WAC 284-43-0250 Grandfathered health plan status. (1) An issuer
must retain in its files all necessary documentation to support its
determination that a purchaser's plan is grandfathered. The information must be sufficient to demonstrate that the issuer's determination
of grandfathered status is credible. For purposes of this section,
"grandfathered plan" means a health plan that meets the requirements
of this section and as defined in RCW 48.43.005.
(2) An issuer's documentation supporting grandfathered plan designation must be made available to the commissioner or the U.S. Department of Health and Human Services for review and examination upon
request. Beginning with the effective date of this section, for fully
insured health plans designated as grandfathered, an issuer must retain the records for a period of not less than ten years. For each
plan, the records supporting the issuer's determination must also be
made available to participants and beneficiaries upon request.
(3) An issuer's documentation must establish for each grandfathered plan that since March 23, 2010:
(a) The plan was not amended to eliminate all or substantially
all the benefits to diagnose or treat a particular condition. A list
of all plan benefit amendments that eliminate benefits and the date of
the amendment is the minimum level of acceptable documentation that
must be available to support this criteria;
(b) The percentage of fixed amount cost-sharing percentage requirements, if applicable, for the plan were not increased when measured from March 23, 2010. A list of each cost-sharing percentage that
has been in place for a grandfathered group's plan, beginning with the
cost-sharing percentage on March 23, 2010, is the minimum level of acceptable documentation that must be available to support this criteria;
(c) The fixed cost-sharing requirements other than copayments did
not increase by a total percentage measured from March 23, 2010, to
the date of change that is more than the sum of medical inflation plus
fifteen percent. A list of the fixed cost-sharing requirements other
than copayments that apply to a grandfathered group's plan beginning
on March 23, 2010, and a record of any increase, the date and the
amount of the increase, is the minimum level of documentation that
must be available to support this criteria;
(d) Copayments did not increase by an amount that exceeds the
greater of:
(i) A total percentage measured from March 23, 2010, to the date
of change that is more than the sum of medical inflation plus fifteen
percent; or
(ii) Five dollars, adjusted annually for medical inflation measured from March 23, 2010. A record of all copayments beginning on
March 23, 2010, applicable to a grandfathered group plan, and any
changes in the copayment since that date is the minimum level of documentation that must be available to support this criterion.
(e) The employer's contribution rate toward any tier of coverage
for any class of similarly situated individuals did not decrease by
more than five percent below the contribution rate in place on March
23, 2010, expressed as a percentage of the total cost of coverage. The
total cost of coverage must be determined using the methodology for
determining applicable COBRA premiums. If the employer's contribution
rate is based on a formula such as hours worked, a decrease of more
than five percent in the employer's contributions under the formula
will cause the plan to lose grandfathered status. The issuer must retain a record of the employer's contribution rate for each tier of
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coverage, and any changes in that contribution rate, beginning March
23, 2010, as the minimum level of documentation that must be available
to support this criteria;
(f) On or after March 23, 2010, the plan was not amended to impose an overall annual limit on the dollar value of benefits that was
not in the applicable plan documents on March 23, 2010;
(g) On or after March 23, 2010, the plan was not amended to adopt
an overall annual limit at a dollar value that is lower than the dollar value of the lifetime limit for all benefits that was in effect on
March 23, 2010; and
(h) The plan was not amended to decrease the dollar value of the
annual limit, regardless of whether the plan or health insurance coverage also imposes an overall lifetime limit on the dollar value of
all benefits.
(4) In addition to documentation establishing that none of the
prohibited changes described in subsection (3) of this section have
occurred, an issuer must also make available to the commissioner upon
request the following information for each grandfathered plan:
(a) Enrollment records of new employees and members added to the
plan after March 23, 2010;
(b) Underwriting rules and guidelines applied to enrollees on or
after March 23, 2010; and
(c) Proof of notification to the individual or group of its
plan's grandfathered status designation for each year for which the
status is claimed.
(5) A change made to a plan before March 23, 2010, but that became effective after March 23, 2010, is permitted without negating a
plan's grandfathered status if the change was adopted pursuant to a
legally binding contract, state insurance department filing or written
plan amendment. If the plan change resulted from a merger, acquisition
or similar business action where one of the principal purposes is covering new individuals from the merged or acquired group under a grandfathered health plan, the plan may not be designated as grandfathered.
(6) An issuer may delegate the administrative functions related
to documenting or determining grandfathered status designation to a
third party. Such delegation does not relieve the issuer of its obligation to ensure that the designation is correctly made, that replacement plans are issued in a timely and compliant manner as required by
state or federal law, and that all requisite documentation is kept by
the issuer.
(7) If the commissioner determines that an issuer incorrectly
designated a group plan as grandfathered, the plan is nongrandfathered, and must be discontinued and replaced with a plan that complies
with all relevant market requirements within thirty days. This section
does not preclude additional enforcement action.
(8) An issuer must designate on its filings whether a plan is
grandfathered or nongrandfathered as required by the Washington state
system for electronic rate and form filing (SERFF) filing instructions.
[WSR 16-01-081, recodified as § 284-43-0250, filed 12/14/15, effective
12/14/15. Statutory Authority: RCW 48.02.060, 48.43.700, 48.43.715,
48.44.050, 48.46.200, and 45 C.F.R. 150.101(2). WSR 14-01-039 (Matter
No. R 2013-13), § 284-170-950, filed 12/11/13, effective 1/11/14.]

Certified on 10/25/2019

WAC 284-43-0250

Page 2

