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Title of Rule and Other Identifying Information: WAC 458-19-070
Five dollars and ninety cents statutory aggregate dollar rate limit
calculation, and 458-19-075 Constitutional one percent limit calcula-
tion.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (department)
is amending WAC 458-19-070 and 458-19-075 to incorporate 2024 legisla-
tion, SHB 2348. This legislation created a stand-alone hospital levy
in addition to the county's general levy. The stand-alone hospital
levy only applies to counties with a population greater than
2,000,000.

Reasons Supporting Proposal: Updating these rules will provide
clarity to county assessors on how to prorate this additional property
tax levy.

Statutory Authority for Adoption: RCW 84.08.010, 84.08.070.

Statute Being Implemented: RCW 84.52.010, 84.52.043, 36.62.090.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Governmental.

Name of Agency Personnel Responsible for Drafting: Leslie Mullin,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1589; Implementation
and Enforcement: Jeannette Gute, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1599.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process is
applicable to this rule update because the department is incorporating
changes resulting from 2024 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Leslie Mul-
lin, Department of Revenue, P.O. Box 47467, Olympia, WA 98504-7467,
phone 360-534-1589, fax 360-534-1606, email LeslieMuldor.wa.gov, BE-
GINNING August 27, 2024, 12:00 a.m., AND RECEIVED BY November 4, 2024,
11:59 p.m.

August 27, 2024
Brenton Madison
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Rules Coordinator

OTS-5773.2

AMENDATORY SECTION (Amending WSR 24-02-017, filed 12/21/23, effective
1/21/24)

WAC 458-19-070 Five dollars and ninety cents statutory aggregate
dollar rate limit calculation. (1) Introduction. This rule describes
the process used to reduce or eliminate a levy rate when the assessor
finds the statutory aggregate dollar rate limit exceeds $5.90. The ag-
gregate of all regular levy rates of junior taxing districts and se-
nior taxing districts, other than the state and other specifically
identified districts, cannot exceed $5.90 per $1,000 of assessed value
in accordance with RCW 84.52.043. When the county assessor finds that
this limit has been exceeded, the assessor recalculates the levy rates
and establishes a new consolidated levy rate as described in RCW
84.52.010. The $5.90 statutory aggregate dollar rate limit is reviewed
before the constitutional one percent limit.

(2) Levies not subject to statutory aggregate dollar rate limit.
The following levies are not subject to the statutory aggregate dollar
rate limit of $5.90 per $1,000 of assessed value:

(a) Levies by the state;

(b) Levies by or for port or public utility districts;

(c) Excess property tax levies authorized in Article VII, section
2 of the state Constitution;

(d) Levies by or for county ferry districts under RCW 36.54.130;

(e) Levies for acquiring conservation futures under RCW
84.34.230;

(f) Levies for emergency medical care or emergency medical serv-
ices under RCW 84.52.069;

(g) Levies for financing affordable housing under RCW 84.52.105;

(h) The portion of metropolitan park district levies protected
under RCW 84.52.120;

(1) The portions of levies by fire protection districts and re-
gional fire protection service authorities protected under RCW
84.52.125;

(j) Levies for criminal justice purposes under RCW 84.52.135;

(k) Levies for transit-related purposes by a county under RCW
84.52.140;

(1) The protected portion of the levies imposed under RCW
84.52.816 by flood control zone districts;

(m) Levies imposed by a regional transit authority under RCW
81.104.175;

(n) Levies imposed under RCW 36.69.145, by a park and recreation
district located on an island and within a county with a population
exceeding 2,000,000, for collection in calendar years 2022 through
2026; ((amd))

(0) The portion of any levy resulting from the correction of a
levy error under RCW 84.52.085(3); and

(p) Levies for county hospital purposes under RCW 36.62.090.

(3) Consolidated levy rate limitation. RCW 84.52.010 explains the
order in which the regular levies of taxing districts will be reduced
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or eliminated by the assessor to comply with the statutory aggregate
dollar rate limit of $5.90 per $1,000 of assessed value. The order in
the statute lists which taxing districts are the first to either re-
duce or eliminate their levy rate. Taxing districts that are at the
same level are grouped together in tiers. Reductions or eliminations
in levy rates are made on a pro rata basis within each tier of taxing
district levies until the consolidated levy rate no longer exceeds the
statutory aggregate dollar rate limit of $5.90.

As opposed to the order in RCW 84.52.010, which lists the taxing
districts that are the first to have their levy rates reduced or elim-
inated, this rule is written in reverse order; that is, it lists the
taxing districts that must be first either fully or partially funded.
If the statutory aggregate dollar rate is exceeded, then the levy
rates for taxing districts within a particular tier must be reduced or
eliminated on a pro rata basis. The proration factor, which is multi-
plied by each levy rate within the tier, is obtained by dividing the
dollar rate remaining available to the taxing districts in that tier
as a group by the sum of the levy rates originally certified by or for
all of the taxing districts within the tier.

(a) Step one: Total the aggregate regular levy rates requested by
all affected taxing districts in the tax code area. If this total is
less than $5.90 per $1,000 of assessed value, no levy rate reduction
or elimination is necessary. If this total levy rate is more than
$5.90, the assessor must proceed through the following steps until the
aggregate dollar rate is brought within that limit.

(b) Step two: Subtract from $5.90 the levy rates of the county,
including the rate of any separate property tax levy as described in
RCW 84.55.135, and the county road district if the tax code area in-
cludes an unincorporated portion of the county, or the levy rates of
the county and the city or town if the tax code area includes an in-
corporated area, as applicable.

(c) Step three: Subtract from the remaining levy capacity the
levy rates, if any, for fire protection districts under RCW 52.16.130,
regional fire protection service authorities under RCW 52.26.140
(1) (a), library districts under RCW 27.12.050 and 27.12.150, the first
50 cents per $1,000 of assessed value for metropolitan park districts
created before January 1, 2002, under RCW 35.61.210, and the first 50
cents per $1,000 of assessed value for public hospital districts under
RCW 70.44.060(6) .

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing district at a lower tier and their levies,
if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. After prorationing, there is no remaining levy capacity for any
other junior taxing districts at a lower tier and their levies, if
any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step four.

(d) Step four: Subtract from the remaining levy capacity the levy
rates, if any, for fire protection districts under RCW 52.16.140 and
52.16.160, and regional fire protection service authorities under RCW
52.26.140 (1) (b) and (c). However, under RCW 84.52.125, a fire protec-
tion district or regional fire protection service authority may pro-
tect up to 25 cents per $1,000 of assessed value of the total levies
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made under RCW 52.16.140 and 52.16.160, or 52.26.140 (1) (b) and (c)
from reduction or elimination.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. It is at this point that the provisions of RCW 84.52.125 come
into play; that is, a fire protection district or regional fire pro-
tection service authority may protect up to 25 cents per $1,000 of as-
sessed value of the total levies made under RCW 52.16.140 and
52.16.160, or 52.26.140 (1) (b) and (c) from reduction or elimination
under RCW 84.52.043(2), if the total levies would otherwise be reduced
or eliminated under RCW 84.52.010 (3) (a) (iii) with respect to the
$5.90 per $1,000 of assessed value limit. After prorationing, there is
no remaining levy capacity for any other junior taxing district at a
lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step five.

(e) Step five: Subtract from the remaining levy capacity the levy
rate, if any, for the first 50 cents per $1,000 of assessed value of
metropolitan park districts created on or after January 1, 2002, under
RCW 35.61.210.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. After prorationing, there is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if any,
must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step six.

(f) Step six: Subtract from the remaining levy capacity the 25
cent per $1,000 of assessed value levy rate for metropolitan park dis-
tricts if it is not protected under RCW 84.52.120, the 25 cent per
$1,000 of assessed value levy rate for public hospital districts under
RCW 70.44.060(6), and the levy rates, if any, for cemetery districts
under RCW 68.52.310 and all other junior taxing districts if those
levies are not listed in steps three through five or seven or eight of
this subsection.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. After prorationing, there is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if any,
must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step seven.

(g) Step seven: Subtract from the remaining levy capacity the
levy rate, if any, for flood control zone districts other than the
portion of a levy protected under RCW 84.52.816.
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(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. After prorationing, there is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if any,
must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step eight.

(h) Step eight: Subtract from the remaining levy capacity the
levy rates, if any, for city transportation authorities under RCW
35.95A.100, park and recreation service areas under RCW 36.68.525,
park and recreation districts under RCW 36.69.145, except a park and
recreation district described in subsection (2) (n) of this rule, and
cultural arts, stadium, and convention districts under RCW 67.38.130.

(1) If the balance is zero, there is no remaining levy capacity
for other junior taxing districts at a lower tier and their levies, if
any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance is
zero. After prorationing, there is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if any,
must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step nine.

(1) Step nine: Subtract from the remaining levy capacity the levy
imposed, if any, for cultural access programs under RCW 36.160.080 un-
til the remaining levy capacity equals zero.

(4) Example.
REMAINING LEVY
DISTRICT ORIGINAL LEVY RATE PRORATION FACTOR FINAL LEVY RATE CAPACITY
County 1.8000 NONE 1.8000
County Road 2.2500 NONE 2.2500 1.850
Library .5000 NONE .5000
Fire .5000 NONE .5000
Hospital .5000 NONE .5000 .350
Fire .2000 NONE .2000 150
Cemetery 1125 4138 .0466
Hospital 2500 4138 .1034
Totals 6.1125 5.90

(a) Beginning with the limit of $5.90,

the next tier:
hospital's $.50

districts.

The library's $.50,

subtract the original cer-

tified levy rates for the county and county road taxing districts

leaving $1.85 available for the remaining districts.
(b) Subtract the total of the levy rates for each district within

the fire district's $.50 and the

= $1.50, which leaves $.35 available for the remaining

(c) Subtract the fire district's additional $.20 levy rate, which
leaves $.15 available for the remaining districts.
(d) The remaining $.15 must be shared by the cemetery and the

hospital districts within the next tier of levies.

The cemetery dis-

trict originally sought to levy $.1125 and the hospital district
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sought to levy $.25. The proration factor is arrived at by dividing
the amount available ($.15) by the original levy rates ($.3625) re-
quested within that tier resulting in a proration factor of .4138. Fi-
nally, the original levy rates in this tier of $.1125 and $.25 for the
cemetery and hospital, respectively, are multiplied by the proration
factor.

AMENDATORY SECTION (Amending WSR 24-02-017, filed 12/21/23, effective
1/21/24)

WAC 458-19-075 Constitutional one percent limit calculation.

(1) Introduction. This rule explains how to determine if the constitu-
tional one percent limit is being exceeded and the sequence in which
levy rates will be reduced or eliminated in accordance with RCW
84.52.010 if the constitutional one percent limit is exceeded. The
constitutional one percent calculation is made after the assessor en-
sures that the $5.90 statutory aggregate dollar rate limit is not ex-
ceeded. The total amount of all regular property tax levies that can
be applied against taxable property is limited to one percent of the
true and fair value of the property in money. The one percent limit is
stated in Article VII, section 2 of the state Constitution and the en-
abling statute, RCW 84.52.050. The constitutional one percent limit is
based on the amount of taxes actually levied on the true and fair val-
ue of the property, not the dollar rate used in calculating property
taxes.

(2) Preliminary calculations. After reducing or eliminating the
levy rates under RCW 84.52.043 (the $5.90 statutory aggregate dollar
rate limit) has occurred, make the following calculations to determine
if the constitutional one percent limit is being exceeded:

(a) First, add together all regular levy rates in the tax code
area, including the rates for the state levy, but not the rates for
port and public utility districts, to arrive at a combined levy rate
for that tax code area. "Regular levy rates" in this context means the
levy rates that remain after reduction or elimination under RCW
84.52.043 has occurred. The levy rates for port and public utility
districts are not included in this calculation because they are not
subject to the constitutional one percent limit.

(b) Second, divide $10 by the higher of the real or personal
property ratio of the county for the assessment year in which the levy
is made to determine the maximum effective levy rate. If the combined
levy rate exceeds the maximum effective levy rate, then the individual
levy rates must be reduced or eliminated until the combined levy rate
is equal to the maximum effective levy rate.

(3) Constitutional one percent limit. RCW 84.52.010 provides the
order in which levy rates are to be reduced or eliminated when the
constitutional one percent limit is exceeded.

As opposed to the order in RCW 84.52.010, which lists the taxing
districts that are the first to have their levy rates reduced or elim-
inated, this rule is written in reverse order; that is, it lists the
taxing districts that must be first either fully or partially funded.
If the constitutional one percent limit is exceeded, then the levy
rates for taxing districts within a particular tier must be reduced or
eliminated on a pro rata basis.

If the constitutional one percent limit is exceeded after per-
forming the preliminary calculations described in subsection (2) of
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this rule, the following levies must be reduced or eliminated until
the combined levy rate no longer exceeds the maximum effective levy
rate:

(a) Step one: Subtract the aggregate levy rate calculated for the
state for the support of common schools from the effective rate limit.

(b) Step two: Subtract the levy rates for the county, including
the rate of any separate property tax levy as described in RCW
84.55.135, county road district, regional transit authority, and for
city or town purposes.

(c) Step three: Subtract from the remaining levy capacity the
levy rates for fire protection districts under RCW 52.16.130, regional
fire protection service authorities under RCW 52.26.140 (1) (a), 1li-
brary districts under RCW 27.12.050 and 27.12.150, the first 50 cents
per $1,000 of assessed value for metropolitan park districts created
before January 1, 2002, under RCW 35.61.210, and the first 50 cents
per $1,000 of assessed value for public hospital districts under RCW
70.44.060(6) .

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing district at a lower tier and their levies,
if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis from the remaining bal-
ance in step two until the balance is zero. After prorationing, there
is no remaining levy capacity for any other junior taxing districts at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step four.

(d) Step four: Subtract from the remaining levy capacity the levy
rates for fire protection districts under RCW 52.16.140 and 52.16.160,
and regional fire protection service authorities under RCW 52.26.140
(1) (b) and (c).

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis from the remaining bal-
ance in step three until the balance is zero. After prorationing,
there is no remaining levy capacity for any other junior taxing dis-
trict at a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step five.

(e) Step five: Subtract from the remaining levy capacity the levy
rate for the first 50 cents per $1,000 of assessed value of metropoli-
tan park districts created on or after January 1, 2002, under RCW
35.61.210.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step four. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step six.
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(f) Step six: Subtract from the remaining levy capacity the levy
rates for all other junior taxing districts if those levies are not
listed in steps three through five or steps seven through 18 of this
subsection.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis to the remaining balance
in step five until the balance is zero. After prorationing, there is
no remaining levy capacity for any other junior taxing district at a
lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step seven.

(g) Step seven: Subtract from the remaining levy capacity the
levy rate for flood control zone districts other than the portion of a
levy protected under RCW 84.52.816.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step six. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step eight.

(h) Step eight: Subtract from the remaining levy capacity the
levy rates for city transportation authorities under RCW 35.95A.100,
park and recreation service areas under RCW 36.68.525, park and recre-
ation districts under RCW 36.69.145, except a park and recreation dis-
trict located on an island and within a county with a population ex-
ceeding 2,000,000, and cultural arts, stadium, and convention dis-
tricts under RCW 67.38.130.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis from the remaining bal-
ance in step seven until the balance is zero. After prorationing,
there is no remaining levy capacity for any other junior taxing dis-
trict at a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step nine.

(1) Step nine: Subtract from the remaining levy capacity the levy
imposed, if any, for cultural access programs under RCW 36.160.080.

(1) If the balance is zero, there is no remaining levy capacity
from any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, the levy is reduced to the
remaining balance in step eight. There is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.
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(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed to step 10.

(j) Step 10: Subtract from the remaining levy capacity the levy
rate for the first 30 cents per $1,000 for emergency medical care or
emergency medical services under RCW 84.52.069.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step nine. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 11.

(k) Step 11: Subtract from the remaining levy capacity the levy
rates for levies used for acquiring conservation futures under RCW
84.34.230, financing affordable housing under RCW 84.52.105, funding
for county hospital purposes under RCW 36.62.090, and any portion of a
levy rate for emergency medical care or emergency medical services un-
der RCW 84.52.069 in excess of 30 cents per $1,000 of assessed value.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(1i) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis from the remaining bal-
ance in step 10 until the balance is zero. After prorationing, there
is no remaining levy capacity for any other junior taxing district at
a lower tier and their levies, i1if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 12.

(1) Step 12: Subtract from the remaining levy capacity the levies
imposed under RCW 36.69.145 for a park and recreation district located
on an island and within a county with a population exceeding
2,000,000.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the portion of the
levy within this tier must be reduced to the remaining balance in step
11. There is no remaining levy capacity for any other junior taxing
district at a lower tier and their levies, i1if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 13.

(m) Step 13: Subtract from the remaining levy capacity the por-
tion of the levy by a metropolitan park district with a population of
150,000 or more that is protected under RCW 84.52.120.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the portion of the
levy within this tier must be reduced to the remaining balance in step
12. There is no remaining levy capacity for any other junior taxing
district at a lower tier and their levies, if any, must be eliminated.
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(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 14.

(n) Step 14: Subtract from the remaining levy capacity the levy
rates for county ferry districts under RCW 36.54.130.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step 13. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 15.

(0) Step 15: Subtract from the remaining levy capacity the levy
rate for criminal justice purposes imposed under RCW 84.52.135.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step 14. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 16.

(p) Step 16: Subtract from the remaining levy capacity the levy
rate for a fire protection district or regional fire protection serv-
ice authority protected under RCW 84.52.125.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the portion of the
levy within this tier must be reduced to the remaining balance in step
15. There is no remaining levy capacity for any other junior taxing
district at a lower tier and their levies, i1if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 17.

(q) Step 17: Subtract from the remaining levy capacity the levy
rate for transit-related purposes by a county under RCW 84.52.140.

(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step 16. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 18.

(r) Step 18: Subtract from the remaining levy capacity the pro-
tected portion of the levy imposed under RCW 84.52.816 by a flood con-
trol zone district until the remaining levy capacity equals zero.
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(1) If the balance is zero, there is no remaining levy capacity
for any other junior taxing districts at a lower tier and their lev-
ies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levy is reduced
to the remaining balance in step 17. There is no remaining levy ca-
pacity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this amount
is available to the remaining junior taxing districts at a lower tier
and the assessor should proceed on to step 109.

(s) Step 19: Subtract from the remaining levy capacity any por-
tion of a levy resulting from the correction of a levy error under RCW
84.52.085(3) until the remaining levy capacity equals zero.
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WSR 24-18-045
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed August 27, 2024, 11:18 a.m.]

Title of Rule and Other Identifying Information: WAC 458-57-135
Washington estate tax return to be filed—Penalty for late filing—In-
terest on late payments—Waiver or cancellation of penalty—Application
of payment.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to amend WAC 458-57-135 to recognize 2024 legislation (HB 1867), which
eliminates the estate tax filing requirement for certain estates in-
volving a qualifying familial residence.

Reasons Supporting Proposal: The Washington state legislature
enacted HB 1867 in 2024 that changes the filing requirements for cer-
tain estates. Beginning with decedents dying on or after January 1,
2025, a new estate tax filing exemption is authorized. A Washington
estate tax return is not required to be filed if: (1) The decedent's
estate is not required to file a return to claim a specific election;
the decedent was survived by a spouse and the decedent's interest in
the qualifying family residence passed from the decedent to the
spouse; and (2) the value of the decedent's gross estate after deduct-
ing the value of the decedent's interest in the qualifying residence
is less than the applicable exclusion amount.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060(2).

Statute Being Implemented: RCW 83.100.050.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Melinda Man-
dell, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1584; Implementa-
tion and Enforcement: Jeannette Gute, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1599.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process 1is
applicable to this rule update because DOR is incorporating changes
resulting from 2024 legislation.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
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dell, DOR, P.O. Box 47467, Olympia, WA 98504-7467, phone 360-534-1584,
fax 360-534-1606, email MelindaM@dor.wa.gov, BEGINNING August 27,
2024, 12:00 a.m., AND RECEIVED BY November 4, 2024, 11:59 p.m.

August 27, 2024
Brenton Madison
Rules Coordinator

OTS-5784.2

AMENDATORY SECTION (Amending WSR 20-14-063, filed 6/26/20, effective
7/27/20)

WAC 458-57-135 Washington estate tax return to be filed—Penalty
for late filing—Interest on late payments—Waiver or cancellation of
penalty—Application of payment. (1) Introduction. This rule applies
to deaths occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment of the
tax due. It explains that a penalty is imposed on the taxes due with
the state return when the return is not filed on or before the due
date, and that interest is imposed when the tax due is not paid by the
due date. The rule also discusses the limited circumstances under
which the law allows the department of revenue to cancel or waive the
penalty, and the procedure for requesting that cancellation or waiver.
The estate tax rule on the estate tax return etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-57-035.

(2) Estate tax return. The Washington state estate and transfer
tax return and the instructions for completing the return can be found
on the department's website at https://www.dor.wa.gov. They may also
be requested by emailing estates@dor.wa.gov.

(3) Filing the state return—Payment of the tax due.

(a) ((Fhe)) Except as provided in subsection (9) of this rule, a
Washington estate tax return (state return) must be filed ( (with—the
Washington state departmentof revenve {departmenty)) 1f the gross es-
tate ((ef—a—deeedent)) equals or exceeds the applicable exclusion
amount described in RCW 83.100.020(1) and WAC 458-57-105 (3) (b). The
state return and payment ((4+s)) are due nine months after the date of
the decedent's death. A granted extension of time to file will extend
the time to file the return, but the payment is still due nine months
after the date of the decedent's death. The state return must be sign-
ed by the person required to file. The following items must accompany
the state return:

(1) All applicable state return schedules and addendums, if any;

(ii) If the person required to file the state return is also re-
quired to file a federal return or has filed a federal return, a copy
of the filed federal tax return (Form 706, Form 706-NA, or Form 706-
QODT), signed by the person required to file, including all applicable
schedules and statements;

(1ii) One copy of all supporting documentation for completed
state return schedules. If federal return schedules differ from state
return schedules, provide an explanation for differences;
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(iv) A copy of any previously filed extension request(s). If a
federal Form 4768 extension request has been filed, provide an Inter-
nal Revenue Service approved copy;

(v) A copy of the decedent's death certificate;

(vi) A copy of the letters testamentary or the letters of admin-
istration, if any;

(vii) A copy of the decedent's will, if any, and a copy of all
trust agreements that pertain to the decedent, if any;

(viii) A copy of state estate or inheritance return(s) filed with
any other state, and proof of payment of the estate or inheritance tax
owed to another state(s), if any; and

(ix) Payment of the Washington estate tax due, if any.

(b) A state return must be filed with the department on or before
the date that the federal return is required or would have been re-
quired to be filed. That date is typically nine months after the date
of the decedent's death, as specified in section 6075 of the Internal
Revenue Code (IRC). The due date for filing the state return may be
extended, as described in subsection (3) (c¢) of this ( (stbseetion))
rule.

(c) Extensions to file or extensions for payment of tax.

(1) Section 6081 of the IRC permits the granting of a reasonable
extension of time for filing the federal return, generally not to ex-
ceed six months from the original due date. If a federal extension of
the time to file is granted, the personal representative is required
to file a true copy of that extension or installment approval with the
department on or before the original due date, or within ( (Ehiety)) 30
days of the issuance of the federal extension or installment approval,
whichever is later. RCW 83.100.050. If the personal representative
fails to do so, the department may deny the extension request.

(ii) When the personal representative obtains an extension of
time for payment of the federal tax, or elects to pay that tax in in-
stallments, the personal representative may choose to pay the state
estate tax over the same time period and in the same manner as the
federal tax. The personal representative is required to file a true
copy of that extension with the department on or before the original
due date, or within ((fhirty)) 30 days of the issuance of the federal
extension, whichever is later. RCW 83.100.060(2). If the personal rep-
resentative fails to do so, the department may require the personal
representative to pay the state tax immediately.

(iii) Extensions to file for estates that are not required to
file a federal estate tax return. For those estates that are not re-
quired to file a federal return, the personal representative may re-
quest a one-time automatic six-month extension to file. The request
must be in writing and acknowledge that interest will begin to accrue
from the original due date of the state return on any outstanding tax.
The written request for the extension must be made prior to the date
the state return is due.

(iv) Extension to pay tax owed for estates that are not required
to file a federal estate tax return. For those estates that are not
required to file a federal return, the personal representative may re-
quest an extension of time for paying the tax owed when payment of the
tax would cause an undue hardship upon the estate or for a payment
plan for closely held businesses. The granting of an extension of time
to pay the tax owed or for a payment plan for closely held business
will not operate to prevent the running of interest. RCW 83.100.070.

(v) Hardship extensions to pay.
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(A) In any case in which the department finds that payment, on
the due date prescribed, or any part of a deficiency would impose un-
due hardship upon the estate, the department may extend the time for
payment for a period or periods not to exceed one year for any one pe-
riod and for all periods not to exceed four years from the original
due date of payment.

(B) The extension will not be granted upon a general statement of
hardship. The term "undue hardship" means more than an inconvenience
to the estate. It must appear that a substantial financial loss, for
example, due to the sale of property at a sacrifice price, will result
to the estate from making payment of the tax owed at the date payment
is due. If a market exists, a sale of property at the current market
price is not ordinarily considered as resulting in an undue hardship.
No extension will be granted if the deficiency is due to negligence or
intentional disregard of rules and regulations or to fraud with intent
to evade the tax. During a state of emergency declared under RCW
43.06.010(12), the department, on a case-by-case basis, may evaluate
whether the emergency imposes on an estate an undue hardship as de-
scribed above.

(C) An application for such an extension must be in writing and
must contain, or be supported by, information in a written declaration
made under penalties of perjury showing the undue hardship that would
result to the estate if the extension were refused. The application,
with the supporting information, must be filed with the department.
When received, it will be examined, and, 1if possible, within ( (thir—
£y)) 30 days will be denied, granted, or tentatively granted subject
to certain conditions of which the personal representative will be no-
tified. The department will not consider an application for such an
extension unless it is applied for on or before the due date for pay-
ment. If the personal representative desires to obtain an additional
extension, it must be applied for on or before the date of the expira-
tion of the previous extension.

(D) The amount of tax owed for which an extension is granted,
along with interest as determined by RCW 83.100.070, shall be paid on
or before the expiration of the period of extension without the neces-
sity of notice and demand from the department.

(vi) Payment plans for closely held businesses. The department
will apply the provisions of section 6166 of the 2005 IRC for the
granting of payment plans for closely held businesses. For estates
with an approved payment plan with the Internal Revenue Service, the
department will follow the same terms as granted with the federal re-
turn.

(4) The late filing penalty. If the state return is not filed by
the due date, or any extension of the state return's due date, the
person required to file the return may be subject to a late filing
penalty.

(a) When does the penalty apply? The late filing penalty applies
if the person required to file the return has not timely filed the
state return with the department prior to being notified by the de-
partment, in writing, of the necessity to file the state return.

(b) How is the penalty computed? The late filing penalty is equal
to five percent of the tax due for each month during which the state
return has not been filed, inclusive of the filing date, and not to
exceed the lesser of ((Ewemty—five)) 25 percent of the tax or ((erme
theousand—five hundreddottars)) S$1,500. RCW 83.100.070. The penalty is
calculated on a daily basis for periods less than a month by first
taking the five percent monthly rate and dividing it by the total num-
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ber of days for that month. For instance, in a common (nonleap) year,
the five percent monthly rate must be divided by ( (twernty—eight)) 28
to arrive at a daily rate of 1.7857 percent for the month of February.
After arriving at this daily rate, it is multiplied by the number of
delinquent days, inclusive of the filing date.

(1) Example. The following example identifies a number of facts
and then states a conclusion. This example should be used only as a
general guide. The tax results of other situations must be determined
after a review of all facts and circumstances.

A state return is due on February 3rd, in a common (nonleap)
year, but is not filed until April 20th of the same year. The state
return is delinquent starting with February 4th. The amount of tax due
with the state return is $10,000.

(ii) The penalty is computed as follows:

Feb 4-Feb 28 $10,000 tax at 0.17857% x 25 days $446.43
Mar 1-Mar 31 $10,000 tax at 5% per month $500.00
Apr 1-Apr 20 $10,000 tax at 0.1667% x 20 days $333.40
Total delinquent penalty due on April 20th filing date $1,279.83

In this example, the first month (February) is a partial month.
Since February would have ( (twemnty—eight)) 28 days, the five percent
monthly rate is divided by ( (twenty—eight)) 28 days to arrive at a
daily rate of 0.0017857 (or 0.17857 percent). The daily rate is then
multiplied by the ((&wenty—£five)) 25 days of penalty accrual to arrive
at the total percentage of penalty due for that portion of a month
(0.0017857 x 25 days = .044643 or 4.4643 percent). The second calendar
month (March) is complete and incurs the full five percent penalty.
Since April has ((¥hixty)) 30 days total, the five percent monthly
rate is divided by the ((£kirty)) 30 days in April to arrive at a dai-
ly rate of .001667 (or 0.1667 percent). The daily rate is then multi-
plied by the ((£wenty)) 20 days of penalty accrual to arrive at the
total percentage of penalty due for that portion of a month (0.001667
x 20 days =.03334 or 3.334 percent).

(5) Interest is imposed on late payment. The department is re-
quired by law to impose interest on the tax due with the state return
if payment of the tax is not made on or before the due date. RCW
83.100.070. Interest applies to the delinquent tax only, and is calcu-
lated from the due date until the date of payment. Interest imposed
for periods after January 1, 1997, will be computed at the annual var-
iable interest rate described in RCW 82.32.050(2). Interest imposed
for periods prior to January 2, 1997, will be computed at the rate of
( (Ewedtwve)) 12 percent per annum.

(6) Waiver or cancellation of penalties. RCW 83.100.070(3) au-
thorizes the department to waive or cancel the penalty for late filing
of the state return under limited circumstances.

(a) Claiming the waiver. A request for a waiver or cancellation
of penalties should contain all pertinent facts and be accompanied by
such proof as may be available. The request must be made in the form
of a letter and submitted to the department. The person responsible
bears the burden of establishing that the circumstances were beyond
their control and directly caused the late filing. The department will
cancel or waive the late filing penalty imposed on the state return
when the delinquent filing is the result of circumstances beyond the
control of the person responsible for filing of the state return. The
person responsible for filing the state return is the same person who
is responsible for filing the federal return.
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(b) Circumstances eligible for waiver. In order to qualify for a
waiver of penalty the circumstances beyond the control of the person
responsible for filing the state return must directly cause the late
filing of the return. These circumstances are generally immediate, un-
expected, or in the nature of an emergency. Such circumstances result
in the person not having reasonable time or opportunity to obtain an
extension of their due date (see subsection (3) (a) of this rule) or to
otherwise timely file the state return. Circumstances beyond the con-
trol include, but are not necessarily limited to, the following:

(1) The delinquency was caused by the death or serious illness of
the person responsible for filing the state return or a member of the
immediate family. In order to qualify for penalty waiver, the death or
serious illness must directly prevent them from having reasonable time
or opportunity to arrange for timely filing of the state return. Gen-
erally, the death or serious illness must have occurred within ( (six%—
£y)) 60 days prior to the due date, provided that a valid state return
is filed within ((sixty)) 60 days of the due date.

(ii) The delingquency was caused by an unexpected and unavoidable
absence of the person responsible. Generally, this absence must be
within ((sixty)) 60 days prior to the due date, provided that a wvalid
state return is filed within ((sixty)) 60 days of the due date. "Un-
avoidable absence of the person responsible" does not include absences
because of business trips, vacations, personnel turnover, or personnel
terminations.

(iii) The delingquency was caused by the destruction by fire or
other casualty of estate records necessary for completion of the state
return.

(iv) An estate tax return was timely filed, but was filed incor-
rectly with another state due to an issue of the decedent's domicile.

(v) A Washington estate tax return was properly prepared and
timely filed, but was sent to the location for filing of the federal
estate tax return.

(7) Waiver or cancellation of interest. Title 83 RCW (Estate tax-
ation) does not provide any circumstances that allow for waiver of the
interest, even though penalty may be waived under limited circumstan-
ces (see subsection (6) of this ((seettern)) rule).

(8) Application of payment towards liability. The department will
apply taxpayer payments first to interest, next to penalties, and then
to the tax, without regard to any direction of the taxpayer.

(9) Estate tax return filing exemption—Qualifying family resi-
dence.

(a) A Washington return is not required to be filed for a dece-
dent's estate if:

(i) The estate is not otherwise required to file an estate tax
return to claim a specific electiony;

(ii) The decedent was survived by a spouse, and the decedent's
qualifying family residence included in the decedent's gross estate
passed from the decedent to the spouse, consistent with section 2056
of the Internal Revenue Code;

(iii) The value of the decedent's gross estate less the value of
the decedent's interest in a qualifying family residence that is in-
cluded in the value of the decedent's gross estate is less than the
applicable exclusion amount; and

(iv) The decedent died on or after January 1, 2025.

(b) The following definitions apply to subsection (9) of this
rule:
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(1) "Principal place of residence" means:

(A) A residence that has been occupied by both the decedent and
the decedent's spouse or domestic partner for more than six months of
the 12 months immediately preceding the decedent's date of death; or

(B) A residence of the decedent and the decedent's spouse or do-
mestic partner when, during the six-month period immediately preceding
the decedent's date of death, the decedent, the decedent's spouse or
domestic partner, or both the decedent and decedent's spouse or domes-
tic partner, were confined to a hospital, nursing home, assisted liv-
ing facility, adult family home, or home of a relative of the decedent
or decedent's spouse or domestic partner for purposes of long-term
care, i1if the decedent and the decedent's spouse or domestic partner
did not occupy any other residence for more than six months of the 12
months immediately preceding the decedent's date of death, and during
the six-month period immediately preceding the decedent's date of
death:

(I) The residence was temporarily unoccupied;

(II) The residence was occupied by either or both the decedent's
spouse or domestic partner; or a person financially dependent on the
decedent or the decedent's spouse or domestic partner for support; or

(IIT) The residence or portion of the residence was rented for
the purposes of paving costs related to the care of the decedent or
the decedent's spouse or domestic partner in a nursing home, hospital,
assisted living facility, or adult family home.

(1i) "Qualifving family residence" means the principal place of
residence of the marital community or domestic partnership at the de-
cedent's date of death.

(1ii) "Relative" has the same meaning as "member of the family"
in RCW 83.100.046.
(iv) "Residence" means a single-family dwelling unit, whether

such unit is separate or part of a multiunit dwelling, including the
land on which such dwelling stands, regardless of whether ownership of
the single-family dwelling unit and land on which the dwelling unit
stands is vested in the same person. "Residence" includes:

(A) A single-family dwelling unit in a cooperative housing asso-
ciation, corporation, or partnership, when the decedent has an owner-
ship share in such entity;

(B) A single-family dwelling unit situated upon lands the fee of
which is vested in or held in trust by the United States or any of its
instrumentalities, a federally recognized Indian tribe, a state of the
United States or any of its political subdivisions, or a municipal
corporation;

(C) A single—-family dwelling unit consisting of a manufactured/
mobile home or park model that has substantially lost its identity as
a mobile unit by virtue of it being fixed in location and placed on a
foundation with fixed pipe connections with sewer, water, or other
utilities; and

(D) A single-family dwelling unit consisting of a floating home
as defined in RCW 82.45.032.

(c) The tax preference performance statement described in RCW
82.32.808 is not required for purposes of eligibility for the exemp-
tion described in this subsection.
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WSR 24-18-064
EXPEDITED RULES
OFFICE OF MINORITY AND

WOMEN'S BUSINESS ENTERPRISES
[Filed August 28, 2024, 4:55 p.m.]

Title of Rule and Other Identifying Information: Chapter 326-20
WAC; WAC 326-20-010, 326-20-047, 326-20-048, 326-20-049, 326-20-050,
326-20-055, 326-20-060, 326-20-080, 326-20-094, 326-20-099, and
326-20-150.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The office of minority and women's
business enterprises (OMWBE) is the sole certifying agency for small
minority, women, and socially and economically disadvantaged business
enterprises. OMWBE has both a state and federal certification program
with similar rules. On April 9, 2024, the United States Department of
Transportation (USDOT) announced that the disadvantaged business en-
terprise (DBE) and airport concessions disadvantaged business enter-
prise (ACDBE) rules will change and become effective on May 9, 2024.
The USDOT rules are codified in 49 C.F.R. Parts 23 and 26 and used for
OMWBE's federal certification. To align OMWBE's state certification
program with its federal program, OMWBE proposes changes to the above-
listed certification rules, which are found in chapter 326-20 WAC.

Reasons Supporting Proposal: To align state certification program
rules with federal certification program rules.

Statutory Authority for Adoption: RCW 34.05.353 (1) (b).

Statute Being Implemented: 49 C.F.R. Parts 23 and 26.

Rule is necessary because of federal law, Title 49 C.F.R., Parts
23 and 26.

Name of Proponent: OMWBE, governmental.

Name of Agency Personnel Responsible for Drafting: Sharon Harvey
Hughes, Olympia, 360-704-8437; Implementation and Enforcement: Phyllis
Martin, Olympia, 360-664-9750.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-

Making Process is Appropriate: Adopts without material change federal
regulations.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Julie Brack-
en, OMWBE, 1110 Capitol Way South, Suite 150, Olympia, WA 98504, phone
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360-664-9750, fax 360-586-7079, email rules@omwbe.wa.gov, AND RECEIVED
BY November 5, 2024.

August 28, 2024

Julie Bracken

Public Records Officer
Records Manager

Rules Coordinator

OTs-5813.1

AMENDATORY SECTION (Amending WSR 04-08-093, filed 4/6/04, effective
5/7/04)

WAC 326-20-010 In general. (1) Any business which meets the
definition of a minority business enterprise, a women's business en-
terprise, a minority woman's business enterprise, ((e¥)) a combination
minority and women's business enterprise, ((e¥)) socially and economi-
cally disadvantaged business enterprise, ((e¥)) corporate-sponsored
dealership as set forth in this title, or public works small business
enterprise is eligible to be certified by the state of Washington.

(2) It is not the intent of the program to encourage the partici-
pation of businesses owned and controlled by minorities, and/or women,
and/or socially and economically disadvantaged individuals, who have
not encountered practices which prohibited or limited their access to
contract opportunities, markets, financing, and other resources, based
on their race, ethnic origin, or sex, or disability.

(3) Notwithstanding the provisions in subsection (1) of this sec-
tion, to be eligible for certification, any business applying for cer-
tification shall have obtained all licenses necessary to lawfully con-
duct business in the state of Washington.

AMENDATORY SECTION (Amending WSR 04-08-093, filed 4/6/04, effective
5/7/04)

WAC 326-20-047 Proof of economic disadvantage. Evidence of in-
dividual social disadvantage and/or individual economic disadvantage
must include the following elements:

(1) Submission of narrative and financial information.

(a) Each individual claiming economic disadvantage must describe
the conditions, which are the basis for the claim in a narrative
statement, and must submit personal financial information.

(b) When married, an individual claiming economic disadvantage
also must submit separate financial information for ((kRis—er—her))
their spouse, unless the individual and the spouse are legally separa-
ted.

(2) Factors to be considered. In considering diminished capital
and credit opportunities, the office will examine factors relating to
the personal financial condition of any individual claiming disadvan-
taged status, including personal income for the past two years (in-
cluding bonuses and the value of company stock given in lieu of cash),

Certified on 9/12/2024 [ 20 ] WSR Issue 24-18 - Expedited



Washington State Register, Issue 24-18 WSR 24-18-064

personal net worth, and the fair market value of all assets, whether
encumbered or not. The office will also consider the financial condi-
tion of the applicant compared to the financial profiles of small
businesses in the same primary industry classification, or, if not
available, in similar lines of business, which are not owned and con-
trolled by socially and economically disadvantaged individuals in
evaluating the individual's access to credit and capital. The finan-
cial profiles that the office will compare include total assets, net
sales, pretax profit, sales/working capital ratio, and net worth.

(3) Transfers within two years.

(a) Except as set forth in (b) of this subsection, the office
will attribute to an individual claiming disadvantaged status any as-
sets which that individual has transferred to an immediate family mem-
ber, or to a trust, a beneficiary of which is an immediate family mem-
ber, for less than fair market value, within two years prior to a con-
cern's application for participation in the program, unless the indi-
vidual claiming disadvantaged status can demonstrate that the transfer
is to or on behalf of an immediate family member for that individual's
education, medical expenses, or some other form of essential support.

(b) The office will not attribute to an individual claiming dis-
advantaged status any assets transferred by that individual to an im-
mediate family member that are consistent with the customary recogni-
tion of special occasions, such as birthdays, graduations, anniversa-
ries, and retirements.

(c) In determining an individual's access to capital and credit,
the office may consider any assets that the individual transferred
within such two-year period described by (a) of this subsection that
are not considered in evaluating the individual's assets and net worth
(e.g., transfers to charities).

AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective
7/8/19)

WAC 326-20-048 Presumption of disadvantage. (1) Social disad-
vantage. The agency rebuttably presumes the following persons are so-
cially disadvantaged individuals for the purposes of certification,
consistent with 49 C.F.R. ((Paxrkt)) Section 26.67: Women; persons who
are black/African American, Hispanic/Latino, Native American, Asian,
Pacific Islander, native Hawaiian, and Alaska native; and other minor-
ities found disadvantaged by the small business association.

(2) Each presumptively socially disadvantaged applicant must sub-
mit a signed declaration of eligibility (DOE), as provided by the of-

fice, that ((she—er—he—+s)) they are socially and economically disad-
vantaged.

(3) (a) Economic disadvantage. Each owner of a firm applying for
state certification must sign a declaration that ((hRe—er—shehas))
they have a personal net worth that does not exceed ((+F=32mitis
deottars)) $2,047,000, per WAC 326-20-049. The office will adijust the
personal net worth cap routinely.

(b) Rebuttal of economic disadvantage. If the statement of per-
sonal net worth that an individual submits under this section shows
that the individual's personal net worth exceeds ((F+=32mittien—deot
dars)) $2,047,000 or ((shews—that o persen has been ablte to acecumulate
substantiat—weatth)) a reasonable person would not consider the person
economically disadvantaged, the individual's economic disadvantage is

n
OTT
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rebutted, and the individual is not deemed to be economically disad-
vantaged. Such an individual is no longer eligible to participate in
the program and cannot regain eligibility by making an individual
showing of disadvantage. The office is not required to have a proceed-
ing under this section ((im—e¥rder)) to rebut the presumption of eco-
nomic disadvantage in this case.

(4) Individual determinations of social and economic disadvant-
age. Firms owned and controlled by individuals who are not presumed to
be socially and economically disadvantaged may apply for Socially and
Economically Disadvantaged Business Enterprise (SEDBE) certification.
The office makes a case-by-case determination of whether each individ-
ual whose ownership and control are relied upon for SEDBE certifica-
tion is socially and economically disadvantaged. In such a proceeding,
the applicant firm has the burden of demonstrating to the office, by a
preponderance of the evidence, that the individuals who own and con-
trol it are socially and economically disadvantaged. An individual
whose personal net worth exceeds ((+=32mittiendettars)) $2,047,000
shall not be deemed to be economically disadvantaged. In making these
determinations, the office uses WAC 326-20-046 and 326-20-047. The of-
fice requires that applicants provide sufficient information to permit
determinations under WAC 326-20-046 and 326-20-047.

AMENDATORY SECTION (Amending WSR 17-13-020, filed 6/12/17, effective
8/1/17)

WAC 326-20-049 Personal net worth. (1) Each individual owner of
a firm applying for state certification, whose ownership and control
are relied on for certification, must fill out a personal net worth
statement and sign a declaration of eligibility that ((kis—er—her))
their personal net worth does not exceed ((+=22mittiendeliars))
$2,047,000. If any individual's personal net worth exceeds ( (F=32mit—
+Hen—dettars)) $2,047,000, the individual's presumption of economic
disadvantage is rebutted and the individual does not meet the criteria
for certification.

(2) The office may require additional financial information where
necessary to accurately determine an individual's personal net worth.

(3) In determining an individual's personal net worth, the office
will use the following criteria:

(a) Exclude the individual's ownership interest in the applicant
firm;

(b) Exclude the individual's equity in his or her primary resi-
dence. The equity is the market value of the residence less any mort-
gages and home equity loan balances;

(c) Not use a contingent liability to reduce the individual's net
worth;

A A P W 3 e RO SASIIAS
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[y CIT LTIV IO 1o a T CIT b/J. [=] ITC CITIT WA= "L FAWAw QJ.\leJ.J.J.uLALLL_ (@AW vy 10 Ty
EYSEE TN S NE NP~ NN R NG N 2~ a2 A nlsxz +1h nracant 7o £ el oo
A= LT T - [ oIS \1\_A T = LT O 1O ULLJ._Y CIT b/J. [=] ITC \ @ vy A = o AT (& )
o + o ] oo + 1 sy SN A 1T+ roatr AT 4 o o I o P N R S - £ + 1 S o
[=] oy = [=xe) CIT C Ty AT LT T - [ b/ [ ) N & N Sy wwpn [=] CIITTa T \AAYAY = w5 T T 1T J - - CIT (& )
o E I o NE VY A4 at a4+ a =+ + 1 nraoaoaoant + 2 l d 1
set—were—airstributead—at—tnhe—Pp¥ rE—E3m Exclude retirement assets
in full;

(e) Include any assets the individual has transferred within two
years prior to the application or ((xremewat)) certification update to:
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(1) An immediate family member;

(ii) A trust where the beneficiary is an immediate family member;
or

(iii) The applicant firm for less than fair market value.

(f) The assets described in (e) of this subsection will not be
counted toward an individual's personal net worth if:

(1) The applicant demonstrates that the transfer is to or on be-
half of an immediate family member for that individual's education,
medical expenses, or some other form of essential support; or

(ii) The transfer is consistent with the customary recognition of
special occasions, such as birthdays, graduations, anniversaries, and
retirements.

(g) For the purposes of this section, "immediate family member"
means father, mother, husband, wife, son, daughter, brother, sister,
grandfather, grandmother, father-in-law, mother-in-law, sister-in-law,
brother-in-law, and domestic partner and civil unions recognized under
state law.

(4) If an individual's personal net worth does not exceed ((+=32
mitlien—dottars)) $2,047,000 as described in this section, the office
may rebut an individual's presumption of economic disadvantage if the
statement of personal net worth and supporting documentation demon-—
strates that ( (the—tndividuwal—ts—abte+to—aceumutate stubstantialt
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ceed—six—mittieon—dellars)) a reasonable person would not consider the
individual to be economically disadvantaged even though the individu-

al's personal net worth (PNW) did not exceed the limitation cap. Among
the evidence the office can consider are ready access to wealth, in-
come or assets of a type or magnitude inconsistent with economic dis-
advantage, a lavish lifestyle, community property, or other circum-
stances that economically disadvantaged people typically do not enjoy.
Liabilities and the kind of asset exclusions used in PNW calculations
would not be taken into account as part of this determination.

AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective

7/8/19)
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caged iﬂd;ﬁidaai who—provided—the—gift—or—transfer~)) (1) General

rule: A socially and economically disadvantaged owner must own at
least 51 percent of each class of ownership of the firm. Each socially
and economically disadvantaged owner whose ownership is necessary to
the firm's eligibility must demonstrate that their ownership satisfies
the reqguirements of this section. If not, the firm is ineligible.

(2) Overall regquirements. A socially and economically disadvan-
taged owner's acquisition and maintenance of an ownership interest
meets the requirements of this section only if the owner demonstrates
the following:

(a) Acquisition. The socially and economically disadvantaged own-
er acquires ownership at fair value and by one or more "investments"
as defined in subsection (3) of this section.

(b) Proportion. No owner derives benefits or bears burdens that
are clearly disproportionate to their ownership shares.

(c) Maintenance. This section's requirements continue to apply
after the socially and economically disadvantaged owner's acgquisition
and the firm's certification. The socially and economically disadvan-
taged owner must maintain their investment and its proportion relative
to those of other owners such that eligible individuals retain at
least 51 percent ownership.

(1) The socially and economically disadvantaged owner may not
withdraw or revoke their investment.

(1i) When an existing co-owner contributes significant, addition-
al, post-acquisition cash or property to the firm, the socially and
economically disadvantaged owner must increase their own investment to
a level not clearly disproportionate to the nondisadvantaged owner's
investment.

(1ii) An organic increase in the value of the business does not
affect maintenance because the value of the owners' investments re-
mains proportional.

(3) Investments. A socially and economically disadvantaged owner
may acqguire ownership by purchase, capital contribution, or gift. Sub-
ject to the other requirements of this section, each is considered an
"investment" in the firm, as are additional purchases, contributions,
and gqualifving gifts.

(a) Investments are unconditional and at full risk of loss.

(b) Investments include a significant outlay of the socially and
economically disadvantaged owner's own money.

(c) For purposes of this part, title determines ownership of as-
sets used for investments and of ownership interests themselves. This
rule applies regardless of contrary community property, equitable dis-
tribution, banking, contract, or similar laws, rules, or principles.

(1) The person who has title to the asset owns it in proportion
to their share of title.

(1i) However, the title rule is deemed not to apply when it pro-
duces a certification result that is manifestly unjust.
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(d) If the socially and economically disadvantaged owner jointly
(50/50) owns an investment of cash or property, the socially and eco-
nomically disadvantaged owner may claim at least a 51 percent owner-
ship interest, only if the other joint owner formally transfers to the
socially and economically disadvantaged owner enough of his ownership
in the invested asset(s) to bring the socially and economically disad-
vantaged owner's investment to at least 51 percent of all investments
in the firm. Such transfers may be gifts described in subsection (5)
of this section.

(4) Purchases and capital contributions.

(a) The following situations qualify as purchase and/or capital
contributions:

(1) A purchase of an ownership interest is an investment when the
consideration is entirely monetary and not a trade of property or
services.

(1i) Capital that the socially and economically disadvantaged
owner contributes directly to the company is an investment when the
contribution is all cash or a combination of cash and tangible proper-
ty and/or realty.

(1ii) Debt-financed purchases or capital contributions are in-
vestments when they comply with the requirements of this section.

(b) The following situations do not qualify as purchase and/or
capital contribution:

(1) Contributions of time, labor, services, and the like are not
investments or components of investments.

(1i) Loans are not investments. The proceeds of loans may be in-
vestments to the extent that they finance the socially and economical-
ly disadvantaged owner's qualifyving purchase or capital contribution.

(1ii) Guarantees are not investments.

(iv) The firm's purchases or sales of property, including owner-
ship in itself or other companies, are not the socially and economi-
cally disadvantaged owner's investments.

(v) Other persons' or entities' purchases or capital contribu-
tions are not the socially and economically disadvantaged owner's in-
vestments.

(5) Gifts. A gift to the socially and economically disadvantaged
owner is an investment when it meets the requirements of this section.
The gift rules apply to partial gifts, begquests, inheritances, trust
distributions, and transfers for inadeguate consideration. They apply
to gifts of ownership interests and to gifts of cash or property that
the socially and economically disadvantaged owner invests. The follow-
ing requirements apply to gifts on which the socially and economically
disadvantaged owner relies for their investment:

(a) The transferor/donor is or immediately becomes uninvolved
with the firm in any capacity and in any other business that contracts
with the firm other than as a lessor or provider of standard support

services;
(b) The transferor does not derive undue benefit; and

(c) A writing documents the gift. When the socially and economi-
cally disadvantaged owner cannot reasonably produce better evidence, a
receipt, canceled check, or transfer confirmation suffices, if the
writing identifies transferor, transferee, amount or value, and date.

(d) Curative measures. The rules of this section do not prohibit
transactions that further the objectives of, and compliance with, the
provisions of this part. A socially and economically disadvantaged
owner or firm may enter into legitimate transactions, alter the terms
of ownership, make additional investments, or bolster underlying docu-

Certified on 9/12/2024 [ 26 ] WSR Issue 24-18 - Expedited



Washington State Register, Issue 24-18 WSR 24-18-064

mentation in a good faith effort to remove, surmount, or correct de-
fects in eligibility, as long as the actions are consistent with this
part.

(1) The certifier may notify the firm of eligibility concerns and
give the firm time, if the firm wishes, to attempt to remedy impedi-
ments to certification.

(1i) The firm may, of its own volition, take curative action up
to the time of the certifier's decision. However, it must present evi-
dence of curation before the certifier's decision.

(1ii) The certifier may provide general assistance and guidance
but not professional (legal, accounting, valuation, etc.) advice or
opinions.

(iv) While the certifier may not affirmatively impede attempts to
cure, it may maintain its decision timeline and make its decision
based on available evidence.

(v) The certifier must deny or remove certification when the
firm's efforts or submissions violate the rules in (e) of this subsec-—
tion.

(e) Anti-abuse rules.

(1) The substance and not the form of transactions drives the el-
igibility determination.

(1i) The certifier must deny applications based on sham transac-
tions or false representations, and it must decertify firms that en-
gage in or make them. Transactions or representations designed to
evade or materially mislead subiject the firm to the same conseguences.

(1ii) Fraud renders the firm ineligible and subjects it to possi-
ble sanctions, suspension, debarment, criminal prosecution, civil 1it-
igation, and any other conseguence or recourse not proscribed in this
part.

(6) Debt-financed investments.

(a) Subiject to the other provisions of this subpart, a socially
and economically disadvantaged owner may borrow money to finance an
investment to acguire ownership if the following reguirements are met:

(1) Money that the socially and economically disadvantaged owner
receives as a gift is their own money.

(1i) The firm does not finance any part of the investment, di-
rectly or indirectly. The socially and economically disadvantaged own-
er does not rely on the company's credit or other resources to repay
any part of the debt or otherwise to finance any part of their invest-
ment.

(1ii) The loan is real, enforceable, not in default, not offset
by another agreement, and on standard commercial, arm's length terms.
The loan agreement requires level, regularly recurring payments of
principal and interest, according to a standard amortization schedule.
The loan agreement must permit prepayments, including by refinancing.

(b) If the creditor forgives or cancels all or part of the debt,
or the socially and economically disadvantaged owner defaults, the en-
tire debt-financed portion of the socially and economically disadvan-
taged owner's purchase or capital contribution is no longer an invest-
ment. This does not prohibit refinancing with debt that meets the re-
gquirements of this section or preclude prompt cures of ownership is-
sues.
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AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective
7/8/19)

WAC 326-20-055 Subsidiaries. An eligible firm must be owned by
an individual (s) who is socially and economically disadvantaged, rath-
er than owned by another firm, except as provided below:

(1) If a socially and economically disadvantaged individual (s)
owns and controls a firm through a parent or holding company that is
established for tax, capitalization, or other purposes consistent with
industry practice; and the parent or holding company owns and controls
the subsidiary.

(2) The agency may certify such a subsidiary if there is cumula-
tively ((fifty—ene)) 51 percent ownership of the subsidiary by a so-
cially and economically disadvantaged individual (s). Examples of such
subsidiaries include, but are not limited to:

(a) A socially and economically disadvantaged individual (s) owns
( (ere—hundred)) 100 percent of a holding company and has a wholly
owned subsidiary. The subsidiary may be certified, if it meets all
other requirements.

(b) A socially and economically disadvantaged individual (s) owns
( (ere—hundred)) 100 percent of the holding company and owns ( (Ff&y—
erne)) 51 percent of a subsidiary. The subsidiary may be certified, if
all other requirements are met.

(c) A socially and economically disadvantaged individual (s) owns
( (edghty)) 80 percent of the holding company and the holding company
in turn owns ((sewenty)) 70 percent of a subsidiary. In this case, the
cumulative ownership of the subsidiary by disadvantaged individuals is
( (Ff£Ety—si3¢)) 56 percent (((etghty)) 80 percent of the ((sewventy)) 10
percent). This is more than ((fifty—ene)) 51 percent, so the agency
may certify the subsidiary, if all other