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Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
10-034.

Title of Rule and Other Identifying Information: WAC
192-500-035 Interested parties, 192-500-040 Aggrieved per-
son, 192-500-180 Supplemental benefit payment, 192-510-
030 How will the department determine the wages earned
and hours worked for self-employed persons electing cover-
age?, 192-510-031 What are reportable wages for self-
employed persons electing coverage?, 192-510-066 How are
payments applied to paid family and medical leave premi-
ums?, 192-510-080 What are the requirements to be eligible
for a conditional premium waiver?, 192-530-030 Voluntary
plans—Employee eligibility criteria, 192-530-050 Avoiding
a duplication of benefits under state and approved voluntary
plans, 192-530-060 How can approved voluntary plans end
and what happens when they do?, 192-530-090 Can an
employer with an approved voluntary plan make deductions
from a benefit payment?, 192-560-010 Which businesses are
eligible for small business assistance grants?, 192-570-010
Conference and conciliation, 192-600-030 Can an employer
waive the employee's notice requirements?, 192-610-050
How are typical workweek hours determined?, 192-610-051
How is the weekly benefit calculated?, 192-610-052 How
will the department obtain wages and hours that have not yet
been reported by employers?, 192-620-026 What is the max-
imum amount of paid family or medical benefits to which an
employee is entitled in a claim year?, 192-620-030 How do
supplemental benefit payments affect employer requirements
and weekly benefit payments?, 192-620-035 When will a
weekly benefit amount be prorated?, 192-620-040 How will
the department determine the number of hours of paid family
or medical leave an employee claims each week?, 192-620-
045 How will the department reduce a payment if the
employee owes child support?, 192-620-046 How can an
employee appeal a deduction from weekly benefit payments
to satisfy child support obligations?, 192-800-025 Adoption
of model rules, 192-800-030 Definitions, 192-800-035 Who
can appeal or submit a petition for review?, 192-800-040
What are the timeliness requirements for submitting an
appeal or a petition for review?, 192-800-045 When can an
appeal be withdrawn?, 192-800-050 What happens after an
appeal is submitted?, 192-800-055 Who will be notified if an
appeal is filed and what will it include?, 192-800-060 What
happens if an appeal or a petition has been filed and one of
the parties has a change of contact information?, 192-800-
065 How does the time computation work for perfecting an
appeal or petition for review?, 192-800-070 Who can give
testimony and examine witnesses during an appeal hearing?,
192-800-075 Who can request a postponement of a hearing?,
192-800-080 Will depositions and written discovery be per-
mitted?, 192-800-085 When will administrative law judges
hear consolidated cases?, 192-800-090 What is included in
decisions issued by the office of administrative hearings?,
192-800-095 Can a decision of the commissioner incorporate
a decision under review?, 192-800-100 What is the process
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for filing petition for review and any reply to the petition for
review?, 192-800-105 When and how can an administrative
law judge dispose of an appeal?, 192-800-110 What options
are available for an aggrieved person who received an order
of default?, 192-800-115 What is the process for filing a peti-
tion for reconsideration to the commissioner's review office?,
192-800-120 When would the commissioner not issue declar-
atory orders, 192-800-125 When is a petition for review con-
sidered delivered to the department? and 192-800-150 Can an
employee designate a representative to act on their behalf?;
and repealing WAC 192-800-002 Untimely appeals and 192-
800-003 Designating an authorized representative.

Hearing Location(s): On November 7, 2019, at 9:00
a.m., at 640 Woodland Square Loop S.E., Park Place Confer-
ence Room, Lacey, WA 98503; and on November 12, 2019,
at 9:00 a.m., at DoubleTree Hilton Spokane City Center, 322
North Spokane Falls Court, Spokane, WA 99201, conference
room will be listed in the lobby of the hotel.

Date of Intended Adoption: November 12, 2019.

Submit Written Comments to: Christina Streuli,
Employment Security Department, P.O. Box 9046, Olympia,
WA 98507-9046, email Rules@esd.wa.gov, online portal
https://www.peakdemocracy.com/portals/289/forum_home?
phase=open, by November 12, 2019.

Assistance for Persons with Disabilities: Contact Teresa
Eckstein, State EO Officer, phone 360-902-9354, TTY 711,
email TEckstein@esd.wa.gov, by November 1, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rules will fur-
ther define paid family and medical leave requirements for
the assessing and collecting of premiums, requirements
related to voluntary plans, eligibility for small business assis-
tance grants, conference and conciliation, benefit application,
weekly benefit processing, appeals, and changes made neces-
sary through legislation.

Reasons Supporting Proposal: The rules will assist in
meeting the requirements to implement payment of benefits
to eligible employees by January 1, 2020, as mandated by
Title SOA RCW.

Statutory Authority for Adoption: RCW 50A.04.215.

Statute Being Implemented: RCW 50A.04.020, 50A.04.-
030, 50A.04.035, 50A.04.040, 50A.04.060, 50A.04.080,
50A.04.090, 50A.04.105, 50A.04.115, 50A.04.120,
50A.04.130, 50A.04.140, 50A.04.185, 50A.04.230,
50A.04.260, 50A.04.500, 50A.04.505, 50A.04.510,
50A.04.515, 50A.04.520, 50A.04.525, 50A.04.530,
50A.04.535, 50A.04.540, 50A.04.545, 50A.04.550,
50A.04.555, 50A.04.580, 50A.04.600, 50A.04.610,
50A.04.615, 50A.04.625, 50A.04.630, 50A.04.635,
50A.04.645, 50A.04.650, 50A.04.655, 50A.04.660.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Employment security department,
paid family and medical leave division, governmental.

Name of Agency Personnel Responsible for Drafting:
Christina Streuli, Lacey, Washington, 360-791-6710; Imple-
mentation and Enforcement: April Amundson, Lacey, Wash-
ington, 360-485-2816.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328. All proposed rules are exempt under RCW 34.05.
328(5). After review of the proposed rules, the agency deter-
mined the rules do not impose more-than-minor costs on
businesses. Rules proposed are either interpretive or proce-
dural. Definitions provided in these proposed rules clarify
verbiage for processes in overpayment assessment and col-
lection. The definitions do not impact procedures.

Please see significance analysis for more information.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

Is exempt under RCW 34.05.328 (5)(c)(i) and (ii), and
19.85.025(5).

Explanation of exemptions: RCW 34.05.328 (5)(c)(ii)
creates an exemption for interpretive rules. This exemption
applies to portions of the proposal. RCW 34.05.328 (5)(c)(1)
creates an exemption for procedural rules. This exemption
applies to portions of the proposal.

September 5, 2019

April Amundson

Policy and Rules Manager

for Paid Family and Medical Leave

AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-500-035 Interested parties. (1) In all deter-
minations, cases, and appeals adjudicated under Title S0A
RCW the employment security department is an "interested
party."

(2) Other interested parties in paid family or medical
leave determinations related to the state plan and appeals
include:

(a) The employee or former employee; and

(b) An employer or former employer of that employee
that is required to provide information to the department
related to the determination or appeal in question.

(3) Other interested parties in paid family or medical
leave determinations related to ((a)) an approved voluntary
plan include:

(a) The employer or former employer; and

o busi . e hudet] |
requesting—the—grant:)) The department may designate an

employee or employer as an interested party in other determi-
nations made by the department.

Proposed
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AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-500-040 Aggrieved person. An "aggrieved
person" is any interested party who receives an adverse deci-
sion from:

(1) The department for which the department has pro-
vided notice of appeal;

(2) The employer with an approved voluntary plan for
which that employer has provided notice of appeal;

(3) The office of administrative hearings; or

((3))) (4) The commissioner's review office.

NEW SECTION

WAC 192-500-180 Supplemental benefit payment.
(1) A "supplemental benefit payment" is a payment offered
by an employer to an employee who is taking leave under
Title SOA RCW.

(2) Employers may, but are not required to, designate
certain benefits including, but not limited to, salary continua-
tion, vacation leave, sick leave, or other paid time off as a
supplemental benefit.

(3) Nothing in Title S0A RCW requires an employee to
receive supplemental benefit payments.

AMENDATORY SECTION (Amending WSR 18-12-032,
filed 5/29/18, effective 6/29/18)

WAC 192-510-030 How will the department deter-
mine the wages earned and hours worked for self-
employed persons electing coverage? (1) The department
will use the self-employed person's wages reported
((ineeme)) in a quarter and divide it by the state's minimum
wage to presume the number of hours worked for the quarter

being reported.

(2) The self-employed person may overcome the pre-
sumption of hours in subsection (1) of this section by provid-

ing sufficient documentation to the department including, but
not limited to, personal logs or contracts.

(3) If the determination of hours in subsection (1) or (2)
of this section is greater than eight hundred twenty hours for
that quarter, the number of hours worked will be considered
eight hundred twenty hours.

Example: For this example, the state's minimum wage is
$12.00 per hour. The self-employed person electing coverage
reports $10,000 in wages in a quarter. The department will
divide $10,000 by $12.00 and presume the self-employed
person worked 833 hours in that quarter. The department will
determine that the self-employed individual worked 820
hours in that quarter.

(4) The department may require copies of tax returns,
bank records, or any other documentation deemed necessary
by the department to verify or determine the self-employed
person's hours and wages.
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NEW SECTION

WAC 192-510-031 What are reportable wages for
self-employed persons electing coverage? Each quarter, a
self-employed individual who has elected coverage under
Title 50A RCW will report to the department wages equal to
the combined total of:

(1) The self-employed individual's net income related to
their self-employment; and

(2) The gross amount of wages, if any, as defined in
RCW 50A.04.010(24), paid to the self-employed individual
from the self-employed individual's business entity.

Example 1: A sole-proprietor selling crafts online earns
$3,000 in a quarter and incurred $2,000 in business-related
expenses. The individual would report $1,000 to the depart-
ment for that quarter.

Example 2: A member of a limited liability company
pays herself a salary in the amount of $10,000 in a quarter.
She also takes a draw from her company in the amount of
$5,000. She would report $15,000 to the department for that
quarter.

AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-510-066 How are ((premiwm)) payments
applied to paid family and medical leave premiums? (1) A
payment received with a premium assessment will be applied
to the quarter for which the premium assessment ((isfiled))
applies. A payment exceeding the legal fees, penalties, inter-
est and premiums due for that quarter will be applied to any
other debt as provided in subsection (({2})) (4) of this section.

(2) If no debt exists, ((a—+refand-will-be-issued-for-any))
premium overpayments of less than fifty dollars ((ermere))
will be credited to future payments due.

(3) If no debt exists, premium overpayments of ((Jess
than)) fifty dollars or more may be refunded to the employer
at the employer's request. Otherwise, such overpayments will
be credited to future ((premivm-assessments)) payments due.

(&) (4) Payments received will be applied in the fol-
lowing order of priority:

(a) (Mestrecenty-completedquarter'spremium)) Cur-
rent quarter balance;

(b) Any previous quarter premium balance due starting
with the oldest quarter;

(c) Then beginning with the oldest quarter in which a
balance is owed:

(1) Penalties;

(i1) Fees; and

(iii) Interest charges.

AMENDATORY SECTION (Amending WSR 18-12-032,
filed 5/29/18, effective 6/29/18)

WAC 192-510-080 What are the requirements to be
eligible for a conditional premium waiver? (1) An
employer and employee may be eligible for a conditional
waiver of premium payments by satisfying the requirements
of RCW 50A.04.120.

Example: A storm hits Washington. An employer in
Oregon hires a new employee who lives in Oregon to help
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with repair work. The employee only works in Washington
for the employer for one week and is then laid off. The

employer and the employee could submit a conditional pre-
mium waiver request for this employee.

(2) A conditional premium waiver is not required for
work that is not subject to premiums under WAC 192-510-
070 or fails to meet the definition of employment in RCW
50A.04.010 (7)(a).

(3) Any conditional premium waiver request must be
submitted to the department online or in another format
approved by the department.

(4) As a condition to granting the conditional premium

waiver, the employer must file quarterly reports to verify that
the employee((s)) for whom a conditional premium waiver

has been granted is still ((qualifyforthecenditional-pre-
miam)) eligible for the waiver.

(5) Once an employee works eight hundred twenty hours
in a ((gualifyying)) period of four consecutive complete calen-
dar quarters localized in Washington for an employer, the
conditional premium waiver expires.

(6) The department may require the employer to submit
additional documentation as necessary.

(7) If the employee exceeds eight hundred twenty hours
((ermere)) in a ((gqualifyring)) period of four consecutive
complete calendar quarters, the conditional waiver expires
and the employer and employee will be responsible for their
shares of all premiums that would have been paid during the
((qualifying)) period of four consecutive complete calendar
quarters in which the employee exceeded eight hundred
twenty hours had the waiver not been granted. The employer
and employee will each receive a notice of premium assess-
ment. Payment of the missed premiums is due on the date
provided in the notice. Upon payment of the missed premi-
ums, the employee will be credited for the hours worked and
will be eligible for benefits under this chapter as if the premi-
ums were originally paid.

((ExamplerA-—storm-hits Washingten—An-employerin

this-employee:))

(8) A request for a conditional premium waiver may be
denied if the department finds that the employee does not sat-
isfy the requirements of RCW 50A.04.120.

(9) A conditional premium waiver may be canceled if the
department finds that the employee no longer satisfies the
requirements of RCW 50A.04.120.

AMENDATORY SECTION (Amending WSR 18-12-032,
filed 5/29/18, effective 6/29/18)

WAC 192-530-030 Voluntary plans—Employee eli-
gibility criteria. (1) To qualify for an employer's approved
voluntary plan, an employee must have been:

(a) In employment for at least eight hundred twenty
hours during the qualifying period and in employment with
that employer for at least three hundred forty hours; or

Proposed
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(b) Covered by an approved voluntary plan through their
most recent previous employer in the employee's qualifying
period.

(2) An employer may waive the requirements of subsec-
tion (1) of this section, in whole or in part, to allow an

employee to be eligible for benefits through the voluntary
plan.

(3) Employees working for an employer with a voluntary
plan who have not yet met eligibility requirements for that
plan are eligible for benefits under the state plan so long as all
other requirements are met.

((3))) (4) When an employee files a claim for benefits,
an employer will access the employee's weekly benefit
amount and typical workweek hours information online, or in
another format approved by the department, and ensure the
employee qualifies for at least an equivalent benefit amount
from its voluntary plan.

((4)) (5) Upon hiring an employee previously covered
under a state plan, the employer with an existing voluntary
plan must report to the department online, or in another for-
mat approved by the department, the new employee's status
for the voluntary plan after the employee becomes eligible
for that plan.

AMENDATORY SECTION (Amending WSR 18-12-032,
filed 5/29/18, effective 6/29/18)

WAC 192-530-050 Avoiding a duplication of benefits
under state and approved voluntary plans. (1) Employees
cannot collect benefits from both the state plan and ((a)) an
approved voluntary plan for the same period. To ensure com-
pliance, employers with an approved voluntary plan must
report:

(a) All information required of employers by the state
plan; and

(b) Weekly benefit and leave duration information for
any employee who takes leave under that plan for reasons
that would have qualified for leave under the state plan((;-anéd

ey Premiumsifany;-withheld-fromemployee-wages)).

(2) Upon request, the department will provide weekly
benefit, typical workweek hours, and leave duration informa-
tion to any employer with an approved voluntary plan that
requests it for an employee who intends to take leave under
that plan.

(3) If the employee is covered by more than one plan,
whether state, voluntary, or a combination of either, the
employee is considered covered by the employer for which
the employee worked the most hours during the qualifying
period.

(a) If the employee worked an equal number of hours for
more than one employer during the qualifying period, then
the employee is considered covered by the employer for
which the employee worked the most hours since the qualify-
ing period.

(b) If the employee worked an equal number of hours for
more than one employer since the qualifying period, then the
employee is considered covered by the employer for which
the employee has an earlier start date.

Proposed
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AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-530-060 ((What-happens—at-the-end-ofa
voluntary-plan?)) How can approved voluntary plans end

and what happens when they do? (((H)Htheemployer
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natton-or-withdrawal:)) (1) An approved voluntary plan ends
when either the employer withdraws the plan or the agency

terminates the plan for good cause. When a voluntary plan

ends either through termination or withdrawal the following
requirements must be satisfied:

(a) Benefits and benefit eligibility under a voluntary plan

must be maintained for all employees covered by that plan
until the effective date of termination or withdrawal.

(b) On the effective date of a voluntary plan termination

or withdrawal, employees currently taking family or medical
leave under this chapter are entitled to employment resto-

ration under RCW 50A.04.600 (5)(h) until the leave ends.
(c) Employers must notify employees of any plan with-

drawal or termination within five business days of notifica-
tion by the department of the effective date of the termination
or withdrawal.
(2) Withdrawal. Employers have the right to withdraw
a voluntary plan under RCW 50A.04.600 (5)(e) and as pro-
vided herein:
a) If an employer chooses to withdraw a voluntary plan
due to a legally required increase in the benefit amounts or

any change in the rate of employee premiums, the employer
must provide notice to the department at least thirty days

prior to the date the change goes into effect, stating the reason
for the withdrawal. The plan will be considered withdrawn on

the date of the change. Within thirty days of the effective date
of withdrawal, the employer must remit to the department
any employee wages withheld for the purpose of paying paid

family or medical leave benefits that were not used to pay

(b) If the employer chooses to withdraw a voluntary plan
for any other reason, the employer must provide notice to the
department at least thirty days prior to the end of a calendar
quarter. The plan will be considered withdrawn on the first
day of the calendar quarter following the properly provided
notice. If notice is provided less than thirty days prior to the
end of a quarter, the plan will be considered withdrawn on the
first day of the second calendar quarter following notice of
the withdrawal. Within thirty days of the effective date of
withdrawal, the employer must remit to the department any
employee wages withheld for the purpose of paying paid

family or medical leave benefits that were not used to pay
paid family or medical leave benefits.

(¢) On the effective date of a voluntary plan withdrawal,
for employees currently receiving paid family or medical
leave benefits under the voluntary plan, the employer will
have the option to:

(i) Continue to pay benefits under the terms of the volun-
tary plan until the total amount of the benefit is paid or the
duration of leave ends, whichever happens first; or

(ii) Immediately pay the employee the maximum
remaining amount of benefits available to the employee

under the terms of the voluntary plan, regardless of the dura-
tion of leave that is actually taken.

(d) Any benefit payments made by an employer to an
employee on leave at the time of a voluntary plan withdrawal
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under (b) of this subsection will be deducted from any monies
owed to the department as described in (a) of this subsection.
(3) Termination. The department may terminate an
employer's voluntary plan for good cause as defined under
WAC 192-530-070 and as provided herein:
(a) If the department terminates an employer's voluntary

plan, the department will notify the employer of the effective
date of and reason for the termination. The department will
calculate the amount owed by the employer and send an
invoice for payment. The amount due will consist of all mon-
ies in the plan, including any contributions held in trust as
required by RCW 50A.04.635, monies owed to the voluntary
plan by the employer but not yet paid to the plan, and any
interest accrued on all these monies. The amount is due
immediately. Any balance owed will begin accruing interest
on the thirtieth calendar day after the date of the invoice.

(b) On the effective date of a voluntary plan termination,

employees currently receiving paid family or medical leave
benefits under the voluntary plan are, if otherwise eligible

under the state plan, immediately entitled to benefits from the
state plan.

NEW SECTION

WAC 192-530-090 Can an employer with an
approved voluntary plan make deductions from a benefit
payment? Employers are permitted, with express written
agreement from the employee, to make deductions from vol-
untary plan benefit payments including, but not limited to,
health insurance premium payments, retirement contribu-
tions, applicable federal taxes, or other purposes, unless pro-
hibited by law.

AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-560-010 Which businesses are eligible for
small business assistance grants? (1) Employers deter-
mined to have one hundred fifty or fewer employees in the
state that are assessed the employer share of the premium are
eligible to apply for small business assistance grants.

(2) Employers determined to have fewer than fifty
employees are only eligible ((te-apphy)) for a small business
assistance grant if ((they)) those employers opt to pay the
employer share of the premiums. ((Fhe)) Such employers
will be assessed the employer share of the premium for a
minimum of three years after any grant is received. An
employer may provide notice for opting out after the three-
year period.

(3) An employer is not eligible for a small business assis-
tance grant if, at the time of application, the employer has
outstanding and delinquent reports, outstanding and delin-
quent payments, or due and owing penalties or interest under
Title 50A RCW.

(4) An employer may request only one grant per year for
each ((peried-ef)) employee who takes paid family or medical
leave ((takenby-an-employee)) under this title. Submissions
under (a) and (b) of this subsection do not qualify as grant
applications and therefore do not count against the
employer's limit of ten applications per year.

Proposed
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(a) An employer that qualifies for a grant under RCW
50A.04.230 (3)(b) for an amount that is less than one thou-
sand dollars may submit documentation of significant addi-
tional wage-related costs incurred after filing the initial grant
application in an attempt to qualify for additional grant funds.

(b) An employer may submit a revised application for a
grant under RCW 50A.04.230 (3)(c) in an attempt to qualify
for additional grant funds.

((4)) (5) An employer must apply for the grant no later
than four months following the last day of the employee's
paid family or medical leave.

AMENDATORY SECTION (Amending WSR 18-22-080,
filed 11/2/18, effective 12/3/18)

WAC 192-570-010 Conference and conciliation.
(1)(a) The department will engage employers in conference
and conciliation when the employer fails to make all
required:

(i) Premium payments;

(i1) Payments on penalties assessed by the department for
the failure to submit required reports; or

(iii) Payments on penalties assessed by the department
for violations related to voluntary plans.

(b) "Conference and conciliation" for the purpose of this
chapter means to encourage an amicable resolution of dis-
putes between the employer and the department prior to the
issuance of a warning letter.

(2) The department will promptly attempt to contact the
employer to engage in conference and conciliation when
appropriate under subsection (1) of this section. If the depart-
ment does not receive a response from the employer by the
deadline given, the department will attempt the contact again,
for a total of two attempts. A warning letter will be sent to the
employer if no contact can be made.

(3)(a) Through conference and conciliation employers
will be given an opportunity to provide information and to
explain their reasons for failing to meet the department's
requirements in subsection (1) of this section. The depart-
ment will not issue a warning letter if:

(1) The employer provides good cause;

(i) The department determines ((that)) the good cause
provided prevented compliance; and

(iii) The parties agree to an approved ((repayment)) pay-
ment schedule.

(b) "Good cause" for the purpose of this section means:

(1) Death or serious illness of one or more persons
directly responsible for discharging the employer's duties
under Title 50A RCW;

(i) Destruction of the employer's place of business or
business records not caused by, or at the direction of, the
employer; or

(iii) Fraud or theft against the employer.

(4) The burden of proof is on the employer to provide all
pertinent facts and evidence or documentation for the depart-
ment to determine good cause.

(5) Conference and conciliation is only available to
employers ((thatmeetthe requirements- of RCW-50A-04-080;

] . Hbes i o] »
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g g L ; tor Title S0A RCW_and4
)) in the circumstances

described in subsection (1)(a) of this section.

(6) If an employer is eligible for conference and concili-
ation, the department will issue a warning letter when:

(a) The employer does not comply with the approved
repayment schedule; or

(b) A resolution is not reached through conference and
conciliation.

NEW SECTION

WAC 192-600-030 Can an employer waive the
employee's notice requirements? Employers may waive the
notice requirements of this chapter.

AMENDATORY SECTION (Amending WSR 19-08-016,
filed 3/22/19, effective 4/22/19)

WAC 192-610-050 How are typical workweek hours
determined? (1) The department determines typical work-
week hours based on whether the employee is salaried or oth-
erwise at the time of filing the initial application for benefits.

(a) For salaried employees, as defined in WAC 192-500-
100, the typical workweek hours are forty hours, regardless
of the number of hours worked in ((a-week-are-assumed-te-be

2))) the employee's qualifying period.

(b) For all other employees, the department will deter-
mine typical workweek hours ((are-determined)) by dividing

the sum of all hours reported in the qualifying period by fifty-
two and rounded down to the nearest hour.

(2) For a qualifying period that includes the fourth quar-
ter of 2018, the typical workweek hours for an employee
described in subsection (1)(b) of this section will be deter-
mined by dividing the sum of all hours reported in the first
three quarters of 2019 by thirty-nine.

NEW SECTION

WAC 192-610-051 How is the weekly benefit calcu-
lated? After a valid claim year is established, the department
will calculate the weekly benefit amount using the following
process:

(1) The department will establish the employee's average
weekly wage by dividing the total reported wages in the
employee's two highest-paid quarters in the qualifying period
by twenty-six. If the result is not a multiple of one dollar, the
result is rounded down to the next lower multiple of one dol-
lar.

(2) If the employee's average weekly wage is equal to or
less than one-half of the state's average weekly wage on the
date the calculation is made, the benefit amount is ninety per-
cent of the employee's average weekly wage.
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Example 1: For this example, the state's average weekly
wage is $1,400. An employee's average weekly wage is $600.
Since this amount is less than half of the state's average
weekly wage, the employee receives 90% of their weekly
wage. The weekly benefit is $540.

(3) If the employee's average weekly wage is more than
fifty percent of the state's average weekly wage on the date
the calculation is made, the weekly benefit amount is the sum
of:

(a) Ninety percent of one-half of the state average
weekly wage; and

(b) Fifty percent of the difference between one-half of
the state average weekly wage and the employee's average
weekly wage.

Example 2: For this example, the state's average weekly
wage is $1,400. An employee's average weekly wage is $950.
Since this number is more than half of the state's average
weekly wage, calculate the values for subsection (3)(a) and
(b) of this section, then add them together. The first number
is equal to 90% of half the state's average weekly wage. Half
of $1,400 is $700, and 90% of this number makes the first
number $630. The second number is equal to 50% of the
amount of the employee's average weekly wage that is higher
than half the state's average weekly wage. The amount of the
employee's average weekly wage that is higher than half the
state's average weekly wage is $250 (3950 - $700). 50% of
this amount makes the second number $125. Add the two
numbers together. The weekly benefit is $755.

(4) If the result of the weekly benefit calculation is not a
multiple of one dollar, the result is rounded down to the next
lower multiple of one dollar.

(5) All weekly benefit amount calculations are subject to
the minimum and maximum weekly benefit amounts under
RCW 50A.04.020 (5)(a) and (b).

(6) The weekly benefit amount determined in subsec-
tions (1) through (4) of this section is prorated by the number
of hours claimed for paid family or medical leave compared
to the number of typical workweek hours.

Example 3: An employee has a weekly benefit amount
determined to be $1,000. The employee worked 20 hours
each week in the qualifying period. The employee is now
full-time and salaried, causing the department to consider that
employee's typical workweek hours to be 40. The employee
can claim 40 hours on each weekly claim. No proration
would occur because the hours claimed compared to the typ-
ical workweek hours are the same. As a result, the employee
would receive 100% of their weekly benefit amount.

NEW SECTION

WAC 192-610-052 How will the department obtain
wages and hours that have not yet been reported by
employers? If an employee's qualifying period includes a
quarter for which the employer has not yet submitted a report
to the department, the department will contact the employer
to request the employee's hour and wage information for that
quarter.
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NEW SECTION

WAC 192-620-026 What is the maximum amount of
paid family or medical benefits to which an employee is
entitled in a claim year? (1) In any given claim year, an
employee is not entitled to paid family or medical leave ben-
efit payments that exceed an amount equal to:

(a) The employee's weekly benefit amount multiplied by
twelve for family leave;

(b) The employee's weekly benefit amount multiplied by
twelve for medical leave; or

(c) The employee's weekly benefit amount multiplied by
sixteen for a combination of family and medical leave.

(2) The amounts in subsection (1)(b) and (c) of this sec-
tion may be increased by an amount equal to the employee's
weekly benefit amount for medical leave multiplied by two if
the employee experiences a serious health condition with a
pregnancy that results in incapacity.

(3) An overpayment waived under WAC 192-640-015
shall be charged against the employee's applicable entitle-
ment for the claim year containing the weeks to which the
overpayment was attributed as though such benefits had been
properly paid.

NEW SECTION

WAC 192-620-030 How do supplemental benefit
payments affect employer requirements and weekly ben-
efit payments? (1) Supplemental benefits made by an
employer to an employee are excluded from the definition of
wages in RCW 50A.04.010.

(2) Employers should not report supplemental benefit
payments or associated hours to the department.

(3) Employees should not report hours of paid time off
that have been designated as supplemental benefit payments
by the employer to the department on the weekly application
for benefits.

NEW SECTION

WAC 192-620-035 When will a weekly benefit
amount be prorated? For an employee on paid family or
medical leave, a weekly benefit amount is prorated when:

(1) The employee works hours for wages; or

(2) The employee uses paid sick leave, paid vacation
leave, or other paid time off that is not considered a supple-
mental benefit payment as defined in WAC 192-500-180.

Example 1: An employee has already served a waiting
period in the claim year and files a claim for a week of paid
medical leave. The employee typically works forty hours a
week at eight hours per day. In the week for which the
employee is claiming, the employee claimed one day of paid
medical leave and worked the other four days. This
employee's weekly benefit is usually $800. The weekly ben-
efit would then be prorated by the hours on paid medical
leave (eight hours) relative to the typical workweek hours (40
hours). Eight hours is 20% of 40 hours. The employee's
weekly benefit would be prorated to 20% for a total of $160.

Example 2: An employee files a claim for eight hours of
paid family and medical leave and takes sick leave from the
employer for the same day. The employer does not designate

Proposed
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the sick leave as a supplemental benefit payment. The sick
leave is considered hours worked by the employee. The
employee is being paid for the same hours claimed on paid
family and medical leave. This employee is not eligible for
benefits for this week.

NEW SECTION

WAC 192-620-040 How will the department deter-
mine the number of hours of paid family or medical leave
an employee claims each week? (1) When the employee
submits a weekly application for benefits as described in
WAC 192-620-020, the department will determine the num-
ber of hours claimed by the employee for that week by deter-
mining the typical workweek hours as described in WAC
192-610-050, then deducting the number of hours:

(a) Physically worked by the employee; and

(b) Claimed by the employee as sick leave, vacation
leave, or other paid time off that has not been designated as a
supplemental benefit by the employer.

(2) The result of the calculation in subsection (1) of this
section will be deducted from the employee's duration of paid
family and medical leave for the current claim year and, if
necessary, for the purposes of proration as described in WAC
192-620-035.

NEW SECTION

WAC 192-620-045 How will the department reduce a
payment if the employee owes child support? (1) After
being properly notified by a child support agency, the depart-
ment will withhold a portion of an employee's benefit pay-
ment to send to the agency to satisfy child support obliga-
tions.

(2) The child support agency is responsible for notifying
the employee of the order to deduct child support from paid
family or medical leave benefits.

(3) Benefits deducted to satisty child support obligations
are considered paid to the employee. If an employee receives
benefits to which the employee is not entitled, the amount
deducted to satisfy child support obligations will be included
in the overpayment.

(4) The child support agency is responsible for reimburs-
ing the employee if the amount deducted from the employee's
benefits is greater than the employee is required to pay to sat-
isfy the employee's child support obligations. If an amount
less than the employee is required to pay is deducted from the
employee's benefits, the department will deduct the addi-
tional amount from future benefit weeks.

NEW SECTION

WAC 192-620-046 How can an employee appeal a
deduction from weekly benefit payments to satisfy child
support obligations? (1) The employee must file an appeal
concerning the validity of the child support order, the total
amount due, or the amount to be deducted from the
employee's benefits, with the child support agency.

(2) The employee may file an appeal concerning the
department's authority to deduct child support from paid fam-
ily or medical leave benefits, the weeks for which the deduc-
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tion is made, and the accuracy of the amount deducted with
the department in the same manner as eligibility decisions are
appealed. All laws and rules pertaining to benefit appeals
apply to appeals under this subsection.

Chapter 192-800 WAC
((PRACTHIEE)) APPEALS AND PROCEDURE

NEW SECTION

WAC 192-800-025 Adoption of model rules. The
model rules of procedure contained in chapter 10-08 WAC,
are, to the extent they are not inconsistent with the rules con-
tained in this chapter, adopted as the rules of procedure for
Title 50A RCW. The rules contained in this title will, to the
extent of any conflict with the model rules of procedure, be
deemed to supersede the conflicting provisions of the model
rules of procedure.

NEW SECTION

WAC 192-800-030 Definitions. Unless context clearly
indicates otherwise, the following terms and phrases shall
have these meanings for this chapter:

(1) "Appeal" means a request for a hearing before and
decision by the office of administrative hearings in a matter
involving paid family or medical leave premiums or penalty
assessments or any determinations under Title 5S0A RCW.

(2) "Petition for review" means a request directed to the
commissioner for a review of the proceedings held and deci-
sion issued by the office of administrative hearings.

(3) "Commissioner" means the commissioner's review
office of the employment security department.

NEW SECTION

WAC 192-800-035 Who can appeal or submit a peti-
tion for review? (1) An aggrieved person as defined in WAC
192-500-040 may file an appeal to the department by using
the department's online services, or in another format
approved by the department.

(2) Any aggrieved person who receives a decision from
the office of administrative hearings, other than an order
approving a withdrawal of appeal, a consent order, or an
interim order, may file a written petition for review, includ-
ing filing by using the department's online services, or in
another format approved by the department.

NEW SECTION

WAC 192-800-040 What are the timeliness require-
ments for submitting an appeal or a petition for review?
(1) An appeal or a petition for review from a determination,
redetermination, order and notice of assessment of premiums
or penalties, appeals decision, or commissioner's decision is
deemed filed and received if the provisions within RCW
50A.04.515 are met.

(2) An appeal must be filed within thirty days of the date
the notification or mailing, whichever is the earlier. The
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appeal must be filed in accordance with the provisions of
RCW 50A.04.500.

(3) The petition for review must be filed within thirty
days of the date of delivery or mailing of the decision of the
office of administrative hearings, whichever is the earlier.
The petition for review must be filed in accordance with the
provisions of RCW 50A.04.535.

(4) The following factors shall be considered in deter-
mining whether good cause exists under RCW 50A.04.555
for the late filing of an appeal or a petition for review:

(a) The length of the delay;

(b) The excusability of the delay; and

(c) Whether acceptance of the late filed appeal or peti-
tion for review will result in prejudice to other interested par-
ties, including the department.

(5) In determining the excusability for the late filing of
an appeal or petition for review, the office of administrative
hearings or the commissioner's review office will consider:

(a) Whether any physical, mental, educational or linguis-
tic limitations of the appealing or petitioning party exist,
including any lack of facility with the English language; and

(b) The length of the delay in filing. Untimely appeals
filed after the filing deadline require a more compelling rea-
son commensurate with the length of the delay.

NEW SECTION

WAC 192-800-045 When can an appeal be with-
drawn? An aggrieved person may withdraw their appeal or
petition for review upon approval by the office of administra-
tive hearings or the commissioner's review office, respec-
tively, at any time prior to the decision, in which case the
determination, redetermination, order and notice of assess-
ment of premiums or penalties, or other decision appealed,
shall be final in accordance with the provisions of Title 50A
RCW.

NEW SECTION

WAC 192-800-050 What happens after an appeal is
submitted? Upon receipt of a notice of appeal, the commis-
sioner shall request the assignment of an administrative law
judge under chapter 34.12 RCW to conduct a hearing in
accordance with chapter 34.05 RCW and issue an initial
order.

NEW SECTION

WAC 192-800-055 Who will be notified if an appeal
is filed and what will it include? (1) All interested parties to
an appeal will be notified when an appeal has been filed.

(2) The notice will contain information related to the
determination or redetermination being appealed.

NEW SECTION

WAC 192-800-060 What happens if an appeal or a
petition has been filed and one of the parties has a change
of contact information? (1) Once an appeal has been filed,
any interested party must notify the office of administrative
hearings of any change of contact information.
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(2) Once a petition for review has been filed, any inter-
ested party must notify the commissioner's review office of
any change of contact information.

(3) Any interested party who fails to comply with this
section will not have good cause for failure to appear at a
hearing or for late filing of a petition for review or untimely
submission of a reply or petition for reconsideration.

NEW SECTION

WAC 192-800-065 How does the time computation
work for perfecting an appeal or petition for review? The
time within which an appeal or a petition for review is to be
perfected under Title S0A RCW is computed by excluding
the day of delivery or mailing of the determination or redeter-
mination, and by including the last day. If the last day is a
Saturday or Sunday or a holiday, as defined in RCW
1.16.050, the appeal or petition for review must be perfected
no later than the next business day.

NEW SECTION

WAC 192-800-070 Who can give testimony and
examine witnesses during an appeal hearing? In an appeal
hearing, any interested party, or legally authorized represen-
tative of an interested party, has the right to give testimony
and to examine and cross-examine any other interested party
or witnesses with respect to facts material and relevant to the
issues involved.

NEW SECTION

WAC 192-800-075 Who can request a postponement
of a hearing? (1) Any party to a hearing may request a post-
ponement of a hearing at any time prior to the actual conven-
ing of the hearing. The granting or denial of the request will
be at the discretion of the presiding administrative law judge.

(2) The presiding administrative law judge may in the
exercise of sound discretion grant a continuance of a hearing
at any time at the request of any interested party or on the
judge's own motion.

NEW SECTION

WAC 192-800-080 Will depositions and written dis-
covery be permitted? The presiding administrative law
judge has the discretion to allow taking of depositions and
submission of interrogatories or requests for production
either on the judge's own motion or at the request of any
interested party.

NEW SECTION

WAC 192-800-085 When will administrative law
judges hear consolidated cases? The presiding administra-
tive law judge may hear individual matters on a consolidated
record if there is a substantial identity of issues and the rights
of no interested party will be adversely affected. This proce-
dure should provide for the hearing of additional or unique
issues relating to individual cases.

Proposed
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NEW SECTION

WAC 192-800-090 What is included in decisions
issued by the office of administrative hearings? Every
decision issued by the office of administrative hearings, other
than an order approving a withdrawal of appeal, a consent
order, or an interim order, and every decision issued by the
commissioner under RCW 50A.04.540, other than an interim
order or an order granting or denying a motion for reconsid-
eration or a stay, shall:

(1) Be captioned and include the name of the agency and
name of the proceeding;

(2) Designate all parties and representatives participating
in the proceeding;

(3) Include a concise statement of the nature and back-
ground of the proceeding;

(4) Contain appropriate numbered findings of fact meet-
ing the requirements in RCW 34.05.461;

(5) Contain appropriate numbered conclusions of law,
including citations of statutes and rules relied upon;

(6) Contain an initial or final order disposing of all con-
tested issues; and

(7) Be accompanied by or contain a statement of petition
for review or petition for judicial review rights.

NEW SECTION

WAC 192-800-095 Can a decision of the commis-
sioner incorporate a decision under review? A decision of
the commissioner issued under RCW 50A.04.540 may incor-
porate by reference any portion of the decision under review.
Such incorporation satisfies the requirements of WAC 192-
800-090.

NEW SECTION

WAC 192-800-100 What is the process for filing peti-
tion for review and any reply to the petition for review?
(1) The written petition for review must be filed by using the
department's online services or by mailing it to the Commis-
sioner's Review Office, Employment Security Department,
Post Office Box 9555, Olympia, WA 98507-9555, within
thirty days of the date of mailing or delivery of the decision
of the office of administrative hearings, whichever is earlier.

(2) Any written argument in support of the petition for
review must be attached to the petition for review and be filed
at the same time. The commissioner's review office will
acknowledge receipt of the petition for review by assigning a
review number to the case, entering the review number on the
face of the petition for review, and setting forth the acknowl-
edgment date on the petition for review. The commissioner's
review office will also send copies of the acknowledged peti-
tion for review and attached argument in support thereof to
the petitioning party, nonpetitioning party, and their repre-
sentatives of record, if any.

(3) Any reply to the petition for review and any argu-
ment in support thereof by the nonpetitioning party must be
filed by using the department's online services or by mailing
it to the Commissioner's Review Office, Employment Secu-
rity Department, Post Office Box 9555, Olympia, WA
98507-9555. The reply must be received by the commis-
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sioner's review office within fifteen days of the date of the
acknowledged petition for review. An informational copy
must be mailed by the nonpetitioning party to all other parties
of record and their representatives, if any.

(4) The petition for review and argument in support
thereof, and the reply to the petition for review and argument
in support thereof, must:

(a) Be captioned, and include the docket number of the
decision of the office of administrative hearings, and be
signed by the party submitting it or by a designated represen-
tative of that party; and

(b) Be legible, reproducible, and five pages or less.

(5) Arrangements for representation and requests for
copies of the hearing record and exhibits will not extend the
period for the filing of a petition for review, argument in sup-
port thereof, or a reply to the petition for review.

(6) Any argument in support of the petition for review or
in reply thereto not submitted in accordance with the provi-
sions of this regulation is not considered in the disposition of
the case unless it is determined that the failure to comply with
these provisions was beyond the reasonable control of the
individual seeking relief.

NEW SECTION

WAC 192-800-105 When and how can an adminis-
trative law judge dispose of an appeal? (1) The presiding
administrative law judge may dispose of any appeal through:

(a) An order approving a withdrawal of appeal;

(b) A consent order; or

(¢) An order of default.

(2) There will be no petition for review rights from an
order approving a withdrawal of appeal or a consent order.

NEW SECTION

WAC 192-800-110 What options are available for an
aggrieved person who received an order of default? (1)
Any person aggrieved by the entry of an order of default may:

(a) File a motion to vacate the order of default with the
office of administrative hearings within seven days of issu-
ance of the order; or

(b) File a petition for review from such order by comply-
ing with the filing requirements set forth in WAC 192-800-
100.

(2) The provisions in subsection (1)(a) of this section toll
the appeal period for filing a timely petition for review with
the commissioner's review office until the office of adminis-
trative hearings issues a ruling on the motion. However,
should a petition for review be filed while a ruling on a
motion to vacate is pending, the office of administrative hear-
ings no longer has jurisdiction to vacate the default order.

(3) Under subsection (1)(b) of this section, an order of
default will be set aside by the commissioner's review office
only upon a showing of good cause for failure to appear or to
request a postponement prior to the scheduled time for hear-
ing. In the event such an order of default is set aside, the com-
missioner will remand the matter to the office of administra-
tive hearings for hearing and decision.
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NEW SECTION

WAC 192-800-115 What is the process for filing a
petition for reconsideration to the commissioner's review
office? (1) A written petition for reconsideration and argu-
ment in support thereof must be filed within ten days of the
date of the decision of the commissioner. It must be filed by
using the department's online services or by mailing it to the
Employment Security Department, Post Office Box 9555,
Olympia, WA 98507-9555.

(2) The petitioner must provide the petition for reconsid-
eration in subsection (1) of this section to all interested par-
ties.

(3) No matter will be reconsidered by the commissioner
unless it clearly appears from the face of the petition for
reconsideration and the argument submitted in support
thereof that:

(a) There is obvious material, clerical error in the deci-
sion; or

(b) The petitioner, through no fault of the petitioner, was
denied a reasonable opportunity to present argument or
respond to argument under WAC 192-800-100.

(4) A petition for reconsideration is deemed to have been
denied if, within twenty days from the date the petition for
reconsideration is filed, the commissioner does not either:

(a) Dispose of the petition for reconsideration; or

(b) Mail or deliver to the parties a written notice specify-
ing the date by which the parties will act on the petition for
reconsideration. If no action is taken by the date specified in
such written notice, the petition will be deemed to have been
denied.

(5) A petition for reconsideration does not stay the effec-
tiveness of the decision of the commissioner. The filing of a
petition for reconsideration is not a prerequisite for filing a
petition for judicial review. An order denying reconsideration
or a written notice specifying the date upon which action will
be taken on the petition for reconsideration is not subject to
judicial review.

NEW SECTION

WAC 192-800-120 When would the commissioner
not issue declaratory orders. The commissioner will not
issue a declaratory order on any matter that may be adjudi-
cated under any statute, regulation, or other provision of law.
No declaratory order will be issued that is merely an advisory
opinion.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 192-800-125 When is a petition for review con-
sidered delivered to the department? Delivery under RCW
34.05.542(4) is made when a copy of the petition for judicial
review is received by the Commissioner's Office at 212
Maple Park Avenue S.E., Olympia, WA or received by mail
at the Commissioner's Review Office, Post Office Box 9555,
Olympia, WA 98507-9555.
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NEW SECTION

WAC 192-800-150 Can an employee designate a rep-
resentative to act on their behalf? (1) The department may
authorize another individual to act on the employee's behalf
for the purposes of paid family and medical leave benefits if:

(a) An employee designates an authorized representative
by submitting written documentation as required by the
department;

(b) A court-appointed legal guardian with authority to
make decisions on a person's behalf submits documentation
as required by the department;

(¢) An individual designated as a power of attorney sub-
mits documentation satisfactory to the department to act on
the employee's behalf; or

(d) If an employee is unable to designate an authorized
representative due to a serious health condition, an individual
may represent the employee by submitting a complete and
signed authorized representative designation form made
available by the department, which must include:

(i) Documentation from the employee's health care pro-
vider certifying that the employee is incapable of completing
the administrative requirements necessary for receiving paid
family and medical leave benefits and is unable to designate
an authorized representative to act on the employee's behalf;
and

(i1) An affidavit or declaration authorized by RCW
9A.72.085 attesting to the responsibility to act in the employee's
best interest.

(2) The department will terminate the authority given to
the authorized representative:

(a) When the employee or authorized representative
notifies the department verbally or in writing; or

(b) At the department's discretion.

(3) For the purposes of paid family and medical leave the
term employee is used for both employee and authorized rep-
resentative.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 192-800-002 Untimely appeals.

WAC 192-800-003 Designating an authorized representa-
tive.

WSR 19-19-006
PROPOSED RULES
HORSE RACING COMMISSION
[Filed September 6, 2019, 8:51 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-016.

Title of Rule and Other Identifying Information: WAC
260-36-085 License fees.

Proposed
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Hearing Location(s): On November 8, 2019, at 9:30
a.m., at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: November 8, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by November
5,2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email
patty.brown@whrc.state.wa.us, by November 5, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Increase license
fees to offset cost of program.

Reasons Supporting Proposal: Cost[s] to process and
approve licenses have risen over the past few years and no
increase has been implemented since 2011.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

September 6, 2019
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 12-23-015,
filed 11/9/12, effective 12/10/12)

WAC 260-36-085 License and fingerprint fees. (1)
The following are the license fees for any person actively par-
ticipating in racing activities:

Apprentice jockey $((83-00))
96.00
Assistant trainer $((46-60))
46.00
Association employee - Management $((27-69))
31.00
Association employee - Hourly/seasonal $((17-60))
20.00
Association volunteer nonpaid No fee
Authorized agent $((27-69))
31.00
Clocker $((27-69))
31.00
Exercise rider - Farm $((83-00))
96.00
Proposed
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Exercise rider - Track $((83-69))
96.00

Groom $((27:99))
31.00

Honorary licensee $((+7-60))
20.00

Jockey agent $((83-60))
96.00

Jockey $((83-09))
96.00

Other $((27-99))
31.00

Owner $((83-00))
96.00

Pony rider - Farm $((83-60))
96.00

Pony rider - Track $((83-60))
96.00

Service employee $((27-09))
31.00

Spouse groom $((27-09))
31.00

Stable license $((5+:60))
59.00

Trainer $((83-60))
96.00

Vendor $((127-60))
146.00

Veterinarian $((127-60))
146.00

(2) Exercise and pony riders.

(a) A person receiving an exercise rider - track license
must first obtain an exercise rider - farm license if that person
works off the grounds of a Washington race track. A person
receiving a second exercise rider's license will not be charged
an additional license fee for that second license.

(b) A person receiving a pony rider - track license must
first obtain a pony rider - farm license if that person works off
the grounds of a Washington race track. A person receiving a
second pony rider's license will not be charged an additional
license fee for that second license.

(3) In other cases, the license fee for multiple licenses
may not exceed $((327-60)) 146.00, except persons applying
for owner, veterinarian or vendor license must pay the license
fee established for each of these licenses.

The following are examples of how this section applies:

Example one - A person applies for the following
licenses: Trainer ($((83-089)) 96.00), exercise rider ($((83-66))
96.00), and pony rider ($((83-69)) 96.00). The total license
fee for these multiple licenses would only be $((+2769))
146.00.

Example two - A person applies for the following
licenses: Owner ($((83-09)) 96.00), trainer ($((83-660)) 96.00)
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and exercise rider ($((83-60)) 96.00). The total cost of the
trainer and exercise rider license would be $((32769))
146.00. The cost of the owner license ($((83-66)) 96.00)
would be added to the maximum cost of multiple licenses
($((327-68)) 146.00) for a total license fee of $((2+6-60))
242.00.

Example three - A person applies for the following
licenses: Owner ($((83-06)) 96.00), vendor ($((+27-69))
146.00), and exercise rider ($((83-08)) 96.00). The license
fees for owner ($((83-60)) 96.00) and vendor ($((+27-00))
146.00) are both added to the license fee for exercise rider
($((83-09)) 96.00) for a total license fee of $((293-60))
338.00.

In addition to the above fees, except for association vol-
unteers (nonpaid) at Class C race meets and those excluded as
listed in WAC 260-36-100, a $10.00 fee will be added to
cover the costs of conducting a fingerprint-based background
check. The background check fee will be assessed only once
annually per person regardless of whether the person applies
for more than one type of license in that year.

The commission will review license and fingerprint fees
annually to determine if they need to be adjusted to comply
with RCW 67.16.020.

WSR 19-19-026
PROPOSED RULES
STUDENT ACHIEVEMENT COUNCIL
[Filed September 10, 2019, 2:40 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
22-082.

Title of Rule and Other Identifying Information: Chapter
250-40 WAC, State work-study program.

Hearing Location(s): On October 23, 2019, at 2:00 p.m.,
at the Washington Student Achievement Council (WSAC),
917 Lakeridge Way S.W., Olympia, WA 98502.

Date of Intended Adoption: November 6, 2019.

Submit Written Comments to: Don Bennett, P.O. Box
43430, Olympia, WA 98502, email info@wsac.wa.gov, fax
360-753-7808, by October 22, 2019.

Assistance for Persons with Disabilities: Contact Kristin
Ritter, phone 360-153-7810 [360-753-7810], fax 360-753-
7808, email kristinR@wsac.wa.gov, by October 16, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency pro-
poses to amend the definition of "eligible employer" to clar-
ify existing limitations on nonprofit organizations and private
sector employers of students receiving financial assistance
under the state work-study program (chapter 28B.12 RCW,
chapter 250-40 WAC). The proposal also amends an existing
prohibition of work that is "sectarian related" that will expand
student employment placements to more eligible employers
and clarifies the type of work that remains prohibited.

*"Eligible employer" is defined to include any eligible
institution of postsecondary education, any nonprofit organi-
zation, or any private sector employer. The current definition
includes only public institutions and nonsectarian nonprofit
organizations.
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*The types of work prohibited are revised to exclude
work that directly involves religious worship, exercise or
instruction, as well as continuing the prohibition of any parti-
san or nonpartisan political activity.

Reasons Supporting Proposal: The categorical exclusion
of sectarian nonprofit organizations as employers and prohib-
iting any work that is sectarian related currently limits the
types of participating employers and types of work that stu-
dent employees may perform while receiving state work-
study financial assistance. These limitations reduce the num-
ber of potential employers, including the ability for students
attending nonprofit higher education institutions that have
some religious affiliation from working in any on-campus
capacity.

Prior court decisions and interpretation of the United
States Constitution and Washington Constitution supported
an expansive approach to preclude any use of public funds
that may support religious exercise or establishment. More
recent decisions, including Trinity Lutheran (citation below),
prohibit categorical exclusions on the use of public funds.
The rule amendments provide a narrow limitation on use of
state work-study funds based on the state's interest to ensure
that public funds do not support religious worship, exercise
or instruction, or the support of any religious establishment.

A civil action commenced in the U.S. District Court for
the Western District of Washington in August 2018 to chal-
lenge the existing state work-study rules. The proposed rule
amendments address the issues presented and should result in
an agreed resolution of the litigation.

Statutory Authority for Adoption: RCW 28B.12.060.

Statute Being Implemented: Chapter 28B.12 RCW.

Rule is necessary because of federal court decision, Trin-
ity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S.
L, 137S.Ct. 2012 (2017).

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: WSAC will begin working with participating
higher education institutions following adoption of these rule
amendments during the 2019-20 academic year to implement
changes in campus practices, policies, and allocation of avail-
able funding beginning with the 2020-21 academic year.

Name of Proponent: WSAC, governmental.

Name of Agency Personnel Responsible for Drafting:
Don Bennett, WSAC, 360-753-7831; Implementation and
Enforcement: Becky Thompson, WSAC, 360-753-7840.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable to rules adopted by this agency.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

Explanation of exemptions: RCW 28B.12.060 provides
specific content of rules.

September 10, 2019
Don Bennett
Deputy Director

Proposed
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AMENDATORY SECTION (Amending WSR 02-20-083,
filed 9/30/02, effective 10/31/02)

WAC 250-40-030 Definitions. (1) "Financial need"
shall be the difference between the budgetary cost to the stu-
dent attending an institution of postsecondary education and
the total family contribution which the institutional financial
aid administrator determines can reasonably be expected to
be available to the student for meeting such costs.

(2) "Budgetary cost" of attending an institution shall
consist of those costs required to support the individual and
other costs in accordance with federal costs of attendance cal-
culations during the period of enrollment. Budgets will
reflect the applicable year's cost levels for tuition, room and
board, transportation, books, supplies, personal expenses,
and any other cost factors deemed necessary for consider-
ation, consistent with WAC 250-40-040 (2)(a).

(3) "Total family contribution and resources" shall be
consistent with amounts recognized by federal need analysis
criteria, unless otherwise modified in accordance with these
rules and program guidelines.

(4) "Washington resident" shall be defined as an individ-
ual who satisfies the requirements of RCW 28B.15.011 -
28B.15.013 except resident students defined in RCW 28B.15.
012 (2)(e) and board-adopted rules and regulations pertaining
to the determination of residency.

(5) "Eligible institution of postsecondary education"
shall mean any postsecondary educational institution in the
state of Washington accredited by the Northwest Association
of Schools and Colleges; or a branch campus of a member
institution accredited by Middle States Association of Col-
leges and Schools, New England Association of Schools and
Colleges, North Central Association of Colleges and Schools,
Southern Association of Colleges and Schools, Northwest
Association of Schools and Colleges, or Western Association
of Schools and Colleges that is eligible for federal student
financial aid assistance and has operated as a nonprofit col-
lege or university delivering on-site classroom instruction for
a minimum of twenty consecutive years in the state of Wash-
ington; or any public technical colleges in the state of Wash-
ington.

(6) "Eligible employer" shall be defined as any eligible
((publie)) institution of postsecondary education; any
((ether)) nonprofit organization ((which-is-nonseetarian)); or
any ((prefit-making nenseetarian)) private sector employer
producing a good or providing a service for sale or resale to
others, which can and agrees to provide employment of a
demonstrable benefit related to the student's postsecondary
educational pursuits and which conducts business within the
state of Washington; or any other employer approved by the
((highereducation—eoordinating-beard)) office. In approving
an employer as eligible, the ((beard)) office or an institution
acting as its agent will consider at the minimum:

(a) The relationship of the jobs to the students' educa-
tional objectives;

(b) The potential for displacement of regular employees;

(c) The rate of pay as compared to salaries and wages
provided other employees engaged in similar work; and

(d) The ((employer)) employer's compliance with
((eppropriate)) applicable federal and state civil rights laws.

Proposed
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(7) "Dependent student" shall mean any post-high school
student attending an eligible institution of postsecondary edu-
cation who does not qualify as an independent student in
accordance with subsection (8) of this section.

(8) "Independent student" shall mean any student who
qualifies as an independent student for federal student aid.

(9) "Half-time student" means any student enrolled in at
least one-half the credit hour or clock hour load defined by
the institution as constituting expected full-time progress
toward the particular degree or certificate.

(10) "Off-campus community service placements" shall
include direct service, planning, or applied research that is
designed to improve the quality of life for residents of the
community served, particularly low-income residents, in
such fields as health care, child care, education, literacy train-
ing, welfare, social services, public safety, crime prevention
and control, transportation, recreation, housing and neighbor-
hood improvement, rural development, and community
improvement. Placements are identified by an institution
through formal or informal consultation with local nonprofit,
governmental, and community-based organizations.

AMENDATORY SECTION (Amending WSR 06-17-047,
filed 8/8/06, effective 9/8/06)

WAC 250-40-050 Restrictions on student placement
and compensation. (1) Displacement of employees.
Employment of state work-study students may not result in
displacement of employed workers or impair existing con-
tracts for services.

(a) State work-study students employed by public insti-
tutions of postsecondary education may not fill positions cur-
rently or formerly occupied by classified employees.

(b) In cases of governmental employment, state work-
study students may fill positions which have been previously
occupied but were vacated as a result of implementing previ-
ously adopted reduction in force policies in response to
employment limitations imposed by federal, state or local
governments.

(c) In all other cases, state work-study students may not
fill positions which have been occupied by regular employees
during the current or prior calendar or fiscal year.

(2) Rate of compensation. All work-study positions shall
receive compensation equal to the entry level salary of com-
parable nonwork-study positions.

Students employed by public postsecondary educational
institutions who are filling positions which are comparable to
Washington personnel resources board classified positions
must be paid entry level Washington personnel resources
board wages for the position unless the overall scope and
responsibilities of the position indicate a higher level.

Determination of comparability must be made in accor-
dance with state work-study program operational guidelines.

Documentation must be on file at the institution for each
position filled by a state work-study student which is deemed
by the institution as not comparable to a higher education per-
sonnel board position.

(3) Maximum total state work-study compensation.
Earnings beyond the student's state work-study eligibility
must be reported to the financial aid officer, and resulting
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adjustments made in the financial aid package in accordance
with federal methodology. In the event that a student earns
more money from state work-study employment than the
institution anticipated when it awarded student financial aid,
the excess is to be treated in accordance with the method
specified in the state work-study operational guidelines.

(4) State share of student compensation. With the excep-
tion of board-approved off campus community service place-
ments, the state share of compensation paid students shall not
exceed 80 percent of the student's gross compensation. In the
following cases the state share may be established at 80 per-
cent:

(a) When employed by state supported institutions of
postsecondary education at which they are enrolled;

(b) When employed as tutors by the state's common
school districts;

(c) When employed in tutorial or other support staff
positions by nonprofit adult literacy service providers in the
state of Washington who meet guideline criteria for participa-
tion; and

(d) When employed in an off-campus community ser-
vice placement. The state share of compensation paid stu-
dents employed by all other employers shall not exceed 65
percent of the student's gross compensation.

(5) Employer share of student compensation. The
employer shall pay a minimum of 20 percent or 35 percent of
the student's gross compensation as specified in subsection
(4) of this section, plus the costs of any employee benefits
including all payments due as an employer's contribution
under the state workman's compensation laws, federal Social
Security laws, and other applicable laws. The federal work-
study program cannot be used to provide employer share of
student compensation except when used for placement of stu-
dents in tutorial or other support staff positions with adult lit-
eracy service providers in the state of Washington who meet
guideline criteria for participation.

(6) Academic credit for state work-study employment.
Students may receive academic credit for experience gained
through state work-study employment.

(7) Maximum hours reimbursed. Employment of a stu-
dent in excess of an average of 19 hours per week, or in the
case of on-campus graduate assistants an average of 20 hours
per week, over the period of enrollment for which the student
has received an award or a maximum of 40 hours per week
during vacation periods will not be eligible for reimburse-
ment from state funds.

A student may not be concurrently employed in the same
position by the state work-study program and the federal
work-study program and exceed the 19 hours per week aver-
age.

(8) Types of work prohibited. Work performed by a stu-
dent under the state work-study program shall not ((be-seetas-
ianrelated)) directly involve religious worship, exercise or
instruction and shall not involve any partisan or nonpartisan
political activity.

(9) Relationship to formula staffing percentage. Place-
ment of state work-study students in on-campus positions at
public postsecondary educational institutions may not result
in a level of employment in any budget program in excess of
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a formula staffing percentage specifically mandated by the
legislature.

WSR 19-19-031
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed September 11,2019, 7:45 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
06-088.

Title of Rule and Other Identifying Information: Amend-
ing WAC 192-110-015, which addresses applications by
standby workers, to permit claimants to backdate applica-
tions for standby.

Hearing Location(s): On October 24, 2019, at § - 9 a.m.,
at the Employment Security Department, 212 Maple Park
Avenue, Commissioner's Conference Room, Olympia, WA
98501.

Date of Intended Adoption: January 10, 2020.

Submit Written Comments to: Joshua Dye, P.O. Box
9046, Olympia, WA 98507-9046, email rules@esd.wa.gov,
fax 844-652-7096, by September 23, 2019.

Assistance for Persons with Disabilities: Contact Teresa
Eckstein, phone 360-507-9890, fax 360-586-4600, TTY
relay 711, email teckstein@esd.wa.gov, by September 16,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Standby, as
defined in WAC 192-110-115, means a claimant is temporar-
ily unemployed because of a lack of work but expects to
return to work with their regular employer within four weeks,
expects to begin full-time work with a new employer within
two weeks, or is temporarily unemployed due to natural
disaster.

The amendments to the standby rule are being adopted to
address circumstances when claimants should be allowed to
backdate applications for standby after employers confirm an
expected return-to-work date. As currently written, the rule
does not allow for standby claims to be backdated.

Reasons Supporting Proposal: Standby status allows
both employers and employees to manage temporary layoffs
with an expected return-to-work date. Under the proposed
rules, claimants are eligible for unemployment benefits with-
out the need to search for other employment. Employers are
relieved of the need to recruit and train new employees
because claimants are available to return to work. This allows
both the claimant and the employer to avoid negative long-
term effects from a short-term layoff. Allowing claimants to
backdate standby also alleviates burdens on the claimant that
may arise from a number of reasons, including misunder-
standing the terms of the temporary layoff or receiving incor-
rect information regarding the filings required to receive
unemployment benefits.

The ability to backdate for the convenience of the depart-
ment ensures that claimants are not held liable due to circum-
stances within the department that are beyond the control of
the claimant.

Proposed
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Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040 provide general rule-making authority to the
employment security department. RCW 50.12.042 provides
specific rule-making authority regarding the requirement that
unemployment claimants be able to work, available for work,
and actively seek work. RCW 50.20.010 provides rule-mak-
ing authority regarding benefit eligibility conditions.

Statute Being Implemented: RCW 50.20.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Employment security department,
governmental.

Name of Agency Personnel Responsible for Drafting:
Scott Michael, Olympia, Washington, 360-890-3448; Imple-
mentation and Enforcement: Julie Lord, Olympia, Washing-
ton, 360-902-9579.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.
328. A preliminary cost-benefit analysis may be obtained by
contacting Joshua Dye, P.O. Box 9046, Olympia, WA 98507-
9046, phone 360-890-3472, fax 844-652-7096, TTY relay
711, email rules@esd.wa.gov, https://esd.wa.gov/newsroom/
ui-rule-making/.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Allowing
employees to backdate standby does not expand benefits for
claimants. There is no projected increase in costs to employ-
ers or claimants.

September 11, 2019
Dan Zeitlin
Employment System Policy Director

AMENDATORY SECTION (Amending WSR 17-17-126,
filed 8/22/17, effective 10/10/17)

WAC 192-110-015 Applications by standby work-
ers—RCW 50.20.010. (1) What is "standby?"

(a) "Standby" means you are temporarily unemployed
because of a lack of work but:

(1) You expect to return to work with your regular
employer within four weeks; or

(i1) You expect to begin full-time work with a new
employer within two weeks; or

(iii)) You are temporarily unemployed due to natural
disaster.

(b) You do not have to register for work or look for other
work while you are on standby.

(c) You must be available for all hours of work offered
by your regular employer.

(2) How long can I be on standby?

(a) You can ask to be on standby for up to four weeks((;
beginni e the.d e ).

(b) We will ask your employer to verify that you are on
standby, including your expected return to work date:

(i) If your employer does not reply, you can be on
standby for up to four weeks;

Proposed
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(i1) If your employer confirms you are on standby, you
can be on standby until the return to work date given by your
employer, subject to the limitations of (c) of this subsection;

(iii) If your employer replies that you are not on standby
or do not have a return to work date within eight weeks, we
will require you to immediately register for work and to look
for work.

(¢) Your regular employer may ask that you be placed on
standby for a maximum of eight weeks (except as provided in
(2)(d) below). This request must be approved by the depart-
ment. We will consider the following before deciding
whether to approve standby for more than four weeks:

(i) How long you have been out of work;

(i1) Whether other suitable work is available;

(ii1) The impact on you and your employer if you accept
other work; and

(iv) Other factors that apply to your situation.

(d) At his or her discretion, the commissioner may grant
standby for more than eight weeks in a benefit year. Excep-
tions can be made due to natural disaster. Exceptions can also
be made in other extraordinary circumstances when the
employer applies in writing and shows there are conditions
that apply to the business that are so unique or unusual com-
pared to similar businesses that having their employees on
standby for more than eight weeks is necessary.

(e) We can approve standby if you have obtained a defi-
nite offer of bona fide full-time work that has a probable start
date within two weeks, which includes the week of the job

offer and up to two additional weeks. ((Hthe-standbyrequest
orthic_sul S A itialclas »

€6)) The job, however, must be:

(1) With a new employer or with a former employer to
whom you are no longer attached as provided in subsection
(3)(f) of this section; and

(i1) Covered by Title 50 RCW or the comparable laws of
another state or the federal government.

(3) Are there conditions that apply to a request for
standby?

(2) You must have a probable date when you will return
to work for your regular employer;

(b) We will not approve standby if you only have pros-
pects of future work with your regular employer or a promise
of more work at some unspecified date;

(c) We will not approve standby with your regular
employer unless the employment is covered by Title 50 RCW
or the comparable laws of another state or the federal govern-
ment;

(d) Except for claimants who qualify as part-time eligi-
ble workers under RCW 50.20.119, we will not approve
standby if you regularly work less than full-time. For pur-
poses of this section, "full-time" means forty hours each
week or the number of hours that are full-time for your occu-
pation and labor market area;

(e) Any week(s) that you do not qualify for benefits will
not be considered as part of the maximum eight weeks of
standby; and

(f) After eight consecutive weeks of unemployment, we
will no longer consider you attached to that employer. You
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must meet the job search requirements specified by RCW
50.20.010 (1)(c) and 50.20.240.

(4) When does standby begin?

(a) Standby begins the day of your request unless your
request is backdated pursuant to (b) of this subsection.

(b)(1) You may backdate your request for standby up to
one week for any reason.

(>i1) Your request for standby may also be backdated for
the convenience of the department. "For the convenience of
the department" means for the purpose of program adminis-
tration; or those situations where it is difficult or impossible
to accept a timely request including, but not limited to, equip-
ment breakdowns, lack of available staff, or special handling
requirements.

WSR 19-19-051
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed September 13,2019, 10:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
12-107.

Title of Rule and Other Identifying Information: The
department is proposing amendments to WAC 388-450-0025
What is unearned income?

Hearing Location(s): On October 22, 2019, at 10:00
a.m., in Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington, Olympia,
WA 98504. Public parking at 11th and Jefferson. A map is
available at https://www.dshs.wa.gov/sesa/rules-and-
policies-assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than October 23,
2019.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., October 22, 2019.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by October 8, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments will incorporate benefits payable from the fam-
ily and medical leave program authorized under chapter
50A.04 RCW, beginning January 1, 2020, into the examples
of unearned income described in this rule. This change will
clearly identify that paid family medical leave is unearned
income for cash and food assistance applicant eligibility
determinations and will be considered in the calculation of
the amount of benefits received by an eligible recipient.

Reasons Supporting Proposal: This rule change is
needed to clearly identify how benefits from the newly-cre-
ated family and medical leave program are considered in eli-
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gibility determinations for cash and food assistance pro-
grams.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.770, 74.08.090,
74.08A.100, 74.09.035, 74.09.530, 74.62.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Christina M. Barras, P.O.
Box 45470, Olympia, WA 98504-5470, 360-725-4640.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in part, "this section
does not apply to ... rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025.
Explanation of exemptions: The proposed rule does not
have an economic impact on small businesses.
September 12, 2019
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-02-006,
filed 12/26/14, effective 1/26/15)

WAC 388-450-0025 What is unearned income? This
section applies to cash assistance and food assistance.
(1) Unearned income is income you get from a source

other than employment or self-employment. Some examples
of unearned income include, but are not limited to:

(a) Railroad retirement;
(b) Unemployment compensation;

(c) Social Security benefits (including retirement bene-
fits, disability benefits, and benefits for survivors);

(d) Time loss benefits as described in WAC 388-450-
0010, such as benefits from the department of labor and
industries (L&I); ((ex))

(e) Veteran Administration benefits; or

(f) Paid family and medical leave benefits.

(2) For food assistance we also count the total amount of
cash benefits due to you before any reductions caused by
your failure (or the failure of someone in your assistance unit)
to perform an action required under a federal, state, or local
means-tested public assistance program, such as TANF/SFA,
ABD assistance, PWA, and SSI.

(3) When we count your unearned income, we count the
amount you get before any taxes are taken out.

Proposed
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WSR 19-19-052
PROPOSED RULES
DEPARTMENT OF HEALTH

(Podiatric Medical Board)
[Filed September 13,2019, 10:45 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
13-025.

Title of Rule and Other Identifying Information: WAC
246-922-230 Prohibited transactions, the podiatric medical
board (board) is proposing an amendment regarding prohib-
ited transactions by podiatric physicians and surgeons.

Hearing Location(s): On December 5, 2019, at 1:00
p.m., at the Department of Health, Creckside 2 at Center
Point, Suite 310, Room 307, 20425 72nd Avenue South,
Kent, WA 98032.

Date of Intended Adoption: December 5, 2019.

Submit Written Comments to: Susan Gragg, P.O. Box
47852, Olympia, WA 98504-7852, email https://fortress.wa.
gov/doh/policyreview, fax 360-236-2901, by November 27,
2019.

Assistance for Persons with Disabilities: Contact Susan
Gragg, phone 360-236-4941, TTY 360-833-6388 or 711,
email susan.gragg@doh.wa.gov, by November 27, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: During recent rule
making, filed as WSR 18-18-052 in August 2018, the board
amended WAC 246-922-010. As part of that rule making, the
language that prohibited podiatric physicians and surgeons
from adjusting or modifying prefabricated orthotic devices
and selling them to customers as custom fabricated or custom
made devices was repealed because the language was not
appropriate for a definition. During the rule adoption hearing,
the Washington State Podiatric Medical Association
(WSPMA) requested the board refile the CR-102 to relocate
the language to another section of rule rather than repeal it as
this rule provides important protections for patients and set
clear practice parameters for podiatric physicians. No
changes were made to those rules as a result of this comment
because, although the board agreed that the language prohib-
iting the marketing of adjusted prefabricated devices as cus-
tom devices is important, the scope of the rule making did not
allow for additional sections of rule to be open. The board
did, however, authorize rule making to address this concern
at a later date.

The board is now addressing WSPMA's concerns by
proposing to amend WAC 246-922-230 to appropriately
include the repealed language in this rule section because it
relates to prohibited transactions by podiatric physicians and
surgeons. The board determined that this is the most appro-
priate location for the language.

Reasons Supporting Proposal: The board determined
that a rule amendment is needed to reinstate the recently
stricken language regarding dispensing and selling prefabri-
cated orthotic devices that have been adjusted or modified as
if they were custom fabricated or custom-made orthotic
devices. The proposed amendment represent[s] the board's
commitment to hold licensees to a high standard of integrity
while maintaining patients' trust in the profession.
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Statutory Authority for Adoption: RCW 18.22.005,
18.22.015, and 18.130.050.

Statute Being Implemented: Chapter 18.22 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state podiatric medical
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Susan Gragg, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-4941.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.
328. A preliminary cost-benefit analysis may be obtained by
contacting Susan Gragg, P.O. Box 47852, Olympia, WA
98504-7852, phone 360-236-4941, fax 360-236-2901, TTY
360-833-6388 or 711, email susan.gragg@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The rule amend-
ment does not impose more-than-minor costs on businesses.
The language being added to this rule making had previously
been in another section of rule originally adopted in 1999. A
recent rule change removed the language from the original
definitions section because requirements are inappropriate
for a definitions section of rule. The board is now reinserting
the language to [in] the appropriate rule section.

September 13, 2019
Renee Fullerton
Executive Director

AMENDATORY SECTION (Amending WSR 91-10-041,
filed 4/25/91, effective 5/26/91)

WAC 246-922-230 Prohibited transactions. (1) A
podiatric physician and surgeon is prohibited from adjusting
or modifying prefabricated orthotic devices and selling them
to customers as custom fabricated or custom made devices.

(2) A podiatric physician and surgeon shall not compen-
sate or give anything of value to a representative of the press,
radio, television or other communication media in anticipa-
tion of or in return for professional publicity of any individual
podiatric physician and surgeon in a news item.

WSR 19-19-058
PROPOSED RULES
DEPARTMENT OF CORRECTIONS
[Filed September 16,2019, 10:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-136.

Title of Rule and Other Identifying Information: Amend-
ments to WAC 137-28-170 Supplementary rules.

Hearing Location(s): On October 23, 2019, at 2:00 - 3:00
p.m., at the Department of Corrections, Headquarters Build-
ing, 7345 Linderson Way S.W., Tumwater, WA 98501.
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Please bring driver's license or other state identification and
check-in with security at the first floor reception desk.

Date of Intended Adoption: October 25, 2019.

Submit Written Comments to: Jennifer Williams, Senior
Contracts Attorney, Department of Corrections, Contracts
and Legal Affairs, P.O. Box 41114, Tumwater, WA 98504-
1114, email Jennifer.Williams1@doc1.wa.gov, fax 360-664-
2009, by October 23, 2019.

Assistance for Persons with Disabilities: Contact Jenni-
fer Williams, senior contracts attorney, phone 360-725-8364,
fax 360-664-2009, email Jennifer.Williams1@doc1.wa.gov,
by October 23, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Adds new lan-
guage to WAC 137-28-170(1) authorizing the superintendent
to promulgate and implement pilot programs regarding
offender prison discipline.

Adds new language to WAC 137-28-170(2) that requires
approval in writing by the assistant secretary before pilot pro-
grams are put into effect.

Reasons Supporting Proposal: Changes to the rules is
[are] needed to achieve the following general goals and spe-
cific objectives:

To authorize the superintendent to promulgate and
implement pilot programs and ensure approval in writing by
assistant secretary before pilot programs are put into effect.
To clarify current rules and bring in line with current depart-
ment policy.

Statutory Authority for Adoption: RCW 72.01.090,
72.65.100, and 72.09.130.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: (1) The superintendent may promulgate and
implement pilot programs, local supplementary rules, poli-
cies, and procedures, including the creation of new sanctions.

(2) All promulgated pilot programs, local supplementary
rules, policies, procedures, and new or supplemental sanc-
tions shall be approved in writing by the assistant secretary
before being implemented putinte-effeet.

Name of Proponent: Michelle Walker, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Michelle Walker, Tum-
water, Washington 98504, 360-725-8732.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Per RCW 34.05.328 (5)(b)(ii), rules relating only
to internal governmental operations that are not subject to
violation by a nongovernment party are exempt.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

September 13, 2019
Stephen Sinclair
Secretary

WSR 19-19-059

AMENDATORY SECTION (Amending WSR 15-20-011,
filed 9/24/15, effective 1/8/16)

WAC 137-28-170 Supplementary rules. (1) The
superintendent may promulgate and implement pilot pro-
grams, local supplementary rules, policies, and procedures,
including the creation of new sanctions.

(2) All pilot programs, local supplementary rules, poli-
cies, procedures, and new or supplemental sanctions shall be
approved in writing by the assistant secretary before being

((putinte-effeet)) implemented.

WSR 19-19-059
PROPOSED RULES
DEPARTMENT OF CORRECTIONS
[Filed September 16, 2019, 10:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-135.

Title of Rule and Other Identifying Information: Amend-
ments to WAC 137-28-300 Conduct of hearing.

Hearing Location(s): On October 23, 2019, at 2:00 - 3:00
p.m., at the Department of Corrections, Headquarters Build-
ing, 7345 Linderson Way S.W., Tumwater, WA 98501.
Please bring driver's license or other state identification and
check-in with security at the first floor reception desk.

Date of Intended Adoption: October 25, 2019.

Submit Written Comments to: Jennifer Williams, senior
contracts attorney, Department of Corrections, Contracts and
Legal Affairs, P.O. Box 41114, Tumwater, WA 98504-1114,
email Jennifer.Williams1@docl.wa.gov, fax 360-664-2009,
by October 23, 2019.

Assistance for Persons with Disabilities: Contact Jenni-
fer Williams, senior contracts attorney, phone 360-725-8364,
fax 360-664-2009, email Jennifer.Williams1@docl.wa.gov,
by October 23, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Revise language
to clarify categories of hearings which require audio record-
ing.

Reasons Supporting Proposal: Changes to the rules is
[are] needed to achieve the following general goals and spe-
cific objectives:

Revise language to clarify categories of hearings which
require audio recording. To clarify current rules and bring in
line with current department policy.

Statutory Authority for Adoption: RCW 72.01.090,
72.65.100, and 72.09.130.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Michelle Walker, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Michelle Walker, Tum-
water, Washington 98504, 360-725-8732.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Per RCW 34.05.328 (5)(b)(ii), rules relating only

Proposed
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to internal governmental operations that are not subject to
violation by a nongovernment party are exempt.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

September 13, 2019
Stephen Sinclair
Secretary

AMENDATORY SECTION (Amending WSR 15-20-011,
filed 9/24/15, effective 1/8/16)

WAC 137-28-300 Conduct of hearing. (1) The hearing
officer shall ensure that the offender's rights are protected
throughout the hearing. The hearing officer shall ensure that
the offender is capable of understanding the charge against
him/her and the nature of the proceedings, and is able to ade-
quately participate in the hearing. If there is reason to doubt
the offender's understanding or ability, the hearing officer
may order a continuance of the hearing in order to obtain
additional information.

(2) The offender shall be present at all stages of the hear-
ing, except during deliberations, examination of any physical
evidence and/or confidential information, and any inquiry the
hearing officer may make concerning the evidence/informa-
tion presented, including the source(s) of confidential infor-
mation.

(a) If new evidence/information is introduced outside the
hearing, the offender will have an opportunity to rebut the
evidence/information during the hearing.

(b) Unless excused, an offender's failure to attend a
scheduled hearing will be considered his/her waiver of the
right to be present at the hearing.

(3) An audio recording will be made of all category A, B,
and C hearings. A written record will also be made of all
hearings.

(a) The record shall include:

(i) The name and DOC number of the offender;

(1) The date, location, and time of the hearing;

(iii) The name of the hearing officer;

(iv) The alleged violation(s);

(v) The offender’s plea(s) to the alleged violation(s);

(vi) The names of witnesses;

(vil) A summary of the statements of the offender and
any witnesses, and information from any additional sources,
including confidential sources;

(viii)) A summary of any new evidence/information
introduced outside the hearing;

(ix) A description of any physical evidence;

(x) The reasons for denying any witnesses;

(xi) Any witness statements requested by the offender or
hearing officer that were not provided or were unavailable, if
applicable;

(xil) Any witness questions proposed by the offender
that the hearing officer did not ask and the reason(s) the ques-
tions were excluded (i.e., irrelevant, duplicative, or unneces-

sary);
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(xiii) The hearing officer's decision, the sanction(s)
imposed, and reasons.

(b) If the offender is found guilty, the hearing officer will
ensure all related reports, recordings, and attachments
become part of the offender's file.

(4) The hearing officer will ensure physical evidence is
handled per department policy.

(5) If an offender's behavior disrupts the hearing, he/she
may be removed and the hearing will continue on the record
in the offender's absence.

(6) If the hearing officer determines that a witness's pres-
ence is necessary, the witness may participate by telephone or
in person, at the hearing officer's discretion. If the hearing
officer determines that participation would be unduly hazard-
ous to facility safety or correctional goals, the witness will
provide a written statement.

(7) The hearing officer has the authority to question all
witnesses. The offender may submit proposed questions to be
asked of witnesses, but the hearing officer may exclude ques-
tions that are irrelevant, duplicative, or unnecessary to the
adequate presentation of the offender's case.

(8) Information from a confidential source will be intro-
duced by the testimony of the staff member who received the
information.

(a) The hearing officer shall, out of the presence of the
offender and off the record, review the confidential informa-
tion and make an independent determination regarding the
reliability of the source, the credibility of the information,
and the necessity of not revealing the source. In determining
whether the source is reliable and the information is credible,
the hearing officer should consider all relevant circumstances
including, but not limited to:

(i) Evidence from other staff members that the confiden-
tial source has previously given reliable information;

(i1) Evidence that the confidential source had no apparent
motive to fabricate information;

(iii) Evidence that the confidential source received no
benefit from providing the information;

(iv) Whether the confidential source is giving first-hand
information;

(v) Whether the confidential information is internally
consistent and is consistent with other known facts; and

(vi) The existence of corroborating evidence.

(b) The hearing officer shall also determine whether
safety concerns justify nondisclosure of the source of confi-
dential information.

(¢) The reliability and credibility determination and the
need for confidentiality must be made on the record.

WSR 19-19-062
PROPOSED RULES
DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES
[Filed September 16, 2019, 3:27 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 18-
21-127.
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Title of Rule and Other Identifying Information: Chapter
110-03 WAC, Administrative hearings; WAC 110-03-0010
Purpose and scope, 110-03-0020 Definitions, 110-03-0030
Computing time for meeting deadlines in the hearing process,
110-03-0040 The right to a hearing, 110-03-0050 Requesting
a hearing, 110-03-0060 Filing the request for a hearing, 110-
03-0080 Service of notice and documents, 110-03-0090
Proof of service, 110-03-0100 Representation, 110-03-0110
Appointment of an interpreter in the hearing process, 110-03-
0120 Interpreter qualifications, 110-03-0130 Waiver of inter-
preter services, 110-03-0140 Requirements that apply to the
use of interpreters, 110-03-0150 Requirements that apply to
decisions involving LEP parties, 110-03-0160 Notice of
hearing, 110-03-0165 Intervention, 110-03-0170 Prehearing
conferences, 110-03-0180 Purposes of prehearing confer-
ences, 110-03-0190 Prehearing conference order, 110-03-
0200 Assignment and challenge of assignment of administra-
tive law judge or review judge, 110-03-0210 Rules an ALJ or
review judge must apply when making a decision, 110-03-
0220 Challenges to validity of DCYF rules, 110-03-0230
Amendment to notice of DCYF action or a party's request for
hearing, 110-03-0240 Changes of address, 110-03-0250 Con-
tinuances, 110-03-0260 Failure to timely request a hearing,
orders of dismissal, and orders of default, 110-03-0270
Vacating an order of default or order of dismissal, 110-03-
0280 Stay of DCYF action, 110-03-0290 Stay of summary
suspension of child care license, 110-03-0300 Conduct of
hearings, 110-03-0310 Authority of administrative law
judge, 110-03-0320 Procedures at the hearing, 110-03-0330
Evidence, 110-03-0340 Introduction of evidence into the
record, 110-03-0350 Objections to evidence, 110-03-0360
Stipulations, 110-03-0370 Exhibits, 110-03-0380 Official
notice, 110-03-0390 Witnesses, 110-03-0400 Requiring wit-
nesses to testify or provide documents, 110-03-0410 Serving
a subpoena, 110-03-0420 Testimony, 110-03-0430 Burden of
proof and standard of proof, 110-03-0440 Equitable estoppel,
110-03-0450 Closing the hearing record, 110-03-0460 Tim-
ing of the ALJ's decision, 110-03-0470 Contents of the hear-
ing record, 110-03-0480 Contents of the initial order, 110-03-
0490 Finality of the initial order, 110-03-0500 Correcting
clerical errors in ALJ's orders, 110-03-0510 Review of the
initial order, 110-03-0520 Time for requesting review of the
initial order, 110-03-0530 Requesting review of the initial
order, 110-03-0540 Response and reply to petition for review
of the initial order, 110-03-0550 Board of appeals decision
process, 110-03-0560 Authority of the review judge, 110-03-
0570 Reconsideration of the final order, 110-03-0580 Ruling
on request for reconsideration, 110-03-0585 Index of signifi-
cant decisions, and 110-03-0590 Judicial review.

Hearing Location(s): On October 22, 2019, at 1:30 p.m.,
at Conference Room 3, Office Building 2, Service Level,
1115 Washington Street S.E., Olympia, WA.

Date of Intended Adoption: October 24, 2019.

Submit Written Comments to: Department of Children,
Youth, and Families (DCYF) Rules Coordinator, P.O. Box
40975, Olympia, WA 98504, email dcyf.rulescoordinator@
dcyf.wa.gov, fax 360-902-7903, https://www.dcyf.wa.gov/
practice/policy-laws-rules/rule-making/participate/online, by
October 22, 2019.
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Assistance for Persons with Disabilities: Contact DCYF
rules coordinator, phone 360-902-7956, fax 360-902-7903,
email dcyf.rulescoordinator@dcyf.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Establish proce-
dures, practices and requirements relating to the department's
informal dispute resolution process and adjudicative pro-
ceedings.

Reasons Supporting Proposal: The proposed rules clarify
for the public the procedures, practices and requirements
relating to the department's informal dispute resolution pro-
cess and adjudicative proceedings. The proposed rules also
facilitate fair and consistent treatment of parties involved in
dispute resolution and adjudicative proceedings.

Statutory Authority for Adoption: Chapters 43.216 and
34.05 RCW.

Statute Being Implemented: RCW 34.05.413 through
34.05.476.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting:
Ronda Haun, Olympia, Washington, 206-639-7417; Imple-
mentation and Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rules are not significant legislative
rules. They are procedural rules and therefore exempt from a
cost-benefit analysis. RCW 34.05.328 (5)(c)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

September 16, 2019
Brenda Villarreal
Rules Coordinator

Chapter 110-03 WAC
ADMINISTRATIVE HEARINGS

GENERAL PROVISIONS

NEW SECTION

WAC 110-03-0010 Purpose and scope. (1) Applica-
tion. This chapter contains the procedural rules that apply to
adjudicative proceedings involving the department of chil-
dren, youth, and families (DCYF).

(2) This chapter:

(a) Where appropriate, establishes rules encouraging
informal dispute resolution between DCYF and persons or
entities who disagree with the department's actions; and

(b) Regulates all hearings involving DCYF.

Proposed
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(3) The rules of this chapter are intended to implement
and supplement chapter 43.216 RCW, the Administrative
Procedure Act (APA), chapter 34.05 RCW; and the model
rules of procedure adopted by the office of administrative
hearings (OAH), chapter 10-08 WAC. If a provision of this
chapter is broader or conflicts with a more specific provision
in another applicable rule or law, the more specific rule or
law applies.

(4) This chapter and any amendments to this chapter
apply to cases pending before OAH or a review judge at the
time of adoption unless the amendment or rule specifically
states otherwise. An amendment to this chapter does not
require that issues already addressed by OAH or a review
judge be readdressed to comply with the amendment, unless
the amendment expressly says otherwise.

(5) Nothing in this chapter is intended to affect the con-
stitutional rights of any person or to limit or change addi-
tional requirements imposed by statute or other rule. Other
laws or rules determine whether a hearing right exists, includ-
ing the APA and DCYF program rules and laws.

(6) Specific DCYF hearing rules contained in other
chapters within this title will prevail over the rules in this
chapter.

(7) Effective July 1, 2019, this chapter, not chapter 388-
02 or 170-03 WAC, applies to all cases from programs
administered by DCYF in which DCYF or its predecessor
agencies issued a written notice of an appealable decision,
including written notices issued before July 1, 2019. A peti-
tion for review of an initial order filed before July 1, 2019,
will be reviewed by the body to which the petition was filed.

NEW SECTION

WAC 110-03-0020 Definitions. The following defini-
tions apply to this chapter:

"Adjudicative proceeding" means a proceeding in which
an opportunity for a hearing occurs before an administrative
law judge (ALJ) concerning an administrative appeal of a
DCYF action. Hearings and prehearing conferences are ele-
ments of adjudicative proceedings. An adjudicative proceed-
ing may take place before the office of administrative hear-
ings (OAH) and may also encompass review proceedings
before a DCYF board of appeals (BOA) review judge.

"Administrative law judge" or "ALJ" means an impartial
decision-maker who is an attorney and presides over an adju-
dicative proceeding resulting in an initial order, or resulting
in a final order if no appeal of the initial order is properly
made or if no further agency appeal is available.

"Adverse action" or "DCYF action" or "department
action" means licensing, the enforcement of a statute, the
application of an agency rule or order, the imposition of sanc-
tions, or the granting or withholding of benefits.

"Board of appeals" or "BOA" means the DCYF board of
appeals, the entity to which an initial order of an ALJ may be
appealed and considered by a review judge.

"Business days" means all days except for Saturdays,

Sundays, federal legal holidays, and state legal holidays
listed in RCW 1.16.050(1).

Proposed
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"Calendar days" means all days including Saturdays,
Sundays, federal legal holidays, and state legal holidays as
listed in RCW 1.16.050(1).

"Case" means the entire adjudicative proceeding follow-
ing the filing of a request for hearing with OAH.

"Continuance" means a change to a later date or time of
a prehearing conference, hearing, or deadline for other action.

"DCYF" or "department" means the department of chil-
dren, youth, and families.

"DCYF" or "department representative" means an
employee of the department, an assistant attorney general, or
special assistant attorney general authorized to represent
DCYF in an administrative hearing.

"Documents" means papers, letters, writings, or other
printed or written items.

"Ex parte contact" means a written or oral communica-
tion with an ALJ or review judge about something related to
the hearing when all other parties are not present, as provided
in RCW 34.05.455. Procedural questions are not considered
an ex parte contact. Examples of procedural questions
include clarifying the hearing date, time, or location or asking
for directions to the hearing location.

"File" means delivering documents to OAH or the BOA
at the location designated in this chapter or in a notice or
order received from OAH or the BOA. The date of filing is
the date documents are actually received during office hours
by OAH or the BOA.

(a) Filing may be by:

(i) Personal service (hand delivery);

(ii) First class, registered, or certified mail;

(iii) Fax transmission, if the party also mails a copy of
the document the same days;

(iv) Commercial delivery service; or

(v) Legal messenger service.

(b) A party cannot file documents by email, unless
agreed in advance by OAH or BOA.

"Final order" means an order that is the final DCYF deci-
sion. An ALJ's initial order becomes a final order if the ALJ's
initial order is not appealed to the BOA. If an ALJ's initial
order is appealed to the BOA, the review judge's order is
DCYF's final order. However, in the case of administrative
proceedings related to juvenile parole revocation, findings of
financial responsibility for reimbursement for the cost of sup-
port, treatment, and confinement of a juvenile, or subsidy
overpayments to child care providers the ALJ's decision is
the final administrative decision.

"Good cause" means a substantial reason or legal justifi-
cation for an action or for failing to appear, act, or respond to
an action required under these rules. An ALJ or review judge
may use the provisions of superior court civil rule 60 as a
guide to determine what may be considered good cause.

"Hearing" means a meeting held before OAH or a review
judge that gives an aggrieved party an opportunity to be
heard, for the purpose of deciding issues of fact or law, in a
dispute resulting from an appealable action taken against the
party by DCYF.

"Initial order" is a decision made by an ALJ that may be
reviewed by a review judge at any party's request.

"Judicial review" means a superior court's review of a
final order.
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"Limited-English-proficient person" or "LEP" means a
person with limited ability to read, write, or speak English
well enough to understand and communicate effectively.
This definition includes persons with sensory impairments.

"OAH" means the office of administrative hearings. This
is a separate agency and not part of DCYF.

"Party" means DCYF or a person or entity to whom an
appealable DCYF action is directed or who has a right under
law or rule to be involved in the hearing process.

"Prehearing conference" means a meeting scheduled and
conducted by an ALJ in preparation for a hearing.

"Program" means a DCYF organizational unit and the
services that it provides, including services provided by
DCYF staff and through contracts with providers. Organiza-
tional units include, but are not limited to, DCYF offices and
divisions.

"Reconsideration" means reexamination of a final order
on request of a party because the party believes a mistake was
made.

"Record" means the official documentation of the hear-
ing process. The record includes recordings or transcripts,
admitted exhibits, decisions, briefs, notices, orders, and other
filed documents.

"Representative" means the person selected by a party to
represent that party in an administrative hearing. A represen-
tative may be an attorney or a lay representative who is not an
attorney.

"Review" means the act of reevaluating an initial order
by examining the record and issuing the DCYF final order as
provided by RCW 34.05.464.

"Review judge" or "BOA review judge" means an attor-
ney designated by the DCYF board of appeals to act as the
reviewing officer and who is authorized to review ALJ initial
orders and to prepare and enter the final order.

"Rule" means a state agency regulation found in the
Washington Administrative Code (WAC).

"Sensory impaired" means a person who is hard of hear-
ing, deaf, partially sighted or blind, or physically unable to
speak.

"Serve" or "service" means a procedure by which notice
of legal action is given to a party.

(a) Unless otherwise stated in law or rule, a party may
serve another party by one of the following methods:

(i) Personal service (hand delivery);

(ii) First class, registered, or certified mail;

(iii) Fax, if the party also mails a copy of the document
the same day;

(iv) Commercial delivery service;

(v) Legal messenger service; or

(vi) By any other method authorized by chapter 10-08
WAC.

(b) Service for each method, respectively, is complete
when:

(i) Personal service is made;

(i1) Mail is properly stamped, addressed, and deposited
in the United States mail;

(iii) Fax produces proof of transmission;

(iv) A parcel is delivered to a commercial delivery ser-
vice with charges prepaid; or
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(v) A parcel is delivered to a legal messenger service
with charges prepaid.

(c) A party cannot serve documents by email, unless
agreed in advance by the receiving party.

(d) Notice and orders served by mail by OAH or BOA
are served on the date of mailing.

"Stay" means an order temporarily halting the effective
date of a DCYF action.

NEW SECTION

WAC 110-03-0030 Computing time for meeting
deadlines in the hearing process. (1) When counting days to
determine when the time allowed or prescribed for an action
under these rules or to meet a hearing deadline:

(a) Do not include the day of the action, notice, or order.
For example, if an initial order is mailed on Tuesday and a
party has twenty-one days from the date of mailing to request
a review, count Wednesday as the first day.

(b) Count the last day of the period, unless the last day is
a Saturday, Sunday, or federal or state legal holiday, in which
case the deadline is the next business day.

(2) For periods of seven days or less, count only business
days.

(3) For periods over seven days, count every day, includ-
ing Saturdays, Sundays, and federal and state legal holidays.

(4) The deadline ends at 5:00 p.m. Pacific Time on the
last day.

(5) If a request is not received within the required time
frames, an individual loses the right to a hearing or to appeal
an action by DCYF.

INITIATING AN ACTION

NEW SECTION

WAC 110-03-0040 The right to a hearing. (1) A per-
son or entity has a right to a hearing to appeal an action by
DCYF only if a law or DCYF rule expressly gives that right
and a hearing is requested in a timely manner. There is no
good cause exception to the requirement to timely request a
hearing.

(2) Some DCYF programs may require a party to com-
plete an agency review process before requesting a hearing.
The notice of DCYF action that DCYF sends a party will
include information about this requirement.

(3) A party has a specific, limited time to request a hear-
ing. The deadline for the request is set by statute or depart-
ment rule. In cases where the department sends a notice of
DCYF action, information about how, where, and when to
request a hearing will be provided in the notice.

(4) A challenge to an appealable DCYF action is heard in
an administrative hearing by an ALJ employed by OAH. Not
all DCYF actions may be challenged through the hearing pro-
cess.

(5) If a party properly requests a hearing that is autho-
rized under subsection (1) of this section, OAH will schedule
a hearing and serve written notice of it on the parties.

(6) If DCYF or the ALJ questions a party's right to a
hearing, the ALJ decides whether the party has that right.
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NEW SECTION

WAC 110-03-0050 Requesting a hearing. (1) A
request for a hearing for DCYF actions must be made as pro-
vided in the notice sent by DCYF. The request for hearing
can be made by the party requesting the hearing or by the
party's representative.

(2) The hearing request must include:

(a) The requesting party's name, address, and telephone
number;

(b) A brief explanation of why the requesting party dis-
agrees with the DCYF action;

(c) Any assistance needed by the requesting party, such
as an interpreter or accommodation for a disability; and

(d) A copy of the notice from DCYF stating the appeal-
able action.

NEW SECTION

WAC 110-03-0060 Filing the request for hearing. (1)
A party requesting a hearing to appeal a DCYF action must
file the request with OAH by one of the methods described in
the definition of "file" in WAC 110-03-0020. Documents
must be filed in a manner that shows proof of receipt.

(2) The request must be filed using the OAH address
information provided in the notice of DCYF action, or by fax
at 360-664-8721.

(3) OAH is open from 8:00 a.m. to 5:00 p.m. Monday
through Friday, except state legal holidays.

(4) OAH can be contacted by phone at 360-407-2700 or
(toll free) 800-583-8271.

NEW SECTION

WAC 110-03-0080 Service of notice and documents.
(1) Whenever service is required under this chapter, it must
be made as described in the definition of "serve" or "service"
in WAC 110-03-0020.

(2) Service on DCYF should be made at the address pro-
vided in the notice of DCYF action.

(3) Documents must be served in a manner that shows
proof of service, as provided in WAC 110-03-0090.

(4) A party must serve all parties, and a party's represen-
tative if the party is represented, at the same time the party
files a document with OAH or BOA, or when otherwise
required by law.

NEW SECTION

WAC 110-03-0090 Proof of service. A party may
prove that an opposing party was served with documents by
providing any of the following:

(1) A sworn statement by the person who served the doc-
ument;

(2) The certified mail receipt signed by the recipient;

(3) An affidavit or certificate of mailing;

(4) A signed receipt from the person who accepted the
commercial delivery service or legal messenger service pack-
age;

(5) Proof of fax transmission; or

(6) Acknowledgment by the party being served.
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NEW SECTION

WAC 110-03-0100 Representation. (1) The party
requesting the hearing may represent themselves or may have
another person act as a representative.

(a) A representative may be either an attorney or a lay
representative including, but not limited to, a friend, relative,
community advocate, or paralegal.

(b) Current DCYF employees may not represent a party
other than DCYF. Unless DCYF gives permission, no former
DCYF employee may be a representative for a party other
than DCYF, if that employee was actively involved in the
party's case while working for DCYF, or if that employee
was actively involved in the party's case while working for
the department of early learning (DEL) or the department of
social and health services (DSHS) on or before June 30,
2018.

(2) The representative must provide OAH and the other
parties with the representative's name, address, and telephone
number as soon as practically possible once the decision for
representation is made. If the representative is an attorney,
the attorney must file a written notice of appearance in the
case. If the party's representative is not an attorney, the party
must also provide a written statement to DCYF authorizing
the release of the party's information to the representative.

(3) After notice of representation has been properly pro-
vided, a represented party will be considered served by ser-
vice on the representative.

(4) A party must notify OAH and DCYF if a representa-
tive is no longer representing the party. Withdrawal of an
attorney representative is accomplished by the attorney filing
a notice of withdrawal with OAH. Withdrawal of a lay repre-
sentative is accomplished by the party providing written
notice to OAH, or by oral notice on the record, that the former
lay representative is no longer representing the party.

(5) If the party chooses to be represented or advised by
an attorney or lay representative, DCYF will not pay for that
attorney's or lay representative's services, as provided under
RCW 34.05.428.

(6) A request for representation as an Americans with
Disabilities Act (ADA) accommodation may be made to
OAH under WAC 10-24-010.

NEW SECTION

WAC 110-03-0110 Appointment of an interpreter in
the hearing process. (1) If a party or witness has LEP, OAH
will provide an interpreter during the hearing at no cost to the
party or witness.

(2) If OAH is notified that a party is a LEP person, all
notices concerning hearings must:

(a) Be written in the party's primary language; or

(b) Include a statement, in the primary language,
explaining the importance of the notice and informing the
party how to get help in understanding the notice and
responding to it.

NEW SECTION

WAC 110-03-0120 Interpreter qualifications. (1)
OAH must provide a qualified interpreter pursuant to chap-
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ters 2.42 and 2.43 RCW to assist any LEP party or witness in
a hearing.

(2) OAH may hire or contract with persons to interpret at
hearings.

(3) Neither relatives of any party nor DCYF employees
may be used as interpreters.

(4) The ALJ must make a determination at the beginning
of the hearing if an interpreter can accurately interpret all
communication to and from the person requesting the service.
This determination will be based on:

(a) The stated needs of the person with LEP;

(b) The interpreter's education, certifications, and experi-
ence in interpreting for contested cases or adjudicative pro-
ceedings;

(c) The interpreter's understanding of the basic vocabu-
lary and procedures involved in the proceeding; and

(d) The interpreter's impartiality.

(5) The parties and their representatives may question
the interpreter's qualifications and ability to be impartial.

(6) If, at any time before or during the hearing, the ALJ
finds that the interpreter does not provide accurate and effec-
tive communication, OAH must provide another interpreter.

NEW SECTION

WAC 110-03-0130 Waiver of interpreter services. (1)
A party who is eligible for appointment of a qualified inter-
preter under chapter 2.42 or 2.43 RCW may waive interpreter
services.

(2) A request for waiver must be made in writing or
through a qualified interpreter on the record. The counsel, if
any, of a sensory impaired person must consent.

(3) The ALJ must make a determination that the waiver
has been knowingly, voluntarily, and intelligently made.

(4) A waiver of interpreter services may be withdrawn at
any time before or during the proceedings.

(5) A waiver of interpreter services at the hearing consti-
tutes a waiver of a right to challenge any aspect of the hearing
based on a lack of understanding resulting from an inability
to understand or a lack of proficiency in the English lan-

guage.

NEW SECTION

WAC 110-03-0140 Requirements that apply to the
use of interpreters. (1) Interpreters must:

(a) Use the interpretive mode that the parties, the LEP
person, the interpreter, and the ALJ consider the most accu-
rate and effective;

(b) Interpret statements made by the parties, witnesses,
and the ALJ;

(c) Not disclose information about the hearing without
the written consent of the parties unless required by law; and

(d) Not comment on the hearing or give legal advice.

(2) The ALJ must allow enough time for all interpreta-
tions to be made and understood.

(3) The ALJ may record a video of a hearing and use it as
the official transcript for hearings involving a sensory
impaired person.
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NEW SECTION

WAC 110-03-0150 Requirements that apply to deci-
sions involving LEP parties. (1) When an interpreter is used
at a hearing, the ALJ must explain on the record that deci-
sions are written in English and that OAH will provide an
interpreter for a sight translation of the decision at no cost to
the party needing interpreter services.

(2) OAH must provide the party needing interpreter ser-
vices information about how to obtain those services. Infor-
mation about how to access interpreter services must be
attached to or included in the decision or order. The individ-
ual who provides the interpreter services does not need to be
the same individual who provided the interpreter services at
the hearing.

(3) OAH or the review judge must provide a copy of a
decision or order to an interpreter for use in sight translation.

NEW SECTION

WAC 110-03-0160 Notice of hearing. (1) When a hear-
ing is requested, OAH serves the parties and their representa-
tives, including all persons who have filed written petitions to
intervene, with a written notice of the hearing date. The
notice must be served not fewer than seven business days
before the hearing date.

(2) The notice of hearing will include:

(a) The names, mailing addresses, and telephone num-
bers of all parties to whom notice is being given and, if
known, the names and addresses of their representatives;

(b) The date of the hearing request;

(c) The official file or other reference number and the
name of the proceeding;

(d) If DCYF intends to appear, the mailing address and
telephone number of the office designated to represent
DCYF;

(e) The name, mailing address, and telephone number of
the ALJ who will preside, if known;

(f) The date, time, place, and nature of the hearing;

(g) The legal authority and jurisdiction for the hearing,
including a reference to the particular sections of the statutes
and rules involved; and

(h) A short and plain statement of the matters asserted by
the agency.

(3) OAH will also include information with the notice of
hearing stating:

(a) If a party fails to attend or participate, either person-
ally or through a representative, in a prehearing conference or
a hearing, the party may lose the right to a hearing and an
order of default or an order dismissing the case may be
entered against the party;

(b) If an LEP party or witness needs an interpreter under
WAC 110-03-0110 and 110-03-0120, OAH will provide a
qualified interpreter at no cost to the party or witness. The
notice will include information on how to request interpreter
services;

(c) Whether the hearing will be held by telephone or in
person and how to request a change in the way it will be held;

(d) How to inform OAH of any special accommodation
needs for a party or witness; and
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(e) How to contact OAH if a party or witness has a safety
concern.

(4) The ALJ and the parties may agree to shorten the
amount of notice required by any rule.

(5) Any party may request that the hearing be resched-
uled if OAH does not provide the amount of notice required
by these rules.

PREHEARING PROCEDURES AND MISCELLA-
NEOUS PROVISIONS

NEW SECTION

WAC 110-03-0165 Intervention. (1) An ALJ or other
presiding officer may grant a petition for intervention pursu-
ant to RCW 34.05.443.

(2) A request to intervene will be handled as a prehearing
motion. The ALJ may allow intervention if:

(a) The intervenor is not a party to the matter but has a
substantial interest in the outcome of the matter and the inter-
est of the intervenor is not adequately represented by a party;
or

(b) Other good cause exists.

(3) If intervention is granted, the intervenor, though not
a party, must comply with this chapter as a party to the pro-
ceeding would, unless otherwise limited in the order granting
intervention.

NEW SECTION

WAC 110-03-0170 Prehearing conferences. (1) One
or more prehearing conferences may be required and con-
ducted by an ALJ before a hearing. A prehearing conference
may be set on the initiative of the ALJ or upon request of a
party.

(2) OAH will send notice of the time and date of a pre-
hearing conference to all parties and their representatives at
least seven business days before the date of the prehearing
conference except when:

(a) An ALJ converts a scheduled hearing into a prehear-
ing conference; or

(b) The only purpose of the prehearing conference is to
consider whether there is good cause to grant a continuance
under WAC 110-03-0250.

(3) The ALJ must reschedule the hearing if necessary to
comply with the prehearing notice requirement.

(4) An ALJ may conduct the prehearing conference in
person, by telephone conference call, by electronic means, or
in any other manner acceptable to the parties.

(5) Attendance by the parties and their representatives at
all scheduled prehearing conferences is mandatory. A party
may lose the right to participate during the hearing if that
party or that party's representative does not attend the pre-
hearing conferences. A party's appeal may be dismissed if a
party or that party's representative did not attend the prehear-
ing conferences.

(6) Additional prehearing conferences may be requested
by the parties or set by the ALJ to address procedural or other
issues specific to the case.
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NEW SECTION

WAC 110-03-0180 Purposes of prehearing confer-
ences. (1) The purposes of the prehearing conferences are to
clarify issues, set deadlines for the parties to exchange infor-
mation regarding witnesses and evidence, and set the time for
the hearing.

(2) During a prehearing conference, the parties and the
ALJ may:

(a) Simplify or clarify the issues to be decided during the
hearing;

(b) Agree to the date, time, and place of the hearing;

(c) Identify any accommodation or safety issues;

(d) Agree to continue the hearing;

(e) Allow the parties to make changes in their own docu-
ments including, but not limited to, the DCYF notice of an
appealable action or the appealing party's hearing request;

(f) Agree to facts and documents to be entered during the
hearing;

(g) Set a deadline for each party to file and serve a docu-
ment containing the names and phone numbers of witnesses
and copies of all documents and other exhibits that will be
presented at the hearing;

(h) Schedule additional prehearing conferences;

(1) Resolve the dispute;

(j) Consider granting a stay if authorized by law or
DCYF rule;

(k) Consider a motion for summary judgment or other
motion;

(1) Determine any other procedural issues that may be
raised by the parties; or

(m) Schedule child witness hearings.

(3)(a) If the parties resolve the dispute informally before
the prehearing conference, DCYF must provide a written
description of the agreed resolution to the persons involved,
and the ALJ may consider the agreement before or at the pre-
hearing conference.

(b) If all the issues are resolved, the parties may settle the
matter by:

(i) Withdrawal by the appellant of the request for hearing
to appeal DCYF action;

(i1) Withdrawal by the agency of the action that is the
subject of the proceeding; or

(iii) Written stipulation (agreement) signed by each party
and each party's representative, or the stipulation must be
recited on the record at the hearing. If the ALJ accepts the
stipulation, the ALJ will enter an order consistent with its
terms. The entry of the order based on the stipulation will
result in dismissal of the appeal consistent with the terms of
the stipulated agreement.

NEW SECTION

WAC 110-03-0190 Prehearing conference order. (1)
After the prehearing conference ends, the ALJ will serve a
prehearing conference order describing:

(a) The decisions made or actions taken during the con-
ference;

(b) Any changes to DCYF's or any other party's initial
documents; and

(c) Any agreements reached.
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(2) A party may object to the prehearing conference
order by notifying the ALJ in writing within ten calendar
days after the order is served. The ALJ must issue a ruling on
the objection.

(3) If no objection is made to the prehearing conference
order, the order will determine how the hearing will be con-
ducted, including whether it will be in person or held by tele-
phone conference or other means, unless the ALJ changes the
order for good cause by subsequent order.

(4) Prehearing conference orders are not appealable.

NEW SECTION

WAC 110-03-0200 Assignment and challenge of
assignment of administrative law judge or review judge.
(1) OAH assigns an ALJ at least five business days before the
hearing. A party or a party's representative may learn which
ALJ is assigned to the hearing by calling or writing to the
OAH field office listed on the notice of hearing.

(2) A party may request a different ALJ under RCW
34.12.050 and 34.05.425.

(a) Under RCW 34.12.050, a party requesting a different
ALJ must file a written motion of prejudice at least three
business days before the hearing or at least three business
days before any earlier stage of the proceeding at which the
ALIJ may issue a discretionary ruling;

(1) The motion of prejudice must include an affidavit
stating the reasons that the party believes the assigned ALJ
cannot fairly decide the case or other discretionary issue;

(i1) The party must file the request with the chief ALJ at
the OAH headquarters and serve a copy of the request at the
same time on all other parties and their representatives.

(iii) The first request for a different ALJ under RCW
34.12.050 will be automatically granted. Any subsequent
request may be granted or denied in the discretion of the chief
ALJ or the chief ALJ's designee.

(b) Under RCW 34.05.425, a party may also request that
an ALJ or review judge be disqualified for bias, prejudice,
conflict of interest, or any other good cause. A petition for
disqualification is a written explanation requesting assign-
ment of a different ALJ or review judge. The party or the
party's representative must file a petition by taking the fol-
lowing steps:

(1) File a written petition and an affidavit supporting the
party's reasons for believing the assigned ALJ or review
judge cannot hear the case fairly;

(i) A party must promptly file the petition after receipt
of notice indicating that the individual will preside or, if later,
promptly upon discovery of facts establishing grounds for
disqualification;

(iii) File the petition and supporting affidavit with OAH
or BOA and serve a copy on all other parties and their repre-
sentatives at the same time;

(iv) The ALJ or review judge whose disqualification is
requested will decide whether to grant or deny the petition
and must state the facts and reasons for the decision.

NEW SECTION

WAC 110-03-0210 Rules an ALJ or review judge
must apply when making a decision. (1) The ALJ or review
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judge must first apply the DCYF rules adopted in the Wash-
ington Administrative Code.

(2) If no DCYF rule applies, the ALJ or review judge
must decide the issues according to the best legal authority
and reasoning available, including federal and Washington
state constitutions, statutes, rules, and appellate court deci-
sions.

(3) When applying DCYF program rules regarding the
substantive rights and responsibilities of the parties, the ALJ
or review judge must apply the DCYF program rules in effect
on the date the DCYF issued a written notice of a DCYF
action, unless otherwise required by other rule or law. If
DCYF amends its notice of action, the ALJ or review judge
must apply the rules in effect on the date the amendment was
made, unless otherwise required by other rule or law.

(4) When applying procedural rules, the ALJ or review
judge must apply the rules that are in effect on the date the
procedure is followed.

(5) The ALJ or review judge must apply the rules in this
chapter beginning on the date each rule is effective.

NEW SECTION

WAC 110-03-0220 Challenges to validity of DCYF
rules. (1) Neither an ALJ nor a review judge may decide that
a DCYF rule is invalid or unenforceable. Only a superior or
appellate court may decide this issue.

(2) If the validity of a DCYF rule is raised during the
hearing, the ALJ or review judge may allow argument for
later court review.

NEW SECTION

WAC 110-03-0230 Amendment to notice of DCYF
action or a party's request for hearing. (1) The ALJ must
allow DCYF to amend (change) the notice of DCYF action
before or during the hearing to match the evidence and facts.

(2) If DCYF amends its notice, it must do so in writing
and serve a copy on OAH and the other parties and their rep-
resentatives at the same time.

(3) The ALJ may allow an appealing party or the party's
representative to amend a hearing request before or during
the hearing to conform with an amended notice of DCYF
action.

(4) If either DCYF or a party makes an amendment, the
ALJ must offer to continue or postpone the hearing to give
the parties more time to prepare or present evidence or argu-
ment if there is a significant change from DCYF's earlier
notice of action or from the party's request for hearing.

(5) If the ALJ grants a continuance, OAH must serve a
new hearing notice on all parties and their representatives at
least seven business days before the new hearing date.

NEW SECTION

WAC 110-03-0240 Changes of address. (1) The par-
ties and their representatives must contact DCYF and OAH
as soon as possible to update any changed name, mailing
address, or telephone contact information.

(2) Unless informed of a different mailing address by a
party or representative before documents are mailed by OAH
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or DCYF to the address on record, proper notice will be pre-
sumed to have been given.

NEW SECTION

WAC 110-03-0250 Continuances. (1) Any party or
party's representative may request a continuance either orally
or in writing and must notify all other parties of the request at
the same time the request is made.

(2) Before contacting the ALJ to request a continuance, a
party and the party's representative are encouraged to contact
the other parties to determine if they will agree to a continu-
ance.

(3) The party or representative requesting a continuance
must inform the ALJ whether the other parties and their rep-
resentatives agree to the continuance.

(a) If the parties agree to a continuance, the ALJ may
grant the request.

(b) If the parties do not agree to a continuance, the ALJ
will set a hearing to decide whether there is good cause to
grant the request for continuance.

(4) If a continuance is granted, OAH will serve written
notice of the new hearing date and time.

NEW SECTION

WAC 110-03-0260 Failure to timely request a hear-
ing, orders of dismissal, and orders of default. (1) A party's
failure to request a hearing on a DCYF action within the time
limit required by statute or rule results in the action becoming
final and the loss of any right to a hearing. A final order
resulting from a party's failure to timely request a hearing
may not be vacated. There is no good cause exception for
failing to timely request a hearing.

(2) An order of dismissal served on the parties and their
representatives by an ALJ to end an adjudicative proceeding
may be based on withdrawal of the hearing request by the
appealing party, the appealing party's failure to appear or
refusal to meaningfully participate in the proceedings, a
request for dismissal based on a written agreement between
the parties, or a request for dismissal made by DCYF.

(a) If a hearing is dismissed because the appealing party
withdrew the request, did not appear, or refused to meaning-
fully participate, the DCYF action becomes the final agency
action.

(b) If the hearing is dismissed pursuant to a written
agreement between the parties, the parties must comply with
the agreement.

(3)(a) If an appealing party fails to attend or refuses to
meaningfully participate in a scheduled prehearing confer-
ence or hearing, an order of default may be entered.

(b) The order of default will include notice that the party
against whom the default order was entered may file a written
motion requesting that the order be vacated and the hearing
reinstated.

(¢) An order of default becomes a final order dismissing
the appealing party's request for a hearing if the appealing
party does not file a motion to vacate the default order within
twenty-one calendar days of the date the order was served on
the parties as provided under WAC 110-03-0270.
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(d) After an order of default becomes a final order, the
DCYF action will remain in effect and will be the final
agency action.

NEW SECTION

WAC 110-03-0270 Vacating an order of default or
order of dismissal. (1) A party may ask the ALJ to vacate
(set aside) an order of default or dismissal that is not due to a
party's failure to timely request a hearing to appeal a DCYF
action, as provided in WAC 110-03-0260(1).

(2) An agreed order of dismissal may be vacated only
upon proof that a party has violated a condition of the agreed
order of dismissal.

(3) A request to vacate an order of default or dismissal
based on a party's failure to attend or refusal to meaningfully
participate in a prehearing conference or hearing must be
filed with OAH within twenty-one calendar days after the
date the order of default or dismissal was served. The order
becomes a final order if no request is received by that date.

(a) A request to vacate an order of default or dismissal
must specify why the party believes there is good cause for
the order to be vacated.

(b) OAH will schedule a hearing on the request to vacate
the order.

(c) At the hearing, the ALJ will receive brief statements
and argument from the parties on whether there is good cause
for an order of default or dismissal to be vacated.

(d) The ALJ will vacate an order of dismissal or order of
default and will reinstate the hearing if the party requesting
reinstatement shows good cause for the order to be vacated.

(e) The ALJ will deny a motion to vacate if the ALJ
determines that good cause was not shown.

(f) Any motion to vacate an order of dismissal or default
that is filed more than twenty-one days after the order of dis-
missal or default was served on the parties and their represen-
tatives will be denied.

NEW SECTION

WAC 110-03-0280 Stay of DCYF action. Unless spe-
cific program rules or law provide otherwise, the appealing
party may request that an ALJ or review judge stay (stop) a
DCYF action until there is a decision entered by the ALJ or
review judge. Stay of summary suspension of child care
license actions are governed by WAC 110-03-0290.

NEW SECTION

WAC 110-03-0290 Stay of summary suspension of
child care license. (1) The department may immediately and
summarily suspend a child care license when:

(a) It finds that conditions in the licensed facility consti-
tute an imminent danger to a child or children in care; or

(b) The public health, safety, or welfare requires emer-
gency action.

(2) Pursuant to WAC 110-03-0040, 110-03-0050, and
110-03-0280 a licensee may request a hearing to challenge
the decision to summarily suspend a license. A licensee who
contests a summary suspension of a license may obtain a stay
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of the effective date of the suspension only as set forth in this
section.

(3) It is the licensee's burden to establish that the stay is
in the public interest and is made for good cause.

(4) The licensee's request for a stay of the summary sus-
pension must be made by filing a motion for stay of summary
suspension. The motion for stay of summary suspension may
be filed at any time until there is a decision entered by the
ALJ on the merits of the suspension. The motion for stay, and
documents and pleadings described in subsection (5) of this
section, must be filed with the office of administrative hear-
ings and served on the attorney general's office by noon on
the seventh day before the stay hearing. Reply affidavits or
declarations must be served on the licensee and licensee's
attorney or representative, by noon on the day prior to the
hearing.

(5) The motion for stay must be accompanied by a state-
ment of grounds justifying the stay and a description of evi-
dence setting forth the factual basis upon which the request is
based. The decision to grant or deny the request for a stay
must be based on:

(a) Legal authority; and

(b) Affidavits or declarations signed under penalty of
perjury.

(6) The ALJ will not allow the presentation of oral testi-
mony at a stay hearing except under the following circum-
stances:

(a) The party seeking the opportunity to offer oral testi-
mony must file a motion for permission to offer oral testi-
mony. The decision to grant or deny the motion to offer oral
testimony must be based on affidavits filed in support of or
opposition to that motion.

(b) Oral testimony will only be permitted if substantial
evidence has been presented establishing that the failure to
allow oral testimony will deny the moving party the opportu-
nity for a fair stay hearing.

(7) Upon receipt of a motion for a stay, the ALJ must
schedule a hearing on the motion, to occur no sooner than
seven business days from the date the request is received by
OAH.

(8) The ALJ must not grant the motion for stay unless the
ALJ makes specific findings that the stay is in the public
interest and is made for good cause. In finding good cause,
the ALJ must determine:

(a) The licensee is likely to prevail in the hearing on the
merits of the licensing action;

(b) The licensee will suffer irreparable injury, more than
economic hardship alone, if the stay is not granted; and

(c) The threat to the public health, safety, or welfare
inherent in the licensee's operation of a child care facility is
not sufficiently serious to justify the suspension of the
license.

(9) Unless otherwise stipulated by the parties, the ALJ,
after granting or denying a motion for stay, will expedite the
hearing and decision on the merits.

(10) The decision on the motion for stay is subject to
review by the BOA at the request of either DCYF or the
licensee. The request for review must be filed no later than
seven business days after the decision is served on the parties
by OAH.
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(11) The review judge must promptly determine a
request for review. The review judge's decision on the request
for review of the ALIJ's decision on a motion for stay is not
subject to judicial review.

HEARING PROCEDURES

NEW SECTION

WAC 110-03-0300 Conduct of hearings. (1) Hearings
may be held in person or by telephone conference or other
electronic means.

(2) Parties and their witnesses may appear in person or
by telephone conference as determined by the ALJ. An ALJ
may require parties or their witnesses to appear in person if
the ALJ determines there is a compelling reason and the com-
pelling reason is stated in a hearing notice or prehearing
order.

(3) The parties have the right to see all documents, hear
all testimony, and question all witnesses.

(4) When a hearing is held by telephone or other elec-
tronic means, all documentary evidence must be filed and
served on the parties and their representatives in advance of
the hearing.

(5) All hearings must be recorded.

NEW SECTION

WAC 110-03-0310 Authority of the administrative
law judge. (1) The ALJ must hear and decide the issues de
novo (anew) based on what is presented during the hearing.
The ALJ's authority is limited to determining whether the
action taken by the department was justified based on the evi-
dence presented during the hearing. The ALJ does not have
authority to substitute or impose an alternative sanction, rem-
edy, or action.

(2) As needed, the ALJ may:

(a) Administer oaths and affirmations;

(b) Determine the order for presenting evidence;

(c) Issue subpoenas and protective orders as provided in
the Administrative Procedure Act;

(d) Rule on objections, motions, and other procedural
matters;

(e) Rule on motions for summary judgment;

(f) Rule on offers of proof and admit relevant evidence;

(g) Close parts of a hearing to public observation or
order the exclusion of witnesses upon a showing of good
cause, pursuant to RCW 34.05.449(5);

(h) Question witnesses called by the parties in an impar-
tial manner to develop any facts deemed necessary to fairly
and adequately decide the matter;

(1) Request additional exhibits or testimony following a
finding that the additional evidence is necessary to complete
the record, provided all parties are given a full opportunity
for cross-examination, rebuttal, or both;

(j) Take official notice of facts pursuant to RCW 34.05.
452(5);

(k) Regulate the course of the hearing and take any
appropriate action necessary to maintain order during the
hearing;
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(1) Permit or require oral argument or briefs and deter-
mine the time limits for submission thereof;

(m) Issue an order of default pursuant to RCW 34.05.
440;

(n) Hold prehearing conferences;

(o) Allow a party to waive rights given by chapter 34.05
RCW or these rules unless another law prevents it;

(p) Decide whether a party has a right to a hearing;

(q) Permit and regulate the taking of discovery;

(r) Consider granting a stay if authorized by law or
DCYF rule; and

(s) Take any other action necessary and authorized by
any applicable statute or rule.

(3) The ALJ may, upon the ALJ's motion or the motion
of any party, order that multiple administrative proceedings
be consolidated for the hearing if they involve common
issues or parties.

(4) The ALJ may waive any of the department's proce-
dural rules, other than a rule relating to jurisdiction, for any
party not represented by legal counsel or a lay representative
upon specific findings that the waiver:

(a) Is necessary to avoid manifest injustice to the unrep-
resented party; and

(b) Would not prejudice any other party.

(5) The ALJ must make findings of fact based on the pre-
ponderance of the evidence standard, unless otherwise
required by law or rule.

(6) The ALJ's authority is limited to those powers
granted by statute or rule. The ALJ has no inherent or com-
mon law powers.

NEW SECTION

WAC 110-03-0320 Procedures at the hearing. (1) At
the hearing, the ALJ:

(a) Explains the rights of the parties;

(b) Marks and admits or rejects exhibits;

(c) Sustains or overrules objections made by the parties,
as provided by law;

(d) Ensures that a record is made;

(e) Explains that a decision is mailed after the hearing;
and

(f) Notifies the parties of appeal rights.

(2) The parties may:

(a) Make opening statements to explain the issues;

(b) Offer evidence to prove their positions, including
oral or written statements of witnesses;

(c) Question the witnesses presented by the other parties;
and

(d) Give closing arguments about what the evidence
shows and what laws apply.

(3) The record is closed at the end of the hearing if the
ALJ does not allow more time to offer evidence.

NEW SECTION

WAC 110-03-0330 Evidence. (1) Evidence includes
documents, objects, and testimony offered during the hearing
to help prove a party's position.

(2) Evidence may include all or parts of original docu-
ments or copies of the originals.
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(3) If a witness cannot appear at the hearing, a statement
signed by the witness under oath or affirmation may be
offered as evidence; however, an ALJ may give more weight
to testimony that provides opportunity for cross-examination
by the other parties.

(4) An ALJ's decision will be based only on admitted
evidence.

NEW SECTION

WAC 110-03-0340 Introduction of evidence into the
record. (1) The ALJ may set a deadline before the hearing for
the parties to provide proposed exhibits and names of wit-
nesses to the ALJ and to all other parties. If the parties miss
the deadline, the ALJ may refuse to admit the evidence unless
the parties show:

(a) They have good cause for missing the deadline; or
(b) The other parties agree to waive the deadline.

(2) The ALJ may admit and consider hearsay evidence.
Hearsay is a statement made outside of the hearing used to
prove the truth of what is in the statement. Hearsay evidence
is admissible if in the judgment of the ALJ it is the kind of
evidence on which reasonably prudent persons are accus-
tomed to rely in the conduct of their affairs.

(3) The ALJ may reject evidence, if it:
(a) Is not relevant;
(b) Repeats evidence already admitted;

(c) Is from a privileged communication protected by law;
or

(d) Is otherwise legally improper.

(4) Evidence regarding character or reputation is admis-
sible if the notice of DCYF action alleges the party against
whom the action is taken lacks the character to provide for
the needs of any child in care or to have unsupervised access
to any child in care. In all other proceedings, evidence regard-
ing character or reputation is admissible as provided by law.
In cases where such evidence is admissible, the ALJ must
exercise reasonable control over the number of character wit-
nesses to avoid duplication of testimony and evidence and
needless consumption of time.

NEW SECTION

WAC 110-03-0350 Objections to evidence. (1)
Although a party may offer any documents and testimony at
the hearing to support the party's position, other parties may
object to the evidence and may question the witnesses. For
example, a party may object to the authenticity or admissibil-
ity of any exhibit or offer argument about how much weight
the ALJ should give the exhibit.

(2) The ALJ determines whether to admit the evidence
and what weight (importance) to give it.

(3) If the ALJ does not admit the evidence, the party may
make an offer of proof to show why the ALJ should admit it.
The offer of proof preserves the issue for appeal. To make an
offer of proof, a party presents evidence and argument on the
record to show why the ALJ should consider the evidence.
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NEW SECTION

WAC 110-03-0360 Stipulations. (1) A stipulation is an
agreement among two or more parties that certain facts or
evidence are correct or authentic.

(2) If an ALJ accepts a stipulation, the ALJ must enter
the stipulation into the record.

(3) A stipulation may be made before or during the hear-
ing.

(4) Any party bound by a stipulation may be permitted to
withdraw it, in whole or in part, at any time prior to closure of
the hearing, by showing that the stipulation was made inad-
vertently or under a bona fide mistake of fact and that its
withdrawal will not unjustly prejudice the rights of other par-
ties to the proceeding.

NEW SECTION

WAC 110-03-0370 Exhibits. (1) Exhibits are docu-
ments or other objects that a party wants the ALJ to consider
as evidence. If the ALJ admits an exhibit into evidence, it will
be considered by the ALJ in reaching a decision in the case.

(2) The ALJ may require the parties to mark and number
their proposed exhibits before the hearing and to provide cop-
ies to the other parties as far ahead of the hearing as possible.

(3) The ALJ admits exhibits into the record by marking,
listing, identifying, and admitting the proposed exhibits.

(4) The ALJ may also exclude proposed exhibits from
the record.

NEW SECTION

WAC 110-03-0380 Official notice. (1) Official notice
is evidence that includes facts or standards that are generally
recognized and accepted by judges, government agencies, or
national associations, such as a calendar, building code, or
standard of practice.

(2) An ALJ may consider and admit evidence by taking
official notice.

(3) If a party requests official notice, or if the ALJ
intends to take official notice, the ALJ may ask the party to
provide a copy of the document that contains the information.

(4) The ALJ must give the parties time to object to offi-
cial notice evidence.

NEW SECTION

WAC 110-03-0390 Witnesses. (1) A witness is any per-
son who makes statements or gives testimony that becomes
evidence in a hearing.

(2) Witnesses may include:

(a) A party: The appealing party or a DCYF representa-
tive; and

(b) Anyone a party or the ALJ asks to be a witness. This
can include a person who has knowledge of relevant facts or
an expert witness who is qualified by knowledge, experience,
and education to give opinions or evidence in a specialized
area.

(3) Unless DCYF gives permission, no current or former
DCYF employee may be an expert witness against DCYF if
that employee was actively involved in the case while work-
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ing for DCYTF, or if that employee was actively involved in
the case while working for the department of early learning
(DEL) or the department of social and health services
(DSHS) on or before June 30, 2018.

(4) The ALJ decides who may testify as a witness.

NEW SECTION

WAC 110-03-0400 Requiring witnesses to testify or
provide documents. (1) A party may require witnesses to
testify or provide documents by issuing a subpoena. A sub-
poena is an order to appear at a certain time and place to give
testimony or to provide books, documents, or other items.

(2) ALJs, DCYF, and attorneys for the parties may pre-
pare subpoenas.

(3) If a party is not represented by an attorney, the party
may ask the ALJ to prepare a subpoena on that party's behalf:

(a) The ALJ may schedule a hearing to decide whether to
issue a subpoena;

(b) There is no cost to the requesting party to have an
ALJ prepare a subpoena, but the requesting party must pay
for:

(1) Serving the subpoena;

(i1) Enforcing compliance with a subpoena; and

(iii) Witness fees required according to RCW 34.05.446
().

(4) A party may request that an ALJ quash (set aside) or
change the subpoena at any time before the deadline given in
the subpoena.

(5) An ALJ may set aside or change a subpoena if it is
unreasonable.

NEW SECTION

WAC 110-03-0410 Serving a subpoena. (1) Any per-
son who is at least eighteen years old and not a party to the
hearing may serve a subpoena.

(2) Service of a subpoena is complete when the server:

(a) Gives the witness a copy of the subpoena; or

(b) Leaves a copy at the residence of the witness with a
person at least eighteen years old.

(3) To prove that a subpoena was served on a witness,
the person serving the subpoena must sign, under penalty of
perjury, a written, dated statement that includes the follow-
ing:

(a) The first and last name and age of the person served
with the subpoena;

(b) The date and time the subpoena was served;

(c) The street address or location where the subpoena
was served; and

(d) The name, age, and address of the person who served
the subpoena.

(4) A DCYF employee may serve a subpoena consistent
with this section, as long as the employee is not the agency
representative or a prospective witness in the case.

NEW SECTION

WAC 110-03-0420 Testimony. (1) All testimony of
witnesses, including parties, must be made under oath or
affirmation.
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(2) Direct examination. All witnesses may be asked
questions by the party who calls the witness to testify. Each
witness:

(a) May testify in person, or by telephone if approved by
the ALJ,

(b) May request an interpreter from OAH at no cost to
the parties;

(c) May be subpoenaed and ordered to appear according
to WAC 110-03-0400.

(3) Cross-examination. The parties have the right to
cross-examine (question) each witness called by any other
party.

(4) If a party has a representative, only the representa-
tive, not the party, may question the witness.

(5) The ALJ may also question witnesses.

(6) Witnesses may refuse to answer questions. However,
if a witness refuses to answer a question, the ALJ may reject
all of the related testimony of that witness or make a negative
inference from the refusal to answer the question.

NEW SECTION

WAC 110-03-0430 Burden of proof and standard of
proof. (1) The party who has the burden of proof is the party
who has the responsibility to provide evidence to persuade
the ALJ that a position is correct under the standard of proof
required.

(2) Standard of proof refers to the amount of evidence
needed to prove a party's position. Unless a rule or the law
states otherwise, the standard of proof in a hearing is a pre-
ponderance of the evidence. This standard means that it is
more likely than not that something happened or exists.

(3) The ALJ decides if a party has met the burden and
standard of proof.

NEW SECTION

WAC 110-03-0440 Equitable estoppel. (1) Equitable
estoppel is a legal doctrine defined in case law that may only
be used as a defense to prevent DCYF from collecting an
overpayment.

(2) Equitable estoppel contains five elements, all of
which must be proved by clear and convincing evidence:

(a) DCYF made a statement or took action or failed to
take an action, which is inconsistent with its later claim or
position regarding an overpayment;

(b) The appealing party reasonably relied on DCYF's
original statement, action or failure to act;

(¢c) The appealing party will be injured if DCYF is
allowed to contradict the original statement, action or failure
to act;

(d) Equitable estoppel is needed to prevent a manifest
injustice; and

(e) The exercise of government functions is not
impaired.

(3) If the ALJ concludes that all of the elements of equi-
table estoppel described in subsection (2) of this section have
been proved by clear and convincing evidence, DCYF is
estopped or prevented from enforcing its claim for repayment
of the overpayment.
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NEW SECTION

WAC 110-03-0450 Closing the hearing record. (1)
The hearing record is closed:

(a) At the end of the hearing if the ALJ does not allow
more time to offer evidence or argument; or

(b) After the deadline set by the ALJ for offering evi-
dence or argument has passed.

(2) Once the hearing record is closed, no more evidence
may be taken without a determination by the ALJ of good
cause.

NEW SECTION

WAC 110-03-0460 Timing of the ALJ's decision. (1)
Except as provided in subsection (2) of this section, after the
record is closed, the ALJ must write an initial order and serve
the initial order in writing within ninety calendar days, unless
this period is waived or extended for good cause shown.

(2) The ALJ must issue an oral decision immediately fol-
lowing a parole revocation hearing and issue a final order
within forty-eight hours of the hearing.

(3) The initial or final order may be served on a party by
electronic distribution, with a party's agreement.

NEW SECTION

WAC 110-03-0470 Contents of the hearing record.
(1) The administrative law judge must produce a complete
official record of the proceedings.

(2) The official record must include, if applicable:

(a) Notice of all proceedings;

(b) Any prehearing orders;

(c) Any motions, pleadings, briefs, petitions, requests,
and intermediate rulings;

(d) Evidence received or considered;

(e) A statement of matters officially noticed;

(f) Offers of proof, objections, and any resulting rulings;

(g) Proposed findings, requested orders, and exceptions;

(h) A complete audio recording of the entire hearing,
together with any transcript of the hearing;

(i) All final orders, initial orders, and orders on reconsid-
eration;

(j) Matters placed on the record after an ex parte commu-
nication; and

(k) Staff memoranda or data submitted to the presiding
officer, not inconsistent with RCW 34.05.455.

(3) OAH must send the official record of the proceedings
to DCYF or its designee. The record must be complete when
it is sent.

NEW SECTION

WAC 110-03-0480 Contents of the initial order. The
ALIJ's initial order must:

(1) Be correctly captioned, identifying DCYF, the name
of the proceeding, and the docket number;

(2) List the names of all parties and representatives who
participated in the proceeding;



Washington State Register, Issue 19-19

(3) Contain numbered findings of fact based on the evi-
dence in the record or officially noticed in the proceeding that
the ALJ relied on in coming to a decision;

(4) Identify and explain findings based substantially on
credibility of evidence or on demeanor of witnesses;

(5) Contain numbered conclusions of law and the rea-
sons and basis for them, including citations of statutes and
rules relied upon;

(6) Contain an order disposing of all contested issues,
stating the result and remedy ordered;

(7) Contain a statement describing available procedures
and time limits for requesting changes to the initial order or
review by the BOA;

(8) State when the decision becomes final; and

(9) Include any other information required by law or
DCYF program rules.

NEW SECTION

WAC 110-03-0490 Finality of the initial order. (1)
Except as provided in subsection (3) of this section, the ALJ
issues an initial order that becomes a final order:

(a) Twenty-one days after the date the initial order is
mailed to the parties, when none of the parties has timely
requested a review; or

(b) When a request for review is dismissed.

(2) The review judge issues the final order when a party
timely requests a review of an initial order.

(3) The ALJ will issue a final order in administrative
proceedings concerning juvenile parole revocation, findings
of financial responsibility for reimbursement for the cost of
support, treatment, and confinement of a juvenile, and sub-
sidy overpayments to child care providers.

NEW SECTION

WAC 110-03-0500 Correcting clerical errors in
ALJ's orders. (1) A clerical error is a mistake that does not
change the result or intent of the order. Some examples of
clerical errors are missing or incorrect words, numbers, or
dates.

(2) If a party disagrees with an ALJ's initial or final order
because of a clerical error, the party may ask for a corrected
order from the ALJ by making the request in writing and fil-
ing it with the OAH office that held the hearing. A copy of the
request must be served on the other parties and their represen-
tatives at the same time.

(3) A request to correct a clerical error must be made
within ten calendar days of the date the order was served on
the parties by OAH.

(4) When asking for a corrected order, a party must
clearly identify the clerical error.

(5) When a party requests a corrected order, the ALJ
must either:

(a) Serve a corrected order on all parties within three
business days of receipt of the party's request for correction;
or

(b) Deny the request within three business days of
receiving it.

(6) If a party does not file a petition to request review of
an initial order, regardless of whether a clerical error is cor-
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rected or the request for correction is denied, the initial order
becomes final twenty-one calendar days after the original ini-
tial order was served.

(7) Requesting correction of an initial order does not
change the time requirements for filing a written petition for
review of the initial order under WAC 110-03-0520.

POSTHEARING PROCESS

NEW SECTION

WAC 110-03-0510 Review of the initial order. (1)
Any party who disagrees with or wants a change in an initial
order, other than correcting a clerical error, may seek review
of the initial order with the BOA as provided in WAC 110-
03-0520 through 110-03-0560.

(2) If more than one party requests review, each request
must meet the deadlines described in WAC 110-03-0520.

(3) The review judge will consider a written request for
review, any response or reply, the initial order, and the record
before deciding if the initial order should be affirmed,
reversed, or remanded for further proceedings. In reviewing
the findings of fact in the record, the review judge will give
due regard to the ALJ's opportunity to observe witnesses.
Oral argument may be allowed, if the review judge deter-
mines that it is necessary.

(4) Review judges may not review final orders entered
by an ALJ.

NEW SECTION

WAC 110-03-0520 Time for requesting review of the
initial order. (1) A written petition for review must be filed
so the BOA receives it on or before the twenty-first calendar
day after the initial order was served on the requesting party.
A party may submit the review request by facsimile transmis-
sion (fax), but only if the party also mails a copy of the
request on the same day.

(2) A review judge may extend the deadline for request-
ing review of an initial order if a party:

(a) Asks for more time orally or in writing before the
deadline expires; and

(b) Shows good cause for requesting more time.

(3) The BOA may accept a review request after the
twenty-one calendar day deadline only if:

(a) The BOA receives the review request on or before the
thirtieth calendar day after the twenty-one-day deadline;

(b) The party shows good cause for failing to file the
request for review or failing to make a request for more time
to file the request for review before the expiration of the
twenty-one-day deadline; and

(c) The party shows good cause for requesting more time
beyond the twenty-one-day deadline.

NEW SECTION

WAC 110-03-0530 Requesting review of the initial
order. (1) A party must file the review request (petition for
review) in writing and it must:

(a) Clearly identify the parts of the initial order with
which the party disagrees; and
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(b) Clearly present arguments and refer to evidence in
the record supporting the party's position.

(2) The petition for review must be filed with the BOA
and the party requesting review must serve copies on the
other parties and their representatives and OAH at the same
time the petition is filed.

(3) The petition for review must be filed with the BOA at
the address stated in the instructions for obtaining review sent
with the initial order or using the following contact informa-
tion appropriate to the method of filing used:

Mailing address:

DCYF Board of Appeals
P.O. Box 40982

Olympia, WA 98504-0982

Physical address:

DCYF Board of Appeals

1115 Washington Street Southeast
Olympia, WA 98501

Fax: 360-902-7951

This information is current as of the effective date of
these rules; however, parties should file documents using the
address or fax information received with the initial order if it
is different from the information provided here.

(4) The DCYF board of appeals can be contacted by
phone at: 360-902-0278.

NEW SECTION

WAC 110-03-0540 Response and reply to petition for
review of the initial order. (1) Any party may respond to a
petition for review.

(2) If a party responds, the response must be filed on or
before the seventh business day after the date a copy of the
petition for review was served on the parties.

(3) The responding party must serve a copy of the
response on all other parties and their representatives at the
same time the response is filed.

(4) If a response is filed, a nonresponding party may
reply to the response.

(5) If a party replies, the reply must be filed on or before
the seventh business day after the date a copy of the response
was served on the parties.

(6) The replying party must serve a copy of the reply on
all other parties and their representatives at the same time the
reply is filed.

(7) If a party needs more time to respond or reply, the
party must contact the BOA by the deadline in subsection (2)
or (5) of this section and show good cause for an extension of
time.

NEW SECTION

WAC 110-03-0550 Board of appeals decision pro-
cess. (1) After the deadlines required in WAC 110-03-0540,
the record on review is closed unless, upon the motion of a
party, a review judge finds good cause to keep it open or to
reopen the record.

(2) A review judge is assigned by the BOA to review the
initial order after the record is closed. The review judge only
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considers evidence considered by the ALJ, unless the review
judge has reopened the record pursuant to subsection (1) of
this section.

(3) The review judge will decide the appeal without oral
argument, unless the review judge determines that oral argu-
ment is necessary for resolution of the appeal.

(4) The review judge enters a final order that affirms,
changes, dismisses, or reverses the initial order, or remands
(returns) the case to the administrative law judge for further
specified action.

NEW SECTION

WAC 110-03-0560 Authority of the review judge. (1)
The review judge reviews initial orders and enters final
orders. The review judge has the same decision-making
authority as the ALJ. The review judge considers the entire
record and decides the case de novo (anew). In reviewing the
findings of fact, the review judge must give due regard to the
ALJ's opportunity to observe witnesses.

(2) A review judge may remand (return) cases to OAH
for further action and may authorize temporary relief if
appropriate.

(3) A review judge's authority is limited to those powers
granted by statute or rule. The review judge has no inherent
or common law powers.

(4) The review judge's order is the DCYF final order in
the case, and the review judge serves the final order on each
party and the agency. If the review judge's final order upholds
the department's action, the appealing party must comply
with the final order unless the appealing party obtains a stay
of the effectiveness of the final order from the superior court
after filing a petition for judicial review in accordance with
WAC 110-03-0590.

NEW SECTION

WAC 110-03-0570 Reconsideration of the final
order. (1) Reconsideration is asking a judge to reexamine a
final order because the party believes a mistake concerning a
matter of law or fact was made.

(2) To request reconsideration of a final order, a party
must file a petition for reconsideration with the office of
OAH or the BOA that issued the final order. The petition for
reconsideration must be filed within ten calendar days of the
date the final order was served. The party requesting recon-
sideration must serve copies on all other parties and their rep-
resentatives at the same time the petition is filed.

(3) Filing a petition for reconsideration does not stay the
effectiveness of a final order.

(4) The petition for reconsideration must identify the
parts of the final order with which the party disagrees and
must identify the evidence in the hearing record that supports
the party's position.

(5) Any nonrequesting party may, but is not required to
respond to a request for reconsideration.

(6) If a nonrequesting party responds, the response must
be filed so the ALJ or review judge receives it on or before
the seventh business day after the date a copy of the petition
for reconsideration was served on the parties.
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(7) A responding party must serve a copy of the response
on all other parties and their representatives at the same time
the response is filed.

(8) If a response is filed, a nonresponding party may
reply to the response.

(9) If a party replies, the reply must be filed so the office
that issued the final order receives it on or before the seventh
business day after the date a copy of the response was served
on the parties.

(10) The replying party must serve a copy of the reply on
all other parties and their representatives at the same time the
reply is filed.

(11) If a party needs more time to respond or reply, the
party must contact the office that issued the final order by the
deadline in subsection (6) or (9) of this section and show
good cause for an extension of time.

(12) If a party asks for reconsideration of the final order,
the reconsideration process must be completed before
requesting judicial review. However, a request for reconsid-
eration of a final order is not required prior to requesting judi-
cial review.

NEW SECTION

WAC 110-03-0580 Ruling on request for reconsider-
ation. (1) An ALJ or review judge must dispose of a recon-
sideration request within twenty calendar days from the date
a petition for reconsideration is filed, unless the ALJ or
review judge serves notice that additional time is required or
an extension of time to file a response or reply is granted.

(2) The same ALJ or review judge who entered the deci-
sion will dispose of the petition for reconsideration, unless
that judge is unavailable.

(3) The ALJ or review judge must prepare and serve on
all parties a written order:

(a) Granting the petition and dissolving or modifying the
final order;

(b) Granting the petition and setting the matter for fur-
ther hearing; or

(¢) Denying the petition.

(4) If, within twenty calendar days of receipt of the
reconsideration request, the ALJ or review judge does not
dispose of the petition or serve the parties written notice set-
ting a date by which the ALJ or review judge will act on the
petition, the request is deemed denied.

(5) The ALJ or review judge decision on reconsideration
is final on the date the written decision is served or the date
the request is deemed denied as provided in subsection (4) of
this section.

(6) An order denying reconsideration or a notice specify-
ing the date by which there will be action on the petition is
not subject to judicial review.

NEW SECTION

WAC 110-03-0585 Index of significant decisions. (1)
The department's index of significant decisions, prepared
under RCW 42.56.070(5), contains BOA orders that include
an analysis or decision of substantial importance to the
department in carrying out its duties.
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(2) A final order may be relied upon, used or cited as
precedent by a party if the final order has been indexed in the
department's index of significant decisions.

(3) The department selects the orders to be included in its
"index of significant decisions" based on recommendations
from staff and the public. Generally, a decision or order is
considered "significant" only if it provides a legal analysis or
interpretation not found in existing case law, or applies set-
tled law to unusual facts. The index of significant decisions
will include orders meeting the criteria in subsection (1) of
this section, as well as this section, issued by the department.

(4) The index will, at a minimum, contain the case or
document number; type of document; name of parties, if
applicable, unless such names are exempt from public disclo-
sure; brief description of subject and program; and pertinent
legal citation.

(5) Any person may nominate a final adjudicative order,
other adjudicative order or declaratory order to be evaluated
for indexing by submitting the request, reason why the person
believes an order should be indexed, and a copy of the nomi-
nated order to the Board of Appeals, P.O. Box 40983, Olym-
pia, WA 98504. The department will make a final decision as
to whether to index the nominated order, and that decision is
not appealable.

(6) The department will periodically update and review
the index to verify that the indexed documents continue to
meet the criteria in subsections (1) and (3) of this section. The
department may, at any time, delete a document from an
index. Under RCW 42.56.070(6), a public record may not be
cited in a proceeding if it has not been indexed.

(7) The index is a public record and is available for pub-
lic inspection at https://dcyf.wa.gov/board-of-appeals. The
index of significant adjudicative orders is located at the
Board of Appeals, 1115 Washington St. S.E., Olympia, WA
98501.

NEW SECTION

WAC 110-03-0590 Judicial review. (1) Judicial review
is the process of appealing a final agency order to a superior
court.

(2) Any party, except DCYF, may appeal a final order by
filing a written petition for judicial review in superior court
pursuant to RCW 34.05.514 that meets the requirements of
RCW 34.05.546. The petition must be properly filed and
served, as required by RCW 34.05.542, within thirty calendar
days of the date the review judge serves the final order in the
case. However, as provided by RCW 34.05.470, if a petition
for reconsideration has been properly filed, the thirty day
period does not commence until the agency disposes of the
petition for reconsideration. Copies of the petition must be
served on DCYF, the office of the attorney general, and all
other parties at the same time the petition is filed.

(3) To serve DCYF, a copy of the petition must be deliv-
ered to the secretary of DCYF or to the DCYF BOA. The
petition must be hand delivered or mailed with proof of
receipt.

(a) The physical location of the secretary is:

DCYF Office of the Secretary
1500 Jefferson Street Southeast

Proposed
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Olympia, WA 98501
The mailing address of the secretary is:

DCYF Office of the Secretary
P.O. Box 40975
Olympia, WA 98504-0975

(b) The physical location and mailing address for the
DCYF BOA are as stated in WAC 110-03-0530.

(4) Service on the office of the attorney general and other
parties of a copy of the petition for judicial review may be
made at the following locations:

(a) The office of the attorney general may be served per-
sonally or by delivery at:

Office of the Attorney General
7141 Cleanwater Drive S.W.
Tumwater, WA 98501

The mailing address of the office of the attorney general
is:
Office of the Attorney General

P.O. Box 40124
Olympia, WA 98504-0124

(b) Each party must be served at each party's address of
record.

(5) A party may file a petition for judicial review only
after it has exhausted administrative remedies, as provided
under RCW 34.05.534.

(6) Filing a petition for judicial review of a final order
does not stay the effectiveness of the final order.
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PROPOSED RULES
OLYMPIC REGION
CLEAN AIR AGENCY
[Filed September 16, 2019, 3:39 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or
34.05.330(1).

Title of Rule and Other Identifying Information: Olym-
pic Region Clean Air Agency (ORCAA) regulations: Rule
1.11 Federal Regulation Reference Date and Appendix A -
Adopted Federal Regulations and Standards.

Hearing Location(s): On November 13, 2019, at 10:00
a.m., at the Olympic Region Clean Air Agency, 2940 Limited
Lane N.W., Olympia, WA 98502.

Date of Intended Adoption: November 13, 2019.

Submit Written Comments to: Mark Goodin, 2940 Lim-
ited Lane N.W., email mark.goodin@orcaa.org, fax 360-491-
6308, by November 12, 2019.

Assistance for Persons with Disabilities: Contact Dan
Nelson, phone 360-539-7610 ext. 111, fax 360-491-6308,
email dan.nelson@orcaa.org, by November 6, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: ORCAA proposes
to update the effective date of the federal regulations that
were previously adopted by the agency. Currently, where

Proposed
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federal rules are referenced in agency regulations, the effec-
tive date of the federal regulations is July 1, 2018. The
agency intends to update the effective date annually. This
proposal would change the reference date to July 1, 2019.
There are two proposed changes to Appendix A. The first
change removes the dates from the descriptions and the sec-
ond is a change to the sources affected by ORCAA adoption;
specifically, gasoline dispensing stations included in 40
C.F.R. Part 63 Subpart CCCCCC. This change to the appen-
dix aligns it with the existing ORCAA Rule 8.17.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: Chapter 70.94 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: ORCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Mark Goodin, 2940 Limited Lane N.W., Olympia, 360-539-
7610; Implementation and Enforcement: Francea L. McNair,
2940 Limited Lane N.W., Olympia, 360-539-7610.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to local air agen-
cies per RCW 70.94.141.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule.

Is exempt under RCW 19.85.011.

Explanation of exemptions: Chapter 19.85 RCW applies
to "rules adopted by state agencies." RCW 70.94.141(1)
states: "An air pollution control authority shall not be deemed
to be a state agency." ORCAA is an air pollution control
authority.

September 16, 2019
Francea L. McNair
Executive Director

AMENDATORY SECTION

APPENDIX A - ADOPTED FEDERAL REGULATIONS AND STAN-
DARDS
40 CFR Part 60 - Standards of Performance for New Sta-

tionary Sources ((adeopted-byreference-effectiveJuly15
2047))

Subpart A
Subpart D

General Provisions

Fossil-Fuel-Fired Steam Generators
for which Construction is Commenced
after August 17, 1971
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Subpart Da Electric Utility Steam Generating Subpart Na Secondary Emissions from Basic Oxy-
Units for which Construction is Com- gen Process Steel-making Facilities for
menced after September 18, 1978 which Construction is Commenced

Subpart Db Industrial-Commercial-Institutional after January 20, 1983
Steam Generating Units Subpart O Sewage Treatment Plants

Subpart Dc Small Industrial-Commercial-Institu- Subpart P Primary Copper Smelters
tional Steam Generating Units Subpart Q Primary Zinc Smelters

Subpart E Incinerators Subpart R Primary Lead Smelters

Subpart Ea Municipal Waste Combustors for Subpart T Phosphate Fertilizer Industry: Wet Pro-
which Construction is Commenced cess Phosphoric Acid Plants
after December 20, 1989 and on or Subpart U Phosphate Fertilizer Industry: Super-
before September 20, 1994 . .

— phosphoric Acid Plants

Subpart Eb Large Municipal Waste Combustors Subpart V Phosphate Fertilizer Industry: Diam-

Subpart Ec Hospital/Medical/Infectious Waste monium Phosphate Plants
Incinerators Subpart W Phosphate Fertilizer Industry: Triple

Subpart F Portland Cement Plants Superphosphate Plants

Subpart G Nitric Acid Plants Subpart X Phosphate Fertilizer Industry: Granu-

Subpart Ga Nitric Aci((¢))d Plants for which Con- lar Triple Superphosphate Storage
struction, Reconstruction, or Modifica- Facilities
tion Commenced after October 14, Subpart Y Coal Preparation Plants
2011 - - Subpart Z Ferroalloy Production Facilities

Subpart H Sulfurl'c Acid Plants — Subpart AA Steel Plants: Electric Arc Furnaces

Subpart I Hot Mix Asphalt Facilities Constructed after October 21, 1974

Subpart J Petroleum Refineries and on or before August 17, 1983

Subpart Ja Petroleum Refineries for which Con- Subpart AAa Steel Plants: Electric Arc Furnaces and
struction, Reconstruction, or Modifica- Argon-Oxygen Decarburization Ves-
tion Commenced After May 14, 2007 sels Constructed after August 7, 1983

Subpart K Storage Vessels for Petroleum Liquids Subpart CC Glass Manufacturing Plants
fpr which anstrqction, Reconstruc- Subpart DD Grain Elevators
tion, or Modification Com.menced Subpart EE Surface Coating of Metal Furniture
after June 11, 1973 and prior to May
19, 1978 Subpart GG Stationary Gas Turbines

Subpart Ka Storage Vessels for Petroleum Liquids Subpart HH Lime Manufacturing Plants
for which Construction, Reconstruc- Subpart KK Lead-Acid Battery Manufacturing
tion, or Modification Commenced Plants
after May 18, 1978 and prior to July Subpart LL Metallic Mineral Processing Plants
23, 1984 Subpart MM Automobile and Light Duty Truck Sur-

Subpart Kb YOC Liquid Sto.rag.e Vessels (includ- face Coating Operations
e Pet'roleum qum.d Storage Vesscls) Subpart NN Phosphate Rock Plants
for which Construction, Reconstruc-
tion, or Modification Commenced Subpart PP Ammonium Sulfate Manufacture
after July 23, 1984 Subpart QQ Graphic Arts Industry: Publication

Subpart L Secondary Lead Smelters Rotogravure Printing

Subpart M Secondary Brass and Bronze Produc- Subpart RR Pressure Sensitive Tape and Label Sur-
tion Plants face Coating Standards

Subpart N Primary Emissions from Basic Oxygen Subpart SS Indus.trial Surface Coating: Large
Process Furnaces for which Construc- Appliances
tion is Commenced after June 11, 1973 Subpart TT Metal Coil Surface Coating

Subpart UU Asphalt Processing and Asphalt Roof

[37]

Manufacture
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Subpart VV Equipment Leaks of VOC in Synthetic Subpart UUU Calciners and Dryers in Mineral Indus-
Organic Chemical Manufacturing tries
Industry Subpart VVV Polymeric Coating of Supporting Sub-
Subpart VVa Equipment Leaks of VOC in Synthetic strates Facilities
Organic Chemical Manufacturing Subpart WWW | Municipal Solid Waste Landfills
Industry for.WhICh Cons.truct%on, Subpart AAAA Small Municipal Waste Combustion
Reconstruction, or Modification Com- . . L.
menced After November 7. 2006 Units for which Construction is Com-
= menced after August 30, 1999 or for
Subpart WW Beverage Can Surface Coating Indus- which Modification or Reconstruction
try is Commenced after June 6, 2001
Subpart XX Bulk Gasoline Terminals Subpart CCCC | Commercial and Industrial Solid
Subpart AAA New Residential Wood Heaters - Title Waste Incineration Units for which
V sources only Construction is Commenced after
Subpart BBB Rubber Tire Manufacturing Industry Novejmbep 30, 1999 or for “_’hich
Subpart DDD VOC Emissions from Polymer Manu- Modification or Reconstruction is
. Commenced on or after June 1, 2001
facturing Industry
Subpart FFF Flexible Vinyl and Urethane Coating Subpart EEEE Stapdards of Pe?form'flnce fo.r Other
and Printin Solid Waste Incineration Units for
g Which Construction is Commenced
Subpart GGG Equipment Leaks of VOC in Petro- After December 9, 2004, or for Which
leum Refineries Modification or Reconstruction is
Subpart GGGa Equipment Leaks of VOC in Petro- Commenced on or After June 16, 2006
leum Refineries for which Construc- Subpart IIIT Standards of Performance for Station-
tion, Reconstruction, or Modification ary Compression Ignition Internal
Commenced After January 4, 1983, Combustion Engines - Title V sources
And On Or Before November 7, 2006 only.
Subpart HHH Synthetic Fiber Production Facilities Subpart JJJJ Standards of Performance for Station-
Subpart II1 VOC Emissions from Synthetic ary Spark Ignition Internal Combus-
Organic Chemical Manufacturing tion Engines - Title V sources only.
Industry Air Oxidation Unit Processes Subpart KKKK | Standards of Performance for Station-
Subpart JJJ Petroleum Dry Cleaners ary Combustion Turbines
Subpart KKK Equipment Leaks of VOC from Subpart LLLL Standards of Performance for New
Onshore Natural Gas Processing Plants Sewage Sludge Incineration Units
Subpart LLL Onshore Natural Gas Processing: Subpart OO0O0O Standards of Performance for Crude
SO2Emissions Oil and Natural Gas Production, Trans-
Subpart NNN VOC Emissions from Synthetic mission and Distribution
Organic Chemical Manufacturing Subpart QQQQ Standards of Performance for New
Industry Distillation Operations Residential Hydronic Heaters and
Subpart 000 Nonmetallic Mineral Processing Plants Forced-Air Furnaces - Title V sources
Subpart PPP Wool Fiberglass Insulation Manufac- only.
turing Plants Subpart TTTT Standards of P.erf.ormance for Qreen—
Subpart QQQ VOC Emissions from Petroleum h0u§e Gas E missions for Electric Gen-
erating Units
Refinery Wastewater Systems -
Subpart RRR VOCs from Synthetic Organic Chemi- 40 CFR Part 60 Append?x A
cal Manufacturing Industry Reactor 40 CFR Part 60 | Appendix B
Processes 40 CFR Part 60 Appendix C
Subpart SSS Magnetic Tape Coating Facilities 40 CFR Part 60 Appendix D
Subpart TTT Industrial Surface Coating: Surface 40 CFR Part 60 | Appendix F
Coating of Plastic Parts for Business 40 CFR Part 60 | Appendix I
Machines
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40 CFR Part 61 - National Emission Standards for Haz-
ardous Air Pollutants ((adepted-byreference-effective July 15

2047-))

Subpart A General Provisions

Subpart C Beryllium

Subpart D Beryllium Rocket Motor Firing

Subpart E Mercury

Subpart F Vinyl Chloride

Subpart J Equipment Leaks of Benzene

Subpart L Benzene from Coke By-Product
Recovery Plants

Subpart M Asbestos

Subpart N Inorganic Arsenic from Glass Manu-
facturing Plants

Subpart O Inorganic Arsenic from Primary Cop-
per Smelters

Subpart P Inorganic Arsenic emissions from
Arsenic Trioxide and Metallic Arsenic
Production Facilities

Subpart V Equipment Leaks (Fugitive Sources)

Subpart Y Benzene from Benzene Storage Ves-
sels

Subpart BB Benzene from Benzene Transfer Oper-
ations

Subpart FF Benzene Waste Operations

40 CFR Part 61 Appendix A

40 CFR Part 61 Appendix B

40 CFR Part 61 Appendix C

40 CFR Part 61 Appendix D

40 CFR Part 61 Appendix E

40 CFR Part 63 - National Emission Standards for Haz-
ardous Air Pollutants for Source Categories ((adopted-by-ref-

erence—effective July ,26147))

Subpart A

General Provisions

Subpart B

Requirements for Control Technology
Determinations for Major Sources in
Accordance with Clean Air Act Sec-
tions, Sections 112(g) and 112(j)

Subpart C

List of Hazardous Air Pollutants, Peti-
tion Process, Lesser Quantity Designa-
tions, Source Category List

Subpart D

Regulations Governing Compliance
Extensions for Early Reductions of
Hazardous Air Pollutants

Subpart F

National Emission Standards for
Organic Hazardous Air Pollutants
from the Synthetic Organic Chemical

Manufacturing Industry
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Subpart G

National Emission Standards for
Organic Hazardous Air Pollutants
from the Synthetic Organic Chemical
Manufacturing Industry Process Vents,
Storage Vessels, Transfer Operations,
and Wastewater

Subpart H

National Emission Standards for
Organic Hazardous Air Pollutants for
Equipment Leaks

Subpart I

National Emission Standards for
Organic Hazardous Air Pollutants for
Certain Processes Subject to the Nego-
tiated Regulation for Equipment Leaks

Subpart J

National Emission Standards for Haz-
ardous Air Pollutants for Polyvinyl
Chloride and Copolymers Production

Subpart L

National Emission Standards for Coke
Oven Batteries

Subpart M

National Perchloroethylene Air Emis-
sion Standards for Dry Cleaning Facil-
ities - Title V sources only.

Subpart N

National Emission Standards for Chro-
mium Emissions from Hard and Deco-
rative Chromium Electroplating and
Chromium Anodizing Tanks

Subpart O

Ethylene Oxide Emissions Standards
for Sterilization Facilities

Subpart Q

National Emission Standards for Haz-
ardous Air Pollutants for Industrial
Process Cooling Towers

Subpart R

National Emission Standards for Gaso-
line Distribution Facilities (Bulk Gaso-
line Terminals and Pipeline Breakout
Stations)

Subpart S

National Emission Standards for Haz-
ardous Air Pollutants from the Pulp
and Paper Industry

Subpart T

National Emission Standards for Halo-
genated Solvent Cleaning

Subpart U

National Emission Standards for Haz-
ardous Air Pollutant Emissions: Group
I Polymers and Resins

Subpart W

National Emission Standards for Haz-
ardous Air Pollutants for Epoxy Resins
Production and Non-Nylon Polyam-
ides Production

Subpart X

National Emission Standards for Haz-
ardous Air Pollutants from Secondary
Lead Smelting

Proposed
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Equipment Leaks - Control Level 1

Proposed
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Subpart Y National Emission Standards for Subpart UU National Emission Standards for
Marine Tank Vessel Loading Opera- Equipment Leaks - Control Level 2
tions Standards

Subpart AA National Emission Standards for Haz- Subpart VV National Emission Standards for Oil-
ardous Air Pollutants from Phosphoric Water Separators and Organic-Water
Acid Manufacturing Plants Separators

Subpart BB National Emission Standards for Haz- Subpart WW National Emission Standards for Stor-
ardous Air Pollutants from Phosphate age Vessels (Tanks) - Control Level 2
Fertilizers Production Plants Subpart XX National Emission Standards for Eth-

Subpart CC National Emission Standards for Haz- ylene Manufacturing Process Units:
ardous Air Pollutants from Petroleum Heat Exchange Systems and Waste
Refineries Operations

Subpart DD National Emission Standards for Haz- Subpart YY National Emission Standards for Haz-
ardous Air Pollutants from Off-Site ardous Air Pollutants for Source Cate-
Waste and Recovery Operations gories: Generic Maximum Achievable

Subpart EE National Emission Standards for Mag- Control Technology Standards
netic Tape Manufacturing Operations Subpart CCC National Emission Standards for Haz-

Subpart GG National Emission Standards for Aero- a'rdous Air Pollutants f‘_)? Steel Pick-
space Manufacturing and Rework ling—HCI Process Facilities and
Facilities Hydrochloric Acid Regeneration

Subpart HH National Emission Standards for Haz- Plants
ardous Air Pollutants from Oil and Subpart DDD National Emission Standards for Haz-
Natural Gas Production Facilities ardous Air Pollutants for Mineral Wool

Subpart 11 National Emission Standards for Ship- Production
building and Ship Repair (Surface Subpart EEE National Emission Standard for Haz-
Coating) ardous Air Pollutants from Hazardous

Subpart JJ National Emission Standards for Wood Was.te Comlest.ors
Furniture Manufacturing Operations Subpart GGG National Emission Standards Pharma-

Subpart KK National Emission Standard for the ceut.lcals Pro.du.ctlon
Printing and Publishing Industry Subpart HHH National Emission Standards for Haz-

Subpart MM National Emission Standard for Haz- ardous iAlr.Pollutants from Nat}lm.l Gas
ardous Air Pollutants for Chemical Transmission and Storage Facilities
Recovery Combustion Sources at Subpart III National Emission Standards for Haz-
Kraft, Soda, Sulfite, and Stand-Alone ardous Air Pollutants for Flexible
Semichemical Pulp Mills Polyurethane Foam Production

Subpart 0O National Emission Standards for Subpart JJJ National Emission Standard for Haz-
Tanks - Level 1 ardous Air Pollutant Emissions: Group

Subpart PP National Emission Standards for Con- IV Polymers and Resins
tainers Subpart LLL National Emission Standards for Haz-

Subpart QQ National Emission Standards for Sur- ardous Air Pollutants from the Port-
face Impoundments land Cement Manufacturing Industry

Subpart RR National Emission Standards for Indi- Subpart MMM National Emmsmn Standards 'fo'r Haz-
vidual Drain Svstems ardous Air Pollutants for Pesticide

- - y Active Ingredient Production

Subpart 55 National Emission Standards for . Subpart NNN National Emission Standards for Haz-

Closed Vent Systems, Control Devices, . .
. . ardous Air Pollutants for Wool Fiber-
Recovery Devices and Routing to a lass Manufacturin
Fuel Gas System or a Process = - — A
Subpart TT National Emission Standards for Subpart OO0 National Emission Standards for Haz-

ardous Air Pollutants Emissions: Man-
ufacture of Amino/Phenolic Resins
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Subpart PPP National Emission Standards for Haz- Subpart JJJJ National Emission Standard for Haz-
ardous Air Pollutants Emissions for ardous Air Pollutants: Paper and Other
Polyether Polyols Production Web Coating
Subpart QQQ National Emission Standards for Haz- Subpart KKKK | National Emission Standard for Haz-
ardous Air Pollutants for Primary Cop- ardous Air Pollutants: Surface Coating
per Smelting of Metal Cans
Subpart RRR National Emission Standards for Haz- Subpart MMMM | National Emission Standard for Haz-
ardous Air Pollutants for Secondary ardous Air Pollutants for Surface Coat-
Aluminum Production - Title V ing of Miscellaneous Metal Parts and
sources only. Products
Subpart TTT National Emission Standards for Haz- Subpart NNNN | National Emission Standard for Haz-
ardous Air Pollutants for Primary Lead ardous Air Pollutants: Surface Coating
Smelting of Large Appliances
Subpart UUU National Emission Standards for Haz- Subpart OOOO | National Emission Standard for Haz-
ardous Air Pollutants for Petroleum ardous Air Pollutants: Printing, Coat-
Refineries: Catalytic Cracking Units, ing, and Dyeing of Fabrics and Other
Catalytic Reforming Units, and Sulfur Textiles
Recovery Units. Subpart PPPP National Emission Standards for Haz-
Subpart VVV National Emission Standard for Haz- ardous Air Pollutants for Surface Coat-
ardous Air Pollutants: Publicly Owned ing of Plastic Parts and Products
Treatment Works Subpart QQQQ | National Emission Standard for Haz-
Subpart XXX National Emission Standards for Haz- ardous Air Pollutants: Surface Coating
ardous Air Pollutants for Ferroalloys of Wood Building Products
Production: Ferromanganese and Sili- Subpart RRRR National Emission Standard for Haz-
comangancse ardous Air Pollutants: Surface Coating
Subpart AAAA | National Emission Standard for Haz- of Metal Furniture
ardous Air Pollutants: Municipal Solid Subpart SSSS National Emission Standard for Haz-
Waste Landfills ardous Air Pollutants: Surface Coating
Subpart CCCC National Emission Standard for Haz- of Metal Coil
ardous A.ir Pollutants: Manufacturing Subpart TTTT National Emission Standard for Haz-
of Nutritional Yeast ardous Air Pollutants for Leather Fin-
Subpart DDDD | National Emission Standard for Haz- ishing Operations
ardous Air Pollutants: Plywood and Subpart UUUU | National Emission Standard for Haz-
Composite Wood Products ardous Air Pollutants for Cellulose
Subpart EEEE National Emission Standard for Haz- Products Manufacturing
ar.dogs A.ir Pollutants: Organic Liquids Subpart VVVV | National Emission Standard for Haz-
Distribution (Non-Gasoline) ardous Air Pollutants for Boat Manu-
Subpart FFFF National Emission Standard for Haz- facturing
ardoug Air Pol!utants: Miscellgneous Subpart WWWW | National Emission Standard for Haz-
Organic Chemical Manufacturing ardous Air Pollutants: Reinforced Plas-
Subpart GGGG | National Emission Standard for Haz- tic Composites Production
ardous Air Pollutants: Solvent Subpart XXXX | National Emission Standard for Haz-
Extractions for Vegetable Oil Produc- ardous Air Pollutants: Rubber Tire
tion Manufacturing
Subpart HHHH | National Emission Standard for Haz- Subpart YYYY | National Emission Standard for Haz-
ardous Air Pollutants for Wet-Formed ardous Air Pollutants for Stationary
Fiberglass Mat Production Combustion Turbines
Subpart ITIT National Emission Standard for Haz- Subpart ZZZ7 National Emission Standard for Haz-

ardous Air Pollutants: Surface Coating
of Automobiles and Light-Duty Trucks

[41]

ardous Air Pollutants for Stationary
Reciprocating Internal Combustion
Engines - Title V sources only.

Proposed
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ardous Air Pollutants for Engine Test
Cells/Stands

Proposed
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Subpart AAAAA | National Emission Standard for Haz- Subpart QQQQQ | National Emission Standard for Haz-
ardous Air Pollutants for Lime Manu- ardous Air Pollutants for Friction
facturing Plants Materials Manufacturing Facilities

Subpart BBBBB | National Emission Standard for Haz- Subpart RRRRR | National Emission Standard for Haz-
ardous Air Pollutants for Semiconduc- ardous Air Pollutants: Taconite Iron
tor Manufacturing Ore Processing

Subpart CCCCC | National Emission Standard for Haz- Subpart SSSSSS | National Emission Standard for Haz-
ardous Air Pollutants for Coke Ovens: ardous Air Pollutants for Refractory
Pushing, Quenching, and Battery Products Manufacturing
Stacks Subpart TTTTT | National Emission Standard for Haz-

Subpart DDDDD | National Emission Standards for Haz- ardous Air Pollutants for Primary
ardous Air Pollutants for Industrial, Magnesium Refining
Commercial, and Institutional Boilers Subpart UUUUU | National Emission Standards for Haz-
and Process Heaters ardous Air Pollutants: Coal- and Oil-

Subpart EEEEE | National Emission Standard for Haz- Fired Electric Utility Steam Generat-
ardous Air Pollutants for Iron and Steel ing Units
Foundries Subpart National Emission Standards for Hos-

Subpart FFFFF National Emission Standard for Haz- WWWWW pital Ethylene Oxide Sterilizers
ardous Air Pollutants for Integrated Subpart YYYYY | National Emission Standard for Haz-
Iron and Steel Manufacturing Facilities ardous Air Pollutants for

Subpart GGGGG | National Emission Standard for Haz- Area/Sources: Electric Arc Furnace
ardous Air Pollutants: Site Remedia- Steelmaking Facilities
tion Subpart ZZZZ7Z7 | National Emission Standard for Haz-

Subpart HHHHH | National Emission Standard for Haz- ardous Air Pollutants for Iron and Steel
ardous Air Pollutants: Miscellaneous Foundries Area Sources
Coating Manufacturing Subpart National Emission Standards for Haz-

Subpart IIIII National Emission Standard for Haz- BBBBBB ardous Air Pollutants for Source Cate-
ardous Air Pollutants: Mercury Emis- gory: Gasoline Distribution Bulk Ter-
sions from Mercury Cell Chlor-Alkali minals, Bulk Plants, and Pipeline
Plants Facilities - Title V sources only.

Subpart JJJ1J National Emission Standard for Haz- Subpart National Emission Standards for Haz-
ardous Air Pollutants for Brick and CCccee ardous Air Pollutants for Source Cate-
Structural Clay Products Manufactur- gory: Gasoline Dispensing Facili-
ing ties ((—Fithe-V-sourees-only))

Subpart KKKKK | National Emission Standard for Haz- Subpart National Emission Standards for Haz-
ardous Air Pollutants for Clay Ceram- DDDDDD ardous Air Pollutants for Polyvinyl
ics Manufacturing Chloride and Copolymers Production

Subpart LLLLL | National Emission Standard for Haz- Area Sources
ardous Air Pollutants: Asphalt Pro- Subpart EEEEEE | National Emission Standards for Haz-
cessing and Asphalt Roofing Manufac- ardous Air Pollutants for Primary Cop-
turing per Smelting Area Sources

Subpart National Emission Standard for Haz- Subpart FFFFFF | National Emission Standards for Haz-

MMMMM ardous Air Pollutants: Flexible Poly- ardous Air Pollutants for Secondary
urethane Foam Fabrication Operations Copper Smelting Area Sources

Subpart NNNNN | National Emission Standard for Haz- Subpart GGG- National Emission Standards for Haz-
ardous Air Pollutants: Hydrochloric GGG ardous Air Pollutants for Primary Non-
Acid Production ferrous Metals Area Sources—Zinc,

Subpart PPPPP National Emission Standard for Haz- Cadmium, and Beryllium
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Subpart HHH- National Emission Standards for Haz- Subpart National Emission Standards for Haz-
HHH ardous Air Pollutants: Paint Stripping YYYYYY ardous Air Pollutants for Area
and Miscellaneous Surface Coating Sources: Ferroalloys Production Facil-
Operations at Area Sources - Title V ities
sources only. Subpart ZZZ777 | National Emission Standards for Haz-
Subpart JJJJJJ National Emission Standards for Haz- ardous Air Pollutants Area Source
ardous Air Pollutants for Industrial, Standards for Aluminum, Copper, and
Commercial, and Institutional Boilers Other Nonferrous Foundries
Area Sources Subpart National Emission Standards for Haz-
Subpart LLLLLL | National Emission Standards for Haz- AAAAAAA ardous Air Pollutants for Area
ardous Air Pollutants for Acrylic and Sources: Asphalt Processing and
Modacrylic Fibers Production Area Asphalt Roofing Manufacturing
Sources Subpart National Emission Standards for Haz-
Subpart National Emission Standards for Haz- BBBBBBB ardous Air Pollutants for Area
MMMMMM ardous Air Pollutants for Carbon Black Sources: Chemical Preparations Indus-
Production Area Sources try
Subpart NNN- National Emission Standards for Haz- Subpart National Emission Standards for Haz-
NNN ardous Air Pollutants for Chemical CCccecce ardous Air Pollutants for Area
Manufacturing Area Sources: Chro- Sources: Paints and Allied Products
mium Compounds Manufacturing
Subpart National Emission Standards for Haz- Subpart National Emission Standards for Haz-
000000 ardous Air Pollutants for Flexible DDDDDDD ardous Air Pollutants: Area Source
Polyurethane Foam Production and Standards for Prepared Feeds Manu-
Fabrication Area Sources facturing
Subpart PPPPPP | National Emission Standards for Haz- Subpart National Emission Standards for Haz-
ardous Air Pollutants for Lead Acid EEEEEEE ardous Air Pollutants: Gold Mine Ore
Battery Manufacturing Area Sources Processing and Production Area
Subpart National Emission Standards for Haz- Source Category
QQQAQNQAQ ardous Air Pollutants for Wood Pre- Subpart HHHH- | National Emission Standards for Haz-
serving Area Sources HHH ardous Air Pollutant Emissions for
Subpart RRR- National Emission Standards for Haz- Polyvinyl Chloride and Copolymers
RRR ardous Air Pollutants for Clay Ceram- Production
ics Manufacturing Area Sources 40 CFR Part 63 Appendix A
Subpart SSSSSS | National Emission Standards for Haz- 40 CFR Part 63 | Appendix B
ardou§ Air Pollutants for Glass Manu- 40 CFR Part 63 | Appendix C
faCt?“mg Area Sources 40 CFR Part 63 | Appendix D
Subpart TTTTTT | National Emlsmon Standards for Haz- 40 CFR Part 63 Appendix E
ardous Air Pollutants for Secondary
Nonferrous Metals Processing Area Section 2.18 0f 40 | Consolidated Requirements for the
Sources CFR Part 65 Synthetic Organic Chemical Manufac-
Subpart National Emission Standards for Haz- turing Industry.
VVVVVV ardous Air Pollutants for Chemical Reviser's note: The typographical error in the above material occurred
Manufacturing Area Sources in the copy filed by the Olympic Region Clean Air Agency and appears in
- — the Register pursuant to the requirements of RCW 34.08.040.
Subpart WWW- | National Emission Standards for Haz-
WwWw ardous Air Pollutants: Area Source
Standards for Plating and Polishing AMENDATORY SECTION
Operatlons Rule 1.11 FEDERAL REGULATION REFERENCE DATE
Subpart National Emission Standards for Haz- b foderal lati f 4 i
XXXXXX ardous Air Pollutants Area Source Whenever federal ~ regulations are  referenced - in

Standards for Nine Metal Fabrication
and Finishing Source Categories -
Title V sources only.

ORCAA's rules, the effective date shall be July 1, ((2648))

2019.

Proposed
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WSR 19-19-064
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed September 16, 2019, 3:49 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
11-078.

Title of Rule and Other Identifying Information: WAC
182-530-2000 Covered—Outpatient drugs, devices, and
drug-related supplies and 182-530-2100 Noncovered—Out-
patient drugs and pharmaceutical supplies.

Hearing Location(s): On October 22, 2019, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Room 106A, 626 8th Avenue, Olympia,
WA 98504. Metered public parking is available street side
around building. A map is available at https://www.hca.wa.
gov/assets/program/Driving-parking-checkin-instructions.
pdf or directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: Not sooner than October 23,
2019.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by October 22, 2019.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@
hca.wa.gov, by October 11, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
removing language exceptions to prescription requirements
for over the counter products to promote smoking cessation.
The agency is also updating language and adding products to
comply with the Centers for Medicare and Medicaid Services
prescription requirements and the apple health preferred drug
list.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160; Section 1927, 42 U.S.C. 1396r-8 (d)(2)(D), (d)(2)
(G), (DA, (k)(4).

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Michael Williams, P.O. Box 42716, Olympia, WA 98504-
2716, 360-725-1346; Implementation and Enforcement:
Charles Agte, P.O. Box 45502, Olympia, WA 98504-2716
[98504-5502], 360-725-1301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. This rule mak-
ing does not impose any cost on small businesses.

September 16, 2019
Wendy Barcus
Rules Coordinator

Proposed
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AMENDATORY SECTION (Amending WSR 16-17-071,
filed 8/16/16, effective 9/16/16)

WAC 182-530-2000 Covered—OQutpatient drugs,
devices, and drug-related supplies. (1) The medicaid
agency covers:

(a) Outpatient drugs, including over-the-counter (OTC)
drugs, as defined in WAC 182-530-1050, subject to the lim-
itations and requirements in this chapter, when:

(1) The drug is approved by the Food and Drug Adminis-
tration (FDA);

(i1) The drug is for a medically accepted indication as
defined in WAC 182-530-1050;

(iii) The drug is not excluded from coverage under WAC
182-530-2100;

(iv) The manufacturer has a signed drug rebate agree-
ment with the federal Department of Health and Human Ser-
vices (DHHS). Exceptions to the drug rebate requirement are
described in WAC 182-530-7500; and

(v) The drug is prescribed by a provider with prescriptive
authority. Exceptions to the prescription requirement exist
for family planning and emergency contraception in (b) of
this subsection((;andfer-OFC-drugs-that premete-smoking
eessation-in-{g)-of thissubseetion

)-
(b) Family planning drugs, devices, and drug-related

supplies per chapter 182-532 WAC and as follows:

(i) OTC family planning drugs, devices, and drug-related
supplies without a prescription when the agency determines it
necessary for client access and safety;

(i1) Family planning drugs that do not meet the federal
drug rebate requirement in WAC 182-530-7500 on a case-by-
case basis; and

(iii) Contraceptive patches, contraceptive rings, and oral
contraceptives, excluding emergency contraception, when
dispensed in a one-year supply only, unless:

(A) A smaller supply is directed by the prescriber((:));

(B) A smaller supply is requested by the client((<));

(C) The pharmacy does not have adequate stock.

(c) Vitamins, minerals, and enzymes when prescribed
for:

(1) Prenatal vitamins, when prescribed and dispensed to
pregnant women;

(i1) A medical condition caused by a clinically docu-
mented deficiency;

(iii) A United States Preventive Services Task Force rec-
ommendation with an A or B rating;

(iv) Fluoride for clients under age twenty-one; or

(v) A clinically documented medical condition that
causes vitamin, mineral, or enzyme deficiencies, and the defi-
ciency cannot be treated through other dietary interventions.

(d) OTC drugs, vitamins, and minerals when determined
by the agency to be the least costly therapeutic alternative for

a medically accepted indication. ((Fhe-ageney-will-maintain

and-publish-a-list of the-eovered- OFC-drugs-available-toeli-
ents—which-have-been)) All covered OTC products deter-
mined to be the least costly therapeutic alternatives for medi-
cally accepted indications will be included on the agency's
published apple health preferred drug list. This subsection

((Dth-efthisseetion)) does not apply to products prescribed

for the treatment of cough or cold symptoms. See this subsec-

tion (1)(((D—under)) (h) of this ((subseetion)) section and
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WAC 182-530-2100 (1)(b)(v) for coverage of products pre-
scribed for the treatment of cough and cold symptoms.

(e) Drug-related devices and drug-related supplies as an
outpatient pharmacy benefit when:

(i) Prescribed by a provider with prescribing authority;

(i1) Essential for the administration of a covered drug;

(iii) Not excluded from coverage under WAC 182-530-
2100; and

(iv) Determined by the agency that a product covered
under chapter 182-543 WAC related to durable medical
equipment and supplies should be available at retail pharma-
cies.

(f) Preservatives, flavoring, or coloring agents, only
when used as a suspending agent in a compound.

(g) OTC and prescription drugs((;—witheut-a—preserip-
ton;)) to promote ((smeking)) tobacco/nicotine cessation

t-Only-the)).
(h) The following generic((;-single-ingredientformula-

malatiens:)) products for the treatment of cough and cold:

(1) Dextromethorphan 15 mg/5 ml liquid or syrup:

(ii) Dextromethorphan/Guaifenesin 10 mg - 100/5 ml
liquid or syrup. including sugar-free formulations;

(iii) Guaifenesin 100 mg/5 ml liquid or syrup;

(iv) Phenylephrine 10 mg tablets:

(v) Phenylephrine 2.5 mg/ml liquid or syrup;

(vi) Pseudoephedrine 30 mg and 60 mg tablets:;

(vii) Pseudoephedrine 15 mg/5 ml liquid or syrup; and

(viii) Saline 0.65% nasal spray.

(2) The agency does not reimburse for any drug, device,
or drug-related supply not meeting the coverage requirements
under this section.

AMENDATORY SECTION (Amending WSR 16-17-071,
filed 8/16/16, effective 9/16/16)

WAC 182-530-2100 Noncovered—OQOutpatient drugs
and pharmaceutical supplies. (1) The medicaid agency
does not cover:

(a) A drug that is:

(i) Not approved by the Food and Drug Administration
(FDA); or

WSR 19-19-065

(i1) Prescribed for a nonmedically accepted indication,
including diagnosis, dose, or dosage schedule that is not evi-
denced-based.

(b) A drug prescribed:

(1) For weight loss or gain;

(i1) For infertility, frigidity, impotency;

(iii) For sexual or erectile dysfunction;

(iv) For cosmetic purposes or hair growth; or

(v) For treatment of cough or cold symptoms, except as
listed in WAC 182-530-2000 (1)(i).

(c) Drugs used to treat sexual or erectile dysfunction, in
accordance with section 1927 (d)(2)(K) of the Social Security
Act, unless such drugs are used to treat a condition other than
sexual or erectile dysfunction, and these uses have been
approved by the Food and Drug Administration.

(d) Drugs listed in the federal register as "less-than-
effective”" ("DESI" drugs) or which are identical, similar, or
related to such drugs.

(e) Outpatient drugs for which the manufacturer requires
as a condition of sale that associated tests or monitoring ser-
vices be purchased exclusively from the manufacturer or
manufacturer's designee.

(f) A product:

(i) With an obsolete National Drug Code (NDC) for
more than two years;

(i) With a terminated NDC,;

(iii)) Whose shelf life has expired; or

(iv) Which does not have an eleven-digit NDC.

(g) Over-the-counter (OTC) drugs, vitamins, and miner-
als, except as allowed under WAC 182-530-2000 (1)(i).

(h) Any drug regularly supplied by other public agencies
as an integral part of program activity (e.g., immunization
vaccines for children).

(i) Free pharmaceutical samples.

.(( . . . '..

(2) A noncovered drug can be requested through the
exception to rule process as described in WAC 182-501-
0160.

(3) If a noncovered drug is prescribed through the early
and periodic screening, diagnosis, and treatment (EPSDT)
process, an authorization request may be submitted indicat-
ing that the request is EPSDT related, and the request will be
evaluated according to the process in WAC 182-501-0165.
(See WAC 182-534-0100 for EPSDT rules.)

WSR 19-19-065
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed September 17,2019, 7:58 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-145.

Title of Rule and Other Identifying Information: Amend-
ing WAC 192-190-020 Are lump sum retirement payments

Proposed



WSR 19-19-065

deductible from my benefits (RCW 50.04.323)? and 192-
190-025 How is the pension deduction calculated?, to clarify
that any pension payments that an unemployment insurance
benefits claimant receives should be deducted from the
claimant's weekly benefit amount and not deducted from the
claimant's maximum benefits payable.

Hearing Location(s): On October 24, 2019, at 8:00 - 9:00
a.m., at the Employment Security Department, 212 Maple
Park, Commissioner's Conference Room, Olympia, WA
98501.

Date of Intended Adoption: December 6, 2019.

Submit Written Comments to: Joshua Dye, P.O. Box
9046, Olympia, WA 98507-9046, email rules@esd.wa.gov,
fax 844-652-7096, by October 23, 2019.

Assistance for Persons with Disabilities: Contact Teresa
Eckstein, phone 360-507-9890, fax 360-586-4600, TTY
relay 711, email teckstein@es.wa.gov [teckstein@esd.wa.
gov], by October 23, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Under current
rules, WAC 192-190-090 and 192-190-025, retirement pay-
ments are deducted from maximum benefits payable. The
proposed rules will deduct retirement benefits from weekly
benefit amounts. These rules are being amended to address
circumstances when claimants are seeing delays in exhaust-
ing benefits. Unemployment insurance benefit claimants may
be eligible for additional benefits once benefits are exhausted
and these rules will eliminate those delays.

Reasons Supporting Proposal: The proposed rules ensure
that claimants with pension deductions are able to exhaust
unemployment benefits in a timely manner. By exhausting
benefits, claimants may be eligible for additional benefits,
including but not limited to federal Trade Act programs,
emergency unemployment compensation, and state-funded
training benefits. Timely access to other entitlements allows
claimants to achieve greater financial stability. As of August
2019, there are one hundred twelve active claimants with
pension deductions.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040, 50.04.323.

Statute Being Implemented: RCW 50.04.323.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Employment security department,
governmental.

Name of Agency Personnel Responsible for Drafting:
Scott Michael, Olympia, Washington, 360-890-3448; Imple-
mentation and Enforcement: Julie Lord, Olympia, Washing-
ton, 360-902-9579.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.
328. A preliminary cost-benefit analysis may be obtained by
contacting Joshua Dye, P.O. Box 9046, Olympia, WA 98507-
9046, phone 360-890-3472, fax 844-652-7096, email Rules
@esd.wa.gov, https://esd.wa.gov/newsroom/ui-rule-
making/.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed

Proposed
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rules do not increase costs to employers as it does not expand
access to benefits. Benefits available to claimants that have
exhausted unemployment benefits include, but are not lim-
ited to, federal Trade Adjustment Assistance Reauthorization
Act of 2015 benefits, emergency unemployment compensa-
tion, and state-funded extended benefits. These additional
benefits are not charged to employers.

September 17,2019
Dan Zeitlin
Employment Security Policy Director

AMENDATORY SECTION (Amending WSR 10-11-046,
filed 5/12/10, effective 6/12/10)

WAC 192-190-020 Are lump sum retirement pay-
ments deductible from my benefits (RCW 50.04.323)?
Lump sum retirement benefits are deductible from ((bene-
fits)) your weekly benefit amount as provided in this section.

(1) Lump sum retirement payments are prorated over
((the-individual's)) your life expectancy as determined by
Title I in Regulation 1.72-9 of the Internal Revenue Code.
The percentage contributed by the employer to the retirement
will be prorated over ((the-individual's)) your life expectancy
to determine the amount deducted from ((benefits)) your
weekly benefit amount.

(2) After a job separation, the withdrawal of only the
funds and applicable interest contributed by ((the-individual))
you to a retirement pension is not deductible from ((benefits))
your weekly benefit amount.

(3) The transfer or rollover of a lump sum retirement
payment within sixty days of receipt to another long-term
retirement plan, such as an individual retirement account
(IRA), or 401K is not deductible from ((berefits)) your
weekly benefit amount.

AMENDATORY SECTION (Amending WSR 10-11-046,
filed 5/12/10, effective 6/12/10)

WAC 192-190-025 How is the pension deduction cal-
culated? (1) The share contributed by the employer to the
pension is deductible from ((berefits)) your weekly benefit
amount. The amount of the deduction equals the percentage
of the contribution(s) made by the base year employer as of
the last pay period in the base year in which the contribu-
tion(s) was made. The department will prorate the employer's
share to a weekly amount which will be deducted from your
weekly benefit amount.

(a) The department will presume the services you pro-
vided to the employer in the base year affected eligibility for
or increased the pension amount unless you provide verifica-
tion from the employer or the pension fund administrator
showing otherwise.

(b) The department will presume you made no contribu-
tion to the pension unless you provide evidence satisfactory
to the department that such a contribution was made.

(2) A disability pension based entirely on the percentage
of disability is not deductible. For example, disability pay-
ments paid by the Veterans Administration (VA) based on
extent of injury are not deductible.
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(3) Retirement benefits paid by the Social Security
Administration are not deductible from benefits.

(4) For purposes of this section, "pension" includes
retirement benefits or retired pay, annuity, or other similar
periodic payment.

WSR 19-19-066
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 17,2019, 9:19 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
13-085.

Title of Rule and Other Identifying Information: 2020
Industrial insurance premium rates. Chapter 296-17 WAC,
General reporting rules, audit and recordkeeping, rates and
rating system for Washington workers' compensation insur-
ance and chapter 296-17B WAC, Retrospective rating for
workers' compensation insurance.

Hearing Location(s): On October 29, 2019, at 10:00
a.m., at the Department of Labor and Industries (L&I) Tuk-
wila Location, Room C30, 12806 Gateway Drive South, Tuk-
wila, WA 98168; on October 30, 2019, at 9:00 a.m., at Spo-
kane CenterPlace, Auditorium, 2426 North Discover Place,
Spokane Valley, WA 99216; and on November 1, 2019, at
10:00 a.m., at L&I Headquarters, Auditorium, 7273 Linder-
son Way S.W., Tumwater, WA 98501.

Date of Intended Adoption: November 25, 2019.

Submit Written Comments to: Jo Anne Attwood, P.O.
Box 44148, Olympia, WA 98504-4148, email JoAnne.
Attwood@Lni.wa.gov, fax 360-902-4988, by November 5,
2019, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact Jo
Anne Attwood, phone 360-902-4777, fax 360-902-4988,
TTY 360-902-5797, email JoAnne.Attwood@Lni.wa.gov,
by October 16, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule proposal
will amend the tables of classification base premium rates,
experience rating plan parameters, experience modification
factor calculation limitations, and retrospective rating plan
size groupings for the workers' compensation insurance pro-
gram for calendar year 2020. Classification base rates were
amended for updated [update] to align with expected losses.
The department proposes a 0.8 percent overall average pre-
mium rate decrease.

This proposal is also notice that the director intends to
transfer the amount of the accident and medical-aid funds
combined that exceed ten percent of funded liabilities as
required by RCW 51.44.023.

Amending WAC 296-17-855 Experience modification,
296-17-875 Table 1, 296-17-880 Table II, 296-17-885 Table
III, 296-17-890 Table 1V, 296-17-895 Industrial insurance
accident fund base rates, stay at work and medical aid base
rates by class of industry, 296-17-89502 Industrial insurance
accident fund, stay at work, medical aid and supplemental

WSR 19-19-066

pension rates by class of industry for nonhourly rated classi-
fications, 296-17-89507 Horse racing rates, 296-17-920
Assessment for supplemental pension fund, 296-17B-540
Determining loss incurred for each claim, and 296-17B-900
Retrospective rating plans standard premium size ranges.

Reasons Supporting Proposal: The department's decision
to decrease rates by an overall average of 0.8 percent is
intended to ensure adequate premiums to cover expected
losses for 2020 claims and to maintain the contingency
reserves at adequate levels. Washington law provides that
rates should be adjusted annually to reflect the hazards of
each industry and in accordance with recognized workers'
compensation insurance principles.

Statutory Authority for Adoption: RCW 51.16.035 (base
rates), 51.32.073 (supplemental pension), 51.18.010 (retro-
spective rating), and 51.04.020(1) (general authority).

Statute Being Implemented: RCW 51.16.035, 51.32.073,
and 51.18.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Jo
Anne Attwood, Tumwater, Washington, 360-902-4777;
Implementation: Mike Ratko, Tumwater, Washington, 360-
902-6369; and Enforcement: Victoria Kennedy, Tumwater,
Washington, 360-902-4997.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required per RCW
34.05.328 (5)(b)(vi), as the proposed rules are adjusting rates
pursuant to legislative standards.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

September 17,2019
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 18-24-073,
filed 11/30/18, effective 1/1/19)

WAC 296-17-855 Experience modification. The basis
of the experience modification shall be a comparison of the
actual losses charged to an employer during the experience
period with the expected losses for an average employer
reporting the same exposures in each classification. The com-
parison shall contain actuarial refinements designed to weigh
the extent to which the actual experience is credible, due con-
sideration being given to the volume of the employer's expe-
rience. Except for those employers who qualify for an
adjusted experience modification as specified in WAC 296-
17-860 or 296-17-865, the experience modification factor
shall be calculated from the formula:

Proposed
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EXPERIENCE _ (Credible Actual Primary Loss + Credi-
MODIFICATION = bl Actual E Loss)/E ted L
FACTOR e Actual Excess Loss)/Expected Loss
Where
Credible Actual = Actual Primary Loss x Primary Credi-
Primary Loss bility
+  Expected Primary Loss x (100% - Pri-
mary Credibility)
Credible Actual = Actual Excess Loss x Excess Credibil-
Excess Loss ity
+  Expected Excess Loss x (100% -
Excess Credibility)

The meaning and function of each term in the formula is
specified below.

For each claim, the actual primary loss is the first dollar
portion of the claim costs, which has been shown in actuarial
studies, to have the greater credibility in predicting future
experience. These amounts are summed over all claims. For
each claim in excess of $20,112 the actual primary loss shall
be determined from the formula:

50,280
(Total loss + 30,168)

ACTUAL PRI-
MARY LOSS

x total loss

For each claim, less than $20,112 the full value of the
claim shall be considered a primary loss.

For each claim, the excess actual loss is the remaining
portion of the claim costs, which have been shown in actuar-
ial studies to have less credibility in predicting future experi-
ence. The excess actual loss for each claim shall be deter-
mined by subtracting the primary loss from the total loss.
These amounts are summed over all claims.

For any claim without disability benefits (time loss, par-
tial permanent disability, total permanent disability or death)
either actually paid or estimated to be paid, the total actual
losses for calculating the primary loss and excess loss shall
first be reduced by the lesser of (($3;056)) $3.220 or the total
cost of the claim. Here are some examples for these claims:

Total Loss
Type of (after
Total Loss Claim deduction) Primary Loss Excess Loss
(306 Medieal [ [ 0
Only
4,000  Medieal 950 950 9
Only
4000  TFimeloss 4,000 4,000 [
Only
136,600 PPD 130,000 40:810 89190
506000  FPB 286;674 45484 246590
Pension
2,000,000 TPD 286,074 45484 240;590))
Penston
300 Medical 0 0 0
Only
4,000 Medical 780 780 0
Only

Proposed
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Total Loss
Type of (after
Total Loss Claim deduction) Primary Loss Excess Loss
4,000 Timeloss 4,000 4,000 0
30,000  Medical 26.780 23.644 3.136
Only
30,000  Timeloss 30.000 25,070 4.930
130,000 PPD 130,000 40.810 89.190
500.000 TPD 300,137 45.688 254,449
Pension
2,000,000 TPD 300,137 45.688 254,449
Pension

Note: The deduction, (($3;059)) $3.220, is twice the average case incurred

cost of these types of claims occurring during the three-year period
used for experience rating. On average this results in reducing the
average actual loss about seventy percent for these types of claims
adjusted. This is done to help make the transition between the two
different experience rating methods better by helping make the
change in experience factor reasonable for small changes to the
actual losses.

For each employer, the primary credibility and the
excess credibility determines the percentage weight given to
the corresponding actual primary losses and the actual excess
losses, included in the calculation of the experience modifica-
tion, based on the volume of expected losses. Primary credi-
bility and excess credibility values are set forth in Table II.

An employer's expected losses shall be determined by
summing the expected loss for each of the three years of the
experience period, which are calculated by multiplying the
reported exposure in each classification during the year by
the corresponding classification expected loss rate and round-
ing the result to the nearest cent. Classification expected loss
rates by year are set forth in Table III.

Expected losses in each classification shall be multiplied
by the classification "Primary-Ratio" to obtain "expected pri-
mary losses" which shall be rounded to the nearest cent.
Expected excess losses shall then be calculated by subtract-
ing expected primary losses from expected total losses
rounded to the nearest cent. Primary-Ratios are also set forth
in Table III.

AMENDATORY SECTION (Amending WSR 18-24-073,
filed 11/30/18, effective 1/1/19)

WAC 296-17-875 Table 1.

Primary Losses for Selected Claim Values
Effective January 1, ((2649)) 2020

TOTAL LOSS AFTER
DEDUCTION PRIMARY LOSS

5,000 5,000
10,000 10,000
15,000 15,000
20,112 20,112
29,834 25,000
44,627 30,000



TOTAL LOSS AFTER

DEDUCTION
69,102
100,000
117,385
200,000

((286:674))
300.137

**  Maximum claim value

K3k

AMENDATORY SECTION (Amending WSR 18-24-073,

filed 11/30/18, effective 1/1/19)
WAC 296-17-880 Table II.

PRIMARY AND EXCESS CREDIBILITY VALUES
Effective January 1, ((2649)) 2020

Maximum Claim Value = (($286;674)) $300,137
Average Death Value = (($286;074)) $300,137

Expected Losses

(® -
6096 -
bty -

Washington State Register, Issue 19-19

PRIMARY LOSS Expected Losses
35,000 18385 - 19012
38,627 19013 - 19.652
40,000 19653 - 20313
43,690 20314 - 20,993

((45:484)) 20994 - 24696

45.688

24697 - 22423

22424 - 2377

23478 - 2396+

23962 - 24782

24983 - 255646

25641 - 26,546

26,547 - 27:567

27508 - 28;530

28531 - 29;637

20638 - 36;849

Primary Excess 36,856 - 3199
Credibility  Credibility 32200 - 32337

120 o 32338 - 33755

139% % 33756 - 35657

+5% o 53966 - 59:479

160 o 50,480 - 84:958

179% % 84959 - 875505

Fo % 10595 - 121,044

20% o 121045 - 136;396

240y o 136391 - +54;586

24% o 188129 - 188456

25% 7% 188:457 - 2H45734

26% o 214,735 - 221:666

28% o 241197 - 255,208

29% o 255209 - 267783

30% % 267784 - 288749

32% % 204560 - 3214503

33% o 321504 - 322287

34%; % 3221999 _ 348621+

Sty o 355830 - 375906

37% %

[49]

WSR 19-19-066

Primary Excess
Credibility  Credibility
38% 7%
39% 7%
40% 7%
41% 7%
2% 7%
43% 7%
44% 7%
45% 7%
46% 7%
47% 7%
48% 7%
49% 7%
50% 7%
51% 7%
52% 7%
53% 7%
54% 7%
54% 8%
55% 8%
56% 8%
57% 8%
57% 9%
57% 10%
58% 10%
58% H%
59% H%
59% 2%
60% 2%
60% 13%
61% 13%
61% 4%
61% 15%
62% 5%
62% 16%
63% 16%
63% 7%
64% 7%
64% 18%
64% 19%
65% 19%
65% 20%
66% 20%

Proposed



WSR 19-19-066

Expected Losses

Proposed

Washington State Register, Issue 19-19

Primary
Credibility
66%

Excess
Credibility
21%

[50]

Expected Losses

Primary
Credibility
86%

Excess
Credibility
43%



Washington State Register, Issue 19-19 WSR 19-19-066

Primary Excess Primary Excess

Expected Losses Credibility  Credibility Expected Losses Credibility  Credibility
25003647 - 20453859 100% Ho% 18,017 - 18.632 38% 7%
2504585+ - 2,086,980 100% 2% 18,633 - 19.259 39% 7%
2508098+ - 2126406 106% 3% 19.260 - 19,907 40% 7%
120,407 - 25160137 106% 74% 19.908 - 20,573 41% 7%
2160438 - 2;200370 100% 75% 20,574 - 21,262 42% 7%
2200+ - 2246516 100% F6% 21,263 - 21.975 43% 7%
2240:547 - 228472 106% 7% 21976 - 22.713 44% 7%
2284173 - 2322147 1006% % 22,714 - 23,482 45% 7%
2322148 - 2363441 100% 79% 23483 - 24,286 46% 7%
2363442 - 2405060 100% 80% 24287 - 25.127 47% 7%
2540506+ - 2447009 1006% 81% 25,128 - 26.015 48% 7%
24475010 - 2;489.286 1006% 82% 26,016 - 26,957 49% 7%
2489287 - 25531901 100% 83% 26,958 - 27.959 50% 7%
2535902 - 2574852 100% 84% 27960 - 29.044 51% 7%
2574853 - 2618452 100% 85% 29.045 - 30.232 52% 7%
2618153 and-higher 100% 86%)) 30233 - 31.555 53% 1%
0 - 5.973 12% 7% 31.556 - 31.690 54% 7%
5974 - 6.377 13% 7% 31691 - 33.080 54% 8%
6.378 - 6.785 14% 1% 33,081 - 34,944 55% 8%
6.786 - 7,196 15% 7% 34945 - 52.886 56% 8%
7197 - 7.614 16% 7% 52.887 - 58.289 57% 8%
7.615 - 8.036 17% % 58290 - 83.259 57% 9%
8.037 - 8.464 18% 1% 83.260 - 85.755 57% 10%
8.465 - 8.898 19% 7% 85,756 - 108.382 58% 10%
8.899 - 9.336 20% 7% 108,383 - 118.623 58% 11%
9337 - 9,782 21% 7% 118,624 - 133,662 59% 11%
9.783 - 10.233 22% 7% 133,663 - 151.494 59% 12%
10.234 - 10,692 23% 7% 151.495 - 159.093 60% 12%
10.693 - 11,156 24% 7% 159.094 - 184.365 60% 13%
11,157 - 11,629 25% 7% 184,366 - 184,687 61% 13%
11,630 - 12,111 26% 7% 184,688 - 210,439 61% 14%
12,112 - 12,596 27% 7% 210,440 - 217,233 61% 15%
12,597 - 13.093 28% 7% 217,234 - 236,352 62% 15%
13.094 - 13,597 29% 7% 236,353 - 250,104 62% 16%
13,598 - 14,110 30% 7% 250,105 - 262,427 63% 16%
14,111 - 14,636 31% 7% 262,428 - 282,974 63% 17%
14,637 - 15,167 32% 7% 282,975 - 288.668 64% 17%
15,168 - 15,713 33% 7% 288,669 - 315.073 64% 18%
15714 - 16,270 34% 7% 315,074 - 315.841 64% 19%
16271 - 16,839 35% 7% 315.842 - 341,649 65% 19%
16.840 - 17.420 36% 7% 341.650 - 348,712 65% 20%
17421 - 18,016 37% 7% 348,713 - 368,388 66% 20%

[51] Proposed



WSR 19-19-066

Expected Losses

368,389 -

381,584 -
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Washington State Register, Issue 19-19

Primary
Credibility
381,583 66%
395,300 67%
414.453 67%
422,385 68%
447,319 68%
449.643 69%
471,075 69%
480,189 69%
504.685 70%
513,061 70%
532,474 71%
545,931 71%
560.444 2%
578,800 2%
588,596 73%
611,670 73%
616,931 74%
644.540 74%
645,454 75%
674.164 75%
677,409 75%
703,063 76%
710,279 76%
732,152 77%
743,149 77%
761,438 78%
776,018 78%
790,917 79%
808,888 79%
820,593 80%
841,756 80%
850,470 81%
874,627 81%
880,548 82%
907.498 82%
910,829 83%
940,368 83%
941,314 84%
972,008 84%
973,235 84%
1,002,909 85%
1.006.105 85%

Excess
Credibility
21%
21%
22%
22%
23%
23%
24%
25%
25%
26%
26%
27%
27%
28%
28%
29%
29%
30%
30%
31%
32%

32%
33%
33%
34%

34%
35%
35%
36%
36%
37%
37%
38%
38%
39%
39%
40%
40%
41%
42%
42%

43%

[52]

Primary
Expected Losses Credibility

1.006.106 1.034.026 86%
1.034.027 1.038.976 86%
1,038,977 1,065,354 87%
1,065,355 1,071.846 87%
1,071,847 1,096.900 88%
1.096.901 1.104.716 88%
1,104,717 1.128.663 89%
1,128,664 1,137.584 89%
1,137,585 1,160,649 90%
1.160.650 1,170.455 90%
1,170,456 1.192.856 91%
1,192,857 1,203,323 91%
1,203,324 1,225,288 92%
1.225.289 1,236,195 92%
1.236.196 1,257,949 93%
1,257,950 1.269.064 93%
1,269,065 1.290.840 94%
1.290.841 1,301,933 94%
1.301.934 1.323.964 95%
1,323,965 1,334,802 95%
1,334,803 1,357,322 96%
1,357.323 1.367.672 96%
1.367.673 1.390.918 97%
1,.390.919 1,400,542 97%
1,400,543 1,424,753 98%
1,424,754 1.433.412 98%
1.433.413 1,458.831 99%
1.458.832 1.466.280 99%
1,466,281 1.493.155 100%
1,493,156 1,527,728 100%
1,527,729 1,562,551 100%
1.562.552 1.597.626 100%
1,597,627 1,632,959 100%
1,632,960 1,668,550 100%
1,668.551 1,704.404 100%
1.704.405 1,740.521 100%
1,740,522 1,776,907 100%
1,776,908 1,813,562 100%
1.813.563 1.850.493 100%
1.850.494 1.887.700 100%
1,887,701 1,925,186 100%
1,925,187 1,962,956 100%

Excess
Credibility
43%
44%
44%
45%
45%
46%
46%
47%
47%
48%
48%
49%
49%
50%
50%
51%
51%
52%
52%
53%
53%
54%
54%
55%
55%
56%
56%
57%
57%
58%
59%
60%
61%
62%
63%
64%
65%
66%
67%
68%
69%
70%



Washington State Register, Issue 19-19

Primary
Expected Losses Credibility
1,962,957 -  2,001.013 100%
2,001.014 -  2.039.360 100%
2,039.361 -  2.077.998 100%
2,077,999 -  2,116.934 100%
2,116935 - 2,156,167 100%
2,156.168 -  2.195.706 100%
2,195,707 - 2,235.549 100%
2,235,550 - 2,275,704 100%
2,275,705 - 2.316.172 100%
2,316.173 - 2.356.959 100%
2,356,960 -  2,398.069 100%
2,398.070 -  2.439.500 100%
2,439,501 -  2.,481.263 100%
2,481,264 - 2,523,355 100%
2,523,356 -  2.565.789 100%
2,565,790 and higher 100%

AMENDATORY SECTION (Amending WSR 18-24-073,

filed 11/30/18, effective 1/1/19)
WAC 296-17-885 Table III.

Excess
Credibility
1%
72%
3%
74%
15%
76%
17%
78%
79%
80%
81%
82%
83%
84%
85%
86%

Expected Loss Rates and Primary Ratios

by Risk Classification and Fiscal Year
Expected Loss Rates in Dollars Per Worker Hour
Effective January 1, ((2649)) 2020

((Elass
L
103
o+
s

2045
08164
12219
07676
09434

2046
0-7046
973
0:6698

2047
0-5600
08658
05362

Primary-

Ratie
0:445

[53]

(Class 2045

303
306
307
308

16442
06479
079
05162

WSR 19-19-066

Proposed



WSR 19-19-066

(Class 2045
108 04187
169 12502
130+ 0-4967
1303 0:3152
1304 0-6180
1305 0-4138
1404 02238
1404 0-6336
1405 0-6163
1407 0-5000
1504 0-6596
1507 0-4704
1704 0-6147
1792 ERPLI]
1703 07240
1704 0-6147
1804 0:3462
1802 6-6009
2002 07296
2004 0-4678
2007 0-6076
2008 0:3046
2009 03352
2104 0-5078
2102 0-6264
2104 0:3148
2105 0-5464
2106 0-4066
2204 02422
2202 0-5477
2203 0-4236
2204 02422
2404 0:3603
2993 0-6155
2904 0-5877
2995 0-4093
2906 0:3859
2997 6:3989
2908 0-8644
2909 03419
3104 0-6610

Proposed

Washington State Register, Issue 19-19

[54]

(Class 2045
3103 03514
3104 0-5496
3105 0-6369
3303 6:3390
3304 0-548+
3309 03780
3402 04132
3403 0-1402
3404 6:3907
3405 02628
3406 02537
3407 0-6217
3408 0-1896
3409 01378
3410 01544
3414 0-4428
3442 0-5314
3414 0-6083
3415 0-6481
3504 0:9194
3503 02680
3506 0-6416
3509 0:3450
3510 0:3156
354 0-6344
3542 6:3380
3543 04291
3602 0-0805
3603 0-4634
3604 0-6002
3605 0-4539
370+ 02805
3702 0:3625
3708 0-5852
3802 0-1748
3808 0:3406
3904 01295
3992 0-4326
3993 0:9627
3995 0170
3906 0-4287
3999 02484



Washington State Register, Issue 19-19

(Class 2045 2016 2047
4104 02286 02000 01620
4103 04810 04216 03430
4107 01674 01459 0TS
4108 01431 04255 01025
4109 04748 01549 01276
4204 06503 05601 0441
4304 07522 06649 05495
4302 07462 06558 05370
4304 0:8970  0:8000  0:6679
4305 10475 09027 07136
4404 03766 03342 0276}
4402 06397 05563 04485
4404 03854 03383 0275t
4504 04575 04378 o122
4502 00533 00467 00376
4504 01059  0.6928 00756
4802 03472 03073 0254+
4803 03187 02836 02372
4804 05208 04632 03859
4805 03564 03149 0259
4806 01020  0:6905  0:0755
4808 03981 63509 02870
4809 02991 02655 02198
4810 02041 01810 01567
484 04007 03575 02993
4812 04009 03526 02886
4813 02034 01816 01526
4814 01206 01083  0.0918
4815 02477 02230 01903
4816 03409 03070 02605
4900 01059  06.692+ 00733
4904 00352  0.0305  0.0243
4992 00887 06774 00627
4993 01440 04255 01013
4904 00158 06138 0013
4905 03758 03338 02788
4906 00979  0.0848  0-0680
4907 00607 06535  0.044+
4908 00825 06727  0:059%4
4909 00317  0.0285 00237
4919 04188 03668 02977

[55]

(Class 2045
5004 60798
5002 0.5247
5003 16454
5004 0-6923
5005 0-6759
5006 10012
5104 07912
5103 0-6784
5106 0-6784
5108 0-6934
5109 0-4913
5204 02610
5204 67936
5206 03627
5207 01443
5208 0-581+
5209 0-5282
5300 0-0875
5304 0-0284
5302 0-0084
5305 0-0458
5306 6-6399
5307 0.5652
5308 0-0806
6103 0-0857
6104 6:3898
6105 03567
6107 01243
6108 02934
6109 0-0958
616 0-4553
6120 02748
6124 02805
6204 0:3383
6202 0-6592
6203 01052
6204 01286
6205 01737
6206 0-1760
6207 10281
6208 02290
6209 02562

WSR 19-19-066

Proposed



WSR 19-19-066

(Class 2045
6304 01036  0.0896
6303 00494  0.0432
6305 00884  0.6776
6306 02884 02512
6308 00522  0.0456
6309 04793 01572
6402 02352 0207+
6403 01454 01273
6404 02899 02563
6405 04826 04208
6406 04318 O0Hs7
6407 02444 02146
6408 04387 03845
6409 05610 04908
6419 02804 02442
641+ 00578  0.65H
6504 00943  0.682+
6502 00254  0.6223
6503 00654  0.0565
6504 03159 02799
6505 04507 04329
6506 01213 016063
6509 0251 02216
6510 03702 03253
651 02726 02395
6512 00806  0.6704
660+ 04739 04527
6602 05135 04546
6603 02512 02194
6604 00787  0.0689
6605 02224 01944
6607 O 0.0980
6608 04642 04004
6620 27812 2398+
6704 0-H67 01618
6705 06408 05672
6706 02247 01998
6707 15610 10:6747
6708 76176 69223
6709 02335 02053
6804 06627 05613

Proposed

Washington State Register, Issue 19-19

[56]

(Class 2045
6803 0-4689
6804 02610
6809 41622
690+ 0-0167
6902 0-7663
6903 5.0143
6904 0-8478
6905 0:5895
6906 62393
6907 0-8426
6908 03233
6909 0-1045
7100 6-6270
710+ 0-0207
7103 07639
7104 0-6230
7105 0-0169
7106 02664
7107 02655
7108 0-1854
7109 0105+
716 03121
i 03253
2 07790
7H3 0:3817
4 07173
5 0-4947
CETPS 03903
CEPL 11384
CEET) 14517
719 14180
7120 54925
2 47278
722 0:3415
7200 14184
7204 13151
7202 0-0244
7203 0100+
7204 6-6000
7205 0-0000
7304 0-4807
7302 07749
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Washington State Register, Issue 19-19

Primary-
2046 2047 Ratie
163068 14090 +H56 0:485))
Primary
2016 2017 2018 Ratio
0.7400 0.6571 0.5775 0.438
1.0630 0.9535 0.8528 0.433
0.6823 0.6081 0.5376 0.432
0.8320 0.7412 0.6551 0.503
2.1307 1.9093 1.7060 0.466
0.7343 0.6567 0.5830 0.412
0.6823 0.6081 0.5376 0.432
0.5148 0.4666 0.4228 0.408
1.3971 1.2488 1.1075 0.374
1.4944 1.3366 1.1869 0.375
0.6122 0.5482 0.4873 0.416
0.6653 0.5943 0.5269 0.421
1.1611 1.0320 0.9071 0.423
0.9036 0.8070 0.7161 0.452
0.6583 0.5860 0.5167 0.432
0.6738 0.6063 0.5445 0.471
1.5105 1.3340 1.1619 0.425
1.4383 1.2859 1.1437 0.415
0.5663 0.5025 0.4409 0.468
0.6570 0.5832 0.5122 0.485
0.4718 0.4225 0.3767 0.514
1.3967 1.2395 1.0891 0.488
0.7754 0.6852 0.5981 0.462
1.4481 1.3060 1.1776 0.423
2.2323 2.0248 1.8401 0.424
0.9229 0.8274 0.7379 0.373
0.6435 0.5733 0.5054 0.375
1.7700 1.6038 1.4556 0.410
1.0684 0.9476 0.8303 0.463
0.9547 0.8564 0.7652 0.454
0.6900 0.6143 0.5426 0.457
0.9904 0.8847 0.7840 0.473
1.0815 0.9680 0.8619 0.446
1.3800 1.2474 1.1281 0.392
0.8544 0.7619 0.6733 0.442
0.9451 0.8370 0.7332 0.473

[57]

WSR 19-19-066

Primary

Class 2016 2017 2018 Ratio
521 0.4202 0.3783 0.3400 0.465
601 0.3698 0.3290 0.2896 0.470
602 0.4930 0.4359 0.3798 0.406
603 0.5229 0.4647 0.4084 0.414
604 0.8359 0.7474 0.6646 0.462
606 0.4404 0.3881 0.3372 0.546
607 0.5786 0.5096 0.4431 0.496
608 0.3234 0.2850 0.2473 0.459
701 1.3971 1.2488 1.1075 0.374
803 0.4661 0.4085 0.3522 0.537
901 0.8544 0.7619 0.6733 0.442
1002 0.6537 0.5855 0.5215 0.435
1003 0.5503 0.4877 0.4281 0.491
1004 0.3304 0.2901 0.2504 0.480
1005 6.3669 5.6532 4.9791 0.426
1006 0.1676 0.1473 0.1273 0.551
1007 0.2262 0.2015 0.1781 0.457
1101 0.8583 0.7632 0.6738 0.472
1102 1.2903 1.1475 1.0125 0.417
1103 0.8244 0.7285 0.6369 0.480
1104 0.4919 0.4408 0.3931 0.488
1105 0.5682 0.5026 0.439%4 0.495
1106 0.2833 0.2534 0.2252 0.537
1108 0.3714 0.3325 0.2958 0.506
1109 1.2517 1.1142 0.9858 0.462
1301 0.4895 0.4312 0.3745 0.501
1303 0.3090 0.2693 0.2304 0.570
1304 0.0165 0.0146 0.0128 0.488
1305 0.4071 0.3583 0.3114 0.496
1401 0.2135 0.1950 0.1795 0.467
1404 0.5881 0.5202 0.4559 0.511
1405 0.5727 0.5049 0.4395 0.520
1407 0.4869 0.4286 0.3725 0.558
1501 0.6324 0.5566 0.4833 0.490
1507 0.4192 0.3722 0.3275 0.519
1701 0.6039 0.5338 0.4668 0.481
1702 1.0232 0.9198 0.8225 0.335
1703 0.6714 0.5977 0.5276 0.402
1704 0.6039 0.5338 0.4668 0.481
1801 0.3416 0.3047 0.2697 0.433
1802 0.5464 0.4875 0.4316 0.433
2002 0.6541 0.5863 0.5232 0.464

Proposed



WSR 19-19-066

Washington State Register, Issue 19-19

Primary
Class 2016 2017 2018 Ratio
2004 0.4638 0.4081 0.3535 0.555
2007 0.5975 0.5359 0.4792 0.470
2008 0.2984 0.2663 0.2364 0.527
2009 0.3169 0.2814 0.2475 0.551
2101 0.5070 0.4549 0.4065 0.522
2102 0.7408 0.6495 0.5614 0.543
2104 0.3122 0.2809 0.2516 0.586
2105 0.4910 0.4338 0.3783 0.524
2106 0.4263 0.3816 0.3398 0.503
2201 0.2508 0.2244 0.2000 0.507
2202 0.4784 0.4284 0.3814 0.470
2203 0.4105 0.3695 0.3317 0.508
2204 0.2508 0.2244 0.2000 0.507
2401 0.3586 0.3182 0.2795 0.449
2903 0.5833 0.5233 0.4681 0.522
2904 0.5699 0.5113 0.4563 0.442
2905 0.3742 0.3343 0.2968 0.505
2906 0.3920 0.3552 0.3207 0.505
2907 0.3882 0.3463 0.3065 0.521
2908 0.7985 0.7170 0.6398 0.513
2909 0.3325 0.3016 0.2740 0.482
3101 0.6332 0.5601 0.4895 0.506
3102 0.2638 0.2343 0.2056 0.464
3103 0.3169 0.2850 0.2556 0.445
3104 0.5211 0.4623 0.4060 0.526
3105 0.6432 0.5778 0.5164 0.516
3303 0.3119 0.2766 0.2431 0.531
3304 0.5291 0.4729 0.4204 0.533
3309 0.3549 0.3168 0.2810 0.510
3402 0.3953 0.3511 0.3087 0.516
3403 0.1226 0.1095 0.0970 0.485
3404 0.3620 0.3197 0.2787 0.548
3405 0.2366 0.2110 0.1863 0.502
3406 0.2350 0.2069 0.1798 0.576
3407 0.5897 0.5231 0.4595 0.475
3408 0.1860 0.1624 0.1394 0.556
3409 0.1457 0.1292 0.1134 0.560
3410 0.1457 0.1292 0.1134 0.560
3411 0.4294 0.3810 0.3346 0.465
3412 0.4977 0.4391 0.3825 0.470
3414 0.5806 0.5155 0.4540 0.478
3415 0.6487 0.5807 0.5176 0.454

Proposed

[58]

Primary
Class 2016 2017 2018 Ratio
3501 0.4310 0.3872 0.3460 0.516
3503 0.2612 0.2331 0.2066 0.522
3506 0.6569 0.5897 0.5262 0.437
3509 0.3483 0.3081 0.2698 0.550
3510 0.2986 0.2674 0.2380 0.518
3511 0.6208 0.5553 0.4942 0.485
3512 0.3095 0.2741 0.2392 0.589
3513 0.3838 0.3471 0.3132 0.502
3602 0.0812 0.0719 0.0628 0.552
3603 0.4355 0.3918 0.3515 0.475
3604 0.5787 0.5222 0.4700 0.478
3605 0.3953 0.3511 0.3087 0.516
3701 0.2638 0.2343 0.2056 0.464
3702 0.3208 0.2870 0.2551 0.499
3708 0.5111 0.4555 0.4028 0.505
3802 0.1669 0.1499 0.1343 0.496
3808 0.3212 0.2862 0.2527 0.476
3901 0.1277 0.1132 0.0994 0.597
3902 0.4078 0.3644 0.3235 0.524
3903 0.3181 0.2843 0.2523 0.524
3905 0.1124 0.1003 0.0887 0.586
3906 0.4105 0.3671 0.3266 0.527
3909 0.2328 0.2077 0.1839 0.561
4101 0.2044 0.1819 0.1605 0.510
4103 0.4615 0.4110 0.3635 0.517
4107 0.1656 0.1459 0.1267 0.523
4108 0.1291 0.1147 0.1010 0.538
4109 0.1725 0.1565 0.1419 0.501
4201 0.6717 0.5889 0.5076 0.467
4301 0.7541 0.6775 0.6071 0.527
4302 0.6664 0.5928 0.5231 0.527
4304 0.8957 0.8103 0.7338 0.516
4305 0.9447 0.8250 0.7081 0.519
4401 0.3119 0.2766 0.2431 0.531
4402 0.5830 0.5122 0.4435 0.548
4404 0.3559 0.3168 0.2794 0.525
4501 0.1488 0.1312 0.1141 0.586
4502 0.0514 0.0457 0.0403 0.508
4504 0.1030 0.0906 0.0784 0.611
4802 0.3432 0.3082 0.2760 0.520
4803 0.3219 0.2890 0.2583 0.568
4804 0.4953 0.4468 0.4026 0.522




Washington State Register, Issue 19-19

Primary
Class 2016 2017 2018 Ratio
4805 0.3360 0.3009 0.2683 0.534
4806 0.0961 0.0859 0.0764 0.602
4808 0.3972 0.3557 0.3170 0.489
4809 0.2679 0.2405 0.2151 0.505
4810 0.1979 0.1772 0.1580 0.560
4811 0.4194 0.3791 0.3425 0.539
4812 0.3947 0.3517 0.3110 0.526
4813 0.1969 0.1771 0.1588 0.575
4814 0.1134 0.1030 0.0935 0.565
4815 0.2329 0.2115 0.1926 0.579
4816 0.3209 0.2934 0.2699 0.517
4900 0.0905 0.0805 0.0709 0.449
4901 0.0320 0.0284 0.0249 0.485
4902 0.0795 0.0702 0.0612 0.547
4903 0.1358 0.1193 0.1031 0.557
4904 0.0142 0.0126 0.0110 0.563
4905 0.3473 0.3112 0.2777 0.565
4906 0.0919 0.0804 0.0692 0.559
4907 0.0543 0.0485 0.0428 0.598
4908 0.0774 0.0693 0.0613 0.578
4909 0.0309 0.0278 0.0245 0.578
4910 0.3906 0.3467 0.3051 0.508
4911 0.0445 0.0401 0.0358 0.460
5001 6.0559 5.4799 4.9656 0.375
5002 0.4905 0.4315 0.3741 0.533
5003 1.6180 1.4399 1.2719 0.409
5004 0.7301 0.6655 0.6096 0.426
5005 0.6633 0.5934 0.5282 0.401
5006 0.9050 0.8148 0.7320 0.358
5101 0.7394 0.6548 0.5738 0.445
5103 0.6430 0.5780 0.5171 0.502
5106 0.6430 0.5780 0.5171 0.502
5108 0.6488 0.5712 0.4963 0.533
5109 0.4408 0.3893 0.3388 0.492
5201 0.2451 0.2171 0.1894 0.537
5204 0.7558 0.6705 0.5895 0.437
5206 0.3446 0.3095 0.2767 0.440
5207 0.1341 0.1196 0.1060 0.553
5208 0.5601 0.5003 0.4435 0.492
5209 0.4960 0.4397 0.3853 0.494
5300 0.0854 0.0748 0.0644 0.578
5301 0.0285 0.0255 0.0225 0.495

[591]

WSR 19-19-066

Primary
Class 2016 2017 2018 Ratio
5302 0.0075 0.0066 0.0058 0.534
5305 0.0399 0.0351 0.0306 0.563
5306 0.0365 0.0324 0.0284 0.577
5307 0.5695 0.5001 0.4328 0.502
5308 0.0791 0.0700 0.0611 0.582
6103 0.0812 0.0721 0.0633 0.601
6104 0.3448 0.3045 0.2655 0.563
6105 0.3678 0.3260 0.2856 0.484
6107 0.1118 0.1004 0.0890 0.639
6108 0.2573 0.2296 0.2026 0.578
6109 0.0908 0.0799 0.0693 0.513
6110 0.3779 0.3335 0.2907 0.514
6120 0.2605 0.2292 0.1986 0.533
6121 0.2996 0.2635 0.2283 0.533
6201 0.3630 0.3213 0.2812 0.501
6202 0.6549 0.5782 0.5038 0.537
6203 0.0996 0.0894 0.0794 0.633
6204 0.1241 0.1098 0.0959 0.583
6205 0.1669 0.1483 0.1304 0.536
6206 0.1758 0.1549 0.1346 0.587
6207 0.9096 0.8145 0.7281 0.490
6208 0.2306 0.2053 0.1814 0.593
6209 0.2496 0.2247 0.2017 0.534
6301 0.0993 0.0875 0.0761 0.493
6303 0.0451 0.0400 0.0349 0.525
6305 0.0847 0.0747 0.0652 0.583
6306 0.2826 0.2477 0.2133 0.569
6308 0.0487 0.0431 0.0377 0.517
6309 0.1628 0.1444 0.1268 0.559
6402 0.2362 0.2090 0.1826 0.584
6403 0.1282 0.1132 0.0988 0.594
6404 0.2781 0.2487 0.2215 0.550
6405 0.4849 0.4292 0.3755 0.506
6406 0.1275 0.1124 0.0978 0.588
6407 0.2436 0.2161 0.1897 0.538
6408 0.4453 0.3972 0.3514 0.486
6409 0.5315 0.4718 0.4149 0.493
6410 0.2735 0.2403 0.2079 0.547
6411 0.0464 0.0416 0.0372 0.534
6501 0.0905 0.0790 0.0678 0.576
6502 0.0243 0.0215 0.0187 0.535
6503 0.0630 0.0550 0.0471 0.550

Proposed



WSR 19-19-066

Washington State Register, Issue 19-19

Primary
Class 2016 2017 2018 Ratio
6504 0.2664 0.2383 0.2114 0.601
6505 0.1505 0.1324 0.1146 0.654
6506 0.1097 0.0972 0.0852 0.556
6509 0.2281 0.2032 0.1792 0.590
6510 0.3357 0.3013 0.2697 0.385
6511 0.2448 0.2176 0.1918 0.557
6512 0.0761 0.0677 0.0599 0.483
6601 0.1554 0.1387 0.1231 0.527
6602 0.4862 0.4357 0.3895 0.522
6603 0.2455 0.2173 0.1897 0.541
6604 0.0720 0.0637 0.0555 0.570
6605 0.2124 0.1884 0.1648 0.539
6607 0.0971 0.0866 0.0766 0.547
6608 0.4283 0.3786 0.3300 0.413
6620 2.5778 2.2419 1.9036 0.584
6704 0.1172 0.1027 0.0885 0.597
6705 0.5939 0.5305 0.4709 0.578
6706 0.2158 0.1953 0.1766 0.506
6707 12.4046 10.7263 9.0735 0.686
6708 7.9276 7.3252 6.8242 0.479
6709 0.2210 0.1958 0.1716 0.570
6801 0.5806 0.4948 0.4080 0.568
6802 0.7042 0.6156 0.5292 0.561
6803 0.4360 0.3879 0.3414 0.359
6804 0.2403 0.2126 0.1857 0.576
6809 3.5552 3.2088 2.8710 0.570
6901 0.0163 0.0163 0.0162 0.746
6902 0.7168 0.6426 0.5749 0.424
6903 4.4373 4.0302 3.6662 0.346
6904 0.8093 0.7077 0.6084 0.488
6905 0.5985 0.5219 0.4455 0.532
6906 0.2374 0.2250 0.2172 0.639
6907 0.7639 0.6729 0.5848 0.556
6908 0.3027 0.2698 0.2383 0.495
6909 0.0974 0.0863 0.0757 0.549
7100 0.0176 0.0155 0.0132 0.546
7101 0.0190 0.0170 0.0151 0.457
7103 0.7345 0.6379 0.5426 0.524
7104 0.0205 0.0182 0.0160 0.519
7105 0.0154 0.0136 0.0120 0.533
7106 0.2500 0.2191 0.1892 0.600
7107 0.2839 0.2532 0.2239 0.577

Proposed

[60]

Primary
Class 2016 2017 2018 Ratio
7108 0.1975 0.1735 0.1501 0.609
7109 0.0928 0.0825 0.0726 0.541
7110 0.3250 0.2932 0.2646 0.423
7111 0.2907 0.2544 0.2187 0.481
7112 0.6463 0.5740 0.5051 0.556
7113 0.3631 0.3220 0.2829 0.556
7114 0.6625 0.5837 0.5077 0.597
7115 0.4742 04214 0.3714 0.577
7116 0.3565 0.3207 0.2881 0.450
7117 1.0514 0.9386 0.8325 0.517
7118 1.4321 1.2732 1.1231 0.518
7119 1.3731 1.2056 1.0443 0.520
7120 4.7234 4.1252 3.5405 0.519
7121 5.3466 4.8456 4.3981 0.363
7122 0.3330 0.2988 0.2674 0.515
7200 1.4971 1.3085 1.1244 0.475
7201 1.2082 1.0547 0.9054 0.515
7202 0.0229 0.0203 0.0177 0.520
7203 0.0921 0.0837 0.0753 0.598
7204 0.0000 0.0000 0.0000 0.500
7205 0.0000 0.0000 0.0000 0.500
7301 0.5238 0.4764 0.4341 0.481
7302 0.7194 0.6527 0.5934 0.468
7307 0.4636 0.4093 0.3577 0.558
7308 0.2321 0.2086 0.1864 0.569
7309 0.2340 0.2075 0.1821 0.591
7400 1.7216 1.5048 1.2930 0.475
Expected Loss Rates in Dollars Per Sq. Ft.
of Wallboard Installed
Primary-
((Class 2045 2646 2047 Ratio
0551 0:0127 0:0H2 0:0090 0:460))
Primary
Class 2016 2017 2018 Ratio
540 0.0173 0.0155 0.0137 0.458
541 0.0068 0.0061 0.0054 0.453
550 0.0271 0.0242 0.0217 0.415
551 0.0113 0.0102 0.0093 0.392




Washington State Register, Issue 19-19 WSR 19-19-066

AMENDATORY SECTION (Amending WSR 18-24-073, Maximum Experi-
filed 11/30/18, effective 1/1/19) Expected Loss Range ence Modification
WAC 296-17-890 Table IV. 9327 - 10.006 0.84
Maximum Experience Modifications 10.007 - 10.686 0.83
For Firms with No Compensable Accidents: 10.687 - 11,366 0.82
Effective January 1, ((2649)) 2020 11367 - 12,070 0.81
Maximum Experi- 12,071 - 12,803 0.80
Expected Loss Range ence Modification 12.804 - 13.565 0.79
@ - 552 090 13566 - 14356 078
5 - 6740 0-89 14357 - 15177 077
937 - 1620 0-84 18752 - 19717 072
B35 - 306t 0-80 22793 - 23875 0.68
BA82 - 16347 076 27302 - 29.057 0.64
W27 - 202 672 41573  and higher 0.60
20.H3 - 2128 0.7+
25829 - 22474 670 AMENDATORY SECTION (Amending WSR 18-24-073,
2175 - 23249 0-69 filed 11/30/18, effective 1/1/19)
23256 - 24355 6:68 WAC 296-17-895 Industrial insurance accident fund
24356 - 25.491 0-67 base rates, stay at work and medical aid base rates by
25492 - 26657 0-66 otk and medics]aid Tund base rato by lass of indusry
26658 - 27852 065 shall be as set forth below.
7853 - 20:645 0-64 Base Rates Effective
20;646 - 32335 063 January 1, ((2649)) 2020
32336 - 36370 062 Accident Stay at Medical Aid
3631 - 42423 061+ Class Fund Work Fund
42,424 and-higher 0:60)) (64 150616 0-0218 0-6002
1 - 5.410 0.90 103 20919 0-0302 +0231
5411 - 6.605 0.89 104 13892 0-020+ 0.6059
6,606 - 7.285 0.88 105 +43148 0-6205 08635
7.286 - 7,965 0.87 106 35957 80516 +9986
7.966 - 8.646 0.86 107 15485 0-0226 05819
8.647 - 9.326 0.85 108 13892 0-020+ 0.6059

[61] Proposed



WSR 19-19-066

Class
H2
26+
202

Proposed

Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid
Fund Work Fund

[62]

Class

Base Rates Effective

January 1, ((2649)) 2020

Accident Stay at
Fund Work
11885 00172
09388 0-0435
0-6537 0-0095

122048 01773
02563 0-0037
04156 0-0060
14340 0-0207
24357 0-0355
14763 0-0213
0-8289 0-0H8
10840 0-0156
03998 0-0056
0-6309 0-0090
19664 0-0283
0-8432 0-0422
0-4626 0-0066
0-0298 0-0004
0-:6793 0-0098
02973 0-0039
0941+ 00135
09450 0-0136
0-:6921 0-0099
+HH 0-0+62
07015 0-0100
10130 0-0H46
2:4927 0-0365
+4341 0-0209
10430 0-0H46
0-6222 0-0090
10043 0-04H44
11916 00+
07065 0-040+
0-9000 0-0128
0-4662 0-0067
0-4623 0-0066
0:6972 0-0098
09424 00135
03494 0-0048
08327 0-0H9
0-6047 0-0086

Medical Aid
Fund

05788
04912
02662



Class

Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid
Fund Work Fund

[63]

Class

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
0:6043 0-0085
o-H74 0-:0017
0-6897 0-0098
0-8958 0-0127
07184 0-0103
0-4866 0-0070
0:5466 0-0078
0881+ 0-0126
02453 0-0035
05754 0-0083
01560 0-0022
05917 0-0084
12908 0-0182
01394 0-0019
0:5856 0-0083
03224 0-0045
03534 0-005+
07004 0-0100
02593 0-0037
01984 0-0028
02472 0-0035
+HHT 007
0956+ 0-0134
10243 0-0H45
138+ 0-0159
17625 0-0256
05296 0-:0075
09235 0-0432
0:5740 0-0082
0210+ 0-0030
0-0807 0-0012
01383 0-0019
0-4429 0-0062
03564 0-0049
0:6531 0-009+
0:4648 0-0065
014 0-0015
05929 0-0084
0-4093 0-0058
02418 0-0034

WSR 19-19-066

Medical Aid
Fund

04788
0:0768
0:4665

Proposed
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Class

Proposed

Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid
Fund Work Fund

[64]

Class

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
09377 0-0136
01095 0-0015
01052 0-0015
05486 0-0078
05992 0-0086
01466 0-0020
03923 0-0055
01569 0-0023
076 0-0102
0-4286 0-0062
04734 0-0068
05513 0-0079
10078 0-04H44
031147 0-0016
01656 0-0023
02428 0-0034
02368 0-0034
14349 0-0204
02717 0-0038
0328+ 0-0046
01767 0-0026
0-0766 0-00H
0-H35 0-0016
0-4254 0-006+
0-080+ 0-00H
02398 0-0034
03019 0-0042
01866 0-0026
0356+ 0-0050
07502 0-0108
01704 0-0024
03416 0-0048
07610 0-040+
0-9059 0-0130
04217 0-0060
0-076+ 0-00H
04298 0-0019
0:0373 0-0005
0108+ 0-0016
03735 0-0052

Medical Aid
Fund

04219
0:0832
0:0933



Class

Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid
Fund Work Fund

[65]

Class
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Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
03097 0-0043
02293 0-0032
03455 0-002+
0-4996 0-0072
0-5866 0-0085
10276 0-0H45
0-4894 0-0069
08853 0-0125
0:6155 0-0086
0-6020 0-0086
16310 0-0232
21539 0-0308
2123 0-0304
78824 01128
F2955 0104+
04736 0-0067
2:4920 0-0363
21380 0-0310
0-0376 0-0005
0-H98 0-0016
0-0000 0-0000
0-0000 0-0000
0-648+ 0-009+
11060 0-0157
0-5980 0-0085
02933 0-004+
03095 0-0043
28658 0-0417
1.3901 0.0215
1.8152 0.0279
1.2604 0.0195
1.2880 0.0196
3.3331 0.0507
1.4172 0.0219
1.2604 0.0195
0.9017 0.0138
29172 0.0454
3.0964 0.0482
1.1673 0.0180
1.2531 0.0194

WSR 19-19-066

Medical Aid
Fund

03166
01829
01044
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WSR 19-19-066

Proposed

Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid

Fund Work Fund
2.2923 0.0356 0.8312
1.5613 0.0240 0.7752
1.2500 0.0193 0.5074
1.0292 0.0156 0.6647
3.0488 0.0475 1.0082
2.6462 0.0409 1.1352
1.0127 0.0156 0.4674
1.1142 0.0171 0.5669
0.6691 0.0101 0.4826
2.3195 0.0356 1.1963
1.4215 0.0220 0.5891
2.4344 0.0373 1.3043
3.6057 0.0549 2.1769
1.8655 0.0290 0.6737
1.3904 0.0217 0.4198
2.9710 0.0454 1.6554
1.9568 0.0302 0.8544
1.5863 0.0243 0.8749
1.1969 0.0184 0.5770
1.6711 0.0256 0.9076
1.8572 0.0285 0.9385
2.4678 0.0380 1.1883
1.5782 0.0243 0.7018
1.6514 0.0254 0.7687
0.6497 0.0099 0.4132
0.6538 0.0101 0.3184
1.0440 0.0163 0.3127
1.0483 0.0163 0.3707
1.3866 0.0212 0.7452
0.6672 0.0102 0.4000
0.9750 0.0150 0.4534
0.6198 0.0096 0.2319
29172 0.0454 0.9669
0.7544 0.0116 0.3832
1.5782 0.0243 0.7018
1.1569 0.0178 0.5510
0.8998 0.0138 0.4696
0.6130 0.0095 0.2480
11.8215 0.1830 4.8087
0.2582 0.0039 0.1505

[66]

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
0.3900 0.0060
1.4194 0.0218
2.4542 0.0381
1.4002 0.0216
0.7574 0.0115
0.9559 0.0147
0.3909 0.0059
0.5600 0.0085
2.0853 0.0320
0.8327 0.0128
0.4696 0.0072
0.0276 0.0004
0.6859 0.0106
0.2674 0.0040
0.8970 0.0137
0.9094 0.0139
0.6940 0.0105
1.0955 0.0169
0.6377 0.0097
1.0276 0.0158
2.2424 0.0350
1.3329 0.0207
1.0276 0.0158
0.6292 0.0097
1.0067 0.0155
1.0594 0.0162
0.7129 0.0109
0.9299 0.0141
0.4103 0.0062
0.4504 0.0068
0.6980 0.0105
1.1289 0.0173
0.3565 0.0052
0.7864 0.0120
0.6293 0.0095
0.3601 0.0054
0.7884 0.0120
0.5796 0.0087
0.3601 0.0054
0.6506 0.0100

Medical Aid
Fund



Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid
Fund Work Fund
0.7856 0.0118 0.6281
0.9950 0.0153 0.5089
0.5653 0.0086 0.3696
0.5722 0.0086 0.4623
0.5709 0.0086 0.3926
1.1826 0.0178 0.8704
0.4608 0.0069 0.3789
1.0410 0.0160 0.5449
0.4766 0.0073 0.2167
0.5209 0.0080 0.2957
0.7865 0.0120 0.4881
0.9272 0.0139 0.7000
0.4564 0.0069 0.2946
0.7183 0.0108 0.5462
0.5217 0.0079 0.3405
0.6173 0.0094 0.3702
0.2039 0.0031 0.1142
0.5438 0.0083 0.3440
0.3803 0.0058 0.2260
0.3218 0.0049 0.2253
1.0084 0.0155 0.4910
0.2877 0.0044 0.1569
0.1952 0.0029 0.1449
0.1952 0.0029 0.1449
0.7557 0.0116 0.3468
0.8966 0.0139 0.3769
0.9636 0.0148 0.4915
1.0746 0.0165 0.5717
0.6212 0.0093 0.4691
0.3821 0.0058 0.2660
1.1751 0.0181 0.5804
0.4887 0.0074 0.3329
0.4310 0.0065 0.3101
0.9656 0.0147 0.5936
0.4205 0.0063 0.3363
0.5449 0.0082 0.4383
0.1201 0.0018 0.0788
0.6674 0.0101 0.4360
0.8870 0.0134 0.6024
0.6173 0.0094 0.3702

[67]

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
0.4766 0.0073
0.4950 0.0075
0.7861 0.0120
0.2485 0.0038
0.5443 0.0083
0.1563 0.0023
0.5874 0.0089
0.4581 0.0069
0.1389 0.0021
0.5627 0.0085
0.3112 0.0046
0.3165 0.0048
0.6724 0.0102
0.2666 0.0041
0.1818 0.0027
0.2388 0.0036
1.2808 0.0199
0.9879 0.0148
0.9696 0.0147
1.1233 0.0167
1.5970 0.0246
0.4564 0.0069
0.8865 0.0135
0.5360 0.0081
0.2021 0.0030
0.0808 0.0012
0.1371 0.0021
0.4599 0.0069
0.3886 0.0057
0.6422 0.0096
0.4509 0.0067
0.1077 0.0016
0.6033 0.0092
0.3873 0.0058
0.2400 0.0036
0.5099 0.0075
0.5766 0.0087
0.2261 0.0033
0.1693 0.0026
0.0561 0.0009

WSR 19-19-066

Medical Aid
Fund

0.2167
03164
0.4780
0.1724
0.2870

Proposed
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Base Rates Effective

Washington State Register, Issue 19-19

January 1, ((2049)) 2020
Accident Stay at Medical Aid

Fund Work Fund
0.1175 0.0018 0.0733
0.2086 0.0032 0.1219
0.0202 0.0003 0.0146
0.4132 0.0061 0.3901
0.1409 0.0022 0.0792
0.0697 0.0010 0.0663
0.1064 0.0016 0.0981
0.0425 0.0006 0.0393
0.6030 0.0092 0.3539
0.0756 0.0012 0.0436
11.0596 0.1704 5.0996
0.7774 0.0119 0.4254
3.1027 0.0482 1.1600
1.1043 0.0167 0.7426
1.2580 0.0195 0.5033
1.8128 0.0281 0.6694
1.3689 0.0212 0.5588
0.9599 0.0145 0.6812
0.9599 0.0145 0.6812
1.0030 0.0153 0.5686
0.7821 0.0120 0.3643
0.3923 0.0060 0.2382
1.3907 0.0215 0.5568
0.5994 0.0092 0.3085
0.1755 0.0026 0.1432
0.8969 0.0137 0.5358
0.8396 0.0129 0.4292
0.1246 0.0019 0.0768
0.0455 0.0007 0.0268
0.0120 0.0002 0.0068
0.0594 0.0009 0.0388
0.0487 0.0007 0.0384
0.9650 0.0149 0.4350
0.1081 0.0016 0.0828
0.1005 0.0015 0.0908
0.4859 0.0073 0.3320
0.6394 0.0098 0.3100
0.1310 0.0019 0.1572
0.3453 0.0051 0.2944
0.1551 0.0024 0.0761

[68]

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at
Fund Work
0.6137 0.0094
0.4203 0.0064
0.4833 0.0074
0.5928 0.0091
1.0064 0.0153
0.1085 0.0016
0.1627 0.0024
0.2430 0.0037
0.2374 0.0036
1.3021 0.0197
0.2715 0.0040
0.3256 0.0048
0.1711 0.0026
0.0705 0.0011
0.1146 0.0017
0.4206 0.0064
0.0769 0.0012
0.2253 0.0034
0.3160 0.0047
0.1646 0.0025
0.3503 0.0052
0.7874 0.0121
0.1691 0.0025
0.3614 0.0055
0.7200 0.0110
0.8665 0.0133
0.4208 0.0064
0.0617 0.0009
0.1318 0.0020
0.0372 0.0006
0.1073 0.0016
0.3149 0.0046
0.1711 0.0025
0.1558 0.0024
0.2919 0.0043
0.6413 0.0099
0.3241 0.0049
0.1219 0.0019
0.2137 0.0032
0.6440 0.0097

Medical Aid
Fund

0.3249
0.2241
0.2577



Base Rates Effective
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January 1, ((2049)) 2020
Accident Stay at Medical Aid

Fund Work Fund

0.3753 0.0057 0.2372
0.1002 0.0015 0.0725
0.3331 0.0051 0.2130
0.1332 0.0020 0.1040
0.8873 0.0138 0.2780
4.1124 0.0629 2.2269
0.1609 0.0024 0.1108
0.7155 0.0106 0.6674
0.2966 0.0044 0.2438
13.6675 0.2035 11.7244
9.5208 0.1385 10.6427
0.3000 0.0045 0.2274
1.0345 0.0161 0.3489
1.0641 0.0163 0.5922
0.9721 0.0152 0.2527
0.3357 0.0050 0.2490
4.7311 0.0696 4.6841

0.0000 0.0000 0.0555
1.2313 0.0189 0.5980
8.6703 0.1342 3.5153
1.6944 0.0262 0.6754
1.2669 0.0196 0.5005
0.0000 0.0000 0.4530
1.1181 0.0170 0.7094
0.4940 0.0075 0.2819
0.1440 0.0022 0.0992
0.0297 0.0005 0.0145
0.0333 0.0005 0.0173
1.2803 0.0198 0.5068
0.0313 0.0005 0.0200
0.0227 0.0003 0.0152
0.3224 0.0049 0.2345
0.3583 0.0053 0.3158
0.2481 0.0037 0.1947
0.1354 0.0020 0.0936
0.5395 0.0082 0.2966
0.5386 0.0084 0.2017
0.8841 0.0133 0.6604
0.4902 0.0074 0.3574
0.8413 0.0126 0.6699
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Base Rates Effective

January 1, ((2649)) 2020

Accident Stay at
Fund Work
0.5950 0.0089
0.5680 0.0087
1.5308 0.0231
2.1277 0.0323
2.1934 0.0337
7.9850 0.1232
10.0528 0.1552
0.4529 0.0068
2.7813 0.0432
2.0403 0.0315
0.0360 0.0005
0.1129 0.0016
0.0000 0.0000
0.0000 0.0000
0.7228 0.0108
1.0275 0.0154
0.6326 0.0096
0.2835 0.0042
0.2922 0.0043
3.1985 0.0497

WSR 19-19-066

Medical Aid
Fund

AMENDATORY SECTION (Amending WSR 18-24-073,

filed 11/30/18, effective 1/1/19)

WAC 296-17-89502 Industrial insurance accident
fund, stay at work, medical aid and supplemental pension
rates by class of industry for nonhourly rated classifica-
tions. The base rates as set forth below are for classifications
whose premium rates are based on units other than hours

worked.

Class
(6546

PEE

N
s
S

n
~
=

n
N
(=

d
N
—

Base Rates Effective

January 1, ((2649)) 2020
Accident Stay at Medical
Fund Work Aid Fund
0.0302 0.0005 0.0146
0.0112 0.0002 0.0062
0.0488 0.0008 0.0219
0.0202 0.0003 0.0096

Supplemental
Pension Fund

6-6009
0:0009
6-6009

0:0009))
0.0010
0.0010
0.0010
0.0010

Proposed
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AMENDATORY SECTION (Amending WSR 18-24-073, filed 11/30/18, effective 1/1/19)

WAC 296-17-89507 Horse racing rates. Horse racing industry industrial insurance accident fund, stay at work fund, med-
ical aid fund, supplemental pension fund and composite rate by class.

Base Rates Effective January 1, ((2049)) 2020

Stay at Work Medical Aid Supplemental
Class Accident Fund ((Fund)) Fund Pension Fund Composite Rate
(6618 80-00% 2:06% 67-00% +:00% 150.00%
6627 9.0993 sk O 4endx 80340k k% 0-8400 k% 8 kaE))
6618 74.00%* 1.00* 74.00* 1.00* 150.00*
6625 71.41%* 1.23%%* 73.88** 12.25%* 158.77**
6626 0.6126%** 0.0105%** 0.6744*** 0.1225%** 1.4200%**
6627 9.833(Q**** 0.1700%*** 8.4680%*** 0.9190**** 19.3900%***
* This rate is calculated on a percentage of ownership in a horse or horses.
HE This rate is calculated per month.
HAk This rate is calculated per horse per day.
Hokkk This rate is calculated per day.
Note: These rates are not subject to experience rating or retrospective rating.

AMENDATORY SECTION (Amending WSR 18-24-073,
filed 11/30/18, effective 1/1/19)

WAC 296-17-920 Assessment for supplemental pen-
sion fund. The amount of ((56-0)) 61.25 mils ((£$0-656}))
(80.06125) shall be retained by each employer from the earn-
ings of each worker for each hour or fraction thereof the
worker is employed. The amount of money so retained from
the employee shall be matched in an equal amount by each
employer, except as otherwise provided in these rules, all
such moneys shall be remitted to the department on or before
the last day of January, April, July, and October of each year
for the preceding calendar quarter, provided self-insured
employers shall remit to the department as provided under
WAC 296-15-229. All such moneys shall be deposited in the
supplemental pension fund.

AMENDATORY SECTION (Amending WSR 18-24-073,
filed 11/30/18, effective 1/1/19)

WAC 296-17B-540 Determining loss incurred for
each claim. (1) Calculating the initial loss incurred:

For each of your claims, we will multiply the case
incurred loss by the appropriate discounted loss development
factors to determine the initial loss incurred.

If you have a fatality, we will use ((three-hundred-fifty-
seven-thousand-two-hundred)) four hundred eighteen thou-
sand dollars ($418.000) as the claim's initial incurred loss for
the claim, with three hundred ((
eighty-three thousand seven hundred dollars ($383,700) for
accident fund incurred loss and thirty-four thousand ((twe))
three hundred dollars ($34.300) for the medical aid incurred
loss, regardless of the case incurred loss, and before recovery
factors if applicable.

(2) Applying the single loss occurrence limit:

Proposed

The initial loss incurred for a claim will be the amount
we use as the loss incurred unless the single loss occurrence
limit applies.

The single loss occurrence limit applies when the sum of
all initial losses incurred for your claims arising out of a sin-
gle event is greater than your selected single loss occurrence
limit. In that case, each claim's initial loss incurred will be its
proportionate share of your single loss occurrence limit.

(3) Applying the expected loss ratio factors:

The preliminary loss incurred for a claim will be the
amount of the initial loss incurred, after application of the
single loss limit, multiplied by the appropriate expected loss
ratio factor. The accident fund and medical aid fund portions
of each claim will have separate expected loss ratio factors
applied.

AMENDATORY SECTION (Amending WSR 18-24-073,
filed 11/30/18, effective 1/1/19)

WAC 296-17B-900 Retrospective rating plans stan-
dard premium size ranges.

RETROSPECTIVE RATING STANDARD PREMIUM SIZE
RANGES

Effective January 1, ((2649)) 2020

Size Group Number Standard Premium Range

From: To:
(F 5436 - 6349
2 6350 - =9
3 186 - 079
4 8080 - 9;049
5 9050 - 16,679
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Size Group Number Standard Premium Range Size Group Number Standard Premium Range

From: To: From: To:
6 10,080 - H:189 48 235500 - 253;999
7 H190 - 2379 49 254;600 - 273;999
& 2380 - 135629 50 274;600 - 295;899
9 13:636 - +4:969 5+ 295900 - 326:199
10 14,970 - 16;369 52 320,200 - 347199
H 16370 - +859 53 347200 - 377499
2 +7860 - 19:459 54 3775500 - 4H5099
B 19466 - 23149 55 4100 - 443:899
4 21150 - 22,949 56 448900 - 491899
+ 22950 - 24:829 57 491900 - 546;499
+6 24:830 - 26:839 58 546;500 - 596;499
+ 26840 - 28959 59 596500 - 661699
18 28,960 - 31219 60 661160 - 736;699
9 35220 - 33;589 6+ 736;700 - 825399
20 33590 - 36,099 62 825;400 - 936;599
20 36;100 - 38789 63 936,600 - 1058999
22 38796 - 4629 64 +659;000 - 1215999
23 4636 - 44:649 65 +216;000 - 42999
24 44650 - 47859 66 +413;600 - 1667999
25 47860 - 55259 67 1668000 - 2;002;999
26 51266 - 54-889 6% 2;003;000 - 2471999
27 54890 - 58749 69 2472600 - 3164999
28 58750 - 62;849 70 3:162;000 - 4299999
29 62850 - 67229 * 4;300;000 - 6:444:999
30 65236 - #5969 72 6;445:000 - H-789:999
31 910 - 76,909 73 H;796,000 - 30,179,999
32 76;910 - 82,269 74 30,180,000 - and-ever))
33 82270 - 88,009 1 5.270 - 6.159
34 88040 - 94;069 2 6.160 - 6.959
35 94:676 - 106;699 3 6.960 - 7.839
36 166;700 - 167899 4 7.840 - 8.779
37 167900 - HS5;699 3 8.780 - 9.719
38 H5700 - +23;999 6 9.780 - 10.849
39 124:600 - 132;999 7 10.850 - 12.009
40 133;600 - +42;599 8 12,010 - 13.219
4 +42;600 - +52;999 9 13.220 - 14519
42 +53;600 - +64:199 10 14,520 - 15.879
43 1642600 - +6:199 11 15880 - 17.319
44 +76;200 - +89:299 12 17.320 - 18.879
45 189300 - 203;499 13 18.880 - 20.519
46 203;500 - 2186899 14 20.520 - 22.259
47 218;900 - 235;499 15 22260 - 24.089

[71] Proposed
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Size Group Number Standard Premium Range Size Group Number Standard Premium Range
From: To: From: To:
16 24,090 - 26,029 58 524,300 - 578.599
17 26,030 - 28,089 59 578.600 - 641,299
18 28,090 - 30,279 60 641,300 - 714,599
19 30,280 - 32,579 61 714,600 - 800,599
20 32,580 - 35,019 62 800.600 - 902,699
21 35.020 - 37,629 63 902,700 - 1,026,999
22 37.630 - 40,379 64 1,027,000 - 1.179.999
23 40,380 - 43,309 65 1,180,000 - 1,370,999
24 43310 - 46,419 66 1,371,000 - 1,617,999
25 46,420 - 49.719 67 1,618,000 - 1,942,999
26 49.720 - 53.239 68 1,943,000 - 2,397,999
27 53,240 - 56,989 69 2,398.000 - 3,066,999
28 56,990 - 60,959 70 3.067.000 - 4,170,999
29 60.960 - 65.209 71 4,171,000 - 6,251,999
30 65210 - 69,749 72 6,252,000 - 11,439,999
31 69.750 - 74.599 73 11,440,000 - 29,269,999
32 74,600 - 79,799 74 29,270,000 - and over
33 79.800 - 85,369
34 85.370 - 91,249
35 91.250 - 97.679 WSR 19-19-067
36 97,680 - 104,699 PROPOSED RULES
o h DEPARTMENT OF
31 104,700 - 112,199 LABOR AND INDUSTRIES
38 112,200 - 120.299 [Filed September 17, 2019, 9:19 a.m.]
39 120.300 - 128.999 Original Notice.
40 129.000 - 138.299 Preproposal statement of inquiry was filed as WSR 19-
41 138300 - 148,399 15-122. L .
Title of Rule and Other Identifying Information: WAC
42 148400 - 159.299 296-17-870 Evaluation of actual losses (occupational disease
43 159,300 - 170,899 date of injury for experience rating); and chapter 296-17
44 170.900 - 183.599 WAC, General reporting mle;, audit and recovrdkeeping, rates
and rating system for Washington workers' compensation
45 183,600 - 197,399 insurance.
46 197.400 - 212.299 Hearing Location(s): On November 1, 2019, at 1:00
) p.m., at the Department of Labor and Industries (L&I) Head-
47 212.300 - 228.309 quarters, Auditorium, 7273 Linderson Way S.W., Tumwater,
48 228.400 - 246.399 WA 98501.
49 246,400 - 265.799 Date of Intended Adoption: November 19, 2019.
Submit Written Comments to: Annie Peeples, P.O. Box
30 265.800 - 286999 44148, Olympia, WA 98504-4148, email Annic.Peeples@
51 287,000 - 310,599 Lni.wa.gov, fax 360-902-5830, by November 1, 2019, 5:00
52 310,600 - 336,799 pm. . o )
Assistance for Persons with Disabilities: Contact Annie
33 336.800 - 366.199  peeples, phone 360-902-4723, fax 360-902-5830, TTY 360-
54 366.200 - 398.799 902-5797, email Annie.Peeples@Lni.wa.gov, by October 29,
2019.
55 398.800 - 435,399 .
— - Purpose of the Proposal and Its Anticipated Effects,
56 435.400 - 477,099 Including Any Changes in Existing Rules: The proposal
57 477.100 - 524.299 amends WAC 296-17-870 Evaluation of actual losses. An

employer's experience rating is a factor in determining rates

Proposed [72]
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they pay for workers' compensation insurance. The date of
injury is a factor in determining the experience rating. This
proposal codifies the department's practice to use the date a
claim is received as the date of injury for an occupational dis-
ease claim.

Reasons Supporting Proposal: The existing rule is incon-
sistent with the department's practice to use the date of receipt
as the date of injury, and with other existing rules. The rea-
sons for the proposal are to clarify the rule so that employers
understand how the experience period is determined for
occupational disease claims, and so that the department fairly
and consistently apportions losses arising from occupational
disease claims.

Statutory Authority for Adoption: RCW 51.04.020 and
51.16.035.

Statute Being Implemented: RCW 51.16.035.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting:
Annie Peeples, Tumwater, Washington, 360-902-4723;
Implementation: Keith Bingham, Tumwater, Washington,
360-902-4826; and Enforcement: Victoria Kennedy, Tum-
water, Washington, 360-902-4997.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Since the proposed rules do not change any exist-
ing coverage options for employers or workers and adjust
fees pursuant to legislative standards, they are exempted by
RCW 34.05.328 (5)(b)(vi) from the requirement for a cost-
benefit analysis.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

September 17, 2019
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 13-11-128,
filed 5/21/13, effective 7/1/13)

WAC 296-17-870 Evaluation of actual losses. (1)
Except as provided in subsections (3) through (12) of this
section, the actual losses for claims with a date of injury
during the experience period will be evaluated on the "valua-
tion date." Losses on claims occurring outside the experience
period will not be included. The actual losses for closed
claims must include:

(a) Accident and medical aid payments; and

(b) Pension reserve amounts paid by the accident fund;
and

(c) Accident and medical aid benefits or payments that
are scheduled to be paid; and

WSR 19-19-067

(d) Reserve for other accident and medical aid benefits
accessible by the worker while the claim is closed.

The actual losses for claims that are open may, in addi-
tion, also include a reserve for future payments. Actual losses
do not include wage subsidies or reimbursements paid by the
stay-at-work program.

(2) Valuation date. The valuation date shall be June 1,
seven months immediately preceding the effective date of
premium rates.

(3) Retroactive adjustments - Revision of losses
between valuation dates. No claim value shall be revised
between valuation dates and no retroactive adjustment of an
experience modification shall be made because of disputation
concerning the judgment of the claims examiner or because
of subsequent developments except as specifically provided
in the following cases:

(a) In cases where loss values are included or excluded
through mistake other than error of judgment.

(b) In cases where a third party recovery is made, subject
to subsection (5)(a) of this section.

(c) In cases where the claim qualifies as a second injury
claim under the provisions of RCW 51.16.120.

(d) In cases where a claim, which was previously evalu-
ated as a compensable claim, is closed and is determined to
be noncompensable (ineligible for benefits other than medi-
cal treatment).

(e) In cases where a claim is closed and is determined to
be ineligible for any benefits.

In the above specified cases retroactive adjustment of the
experience modification shall be made for each rating in
which the claim was included. Retroactive adjustments will
not be made for rating periods more than ten years prior to the
date on which the claim status was changed.

(4) Average death value. Each fatality occurring to a
worker included within the mandatory or elective coverage of
Title 51 RCW shall be assigned the "average death value."
The "average death value" shall be the average incurred cost
for all such fatalities occurring during the experience period.
The average death value is set forth in WAC 296-17-880
(Table II).

(5) Third-party recovery - Effect on experience mod-
ification.

(a) For claims with injury dates prior to July 1, 1994, a
potential claim cost recovery from action against a third
party, either by the injured worker or by the department, shall
not be considered in the evaluation of actual losses until such
time as the third-party action has been completed. If a third-
party recovery is made after a claim had previously been used
in an experience modification calculation, the experience
modification shall be retroactively adjusted. The department
shall compute a percentage recovery by dividing the current
valuation of the claim into the amount recovered or recover-
able as of the recovery date, and shall reduce both primary
and excess losses previously used in the experience modifica-
tion calculation by that percentage.

(b) For claims with injury dates on or after July 1, 1994,
if the department determines that there is a reasonable poten-
tial of recovery from an action against a third party, both pri-
mary and excess values of the claim shall be reduced by fifty
percent for purposes of experience modification calculation,

Proposed



WSR 19-19-073

until such time as the third-party action has been completed.
This calculation shall not be retroactively adjusted, regard-
less of the final outcome of the third-party action. After a
third-party recovery is made, the actual percentage recovery
shall be applied to future experience modification calcula-
tions.

(c) For third-party actions completed before July 1,
1996, the claim shall be credited with the department's net
share of the recovery, after deducting attorney fees and costs.
For third-party actions completed on or after July 1, 1996, the
claim shall be credited with the department's gross share of
the recovery, before deducting attorney fees and costs.

(d) Definitions:

(1) As used in this section, "recovery date" means the
date the money is received at the department or the date the
order confirming the distribution of the recovery becomes
final, whichever comes first.

(i1) As used in this section, "recoverable" means any
amount due as of the recovery date and/or any amount avail-
able to offset case reserved future benefits.

(6) Second injury claims. The primary and excess val-
ues of any claim which becomes eligible for second injury
relief under the provisions of RCW 51.16.120, as now or
hereafter amended, shall be reduced by the percentage of
relief granted.

(7) Occupational disease claims. When a claim results
from an employee's exposure to an occupational disease haz-
ard, the "date of injury," solely for the purpose of experience

rating, will be the date the ((disabiity-was-diagnesed-and-that

gaverise-to-the filingefa)) claim for benefits was received by
the department. The cost of any occupational disease claim,

paid from the accident fund and medical aid fund and arising
from exposure to the disease hazard under two or more
employers, shall be prorated to each period of employment
involving exposure to the hazard. Each insured employer
who had employed the claimant during the experience period,
and for at least ten percent of the claimant's exposure to the
hazard, shall be charged for his/her share of the claim based
upon the prorated costs.

(8) Maximum claim value. No claim shall enter an
employer's experience record at a value greater than the
"maximum claim value." The maximum claim value is set
forth in WAC 296-17-880 (Table II).

(9) Catastrophic losses. Whenever a single accident
results in the deaths or total permanent disability of three or
more workers employed by the same employer, costs charged
to the employer's experience shall be limited as required by
RCW 51.16.130.

(10) Acts of terrorism. Whenever any worker insured
with the state fund sustains an injury or occupational disease
as a result of an incident certified to be an act of terrorism
under the U.S. Terrorism Risk Insurance Act of 2002, the
costs of the resulting claim shall be excluded from the expe-
rience rating computation of the worker's employer.

(11) Claims filed by preferred workers. The costs of
subsequent claims filed by certified preferred workers will
not be included in experience calculations, as provided in
WAC 296-16-150.

(12) Life and rescue phase of emergencies: This provi-
sion applies to "emergency workers" of nongovernmental
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employers assigned to report in classification 7205 (WAC
296-17A-7205) who assist in a life and rescue phase of a state
or local emergency (disaster). The life and rescue phase of an
emergency is defined in RCW 51.16.130(3) as being the first
seventy-two hours after a natural or man-made disaster has
occurred. For an employer to qualify for this special experi-
ence rating relief, a state or local official such as, but not lim-
ited to, the governor; a county executive; a mayor; a fire mar-
shal; a sheriff or police chief must declare an emergency and
must request help from private sector employers to assist in
locating and rescuing survivors. This special relief is only
applicable to nongovernmental employers during this initial
seventy-two hour phase of the declared emergency unless the
emergency has been extended by the official who declared
the emergency. The cost of injuries or occupational disease
claims filed by employees of nongovernmental employers
assisting in the life and rescue phase of a declared emergency
will not be charged to the experience record of the nongov-
ernmental state fund employer.

WSR 19-19-073
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF REVENUE
(By the Code Reviser's Office)
[Filed September 17,2019, 10:18 a.m.]

WAC 458-16-210 and 458-16-260, proposed by the depart-
ment of revenue in WSR 19-06-057, appearing in issue 19-06
of the Washington State Register, which was distributed on
March 20, 2019, is withdrawn by the office of the code
reviser under RCW 34.05.335(3), since the proposal was not
adopted within the one hundred eighty day period allowed by
the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 19-19-074
PROPOSED RULES
GAMBLING COMMISSION
[Filed September 17,2019, 10:23 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
08-094.

Title of Rule and Other Identifying Information: New
WAC 230-03-146 Applying for a raffle license by a credit
union and 230-11-013 Conducting a raffle by a credit union.

Hearing Location(s): On November 14, 2019, at 9:00
a.m., at the Hampton Inn & Suites, 4301 Martin Way East,
Olympia, WA 98516. Hearing will take place at the Novem-
ber commission meeting. The meeting date and time is tenta-
tive. Visit our web site at www.wsgc.wa.gov about seven
days prior to the meeting, select "November Commission
Meeting" to confirm the hearing date, location, and start time.

Date of Intended Adoption: November 14, 2019.
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Submit Written Comments to: Ashlie Laydon, P.O. Box
42400, Olympia, WA 98504-2400, email rules.coordinator@
wsgc.wa.gov, fax 360-486-3624.

Assistance for Persons with Disabilities: Contact Julie
Anderson, phone 360-486-3453, TTY 360-486-3637, email
julie.anderson@wsgc.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules are
needed in order to clarify the process for credit unions to
obtain a raffle license and to conduct raffles for credit union
members.

Reasons Supporting Proposal: In April 2019, the
agency's commissioners authorized staff to issue raffle
licenses to credit unions pursuant to RCW 9.46.0209 (2)(a)
and consistent with the purpose of RCW 9.46.0315. How-
ever, current raffle and licensing rules do not distinguish
credit unions from nonprofits even though there are some
organizational structural differences than those identified in
RCW 9.46.0209(1) and some additional rules are needed for
members-only credit union raffles.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: RCW 9.46.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Brian Considine, Attorney, 4565 7th Avenue S.E., Lacey,
WA 98503, 360-486-3469; Implementation: David Trujillo,
Director, 4565 7th Avenue S.E., Lacey, WA 98503, 360-486-
3512; and Enforcement: Tina Griffin, Assistant Director,
4565 7th Avenue S.E., Lacey, WA 98503, 360-486-3546.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Per RCW 34.05.328 (5)(b), a cost-benefit analysis
is not required.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045; and rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not impose more-than-minor costs to businesses. The
new rules outline how a raffle should be conducted by a
credit union and require a credit union to obtain a license to
conduct raffles if gross revenues from all such raffles during
a calendar year exceed five thousand dollars. Licensing fees
are exempt from review under RCW 34.05.310. However,
the cost to comply with the new rules does not exceed less
than three-tenths of one percent of the annual revenue or
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income of credit unions or one percent of the annual payroll,
therefore more-than-minor costs are not imposed.

September 17, 2019
Ashlie Laydon
Rules Coordinator

NEW SECTION

WAC 230-03-146 Applying for a raffle license by a
credit union. Credit unions may apply for a raffle-credit
union license to operate raffles, as authorized under RCW
9.46.0209(2) and 9.46.0315. The credit union must provide:

(1) Proof they are currently a federally or state chartered
credit union located in Washington and are in good standing;
and

(2) Official meeting minutes of the organization for the
last twelve months demonstrating they are in the business for
nongambling purposes; and

(3) A listing of the names of the director, board chair,
and board as defined in WAC 208-400-020; and

(4) A section in their bylaws or their articles of incorpo-
ration guaranteeing that, if the organization is dissolved, all
raffle revenues less prizes and expenses must be distributed
to a charitable and nonprofit organization as set out in RCW
9.46.0209(1); and

(5) A listing of the charitable and nonprofit organizations
as set out in RCW 9.46.0209(1) receiving all raffle revenues
less prizes and expenses; and

(6) Any additional information requested by us.

NEW SECTION

WAC 230-11-013 Conducting a raffle by a credit
union. The following requirements apply when a credit union
organized and operating under state or federal law conducts a
raffle:

(1) All revenue received from raffles, less prizes and
expenses, must be devoted to purposes authorized in RCW
9.46.0209(1); and

(2) Tickets for such raffles can be sold only to, and win-
ners are determined only from among, the regular members
of the credit union; and

(3) All recordkeeping requirements outlined in this chap-
ter must be met; and

(4) A license must be obtained if gross revenues from all
such raffles held by the credit union during a calendar year
exceed five thousand dollars.

WSR 19-19-075
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 17,2019, 10:44 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-
10-059.

Proposed
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Title of Rule and Other Identifying Information: WAC
220-340-430 Commercial crab fishery—Gear requirements,
220-340-435 Commercial crab fishery—Shellfish pot
requirements, 220-340-480 Commercial crab fishery—Gear
limits—Coastal, and 220-340-490 Commercial crab fish-
ery—Coastal gear recovery permits.

Hearing Location(s): On November 6, 2019, at 9:00
a.m., at the Montesano City Hall, 112 North Main Street,
Montesano, WA 98563.

Date of Intended Adoption: On or after January 3, 2020.

Submit Written Comments to: Heather Hall, P.O. Box
43200, Olympia, WA, email Heather.Hall@dfw.wa.gov.

Assistance for Persons with Disabilities: Contact
Dolores Noyes, phone 360-902-2349.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These proposed
rule changes would reduce the risk of coastal commercial
Dungeness crab gear becoming entangled with marine mam-
mals including humpback whales, which are listed under the
Endangered Species Act.

Changes would require crab line that connects a crab pot
to the buoy at the surface be marked in [a] manner that makes
it identifiable and the amount of line used be only that which
is necessary to compensate for tides, currents and weather. In
addition, permanent pot limits would be reduced beginning
May 1 through the end of the season on September 15 and the
amount of replacement tags would be reduced. A summery
[summer] buoy tag would be required beginning May 1
which would distinguish it from crab gear that is allowed
prior to May 1. Derelict gear recovery would be allowed
beginning June 1 for all crab gear that does not possess a
summer buoy tag.

Reasons Supporting Proposal: Large whale entangle-
ments have increased along the west coast in recent years;
these proposed changes are intended to reduce the risk that
Washington coastal commercial Dungeness crab gear
becomes entangled with whales. Whale disentanglement
responders have recommended that reducing the amount of
slack line at the surface may reduce the risk that whales will
become entangled in excess line. One of the larger data gaps
in understanding whale entanglements is not being able to
identify gear entangled on a whale, line marking require-
ments will improve the information collected and help disen-
tanglement teams and fishery managers understand whale
entanglements better.

A reduced pot limit from May 1 through September 15
will reduce the amount of gear in the water by at least one-
third during the time that whales are more common off the
Washington coast. Requiring a different buoy tag during the
summer compared to the one used during the winter will
allow derelict gear recovery to begin earlier when conditions
are more favorable and will reduce the amount of lost or
abandoned gear in the water. With the new requirements for
a reduced pot limit and summer buoy tags, the period where
replacement tags are available will be shortened reducing the
need for additional replacement tags.

Statutory Authority for Adoption: RCW 77.040.020
[77.04.020], 77.12.045, and 77.12.047.

Statute Being Implemented:
[77.04.020], 77.12.045, and 77.12.047.

RCW  77.040.020
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Heather Hall, 1111 Washington Street S.E., Olympia, WA,
360-902-2487; Implementation: Dan Ayres, 48 Devonshire
Road, Montesano, WA, 360-249-1209; and Enforcement:
Chief Steve Bear, 1111 Washington Street S.E., Olympia,
360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. A more-than-
minor cost "means a cost per business that is less than three-
tenths of one percent of annual revenue or income, or one
hundred dollars, whichever is greater." (RCW 19.85.020(2).)

New costs to all license owners that participate in the
coastal crab fishery could result from the requirement to
mark the line that goes from the pot to the buoy and the cost
of buoy tags for the summer fishery.

The proposed rule does not specify how the line must be
marked other than the location and the color of marking. The
proposed rule language is purposely broad to allow license
owners to be innovative and find ways to minimize the cost
of marking line. Input from participants on the Coastal
Dungeness Crab Advisory Board suggest that the cost of line
marking would be negligible.

Only license owners that chose to fish from May through
September 15 would incur the new cost of purchasing sum-
mer buoy tags. Historical data shows that participation in the
Dungeness crab fishery drops off beginning in April as the
majority of the crab resource has been harvested and partici-
pants move on to other fisheries that contribute to their busi-
ness portfolio. Initial cost estimates based on recent year's
exvessel revenues (2013-14 through 2017-18) suggest that
the cost of summer buoy tags would not reach the minor cost
threshold. Three tenths of one percent of the past five-year's
average exvessel revenue (per vessel) from the Dungeness
crab fishery ranges from approximately $570 to $820. The
cost of summer buoy tags under the reduced pot limits of two
hundred and three hundred thirty, at the current cost of $1.25
per tag, would be $250 and $412.50 for the two hundred and
three hundred thirty pot limits respectively, below the lowest
minor cost threshold.

A copy of the detailed cost calculations may be obtained
by contacting Heather Hall, 1111 Washington Street S.E.,
Olympia, WA, phone 360-902-2487, fax 360-902-2943.

September 17,2019
Jacalyn M. Hursey
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-17-104,
filed 8/18/17, effective 9/18/17)

WAC 220-340-430 Commercial crab fishery—

((Buey-tag;—pot-tas—and-buey)) Gear requirements. (1)
Buoy tag and pot tag required.
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(a) It is unlawful to place in the water, pull from the
water, possess on the water, or transport on the water any
crab buoy or crab pot without an attached buoy tag and pot
tag that meet the requirements of this section, except as pro-
vided by (b) and (c) of this subsection. A violation of this
subsection is punishable under RCW 77.15.520((;)) Com-
mercial fishing—Unlawful gear or methods—Penalty.

(b) Persons operating under a valid coastal gear recovery
permit as provided in WAC 220-340-440 may possess crab
pots or buoys missing tags or bearing the tags of another
license holder, provided the permittee adheres to provisions
of the permit. Failure to adhere to the provisions of the permit
is a gross misdemeanor, punishable under RCW 77.15.750
Unlawful use of a department permit—Penalty.

(c) Persons operating under a valid coastal gear transport
permit as provided in WAC 220-340-440 may possess crab
pots or buoys bearing the tags issued by another state, pro-
vided the permittee adheres to provisions of the permit. Fail-
ure to adhere to the provisions of the permit is a gross misde-
meanor, punishable under RCW 77.15.750 Unlawful use of a
department permit—Penalty.

(2) Commercial crab fishery pot tag requirements:
Each shellfish pot used in the commercial crab fishery must
have a durable, nonbiodegradable tag securely attached to the
pot that is permanently and legibly marked with the license
owner's name or license number and telephone number. If the
tag information is illegible, or the tag is lost for any reason,
the pot is not in compliance with state law. A violation of this
subsection is punishable under RCW 77.15.520((5)) Com-
mercial fishing—Unlawful gear or methods—Penalty.

(3) Commercial crab fishery buoy tag requirements.

(a) The department issues crab pot buoy tags to the
owner of each commercial crab fishery license upon payment
of an annual buoy tag fee per crab pot buoy tag. Prior to set-
ting gear, each Puget Sound crab license holder must pur-
chase 100 tags, and each coastal crab fisher must purchase
300 or 500 tags, depending on the crab pot limit assigned to
the license.

(b) In coastal waters each crab pot must have the depart-
ment-issued buoy tag securely attached to the first buoy on
the crab pot buoy line (the buoy closest to the crab pot), and
the buoy tag must be attached to the end of the first buoy, at
the end away from the crab pot buoy line.

(c) In Puget Sound, all crab buoys must have the depart-
ment-issued buoy tag attached to the outermost end of the
buoy line.

(d) If there is more than one buoy attached to a pot, only
one buoy tag is required.

(e) Replacement crab buoy tags.

(i) Puget Sound: The department only issues additional
tags to replace lost tags to owners of Puget Sound commer-
cial crab fishery licenses who obtain, complete, and sign a
declaration, under penalty of perjury, in the presence of an
authorized department employee. The declaration must state
the number of buoy tags lost, the location and date where the
licensee last observed lost gear or tags, and the presumed
cause of the loss.

(i) Coastal: The department only issues replacement
buoy tags for the coastal crab fishery beginning March 1 and
after a signed affidavit is received by an authorized depart-
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ment employee. The affidavit must be signed by the primary
or alternate operator fishing the commercial crab gear and
state the number of buoy tags lost, the location and date
where the licensee last observed lost gear or tags, and the pre-
sumed cause of the loss.

(A) Coastal crab license holders with a 300-pot limit
may replace lost tags according to the following schedule:
((DPeriod+)) March 1 through April 30, up to 10 tags.

((€H9—Peﬂed%—add1ﬂeﬁal—tﬂgs—v‘ﬂeh—ﬁe—mefe—th&n—l§

)

(B) Coastal crab license holders with a 500-pot limit may
replace lost tags according to the following schedule: (((H
Perted1)) March 1 through April 30, up to 15 tags.

((€H9—Peﬂed—2—}9—aédmeﬂal—tags—“%h—ﬂe—mefe—th&ﬂ—2§
) Period-+- March 14 | 130,

5)) (C) No replace-
ment tags will be issued for the current season after ((Faly))

May 1.

(D) In the case of extraordinary loss of crab pot gear, the
department may issue replacement tags in excess of the
amount listed in this subsection on a case-by-case basis.

(4) A violation of subsection (3) of this section is a gross
misdemeanor, punishable under RCW 77.15.520((5)) Com-
mercial fishing—Unlawful gear or methods—Penalty.

(5) Commercial crab fishery buoy requirements.

(a) All buoys attached to commercial crab gear must
consist of a durable material and remain floating on the
water's surface when 5 pounds of weight is attached.

(b) No buoys attached to commercial crab gear in Puget
Sound may be both red and white in color unless a minimum
of 30 percent of the surface of each buoy is also prominently
marked with an additional color or colors other than red or
white. Red and white colors are reserved for personal use
crab gear as described in WAC 220-330-020.

(c) It is unlawful for any coastal Dungeness crab fishery
license holder to fish for crab unless the license holder has
registered the buoy brand and buoy color(s) to be used with
the license. A license holder may register only one unique
buoy brand and one buoy color scheme with the department
per license. Persons holding more than one state license must
register buoy color(s) for each license that are distinctly dif-
ferent. The buoy color(s) will be shown in a color photo-
graph.

(i) All buoys fished under a single license must be
marked in a uniform manner with one buoy brand number
registered by the license holder with the department and be of
identical color or color combinations.

(i1) It is unlawful for a coastal Dungeness crab fishery
license holder to fish for crab using any other buoy brand or
color(s) than those registered with and assigned to the license
by the department.

(6) Coastal commercial crab fishery line require-
ments.

(a) All crab pots used in the coastal Dungeness crab fish-
ery shall be set up to use only the amount of line necessary to
compensate for tides, currents, and weather.

(b)(Q) It is unlawful for a coastal Dungeness crab fishery

license holder to use line that connects the main buoy to the

Proposed
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crab pot that is not marked sufficiently to identify it as gear
used in the Washington coastal Dungeness crab fishery.

(ii) Each shellfish pot used in the Washington coastal

commercial Dungeness crab fishery must be rigged with line
that is marked with 18 inches of red in at least two places. At

a minimum, 18 inches of line must be marked in red, no more
than one fathom from the main buoy and no more than one
fathom from the pot.

(7) Violation of subsection (5) of this section is a gross
misdemeanor, punishable under RCW 77.15.520((5)) Com-
mercial fishing—Unlawful gear or methods—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-340-435 Commercial crab fishery—Shell-
fish pot requirements. (1) Commercial gear limited to
pots ((and-ringnets)). It is unlawful to take or fish for crab
for commercial purposes except with shellfish pots ((and-ring
nets)).

(2) Commercial gear escape rings and ports defined.
It is unlawful to use or operate any shellfish pot gear in the
commercial Dungeness crab fishery unless the gear meets the
following requirements:

(a) Pot gear must have 2 or more escape rings or ports;

(b) Escape rings or ports must be 4-1/4 inches inside
diameter or larger; and

(¢) Escape rings or ports must be located in the upper
half of the trap.

(3) Maximum size for commercial crab pots. It is
unlawful to use a crab pot greater than 13 cubic feet in vol-
ume to fish for or take Dungeness crab from state or offshore
waters for commercial purposes.

(4) Groundline gear is unlawful. It is unlawful to attach
or connect a crab pot or ring net to another crab pot or ring net
by a common groundline or any other means that connects
crab pots together.

(5) Penalty. Violation of this section is a gross misde-
meanor, punishable under RCW 77.15.520 Commerecial fish-
ing—Unlawful gear or methods—Penalty, or RCW 77.15.-
522 Unlawful use of shellfish gear for commercial pur-
poses—Penalty, whichever is applicable depending on the
circumstances of the violation.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-340-480 Commercial crab fishery—Gear
limits—Coastal. (1) Coastal crab pot limit.

(a) It is unlawful for a person to take or fish for Dunge-
ness crab for commercial purposes in Grays Harbor, Willapa
Bay, the Columbia River, or waters of the Pacific Ocean adja-
cent to the state of Washington unless the person's Dungeness
crab coastal fishery license or the equivalent Oregon or Cali-
fornia Dungeness crab fishery license is assigned a crab pot
limit. A violation of this subsection is punishable under RCW
77.15.520((;)) Commercial fishing—Unlawful gear or meth-
ods—Penalty.

(b) It is unlawful for a person to deploy or fish more
shellfish pots than the number of shellfish pots assigned to
the license held by that person. A violation of this subsection
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is a gross misdemeanor, punishable under RCW 77.15.-
520((;)) Commercial fishing—Unlawful gear or methods—
Penalty.

(c) It is unlawful to use any vessel other than the vessel
designated on a license to operate or possess shellfish pots
assigned to that license. A violation of this subsection is a
gross misdemeanor, punishable under RCW 77.15.530((5))
Unlawful use of a nondesignated vessel—Penalty.

(d) It is unlawful for a person to take or fish for Dunge-
ness crab or to deploy crab pots unless the person is in posses-
sion of valid documentation issued by the department that
specifies the crab pot limit assigned to the license. A viola-
tion of this subsection is a misdemeanor, punishable under
RCW 77.15.540((;)) Unlawful use of a commercial fishery
license—Penalty.

(e) Beginning May 1, through September 15, it is unlaw-
ful to leave Dungeness crab pots deployed in Grays Harbor,
Willapa Bay, Columbia River, or waters of the Pacific Ocean
adjacent to the state of Washington for more than 21 consec-
utive days without making a Dungeness crab landing.

(2) Grays Harbor pot limit of 200. It is unlawful for
any person to take or fish for crab for commercial purposes in
Grays Harbor (Catch Area 60B) with more than 200 shellfish
pots in the aggregate. It is unlawful for any group of persons
using the same vessel to take or fish for crab for commercial
purposes in Grays Harbor with more than 200 shellfish pots.
Violation of this subsection is a gross misdemeanor, punish-
able under RCW 77.15.520((5)) Commercial fishing—
Unlawful gear or methods—Penalty.

(3) Determination of permanent coastal crab pot lim-
its.

(a) The number of crab pots assigned to a Washington
Dungeness crab coastal fishery license, or to an equivalent
Oregon or California Dungeness crab fishery license is based
on documented landings of Dungeness crab taken from
waters of the Pacific Ocean south of the United States/Can-
ada border and west of the Bonilla-Tatoosh line, and from
coastal estuaries in the states of Washington, Oregon, and
California. Documented landings may be evidenced only by
valid Washington state shellfish receiving tickets, or equiva-
lent valid documents from the states of Oregon and Califor-
nia, which show Dungeness crab were taken between Decem-
ber 1, 1996, and September 16, 1999. Such documents must
have been received by the respective states no later than
October 15, 1999.

(b) The following criteria is used to determine and assign
a crab pot limit to a Dungeness crab coastal fishery license, or
to an equivalent Oregon or California Dungeness crab fishery
license:

(1) The three "qualifying coastal Dungeness crab sea-
sons" are from December 1, 1996, through September 15,
1997; from December 1, 1997, through September 15, 1998;
and from December 1, 1998, through September 15, 1999. Of
the three qualifying seasons, the one with the most poundage
of Dungeness crab landed on a license determines the crab
pot limit for that license. A crab pot limit of 300 will be
assigned to a license with landings totaling up to 35,999
pounds and a crab pot limit of 500 will be assigned to a
license with landings totaling 36,000 pounds of crab or more.
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(i) Landings of Dungeness crab made in the states of
Oregon or California on valid Dungeness crab fisheries
licenses during a qualifying season may be used for purposes
of assigning a crab pot limit to a Dungeness crab fishery
license, provided that documentation of the landings is pro-
vided to the department by the Oregon department of fish and
wildlife and/or the California department of fish and game.

(iii) Landings of Dungeness crab made in Washington,
Oregon, and California on valid Dungeness crab fishery
licenses during a qualifying season may be combined for pur-
poses of assigning a crab pot limit, provided that the same
vessel was named on the licenses, and the same person held
the licenses. A crab pot limit assigned as a result of combined
landings is invalidated by any subsequent split in ownership
of the licenses. No vessel named on a Dungeness crab fishery
license will be assigned more than one coastal crab pot limit.

(4) Appeals of coastal crab pot limits. An appeal of a
crab pot limit by a coastal commercial license holder must be
filed with the department on or before October 18, 2001. The
shellfish pot limit assigned to a license by the department will
remain in effect until such time as the appeal process is con-
cluded.

(5) Summer management period - Pot limits. Begin-

ning May 1 through September 15, it is unlawful for a person
to deploy or fish more than the specified reduced pot limit
assigned to each license. Each pot deployed during the sum-
mer management period must possess a summer buoy tag.

(a) Licenses with a permanent pot limit of 500 will be
assigned a reduced pot limit of 330 pots.

(b) Licenses with a permanent pot limit of 300 will be
assigned a reduced pot limit of 200 pots.

(c) It is unlawful to deploy gear that includes tags other
than the summer buoy tag.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-340-490 Commercial crab fishery—
Coastal gear recovery permits. (1) Emergency coastal
crab gear recovery permit. Emergency permits are granted
on a case-by-case basis to allow crab fishers to recover shell-
fish pots that were irretrievable at the end of the lawful sea-
son opening due to extreme weather conditions. The director
or director's designee may grant an emergency coastal crab
gear permit once a commercial crab season is closed. Crab
fishers must notify and apply to the department's enforcement
program for such emergency permits within 24 hours prior to
the close of the commercial crab season.

(2) Coastal crab gear recovery permit. 15 days after
the close of the primary coastal commercial crab season, the
director or director's designee may grant a coastal crab gear
recovery permit for licensed coastal Dungeness crab fishers
to recover crab pots that remain in the ocean and belong to
state licensed fishers.

(3) It is unlawful to fail to follow the provisions of a
coastal crab gear recovery permit. Violation of this section is
a misdemeanor, punishable under RCW 77.15.750 Unlawful
use of a department permit—Penalty.

WSR 19-19-076

WSR 19-19-076
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed September 17,2019, 10:49 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
11-079.

Title of Rule and Other Identifying Information: WAC
182-531-0100 Scope of coverage for physician-related and
health care professional services—General and administra-
tive, 182-531-1720 Tobacco cessation counseling, and 182-
533-0400 Maternity care and newborn delivery.

Hearing Location(s): On October 22, 2019, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Conference Room 106A, 626 8th Avenue,
Olympia, WA 98504. Metered public parking is available
street side around building. A map is available at https://
www.hca.wa.gov/assets/program/Driving-parking-checkin-
instructions.pdf or directions can be obtained by calling 360-
725-1000.

Date of Intended Adoption: Not sooner than October 23,
2019.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@
hca.wa.gov, fax 360-586-9727, by October 22, 2019.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@
hca.wa.gov, by October 11, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
revising this section to remove requirements and restrictions
on how a provider addresses tobacco/nicotine cessation, and
to centralize coverage information to make it easier for pro-
viders to navigate this topic. This includes moving and cross-
referencing content from the maternity care and newborn
delivery section (WAC 182-533-0400) and adding informa-
tion on pharmacotherapy for tobacco/nicotine cessation.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Michael Williams, P.O. Box 42716, Olympia, WA 98504-
2716, 360-725-1346; Implementation and Enforcement: Jodi
Kunkel, P.O. Box 45506, Olympia, WA 98504-2716 [98504-
5506], 360-725-9805.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
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rule removes restrictions on providers, so it does not impose
any additional costs on small businesses.

September 17, 2019
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-21-058,
filed 10/9/18, effective 11/9/18)

WAC 182-531-0100 Scope of coverage for physician-
related and health care professional services—General
and administrative. (1) The medicaid agency covers health
care services, equipment, and supplies listed in this chapter,
according to agency rules and subject to the limitations and
requirements in this chapter, when they are:

(a) Within the scope of an eligible client's Washington
apple health program. Refer to WAC 182-501-0060 and 182-
501-0065; and

(b) Medically necessary as defined in WAC 182-500-
0070.

(2) The agency evaluates a request for a service that is in
a covered category under the provisions of WAC 182-501-
0165.

(3) The agency evaluates requests for covered services
that are subject to limitations or other restrictions and
approves such services beyond those limitations or restric-
tions as described in WAC 182-501-0169.

(4) The agency covers the following physician-related
services and health care professional services, subject to the
conditions in subsections (1), (2), and (3) of this section:

(a) Alcohol and substance misuse counseling (refer to
WAC 182-531-1710);

(b) Allergen immunotherapy services;

(c) Anesthesia services;

(d) Dialysis and end stage renal disease services (refer to
chapter 182-540 WAC);

(e) Emergency physician services;

(f) ENT (ear, nose, and throat) related services;

(g) Early and periodic screening, diagnosis, and treat-
ment (EPSDT) services (refer to WAC 182-534-0100);

(h) Habilitative services (refer to WAC 182-545-400);

(1) Reproductive health services (refer to chapter 182-
532 WACQ);

(j) Hospital inpatient services (refer to chapter 182-550
WACQ);

(k) Maternity care, delivery, and newborn care services
(refer to chapter 182-533 WAC);

(1) Office visits;

(m) Vision-related services (refer to chapter 182-544
WAC for vision hardware for clients twenty years of age and
younger);

(n) Osteopathic treatment services;

(o) Pathology and laboratory services;

(p) Physiatry and other rehabilitation services (refer to
chapter 182-550 WAC);

(q) Foot care and podiatry services (refer to WAC 182-
531-1300);

(r) Primary care services;

(s) Psychiatric services;
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(t) Psychotherapy services (refer to WAC 182-531-
1400);

(u) Pulmonary and respiratory services;

(v) Radiology services;

(W) Surgical services;

(x) Cosmetic, reconstructive, or plastic surgery, and
related services and supplies to correct physiological defects
(e.g., congenital or as a result of illness or physical trauma),
or for mastectomy reconstruction for post cancer treatment;

(y) Telemedicine (refer to WAC 182-531-1730);

(z) Tobacco/nicotine cessation counseling (refer to
WAC 182-531-1720);

(aa) Vaccines for adults, adolescents, and children in the
United States administered according to the current advisory
committee on immunization practices (ACIP) recommended
immunization schedule published by the Centers for Disease
Control and Prevention (CDC). Vaccines outside the regular
schedule may be covered if determined to be medically nec-
essary;

(bb) Other outpatient physician services.

(5) The agency covers physical examinations for Wash-
ington apple health clients only when the physical examina-
tion is for one or more of the following:

(a) A screening exam covered by the EPSDT program
(see WAC 182-534-0100);

(b) An annual exam for clients of the division of devel-
opmental disabilities; or

(c) A screening pap smear, mammogram, or prostate
exam.

(6) By providing covered services to a client eligible for
Washington apple health, a provider who meets the require-
ments in WAC 182-502-0005(3) accepts the agency's rules
and fees which includes federal and state law and regulations,
billing instructions, and provider notices.

AMENDATORY SECTION (Amending WSR 15-03-041,
filed 1/12/15, effective 2/12/15)

WAC 182-531-1720 Tobacco/nicotine cessation
counseling. (1) The medicaid agency covers tobacco/nico-
tine cessation counseling when ((delivered-by-qualified-pro-

dors ] il it -
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b
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(a) Delivered by qualified providers through an agency-
approved tobacco/nicotine cessation telephone counseling
service;
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(b) The client is pregnant or in the postpartum period as
defined in 42 C.F.R. 435.170. The agency pays for face-to-

face office visits for tobacco/nicotine cessation counseling
for these clients with the following limits:

(1) Counseling must be provided by qualified physicians,
advanced registered nurse practitioners (ARNPs), physician
assistants-certified (PA-Cs), naturopathic physicians, phar-
macists, certified nurse-midwives (CNM), licensed midwives
(LM), psychologists, or dentists;

(i1) Two tobacco/nicotine cessation counseling attempts
are allowed every twelve months. An attempt is defined as up
to four tobacco/nicotine cessation counseling sessions; and

(ii1) The agency does not cover more than one face-to-
face tobacco/nicotine cessation counseling session per client,
per day. The provider must keep written documentation in the
client's record for each session.

(c) Provided through screening, brief intervention, and

referral to treatment (SBIRT). To receive payment for

tobacco/nicotine cessation counseling through SBIRT, pro-
viders must bill the agency using the agency's published bill-
ing instructions.

(2) A provider may prescribe pharmacotherapy for
tobacco/nicotine cessation when the provider considers the
treatment appropriate for the client. The agency covers cer-
tain pharmacotherapy for tobacco/nicotine cessation, includ-
ing prescription drugs and over-the-counter (OTC) nicotine
replacement therapy (NRT), as described in chapter 182-530
WAC.

AMENDATORY SECTION (Amending WSR 15-24-021,
filed 11/19/15, effective 1/1/16)

WAC 182-533-0400 Maternity care and newborn
delivery. (1) The following definitions and abbreviations and
those found in chapter 182-500 WAC apply to this chapter.

(a) "Birthing center" means a specialized facility
licensed as a childbirth center by the department of health
(DOH) under chapter 246-349 WAC.

(b) "Bundled services" means services integral to the
major procedure that are included in the fee for the major pro-
cedure. Under this chapter, certain services which are cus-
tomarily bundled must be billed separately (unbundled) when
the services are provided by different providers.

(c) "Facility fee" means the portion of the medicaid
agency's payment for the hospital or birthing center charges.
This does not include the agency's payment for the profes-
sional fee.

(d) "Global fee" means the fee the agency pays for total
obstetrical care. Total obstetrical care includes all bundled
antepartum care, delivery services and postpartum care.

(e) "High-risk" pregnancy means any pregnancy that
poses a significant risk of a poor birth outcome.

(f) "Professional fee" means the portion of the agency's
payment for services that rely on the provider's professional
skill or training, or the part of the reimbursement that recog-
nizes the provider's cognitive skill. (See WAC 182-531-1850
for reimbursement methodology.)

(2) The agency covers full scope medical maternity care
and newborn delivery services for fee-for-service and man-
aged care clients under WAC 182-501-0060. ((See-subsee-
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eare-serviees:)

(3) The agency does not provide maternity care and
delivery services to clients who are eligible for:

(a) Family planning only programs (a pregnant client
under ((this)) these programs should be referred to the ((Joeat
eommunity serviees—offiee)) Washington healthplanfinder

via www.wahealthplanfinder.org for eligibility review); or
(b) Any other program not listed in this section.

(4) The agency requires providers of maternity care and
newborn delivery services to meet all the following require-
ments:

(a) Providers must be currently licensed:

(i) By the state of Washington's department of health
(DOH), or department of licensing, or both; or

(i1) According to the laws and rules of any other state, if
exempt under federal law((3)).

(b) Providers must have a signed core provider agree-
ment with the agency;

(c) Providers must be practicing within the scope of their
licensure; and

(d) Providers must have valid certifications from the
appropriate federal or state agency, if such is required to pro-
vide these services (e.g., federally qualified health centers
(FQHC:s), laboratories certified through the Clinical Labora-
tory Improvement Amendment (CLIA)).

(5) The agency covers total obstetrical care services
(paid under a global fee). Total obstetrical care includes all
the following:

(a) Routine antepartum care that begins in any trimester
of a pregnancy;

(b) Delivery (intrapartum care and birth) services; and

(c) Postpartum care. This includes family planning coun-
seling.

(6) When an eligible client receives all the services listed
in subsection (5) of this section from one provider, the
agency pays that provider a global obstetrical fee.

(7) When an eligible client receives services from more
than one provider, the agency pays each provider for the ser-
vices furnished. The separate services that the agency pays
appear in subsection (5) of this section.

(8) The agency pays for antepartum care services in one
of the following two ways:

(a) Under a global fee; or

(b) Under antepartum care fees.

(9) The agency's fees for antepartum care include all the
following:

(a) Completing an initial and any subsequent patient his-
tory;

(b) Completing all physical examinations;

(¢) Recording and tracking the client's weight and blood
pressure;

(d) Recording fetal heart tones;

(e) Performing a routine chemical urinalysis (including
all urine dipstick tests); and

(f) Providing maternity counseling.

(10) The agency covers certain antepartum services in
addition to the bundled services listed in subsection (9) of this
section as follows:
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(a) The agency pays for either of the following, but not
both:

(i) An enhanced prenatal management fee (a fee for med-
ically necessary increased prenatal monitoring). The agency
provides a list of diagnoses, or conditions, or both, that the
agency identifies as justification for more frequent monitor-
ing visits; or

(ii) A prenatal management fee for "high-risk" maternity
clients. This fee is payable to either a physician or a certified
nurse midwife.

(b) The agency pays for both of the following:

(1) Necessary prenatal laboratory tests except routine
chemical urinalysis, including all urine dipstick tests, as
described in subsection (9)(e) of this section; and

(i1) Treatment of medical problems that are not related to
the pregnancy. The agency pays these fees to physicians or
advanced registered nurse practitioners (ARNP).

(11) The agency covers high-risk pregnancies. The
agency considers a pregnant client to have a high-risk preg-
nancy when the client:

(a) Has any high-risk medical condition (whether or not
it is related to the pregnancy); or

(b) Has a diagnosis of multiple births.

(12) The agency covers delivery services for clients with
high-risk pregnancies, described in subsection (11) of this
section, when the delivery services are provided in a hospital.

(13) The agency pays a facility fee for delivery services
in the following settings:

(a) Inpatient hospital; or

(b) Birthing centers.

(14) The agency pays a professional fee for delivery ser-
vices in the following settings:

(a) Hospitals, to a provider who meets the criteria in sub-
section (4) of this section and who has privileges in the hos-
pital;

(b) Planned home births and birthing centers.

(15) The agency covers hospital delivery services for an
eligible client as defined in subsection (2) of this section. The
agency's bundled payment for the professional fee for hospi-
tal delivery services include:

(a) The admissions history and physical examination;
and

(b) The management of uncomplicated labor (intrapar-
tum care); and

(¢) The vaginal delivery of the newborn (with or without
episiotomy or forceps); or

(d) Cesarean delivery of the newborn.

(16) The agency pays only a labor management fee to a
provider who begins intrapartum care and unanticipated med-
ical complications prevent that provider from following
through with the birthing services.

(17) In addition to the agency's payment for professional
services in subsection (15) of this section, the agency may
pay separately for services provided by any of the following
professional staff:

(a) A stand-by physician in cases of high risk delivery, or
newborn resuscitation, or both;

(b) A physician assistant or registered nurse "first assist"
when delivery is by cesarean section;
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(c) A physician, ARNP, or licensed midwife for newborn
examination as the delivery setting allows; and

(d) An obstetrician, or gynecologist specialist, or both,
for external cephalic version and consultation.

(18) In addition to the professional delivery services fee
in subsection (15) or the global/total fees (i.e., those that
include the hospital delivery services) in subsections (5) and
(6) of this section, the agency allows additional fees for any
of the following:

(a) High-risk vaginal delivery;

(b) Multiple vaginal births. The agency's typical pay-
ment covers delivery of the first child. For each subsequent
child, the agency pays at fifty percent of the provider's usual
and customary charge, up to the agency's maximum allow-
able fee; or

(c) High-risk cesarean section delivery.

(19) The agency does not pay separately for any of the
following:

(a) More than one child delivered by cesarean section
during a surgery. The agency's cesarean section surgery fee
covers one or multiple surgical births;

(b) Postoperative care for cesarean section births. This is
included in the surgical fee. Postoperative care is not the
same as, or part of, postpartum care.

(20) The agency pays for an early delivery, including
induction or cesarean section, before thirty-nine weeks of
gestation only if medically necessary. The agency considers
an early delivery to be medically necessary:

(a) If the mother or fetus has a diagnosis listed in the
Joint Commission's current table of Conditions Possibly Jus-
tifying Elective Delivery Prior to 39 Weeks Gestation; or

(b) If the provider documents a clinical situation that
supports medical necessity.

(21) The agency will only pay for antepartum and post-
partum professional services for an early elective delivery as
defined in WAC 182-500-0030.

(22) The hospital will receive no payment for an early
elective delivery as defined in WAC 182-500-0030.

(23) In addition to the services listed in subsection (10)
of this section, the agency covers counseling for tobacco

((dependeney))/nicotine cessation for eligible ((pregnant
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lino is subi . lor WAC 13250
0230-and-chapter182-502A-WAL)) clients who are pregnant
or in the postpartum period as defined in 42 C.F.R. 435.170.

See WAC 182-531-1720.
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PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Denture Technology)
[Filed September 17,2019, 10:53 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
21-004.

Title of Rule and Other Identifying Information: Chapter
246-812 WAC, Board of denturists, the board of denturists
(board) is proposing amendments to continuing competency
requirements and expired license requirements. The board is
also proposing adding new rules to address: Use of a profes-
sional title; approval for online schools or programs; denial
and other rights for denturist programs; and hand hygiene,
respiratory hygiene and cough etiquette.

Hearing Location(s): On October 25, 2019, at 2:00 p.m.,
at the Department of Health, Town Center 3, Room 224, 243
Israel Road S.E., Tumwater, WA.

Date of Intended Adoption: October 25, 2019.

Submit Written Comments to: Vicki Brown, Program
Manager, Board of Denturists, P.O. Box 47852, Olympia,
WA 98504-7852, email https://fortress.wa.gov/doh/
policyreview, fax 360-236-2901, by October 11, 2019.

Assistance for Persons with Disabilities: Contact Vicki
Brown, phone 360-236-4865, fax 360-236-2901, TTY 360-
833-6388 or 711, email vicki.brown@doh.wa.gov, by Octo-
ber 18, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board is pro-
posing changes to chapter 246-812 WAC, Board of dentur-
ists, to clarify, streamline, and update regulations for licensed
denturists in Washington state. A comprehensive review of
the chapter had not been done since 2014, and the existing
rules are outdated and conflict with current law and practice.
The proposed rule amendments are necessary to provide
clear, current, and enforceable regulations for licensed den-
turists.

The board is proposing rule amendments to: Make gen-
eral housekeeping changes and clarify language; amend the
continuing competency requirements for denturists; and clar-
ify the expired license requirements.

In addition, the board is proposing new rules to provide
clarification and align licensing standards with current stan-
dards of practice including: Professional title that licensed
denturists may use; standards required for approval of online
schools or programs of denturism; denial or withdrawal of a
denturist program; reinstatement of approval for a denturist
program; appeal rights for a denturist program; hand hygiene;
and respiratory hygiene and cough etiquette.

Reasons Supporting Proposal: The board opened the
chapter to revise the rules so they are clear, concise, and
reflect current denturist practices. This revision is part of the
five-year rule review process under RCW 43.70.041. Specif-
ically, the board is proposing changes to rules that regulate
the denturist profession.

These proposed changes include general housekeeping
changes to update portions of the chapter that have not been
updated for several years to bring the standards up-to-date,
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meet current national standards, and clarify or eliminate
ambiguities or redundant rules.

The board is also prosing [proposing] new sections on:
Use of a professional title provides the profession guidance
on the use of titles or description of services that may be used;
standards required for approval of online schools or programs
of denturism establishes the process the board will use when
reviewing an application for approval of an online school or
program of denturism; denial or withdrawal of a denturist
program gives the board guidance on how to address a pro-
gram that doesn't meet the standards for approval. It allows
the board to conduct reviews or site visits to investigate rea-
sons for denial, and determines that a program does not apply
for renewal is automatically denied; reinstatement of
approval for a denturist program articulates what a program
needs to do to seek reapproval if the board has withdrawn
program approval; appeal right for a denturist program artic-
ulates that a denturist program that has been denied or had
approval withdrawn shall have the right to a hearing to appeal
the board's decision; hand hygiene requires use of soap and
water or alcohol based hand rub to cleanse hands after hands
have been visibly soiled, handling equipment have been con-
taminated, before and after treating each patient, and before
putting on gloves and after taking them off; and respiratory
hygiene and cough etiquette requires denturists to post signs
to cover a cough or sneeze; use/dispose of tissue and to wash
your hands. The proposed rule also requires denturists to pro-
vide tissues, a no-tough [no-touch] receptacle, and offer
masks to patients and visitors.

Statutory Authority for Adoption: RCW 18.30.065.

Statute Being Implemented: Chapter 18.30 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Board of denturists, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Vicki Brown, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-4865.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Vicki Brown, P.O. Box 47852, Olympia, WA
98504-7852, phone 360-236-4865, fax 360-236-2901, TTY
360-833-6388 or 711, email vicki.brown@doh. wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules don't impose costs on businesses.

September 16, 2019
Trina Crawford
Executive Director

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-010 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:
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(1) "Acquired immunodeficiency syndrome" or "AIDS"
means the clinical syndrome of HIV-related illness as defined
by the board of health by rule.

(2) "Approval" and "accreditation" are used interchange-
ably with reference to sanctioning of courses.

(3) (“Beard“-means-the- Washingtonstate-beard-of den-
turists:

4))) "Bruxism" means the excessive grinding of the
teeth ((andfer)) or excessive clenching of the jaw.

(5" Pepartment means-the-department-of health:

‘é) "‘ ,fﬁee BH q II)E " means tiat Seet‘]eﬁ “’itii]‘] the

ters-as-defined-n-echapter 7024 RCW-))

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-120 Denturist licensure—((Initial))
Eligibility and application requirements. An applicant for
a denturist license ((mast)) shall submit to the board:

(1) A completed application;

(2) The application fee required under WAC 246-812-
990;

(3) Verification of passing both a board-approved writ-
ten examination and a practical examination which includes a
practical demonstration of skills;

(4) Verification of having passed the online jurispru-
dence examination;

(5) An official transcript from an educational institution
approved by the board; and

(()) (6) Verification of seven clock hours of AIDS
education as required in chapter 246-12 WAC, Part 8.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-125 Denturist llcensure—Endorse-

2))) An applicant for licensure ((as-a-denturist)) who is
currently licensed to practice denturism in another state, ter-
ritory of the United States, District of Columbia, or Puerto

Rico ((mustfileanapplication-with-the beard-and submit:



Washington State Register, Issue 19-19

(a) Doeumentation-verifying that the-applicant has sue
eess{??? COHP 1efed tlhe testing requirements-in-subsection
i i ))1

that the board has determined has substantially equivalent

licensing standards including written and clinical examina-
tions, shall submit to the board:

(1) A completed application;

(2) The application fee required in WAC 246-812-990;

(3) An official transcript from an educational program
approved by the board; and

(4) Verification of successful completion of board-
approved examinations that include:

(a) A written examination that contains the topics listed
in RCW 18.30.100(4):

b) A practical examination that includes a
demonstration of skills; and
(c) The online jurisprudence examination.
(5) Current licensure in a jurisdiction approved by the
board under RCW 18.30.090(1); and
(6) Seven clock hours of AIDS education as required in
chapter 246-12 WAC, Part 8.

ractical

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-135 ((Baekground-eheek—))Tempo-
rary practice permit—Background check. The board con-

ducts background checks on all applicants to ensure safe
patient care. Since completion of a national criminal back-
ground check may require additional time(()), the board may
issue a temporary practice permit when the applicant has met

all other licensure requirements((;-exeept-the-national-erimi-
nal-background-cheekrequirement)). The applicant must not

be subject to denial of a license or issuance of a conditional
license under this chapter.

(1) A temporary practice permit may be issued to an
applicant who:

(a) Holds an unrestricted, active denturist license in
another state, territory of the United States, District of
Columbia, or Puerto Rico that has substantially equivalent
licensing standards to those in Washington state;

(b) Is not subject to denial of a license or issuance of a
conditional or restricted license; and

(c) Does not have a criminal record in Washington.

(2) A temporary practice permit grants the individual the
full denturist scope of practice.

(3) A temporary practice permit will not be renewed,
reissued, or extended, unless related to a notice of decision as
described in (b) of this subsection. A temporary practice per-
mit expires when any one of the following occurs:

(a) The license is granted,;

(b) A notice of decision on application is mailed to the
applicant, unless the notice of decision specifically extends
the duration of the temporary practice permit; or

(c) One hundred eighty days after the temporary practice
permit is issued.

(4) To receive a temporary practice permit, the applicant
((must)) shall:
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(a) Submit the necessary application, fee(s), and docu-
mentation for the license as required in WAC 246-812-120;

(b) Meet all requirements and qualifications for the
license, except the results from a fingerprint-based national
background check, if required;

(c) Provide verification of having an active unrestricted
denturist license from another state, territory of the United
States, District of Columbia or Puerto Rico that has substan-
tially equivalent licensing standards to those in Washington
state; and

(d) ((Submitthefingerprint-eard)) Provide fingerprints,
payment, and a written request for a temporary practice per-
mit when the department notifies the applicant the national
background check is required.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-150 Examination—Content and
scores. An applicant for licensure as a denturist by examina-
tion must successfully complete a written and practical exam-
ination as specified in RCW 18.30.100. In order to be
licensed, an applicant is required to obtain ((atteast)) an
overall passing score of at least seventy percent on ((beth))
the written examination and ((en-the)) practical examination.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-155 Denturist examination ((seeres))
retakes. An applicant must pass both the written examination
and the practical demonstration of skills within three
attempts. The three attempts include any combination of
board-approved exams. After three failures on either exam,
the applicant must petition the board for permission to take
any further examination. The board shall have complete dis-
cretion regarding such petition and the conditions under
which further examination permission may be granted.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-158 Examination review procedures.

This section only applies to the written or practical examina-

tions administered by the board.
(1) ((A—eandidate-whe-deesnot)) An applicant who fails

to pass the written or clinical examination may request infor-
mal review of their examination results by the board of den-
turists.

(a) The request must be in writing and must be received
by the department within thirty calendar days of the postmark
date of the examination results letter((<));

(b) The board will not ((set-astde)) reverse its prior deter-
mination unless the ((eandidate—shews)) applicant can
demonstrate error in examination content or procedure, or
bias, prejudice, or discrimination in the examination pro-
cess((-));and

(¢) The board will ((net)) only consider any challenges to
examination scores ((antess)) if the total revised score on any
examination section would result in a passing score on that
section of the examination.
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(2) ((Fhe)) Procedure for filing an informal review ((is-as
follews)):

(a) The ((eandidate—must)) applicant shall contact the
denturist program at the department ((efhealth)) for an
appointment to appear personally to review incorrect answers
on the written portion of failed examination, and score sheets
on the failed clinical portion of the examination((-));

(b) During the appointment, the ((eandidate—wil-be))
applicant is provided a standardized form to defend their
examination answers((<))s

(c) The ((eandidate—must)) applicant shall specifically
identify the challenged portion(s) of the examination and
((mrust)) state the specific reason(s) as to why the ((eandi-
date)) applicant feels the results of the examination should be
changed((-));

(d) The ((eandidate-maynettake-merethan)) applicant is
limited to two hours to complete the form for the written por-
tion and two hours to complete the form for the clinical por-
tion((:))s

(e) The ((eandidate)) applicant may bring in notes, texts,
or appropriate documentatlon to the appointment((—Fhe-ean-

):

(f) The ((eandidate-may)) applicant must not bring any
electronic or other equipment to the review appointment that

records audio, records visual images, allows two-way com-
munication, or otherwise retains or transmits informa-
tion((=))

(g) The applicant may not be accompanied by another
person;

(h) The ((eandidate)) applicant is not allowed to retain a
copy of the examination, examination results, or the stan-

dardized form((-Nermay-the-eandidate)), nor take written

notes or pictures ((away)) from the appointment((=

)):

(1) Following the informal review, should the ((eandidate
ean)) applicant decide not to challenge the examination
results((—Fhe-eandidate)), the applicant must sign a statement
on department forms indicating that the request for informal
review is withdrawn. Withdrawal will not affect the right of
the ((eandidate)) applicant to retake the examination at a later
date.

(3) The board will only review and consider ((the)) an

pphcant’ standardlzed form ((eemp{e%ed—by—&}e—e&&d-tdﬂ%e

)) in open session at the

board's next regularly scheduled meeting. The board will

notify the ((eandidate)) applicant in writing, within thirty
working days of the meeting, of its decision.

(4) ((A—eandidate's)) An applicant's failure to follow the
informal review process may result in the loss of the right to
formal ((review)) hearing.

(5) Any ((eandidate)) applicant who has completed the
informal review process and is not satisfied with the result
may submit a request for a formal hearing to be held before
the board of denturists.

(a) The request must be made in writing and must be
received by the department within thirty calendar days of the
postmark date of the results of the board's informal examina-
tion review.

(b) The written request must specifically identify the
challenged portion(s) of the examination and must state the

Proposed

Washington State Register, Issue 19-19

specific reason(s) why the candidate feels the results of the
examination should be changed.

(¢) The board will ((netset-aside)) only reverse its prior
determination ((unless-the-eandidate)) if the applicant shows
error in examination content or procedure, or bias, prejudice,
or discrimination in the examination process.

(d) The board will ((ret)) only consider any challenges
to the written examination score ((anless)) if the total revised
score would result in a passing score.

(6) The formal hearing will be held pursuant to the
Administrative Procedure Act, chapter 34.05 RCW, and the
model procedural rules for adjudicative proceeding of the
department, chapter 246-11 WAC.

NEW SECTION

WAC 246-812-159 Continuing competency require-
ments. The goal of continuing competency is to encourage
the lifetime professional development of the licensed dentur-
ist, and to enhance the clinical and overall skills needed to
protect the health and safety of all patients.

(1) A licensed denturist shall:

(a) Complete and attest to the completion of a minimum
of fifteen clock hours of continuing competency every year as
a part of their annual license renewal requirement; and

(b) Comply with the requirements of chapter 246-12
WAC, Part 7.

(2) The board:

(a) May randomly audit up to twenty-five percent of
licensed denturists annually for compliance.

(b) Does not authorize or approve specific continuing
competency courses.

(3) Continuing competency must contribute to the pro-
fessional knowledge and development of the licensed dentur-
ist or enhance services provided to patients.

(4) A denturist shall complete continuing competency in
one or more of the following categories:

(a) Education courses relating to the practice of dentur-
ism;

(b) Emergency management or advanced cardiac life
support (ACLS);

(c) Health care provider basic life support (BLS);

(d) Infection control and federal and state safety stan-
dards;

(e) Ethics;

(f) Patient care education including risk management,
methods of health delivery, multicultural, and suicide preven-
tion education;

(g) Patient communication;

(h) Implantology (restoring implants);

(i) Partial denture construction and design;

(j) Washington state denturist jurisprudence exam, for a
maximum of two hours every three years;

(k) Practice management and billing practices, for a
maximum of five hours yearly.

(5) A denturist shall use the following activities to com-
plete continuing competency hours:

(a) Attendance at a local, state, national, or international
continuing competency courses, live interactive webinar and
denturist study clubs, for a maximum of eight hours yearly;
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(b) Self-study by various means, relevant to denturism,
without an instructor present:

(1) Self-study can be continuing education provided
online or through the mail provided by a continuing compe-
tency provider, up to a maximum of five hours yearly;

(i1) Self-study can be reading a book that contributes to
the professional knowledge and development of the licensed
denturist, or enhance services provided to patients. A two-
page synopsis of what was learned written by the licensed
denturist is required to be granted two hours of continuing
competency for each book and synopsis, up to a maximum of
four hours yearly.

(c) Teaching, presenting, or lecturing in a course, only if
the presentation or lecture is created or authored by the den-
turist claiming the continuing competency hours, up to a
maximum of five hours yearly;

(d) Direct clinical supervision of denturist students up to
a maximum of five hours yearly;

(e) Denturist licensure examinations, examination stan-
dardization and calibration workshops, clinical examination
administration, or serving on a denturist professional board or
association up to a maximum of ten hours yearly;

(f) Publishing a paper in a peer review journal up to a
maximum of five hours yearly the year the paper is pub-
lished; and

(g) Provision of clinical denturist patient care services in
a documented volunteer capacity, up to a maximum of five
hours yearly.

(6) The board may not accept any claim of credit for a
continuing competency course that does not meet the require-
ments of subsection (4) or (5) of this section.

(7) Proof of continuing competency is a certificate of
completion, letter, transcripts, or other documentation verify-
ing or confirming attendance or completion of continuing
competency hours. Documentation must be from the organi-
zation that provided the activity, except in subsection
(5)(b)(ii) of this section, and must contain at least the follow-
ing:

(a) Date of attendance or completion;

(b) Name of licensed denturist;

(c) Hours earned; and

(d) Course title or subject.

(8) Upon showing good cause by the denturist in writing,
the board may waive the denturist from any, all, or part of the
continuing competency requirements in this chapter or may
grant additional time for the denturist to complete the
requirements. Good cause includes, but is not limited to:

(a) Illness;

(b) Medical necessity or family emergency;

(c) Hardship to practice; or

(d) Other extenuating circumstances.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-160 Expired license. ((A-denturist-with

heense:)) If a denturist's license is expired, to return to active

WSR 19-19-077

(1) If a denturist's license ((has)) is expired for ((three))
one year((s)) or less, the denturist ((must-meet-the-require-
ments-ofchapter 246-12-WAC, Part 2:

) shall; ’

(a) Pay the late renewal penalty fee;

(b) Pay the current renewal fee; and

¢) Comply with the current continuin
requirements.

(2) If a denturist's license ((kas)) is expired for more than
one year but less than three years, the denturist ((sast)) shall:

(a) Complete an abbreviated application form;

(b) Pay the late renewal penalty fee;

(c) Pay the current renewal fee;

(d) Pay the expired credential reissuance fee;

(e) Provide a written declaration that no action has been
taken by a state or federal jurisdiction that would prevent or
restrict the licensed denturist's practice of denturism;

(f) Provide a written declaration that the denturist has not
voluntarily given up any credential or privilege or has not
been restricted in the practice of denturism in lieu of or to
avoid formal action; and

(g) Provide a written declaration that the continuing

competency requirements for the two most recent years have
been met.

(3) If a denturist's license is expired for three years or
more and the denturist has been actively practicing in a
board-approved state, territory of the United States, District
of Columbia, or Puerto Rico, the denturist shall:

(a) Complete an abbreviated application form;

(b) Pay the late renewal penalty fee;

(c) Pay the current renewal fee;

(d) Pay the expired credential reissuance fee;

(e) Provide to the board primary source verification of
the active denturist license submitted directly from another
licensing entity that includes:

(i) License number;

(ii) Issue date;

(iii1) Expiration date; and

(iv) Whether the denturist is or has been the subject of
final or pending disciplinary action.

(f) Provide to the board verification of active practice
from a board-approved state, territory of the United States,
District of Columbia, or Puerto Rico for the last three years;
and

(g) Provide a written declaration that the continuing
competency requirements for the two most recent years have
been met according to WAC 246-812-159.

(4) If a denturist's license is expired for three years or
more and the denturist has not been actively practicing in a
board-approved state, territory of the United States, District
of Columbia, or Puerto Rico, the denturist shall:

(a) Complete an abbreviated application form;

(b) Pay the late renewal penalty fee;

(c) Pay the current renewal fee;

(d) Pay the expired credential reissuance fee;

(e) Provide to the board primary source verification of
the denturist license submitted directly from another licens-
ing entity that includes:

competenc

status the denturist shall meet the requirements in chapter
246-12 WAC, Part 2 and comply with the following:

(i) License number;

(i1) Issue date;
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(iii) Expiration date; and

(iv) Whether the denturist is or has been the subject of
final or pending disciplinary action.

(f) Provide a written declaration that continuing compe-
tency requirements for the two most recent years have been
met according to WAC 246-812-159;

(2) Provide proof of successful completion of the

approved online jurisprudence examination within the past
ear;

(h) Pay the examination fee; and

(1) Successfully pass the board administered examina-
tions as provided in RCW 18.30.100((-and
2)).

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-161 Inactive license. (1) A licensed
denturist may obtain an inactive license by meeting the
requirements of WAC 246-12-090.

(2) An inactive license must be renewed every year on
the denturist's birthday according to WAC 246-12-100 and
pay the applicable fees according to WAC 246-812-990.

(3) A denturist with an inactive license may return to
active status.

(a) If a license is inactive for three years or less, to return
to active status the denturist ((must)) shall meet the require-
ments of WAC 246-12-110 and pay the applicable fees in
WAC 246-812-990((<))

(b) If a license is inactive for more than three years and
the denturlst has been actlvely pracncmg in a ((jﬂﬂsd—ket—teﬂ

&eﬁ*e—st&tus)) board am:)roved state terrltorv of the Umted

States, District of Columbia, or Puerto Rico the denturist
((must)) shall:

(1) ((Submit)) Provide to the board primary source verifi-
cation of the active denturist license, submitted directly from
another licensing entity((—Fhe—verificationmust)) that
includes:

(A) ((Fhe)) License number;

(B) Issue date;

(C) Expiration date; and

(D) Whether the denturist is or has been the subject of
final or pending disciplinary action((3)).

(i1) ((Submit)) Provide to the board verification of cur-
rent active practice in a ((jurisdietion-approved-by-the board
under REW18:36-096(1))) board-approved state, territory of
the United States, District of Columbia, or Puerto Rico for the
last three years; and

(iii) Meet the requirements of WAC 246-12-110 and pay
the applicable fees in WAC 246-812-990.

(c) If a license is inactive for more than three years, and
the denturlst has not been actlvely pract1c1ng ina ((jﬁﬂsdie-

fe%ufn—te—&eﬁve—st-a%us)) board-armroved state, terrltorv of the
United States, District of Columbia, or Puerto Rico the den-
turist ((must-submit)) shall provide to the board:

(i) A written request to change inactive licensure status
to active status;
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(i1) The applicable fees according to WAC 246-812-990;

(iii) Documentation of successful completion of the
examinations as required in RCW 18.30.100;

(iv) Primary source verification of all denturist or health
care licenses held, submitted directly from the licensing
agency((—Fhe-eertifteation-must)) that includes:

(A) ((he)) License number;

(B) Issue date;

(C) Expiration date; and

(D) Whether the practitioner is or has been the subject of
final or pending disciplinary action((3)).

(v) Written declaration that continuing competency
requirements for the two most recent years have been met
according to WAC ((246-812-090)) 246-812-159;

(vi) Proof of successful completion of the approved writ-
ten jurisprudence examination within the past year; and

(vii) Proof of AIDS education according to WAC 246-
817-120.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-165 Retired active license. (1) A
licensed denturist may place their credential in "retired
active" status by meeting the requirements of this section.

(2) A licensed denturist who holds a retired active
license may only practice in intermittent or emergent circum-
stances. As defined for this purpose:

(a) Intermittent means the licensed denturist will practice
no more than ninety days a year((-)); and

(b) Emergent means the licensed denturist will practice
only in emergency circumstances such as earthquakes,
floods, times of declared war, or other states of emergency.

(3) To obtain a retired active license a licensed denturist
((must)) shall:

(a) Meet the requirements of WAC 246-12-120; and

(b) Pay the appropriate fee in WAC 246-812-990.

(4) To renew a retired active license the licensed dentur-
ist ((must)) shall:

(a) Meet the requirements in WAC 246-12-130((—Fhe
retired-aetive licensefeeis));

(b) Pay the appropriate fee in WAC 246-812-990((=

0))):

(c) Have completed fifteen hours of continuing compe-
tency every year in compliance with WAC ((246-812-6206-

e))) 246-812-159; and

(d) Renew their retired active license every year on their
birthday.

(5) To return to active status, the licensed denturist
((must)) shall:

(a) Meet the requirements in WAC 246-12-140((—Fhe
aetive));

(b) Pay the renewal fee ((is-i1)) according to WAC 246-
812-990((=

0))):

() Meet the continuing competency requirements in
WAC ((246-812-0620)) 246-812-159.

(6) A licensed denturist who holds a retired active
license is subject to a continuing competency audit.
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NEW SECTION

WAC 246-812-175 Professional title. (1) A person
may not represent themselves as a licensed denturist or use
any title or description of services without being licensed by
the board.

(2) A person represents themselves as a denturist when
they adopt or use a title or description of services that incor-
porates one or more of the terms or designations:

(a) Denturist;

(b) Licensed denturist;

(c) LD; or

(d) DD.

(3) It is false or misleading for a denturist to use the title
"doctor" or "Dr."

(4) A licensed denturist shall not engage in false, decep-
tive, or misleading advertising including, but not limited to:

(a) Advertising that misrepresents the potential of den-
turism; and

(b) Advertising of any service, technique, or procedure
that is outside the scope of practice for a licensed denturist.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-200 Approval of a denturist program.
At the board's discretion, the board may accept proof of a
national professional association's approval of a program
based on standards and requirements ((whieh)) that are sub-
stantially equivalent to those identified in this chapter, in lieu
of the requirements contained in this chapter. Approval in
this manner must be on a form provided by the board. The
board will consider for approval any program ((whieh)) that
meets the requirements as outlined in this chapter.

(1) To request board approval of a denturist education
program, the authorized representative ((must)) shall submit
to the board ((an)) a completed application provided by the
board.

(2) The authorized representative may request approval
of the program as of the date of the application or retroac-
tively to a specified date. The board approval is valid for five
years. The approved program must reapply for renewed
approval not less than one hundred eighty calendar days prior
to the expiration date.

(3) The application for approval of a program must
include, but is not ((be)) limited to, the standards identified in
WAC 246-812-220.

(4) The board may conduct a site inspection of the pro-
gram prior to granting approval.

(5) After completing the evaluation of the application,
the board may grant or deny approval, or grant approval con-
ditioned upon appropriate modification to the application.

(6) If the board denies an application or grants condi-
tional approval, the authorized representative of the applicant
program may request a review within ninety calendar days of
the board's decision. After ninety calendar days, the applicant
program may only obtain review by submitting a new appli-
cation.

(7) The authorized representative must notify the board
within thirty calendar days of any significant changes includ-
ing, but not limited to, educational administration, instructor
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qualifications, facilities, financial solvency, or content of
training.

(8) The board may inspect an approved program at rea-
sonable intervals for compliance. Approval may be with-
drawn if the board finds failure to comply with the require-
ments of law, this chapter, or representations in the program's
application under this chapter.

(9) The authorized representative must correct deficien-
cies ((whiehresulted)) that result in withdrawal of the board's
approval, and present its correction plan and evidence of
actions taken to the board for approval, within timelines spec-

ified by the board. ((Fhe-program-mustpresentitseorreetion
plan—and-evidence—ofactionstakento-the beardfor
approvak))

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-220 Standards required for approval
of schools or programs of denturism. The following stan-
dards are used by the board in considering a denturism pro-
gram application for approval:

(1) Curriculum. The curriculum must consist of a list of
courses offered and the number of course hours or credits.
Courses offered must include:

(a) Head and oral anatomy and physiology;

(b) Oral pathology;

(c) Partial denture construction and design;

(d) Microbiology;

(e) Dental laboratory technology;

(f) Clinical jurisprudence;

(g) Asepsis;

(h) Medical emergencies; ((and))

(i) Dental implantology: and

(j) Cardiopulmonary resuscitation.

(2) Academic standards. The program must have policies
and procedures on:

(a) Minimum standards for measuring student progress;

(b) Admission;

(c) Progression;

(d) Graduation;

(e) Withdrawal;

(f) Dismissal; and

(g) Transfer of credits, both in and out of the program.

(3) Faculty. Faculty members shall be qualified by train-
ing and experience to give effective instruction in the sub-
jects taught. The program must have:

(a) A policy on minimum competency standards for
instructors;

(b) A statement or policy on faculty members' participa-
tion in curriculum development and evaluation; and

(c) Professional resumes for each instructor or trainer.

(4) Clinical and laboratory instruction. The program
must have the following policies and forms:

(a) Policies pertaining to clinical and laboratory instruc-
tion, including:

(i) Supervision of students; and

(1) Treatment decision making.

(b) Disclosure statement to provide to clients;

(c) Client intake and screen form; and

Proposed



WSR 19-19-077

(d) Client feedback form.

(5) Facilities. The facilities must effectively accommo-
date the number of students, faculty, and staff and include
appropriate provisions for safety. The program must have:

(a) A floor plan of the facility, including classrooms,
clinic, and laboratory;

(b) A list of equipment in each classroom;

(c) A list of the equipment in the clinic;

(d) A list of the equipment in the laboratory; and

(e) A list of contents of the library.

(6) Records. The program shall maintain a system of
records for each student beginning with application creden-
tials through the entire period of attendance((—Fhe-program
must-have)) including:

(a) A transcript;

(b) A completion certificate; and

(c) A policy on release of student records.

(7) Other information((—Any-etherinformation)) about

the program as required by the board.

NEW SECTION

WAC 246-812-225 Standards required for approval
of online schools or programs of denturism. (1) An online
school or program must meet the requirements of WAC 246-
812-220 (1) through (4), (6), and (7).

(2) Supervision of students. Students enrolled in a board-
approved online program may perform denturism duties in
the course of their training under supervision.

(a) A denturist student must be supervised by a denturist
licensed and in good standing in Oregon or Washington,
depending upon where the clinical training is taking place.

(b) Students shall only perform those duties within the
scope of practice for which they are adequately trained.

(c) The student shall at all times wear an identification
badge readily visible to the public that identifies them as a
student.

(d) The licensed denturist who is supervising denturist
students shall cosign all treatment records.

(e) A supervising denturist may only supervise up to
three students at any one time.

(f) The licensed denturist who is supervising denturist
students shall submit written reports, summaries, or other
information as is required by the approved online school or
program.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-230 Site review procedures for
approval of programs of denturism. (1) The board, at its
discretion, may send a representative or evaluation commit-
tee to inspect any program requesting approval or renewed
approval as an approved denturist program.

(2) Such inspections may be at any reasonable time
during the normal operating hours of the program.

(3) The report of the representative or evaluation com-
mittee and the program's response shall be submitted as part
of the documentation necessary for the board's action on the
program's application for approval.
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NEW SECTION

WAC 246-812-232 Denial or withdrawal of a dentur-
ist program. (1) When the board determines that a denturist
program fails to meet the standards for training as contained
in this chapter, the board shall:

(a) Deny approval to a new program; or

(b) Withdraw approval from an existing program.

(2) The board may conduct a review or a site visit to
investigate any allegation that a program has not met, or has
failed to maintain, the standards set forth in this chapter
including, but not limited to:

(a) Requiring students to attend the classes listed on the
transcript;

(b) Requiring students to complete the hours listed on the
transcript;

(c) Not violating or attempting to violate, directly or
indirectly, or assisting in or abetting the violation of any rule
for the denturist program;

(d) Creating or maintaining accurate records including,
but not limited to, student attendance records and student
transcripts;

(e) Being found by a state or local agency, or a private
certifying, permitting, or accreditation agency related to den-
turism, that a denturist program has engaged in any of the
conduct identified in this subsection;

(f) Notifying the board of any changes in the overall cur-
riculum, plan or major content changes prior to implementa-
tion; and

(g) Notifying the board of changes in the authorized rep-
resentative or instructor.

(3) Board approval is automatically terminated if the
program does not renew.

NEW SECTION

WAC 246-812-234 Reinstatement of approval for a
denturist program. The board may consider reinstatement
of a denturist program upon submission of satisfactory evi-
dence that the program meets the standards and requirements
contained in this chapter.

NEW SECTION

WAC 246-812-236 Appeal right. A denturist program
that has been denied or had approval withdrawn shall have
the right to a hearing to appeal the board's decision, according
to the provisions of chapter 34.05 RCW, Administrative Pro-
cedure Act, Parts IV and V.

AMENDATORY SECTION (Amending WSR 14-13-102,
filed 6/17/14, effective 7/18/14)

WAC 246-812-240 Nonorthodontic removable oral
devices. (1) A licensed denturist may provide nonorthodontic
removable oral devices after receiving an endorsement to
((his-or-her)) their denturist license. These devices must be
accompanied by written encouragement to have regular den-
tal checkups with a licensed dentist.

(2) Nonorthodontic removable oral devices are limited
to:
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(a) Bruxism devices also known as occlusal splints,
occlusal bite guard, bruxism appliance, bite plate, and night
guard;

(b) Sports mouth guards;

(c) Removable cosmetic appliances, regardless of
whether the patient is missing teeth; and

(d) Snoring devices, but only after a physician has ruled
out snoring associated with sleep breathing disorders to
include obstructive sleep apnea.

(3) The practice of denturism does not include the mak-
ing, placing, constructing, altering, reproducing, or repairing
of nonorthodontic removable oral devices intended to treat
obstructive sleep apnea or to treat temporomandibular joint
dysfunction.

(4) To qualify for an endorsement, a denturist ((must))
shall complete the following education and training in nonor-
thodontic removable oral devices:

(a) A minimum of four hours of instruction in snore
guards and sleep apnea; and

(b) A minimum of two hours in bruxism devices, sports
mouth guards, and removable cosmetic appliances.

(5) Education and training in nonorthodontic removable
oral devices ((edueation—and-training)) must be obtained
through a board-approved program or course.

(a) The program or course curriculum must include train-
ing on each subject listed under subsection (2)(a) through (d)
of this section.

(b) A presenter ((rust)) shall submit the training curric-
ulum to the board for review and approval prior to providing
the training.

(c) The board may review previously approved curricu-
lums as necessary or as determined by the board.

(6) To receive a nonorthodontic removable oral devices
endorsement, the denturist must provide evidence of success-
fully completing the education and training requirements in
this section by submitting to the board:

(a) A declaration on a form approved by the board that
verifies proof of completion of education and training signed
and dated by ((beth)) the presenter and the denturist; or

(b) A declaration on a form approved by the board that
verifies the education and training was included in a board-
approved educational program, signed and dated by ((beth))
the instructor and the student.

NEW SECTION

WAC 246-812-245 Continuing education for nonor-
thodontic removable oral devices. (1) A denturist who has
an endorsement to provide nonorthodontic removable oral
devices shall complete two hours of continuing competency
in three years that:

(a) Must include the making, placing, constructing, alter-
ing, reproducing, or repairing of devices for bruxism and
snoring; and

(b) May be used towards the continuing competency
requirements in WAC 246-812-159 in order to renew the
denturist license.

(2) The two hours of continuing competency in nonor-
thodontic removable oral devices will no longer be required
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once a denturist has maintained the endorsement for a total of
six consecutive years.

AMENDATORY SECTION (Amending WSR 14-13-102,
filed 6/17/14, effective 7/18/14)

WAC 246-812-250 Teeth whitening services. (1) A
licensed denturist may provide teeth whitening services after
receiving an endorsement to ((his—erher)) their denturist
license.

(2) Teeth whitening services include:

(a) Fabricating whitening trays;

(b) Providing nonprescription strength whitening solu-
tions with over-the-counter equivalent concentrations; and

(c) Providing required follow-up care and instructions
for use of the trays and solutions at home.

(3) To qualify for an endorsement, a denturist ((sust))
shall complete a minimum of two hours of instruction in teeth
whitening services.

(4) Education and training in teeth whitening services
must be obtained through a board-approved program or
course curriculum.

(a) A presenter must submit the training curriculum to
the board for review and approval prior to providing the train-
ing.

(b) The board may review previously approved curricu-
lums as necessary or as determined by the board.

(5) To receive an endorsement for teeth whitening ser-
vices, the denturist ((must)) shall provide evidence of suc-
cessfully completing the education and training requirement
in this section by submitting to the board:

(a) A declaration on a form approved by the board that
verifies proof of completion of education and training signed
and dated by ((beth)) the presenter and the denturist; or

(b) A declaration on a form approved by the board that
verifies the education and training was included in a board-
approved educational program, signed and dated by ((beth))
the instructor and the student.

(6) A denturist providing teeth whitening services to
patients shall provide the patient with written and verbal
information and answer any questions related to teeth whiten-
ing trays and teeth whitening solutions including:

(a) Procedure;

(b) Alternatives; and

(c) Risks.

(7) The denturist shall obtain written patient consent on
a form approved by the board for the procedure(s) and retain
the signed form in the patient record.

NEW SECTION

WAC 246-812-305 Definitions. The following defini-
tions apply to WAC 246-812-305 through 246-812-320
unless the context requires otherwise:

(1) "Clinical record" means the portion of the patient file
that contains information regarding the patient exams, diag-
nosis, treatment discussion, treatment performed, patient
progress notes, referrals, studies, tests, all imaging, and other
information related to the diagnosis or treatment of the
patient.

Proposed
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(2) "Notation" means the entire patient file maintained
by a practitioner that includes all information related to the
patient.

(3) "Patient record" means the portion of the record that
contains information regarding the financial aspects of a
patient's treatment including, but not limited to, billing, treat-
ment plan costs, payment agreements, payments, insurance
information; or payment discussions held with a patient,
insurance company, or person responsible for account pay-
ments.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-310 Patient record content. (1) A
licensed denturist who treats patients shall maintain legible,
complete, and accurate patient records.

(2) The patient record must ((refleet-diagneosis;-treatment
perfermed;)) contain clinical records and financial records.

(3) ((Fhe-patientreeord)) Each clinical record entry must
include at least the following information:

(a) ((Fer—eaeh—feeefd—eﬂ%fy,—de'e&meﬂ{ed—vefiﬁe&ﬁeﬂ—ef

b)>-Fhe)) Signature, initials, or electronic verification of
the individual making the entry note;

(b) Identity of practitioner who provided treatment, if
treatment was provided;

(c) Date of each patient record entry, document, radio-
graph, or model;

((feyYp-to-date-treatment plan:))

(d) ((Fhe)) Physical examination findings documented
by subjective complaints, objective findings, ((and)) an
assessment or diagnosis of the patient's condition, and treat-
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(iii) Notation regarding patient complaints ((andresela-
tiens)) or concerns associated with treatment including com-

plaints or concerns obtained in person or by phone, email, or
text; and
(iv) Termination of the denturist-patient relationship.

(4) ((Apatientrecord-maycontain-manual-ereleetronie
treatmentnotes:

a)-Cemplete-manual-treatmentnetes)) Clinical record
entries must not be erased or deleted from the record.

((®)) (a) Mistaken ((manual)) handwritten entries must
be corrected with a single line drawn through the incorrect
information((-

N Link . beinitialed-and
dated:

brComplete—eleetronte—treatmentnotes—must—include
deletions—edits;and-corrections)) and must be initialed and
dated. New or corrected information must be initialed and
dated.

(b) If an electronic record, a record audit trail must be

maintained that includes a time and date history of deletions,

edits, or corrections, or all the above, to electronically signed
records.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-320 Patient record retention and
accessibility requirements. A licensed denturist shall com-
ply with state medical records and health care information
access and disclosure requirements in chapter 70.02 RCW
and the Health Insurance Portability and Accountability Act,
45 C.F.R. Sections 160, 162 and 164 destruction and privacy
regulations.

ment plan;

(e) ((An)) Treatment plan based on the assessment or
diagnosis of the patient's condition;

(f) Up-to-date dental and medical history that may affect
treatment;

((@)) (g) Any diagnostic aid used including, but not lim-
ited to, images, radiographs, ((and-recommended-tests)) and
test results((—Retention-of-molds-orstudy-modelsforful
moeuth-reconstruetionis-at-the-diseretion-of the-denturist;

2)4A)). which shall be retained as listed in WAC 246-
812-320;

(h) Complete description of all ((treatment/precedures
administered)) treatment or procedures, or both, provided at
each visit;

(D)) (1) Referrals and ((any)) communication to and
from ((amy)) health care providers; ((and

)

(j) Notation of communication to or from patients or
((patient-guardiansineluding)) patient's parent or guardian,

regarding:

(1) Notation ((erdecumentation-ofthe-diseusston)) of the
informed consent discussion indicating potential risk(s) and
benefit(s) of proposed treatment, recommended tests, and
alternatives to treatment, including no treatment or tests;

(i1) ((Pest)) Notation of post-treatment instructions or
reference to an instruction pamphlet given to the patient;
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A licensed denturist:

(1) ((Atieensed-dentuarist)) Who treats patients eighteen
years old and older shall keep readily accessible patient
records for at least six years from the date of the last treat-
ment((

2y Alieensed-denturist));

(2) Who treats patients under the age of eighteen years
old shall keep readily accessible patient records for at least
six years after the patient reaches eighteen years old((-

B3)rAticensed-denturist)); and

(3) Shall respond to a written request from a patient to
examine or copy ((&)) that patient's record within fifteen
working days after receipt of the request. ((Aliecensed-dentar-
ot chall b withel 210-02 ROW-foralnati

requests:
F ;1;1'3 ﬂl hlEEi;S;EIE:Eff“m[ shal{l EEﬁilf‘.}Ij. ithlshﬂftif ;I ;.]2
ity Aet45-CFR-destruetionand privaeyregulattons:))

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-340 Patient abandonment. (1) A den-
turist may accept or reject a patient, but shall respond to any
reasonable request for services in the interest of public health
and welfare.
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(2) The attending denturist, without reasonable cause,
shall not neglect, ignore, abandon, or refuse to complete the
current procedure for a patient.

(3) If the denturist chooses to withdraw responsibility for
a patient of record, the denturist shall:

((H)) (a) Advise the patient in writing that termination
of treatment is contemplated and that another denturist
should be sought to complete the current procedure and for
future care; and

(&) (b) Advise the patient that the denturist shall
remain reasonably available under the circumstances, for up
to fifteen calendar days from the date of such notice, to render
emergency care related to that current procedure.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-350 License display—Notification of
address. (( i i
torism-i-this-state-must)) A licensed denturist shall:

(1) Display their license, at all times, in a place plainly
visible to individuals receiving services on the premises and
be readily available for inspection by any designee of the
board((—Everylicenseeshall)); and

(2) Notify the board of the physical business address or
addresses, including changes, where the licensee shall engage
in the practice of denturism.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-360 Identification of new dentures.
((Ewery)) (1) Each complete upper and lower denture and
removable partial denture fabricated by a denturist licensed
under the provisions of chapter 18.30 RCW, or fabricated
pursuant to the denturist's work order or under the denturist's
direction or supervision, must be marked with the name of
the patient for whom the denture is intended.

(2) The markings must be done during fabrication and
must be permanent, legible, and cosmetically acceptable.

(3) The exact location of the markings and the methods
used to apply or implant them must be determined by the den-
turist fabricating the denture.

(4) If, in the professional judgment of the denturist, this
identification is not practical, identification must be provided
as follows:

((H)) (a) Only the initials of the patient may be ((shewn
alene)) used, if use of the patient's first and last name is
impracticable; or

((&))) (b) The identification marks may be omitted in
their entirety if none of the forms of identification specified
in subsection (1) of this section is practicable, clinically safe,
or the patient declines.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-390 Improper billing practices. The
board may take disciplinary action for billing practices

including, but not limited to((;the-foHewing)):
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(1) Rebating or offering to rebate to ((an)) the insured
any payment to the licensee by the third-party payor of the
insured for services or treatments rendered under the
insured's policy((s));.and

(2) Submitting to any third-party payor a claim for a ser-
vice or treatment at a greater or an inflated fee or charge other
than the usual fee the licensee charges for that service or
treatment when rendered without third-party reimbursement.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-470 Definitions. The definitions in this
section apply throughout this section and WAC 246-812-480,
unless the context requires otherwise.

(1) "Denturist" means an individual applying for a cre-
dential or credentialed ((speetfieally)) as defined in chapter
18.30 RCW.

(2) "Health care information" means any information,
whether oral or recorded in any form or medium that identi-
fies or can readily be associated with the identity of, and
relates to, the health care of a patient.

(3) "Key party" means immediate family members and
others who would be reasonably expected to play a signifi-
cant role in the health care decisions of the patient and
includes, but is not limited to, the spouse, domestic partner,
sibling, parent, child, guardian, and person authorized to
make health care decisions of the patient.

(4) "Legitimate health care purpose" means activities for
examination, diagnosis, treatment, and personal care of a
patient((s)), including palliative care, as consistent with com-
munity standards of practice for the denturist profession((=
Fhe-aetivitymustbe)) within the scope of practice of the den-
turist.

(5) "Patient" means an individual who receives health
care services from a denturist. The determination of when a
person is a patient is made on a case-by-case basis with con-
sideration given to a number of factors((;)) including the
nature, extent, and context of the professional relationship
between the denturist and ((the)) a person. ((Fhe)) A person
that is not receiving treatment or professional services is not
the sole determining factor.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-480 Sexual misconduct. (1) A denturist
shall not engage, or attempt to engage, in sexual misconduct
with a current patient, or key party, inside or outside the
health care setting. Sexual misconduct shall constitute
grounds for disciplinary action. Sexual misconduct includes,
but is not limited to:

(a) Sexual intercourse;

(b) Touching the breasts, genitals, anus, or any sexual-
ized body part, except as consistent with accepted community
standards of practice for examination, diagnosis, and treat-
ment ((and)) within ((the)) a denturist's scope of practice;

(c) Rubbing against a patient or key party for sexual grat-
ification;

(d) Kissing;

Proposed
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(e) Hugging, touching, fondling, or caressing of a
romantic or sexual nature;

(f) Examination of or touching genitals without using
gloves;

(g) Not allowing a patient privacy to dress or undress,
except as may be necessary in emergencies or custodial situ-
ations;

(h) Not providing the patient a gown or draping except as
may be necessary in emergencies;

(i) Dressing or undressing in the presence of the patient
or key party;

(j) Removing ((patient—er—elient's)) patient's clothing,
((ex)) gown, or draping without consent, emergent medical
necessity, or being in a custodial setting;

(k) Encouraging masturbation or other sex act in the
presence of the denturist;

(1) Masturbation or other sex act by the denturist in the
presence of the patient or key party;

(m) Suggesting or discussing the possibility of a dating,
sexual, or romantic relationship after the professional rela-
tionship ends;

(n) Terminating a professional relationship for the pur-
pose of dating or pursuing a romantic or sexual relationship;

(o) Soliciting a date with a patient or key party;

(p) Discussing the sexual history, preferences, or fanta-
sies of the denturist;

(q) Any behavior, gestures, or expressions that may rea-
sonably be interpreted as seductive or sexual;

(r) Making statements regarding the patient or key
party's body, appearance, sexual history, or sexual orientation
other than for legitimate health care purposes;

(s) Sexually demeaning behavior including any verbal or
physical contact which may reasonably be interpreted as
demeaning, humiliating, embarrassing, threatening, or harm-
ing a patient or key party;

(t) Photographing or filming the body or any body part or
pose of a patient or key party, other than for legitimate health
care purposes; or for the educational or marketing purposes
with the consent of the patient or key party; and

(u) Showing a patient or key party sexually explicit pho-
tographs, other than for legitimate health care purposes.

(2) Sexual misconduct also includes sexual contact with
any person involving force, intimidation, or lack of consent;
or a conviction of a sex offense listed in RCW 9.94A.030.

(3) A denturist shall not:

(a) Offer to provide health care services in exchange for
sexual favors;

(b) Use health care information to contact the patient or
key party for the purpose of engaging in sexual misconduct;
or

(c) Use health care information or access to health care
information to meet or attempt to meet the health care pro-
vider's sexual needs.

(4) A denturist shall not engage or attempt to engage in
the activities listed in subsection (1) of this section with a for-
mer patient or key party within two years after the ((previder-
patient/previder-elient)) provider-patient or provider-client
relationship ends.

(5) After the two-year period of time described in sub-
section (3) of this section, a denturist shall not engage or
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attempt to engage in the activities listed in subsection (1) of
this section if:

(a) There is a significant likelihood that the patient or
key party will seek or require additional services from the
denturist; or

(b) There is an imbalance of power, influence, opportu-
nity ((and/er)), or special knowledge of the professional rela-
tionship.

(6) When evaluating whether a denturist has engaged or
has attempted to engage in sexual misconduct, the board will
consider factors including, but not limited to:

(a) Documentation of a formal termination and the cir-
cumstances of termination of the provider-patient relation-
ship;

(b) Transfer of care to another denturist;

(¢) Duration of the provider-patient relationship;

(d) Amount of time that has passed since the last health
care services to the patient ((er-€hent));

(e) Communication between the denturist and the patient
((er—<hent)) between the last health care services rendered
and commencement of the personal relationship;

(f) Extent to which the patient's ((er-elient's)) personal or
private information was shared with the denturist;

(g) Nature of the ((patient-er—ehient's)) patient's health

condition during and since the professional relationship;

(h) The ((patient-er-elient's)) patient's emotional depen-
dence and vulnerability; and

(i) Normal revisit cycle for the profession and service.

(7) Patient or key party initiation or consent does not
excuse or negate the denturist's responsibility.

(8) These rules do not prohibit:

(a) Providing health care services in case of emergency
where the services cannot or will not be provided by another
denturist;

(b) Contact that is necessary for a legitimate health care
purpose and that meets the standard of care appropriate to the
denturist profession; or

(c) Providing health care services for a legitimate health
care purpose to a person who is in a preexisting, established
personal relationship with the denturist, and where there is no
evidence of, or potential for, exploiting the patient ((er-eli-
ent)).

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-510 Definitions—Barriers and steril-
ization. The definitions in this section apply throughout
WAC 246-812-501 through 246-812-520, unless the context
clearly requires otherwise.

(1) "Communicable disease((s))" means an illness
caused by an infectious agent ((whieh)) that can be transmit-
ted from one person, animal, or object to another person by
direct or indirect means including transmission via an inter-
mediate host ((e#)), vector, food, water, or air.

(2) "Decontamination" means the use of physical or
chemical means to remove, inactivate, or destroy bloodborne
pathogens on a surface or item to the point where they are no
longer capable of transmitting infectious particles and the
surface or item is rendered safe for handling, use, or disposal.
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(3) "Direct care staff" ((are-the)) means denturist staff
who directly provide denturist care to patients.

(4) "Disinfection" means the use of a chemical agent on
inanimate objects to destroy recognized pathogenic microor-

ganisms, but not necessarily all microbial forms.
(5) "((Sterikize)) Sterilization" means the use of a physi-

cal or chemical procedure to destroy all ((mierebialtife
ineludinghighly)) microorganisms including substantial
numbers of resistant bacterial ((erdesperes)) spores.

NEW SECTION

WAC 246-812-515 Hand hygiene. (1) As used in this
section, "hand hygiene" means the use of soap and water
when hands are visibly soiled, otherwise an alcohol-based
hand solution may be used.

(2) A licensed denturist shall perform hand hygiene:

(a) When hands are visibly soiled;

(b) After barchanded touching of instruments, equip-
ment, materials, and other objects likely to be contaminated
by blood, saliva, or respiratory secretions;

(¢) Before and after treating each patient; and

(d) Before putting on and immediately after removing
gloves.

NEW SECTION

WAC 246-812-517 Respiratory hygiene and cough
etiquette. (1) A licensed denturist shall post signs at
entrances with instructions to patients with symptoms of
respiratory infection to:

(a) Cover their mouth and nose when coughing or sneez-
ing;

(b) Use and dispose of tissues; and

(c¢) Perform hand hygiene after hands have been in con-
tact with respiratory secretions.

(2) A licensed denturist must provide tissues and no-
touch receptacles for disposal of tissues.

(3) A licensed denturist must offer masks to coughing
patients and accompanying individuals.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-520 Use of barriers and sterilization
techniques. The use of barriers and sterilization techniques is
the primary means of assuring ((that-thereis)) the least possi-
ble chance of ((the)) transmission of communicable diseases
from denturist and staff to patients, from patient to patient,
and from patient to denturist and staff. To prevent patient to
patient cross contamination, instruments and supplies con-
taminated, or likely to be contaminated, with blood or saliva
and touched during treatment must be sterilized between
patients or discarded, except as otherwise ((set-forth-below))
listed in this section. Surfaces and equipment ((whieh)) that
are likely to be contaminated with blood or saliva and
touched during treatment must be decontaminated or covered
with a barrier ((whieh)) that is discarded and replaced
between patients, except as otherwise set forth below:

(1) Denturists shall comply with the following barrier
techniques:

WSR 19-19-077

(a) Gloves must be used by the denturist and direct care
staff during treatment ((whieh)) that involves intraoral proce-
dures or contact with items potentially contaminated with the
patient's bodily fluids. Fresh gloves must be used for every
intraoral patient contact. Gloves must not be washed or
reused for any purpose. The same pair of gloves must not be
used, removed, washed, and reused for the same patient at the
same visit or for any other denturist or nondenturist purpose.

((G%eves—&x&&ha*e—beemrsee}—fe%ée&&ms&&e&ﬁﬁeﬂt—mﬁs%ﬁe%

(b) Masks must be worn by the denturist and direct care
staff when splatter or aerosol is likely.

(c) Unless effective surface decontamination methods
are used, protective barriers must be placed over areas
((whieh)) that are likely to be touched during treatment, not
removable ((te-be-stertized)) for sterilization, and likely to be
contaminated by blood or saliva. These procedures must be
followed between each patient((—TFhese-inclade-butare))
including, but not limited to:

(1) Delivery unit;

(i1) Chair controls (not including foot controls);

(iii) Light handles;

(iv) Head rests;

(v) Instrument trays;

(vi) Treatment areas and laboratory ((eeountertepst
benehes)) countertops and benches.

(d) Protective eyewear shields must be worn by the den-
turist and direct care staff and provided to all patients during
times when splatter or aerosol is expected.

(2) Denturists shall comply with the following steriliza-
tion requirements:

(a) ((Bwery)) Each denturist office must have the capabil-
ity to ultrasonically clean and sterilize contaminated items by
autoclave, dry heat, unsaturated formaldehyde/alcohol vapor
(such as MDT Chemiclave®) or ethylene oxide, where ade-
quate ventilation is provided. Sterilizers must be tested ((by))
with a biological spore test ((en-atdeast-a)), on a minimum
weekly basis. In the event of a positive biological spore test,
the denturist shall take immediate remedial action to ensure
the objectives of (a) of this subsection are accomplished.
Documentation must be maintained either in the form of a log
reflecting dates and person(s) conducting the testing or cop-
ies of reports from an independent testing entity. The docu-
mentation must be maintained for a period of ((atdeast)) a
minimum of five years.

(b) The following items must be sterilized by an appro-
priate autoclave, dry heat, unsaturated formaldehyde/alcohol
vapor (such as MDT Chemiclave®) or ethylene oxide steril-
ization method between patients:

(1) Hand instruments;

(i1) Air-water syringe tips;

(iii) High volume evacuator tips;

(iv) Nose cone sleeves;

(v) Metal impression trays.

(c) Gross debris must be removed from items prior to
sterilization. Ultrasonic solution cleaning must be used
whenever possible.

(d) Nondisposable items used in patient care ((whieh))
that cannot be ((auteelaved)) sterilized by autoclave, dry
heat, unsaturated formaldehyde/alcohol vapor (such as MDT
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Chemiclave®) or ethylene oxide ((sterilized)) must be
immersed in a chemical sterilant. If such a technique is used,
the solution must be approved by the Environmental Protec-
tion Agency and used in accordance with the manufacturer's
directions for sterilization.

(e) Items such as impressions contaminated with blood
or saliva must be thoroughly rinsed, appropriately disin-
fected, and placed in and transported to ((the)) a denturist lab-
oratory in an appropriate case containment device that is
properly sealed and separately labeled.

(f) In the laboratory:

(i) Ragwheels must be sterilized or disinfected,

(i) Patient pumice must be discarded after each use;
and((5))

(iii) Patient burrs and stones must be sterilized or disin-
fected.

SUBSTANCE ((ABYESE)) USE DISORDER
MONITORING

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-601 Purpose. The board recognizes the
need to establish a means of proactively providing early rec-
ognition and treatment options for denturists whose compe-
tency may be impaired due to ((the-abuse-ef)) drug((s)) or
alcohol use. The board ((intends-that)) declares such dentur-
ists be treated and ((theirtreatment)) monitored so ((that))
they can return to, or continue to, practice their profession in
a way ((whieh)) that safeguards the pubhc ((jEe—aeeemphs-h

tefmg—pfegfa-ms—aﬂd—sh-al-})) The Washlngton recovery and
monitoring program (WRAMP) is the board's approved sub-

stance use disorder monitoring program under RCW 18.130.-
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€5))) certified by the department under chapter 246-341

WAC. Drug and alcohol treatment facilities located out-of-
state must have substantially equivalent standards.

(3) "Health care professional" ((is)) means an individual
who is licensed, certified, or registered in Washington to
engage in the delivery of health care to patients.

((66))) (4) "Monitoring contract” means a comprehen-
sive, structured agreement between a recovering denturist
and WRAMP that defines the requirements of a denturist's
program participation.

(5) "Random drug screen((s))" ((are)) means laboratory
tests to detect the presence of specific drugs ((ef-abuse)) in
body fluids and other biologic specimens, which are per-
formed at irregular intervals not known in advance by the
person being tested.

(((7) HS“bstanee ab"se" Heans fhe ]'queaﬂzﬁqeﬂt’ as

by-an-addietionto-a-dependeney-on;,-or-the-use-ef-alechol;
legend-drugs;-or-controlled-substanees:)) (6) "Recovery-ori-

ented group" means a group such as alcoholics anonymous,

175. The board may refer denturists impaired by substance

((ebuse-te-appreved-pregrams)) use disorder to WRAMP as

an alternative to instituting, or in connection with, disci-
plinary proceedings as defined in RCW 18.130.160.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-610 Definitions. The definitions in this
section apply throughout WAC 246-812-601 through 246-
812-630 unless the context clearly requires otherwise.

(1) "Aftercare" ((is-that)) means a period of time after

intensive treatment that provides the denturist and the dentur-
ist's family with group or individual counseling sessions, dis-
cussions with other families, ongoing contact and participa-
tion in self-help groups and ongoing continued support of
treatment or monitoring program staff.

(2) (€ Approved-substance wbuse monitoring pro-

narcotics anonymous, and related organizations based on a
philosophy of anonymity, belief in a power outside of one-

self, a peer group association, and self-help.

(7) "Substance use disorder" means a chronic progres-
sive illness that involves the use of alcohol or other drugs to
a degree that it interferes with the functional life of the den-
turist, as manifested by health, family, job (professional ser-
vices), legal, financial, or emotional problems, or all or any
combination of the above.

(8) "Support group" ((is)) means a group of health care
professionals meeting regularly to support the recovery of its
members. The group provides a confidential setting with a
trained and experienced health care professional facilitator in
which denturists may safely discuss drug diversion, licensure
((isswes)), return to work, and other professional issues
related to recovery.

(9) (“Fwelve-step-groupsiaregroupssuch-as-alechel-

Proposed

"Washington recoverv and monitoring program ( WRAMP)"
means the approved substance use disorder monitoring pro-
gram as described in RCW 18.130.175 that meets criteria
established by the board. WRAMP does not provide evalua-
tion or treatment services.
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AMENDATORY SECTION (Amending WSR 14-24-033,

filed 11/24/14, effective 12/25/14)

WAC 246-812-620 Approval of substance ((abuse))
use dlsorder monltormg programs ((fllhe—beard—&haql-}

)

(1) WRAMP is the board-approved monitoring program that
employs staff with the qualifications and knowledge of both
substance abuse and the practice of denturism as defined in
this chapter to be able to evaluate:

(a) Clinical laboratories;

(b) Laboratory results;

(c) Providers of substance abuse treatment, both individ-
uals and facilities;

(d) Support groups;

(e) The denturist work environment; and

(f) The ability of the denturist to practice with reasonable
skill and safety.

((3)-The-approved-menitoringprogram)) (2) WRAMP
shall enter into a monitoring contract with ((the)) a denturist
and the board to oversee ((the)) a denturist's ((eemplianee
with-therequirements—of-the-pregram)) required recovery

activities.

(((4)The-approved-meonttoringprogram)) (3) WRAMP
may make exceptions to individual components of the con-
tract made on an individual basis, as needed.

((5) The-approved-meonitoring program-staffshall)) (4)
WRAMP determines, on an individual basis, whether a den-
turist ((shal)) must be prohibited from engaging in the prac-
tice of denturism for a period of time and restrictions, if any,
on the denturist's access to controlled substances in the work
place.

((€6)-Fhe-approved-monitoring-program)) (5) WRAMP

shall maintain records on participants.
(((D—TFhe—approved—menitering—program—is)) (6)
WRAMP must be responsible for prov1d1ng feedback to the
denturist as to whether treatment progress is acceptable.
((€3)-The-approved-menitoringprogram)) (/) WRAMP
shall report to the board any denturist who fails to comply
with the requirements of the monitoring program.

(((9)—The—approved-—menitering—program—shall-reeeive
fromthe-beardguidehines)) (8) The board shall approve

WRAMP's procedures on treatment, monitoring, and limita-
tions on the practice of denturism for those participating in
the program.

AMENDATORY SECTION (Amending WSR 14-24-033,
filed 11/24/14, effective 12/25/14)

WAC 246-812-630 Participation in approved sub-
stance ((abuse)) use disorder monitoring program. (1) ((In

Hew-of-diseiphnary-actionthe-denturistmay-aceept-board
referral-inte)) Any denturist participating in the approved
substance ((abuse)) use disorder monitoring program((=

WSR 19-19-077

ta)yThe-denturist)) shall:

(a) Undergo a complete ((physieal-and)) psychosocial
evaluation by a health care professional(s) with expertise in
substance use disorder before entering the approved monitor-
ing program. ((Fhis-evaluation-must-be-performed-by-health

eare-professtonal{swith-expertise tn-chemieal- dependeney:))
The person(s) performing the evaluation ((shell-net-alse))

must not be the provider of the recommended treatment.
(b) ((%emuﬁst—sha-l-})) Enter into a contract w1th ((*che

WRAMP that must include, but not be limited to, the follow-
ing terms, which require denturists to:

(1) ((Fhe—denturist—shalunderge—intensive—substanee
abuse)) Undergo the recommended level of treatment in an
approved treatment facility, including aftercare.

(i) ((Fhe-denturistshall-agreetoremainfree-of)) Abstain
from all mind-altering substances including alcohol and can-

nabis, except for medications prescribed by an authorized
prescriber, as defined in (REW-69-41+-030-and-69-5010+-

Gi—The—denturist-must—complete—the)) chapter 69.41
RCW, Legend drugs—Prescription drugs and chapter 69.50
RCW, Uniform Controlled Substances Act.

(iii) Complete any prescribed aftercare program of the
intensive treatment facility, which may include individual
((andfer)) or group psychotherapy.

(iv) Cause the treatment counselor(s) ((shaH)) to provide
reports to the approved monitoring program at specified
intervals((Repertsaust)) that include treatment, prognosis,
and goals.

(v) ((theLdeﬁtur'rst—s-haH—submit—te)) Complete random or

for cause drug screening as specified by ((the-approved-meon-
tering pregram)) WRAMP.

(vi) ((Fhe-denturist-shall)) Attend support groups facili-
tated by a health care professional ((andtfertwelve-step)) or
recovery-oriented group meetings as specified by the moni-
toring contract.

(vil) ((Fhe—denturist—shall)) Comply with specified
employment conditions and restrictions as defined by the
monitoring contract.

(viii) ((flihe—deﬂmﬁst—shaﬂ—ﬁgﬂ—a—w&wer—&ﬂewmg—t-he
approved-meoniteringprogram)) Agree in writing to allow

WRAMP to release information to the board if the denturist
does not comply with the requirements of ((this)) the moni-
toring contract or is unable to practice with reasonable skill

and safety.

Proposed
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helder:)) (ix) Pay the costs of the substance use disorder eval-
uation, substance use treatment, and random drug screens.

(x) Sign a requested release of information authorization.

(2) When referred to WRAMP in lieu of discipline, the
denturist shall enter into a referral contract with the board.
The board may take disciplinary action against the license of
the denturist under RCW 18.130.160, based on a denturist's
violation of the referral contract.

(3) A denturist may voluntarily participate in WRAMP
in accordance with RCW 18.130.175(2) without first being
referred to WRAMP by the board.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-812-020 Continuing competency requirements.
WAC 246-812-101 Purpose.
WAC 246-812-301 Purpose.

WSR 19-19-080
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter R 2019-12—Filed September 17, 2019,
2:17 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-140.

Title of Rule and Other Identifying Information: Associ-
ation health plans (AHP), establish form filing requirements
for Pathway 1 AHPs and governmental AHPs.

Hearing Location(s): On October 22, 2019, at 12:00
p.m., at the Office of the Insurance Commissioner (OIC),
5000 Capitol Boulevard, TR-120, Tumwater, WA.

Date of Intended Adoption: October 24, 2019.

Submit Written Comments to: Jane Beyer, P.O. Box
40260, Olympia, WA 98504-0260, email rulescoordinator@
oic.wa.gov, fax 360-586-3109, by October 21, 2019.

Assistance for Persons with Disabilities: Contact Mela-
nie Watness, phone 360-725-7013, TTY 360-586-0241,
email MelanieW @oic.wa.gov, by October 21, 2019.

Proposed
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule making
establishes form filing requirements for Pathway 1 AHPs and
governmental AHPs to ensure compliance with federal
(ERISA) requirements. Associations and multiemployer
groups must meet certain conditions to be considered a "bona
fide" employer. Governmental AHPs must have statutory
authority to offer plans. Two current WAC provisions related
to AHP filings are amended to be consistent with the new fil-
ing provisions and are recodified to create a single "AHP"
subchapter in chapter 284-43 WAC.

Reasons Supporting Proposal: Permanent rules setting
forth clear standards for AHP filings are needed to ensure
compliance with federal law, to sustain compliant AHPs
offering coverage in Washington state and to protect small
employers purchasing coverage through AHPs.

Statutory Authority for Adoption: RCW 48.02.060,
48.43.733.

Statute Being Implemented: RCW 48.43.733.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Jane Beyer, P.O. Box 40260, Olympia, WA, 360-725-7043;
Implementation: Molly Nollette, P.O. Box 40255, Tumwater,
WA, 360-725-7117; and Enforcement: Toni Hood, P.O. Box
40255, Tumwater, WA, 360-725-7050.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Tabba Alam, P.O. Box 40260, Olympia, WA,
phone 360-725-7170, email TabbaA@oic.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. OIC analyzed
the current requirements related to AHP form filings that are
in nonrule general filing instructions and the speed to market
tool. The proposed rule codifies those existing provisions.
The updated attorney attestation provision was determined to
not impose more-than-minor costs on small businesses.

September 18, 2019
Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending WSR 16-14-106,
filed 7/6/16, effective 8/6/16)

WAC 284-43-0310 Association health plan compli-
ance with statutory or regulatory changes. (1) Issuers must

file a group health plan, other than a small group health plan,

rate and form filing as provided in RCW 48.43.733. An issuer
offering plans through an association or member-governed

group must implement all new applicable federal or state
health plan market requirements when they become effective.
Replacement requirements for this section apply based on
whether the purchaser is classified as an individual, small
group, or large group purchaser. These requirements also
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apply to ((member)) employer member groups of less than
two or to individual member purchasers.

(2) An issuer providing plans of the type referenced in
subsection (1) of this section must discontinue a noncompli-
ant plan, and offer replacement plans effective on the renewal
date of the master group contract for large groups, and on the
group's anniversary renewal date for nongrandfathered small
group and individual plans.

(3) If the association is a large group as defined in WAC
284-43-0330(1), the same renewal date must apply to all
((partieipating)) employer((s)) members and individual((s))
employer members, and the replacement coverage must take
effect on the same date for each participant. The purchaser's
anniversary date must not be used in lieu of this uniform
renewal date for purposes of discontinuation and replacement
of noncompliant coverage.

(4) If the association is not a large group as defined in
WAC 284-43-0330(1), and the master group contract and
((the-membergreup)) an employer member's contract do not
have the same renewal date, an issuer must provide notice of
the discontinuation and replacement of the plan to the
affected ((asseetatien)) employer member ((greup)) or plan
sponsor, and each enrollee in the affected employer member
((greup)) plan, not fewer than ninety days prior to the
employer member's anniversary renewal date.

(5) If an issuer does not have a replacement plan
approved by the commissioner to offer in place of a discon-
tinued plan, the issuer must assist each enrollee in identifying
a replacement option offered by another issuer.

(6) For purposes of this section, "purchaser" means the
group or individual whose eligibility for the plan is based in
whole or in part on membership in the association or mem-
ber-governed group.

(7) For purposes of this section, the "anniversary renewal
date" means the initial or first date on which a purchasing
group's health benefit plan coverage became effective with
the issuer, regardless of whether the issuer is subject to other
agreements, contracts or trust documents that establish
requirements related to the purchaser's coverage in addition
to the health benefit plan.

(8) An issuer must not adjust the master contract renewal
or anniversary date to delay or prevent application of any fed-
eral or state health plan market requirement.

AMENDATORY SECTION (Amending WSR 16-14-106,
filed 7/6/16, effective 8/6/16)

WAC 284-43-0330 Transition of plans purchased by
association members. (1) An issuer must not offer or issue a
health plan to ((individuals-er)) small groups through an
association or member-governed group as a large group plan
unless the ((asseetation-ormemb p hom

WSR 19-19-080

3))),_and the member-governed group or association

health plan meets the requirements of WAC 284-43-8110 for
a Pathway 1 Association Health Plan, or WAC 284-43-8120
for a governmental plan.

(2) For plans offered to association or member-governed
groups that do not meet the requirements of subsection (1) of
this section, the following specific requirements apply:

(a) An issuer must treat grandfathered plans issued under
those purchasing arrangements as a closed pool, and file a
single case closed pool rate filing. For purposes of this sec-
tion, a single case closed pool rate filing means a rate filing
which includes the rates and the rate filing information only
for the issuer's closed pool enrollees.

(b) For each single case closed pool rate filing, an issuer
must file a certification from an officer of the issuer attesting
that:

(1) The employer ((greups)) members covered by the fil-
ing joined the association prior to or on March 23, 2010;

(i1) The issuer can establish with documentation in its
files that none of the conditions triggering termination of
grandfathered status set forth in WAC 284-43-0250 or in 45
C.F.R. 2590.715-1251(g) have occurred for any plan mem-
bers.

((4)) (3) For each grandfathered plan issued to an asso-
ciation or member governed group under subsection ((3}))
(2) of this section, the issuer must include the following items
in its rate filing:

(a) Plan number;

(b) Identification number assigned to each employer
((greup)) member, including employer ((greups)) members
of less than two;

(c) Initial contract or certificate date;

(d) Number of employees for each employer ((greup))
member, pursuant to RCW 48.43.005(11);

(e) Number of enrolled employees for each employer
((greup)) member for the prior calendar year;

(f) Current and proposed rate schedule for each employer
((grenp)) member; and

(g) Description of the rating methodology and rate
change for each employer ((greup)) member.

((5))) (4) WAC 284-43-6540 applies for a single case
rate closed pool under this section.

NEW SECTION

WAC 284-43-8100 Definitions. (1) "Department”
means the United States (U.S.) Department of Labor.

(2) "Employer member" means an employer that partici-
pates in the health plan.

(3) "Pathway 1 Association Health Plan" means a bona
fide group or association of employers to whom a health plan
is issued that constitutes an employer under section 3(5) of
the Employee Retirement Income Security Act of 1974

Proposed
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(ERISA) (29 U.S.C. Sec. 1002(5)), and U.S. Department of
Labor guidance related to Pathway 1 Association Health
Plans.

(4) "Member-governed group" means a group consisting
of multiple employers, organized as an entity other than an
association, that constitutes an employer under section 3(5)
of the Employee Retirement Income Security Act of 1974
(ERISA) (29 U.S.C. Sec. 1002(5)), and U.S. Department of
Labor guidance.

NEW SECTION

WAC 284-43-8110 Requirements for Pathway 1
Association Health Plan form filings related to the bona
fide status of Pathway 1 Associations. (1) Carriers must file
a group health plan, other than a small group health plan, rate
and form filing as provided in RCW 48.43.733. The form fil-
ing for an association health plan submitted by a carrier must
include documents related to "Evidence as an Employer."
The documents must include, at a minimum:

(a) The member-governed group or association's bylaws,
or other comparable controlling documents if no bylaws
exist;

(b) A trust agreement or other organizational document
that shows the purpose of the member-governed group or
association and who governs the member-governed group or
association;

(c) A statement of the member-governed group or asso-
ciation's history;

(d) An advisory opinion from the Department, if avail-
able, demonstrating that the member-governed group or asso-
ciation is qualified to purchase association health plan cover-
age; and

(e) If a Department advisory opinion is not available or if
changes have been made to the documents related to "Evi-
dence as an Employer" such that the Department advisory
opinion no longer accurately reflects the composition, orga-
nization or structure of the member-governed group or asso-
ciation with respect to the factors included in (e)(ii) of this
subsection, an opinion from an attorney attesting to the fact
that the member-governed group or association qualifies as
an employer under 29 U.S.C. Sec. 1002(5). The attorney
attestation must explain how and why the member-governed
group or association meets each of the criteria below, based
upon the facts and circumstances of the member-governed
group's or association's governance and operations during the
twelve months immediately preceding submission of the
form filing, with explicit references to relevant language
drawn from the member-governed group or association's
bylaws, trust agreement, or other organizational document:

(i) The member-governed group or association has been
formed for some purpose other than the provision of health
coverage or other employee benefits;

(i) The employer members of the member-governed
group or association are in the same trade, industry, line of
business or profession. A list of the occupational catego-
ries/industrial classifications of the employers eligible to par-
ticipate in the member-governed group or association must
be submitted with the attestation, along with a description of
the following:

Proposed [100]
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(A) How employer members are solicited,

(B) Eligibility criteria to participate in the member-gov-
erned group or association;

(C) Employer members who are currently participating
in the member-governed group or association;

(D) The process by which the member-governed group
or association was formed;

(E) The purpose for the formation of the member-gov-
erned group or association;

(F) Preexisting relationships of any of the employer
members of the member-governed group or association;

(G) The powers, rights, and privileges of employer mem-
bers that exist by reason of their status as employers;

(H) The functions and activities of the member-governed
group or association are controlled by its employer members,
and the member-governed group's or association's employer
members that participate in the group health plan control the
plan. Control must be present both in form and substance.

(f) Each employer member of the member-governed
group or association participating in the group health plan is
a person acting directly as an employer of at least one
employee who is a participant covered under the health plan.

(2) Disability insurers issuing a health plan to a member-
governed group or association domiciled outside of Washing-
ton state that indicates on their most recently submitted
Department Form M-1 that they are operating in the state of
Washington must file their "Evidence as an Employer," as
provided in subsection (1) of this section, within thirty work-
ing days after the earlier of:

(a) The date group contract negotiations are completed;
or

(b) The date renewal premiums are implemented.

(3) The carrier's form filing also must include its most
recently submitted Form M-1, as filed with and published by
the Department.

(4) If required under subsection (1)(e) of this section, the
attorney attestation identified in subsection (1)(e) of this sec-
tion shall be filed as a supporting document with the carrier's
form filing, in accordance with the following:

(a) Attorney attestations in compliance with subsection
(1)(e) of this section must be filed for Plan Year 2020 and
every five years thereafter, regardless of whether any changes
have been made to the association or member-governed
group's composition, organization, or structure that would
change the conclusion in the attorney attestation;

(b) For the interceding four filing years, the attestation
may be prepared by an officer of the carrier in lieu of an attor-
ney, so long as:

(1) No changes have been made to the documents previ-
ously submitted as "Evidence as an Employer" that would
impact the analysis in subsection (1)(e) of this section; and

(i1) Such attestation represents a good faith effort by the
carrier to ensure that the association or member-governed
group meets the requirements of subsection (1) of this sec-
tion.

(c) Attorney attestations in compliance with subsection
(1)(e) of this section must be filed each plan year that a mem-
ber-governed group or association changes issuers and a ben-
efit plan is issued by a new issuer.
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If an attorney attestation in compliance with subsection
(1)(e) of this section was filed within the last five years, the
issuer may refile the same attorney attestation, provided there
has been no change to the association or member-governed
group's composition, organization, or structure that would
change the conclusion in the attorney attestation.

(5) An attorney attestation under this section must be
specific to the member-governed group or association and
need not be specific to the issuer offering the health plan to
the member-governed group or association.

(6) This section applies to plans issued or renewed on or
after January 1, 2020.

NEW SECTION

WAC 284-43-8120 Requirements for governmental
plans. (1) Carriers must file a group health plan, other than a
small group health plan, rate and form filing as provided in
RCW 48.43.733.

(2) Carriers issuing a governmental plan under section
3(32) of the Employee Retirement Income Security Act of
1974 (ERISA) (29 U.S.C. Sec. 1002(32)) must submit with
their form filing either an opinion letter from the Department
demonstrating that the plan is a governmental plan under sec-
tion 3(32), or an opinion from an attorney attesting to the fact
that the entity establishing or maintaining the plan is a gov-
ernmental entity as provided in section 3(32), citing the appli-
cable law authorizing establishment of the entity.

(3) An attorney attestation submitted in compliance with
subsection (2) of this section is not required to comply with
WAC 284-43-8110 (1)(e)(ii) regarding the contents of the
attorney attestation, and needs only identify the legal and
statutory authority for establishment of the entity.

(4) This section applies to plans issued or renewed on or
after January 1, 2020.

NEW SECTION

The following sections of the Washington Administra-
tive Code are decodified and recodified as follows:

0Old WAC Number New WAC Number
284-43-0310 284-43-8130
284-43-0330 284-43-8140

WSR 19-19-082
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2018-10 and R 2019-07—Filed
September 17,2019, 2:33 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-142 and 19-12-062.

Title of Rule and Other Identifying Information: Health
plan coverage of reproductive health care and contraception.

[101]
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Hearing Location(s): On October 24, 2019, at 3:30 p.m.,
at the Office of the Insurance Commissioner, 5000 Capitol
Boulevard S.E., Tumwater, WA 98501.

Date of Intended Adoption: October 25, 2019.

Submit Written Comments to: Mandy Weeks-Green,
P.O. Box 40255 [40260], Olympia, WA 98504-0260, email
rulescoordinator@oic.wa.gov, fax 360-586-3109, by October
24,2019.

Assistance for Persons with Disabilities: Contact Mela-
nie Watness, phone 360-725-7013, fax 360-586-2023, TTY
360-586-0241, email MelanieW@oic.wa.gov, by October
24,2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commissioner
will consider adopting rules to ensure access to reproductive
health care and contraception as provided for in RCW
48.43.072, 48.43.073; and [2SSB] 5602 (chapter 399, Laws
0f2019).

Reasons Supporting Proposal: During the 2018 legisla-
tive session, the legislature enacted chapter 119, Laws of
2018 (SSB 6219), which has been codified as RCW 48.43.-
072 and 48.43.073. This law requires health plans to provide
access to reproductive health care and contraception. During
the 2019 legislative session, the legislature enacted chapter
399, Laws of 2019, which modified the previous legislation
codified in RCW 48.43.072 and 48.43.073. This proposed
rule enables health plans to implement requirements and
responsibilities of RCW 48.43.072 and 48.43.073, including
the new requirements added by chapter 399, Laws of 2019.

Statutory Authority for Adoption: RCW 48.02.060,
48.43.072, and 48.43.073.

Statute Being Implemented: RCW 48.43.072 and
48.43.073.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Mandy Weeks-Green, P.O. Box 40260, Olympia, WA
98504-0260, 360-725-7041; Implementation: Molly Nol-
lette, P.O. Box 40255, Olympia, WA 98504-0255, 360-725-
7117; and Enforcement: Melanie Anderson, P.O. Box 40255,
Olympia, WA 98504-0255, 360-725-7214.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule adopts without material change
Washington state statutes and therefore is exempt under
RCW 34.05.328 (5)(b)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025.

Explanation of exemptions: The carriers that are affected
by this rule are not small businesses as defined in RCW
19.85.020(3).

September 18, 2019
Mike Kreidler
Insurance Commissioner

Proposed
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AMENDATORY SECTION (Amending WSR 16-01-081,
filed 12/14/15, effective 12/14/15)

WAC 284-43-5150 Unfair practice relating to health
coverage. (1) It is an unfair practice for any health carrier to
restrict, exclude, or reduce coverage or benefits under any
health plan on the basis of sex. By way of example, a health
plan providing generally comprehensive coverage of pre-
scription drugs and prescription devices restricts, excludes, or
reduces coverage or benefits on the basis of sex if it fails to
provide prescription contraceptive coverage that complies
with this regulation.

An example of a plan that provides generally compre-
hensive coverage of prescription drugs is a plan that covers
prescription drugs but excludes some categories such as
weight reduction or smoking cessation.

(2)(a) Health plans providing generally comprehensive
coverage of prescription drugs and/or prescription devices
shall not exclude prescription contraceptives or cover pre-
scription contraceptives on a less favorable basis than other
covered prescription drugs and prescription devices. Cover-
age of prescription contraceptives includes coverage for med-
ical services associated with the prescribing, dispensing,
delivery, distribution, administration and removal of a pre-
scription contraceptive to the same extent, and on the same
terms, as other outpatient services.

(b) Health plans may not impose benefit waiting periods,
limitations, or restrictions on prescription contraceptives that
are not required or imposed on other covered prescription
drugs and prescription devices.

(c) Health plans may not require cost sharing, such as
copayments or deductibles, for prescription contraceptives
and for services associated with the prescribing, dispensing,
delivery, distribution, administration, and removal of the pre-
scription contraceptives((;-to-the-same-extent-that-such-eost
deviees-orserviees)).

(d) Health carriers may use, and health plans may limit
coverage to, a closed formulary for prescription contracep-
tives if they otherwise use a closed formulary, but the formu-
lary shall cover each of the types of prescription contracep-
tion as defined in ((€)) (e) of this subsection.

() ((Hahealthplan-exeludes—eceveragefornonpreserip-
ond | devi il ired-by-taw—i

€6)) For purposes of subsections (1) and (2) of this sec-
tion, "prescription contraceptives" include United States
Food and Drug Administration (FDA) approved contracep-
tive drugs, devices, and prescription barrier methods, includ-
ing contraceptive products declared safe and effective for use
as emergency contraception by the FDA.

((e)-Thi . i el health_pl
offered;issued;-orrenewed by-a-healthearrieronerafterJan-
5 )
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SUBCHAPTER L

(SHORF-FERMAMITED BURATON-MEBICAL-
PEANS)) REPRODUCTIVE HEALTH CARE AND
CONTRACEPTION

NEW SECTION

WAC 284-43-7200 Purpose and scope. (1) The pur-
pose of this subchapter is to establish uniform regulatory
standards for required coverage of contraceptive services and
other reproductive health services and supplies, voluntary
sterilization, and abortion under RCW 48.43.072 and 48.43.-
073.

(2) This subchapter applies to all health plans, except as
otherwise expressly provided in this subchapter. Health carri-
ers are responsible for compliance with the provisions of this
subchapter and are responsible for the compliance of any per-
son or organization acting on behalf of or at the direction of
the carrier, or acting pursuant to carrier standards or require-
ments concerning the coverage of, payment for, or provision
of contraceptive services and supplies, voluntary steriliza-
tion, and abortion. A carrier may not offer as a defense to a
violation of any provision of this subchapter that the violation
arose from the act or omission of a participating provider or
facility, network administrator, claims administrator, or other
person acting on behalf of or at the direction of the carrier, or
acting pursuant to carrier standards or requirements under a
contract with the carrier rather than from the direct act or
omission of the carrier.

(3) Effective January 1, 2021, except as otherwise pro-
vided, this subchapter applies to all student health plans
deemed by the insurance commissioner to have a short-term
limited purpose or duration, including short-term limited pur-
pose student health plans and guaranteed renewable plans
while the covered person is an enrolled student as a regular
full-time undergraduate or graduate student at an accredited
higher education institution.

NEW SECTION

WAC 284-43-7210 Definitions. (1) "Contraceptive ser-
vices" means consultations, examinations, procedures, and
other health care services to obtain contraceptive supplies or
voluntary sterilization. This includes prescribing, dispensing,
inserting, delivering, distributing, administering, or removing
contraceptive supplies and voluntary sterilization procedures.

(2) "Contraceptive supplies" means all contraceptive
drugs, devices, and other products approved by the Federal
Food and Drug Administration. This includes over-the-
counter contraceptive drugs, devices, and products approved
by the Federal Food and Drug Administration.

(3) "Cost-sharing" means any expenditure required of a
covered person for covered services or supplies, including
applicable taxes. Cost-sharing includes deductibles, coinsur-
ance, copayments, or similar charges. Cost-sharing does not
include premiums, balance billing amounts for nonnetwork
providers, or spending for noncovered services or supplies.

(4) "Covered person" or "enrollee" has the same mean-
ing as defined in RCW 48.43.005.
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(5) "Gender expression" has the same meaning as
defined in section 3, chapter 399, Laws of 2019.

(6) "Gender identity" has the same meaning as defined in
section 3, chapter 399, Laws of 2019.

(7) "Medical management" or "medical management
techniques" has the same meaning as defined in RCW
48.165.010.

(8) "Reproductive health care services" has the same
meaning as defined in section 3, chapter 399, Laws of 2019.

(9) "Reproductive system" has the same meaning as
defined in section 3, chapter 399, Laws of 2019.

(10) "Well-person preventative visits" has the same
meaning as defined in section 3, chapter 399, Laws of 2019.

NEW SECTION

WAC 284-43-7220 Coverage required. A health plan
must provide coverage for all services and supplies required
under RCW 48.43.072 and 48.43.073. Effective January 1,
2021, a student health plan must also provide coverage for all
services and supplies required under RCW 48.43.072.

(1) Required coverage of contraceptive services and sup-
plies includes, but is not limited to:

(a) All prescription and over-the-counter contraceptive
drugs, devices, and other products approved by the Federal
Food and Drug Administration;

(b) Voluntary sterilization procedures; and

(c) The consultations, examinations, procedures, and
medical services that are necessary to prescribe, dispense,
insert, deliver, distribute, administer, or remove the drugs,
devices, and other products or services in (a) and (b) of this
subsection.

(2) A health plan that provides coverage for maternity
care or services must also provide a covered person with sub-
stantially equivalent coverage to permit the abortion of a
pregnancy. For the coverage to be substantially equivalent, a
health plan must not apply cost-sharing or coverage limita-
tions differently for abortion and related services than for
maternity care and its related services unless the difference
provides the enrollee with access to care and treatment com-
mensurate with the enrollee's specific medical needs, without
imposing a surcharge or other additional cost to the enrollee
beyond normal cost-sharing requirements under the plan.

(3) This subchapter does not diminish or affect any rights
or responsibilities provided under RCW 48.43.065.

NEW SECTION

WAC 284-43-7230 Services provided without dis-
crimination, prohibited limitations, and confidentiality.
(1) All services and supplies required under RCW 48.43.072
must be covered without discrimination on the basis of race,
color, national origin, sex, sexual orientation, gender expres-
sion or identity, marital status, age, citizenship, immigration
status, or disability. Health plans and student health plans
must ensure that all enrollees have access to these services
and supplies regardless of gender or gender identity. This
includes, but is not limited to, coverage of any method of
over-the-counter contraception without regard to the sex, or
gender identity or expression, of the covered person.
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(2) Reproductive health care, voluntary sterilization,
abortion or contraceptive services or contraceptive supplies
provided under a health plan or a student health plan are
health care services related to reproductive health and pro-
tected by the confidentiality requirements of RCW 48.43.-
505, WAC 284-04-510, and other relevant statutes and regu-
lations providing for enrollee confidentiality.

NEW SECTION

WAC 284-43-7240 Access to contraceptive services
and supplies. (1) Health plans and student health plans must
provide covered persons access to sufficient numbers and
types of providers and facilities to assure that covered per-
sons are able to access all covered contraceptive services and
all Federal Food and Drug Administration approved contra-
ceptive supplies without unreasonable delay or burden.

(2) If a health plan or student health plan limits coverage
of contraceptive services and supplies to in-network provid-
ers, the carrier must demonstrate that its network for these
services and supplies meets the access and adequacy stan-
dards set forth in chapter 284-170 WAC.

(3) In any case where the health plan's network or stu-
dent health plan's network has an absence of or an insufficient
number or type of participating providers or facilities to pro-
vide a particular covered contraceptive service or supply,
including over-the-counter contraceptives, in a timely man-
ner appropriate for the enrollee's condition, the carrier must
ensure that the covered person obtains the covered service or
supply from a provider or facility within reasonable proxim-
ity of the enrollee at no greater cost to the enrollee than if the
service or supply were obtained from network providers and
facilities. The carrier must satisfy this obligation even if an
alternate access delivery request under WAC 284-170-210
has been submitted and is pending approval by the insurance
commissioner.

(4) If a health plan or student health plan limits the quan-
tity of covered contraceptive supplies or services, the carrier
must have a written process for covered persons to request
coverage of additional services or supplies. The process may
not impose any restriction or delay on the coverage of contra-
ceptive supplies in violation of RCW 48.43.072, 48.43.195,
or any other state or federal law.

(5) Effective January 1, 2021, contraceptive supplies
must also be covered when used exclusively for the preven-
tion of sexually transmitted infections.

NEW SECTION

WAC 284-43-7250 Filing requirements. (1) For health
plans subject to RCW 48.43.072 and 48.43.073, the carrier
must ensure that the health plan forms clearly inform covered
persons of their rights to access contraceptive services and
supplies, voluntary sterilization and abortion. The health plan
forms must clearly inform covered persons how they access
these services and supplies.

(2) For student health plans subject to RCW 48.43.072,
the carrier must ensure that the plan forms clearly inform
covered persons of their rights to access contraceptive ser-
vices and supplies, and voluntary sterilization. The plan
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forms must clearly inform covered persons how they access
these services and supplies.

(3) A health plan's forms and student health plan's forms
must include a detailed description of the plan's benefits pro-
vided to covered persons that specifically instructs covered
persons where and how they access coverage of contracep-
tive supplies, including over-the-counter supplies. This infor-
mation must include:

(a) Whether covered supplies are available from in-net-
work and out-of-network providers; and

(b) How to submit a claim including, at a minimum:

(i) Whether covered persons may purchase covered sup-
plies and seek reimbursement from the carrier;

(i) How to access and submit any necessary claim
forms; and

(iii) Where to send a claim, such as a mailing address or
instructions for submitting a claim electronically.

(4) If a health plan or student health plan limits the num-
ber of covered over-the-counter contraceptive supplies, the
health plan must include with its filing supporting evidence
showing that the limitation does not impose any restriction or
delay on the coverage of contraceptive supplies in violation
of RCW 48.43.072 or any other state or federal law.

(5) If a health plan or student health plan limits the num-
ber of covered contraceptive services or supplies, the plan
forms must include a detailed description of the plan's bene-
fits that specifically instructs covered persons how to request
coverage of additional contraceptive services or supplies.
The process may not impose any restrictions or delays on the
coverage or access of contraceptive services or supplies in
violation of RCW 48.43.072, or any other state or federal
law.

NEW SECTION

WAC 284-43-7260 Deductibles for over-the-counter
contraceptives and voluntary male sterilization in HSA
qualifying plans. (1) A qualifying health plan and a qualify-
ing student health plan for a health savings account ("HSA-
qualifying plan") is subject to all of the requirements under
RCW 48.43.072. An HSA-qualifying plan may apply a
deductible to coverage of over-the-counter contraceptive
supplies or services and voluntary male sterilization only at
the minimum level necessary to preserve the enrollee's ability
to claim tax exempt contributions and withdrawals from the
enrollee's health savings account under Federal Internal Rev-
enue Service laws and regulations.

(2) The individual and family deductibles applied to
over-the-counter contraceptive supplies and services and
male sterilization under an HSA-qualifying plan must be the
minimum deductibles set by the Federal Internal Revenue
Service for a plan to be an HSA-qualifying plan under 26
U.S.C. Sec. 223 (¢)(2)(A) and other Federal Internal Revenue
Service laws, regulations, and guidance. For the 2019 plan
year, IRS Bulletin 2018-12 allows HSA-qualifying plans to
offer benefits for male sterilization or male contraceptives
without a deductible or with a deductible below the standard
minimum deductible for the 2019 plan year only. Therefore,
for 2019, HSA-qualifying plans sold in this state may decide
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not to charge any deductible for male sterilization or male
contraceptives for the 2019 plan year.

(a) The deductibles, if any, applied to over-the-counter
contraceptive services and supplies and male sterilization
must accrue to the overall individual and family plan deduct-
ibles.

(b) Once the individual and family plan deductibles that
may apply to over-the-counter contraceptive services and
supplies and male sterilization have been reached, all over-
the-counter contraceptive services and supplies and male
sterilization must be covered with no cost-sharing, even if the
overall plan deductibles have not yet been met.

(c) No person covered under an HSA-qualifying individ-
ual plan may be required to pay a higher deductible for over-
the-counter contraceptive services and supplies and male
sterilization than the minimum individual deductible set by
the Federal Internal Revenue Service for a plan to be an
HSA-qualifying plan. No person covered under an HSA-
qualifying family plan may be required to pay a higher
deductible for over-the-counter contraceptive services and
supplies and male sterilization than the minimum family
deductible set by the Federal Internal Revenue Service for a
plan to be an HSA-qualifying plan, even if the applicable
plan's family deductible has not yet been met. Example: A
plan's family deductible for an HSA-qualifying family plan
may be more than the minimum family deductible. However,
the deductible applicable to over-the-counter contraceptive
supplies and services and male sterilization must be at the
minimum family deductible, which is two thousand seven
hundred dollars in 2019.

NEW SECTION

WAC 284-43-7270 Access to prenatal vitamins and
breast pumps. Effective January 1, 2021, health plans and
student plans are required under RCW 48.43.072 to cover
prenatal vitamins for covered persons expecting the birth of a
child and breast pumps for covered persons expecting the
birth or adoption of a child.

(1) Pursuant to RCW 48.43.072, prenatal vitamins and
breast pumps can be subject to copayment, deductibles and
other forms of cost sharing, except:

(a) In accordance with the Affordable Care Act and the
Women's Preventative Services Guidelines, folic acid is cur-
rently required to be covered as a preventative service with-
out copayment, deductibles, or other forms of cost-sharing
for covered persons. This requirement does not apply to
grandfathered plans.

(b) In accordance with the Affordable Care Act and the
Women's Preventative Services Guidelines, breast pumps are
currently required to be covered as a preventative service
without copayments, deductibles, or other forms of cost-shar-
ing for covered persons. This requirement does not apply to
grandfathered plans.

(2) A prescription can be required to trigger coverage of
prenatal vitamins, including folic acid and breast pumps.
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SUBCHAPTER M

SHORT-TERM LIMITED DURATION MEDICAL
PLANS

WSR 19-19-083
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed September 17, 2019, 3:46 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
02-072.

Title of Rule and Other Identifying Information: Chapter
296-65 WAC, Asbestos removal and encapsulation.

Hearing Location(s): On November 19, 2019, at 9:00
a.m., at the Enduris Training Facility, 1610 South Technol-
ogy Road, Suite 100, Spokane, WA 99224; and on November
21,2019, at 9:00 a.m., at the Department of Labor and Indus-
tries (L&I), Room 1, 12806 Gateway Drive South, Tukwila,
WA 98168.

Date of Intended Adoption: January 21, 2020.

Submit Written Comments to: Josefina Magana, Admin-
istrative Regulations Analyst, L&I, Division of Occupational
Safety and Health (DOSH), P.O. Box 44620, Olympia, WA
98504-4620, email Josefina.magana@Lni.wa.gov, fax 360-
902-5619, by November 28, 2019.

Assistance for Persons with Disabilities: Contact Jose-
fina Magana, administrative regulations analyst, phone 360-
902-4233, email Josefina.magana@Lni.wa.gov, by Novem-
ber 5, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to update chapter 296-65 WAC, Asbestos removal
and encapsulation. This proposal was initiated due to the con-
fusing and unnecessary language of the chapter, to be more
consistent with Environmental Pollution Agency model
accreditation plan (EPA MAP), and to add clarification
where necessary. The initiated changes propose to remove
confusing and unnecessary language as well as add clarifica-
tion where necessary throughout the rule and update require-
ments. These changes include and are not limited to certifica-
tion and testing requirement[s]; when refresher training is
required; when temporary certificates can be issued; and
reducing advance notification requirements.

Amended Sections

WAC 296-65-003 Definitions.

Add definition for affidavit.

Clarified [Clarify] the following definitions for better
understanding: Asbestos fiber, asbestos project, certifi-
cate, certified asbestos contractor and demolition.

WAC 296-65-005 Asbestos worker training course con-
tent.

Reformat language throughout section to make it easier
to read.
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Clarify language throughout section to reflect current
terminology.

WAC 296-65-007 Asbestos supervisor training course
content.

Reformat language throughout section to make it easier
to read.

Clarify language throughout section to reflect current
terminology.

WAC 296-65-010 Asbestos worker certification.

*  Remove definition of individual.

Clarify language to reflect current practices.

Change "one hundred" to "fifty" question multiple-
choice examination in order to align to EPA MAP.
Change validated to notarized.

Remove requirements for "timely" referring to applica-
tion submittal.

Change six months to one year for the requirement of
retaking the entire initial worker course after expiration.
Add availability of certificate "either electronically or
physically."

WAC 296-65-012 Asbestos supervisor certification.
Remove definition of individual.

Clarify language to reflect current practices.

Change validated to notarized.

Remove requirements for "timely" referring to applica-
tion submittal.

Change six months to one year for the requirement of
retaking the entire initial worker course after expiration.
Add availability of certificate "either electronically or
physically."

WAC 296-65-015 Training course approval.

Reformat language throughout section to make it easier
to read.

Clarify language to reflect current terminology.

Remove the contingency for approval to be consistent
with the state board of vocational education.

Add requirement indicating that refresher courses must
not be combined with any other training.

Add reference for revocation of applications.

WAC 296-65-017 Contractor certification.

Reformat contractor application requirements for clarifi-

cation.

o Add "supervisors (include certification number)
working for the company."

Clarify the requirement for certificate validation.

o Reference to chapter 18.27 RCW.

o Reference to WAC 296-65-025 for fees according
with prorating.

Clarify certificate renewal application requirements.

o Change requirement of processing applications
from sixty days before expiration to no sooner than
fifteen days before expiration.

WAC 296-65-020 Notification requirements.

e Add requirement that notices must be submitted elec-
tronically using the new online project notification sys-
tem or by submitting the project notification form via
email to the asbestos certification program.
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*  Clarify language to reflect current practices.
* Reduce prenotification from ten days to five days to
make it easier to do business with L&I.

WAC 296-65-025 Fees.
*  Remove check or money order as any form of payment is
accepted.

WAC 296-65-030 Methods of compliance.
*  Clarify language regarding asbestos work and asbestos

project to be consistent with language in WAC 296-62-
077.

WAC 296-65-035 Reciprocity.
*  Add requirement for recognition of certifications issued
by another state.

WAC 296-65-050 Denial, suspension, and revocation of

certificates.

*  Reformat language throughout section to make it easier
to read.

*  Clarify language to reflect current terminology.

Reasons Supporting Proposal: This state initiated pro-
posal will positively benefit the asbestos industry by remov-
ing confusing and unnecessary language and requirements as
well as adding clarification where necessary and aligning
with the federal EPA MAP for asbestos.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, 49.17.060, and chapter 49.26 RCW.

Statute Being Implemented: Chapter 49.26 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting:
Chris Miller, Tumwater, Washington, 360-902-5516; Imple-
mentation and Enforcement: Anne Soiza, Tumwater, Wash-
ington, 360-902-5090.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Josefina Magana, P.O. Box 44620,
Olympia, WA 98504-4620, phone 360-902-4233, fax 360-
902-5619, email Josefina.magana@]lni.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: Citation and description: Portions of this
proposal are being adopted to align with the EPA
MAP for asbestos requirements in 40 C.F.R. Part
763 in accordance with RCW 49.26.110.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
changes in this rule that do not meet one of the exemption cat-
egory exemptions listed above either add no additional costs
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or are a less stringent requirement than the current rule and so
do not increase costs for businesses as outlined in the cost-
benefit analysis. One exception is the proposed rule require-
ment that applicants for asbestos supervisor certification sub-
mit an approved affidavit of experience to the department
from past and current employers verifying hours of experi-
ence outlined in the rule. The proposed rules define an affida-
vit as a "declaration in writing made under oath before a per-
son authorized to administer oaths" and as such, requires the
form be notarized. Some employers may have notaries on
staff or can access free notary service at any L&I service
location. The average cost to notarize $20-$30 if the
employer chooses not to notarize at an L&I service location.
The other exception is the requirement that applicants with
certification in another state who are eligible for reciprocity
must complete an approved refresher course for Washington
certification. The estimated cost of a refresher course is
$265.00 and $175.00. Assuming affected [employers] have
one certified supervisor applicant a year and one employee
applying for a reciprocal cortication, the total costs of [are]
$295 to $205 per year. The costs of the proposed [changes]
are less than the minor cost threshold (for NAICS code
562910, Remediation Services, one percent of annual payroll
is $23,028 and three percent of annual revenue is $51,741.)

A copy of the detailed cost calculations may be obtained
by contacting Josefina Magana, P.O. Box 44620, Olympia,
WA 98504-4620, phone 360-902-4233, fax 360-902-5619,
email Josefina.magana@Ini.wa.gov.

September 17,2019
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-003 Definitions. Unless the context
clearly requires otherwise, the definitions in this section
apply throughout this standard.

Affidavit. A declaration in writing made under oath

before a person authorized to administer oaths, especially for
use as evidence in court.

Approved. Approved by the department.

Asbestos. Includes chrysotile, amosite, crocidolite,
tremolite asbestos, anthophyllite asbestos, and actinolite
asbestos, and any of these minerals that have been chemically
treated and/or altered.

Asbestos abatement project. An asbestos project
involving three square feet or three linear feet, or more, of
asbestos containing material.

Asbestos-containing material (ACM). Any material

containing more than one percent asbestos.
Asbestos fiber. ((Asbestes—fiber—as—defined—in—WAC

296-62-07703-as"fiber-")) A particulate form of asbestos,
five micrometers or longer, with a length-to-diameter ratio of
at least three to one.

Asbestos project. ((Inclades—the—eonstruction,—demeoli-
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aits)) Any activity that releases or is likely to release asbestos
fibers into the air, includes:

* Construction, demolition, repair, remodeling, mainte-
nance or renovation of any public or private building or struc-
ture, mechanical piping equipment or system;

¢ Demolition, removal, encapsulation, salvage, or dis-
posal of material; or

* Outdoor activities.

Note: Refer to WAC 296-62-07722(3) for clarification of asbestos
projects activities to determine if this rule applies to you.

Certificate. A certificate issued by the department ((that

recetving the-eertifieate-has-completed-the training forasbes-
tos-acereditationunder FSEA-Title 1)) to a person who has

completed the training for asbestos accreditation under the
Toxic Substances Control Act (TSCA) Title II. The certifi-

cate must include:

* Name of person awarded the certificate;

* Certificate number;

* Discipline for which certification was conferred;

* Expiration date; and

* A statement that the person receiving the certificate has
completed the training.

Certified asbestos contractor. Any partnership, firm,
association, corporation or sole proprietorship, registered
under chapter 18.27 RCW, that is certified by the department
to remove or encapsulate asbestos and submits a bid, or con-
tracts to remove or encapsulate asbestos for another and is
certified by the department to remove or encapsulate asbes-
tos.

Certified asbestos supervisor. An individual who is
certified by the department under WAC 296-65-012.

Certified asbestos worker. An individual certified by
the department under WAC 296-65-010.

Demolltlon ((JEhe—&etw&y—ef—fa%mg—a—stfﬁemfe—whieh

suppe%ﬁ%g—stfuewfal—member—ef—aﬂy—f&e&&y)) Dlsmanthng,
razing, destroying, or wrecking any building or structure or
any part thereof, including any related handling operations.

Department. The department of labor and industries.

Director. The director of the department of labor and
industries or the director's designee.

Emergency project. A project that was not planned
((butresultsfrem)) due to a sudden, unexpected event
((end))._ An emergency project does not include operations
that are necessitated by ((renreutine)) failures of equipment
or systems due to normal wear and tear.

Encapsulation. The application of an encapsulant to
asbestos containing materials to control the release of asbes-
tos fibers into the air. The encapsulation process either cre-
ates a membrane over the surface (bridging encapsulant) or
penetrates the material and binds its components together
(penetrating encapsulant).
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EPA MAP. The environmental protection agency model
accreditation plan for asbestos requirements in 40 C.F.R. Part
763.

HEPA filtration. High-efficiency particulate air filtra-
tion found in respirators and vacuum systems capable of fil-
tering 0.3 micron particles with 99.97% efficiency.

Intact. That the asbestos containing material has not
crumbled, been pulverized, or otherwise deteriorated so that
it is no longer likely to be bound with its matrix.

NESHAP. The National Emission Standards for Haz-
ardous Air Pollutants.

Owner. The person who owns any public or private
building, structure, facility, or mechanical system, or the
remnants thereof, or the agent of such person, but does not
include individuals who work on asbestos projects in their
own single-family residences, no part of which is used for
commercial purposes.

Person. Any individual, partnership, firm, association,
corporation, sole proprictorship, or the state of Washington
or its political subdivisions.

Revocation. A permanent withdrawal of a certification
issued by the department.

Suspension. A temporary withdrawal of a certification
issued by the department. No suspension must be less than
six months or longer than one year.

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-005 Asbestos worker training course
content. An approved asbestos worker training course must
consist of four days of training with a minimum of thirty-two
hours. This initial training course must provide, at a mini-
mum, information on the following topics:

(1) The physical characteristics of asbestos including
types, fiber size, acrodynamic characteristics and physical
appearance.

(2) Examples of different types of asbestos and asbestos-
containing materials. Real asbestos ((must)) can only be used
((enly)) for observation by trainees and must be enclosed in
sealed unbreakable containers.

(3) The health hazards of asbestos including the nature of
asbestos related diseases, routes of exposure, dose-response
relationships, synergism between cigarette smoking and
asbestos exposure, latency period of diseases, hazards to
immediate family, and the health basis for asbestos standards.

(4) Employee personal protective equipment ((ineluding
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danee—with—-WAC296-62-07715-and296-62-07739-)) to
include:

¢ Classes and characteristics of respirator types:

 Limitations of respirators;

* Proper selection, inspection, donning, use, maintenance
and storage procedures;

* Methods for field checking of the facepiece-to-face
seal;

* Variability between field and laboratory protection fac-
tors;

« Factors that alter respirator fit (e.g.. eye glasses and
facial hair);

¢ Components of a proper respiratory protection pro-

ram;

* Respirator program administrator:;

* Qualitative or quantitative respirator fit testing proce-
dures. which must be performed on at least one student for
demonstration purposes and in accordance with WAC 296-
62-07715 and 296-62-07739.

(5) Use, storage and handling of launderable clothing,
nonslip footwear, gloves, eye protection and hard hats.

(6) Medical monitoring procedures and requirements,
including the provisions of chapter 296-842 WAC, any addi-
tional recommended procedures and tests, benefits of medi-
cal monitoring and employee access to records.

(7) Air monitoring procedures and requirements speci-
fied in WAC 296-62-07709, including ((a-deseription—of

. ’ 5 hod I fes. forai

A description of equipment;

» Sampling methods and strategies;

* Reasons for air monitoring;

* Types of samples, including area, personal and clear-
ance samples;

* Current standards with proposed changes if any;

* Employee observation and notification;

* Recordkeeping and employee access to records;

* Interpretation of air monitoring results; and

» Analytical methods for bulk and air samples.

(8) State-of-the-art work practices for asbestos removal
and encapsulation activities including ((purpese;propereon-

>
econtamination
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. for-both ind l l | .
be-inctuded:));

* Purpose, proper construction and maintenance of barri-
ers and decontamination enclosure systems;

* Posting of warning signs;

« Electrical and ventilation system lock-out;

» Proper working techniques and tools with vacuum

attachments for minimizing fiber release;
* Use of wet methods and surfactants;

* Use of negative-pressure ventilation equipment for
minimizing employee exposure to asbestos fibers and con-
tamination prevention;

» Scoring and breaking techniques for rigid asbestos

products;
* Glove bag techniques;

* Recommended and prohibited work practices;

« Potential exposure situations;

* Emergency procedures for sudden releases;

* Use of HEPA vacuums and proper clean-up and dis-
posal procedures;

« Appropriate work practices for both indoor and outdoor
asbestos projects; and

* Individually discuss work practice requirements for
removal, encapsulation, enclosure, repair, and waste trans-

portation.

(9) Personal hygiene including entry and exit procedures
for the work area, use of showers and prohibition of eating,
drinking, smoking and chewing (gum or tobacco) in the work
area. Potential exposures, such as family exposure must also
be included.

(10) Additional safety hazards that may be encountered
during asbestos removal and encapsulation activities and haz-
ard abatement, including ((eleetrical-hazards;seaffold-and

and-heat-stress:)):

» Air contaminants, other than asbestos, such as silica
and carbon monoxide;

* Electrical hazards;

* Scaffold and ladder hazards;

» Slips, trips and falls;

» Fire and explosion hazards;

* Confined spaces;

* Noise; and

* Heat stress.

(11) The requirements, procedures and standards estab-
lished by:

(a) The Environmental Protection Agency, 40 C.F.R.
Part 61, Subparts A and M, and 40 C.F.R. Part 763.

(b) Washington state department of ecology.

(c) Local air pollution control agencies.

(d) Washington state department of labor and industries,
division of ((industrial)) occupational safety and health,
chapter 49.17 RCW (Washington Industrial Safety and
Health Act), chapter 49.26 RCW (Health and safety—Asbes-
tos), and ensuing regulations.

(12) Actual worksite considerations.

(13) The instruction required by this section must
include, at a minimum fourteen hours of hands-on training
for the following:

(a) Glove bag techniques;
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(b) The opportunity to don and doff respirators including
half facepiece and full facepiece air purifying respirators,
powered air purifying respirators (PAPR), and ((Fype-€))
full facepiece supplied-air respirators;

(c) Removal of sprayed-on or troweled-on material, and
pipe lagging;

(d) Basic construction of a negative pressure enclosure
decontamination unit, and proper entry and exit;

(e) Suit-up in protective clothing consisting of coveralls,
foot coverings and head coverings.

(14) Course review((;-areview)) of the key aspects of the
training course.

(15) Asbestos-containing materials must not be used for
hands-on training.

(16) In recognition that asbestos abatement is an evolv-
ing industry, the department reserves the right to require
additional subjects to be taught and to specify the amount of
time which must be allotted to adequately cover required sub-
jects. To ensure adequate coverage of required material, each
sponsor must be provided and required to incorporate into the
training course, a detailed outline of subject matter developed
by the department.

AMENDATORY SECTION (Amending WSR 17-18-073,
filed 9/5/17, effective 10/6/17)

WAC 296-65-007 Asbestos supervisor training
course content. An approved asbestos supervisor training
course must consist of at least five days of training. This ini-
tial training course must include lectures, demonstrations, at
least fourteen hours of hands-on training, course review and
a written examination. Audio-visual materials, where appro-
priate, are recommended to complement lectures. The train-
ing course must provide, at a minimum, information on the
following topics:

(1) The physical characteristics of asbestos and asbestos-
containing materials including identification of asbestos,
aerodynamic characteristics, typical uses, physical appear-
ance, hazard assessment considerations, and a summary of
abatement control options.

(2) Health effects related to asbestos exposure including
the nature of asbestos related diseases, routes of exposure,
dose-response relationships and the lack of a safe level of
exposure, synergism between asbestos exposure and cigarette
smoking, latency period, hazards to the immediate family and
the health basis for the standard.

(3) Employee personal protective equipment including

((the-elasses-and characteristics of respirator types, timita-

[109]

WSR 19-19-083

* Classes and characteristics of respirator types:

* Limitations of respirators;

» Proper selection, inspection, donning, use, mainte-
nance, and storage procedures;

* Methods for field checking of the facepiece-to-face
seal (positive and negative pressure checks);

* Variability between field and laboratory protection fac-
tors;

* Quantitative and qualitative fit test requirements;

* Factors that alter respirator fit (facial hair, scars, etc.);

* Components of a proper respirator program;

* Requirements for oil lubricated reciprocating compres-
SOrs;

* Use and maintenance of full facepiece supplied-air res-
pirator systems;

* Standards for breathing air;

» Selection and use of personal protective clothing;

* Use, storage, and handling of nondisposable clothing;

and
* Regulations covering personal protective equipment.
(4) State-of-the-art work practices for asbestos removal

and encapsulation activities including ((purpese;properecon-

* Purpose, proper construction and maintenance of barri-
ers and decontamination enclosure systems;

* Posting of warning signs;
* Electrical and ventilation system lock-out;

» Proper working techniques and tools with vacuum
attachments for minimizing fiber release;

* Use of wet methods and surfactants, use of negative-
pressure ventilation equipment for minimizing employee
exposure to asbestos fibers and contamination prevention;

» Scoring and breaking techniques for rigid asbestos
products;

* Glove bag techniques;

» Use of glove bags, critical barriers and mini-enclo-
Sures,

* Recommended and prohibited work practices;

* Potential exposure situations;

* Emergency procedures for sudden releases;

* Use of HEPA vacuums and proper clean-up and dis-
posal procedures;

» Appropriate work practices for both indoor and outdoor
asbestos projects; and

Proposed
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¢ Individually discuss work practices requirements for
removal, encapsulation, enclosure, repair and waste transpor-
tation.

(5) Personal hygiene including ((entry—and-exit-proce-

must-alse-be-tneluded:)):
 Entry and exit procedures for the work area;

¢ Use of showers;

* Prohibition of eating, drinking, smoking, and chewing
(gum and tobacco) in the work area; and

* Potential exposures, such as family exposure.

(6) Additional safety hazards that may be encountered
during asbestos abatement activities and how to deal with
them, including ((eleetrical-hazards;heat-stress;-aircontami-

entry-requirertentsand-noise-hazards:)):

» Air contaminants, other than asbestos, such as silica
and carbon monoxide;

* Electrical hazards;

* Scaffold and ladder hazards;

» Slips, trips and falls;

* Fire and explosion hazards;

* Confined spaces;

* Noise; and

* Heat stress.

(7) Medical monitoring procedures and requirements,
including the provisions of chapter 296-842 WAC, any addi-
tional recommended procedures and tests, benefits of medi-
cal monitoring and recordkeeping requirements.

(8) Air monitoring procedures and requirements speci-

fled in WAC 296 62 07709 1nclud1ng ((a—deser—rpﬂeﬂ—ef

Cg s

*» Description of equipment;

* Sampling methods and strategies;

* Reasons for air monitoring;

» Types of samples, including area, personal and clear-
ance sample;

¢ Description of aggressive sampling;

* Current standards with proposed changes if any;

« Employee observation and notification;

* Recordkeeping; and

 Interpretation of air monitoring results, specifically
from analyses performed by polarized light, phase contrast,
and electron microscopy.

(9) The requirements, procedures, and standards estab-
lished by:

(a) The Environmental Protection Agency, 40 C.F.R.
Part 61, Subparts A and M, and 40 C.F.R. Part 763.

(b) The Washington state department of ecology.

(c) Local air pollution control agencies.
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(d) Washington state department of labor and industries,
division of ((industrial)) occupational safety and health,
chapter 49.17 RCW (Washington Industrial Safety and
Health Act), chapter 49.26 RCW (Health and safety—Asbes-
tos), and ensuing regulations.

(10) Actual worksite considerations.

(11) Insurance and liability issues including contractor
issues, industrial insurance coverage and exclusions, third
party liabilities and defenses, private insurance coverage and
exclusions, recordkeeping recommended for legal and insur-
ance purposes.

(12) Supervisory techniques for asbestos abatement proj-
ects including supervisory practices to enforce and reinforce
the required work practices and discourage unsafe work prac-
tices.

(13) Contract specifications including a discussion of the
key elements to be included in contract specifications.

(14) A minimum of fourteen hours of hands-on training

for the following topics. Asbestos containing materials must
not be used for hands-on training:

(a) Calibration of air-sampling equipment;

(b) Routine maintenance of air-purifying and air-sup-
plied respirators, including calibration of a carbon monoxide
alarm used for air-supplied respirators;

(c) Setup of a ((decentamination)) negative pressure
enclosure unit including calculating the number of negative
air machines needed as well as proper placement of the
machines within the enclosure; and

(d) Setup of a decontamination area, which consists of an
equipment room, shower area and a clean room;

(e) Quantitative and qualitative fit-testing protocols; and

(f) Glove bag techniques.

(15) Course review, a review of the key aspects of the
training course.

(16) In recognition that asbestos abatement is an evolv-
ing industry, the department reserves the right to require
additional subjects to be taught and to specify the amount of
time which must be allotted to adequately cover required sub-
jects. To ensure adequate coverage of required material, each
sponsor must be provided and required to incorporate into
their training course, a detailed outline of subject matter
developed by the department.

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-010 Asbestos worker certification. (1)
((I SF %he 15“1'188535 Ef%ils SsstlEH "lﬁ dlvl duall' HHEEHS Ellif‘ Hﬂf
ural-persen:

) To qualify for an asbestos worker certificate, an
individual must ((de-thefellowing)):

(a) Successfully complete an approved thirty-two-hour
asbestos worker training course;

(b) Achieve a score of at least seventy percent on a ((ene
hundred)) fifty question multiple choice closed book exam-
ination approved by the department but administered by the
training course sponsor.

(1) If an individual does not pass the asbestos initial
examination, then another examination (meeting the above
criteria) may be given after a sufficient period of study. The
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new examination must not duplicate more than fifty percent
of the questions used on prior examinations;

(ii) If an individual does not pass the second exam, they
will be required to retake the worker initial course.

(c) ((Submit-to-the-department-atimely)) Complete an
initial application ((validated)) notarized by an approved

trammg course sponsor((—"Pe—b&ee&s*%ed—tuﬂe}y—aﬂ—app}t-

department:-and));
(d) Pay the fee prescribed in WAC 296-65-025.
(((—39—}ndiﬂéua%s—mﬁst—ﬁe{—peffeﬂﬁ—&ﬂ%asbestes—pfejeet

“))) (2) Certificates will be issued and mailed to the
individual applicants and will be valid for one year from the
date of ((issuanee)) course completion.

((65))) (3) Certified asbestos workers must ((attend-an

WAEL:)) do the following to renew and continue certification

prior to certificate expiration date:

(a) Attend and successfully complete an approved eight-
hour asbestos worker refresher course;

(b) Complete a renewal application notarized by an
approved training sponsor; and

(c) Pay the fee prescribed in WAC 296-65-025.

(4) Individuals whose certificates have been expired for

less than twelve months will be required to achieve a score of
at least seventy percent on a fifty question multiple choice

WSR 19-19-083

(a) If an individual does not pass the examination, then
another examination (meeting the above criteria) may be
given after a sufficient period of study. The new examination
must not duplicate more than fifty percent of the questions
used on prior examinations.

(b) If an individual does not pass the second exam, then
they will be required to take an approved asbestos worker ini-
tial course.

(5) Individuals whose certificates have expired for more
than twelve months will be required to take an approved
asbestos worker initial course.

(6) Individuals must not perform any asbestos project
work prior to issuance of the certificate.

(7) A temporary certification will be issued at the suc-
cessful completion of an approved asbestos worker training
course. Temporary certification is valid for six weeks from
the completion of the course.

(8) The initial TSCA Title II worker accreditation certif-
icate and the current worker certificate must be available for
inspection. The current worker certificate issued by the
department must be available either electronically or physi-
cally, at all times at the location of the asbestos project.

(9) The department may suspend or revoke a certificate
as provided in WAC 296-65-050 and chapter 296-900 WAC.

AMENDATORY SECTION (Amending WSR 07-03-163,
filed 1/24/07, effective 4/1/07)

WAC 296-65-012 Asbestos supervisor certification.
(1) ((Fetrthepurpeses-of this-section—individual - means-any
natural-persen:

2))) To qualify for an asbestos supervisor certificate, an
individual must ((meetthefolowingeriteria)):

(a) Have at least 1600 hours of experience in one or more
of the following disciplines:

(i) Asbestos abatement;

(i1) Asbestos project design;

(iii) Consultation on asbestos abatement projects;

(iv) Asbestos operations and maintenance program
supervision;

(v) Asbestos construction project supervision;

(b) Successfully complete an approved forty hour asbes-
tos supervisor training course;

(c) Achieve a score of at least seventy percent on a one
hundred question multiple choice closed book examination
approved by the department but administered by the training
course sponsor((<)):

(i) If an individual does not pass the examination, then
another examination (meeting the above criteria) may be
given after a sufficient period of study. The new examination
must not duplicate more than fifty percent of the questions
used on prior examinations;

(ii) If an individual does not pass the second examina-
tion, they will be required to take an approved asbestos super-
visor initial course.

(d) ((Submit-te-the-departmentatimely)) Complete an
initial application ((validated)) notarized by an approved

closed book examination administered by the department. A
nonrefundable fifty dollar fee will be charged to take this

examination.
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(e) Submit an approved affidavit of experience to the

department from past and current employers verifying hours
of experience as outlined in this subsection.

(f) Pay the fee prescribed in WAC 296-65-025.

(« e . .

.Egazﬁ.}mfi iduatfrus 76 S”EE'* 15C-afty-asoestos proj
] 53].55 i ;5.”155 ;.?;EEE E EEF ; ; ; EE
issuanee:

5)Y4A)) (2) Certificates will be issued and emailed to the
individual applicants and will be valid one year from the date
of course completion.

(3) Certified asbestos supervisors must do the following
to renew and continue certification prior to certificate expira-
tion date:

(a) Attend ((ar)) and successfully complete an approved
eight-hour asbestos supervisor refresher course ((priorte-cer-

tifteate-renewalH-isnet neecessary-to-alse—takea—weorker

).

(b) Complete a renewal application notarized by an

approved training course sponsor; and

(c) Pay the fee prescribed in WAC 296-65-025.

(4) Individuals whose certificates have been expired for
less than twelve months will be required to achieve a score of
at least seventy percent on a fifty question multiple choice
closed book examination administered by the department. A
nonrefundable fifty dollar fee will be charged to take this
examination.

(a) If an individual does not pass the examination, then
another examination (meeting the above criteria) may be
given after a sufficient period of study. The new examination
must not duplicate more than fifty percent of the questions
used on prior examinations.

(b) If an individual does not pass the second exam, then
they will be required to take an approved asbestos worker ini-
tial course.
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(5) Individuals whose certificates have been expired for
more than twelve months will be required to take an approved
asbestos supervisor initial course.

(6) An individual must not supervise any asbestos abate-
ment project prior to issuance of the certificate.

(7) Temporary certification will be issued at the success-
ful completion of an approved asbestos supervisor refresher
course. Temporary certification is valid for six weeks from
the completion of the course.

(8) The initial TSCA Title II supervisor accreditation
certificate and the current supervisor certificate must be
available for inspection at all times, either electronically or
physically, at the location of the asbestos project.

(D)) (9) The department may suspend or revoke a cer-
tificate as provided in WAC 296-65-050 and chapter 296-900
WAC.

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-015 Training course approval. (1) Basic
and refresher asbestos training courses may be sponsored by
any individual, person, or other entity having departmen
approval. (( i :

i ’ eable-with . . |
i i terr:)) Refresher
courses must be conducted as separate and distinct courses
and cannot be combined with any other training.

(2) Prior to receiving department approval, each course
must be evaluated by the department for the breadth of
knowledge and experience required to properly train asbestos
workers or supervisors. Course content must be carefully
scrutinized for adequacy and accuracy. Training techniques
will be evaluated by the department.

(3) Sponsors of basic and refresher training courses pro-
posed for approval must submit:

(a) Background information about course sponsors;

(b) Course locations and fees;

(c) Copies of course handouts;

(d) A detailed description of course content and the
amount of time allotted to each major topic;

(e) A description of teaching methods to be utilized and
a list of all audio-visual materials; the department may, in its
discretion, request that copies of the materials be provided for
review. Any audio-visual materials provided to the depart-
ment will be returned to the applicant;

(f) A list of all personnel involved in course preparation
and presentation and a description of the background, special
training and qualifications of each. Instructors must have aca-
demic and/or field experience in asbestos abatement. The
department may, in its discretion, require proposed instruc-
tors to pass an examination on subjects related to their respec-
tive topics of instruction;

(g) A description of student evaluation methods and a
copy of the required written examination including the scor-
ing methodology to be used in grading the examination;

(h) A description of course evaluation methods;

(i) Any restrictions on attendance (language, class size,
affiliation, etc.);
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(j) A list of any other states that currently approve the
training course;

(k) A letter from the course provider that clearly indi-
cates how the course provider meets the EPA MAP require-
ments; and

(1) The amount and type of hands-on training for initial
training courses.

(4) Application for training course approval and course
materials must be submitted to the department at least sixty
days prior to the requested approval date. Materials may be
mailed to:

Asbestos Certification Program
Department of Labor and Industries
P.O. Box 44614

Olympia, Washington 98504-4614

(5) The decision to grant or renew approval of a basic or
refresher asbestos training course must be in the sole discre-
tion of the department.

(a) Following approval of a basic or refresher asbestos
training course, the department will issue the course sponsor
an approval ((whieh)) that is valid for one year from the date
of issuance. Application for renewal must follow the proce-
dures described in subsections (3) and (4) of this section.

(b) Followmg approval of a basic or refresher asbestos
training course, in recognition that asbestos abatement is an
evolving industry, the department reserves the right to require
additional subjects to be taught and to specify the amount of
time which must be allotted to adequately cover required sub-
jects. To ensure adequate coverage of required material, each
sponsor must be provided and required to incorporate into
their training course, a detailed outline of subject matter
developed by the department.

(6) To be considered timely, the training course approval
renewal must be received by the department no later than
thirty days before the certificate expiration date.

(7) Any changes to a training course must be approved
by the department in advance.

(8) The course sponsor must provide the department with
a list of all persons who have completed a basic or refresher
training course. The list must be provided no later than ten
days after ((&)) course ((is-eempleted)) completion and must
include the name and address of each trainee.

(9) The course sponsor must notify the department, in
writing, at least fourteen days before a training course is
scheduled to begin. The notification must include the date,
time and address where the training will be conducted.

(10) A representative of the department may, at the
department's discretion, attend a training course as an
observer to verify that the training course is conducted in
accordance with the program approved by the department.

(11) Course sponsors conducting training outside the
state of Washington must reimburse the department for rea-
sonable travel expenses associated with department audits of
the training courses. Reasonable travel expenses are defined
as current state of Washington per diem and travel allowance
rates including airfare and/or surface transportation rates.
Such reimbursement must be paid within thirty days of
receipt of the billing notice.
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(12) The training course sponsor must limit each class to
a maximum of thirty participants.

(13) The instructor to student ratio must not exceed one-
to-ten for any of the training required by WAC 296-65-005
(13) and 296-65-007(14).

(14) The department may terminate the training course
approval, if in the department's judgment the sponsor fails to
maintain the course content and quality as initially approved,
or fails to make changes to a course as required by WAC 296-
65-015(5). The minimum criteria for withdrawal of training
course approval must include:

(a) Misrepresentation of the extent of training courses
approval by a state or EPA;

(b) Failure to submit required information or notification
in a timely manner;

(c) Failure to maintain requisite records;

(d) Falsification of accreditation records, instructor qual-
ifications, or other accreditation information; or

(e) Failure to adhere to the training standards and accred-
itation requirements of chapter 296-65 WAC.

(15) Any "notice of termination of training course
approval" issued by the department may act as an order of
immediate restraint as described by RCW 49.17.130.

(16) Revocation of applications will be done in accor-
dance with WAC 296-65-050.

(17) Recordkeeping requirements for training providers:
All approved providers of accredited asbestos training
courses must comply with the following minimum record-
keeping requirements:

(a) Training course materials. A training provider must
retain copies of all instructional materials used in delivery of
the classroom training such as student manuals, instructor
notebooks and handouts.

(b) Instructor qualifications. A training provider must
retain copies of all instructors' resumes, and the documents
approving each instructor issued by either EPA or the depart-
ment. Instructors must be approved by the department before
teaching courses for accreditation purposes. A training pro-
vider must notify the department in advance whenever it
changes course instructors. Records must accurately identify
the instructors that taught each particular course for each date
that a course is offered.

(c) Examinations. A training provider must document
that each person who receives an accreditation certificate for
an initial training course has achieved a passing score on the
examination. These records must clearly indicate the date
upon which the exam was administered, the training course
and discipline for which the exam was given, the name of the
person who proctored the exam, a copy of the exam, and the
name and test score of each person taking the exam. The topic
and dates of the training course must correspond to those
listed on that person's accreditation certificate.

(d) ((Aeereditation—eertifteates:)) Training records. The
training providers must maintain records that document the
names of all persons who have ((been-awarded-eertifieates;
theireertifieatenumbers;)) completed training, the disci-
plines for which ((aeereditation-was-conferred;training-and
expiratien)) training was provided, training dates, and the
training location. ((Fhe-trainingprovidermust-maintain-the
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Fecoras-amanicr t.hi .)E)HE s-verifieation by telephone-of

(e) Verification of certificate information. Training pro-
viders of refresher training courses must confirm that their
students possess valid accreditation before granting course
admission.

(f) Records retention and access. ((4)})) The training pro-
vider must maintain the records in manner that allows verifi-
cation via telephone of the required information.

(i) The training provider must maintain all required
records for a minimum of three years. The training pro-
vider((Ghewever;)) may find it advantageous to retain these
records for a longer period ((eftime)).

(i1) The training provider must allow reasonable access
to all of the records required by the EPA MAP, and to any
other records which may be required by the department for
the approval of asbestos training providers or the accredita-
tion of asbestos training courses, to both EPA and to the
department, on request.

(iii) If a training provider ceases to conduct training, the
training provider must notify the department and give it the
opportunity to take possession of that provider's asbestos
training records.

(D)) (18) A representative of the department may, at
the department's discretion, provide an examination as a sub-
stitution to the examination administered by the training
course provider. The examination replacement will be used to
verify that the training course is conducted in accordance
with the program approved by the department.

AMENDATORY SECTION (Amending WSR 17-18-073,
filed 9/5/17, effective 10/6/17)

WAC 296-65-017 Contractor certification. (1) In
order to obtain certification, an asbestos contractor must sub-
mit an application to the department. The application must
provide the following information:

(a) A list of asbestos ((projeets-condueted-by-the-contrae-

)) supervisors (include certification number) working
for the company;

(b) A statement certifying that the contractor has read
and understands all applicable Washington state rules and
regulations regarding asbestos abatement and will comply
with them: and

(c) A statement certifying that the applicant contractors
asbestos license or accreditation issued by any other state or
jurisdiction has not been revoked, suspended. or denied by
that state or jurisdiction.

(2) Contractors that have previously held an asbestos
contractor certification including out-of-state or country,
must provide a list of asbestos projects conducted by the con-
tractor during the previous twelve months. Such list must
include for each project:

(a) Project name;

((6D)) (b) Location;

((61))) (c) Brief description;

((6w)) (d) Identity of any citations or enforcement
actions issued for violations of asbestos regulations by any
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local, state, or federal jurisdiction relative to each individual
project; and

((69)) (e) Name of the on-site project manager or super-
visor.

((¢oyActistotas . o olud -

| - risdiction.

2))) (3) Upon approval, the department will issue the
contractor a certificate. Denial of approval must be in writ-
ing

. () (4) Certificates ((must-be—valid—for-a—period-of

4))) will be coordinated with the expiration date of the
contractor registration issued under chapter 18.27 RCW. Cer-
tificates may be valid for less than one year, in which circum-
stance the fee in WAC 296-65-025 must be prorated accord-
ingly.

(5) The application for certificate renewal must contain
the information specified in subsection (1) of this section.

((5))) (6) Certificate renewal applications ((fer
renewal)) must be received by the department ((retless-than

: avs before 5 ros.

£6))) to allow sufficient time for processing. Application
will not be processed sooner than fifteen days before expira-
tion.

(7) The department may suspend or revoke the certificate
as provided in WAC 296-65-050 and chapter 296-900 WAC.

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-020 Notification requirements. (1)
Before any person or individual begins an asbestos project as
defined in WAC 296-62-07722 and 296-65-003 involving
more than forty-eight square feet or ten linear feet, unless the
surface area of the pipe is greater than forty-eight square feet,
of asbestos containing material, ((witten)) notification must
be provided to the department. Notices must ((inelade:

&))) be submitted electronically using the online project
notification system or via submitting the project notification
form via email to the asbestos certification program. All
applicable information must be provided and at a minimum
must include the following:

(a) Notice type.

(i) Initial notification is used if the project begins in five
days or more.
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(ii) Short-term notification is used if the project begins
within five days period, see subsection (2) of this section for
short-term notification requirements.

(iii) Emergency notification is used if the project is

WSR 19-19-083

(a) The notice type selected must be short term.

(b) Notify appropriate regional labor and industries staff
of the short-term request and allow sufficient time (one busi-
ness day) for staff to respond prior to start of work.

defined as an emergency project in WAC 296-65-65003. See
subsection (5) of this section for emergency notification
requirements.

(b) Name ((and-address-of the-owner-and-centractor:

A e . ize. ’
. tb)Deserip H.i.ff_ he—feeilityincludingsize;-age;anc

I X F§ l .. ol 1
removed-oreneapswlated:

€d))). address, and contact information of the property
owner.

(c) Name, address, and contact information of the certi-
fied asbestos contractor.

(d) Asbestos supervisor name, certification number, and
contact information.

(e) Description of the facility including size, age and
prior use of the facility.

(f) Scope of work, remodel, repair, maintenance, and
demolition.

(g) Identify asbestos-containing material to be removed
or encapsulated.

(h) Quantity of each identified material to be removed.

(i) methods used to remove or encapsulate the material.

(1) Location of the facility. Information must be specific
enough to allow the department to locate the project period.

((¢e})) (k) Exact starting and completion dates of the
asbestos project, including shifts during which abatement
work will be accomplished. These dates must correspond to
the dates specified for asbestos removal in the contract. Any
change in these dates or work shifts must be communicated to
the department by an amended notice filed ((at-the-offiee

9)) online or an email submitted to the asbestos certifi-
cation program.

(1) When the starting date or time changes, the amended
notice must be filed no later than 5:00 p.m. on the business
day prior to the starting date in the original notice and prior to
the new starting date.

((68))) (m) When the completion date or time changes,
the amended notice must be filed before completion of the
project, and within eight hours from when the person learns
that the change will occur.

(i Neti befiled-bvfaesimile ().

O Nature-of the prejectand-methodsused-toremoveor
eneapsulate-the-material:

. .

)3 EHSES.ﬁitiSE be received by the. deﬁ. artment-no fater

then [E;.i Emls Fmt][E H;E start of the ﬁ;fj‘sst : EE;E.ES iﬁim.%e

i g furisdieti jeet:)) (n) Notice
must be filed electronically using the online project notifica-
tion system or by completing the project notification form
and submitting it via email to the asbestos certification pro-
gram.

(2) The department may allow a short-term prenotifica-
tion where there is a work requirement or waiting the five
days would cause an unnecessary hardship. The following
must be completed when requesting a short-term notification.

(c) Provide justification for the request in the "reason"
comment box.

(3) The director may waive the prenotification require-
ment upon written request of an owner for large-scale, on-
going projects. In granting such a waiver, the director will
require the owner to provide prenotification if significant
changes in personnel, methodologies, equipment, work site,
or work procedures occur or are likely to occur. The director
will further require annual resubmittal of such notification.

(4) The director, upon review of an owner's reports, work
practices, or other data available as a result of inspections,
audits, or other authorized activities, may reduce the size
threshold for prenotification required by this section. Such a
change will be based on the director's determination that sig-
nificant problems in personnel, methodologies, equipment,
work site, or work procedures are creating the potential for
violations of this chapter.

(5) Emergency projects which disturb or release asbestos
into the air must be reported to the department within three
working days after commencement of the project in the man-
ner otherwise required under this chapter. The employees, the
employees' collective bargaining representative or employee
representative, if any, and other persons at the project area
must be notified of the emergency as soon as possible by the
person undertaking the emergency project. A notice describ-
ing the nature of the emergency project must be clearly
posted adjacent to the work area.

(6) Incremental phasing in the conduct or design of
asbestos projects or otherwise conducting or designing asbes-
tos projects of a size less than the threshold exemption speci-
fied in subsection (1) of this section, with the intent of avoid-
ing the notification requirements, is a violation of this chap-
ter.

AMENDATORY SECTION (Amending WSR 10-01-188,
filed 12/22/09, effective 1/25/10)

WAC 296-65-025 Fees. (1) A nonrefundable adminis-
trative fee of forty-five dollars will be assessed for each ini-
tial, replacement, or renewal asbestos worker certificate
application. The fee ((feheek-ormeoney-order))) must accom-
pany the certificate application and be made payable to the
department. An application form may be obtained from any
approved training course instructor or directly from the
department.

(2) A nonrefundable administrative fee of sixty-five dol-
lars will be assessed for each initial, replacement, or renewal
asbestos supervisor certificate application. The fee ((feheek
or-meney-order))) must accompany the certificate application
and be made payable to the department. An application form
may be obtained from any approved training course instruc-
tor or directly from the department.

(3) A nonrefundable administrative fee of one thousand
fifty dollars will be assessed for each initial or renewal con-

tractor certificate application. The fee ((fecheek—or-meoney
erder))) must accompany the certificate application and be

Proposed
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made payable to the department. An application form may be
obtained from the department.

Note: In circumstances where it is necessary to coordinate an expira-
tion date with the date of expiration of a contractor registration
issued under chapter 18.27 RCW, certificates may be valid for
less than one year. In such circumstances, the certificate fee
prescribed in WAC 296-65-025 will be prorated accordingly
for the initial application only.

(4) A nonrefundable administrative fee of one thousand
two hundred fifty dollars will be assessed for each initial and
renewal application for training course approval. ((A—eheek

or-money-order)) Payment of the fee must accompany any
application made under the provisions of WAC 296-65-015.

AMENDATORY SECTION (Amending WSR 17-18-075,

filed 9/5/17, effective 10/6/17)
WAC 296 65-030 Methods of compllance ((H—}

men%s—)) ( 1)( a) Oan cert1ﬁed asbestos abatement contractors
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(2) Only certified asbestos supervisors may supervise
asbestos abatement projects as required in WAC 296-62-
07722.

(3) Only certified asbestos workers may work on asbes-
tos projects as required in WAC 296-62-07722.

(4) A certified asbestos supervisor must provide direct,
on-site supervision for asbestos abatement projects.

(5) Asbestos workers must have access to, and be under
the control of certified asbestos supervisors throughout the
duration of asbestos abatement projects.

(6) Any construction, renovation, remodeling, mainte-

nance, repair, or demolition which was started without meet-
ing the requirements of this section must be halted immedi-
ately and cannot be resumed before meeting such require-
ments.

AMENDATORY SECTION (Amending WSR 89-21-018,
filed 10/10/89, effective 11/24/89)

WAC 296-65-035 Reciprocity. (1) The department
may recognize certifications issued by another state for
asbestos workers or supervisors provided that:

(a) The worker is in possession of a currently valid certi-
fication from the other state; and

(b) The department evaluates the other state's qualifica-
tion procedures and determines the certification to be equiva-
lent to the minimum requirements of this chapter.

(2) When the department's evaluation of another state's
qualification procedures identifies that equivalent require-
ments are met, the department is authorized to issue a Wash-
ington state certification upon receipt of a completed applica-
tion and a completed approved refresher course.

(3) When the department's evaluation of another state's
qualification procedures identifies deficiencies, the depart-
ment may require specific supplemental training and/or
examination before issuing a Washington state certification.

(4) Temporary certification can be issued if requirements
of subsection (2) of this section are met.

AMENDATORY SECTION (Amending WSR 17-18-075,
filed 9/5/17, effective 10/6/17)

WAC 296-65-050 Denial, suspension, and revocation
of certificates. (1) The department may deny, suspend, or
revoke a certificate for failure of the holder to comply with
any requirement of this chapter or any applicable health and
safety standards and regulations.

(2) The ((eriterta-for-decertificationforasbestos-weorkers;
supervisors;-and-eontractors-must-inelude)) department must
suspend or revoke any certificate issued under this chapter for
a period of not less than six months upon the following
grounds:

(a) The certificate was obtained through error or fraud;
or

(b) The holder thereof is judged to be incompetent to
carry out the work for which the certificate was issued.

may submit bids, or work on asbestos abatement projects.
(b) Certified asbestos contractors must employ at least

(3) The criteria for denying, suspending, or revoking a

certificate for asbestos workers, supervisors and contractors

one certified asbestos supervisor.
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(a) Performing work requiring accreditation at a job site
without being in ((physteal)) possession of initial and current
accreditation certificates;

(b) Permitting the duplication or use of one's own
accreditation certificate by another;

(¢) Performing work for which accreditation has not
been received; ((ex))

(d) Obtaining accreditation from a training provider that
does not have approval to offer training for the particular dis-
cipline from either EPA or from a state that has a contractor
accreditation plan at least as stringent as the EPA MAP((=

3)Thefollowing persons-arenot-certifiedforthe pur-
 this ol I thei . 9 f
be-revoked-by-the-department:
| (a)Any person };E E.H.mﬂs aeetecttation thlﬁtgh ﬁ“tf

b)Y Any-persenwhe-obtains));

(e) Obtaining accreditation through fraudulent represen-
tation of training or examination documents;

(f) Obtaining training documentation through fraudulent
means;

((feyAnypersen—whe—gains)) (g) Gaining admission to
and completes refresher training through fraudulent represen-
tation of initial or previous refresher training documentation;
or

((68))) (h) Any person who obtains accreditation through
fraudulent representation of accreditation requirements such
as education, training, professional registration, or experi-
ence.

(4) Before any certificate may be denied, suspended, or
revoked, the holder thereof must be given written notice of
the department's intention to do so, mailed by registered mail,
return receipt requested, to the holder's last known address.
The notice must enumerate the allegations against such hold-
ers and must give ((himorher)) them the opportunity to
request a ((eenferenee)) hearing per RCW 49.26.110 before
the department. At such ((eenferenee)) hearing, the depart-
ment and the holder must have the opportunity to produce
witnesses and give testimony. Following such hearing, the
department will issue an order.

(5) A denial, suspension, or revocation order may be
appealed to the board of industrial insurance appeals within
fifteen working days after the denial, suspension, or revoca-
tion order is entered. The notice of appeal ((may)) must be
filed with the ((departmenterthe)) board of industrial insur-
ance appeals and a copy of the appeal must be sent to the
department. The board of industrial insurance appeals must
hold the hearing in accordance with procedures established in
RCW 49.17.140. Any party aggrieved by an order of the
board of industrial insurance appeals may obtain superior
court review in the manner provided in RCW 49.17.150.

((€6) The-department-may-suspend-errevoke-any-eertifi-

T G biained ] rand:
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WSR 19-19-084
PROPOSED RULES
DEPARTMENT OF

CHILDREN, YOUTH, AND FAMILIES
[Filed September 17,2019, 4:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
12-014.

Title of Rule and Other Identifying Information: Early
childhood education and assistance program (ECEAP): New
WAC 110-425-0083 Additional children allowed for enroll-
ment, 110-425-0084 Duration of enrollment and allowance
of dual enrollments, 110-425-0085 Prioritization system and
110-425-0087 Contractor slots for children above one hun-
dred ten percent of FPL; and amending WAC 110-425-0030
Definitions and 110-425-0080 Eligibility for services.

Hearing Location(s): On October 22, 2019, at 1:30 p.m.,
at Conference Room 3, Office Building 2, Service Level,
1115 Washington Street S.E., Olympia, WA.

Date of Intended Adoption: October 24, 2019.

Submit Written Comments to: The department of chil-
dren, youth, and families (DCYF) Rules Coordinator, P.O.
Box 40975, email dcyf.rulescoordinator@dcyf.wa.gov, fax
360-902-7903, submit comments online at https://www.dcyf.
wa.gov/practice/policy-laws-rules/rule-making/participate/
online, by October 22, 2019.

Assistance for Persons with Disabilities: Contact DCYF
rules coordinator, phone 360-902-7956, fax 360-902-7903,
email dcyf.rulescoordinator@dcyf.wa.gov, by October 18,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Proposed amend-
ments to rules define a "child eligible for enrollment," "a
child allowed for enrollment," and "federal poverty level."
New rules allow ECEAP enrollment for specific children if
space is available; establish a prioritization system; and
establish enrollment thresholds for children from families
with income above one hundred ten percent of federal pov-
erty level.

Reasons Supporting Proposal: Rules are necessary to
implement chapters 408 and 409, Laws of 2019.

Statutory Authority for Adoption: RCW 43.216.512,
43.216.525, 43.216.540, and 43.216.555.

Statute Being Implemented: RCW 43.216.512, 43.216.-
514, and 43.216.556.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting:
Nicole Lor, Spokane, Washington, 509-789-3834; Imple-
mentation and Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rules adopt without material change
Washington state statutes, RCW 34.05.328 (5)(b)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Proposed
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Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rule content is explicitly and specifically dictated by
statute.

September 17,2019
Brenda Villarreal
Rules Coordinator

AMENDATORY SECTION (Amending WSR 19-03-041,
filed 1/8/19, effective 2/8/19)

WAC 110-425-0030 Definitions. (((1))) "Child allowed
for enrollment" means a child that DCYF may permit to be
enrolled in ECEAP under RCW 43.216.512, but who is not in
the group that will be entitled to ECEAP beginning in the
2022-23 school year under RCW 43.216.556.

"Child eligible for enrollment" means a child who is eli-
gible for ECEAP under RCW 43.216.505(4). This child is in
the group that will be entitled to ECEAP beginning in the
2022-23 school year under RCW 43.216.556. Under RCW
43.216.514, a child eligible for enrollment must be given
enrollment priority over a child allowed for enrollment. "Eli-
gible child" has the same meaning as "child allowed for
enrollment."

"Contractor" means a public or private organization that
contracts with the department of children, youth, and families
to provide local ECEAP services.

((&))) "Department" means the department of children,
youth, and families.

((63))) "ECEAP" means the early childhood education
and assistance program.

((64)) "Eligible organization" means public or private
organizations including, but not limited to, school districts,
educational service districts, community and technical col-
leges, local governments, nonprofit organizations, and for-
profit organizations provided that their proposed ECEAP is
free from religious instruction, activities, or symbolism.

((65))) "Federal poverty level" or "FPL" means the mea-

sure of income in relation to family size issued by the federal
U.S. Department of Health and Human Services and used to
calculate ECEAP income eligibility.

"Performance standards" means the most current release
of the ECEAP performance standards as incorporated into the
ECEAP contract, which are accessible at https://www.dcyf.
wa.gov/services/early-learning-providers/eceap/contractors.

AMENDATORY SECTION (Amending WSR 19-03-041,
filed 1/8/19, effective 2/8/19)

WAC 110-425-0080 ((Eligibilityfor-serviees:)) Chil-
dren eligible for enrollment. (((1)) A child is eligible for

enrollment in ECEARP if the child is at least three years old by
August 31st of the school year, is not age-eligible for kinder-
garten, and is either:

(((8))) (1) From a family with income at or below one
hundred ten percent of the federal poverty level (FPL);

(2) Qualified by a school district for special education
services under RCW 28A.155.020. All children on a school

Proposed
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district individualized education program (IEP) meet this
requirement((;

the U-S-Department-of Health-and HumanServiees)); or
((€e))) (3) From a family with income that exceeds one
hundred ten percent federal poverty level (((‘over-income™)
and-is-hemeless-or)) and is impacted by specific risk factors
((identified-by-the-department-that-are linked by researehte
school-performaneceprovided-that)) incorporated into the

department's prioritization system described in WAC 110-
425-0085(4) which includes preference for enrollment of
children from families with the lowest income, children in
foster care, or children from families with multiple needs. No
more than ten percent of slots statewide are enrolled with
children eligible under this provision.

((D)-Ceontractors-mayprovide ECEAP-servieesto-over-
income-children-without HEPs-as-follows:

[118]
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bl Lgiblefor ECEAPif il

tors:))

NEW SECTION

WAC 110-425-0083 Additional children allowed for
enrollment. (1) A child is allowed for enrollment in ECEAP
as space is available if the child is at least three years old by
August 31st of the enrollment school year and is not age-eli-
gible for kindergarten, and is either:

(a) From a family above one hundred ten percent but less
than or equal to one hundred thirty percent of FPL; or

(b) From a family above one hundred thirty percent but
less than or equal to two hundred percent of FPL and with one
or more specific risk factors as described in the department's
prioritization system under WAC 110-425-0085(4).

(2) A child is allowed for enrollment in ECEAP as space
is available if the child:

(a) Has received services from the early support for
infants and toddlers program (ESIT), early head start (EHS),
or the birth to three early childhood education and assistance
program;

(b) Turned three years of age any time after August 3 1st
of the enrollment school year;

(c) Has a first class start date in ECEAP on or after their
third birthday; and

(d) Is from a family with income:

[119]
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(i) At or below two hundred percent of FPL; or

(i1) Above two hundred percent of FPL with one or more
additional specific risk factors as described in the depart-
ment's prioritization system under WAC 110-425-0085(4).

NEW SECTION

WAC 110-425-0084 Duration of enrollment and
allowance of dual enrollments. (1) Enrolled children remain
qualified for ECEAP until kindergarten, without reverifica-
tion of income or risk factors. All previously enrolled chil-
dren returning for a new school year may be reprioritized
against new children when enrollment slots are limited.

(2) Children may not be enrolled in ECEAP if they are
enrolled in Head Start, however Head Start duration funds
may be used to increase the length of the ECEAP preschool
day when federal funds are provided to a contractor specifi-
cally for this purpose.

(3) Children served by school district special education
may be simultaneously enrolled in ECEAP.

NEW SECTION

WAC 110-425-0085 Prioritization system. (1) Once
contractors have established a pool of children who are eligi-
ble or allowed for enrollment, contractors must prioritize the
children for available funded ECEAP slots.

(2) The department establishes an ECEAP prioritization
system based on priority points attributed to each child who
is eligible or allowed for enrollment. This system is updated
periodically as related research becomes available. The most
current prioritization system is accessible at https://www.
dcyf.wa.gov/services/early-learning-providers/eceap/
contractors/direct-service-staff/enrollment and is incorpo-
rated into the early learning management system (ELMS)
which manages ECEAP eligibility and enrollment.

(3) The ECEAP prioritization system incorporates the
prioritization requirements included in RCW 43.216.505(4),
43.216.512, and 43.216.514.

(4) Priority points are awarded for:

(a) Child welfare system involvement;

(b) Homelessness;

(c) Family income calculated as a percentage of the fed-
eral poverty level;

(d) Four-year olds who are within one year of kindergar-
ten eligibility;

(e) Limited-English proficiency which shall have the
same meaning as the phrase "English as a second language"
under RCW 43.216.512;

(f) Individualized education program (IEP);

(g) Suspected or diagnosed developmental delay or dis-
ability for a child without an IEP;

(h) Incarcerated parent;

(1) Child's previous expulsion from an early learning set-
ting due to behavior;

(j) Family domestic violence;

(k) Family substance abuse;

(1) Family mental illness;

(m) Other risk factors determined by the department to
be linked by research to school performance.

Proposed
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NEW SECTION

WAC 110-425-0087 Contractor slots for children
above one hundred ten percent of FPL. (1) With regard to
children eligible for enrollment, RCW 43.216.505 (4)(c)
establishes a limit of ten percent of total statewide enrollment
for children that meet criteria established by WAC 110-425-
0080 (1)(c).

(2) With regard to children allowed for enrollment,
RCW 43.216.512 establishes a limit of twenty-five percent of
total statewide enrollment.

(3) The department sets an initial limit for each contrac-
tor of slots for children above one hundred ten percent of FPL
who do not have an IEP, in order to manage the statewide
limits.

(a) This limit is based on each contractor's size, enroll-
ment history, and to provide flexibility to fill classes in rural
areas.

(b) For sites operated by tribes or tribal organizations,
the department sets the initial limit at twenty-five percent.

(c) The department may adjust limits midyear if slots are
reallocated between contractors.

(d) This contractor limit is managed in ELMS.

(4) Once a contractor has enrolled their limit of children
above one hundred ten percent of FPL who do not have an
IEP, the contractor may request an increase of their limit if:

(a) The contractor has unfilled funded slots; and

(b) Efforts to recruit children eligible for enrollment or
with higher priority points within the contractor's service area
have been exhausted.

(5) The department will consider the following factors
when reviewing requests for additional slots above one hun-
dred ten percent of FPL:

(a) ECEAP enrollments have not reached the statewide
limits of children eligible and allowed for enrollment above
one hundred ten percent of FPL who do not have an IEP
under RCW 43.216.505(4) and 43.216.512;

(b) The requesting contractor's need to fill slots to fully
enroll a class to ensure access to services children at or below
one hundred ten percent of FPL;

(c) The requesting contractor's community need for addi-
tional flexibility to serve additional children; and

(d) The presence of unserved children at or below one
hundred ten percent of FPL in other locations in the state.

WSR 19-19-087
PROPOSED RULES
DEPARTMENT OF COMMERCE
[Filed September 18, 2019, 7:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-149 on August 7 [July 24], 2019.

Title of Rule and Other Identifying Information: Chapter
365-220 WAC, Developmental disabilities endowment trust
fund (DDETF).

Hearing Location(s): On November 12, 2019, at 1:30 -
2:30 p.m., 1011 Plum Street S.E., Olympia, WA 98504-2525.
Driving directions are available at https://www.google.com/

Proposed [120]
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maps/place/101 1+Plum+St+SE,+Olympia,+WA+98501/@4
7.0393734,-122.892165,16z/data=!4m2!3m1!1s0x549174e
188b3aa8d:0xa295e21d13c91e23.

Public parking is available near building.

A map is available at http://www.commerce.wa.gov/wp-
content/uploads/2018/06/Town-Square-Campus-Visitor-
Parking-Map-v7.0.pdf or call 360-725-4000.

Date of Intended Adoption: Not sooner than November
12,2019.

Submit Written Comments to: Devin Proctor, P.O. Box
42525, Olympia, WA 98504-2525, email Devin.Proctor@
commerce.wa.gov, fax 360-586-8440, by November 30,
2019.

Assistance for Persons with Disabilities: Contact Peter
Tassoni, phone 360-725-3125, fax 360-586-8440, email
peter.tassoni@commerce.wa.gov, by November 8, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending chapter 365-220 WAC, Developmental disabilities
endowment trust fund, as follows: Clarifying WAC 365-220-
0070, 365-220-0075, and 365-220-0100 to have consistent
language regarding reversion of state match when an account
is closed.

Reasons Supporting Proposal: The changes to chapter
365-220 WAC update policy, improve clarity, and remove
outdated information.

Three WAC cover the reversion of the state match con-
tributions and earnings back to the program upon death,
transfer or ineligibility of the beneficiary but the wording is
not consistent between them. The WAC use different words
although arguably the intent of those words was intended to
be the same.

The governing board at the June 6, 2019, meeting con-
firmed the intent was that all unexpended state match and
earnings would revert to the program when an individual
account closed. In order to make the intent obvious, the spe-
cial assistant attorney general (AAG) strengthened the lan-
guage in the draft rules to make the WAC consistent. AAG
Adix approved those changes.

Statutory Authority for Adoption: RCW 43.330.437.

Statute Being Implemented: RCW 43.330.430 through
43.330.437.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of commerce, on behalf
of the DDETF governing board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Peter Tassoni, P.O. Box
42525, Olympia, WA 98504-2525, 360-725-3125.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to department
rules unless requested by the joint administrative rules review
committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
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subject to violation by a nongovernment party; and
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.
Explanation of exemptions: The proposed rule does not
impose any costs on businesses.

September 10, 2019
S. Coggins

Policy Advisor
Rules Coordinator

AMENDATORY SECTION (Amending WSR 19-07-034,
filed 3/13/19, effective 4/13/19)

WAC 365-220-070 What happens if a beneficiary
moves out of the state of Washington? If the beneficiary
moves out of the state of Washington:

(1) The primary representative is required to notify the
trust manager in writing within thirty days of the benefi-
ciary's move out of the state of Washington.

(2) The governing board may elect, in its discretion, one
of three options:

A The balance of the beneficiary's individual trust
account will be placed in another existing special needs
trust established for the beneficiary. Any costs relating
to the transfer will be charged to the beneficiary's indi-
vidual trust account.

-OR-

B The individual trust account will remain open, and the
account will be assessed fees at a level that will support
all costs of maintaining the account. The beneficiary
will no longer be eligible for the state match as of the
date the beneficiary ceases to be a resident of Washing-
ton.

-OR-

C The beneficiary's individual trust account will be ter-
minated and distributed as if the beneficiary had died.

(3) Prior to a transfer of the balance pursuant to subsec-
tion (2) option A of this section or any distribution pursuant
to subsection (2) option C of this section, the unexpended
state matching money and any earnings attributable to the
unexpended state matching money shall revert to the devel-
opmental disabilities endowment trust fund.

AMENDATORY SECTION (Amending WSR 19-07-034,
filed 3/13/19, effective 4/13/19)

WAC 365-220-075 What happens if a beneficiary is
determined to no longer meet the Washington state defi-
nition of developmental disability in RCW 71A.10.020
(5)? (1) The primary representative is required to notify the
trust manager in writing if the beneficiary is found to no lon-
ger meet the definition of a person with a developmental dis-
ability in RCW 71A.10.020(5) within thirty days of the deci-
sion.

(2) If the beneficiary is determined to no longer meet the
definition of a person with a developmental disability in

[121]

WSR 19-19-087

RCW 71A.10.020(5), the governing board may elect, at its
discretion, one of three options:

A The balance of the beneficiary's individual trust
account will be placed in another existing special needs
trust established for the beneficiary. Any costs relating
to the transfer will be charged to the beneficiary's indi-
vidual trust account.

-OR-

B The beneficiary's individual trust account will remain
open, and the account will be assessed fees at a level
that will support all costs of maintaining the account.
The beneficiary will no longer be eligible for the state
match as of the date the beneficiary is determined to no
longer meet the definition of a person with a develop-
mental disability in RCW 71A.10.020(5). New contri-
butions will not be accepted into the individual trust
account during any period when the beneficiary does

not meet the definition of the person with a develop-
mental disability in RCW 71A.10.020(5).
-OR-

C The trust manager will make or direct distributions to
or for the benefit of the beneficiary or to an achieving a
better life experience (ABLE) account of the benefi-
ciary, after first, the taxes and administrative expenses

are paid and after second, the medicaid payback is
enforced (if applicable).

(3) Prior to a transfer of the balance pursuant to subsec-
tion (2) option A of this section or any distribution pursuant
to subsection (2) option C of this section, the unexpended
state matching money and any earnings attributable to the

unexpended state matching money shall revert to the devel-
opmental disabilities endowment trust fund.

AMENDATORY SECTION (Amending WSR 19-07-034,
filed 3/13/19, effective 4/13/19)

WAC 365-220-100 When and how may individual
accounts be transferred? A primary representative may
request governing board approval for a transfer of an account
to another special needs trust. This must be done through
written correspondence to the governing board stating the
reasons for the request. The governing board shall review all
requests for transfers. Only the governing board or its desig-
nee may approve transfers. Any such transfers shall be con-
sistent with the master trust and federal and state law.

((Fransferring)) Disbursing funds from an individual
trust account to a qualified achieving a better life experience
(ABLE) 529A account for the same beneficiary does not
require governing board approval. The primary representa-
tive must contact the trust manager to initiate the funds
((transfer)) disbursement. Prior to any disbursement under
this section which will result in the closure of an individual
trust account, the unexpended state matching money and any
earnings attributable to the unexpended state matching

money shall revert to the developmental disabilities endow-
ment trust fund.

Proposed



WSR 19-19-089

WSR 19-19-089
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 18,2019, 10:46 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
12-098.

Title of Rule and Other Identifying Information: The
state board of education (SBE) has reviewed chapter 180-51
WAC to make changes as necessary to align rule to current
policy or practice, correct references to law, implement
recently passed legislation, improve readability of the rule, or
make other changes identified during the review.

To implement provisions of ESHB 2224 (chapter 31,
Laws of 2017), SHB 2686 (chapter 229, Laws of 2018),
SSHB [2SHB] 1896 (chapter 127, Laws of 2018) and E2SHB
1599 (chapter 252, Laws of 2019), SBE is amending rule in
chapter 180-51 WAC. E2SHB 1599 (chapter 252, Laws of
2019) grants SBE rule-making authorities and those authori-
ties will be codified in chapter 28A.655 RCW.

Hearing Location(s): On October 24, 2019, at 10:00-
11:00 a.m., Old Capitol, 600 Washington Street S.E., Billings
Room, Third Floor, Olympia, WA 98504, this will be the pri-
mary site and the additional sites will feature video-confer-
encing with the primary site; on October 24, 2019, at 10:00-
11:00 a.m., at Educational Service District (ESD) 101, Whit-
man Room, 4202 South Regal Street, Spokane, WA 99223,
this additional site will feature video-conferencing with the
primary site; on October 24, 2019, at 10:00-11:00 a.m., at
ESD 105, Yakima Room, 33 South 2nd Avenue, Yakima,
WA 98902, this additional site will feature video-conferenc-
ing with the primary site; and on October 24, 2019, at 10:00-
11:00 a.m., at ESD 112, Klickitat Room, 2500 N.E. 65th
Avenue, Vancouver, WA 98661, this additional site will fea-
ture video-conferencing with the primary site.

Date of Intended Adoption: November 7, 2019.

Submit Written Comments to: Parker Teed, 600 Wash-
ington Street S.E., Olympia, WA 98504, email rulescoor
dinatorSBE@k12.wa.us, fax 360-586-2357, by October 28,
2019.

Assistance for Persons with Disabilities: Contact Parker
Teed, phone 360-725-6047, fax 360-586-2357, TTY 360-
664-3631, email rulescoordinatorSBE@k12.wa.us, by Octo-
ber 28, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: SBE has reviewed
chapter 180-51 WAC to make changes as necessary to align
rule to current policy or practice, correct references to law,
implement recently passed legislation, improve readability of
the rule, or make other changes identified during the review
of the WAC chapter.

ESHB 2224 (chapter 31, Laws of 2017), SHB 2686
(chapter 229, Laws of 2018), SSHB [2SHB] 1896 (chapter
127, Laws of 2018), and E2SHB 1599 (chapter 252, Laws of
2019) make changes to high school graduation requirements
that include but are not limited to civics, high school and
beyond planning, and graduation pathways. To implement
those provisions, SBE will amend rules related to graduation
requirements.
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The changes to chapter 180-51 WAC address the follow-
ing:

*  Implements E2SHB 1599.

o  Graduation pathways.

o Automatic awarding of credit for high school level
courses taken prior to high school.

o Two-credit waiver for individual students for
"unusual" circumstances, removing "unusual."

o Updates to the high school and beyond plan
(HSBP).

*  SSHB [2SHB] 1896 for civics education.

e Implements ESHB 2224 and SHB 2686 that include
updates to HSBP.

»  Updates to align with statute and practice, and streamline
the structure of the graduation requirements in rule.

e Add greater flexibility in social studies requirement by
changing one credit for contemporary world problems to
one-half credit. Total credits for social studies will
remain at three.

Reasons Supporting Proposal: This proposal is to align
rule to current policy or practice, correct references to law,
implement recently passed legislation, improve readability of
the rule, or make other changes identified during the review
of the WAC chapter. ESHB 2224 (chapter 31, Laws 0f 2017),
SHB 2686 (chapter 229, Laws of 2018), SSHB [2SHB] 1896
(chapter 127, Laws of 2018), and E2SHB 1599 (chapter 252,
Laws of 2019), make changes to high school graduation
requirements that include but are not limited to civics, high
school and beyond planning, and graduation pathways. To
implement those provisions, SBE will amend rules related to
graduation requirements.

Statutory Authority for Adoption: Chapter 28A.655
RCW, RCW 28A.230.090.

Statute Being Implemented: Chapter 28A.655 RCW,
RCW 28A.230.090.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SBE, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Randy Spaulding, 600
Washington Street S.E., Olympia, WA 98504, 360-725-
6024.

A school district fiscal impact statement has been pre-
pared RCW 28A.305.135.

SCHOOL DISTRICT FISCAL IMPACT STATEMENT

WSR: | Title of Rule: Graduation Agency: SDF -
Pathways, Civics Education, | School District
and HSBPs Fiscal Impact -

SPI

Part I: Estimates: No fiscal impact, these rules have a
nonzero indeterminate impact on local school districts. The
office of superintendent of public instruction (OSPI) solicited
feedback from approximately forty school districts and pro-
vided approximately ten days for response. The following
represents feedback from three of those school districts. OSPI
does not consider that a large enough sample size to accu-
rately project or extrapolate statewide costs.
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For that reason, OSPI's conclusion is that these rules cre-
ate an indeterminate nonzero cost for school districts.

Estimated Cash Receipts to: No estimated cash
receipts.

Estimated Expenditures From: No estimated expendi-
tures, indeterminate (nonzero).

Estimated Capital Impact: No estimated capital
impact.

The cash receipts and expenditures estimate[s] on this
page represent the most likely fiscal impact.

Fiscal impact is greater than $50,000 per fiscal year in
the current biennium or in subsequent biennia, completed
entire fiscal note from Parts I-IV.

Agency Preparation and Approval: T. J. Kelly, phone
360-725-6301, September 11, 2019.

Part II: Narrative Explanation:

II. A - Brief Description of What the Measure Does
That Has Fiscal Impact: Briefly describe by section, the sig-
nificant provisions of the rule, and any related workload or
policy assumptions, that have revenue or expenditure impact
on the responding agency.

Changes in the rules specifically mentioned by districts
as cost drivers include:

*  Changes in the graduation pathways in E2SHB 1599,
specifically in relation to more counselor time.

*  Need for increased IT functionality to track HSBPs at a
greater level of detail.

* Training (professional development) related to either
civics as a stand-alone course, and/or changes to HSBPs.

Specific fiscal detail is provided later in this fiscal
impact statement.

I1. B - Cash Receipts Impact: None.

II. C - Expenditures: None.

Part I1I: Expenditure Detail:

I11. A - Expenditures by Object or Purpose: In order
to implement graduation pathways and HSBPs legislation
effectively, each high school will need a full-time certificated
counselor that [is] focused solely on college and career read-
iness. This would be in addition to our current counseling
staff. We estimate [the] cost of these changes at approxi-
mately $650,000 per school year.

The graduation pathway tracking will result in an addi-
tional level of detail for our school counselors. It is assumed
that counselors will spend about thirty to sixty minutes of
additional time per student each year. The district has approx-
imately seven thousand individual students in grades 7-12,
which means total additional hours of counselor time is esti-
mated at (forty-five minutes times seven thousand) three hun-
dred fifteen thousand or five thousand two hundred fifty
hours. This equates to roughly 3.5 additional counselor full-
time equivalent (FTE) or about $350,000 per school year in
additional salary and benefits. The district would also need to
contract with their technology provider (non-Washington
School Information Processing Cooperative) to facilitate and
track all the requirements now in place of HSBP. It is
assumed that cost is roughly $45,000 per year. Total cost per
school year estimated by district is approximately $400,000.

Current pathways had to be redesigned to comply with
E2SHB 1599. Costs incurred included software updates,
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additional time for counselors to monitor new requirements
and complete paperwork.

Additional FTE or time spent by existing counselor staff
totaled approximately $1,000,000 per school year. Two of the
three districts that reported included this cost detail.

Technology needs or upgrades totaled approximately
$45,000. While two of the three districts that reported refer-
enced these types of cots [costs], only one district provided a
specific estimate.

Part IV: Capital Budget Impact: None.

A copy of the statement may be obtained by contacting
Mr. Thomas Kelly, 600 Washington Street S.E., Olympia,
WA 98504, phone 360-725-6301, fax 360-586-2357, TTY
360-664-3631, email Thomas.Kelly@k12.wa.us.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
only correct typographical errors, make address or
name changes, or clarify language of a rule without
changing its effect; and rule content is explicitly and
specifically dictated by statute.

Explanation of exemptions: Private schools are affected
by the proposed rules. However, the portion of the rule that is
not dictated by statute adds flexibility to allow for districts to
only require half a credit of current world problems within
the social studies requirement rather than a full credit of cur-
rent world problems within the social studies requirement
will reduce costs for private schools. Thus, that portion of the
rule is not exempt but reduces costs for private schools and
does not disproportionately affect small businesses. The rest
of the rule-making changes qualify for the exemptions
checked above of [for] internal government operations, cor-
rection or clarification of language, or are dictated by statute.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The added flex-
ibility in the proposed rule that is not dictated by statute
allows for districts and private schools to only require half a
credit of current world problems within the social studies
requirement rather than a full credit of current world prob-
lems within the social studies requirement will reduce costs
for private schools. There will not be a disproportionate
impact between small businesses and large business[es] that
are private schools. SBE analyzed the issue by examining
which rule changes are not specifically dictated by statute
and if these requirements are particularly challenging for
small businesses that are private schools. SBE determined
that most of the rule making is exempt because it is dictated
by statute but that the added flexibility for social studies cred-
its will reduce costs for private schools and will not dispro-
portionately affect small businesses that are private schools.
Most of the rule-making changes qualify for the exemptions
checked above of [for] internal government operations, cor-
rection or clarification of language, or are dictated by statute.

Proposed
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A copy of the detailed cost calculations may be obtained
by contacting Parker Teed, 600 Washington Street S.E.,
Olympia, WA 98504, phone 360-725-6047, fax 360-586-
2357, TTY 360-664-3631, email rulescoordinatorSBE@k12.
wa.us.

September 18, 2019
Randy Spaulding
Executive Director

AMENDATORY SECTION (Amending WSR 00-23-032,
filed 11/8/00, effective 12/9/00)

WAC 180-51-005 Authority and purpose. (1) The
authority for this chapter is RCW 28A.230.090 which autho-
rizes and requires the state board of education to establish
state high school graduation requirements ((er-eguivalenetes
forstudents)).

(2) The purpose of this chapter is to establish high school

graduation requirements, ((ineladingpolictes-and-precedures
for-equivalenetes;)) for students who commence the ninth

grade or the equivalent of a four-year high school program
subsequent to July 1, ((2604)) 2012. Graduation requirements
and policies and procedures for equivalencies for students
who commence the ninth grade or the equivalent of a four-
year high school program prior to July 1, ((2604)) 2012, are
codified in WAC ((+80-51-0669)) 180-51-056 and shall
remain in effect for such students pursuant to WAC 180-51-
035.

AMENDATORY SECTION (Amending WSR 00-19-108,
filed 9/20/00, effective 10/21/00)

WAC 180-51-025 Local school district application of
state requirements. The content of courses and the determi-
nation of which courses satisfy particular subject area
requirements and whether a particular course may satisfy
more than one subject area requirement shall be determined
locally in accordance with written policies adopted by boards
of directors of districts: Provided, that if a ((fereign)) world
language graduation requirement is established, credits
earned in American sign language shall count toward the
completion of the requirement.

AMENDATORY SECTION (Amending WSR 00-19-108,
filed 9/20/00, effective 10/21/00)

WAC 180-51-030 High school credit for courses
taken before attending high school. ((See REW-28A-230-
096(4)-)) (1) A student who has completed high school
courses with a passing grade before attending high school

shall automatically be given high school credit which shall be
applied to fulfilling high school graduation requirements,
unless requested otherwise by the student and the student's
parent or guardian.

(2) At the request of the student and the student's parent

or guardian, high school credit earned before high school
may be transcribed with a nonnumerical grade, such as "pass"
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a nonnumerical grade will apply to fulfilling high school
graduation requirements.

(3) A student and the student's family must inform the
school before the student graduates if they do not want credit
for the course(s) taken before attending high school, or if they
want to request that credit be transcribed with a nonnumerical

grade.

AMENDATORY SECTION (Amending WSR 05-21-007,
filed 10/6/05, effective 11/6/05)

WAC 180-51-035 Applicable standards for gradua-
tion for students under age twenty-one—Applicable stan-
dards for graduation for students age twenty-one or
older—Amendments to this chapter. (1) All students enter-
ing a high school program in Washington state shall be
assigned an expected graduation year as required by federal
law and this section. Once students are assigned a graduation
year, they will be aligned to the requirements for that specific
graduating class and subject to the provisions of this section.

(a) Students shall be assigned an expected graduation
year based on the year they commence ((9¢k)) ninth grade, or
for out-of-district and out-of-state transfer students, based on
local district policy((: Previded;—Fhat)), provided that the
expected graduation year for students receiving special edu-
cation services shall be assigned and based on an individual-
ized education program (IEP) team determination in the year
in which the student turns sixteen.

(b) Students shall have the right and the obligation to
meet the minimum graduation requirements in place for their
((expeeted-graduation-year-designated)) ninth grade cohort at
the time they enter a ((distriet)) public high school, regardless
of whether their expected graduation year has been extended
or what year they actually graduate.

@))(a) A student age twenty-one or older who earns a
high school diploma through the adult high school comple-
tion option under WAC 180-51-053 shall be required to meet
the state minimum graduation credit ((requirements—under
WACHR0-51-060-0r180-51-06 1 -dependingon)) established
when the student began their high school program. Such stu-
dents shall not be requlred to ((meet-thefollowing state-min-

)

earn a certificate of academic achievement ((e#)), a certificate
of individual achievement, or meet pathway graduation
requirements under WAC 180-51-210;

(b) The state board of education reserves the prerogative
to determine if and when the waived requirements under (a)
of this subsection shall be required to earn an adult high
school completion diploma.

((4))) (3) Unless otherwise required by statute, all sub-
sequent amendments to ((this—ehapter)) credit graduation
requirement rules and all subsequent local standards shall

or "credit." A nonnumerical grade will not be included in the
student's high school grade point average calculation. High
school credit earned prior to high school and transcribed with

Proposed
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subsequent to the amendments.
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AMENDATORY SECTION (Amending WSR 00-19-108,
filed 9/20/00, effective 10/21/00)

WAC 180-51-040 Copies of graduation requirements
for each year. (1) Each high school shall keep on file for stu-
dent and public inspection a copy of the state board of educa-
tion rules and guidelines regarding high school graduation
requirements and procedures for equivalencies applicable for
the school year, including the preceding ten years. Any
locally adopted high school graduation requirements and pro-
cedures for equivalencies shall also be kept on file with such
state requirements. Copies of state requirements by year also
shall be kept on file in the office of the state board of educa-
tion.

(2) The state board of education and the superintendent
of public instruction are not authorized by law to issue a high

school diploma.

AMENDATORY SECTION (Amending WSR 12-03-052,
filed 1/11/12, effective 2/11/12)

WAC 180-51-050 High school credit—Definition. As
used in this chapter the term "high school credit" shall mean:

(1) Grades nine through twelve or the equivalent of a
four-year high school program, or as otherwise provided in
RCW 28A.230.090(4):

(a) Successful completion, as defined by written district
policy, of courses taught to the state's ((essential-academie
learning requirements—))learning standards((})). If there are
no state-adopted learning standards for a subject, the local
governing board, or its designee, shall determine learning
standards for the successful completion of that subject; or

(b) Satisfactory demonstration by a student of profi-
ciency/competency, as defined by written district policy, of
the state's ((essential-academielearning requirements
€))learning standards((3)).

(2) College and university course work. At the college or
university level, five quarter or three semester hours shall
equal ((+-0)) one high school credit: Provided, that for the
purpose of this subsection, "college and university course
work" means course work that generally is designated 100
level or above by the college or university.

(3) Community/technical college high school comple-
tion program - Diploma awarded by community/technical
colleges. Five quarter or three semester hours of commu-
nity/technical college high school completion course work
shall equal ((3-0)) one high school credit: Provided, that for
purposes of awarding equivalency credit under this subsec-
tion, college and university high school completion course
work includes course work that is designated below the 100
level by the college and the course work is developmental
education at grade levels nine through twelve or the equiva-
lent of a four-year high school program. (See also WAC 180-
51-053)

(4) Community/technical college high school comple-
tion program - Diploma awarded by school district. A mini-
mum of ((5)) one-half and a maximum of ((4-8)) one high
school credit may be awarded for every five quarter or three
semester hours of community/technical college high school
completion course work: Provided, that for purposes of
awarding equivalency credit under this subsection, college
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and university high school completion course work includes
course work that is designated below the 100 level by the col-
lege and the course work is developmental education at grade
levels nine through twelve or the equivalent of a four-year
high school program. (See also WAC 180-51-053)

(5) Each high school district board of directors shall
adopt a written policy for determining the awarding of equiv-
alency credit authorized under subsection (4) of this section.
The policy shall apply uniformly to all high schools in the
district.

(6) Each high school district board of directors shall
adopt a written policy regarding the recognition and accep-
tance of earned credits. The policy shall apply to all high
schools in the district. The policy may include reliance on the
professional judgment of the building principal or designee in
determining whether or not a credit meets the district's stan-
dards for recognition and acceptance of a credit. The policy
shall include an appeal procedure to the district if it includes
reliance on the professional judgment of the building princi-
pal or designee.

(7) A student must first obtain a written release from
their school district to enroll in a high school completion pro-
gram under subsection (3) of this section if the student has
not reached age eighteen or whose class has not graduated.

NEW SECTION

WAC 180-51-056 Previous requirements for high
school graduation. This section describes the statewide min-
imum credit and subject areas requirements for high school
graduation for students who entered the ninth grade or began
the equivalent of a four-year high school program prior to
July 1, 2012 (the class of 2015 and previous classes). This
section applies to students of the applicable graduation
cohorts in high school completion programs at community
and technical colleges.

(1) The minimum credit and subject area requirements,
except as noted in subsections (2) and (3) of this section, are
as follows:

(a) Three English credits (reading, writing, and commu-
nications) that at minimum align with grade level expecta-
tions for ninth and tenth grade, plus content that is deter-
mined by the district.

(b) Two science credits (physical, life, and earth) that at
minimum align with grade level expectations for ninth and
tenth grade, plus content that is determined by the district. At
least one credit in laboratory science is required which shall
be defined locally.

(¢) Two and one-half social studies credits that at mini-
mum align with the state's learning standards in civics, eco-
nomics, geography, history, and social studies skills at grade
ten and/or above plus content that is determined by the dis-
trict. The social studies requirement shall consist of the fol-
lowing mandatory courses or equivalencies:

(i) One credit shall be required in United States history
and government which shall include study of the Constitution
of the United States.

(i1) Under the provisions of RCW 28A.230.170 and
28A.230.090, one-half credit shall be required in Washington
state history and government which shall include study of the

Proposed
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Constitution of the state of Washington and shall include
information on the culture, history, and government of the
American Indian peoples who were the first inhabitants of the
state. If taken in seventh or eighth grade, this course may
meet the state history and government graduation require-
ment. However, the course may only count as a high school
credit if the academic level of the course exceeds the require-
ments for seventh and eighth grade classes or is equivalent to
a course offered at a high school in the district as determined
by the school district board of directors (RCW 28A.230.090).
The study of the United States and Washington state Consti-
tutions shall not be waived but may be fulfilled through an
alternative learning experience approved locally under writ-
ten district policy. Secondary school students who have com-
pleted and passed a state history and government course of
study in another state, and students who transferred from
another state as eleventh or twelfth grade students who have
or will have earned two credits in social studies at graduation,
may have the Washington state history and government
requirement waived.

(iii) One credit shall be required in contemporary world
history, geography, and problems. Courses in economics,
sociology, civics, political science, international relations, or
related courses with emphasis on current problems may be
accepted as equivalencies.

(d) One-half credit of health.

(e) One and one-half credits of physical education. Stu-
dents may be excused from the physical education require-
ment under RCW 28A.230.050. Such excused students shall
be required to demonstrate proficiency/competency in the
knowledge portion of the physical education requirement, in
accordance with written district policy. Such policies that
should be based upon meeting both health and physical edu-
cation curricula concepts as well as alternative means of
engaging in physical activities, as directed in RCW 28A.210.
365.

(f) One arts credit that at minimum is aligned to learning
standards.

(g) One credit in career and technical education or
occupational education. Courses that meet this requirement
include courses that are part of career and technical education
programs, as defined in chapter 28A.700 RCW, or occupa-
tional education courses as identified by the district. "Occu-
pational education" means credits resulting from a series of
learning experiences designed to assist the student to acquire
and demonstrate competency of skills under student learning
goal four (RCW 28A.150.210) and are required for success in
current and emerging occupations. At a minimum, these
competencies shall align with the definition of an exploratory
course as contained in the career and technical education pro-
gram standards of the office of the superintendent of public
instruction. Districts are encouraged to offer career and tech-
nical education programs, as defined in RCW 28A.700.010.

(i) An exception of the career and technical education
requirement may be made for private schools as provided in
WAC 180-90-160.

(i) A student who earns credit through a career and tech-
nical education course determined by the district or by the
office of the superintendent of public instruction to be equiv-
alent to a noncareer and technical education course per RCW
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28A.700.070, will not be required to pass a course in the non-
career and technical education subject to earn a credit in the
noncareer and technical education subject. The single career
and technical education course equivalency meets two gradu-
ation requirements, the career and technical education subject
area graduation requirement and the noncareer and technical
education subject area graduation requirement. The student
therefore has an additional elective credit.

(h) Five and one-half credits of electives. Districts may
replace these credits with local district requirements through
written district policy.

(i) Each student shall have a high school and beyond
plan for their high school experience, that informs course-
taking and that is aligned with the student's postsecondary
goals.

(2) For students who entered ninth grade prior to July 1,
2009 (graduating classes preceding the class of 2013), addi-
tional graduation requirements are as follows:

(a) The total minimum number of credits required for
high school graduation is nineteen.

(b) Two mathematics credits that at minimum align with
mathematics grade level expectations for ninth and tenth
grade, plus content that is determined by the district.

(3) For students who entered ninth grade as of July 1,
2009, through June 30, 2012 (the class of 2013 through the
class of 2015), additional graduation requirements are as fol-
lows:

(a) The total minimum number of credits required for
high school graduation is twenty.

(b) Three mathematics credits that align with the high
school mathematics standards as developed and revised by
the office of the superintendent of public instruction and sat-
isfy the requirements set forth below:

(1) Unless otherwise provided for in (b)(ii) of this subsec-
tion, the three mathematics credits required under this section
must include:

(A) Algebra 1 or integrated mathematics I;

(B) Geometry or integrated mathematics II; and

(C) Algebra 2 or integrated mathematics III.

(ii) A student may elect to pursue a third credit of high
school-level mathematics, other than algebra 2 or integrated
mathematics III, based on a career-oriented program of study
identified in the student's high school and beyond plan that is
currently being pursued by the student.

AMENDATORY SECTION (Amending WSR 14-19-032,
filed 9/8/14, effective 10/9/14)

WAC 180-51-067 State subject and credit require-
ments for high school graduation—Students entering the
ninth grade on or after July 1, 2012, through June 30,
2015. The statewide subject areas and credits required for
high school graduation, beginning July 1, 2012, for students
who enter the ninth grade or begin the equivalent of a four-
year high school program, as of July 1, 2012, through June
30, 2015, except as provided in WAC 180-51-068(11), shall
total twenty as provided below. The credit and subject area
requirements in this section apply to districts with a waiver to
delay implementing WAC 180-51-068. For such districts,
this section will apply to students who entered ninth grade
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between July 1, 2012, and June 30, 2016. All credits are to be
aligned with the state's ((essential-academielearning require-
ments—))learning standards((})) for the subject. The content
of any course shall be determined by the local school district.

(1) Four English credits.

(2) Three mathematics credits that satisfy the require-
ments set forth below:

(a) Unless otherwise provided for in (d) through (g) of
this subsection, the three mathematics credits required under
this section must include:

(1) Algebra 1 or integrated mathematics I;

(i1) Geometry or integrated mathematics II; and

(iii) Algebra 2 or integrated mathematics III.

(b) A student may elect to pursue a third credit of high
school-level mathematics, other than algebra 2 or integrated
mathematics III, if all of the following requirements are met:

(i) The student's elective choice is based on a career-ori-
ented program of study identified in the student's high school
and beyond plan that is currently being pursued by the stu-
dent;

(i1) The student's parent(s)/guardian(s) (or designee for
the student if a parent or guardian is unavailable) agree that
the third credit of mathematics elected is a more appropriate
course selection than algebra 2 or integrated mathematics 111
because it will better serve the student's education and career
goals;

(iii) A meeting is held with the student, the parent(s)/
guardian(s) (or designee for the student if a parent or guard-
ian is unavailable), and a high school representative for the
purpose of discussing the student's high school and beyond
plan and advising the student of the requirements for credit
bearing two- and four-year college level mathematics
courses; and

(iv) The school has the parent(s)/guardian(s) (or desig-
nee for the student if a parent or guardian is unavailable) sign
a form acknowledging that the meeting with a high school
representative has occurred, the information as required was
discussed, and the parent(s)/guardian(s) (or designee for the
student if a parent or guardian is unavailable) agree that the
third credit of mathematics elected is a more appropriate
course selection given the student's education and career
goals.

() ((Geﬂfses—m—éa-)—aﬂd—éb}—e-f;ﬂﬁs—s%see&eﬂ—lmy—be
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that-are-eonsistent-with-the-edueational-and-eareergoals-of
the-stadent:)) Equivalent career and technical education

mathematics courses meeting the requirements set forth in
RCW 28A.230.097 can be taken for credit instead of any of
the mathematics courses set forth in (a) of this subsection if
the career and technical education mathematics courses are
recorded on the student's transcript using the equivalent aca-
demic high school department designation and course title.
(d) A student who prior to ninth grade successfully com-
pletes one or more high school level math courses with a
passing grade that is automatically transcribed on the stu-
dent's high school transcript in accordance with RCW
28A.230.090 and WAC 180-51-030, or a student who
demonstrates mastery/competency in high school math sub-
jects and has received credit for them, may use these credits

to meet their math graduation requirements. Upon comple-
tion of algebra 1 or integrated math I, geometry or integrated
math II, and a third credit of high school level math that

aligns with the student's high school and beyond plan, the stu-
dent should be encouraged to consider additional math

Proposed
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courses, which align with the student's education and career
goals in their high school and beyond plan.

(e) A student who prior to ninth grade successfully com-
pletes one or more high school level math courses with a
passing grade and opts to receive no high school credit for
such course(s) in accordance with RCW 28A.230.090 and
WAC 180-51-030, or a student who demonstrated mas-
tery/competency in these subjects but did not receive high
school credits, may either:

(1) Repeat the course(s) for credit in high school; or

(i1) Earn three credits of high school mathematics in dif-
ferent math subjects than those completed before high school.
The student must take algebra 1 or integrated mathematics I
and geometry or integrated math II in high school if the stu-
dent did not complete these courses at a high school level
prior to high school, but the student does not need to repeat
courses if the student already took the courses at a high

Washington State Register, Issue 19-19

((¢6))) (7) One arts credit. The essential content in this
subject area may be satisfied in the visual or performing arts.

(()) (8) One credit in career and technical education
or occupational education.

(a) "Occupational education”" means credits resulting
from a series of learning experiences designed to assist the
student to acquire and demonstrate competency of skills
under student learning goal four and which skills are required
for success in current and emerging occupations. At a mini-
mum, these competencies shall align with the definition of an
exploratory course as contained in the career and technical
education (((EFE})) program standards of the office of the
superintendent of public instruction.

((€2))) (b) Students who earn a graduation requirement
credit through a ((EFE)) career and technical education
course ((teeally)) determined by the district or by the office
of the superintendent of public instruction to be equivalent to

school level.

(3) Two science credits, at least one of the two credits
must be in laboratory science.

(4) Three social studies credits (((2-5)) two credits pre-
scribed courses, plus ((&=5)) one credit social studies elec-
tive) and a noncredit requirement. The social studies require-
ment shall consist of the following mandatory courses or
equivalencies:

(a) One credit shall be required in United States history.

(b) Successful completion of Washington state history
and government shall be required, subject to the provisions of
RCW 28A.230.170; RCW 28A.230.090 and WAC 392-410-
120, and shall ((eensiderineluding)) include information on
the cultures, ((histery)) histories, and governments of the
American Indian peoples who ((setre)) are the first inhabi-
tants of the state. Successful completion of Washington state
history must be noted on each student's transcript. The Wash-
ington state history and government requirement may be
waived by the principal for students who: (i) Have success-
fully completed a state history and government course of
study in another state; or (ii) are in eleventh or twelfth grade
and who have not completed a course of study in Washing-
ton's history and state government because of previous resi-
dence outside the state.

(c) One-half credit shall be required in contemporary
world history, geography, and problems. Courses in econom-
ics, sociology, civics, political science, international rela-
tions, or related courses with emphasis on contemporary
world problems may be accepted as equivalencies.

(d) One-half credit shall be required in civics and include
at a minimum the content listed in RCW 28A.230.093.
(5) (¢ s '

eredits-fitness))) One-half credits of health.

(6) One and one-half credits of physical education. Stu-
dents may be excused from the ((fitness)) physical education
requirement under RCW 28A.230.050. Such excused stu-
dents shall be required to demonstrate ((preficieney/compe-
teney-in)) competency/mastery of the knowledge portion of
the ((fitress)) physical education requirement, in accordance
with written district policy. Such policies should be based
upon addressing health and physical education learning stan-

dards as well as alternative means of engaging in physical
activities, as directed in RCW 28A.210.365.

5 1+
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a ((men-€FE)) noncareer and technical education course will
not be required to earn a second credit in the ((ren-CEFE))
noncareer and technical education course subject((+the-single

CTE-—course-meetstwograduationrequirements:

€8})). The student earns one credit while meeting two
graduation requirements, a career and technical education
requirement and the noncareer and technical education sub-
ject requirement. The total number of credits required for
graduation remains unchanged, and the student will need to
earn an additional elective credit.

(9) Four credits of electives.

((9)) (10) Each student shall have a high school and
beyond plan for their high school experience, ((inchuding

tott)) as
described in WAC 180-51-220.

(#9)) (1) Students who complete and pass all
required International Baccalaureate Diploma Programme
courses are considered to have satisfied state subject and
credit requirements for graduation from a public high school,
subject to the provisions of RCW 28A.230.090, 28A.230.-
170, and chapter 28A.230 RCW.

(« o . .

; EIHB’;;SE}.&EE lf 5 ; ]3.55 | Y ;15 ﬂ

es.and-electi i o ler WAC 180 166
for-the-period-of the-extenston:)) (12) A student with an indi-

vidualized education program (IEP) must be provided the
opportunity to meet graduation requirements that align with
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the student's high school and beyond plan pursuant to WAC A)A-stadent-whe-hassueeessfullycompleted-algebrat
180-51-115. i i :

AMENDATORY SECTION (Amending WSR 14-19-032,
filed 9/8/14, effective 10/9/14)

WAC 180-51-068 State subject and credit require-
ments for high school graduation—Students entering the
ninth grade on or after July 1, 2015, through June 30, 28A-655-061-and
2017. The statewide subject areas and credits required for ByA-student-who-hassuecesstully-completed-aleebrat
high school graduation, beginning July 1, 2015, for students i i i
who enter the ninth grade or begin the equivalent of a four-
year high school program (the class of 2019), shall total
twenty-four as required in this section, except as otherwise
provided in subsections (11) and (12) of this section. All
credits are to be aligned with the state's ((essential-academie))

learning ((requirements)) standards developed under RCW (e)ﬁq_smdeﬂt_wke_sﬁﬁsfaﬁeﬂhkdemeﬂs&a{es_eempe.

28A.655.070 for the subject. The content of any course shall teney-in-algebral-or-integrated-mathematies I-pursuant-to-a
be determined by the local school district. written-distriet poliey; but-dees-notreceive-eredit-underthe
(1) Four English credits. provistons-of WAC180-51-050,shall-complete-three-eredits
(2) Three mathematics credits that satisfy the require- othigh-school-mathematiesin-thefollowing sequenee:
ments set forth in (a) through (e) of this subsection: (-Earn-the-first-high-school-eredit-in-geometry-or-inte-
(a) Unless otherwise provided for in (b) of this subsec- grated-mathematies H; S o
tion, the three mathematics credits required under this section ()—Farn—the—second—and—thirdhigh—school—eredits—in
must include: courses-aligning-with-the-student'sinterests-and-highschool
(i) Algebra 1 or integrated mathematics I; ARETOCYORCPIai ARGPreparme e Stuaehttomeet state stan
(i1) Geometry or integrated mathematics II; and M&MWS A655-061
(iii) A third credit of high school mathematics, aligning (d)-A—student-who—satisfactorily—demonstrates—compe

with the student's interests and high school and beyond plan teney-in-algebra L or integrated mathematies L and geometry
((as—pfeﬂéed—méw)ﬂf—ﬂﬂs—see&eﬂ—aﬂd—pfepafmg—fhestﬁéeﬂ{ ot integrated mathematies 1 I itton distrietpol

2)) omplete
one or more high school level math courses with a passing

grade that is automatically transcribed on the student's high
school transcript in accordance with RCW 28A.230.090 and

ianfs), i provided,in-elee ror of the-third eredit to-meet the WAC 180-51-030, or a student who demonstrates mas-
requirements-of this-seetion;)). with agreement of the stu- tery/competency in high school math subjects and has

dent's parent or guardian. The high school and beyond plan received credit for them, may use these credits to meet their
must be provided to the student's parents or guardians in their math graduation requirements. Refer to WAC 180-51-030 for
nat1ve1 langlll(age if that li‘,niulage 1S one ?f the two.mcilst fre- information about opting out of credits and numerical grades.

uently spoken non-English languages of students in the dis- Upon completion of algebra 1 or integrated math I. geometry
trict (RCW 28A.230.090). Districts are encouraged to pro- or integrated math II, and a third credit of high school level

vide plans to parents and gqardians in additional languages as math that aliens with the student's hieh school and bevond
needed, to the extent fegmble. If the parent or guardlag 18 plan, the student should be encouraged to consider additional
unavailable or does not indicate a n?eference for a specific math courses, which align with the student's education and
course, .the school counselor or principal may provide agree- career goals in their high school and bevond plan.
ment with the plan. (c) A student who prior to ninth grade successfully com-
(b) A student who prlor to ninth grade successfully pletes one or more high school level math courses with a
passing grade and opts to receive no high school credit for
such course(s) in accordance with RCW 28A.230.090 and
WAC 180-51-030, or a student who demonstrated mas-
tery/competency in these subjects but did not receive high
school credits, may either:
(i) Repeat the course(s) for credit in high school; or
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(i1) Earn three credits of high school mathematics in dif-
ferent math subjects than those completed before high school.
The student must take algebra 1 or integrated mathematics I
and geometry or integrated math II in high school if the stu-
dent did not complete these courses at a high school level
prior to high school, but the student does not need to repeat
courses if the student already took the courses at a high
school level.

(3) Three science credits, at least two of which must be
in laboratory science as provided in subsection (15)(a) of this
section. A student may choose the content of the third credit
of science, based on the student's interests and high school
and beyond plan, with agreement of the student's parent or
guardian((;-es;)). The high school and beyond plan must be
provided to the student's parents or guardians in their native
language if that language is one of the two most frequently
spoken non-English languages of students in the district
(RCW 28A.230.090). Districts are encouraged to provide
plans to parents and guardians in additional languages as
needed, to the extent feasible. If the parent or guardian is
unavailable or does not indicate a preference for a specific
course, agreement ((efthe)) may be provided by the school
counselor or principal. ((A—requestforagreement-of-thestu-
dont'c narent-or-onardian

(4) Three social studies credits (((25)) two credits pre-
scribed courses, plus a ((5)) one credit social studies elec-
tive) and a noncredit requirement. The social studies require-
ment shall consist of the following mandatory courses or
equivalencies:

(a) One credit shall be required in United States history.

(b) Successful completion of Washington state history
and government shall be required, subject to the provisions of
RCW 28A.230.170, 28A.230.090 and WAC 392-410-120,
and shall ((censtderineluding)) include information on the
cultures, ((history)) histories, and governments of the Ameri-
can Indian peoples who ((were)) are the first inhabitants of
the state. Successful completion of Washington state history
must be noted on each student's transcript. The Washington
state history and government requirement may be waived by
the principal for students who:

(i) Have successfully completed a state history and gov-
ernment course of study in another state; or

(i1) Are in eleventh or twelfth grade and who have not
completed a course of study in Washington's history and state
government because of previous residence outside the state.

(c) One-half credit shall be required in contemporary
world history, geography, and problems. Courses in econom-
ics, sociology, civics, political science, international rela-
tions, or related courses with emphasis on contemporary
world problems may be accepted as equivalencies.

(d) One-half credit shall be required in civics and include
at a minimum the content listed in RCW 28A.230.093.

(5 (C ~
eredits-fitness))) One-half credit in health.
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(6) One and one-half in physical education. Students
may be excused from the ((fitness)) physical education
requirement under RCW 28A.230.050. Such excused stu-
dents shall be required to demonstrate ((prefieieney/eompe-
teney-in)) competency/mastery of the knowledge portion of
the fitness requirement, in accordance with written district
policy. Such policies should be based upon addressing health
and physical education learning standards as well as alterna-
tive means of engaging in physical activities, as directed in
RCW 28A.210.365.

((66))) (1) Two arts credits. The essential content in this
subject area may be satisfied in the visual or performing arts.
One of the two arts credits may be replaced with a personal-
ized pathway requirement as provided in subsection (15)(c)
of this section.

() (8) One credit in career and technical educa-
tion.

(a) A career and technical education (((EFE))) credit
means a credit resulting from a course in a ((EFE)) career and
technical education program or occupational education credit
as contained in the ((€FE)) career and technical education
program standards of the office of the superintendent of pub-
lic instruction. "Occupational education" means credits
resulting from a series of learning experiences designed to
assist the student to acquire and demonstrate competency of
skills under student learning goal four and which skills are
required for success in current and emerging occupations. At
a minimum, these competencies shall align with the defini-
tion of an exploratory course as contained in the ((EFE))
career and technical education program standards of the
office of the superintendent of public instruction. Districts are
encouraged to offer career and technical education programs,
as defined in RCW 28A.700.010.

(b) An exception may be made for private schools as
provided in WAC 180-90-160.
((fa)y-Students-wheo-earn-agraduationrequirement-eredit

e, Total ored: o £ roption wrillmot ol

%)) (c) A student who earns credit through a career and

technical education course determined by the district or by
the office of the superintendent of public instruction to be
equivalent to a noncareer and technical education core course
(RCW 28A.700.070 and subsection (14) of this section), will
not be required to pass a course in the noncareer and technical
education subject to earn a credit in that subject. The student
earns one credit while meeting two graduation requirements,
a career and technical education requirement and the noncar-
eer and technical education subject requirement. The total

number of credits required for graduation remain unchanged,
and the student will need to earn an additional elective credit.
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(9) Two credits in world languages or personalized
pathway requirements. If the student has chosen a four-year
degree pathway under subsection (((+8})) (11) of this section,
the student shall be advised to earn two credits in world lan-

guages.
((Y)) (10) Four credits of electives.
((€9))) (11) Each student shall have a high school and
beyond plan to guide his or her high school experience,

((mel&émg—pl&ns—fer—pest—seeeﬂdaffeéue&&e&ef—&mﬂmg

&H)) as described in WAC 180-51-220.

(12) A school district wishing to implement the require-
ments for high school graduation for students who enter the
ninth grade or begin the equivalent of a four-year high school
program on July 1, 2016, or July 1, 2017, rather than July 1,
2015, may apply to the state board of education for a tempo-
rary waiver of the requirements of this section. The state
board of education shall post an application form on its web
site for use by districts seeking this waiver.

(a) An application for a waiver must:

(i) Meet the requirements of chapter 217, Laws of 2014
(E2SSB 6552), which include describing why the waiver is
being requested, the specific impediments preventing timely
implementation of the high school graduation requirements
established in subsections (1) through ((€93)) (10) of this sec-
tion, and the efforts that will be taken to achieve implementa-
tion with the graduating class proposed under the waiver.

(i1) Be accompanied by a resolution adopted by the dis-
trict board of directors requesting the waiver. The resolution
must state the entering freshman class or classes for whom
the waiver is requested, and be signed by the board chair or
president and the district superintendent.

(b) A district implementing a waiver shall continue to be
subject to the requirements of WAC 180-51-067 during the
school year or years for which the waiver has been granted.

(c) Nothing shall prevent a district granted a waiver from
electing to implement subsections (1) through ((6))) (11) of
this section during the term for which the waiver is granted.
A district granted a waiver that elects to implement subsec-
tions (1) through (((40))) (11) of this section shall provide
notification of such decision to the state board of education.

(d) The state board of education shall post the applica-
tion for each waiver on its public web site.

((H2)) (13) A school district that grants high school
diplomas may waive up to two of the credits required for
graduation under this section for individual students for rea-
son of ((unusual)) a student's circumstances, as defined by the
district. Unless otherwise provided in law, students granted a
waiver under this subsection must earn the seventeen
required subject credits in subsections (1) through (7) of this
section, which may be by satisfactory demonstration of com-
petence under WAC 180-51-050. The waiving of credits for
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individual students for reason of ((enusual)) a student's cir-
cumstances must be in accordance with written policies
adopted by resolution of each board of directors of a district
that grants diplomas.

(13 Equival | eohnicaledueation(CTE

eourse-title))

(14) Career and technical education courses determined
by the district or by the office of the superintendent of public
instruction to be equivalent to a noncareer and technical edu-
cation course in accordance with RCW 28A.700.070 can be
taken for credit in place of that course. Equivalencies may be
determined for any of the core credit graduation requirements
of subsection (4) of this section.

(15) Students who complete and pass all required Inter-
national Baccalaureate Diploma Programme courses are con-
sidered to have satisfied state subject and credit requirements
for graduation from a public high school, subject to the pro-
visions of RCW 28A.230.090, 28A.230.170, and chapter
28A.230 RCW.

((€#5))) (16) A student with an individualized education

program must be provided the opportunity to meet graduation
requirements that align with the student's high school and
beyond plan pursuant to WAC 180-51-115.

(17) Definitions:

(a) "Laboratory science" means any instruction that pro-
vides opportunities for students to interact directly with the
material world, or with data drawn from the material world,
using the tools, data collection techniques, models and theo-
ries of science. A laboratory science course meeting the
requirement of subsection (3) of this section may include
courses conducted in classroom facilities specially designed
for laboratory science, or coursework in traditional class-
rooms, outdoor spaces, or other settings which accommodate
elements of laboratory science as identified in this subsec-
tion;

(b) "Personalized pathway" means a locally determined
body of coursework identified in a student's high school and
beyond plan that is deemed necessary to attain the post-sec-
ondary career or educational goals chosen by the student;

(c) "Personalized pathway requirements" means up to
three course credits chosen by a student under subsections (6)
and (8) of this section that are included in a student's person-
alized pathway and prepare the student to meet specific post-
secondary career or educational goals.

AMENDATORY SECTION (Amending WSR 07-07-064,
filed 3/14/07, effective 4/14/07)

WAC 180-51-095 Temporary exemption from course
and credit requirements. Annual exemptions to the defini-
tion of an annualized high school credit may be granted upon
the request of an approved private school which offers evi-
dence that delineates content, time, or competency assess-
ments which are substantially equivalent to the definition
stated in WAC 180-51-050. The waiver process shall be

Proposed
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administered by the ((superintendent-ofpublic-instruction))

state board of education.

AMENDATORY SECTION (Amending WSR 07-07-051,

filed 3/14/07, effective 4/14/07)

WAC 180-51-115 Procedures for granting high
school graduation credits for students with special educa-

tlonal needs ((GH—Neﬁmdeﬁt—sha%&demed—th&eppefmm{y

graduationrequirementunder REW28A-655:060-3)e))) A

student with an individualized education program must be
provided needed accommodations to progress in the general
curriculum toward meeting state and local graduation
requirements. In limited circumstances, when determined
necessary by the individualized education program team due
to the unique needs resulting from the student's disability, a
graduation credit and subject area requirement may be substi-
tuted with comparable content course work or exempted, as
identified in the individualized education program team
course of study and aligned to the student's high school and
beyond plan.

NEW SECTION

WAC 180-51-201 Overview of the requirements for a
high school diploma beginning in 2020. For students who
enter the ninth grade or begin the equivalent of a four-year
high school program as of July 1, 2016, (the class of 2020) or
later, the graduation requirements shall consist of:

(1) State credit and subject area requirements as estab-
lished in WAC 180-51-067, 180-51-068, or 180-51-210 in
this chapter, depending on the credit graduation requirements
aligned with the year the student entered ninth grade; and,
credit and subject area requirements established by local
school boards. Students in the class of 2019 and the class of
2020 in districts with a waiver to delay implementation of
WAC 180-51-068 shall graduate with the credit and subject
area requirements of WAC 180-51-067 until the expiration of
the waiver.

(2) A high school and beyond plan that must include the
minimum requirements established in RCW 28A.230.090
and WAC 180-51-220 in this chapter. Local school boards
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may establish additional requirements for a high school and
beyond plan to serve the needs and interests of its students.
Any decision on whether a student has met the requirement of
a high school and beyond plan shall be made by the district.
(3) A graduation pathway option. Students must meet the
requirements of at least one of eight graduation pathway
options in chapter 28A.655 RCW and WAC 180-51-230.

NEW SECTION

WAC 180-51-210 State subject and credit require-
ments for high school graduation. (1) Definitions. The defi-
nitions in this section apply throughout this chapter.

(a) "Laboratory science" means any instruction that pro-
vides opportunities for students to interact directly with the
material world, or with data drawn from the material world,
using the tools, data collection techniques, models and theo-
ries of science. A laboratory science course meeting the
requirement of subsection (4) of this section may include
courses conducted in classroom facilities specially designed
for laboratory science, or course work in traditional class-
rooms, outdoor spaces, or other settings which accommodate
elements of laboratory science as identified in this subsec-
tion;

(b) "Personalized pathway" means a locally determined
body of course work identified in a student's high school and
beyond plan that is deemed necessary to attain the postsec-
ondary career or educational goals chosen by the student;

(c) "Personalized pathway requirements" means up to
three course credits chosen by a student that are included in a
student's personalized pathway, that prepare the student to
meet specific postsecondary career or educational goals, and
that align with the student's high school and beyond plan. A
student's personalized pathway requirements are included in
the student's flexible credits, as defined in this subsection.

(d) "Core credit" is a credit earned through course work
or through mastery- or competency-based credit in the sub-
ject areas listed in subsection (4) of this section. Students
subject to the graduation requirements in this section must
earn seventeen core credits in high school. Core credits do
not include electives or personalized pathway requirements
and may not be waived under RCW 28A.230.090 (1)(e) or
subsection (2) of this section.

(e) "Flexible credit" is a credit that is either an elective
credit or a personalized pathway requirement. Flexible cred-
its may be waived under RCW 28A.230.090 and subsection
(2) of this section, and are listed in subsection (5) of this sec-
tion.

(2) A school district that grants high school diplomas
may waive up to two of the flexible credits required for grad-
uation under subsection (4) of this section for an individual
student, based on the student's circumstances. Districts will
grant any such waiver in accordance with written district pol-
icy. A student granted a waiver under this subsection must
earn the core credits in subsection (4) of this section, but may
graduate with as few as twenty-two credits, rather than
twenty-four credits.

(3) The statewide subject areas and credits required for
high school graduation, for students who enter the ninth
grade or begin the equivalent of a four-year high school pro-
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gram on or after July 1, 2017, (the class of 2021 and beyond)
shall total twenty-four, except as otherwise provided in this
section. The twenty-four subject area credits for graduation
include core credits and flexible credits listed in subsections
(4) and (5) of this section. All credits are to be aligned with
the state's learning standards developed under RCW
28A.655.070 for the subject and may be earned through mas-
tery- or competency-based credit. The contents of any course
shall be determined by the local school district. Districts are
encouraged to adopt culturally-responsive curricula that is
relevant to the district's students, including the incorporation
of curricula about the history, culture, and government of the
nearest federally recognized Indian tribe or tribes as required
by RCW 28A.320.170.

(4) Core credits are credits and subject areas that may not
be waived under RCW 28A.230.090 (1)(e) and subsection (4)
of this section. The core credits include:

(a) Four English credits.

(b) Three mathematics credits.

(i) Unless otherwise provided for in (b)(ii) of this subsec-
tion, the three mathematics credits required under this section
must include:

(A) Algebra 1 or integrated mathematics I;

(B) Geometry or integrated mathematics II; and

(C) A third credit of high school mathematics, aligning
with the student's interests and high school and beyond plan,
with agreement of the student's parent or guardian. The high
school and beyond plan must be provided to the student's par-
ents or guardians in their native language if that language is
one of the two most frequently spoken non-English lan-
guages of students in the district (RCW 28A.230.090). Dis-
tricts are encouraged to provide plans to parents and guard-
ians in additional languages as needed, to the extent feasible.
If the parent or guardian is unavailable or does not indicate a
preference for a specific course, agreement may be provided
by the school counselor or principal.

(i) A student who prior to ninth grade successfully com-
pletes one or more high school level math courses with a
passing grade that is automatically transcribed on the stu-
dent's high school transcript in accordance with RCW
28A.230.090 and WAC 180-51-030, or a student who
demonstrates mastery/competency in high school math sub-
jects and has received credit for them, may use these credits
to meet their math graduation requirements. Refer to WAC
180-51-030 for information about opting out of credits and
numerical grades. Upon completion of algebra 1 or integrated
math I, geometry or integrated math II, and a third credit of
high school level math that aligns with the student's high
school and beyond plan, schools are urged to encourage the
student to consider additional math courses, which align with
the student's education and career goals in their high school
and beyond plan.

(iii) A student who prior to ninth grade successfully
completes one or more high school level math courses with a
passing grade and opts to receive no high school credit for
such course(s) in accordance with RCW 28A.230.090 and
WAC 180-51-030, or a student who demonstrated mas-
tery/competency in these subjects but did not receive high
school credits, may either:

(A) Repeat the course(s) for credit in high school; or

[133]

WSR 19-19-089

(B) Earn three credits of high school mathematics in dif-
ferent math subjects than those completed before high school.
The student must take algebra 1 or integrated mathematics I
and geometry or integrated math II in high school if the stu-
dent did not complete these courses at a high school level
prior to high school, but the student does not need to repeat
courses if the student already passed the courses at a high
school level.

(c) Three science credits, at least two of which must be
in laboratory science. A student may choose the content of
the third credit of science based on the student's interests and
high school and beyond plan, with agreement of the student's
parent or guardian. The high school and beyond plan must be
provided to the student's parents or guardians in their native
language if that language is one of the two most frequently
spoken non-English languages of students in the district
(RCW 28A.230.090). Districts are encouraged to provide
plans to parents and guardians in additional languages as
needed, to the extent feasible. If the parent or guardian is
unavailable or does not indicate a preference for a specific
course, the school counselor or principal may provide agree-
ment with the plan.

(d) Three social studies credits (two credits prescribed
courses, plus one credit social studies elective) and Washing-
ton state history and government, a noncredit requirement
typically met in middle school. In accordance with RCW
28A.320.170, when a school district board of directors
reviews or adopts its social studies curriculum, it shall incor-
porate curricula about the history, culture, and government of
the nearest federally recognized Indian tribe or tribes, so that
students learn about the unique heritage and experience of
those tribe or tribes. The social studies requirement shall con-
sist of the following mandatory courses:

(1) One credit shall be required in United States history
or its equivalent.

(i1) One-half credit shall be required in contemporary
world history, geography, and problems, or its equivalent.
Courses in economics, sociology, civics (through the class of
2023), political science, international relations, or related
courses with emphasis on contemporary world problems may
be accepted as equivalencies.

(iii) One-half credit shall be required in civics, including
at a minimum the content listed in RCW 28A.230.094. Start-
ing with the class of 2024, districts must offer this graduation
requirement as a stand-alone course, subject to the provisions
of RCW 28A.230.094.

(iv) Successful completion of Washington state history
and government shall be required, subject to the provisions of
RCW 28A.230.170, 28A.230.090 and WAC 392-410-120,
and shall include information on the cultures, histories, and
governments of the American Indian peoples who are the
first inhabitants of the state. Successful completion of Wash-
ington state history must be noted on each student's tran-
script. The Washington state history requirement may be
waived by the principal for students who:

(A) Have successfully completed a state history course
of study in another state; or

(B) Are in eleventh or twelfth grade and who have not
completed a course of study in Washington's history because
of previous residence outside the state.
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(e) One-half credit of health.

(f) One and one-half credit of physical education. Stu-
dents may be excused from the physical education require-
ment under RCW 28A.230.050. Such excused students shall
be required to demonstrate competency/mastery in the
knowledge portion of the physical education requirement, in
accordance with written district policy. Such policies should
be based upon addressing health and physical education
learning standards as well as alternative means of engaging in
physical activities, as directed in RCW 28A.210.365.

(g) One credit in career and technical education.

(i) Courses that meet this requirement include courses
that are part of career and technical education programs, as
defined in chapter 28A.700 RCW, or occupational education
courses as identified by the district. "Occupational educa-
tion" means credits resulting from a series of learning experi-
ences designed to assist the student to acquire and demon-
strate competency of skills under student learning goal four
and are required for success in current and emerging occupa-
tions. At a minimum, these competencies shall align with the
definition of an exploratory course as contained in the career
and technical program standards of the office of the superin-
tendent of public instruction. Districts are encouraged to offer
career and technical education programs, as defined in RCW
28A.700.010.

(i1) An exception of the career and technical education
requirement may be made for private schools as provided in
WAC 180-90-160.

(iii) A student who earns credit through a career and
technical education course determined by the district or by
the office of the superintendent of public instruction to be
equivalent to a noncareer and technical education core course
(RCW 28A.700.070 and subsection (7) of this section), will
not be required to pass a course in the noncareer and technical
education subject to earn a credit in that subject. The student
earns one credit while meeting two graduation requirements,
a career and technical education requirement and the noncar-
eer and technical education subject requirement. The total
number of credits required for graduation remain unchanged,
and the student will need to earn an additional elective credit.

(h) One arts credit. The essential content in this subject
area may be satisfied in dance, media arts, music, theater, and
visual arts.

(5) Flexible credits are credits that may be waived under
RCW 28A.230.090 and subsection (2) of this section. Dis-
tricts may replace these credits with local district require-
ments through written district policy. Flexible credits
include:

(a) One arts credit. The essential content in this subject
area may be satisfied in dance, media arts, music, theater and
visual arts. This credit may be replaced with a personalized
pathway requirement as provided in subsection (8) of this
section.

(b) Two credits in world languages. These credits may
be replaced with personalized pathway requirements as pro-
vided in subsection (8) of this section. If the student has an
educational goal of attaining a baccalaureate degree, the stu-
dent shall be advised to earn at least two credits in the same
world language. Students who earn a Seal of Biliteracy
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(RCW 28A.300.575) are considered to have met this require-
ment.

(c) Four credits of electives.

(6) Each student shall have a high school and beyond
plan to guide his or her high school experience and prepare
the student for postsecondary education, training, and career,
as described in WAC 180-51-220.

(7) Career and technical education courses determined
by the district or by the office of the superintendent of public
instruction to be equivalent to a noncareer and technical edu-
cation course in accordance with RCW 28A.700.070 can be
taken for credit in place of that course. Equivalencies may be
determined for any of the core credit graduation requirements
of subsection (4) of this section.

(8) Students who complete and pass all required Interna-
tional Baccalaureate Diploma Programme courses are con-
sidered to have satisfied state subject and credit requirements
for graduation from a public high school, subject to the pro-
visions of RCW 28A.230.090, 28A.230.170, and chapter
28A.230 RCW.

(9) A student with an individualized education program
(IEP) must be provided the opportunity to meet graduation
requirements that align with the student's high school and
beyond plan, pursuant to WAC 180-51-115.

NEW SECTION

WAC 180-51-220 High school and beyond plan. (1)
Each student must have a high school and beyond plan, initi-
ated during seventh or eighth grade with the administration of
a career interest and skills inventory, to guide the student's
high school experience and inform course-taking that is
aligned with the student's goals for education or training and
career after high school. School districts are encouraged to
develop and utilize high-quality high school and beyond plan
tools. Beginning in the 2020-21 school year, each school dis-
trict must have an electronic high school and beyond plan
platform available to all students; districts may utilize one of
the electronic platforms on the list that the office of the super-
intendent of public instruction creates and posts on its web
site. Districts are encouraged to utilize electronic high school
and beyond platforms that meet the criteria specified in chap-
ter 28A.230 RCW.

(2) Required elements of the high school and beyond
plan include:

(a) Identification of career goals aided by a skills and
interest assessment.

(b) Identification of education goals.

(c) A four-year plan for courses taken in high school that
satisfies state and local graduation requirements and aligns
with students' secondary and postsecondary goals that may
include education, training, and careers.

(d) Identification of options for satisfying state and local
graduation requirements, including academic acceleration
pursuant to RCW 28A.320.195, that could include dual credit
courses, career and technical education, and other programs
that align with the student's educational and career goals.
This includes identification of the graduation pathway option
(s) the student intends to complete to meet their educational
and career goals.
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(e) A current resume or activity log that provides a writ-
ten compilation of the student's education, any work experi-
ence, and any community service, and how the district recog-
nizes community service pursuant to RCW 28A.320.193.

(f) Evidence that the student has received information on
federal and state financial aid programs that help pay for the
costs of postsecondary programs, including evidence that the
student has received information about the following:

(i) Documentation necessary for completing financial
aid applications, including at minimum the Free Application
for Federal Student Aid (FAFSA) or the Washington applica-
tion for state financial aid (WASFA).

(i1) Application timeliness and submission deadlines.

(iii) The importance of submitting applications early.

(iv) Information specific to students who have been in
foster care.

(v) Information specific to students who are, or are at
risk of, being homeless.

(vi) Information specific to students whose family mem-
ber or guardians will be required to provide financial and tax
information necessary to complete application.

(vii) Opportunities to participate in sessions that assist
students and, when necessary, their family members or
guardians, in filling out financial aid applications.

(viii) Information provided on the Washington student
achievement council web site concerning each of the state
and federal financial aid applications in this subsection.

(ix) Information on college bound scholarship applica-
tion and eligibility.

(g) As established by RCW 28A.230.097, if a student
completes a career and technical education equivalency
course that is transcribed as a core subject area course to meet
graduation requirements, then a record showing that the
career and technical education course was used to meet a core
course must be retained in the student's high school and
beyond plan. This record may be useful if the student pursues
education, training, or a career in the same or related field as
the career and technical education course.

(3) High school and beyond plan process and develop-
ment.

(a) Each student's high school and beyond plan must be
initiated by seventh or eighth grade. Before or at the initiation
of the plan, each student must be administered a career inter-
est and skills inventory that will help inform the student's
ninth grade course taking and initial identification of their
education and career goals.

(b) School districts are encouraged to involve parents
and guardians in the process of developing and updating the
high school and beyond plan. The plan must be provided to
the student's parents or guardians in their native language if
that language is one of the two most frequently spoken non-
English languages of students in the district. Districts are also
encouraged to provide plans to parents and guardians in addi-
tional languages as needed, to the extent feasible.

(c) Seventh and eighth grade students must be informed
of the college bound scholarship program established in
chapter 28B.118 RCW. Students in foster care, students who
are dependents of the state and ninth grade students who may
be eligible must also be provided with information on the
program. Students in the college bound scholarship program
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should be reminded about program requirements to remain
eligible and provided with information about filling out a
financial aid application in their senior year.

(d) Students who have not earned a score of level 3 or
level 4 on the middle school math state assessment must
include in their plan taking math courses in ninth and tenth
grade. The math courses may include career and technical
education equivalencies in math, established in RCW
28A.230.097.

(e) For students who have not earned a level 3 or level 4
on their middle school English language arts exam or their
middle school science exam, districts are encouraged to
inform students of supports and courses that will address the
students' learning needs and be considered in the students'
course-taking plans.

(f) The high school and beyond plan must be updated
periodically at a minimum to address:

(1) High school assessment results and junior year
course-taking.

(i1) A student's changing interests, goals, and needs,
including identification of the graduation pathway option(s)
the student intends to complete to meet their educational and
career goals.

(iii) Available interventions, academic supports, and
courses that will enable students to meet high school gradua-
tion credit requirements and graduation pathway require-
ments.

(g) For students meeting graduation requirements in
WAC 180-51-068 and 180-51-210, the students' high school
and beyond plans should be used to guide the choices of third
credit of high school math and the third credit of high school
science. These credits may be earned through career and
technical education courses determined to be equivalent to
math and science courses as established in RCW 28A.230.-
097.

(h) A student's high school and beyond plan must inform
the student's choice of their graduation pathway option or
options in accordance with WAC 180-51-230.

(4) For a student with an individualized education pro-
gram (IEP), the student's IEP and high school and beyond
plans must align. Students with an IEP transition plan, which
begins during the school year in which they turn sixteen, may
use their transition plan in support of, but not as a replace-
ment for, their high school and beyond plan. The process for
developing and updating the student's high school and
beyond plans must be similar to and conducted with similar
school personnel as for all other students. The student's high
school and beyond plans must be updated in alignment with
the student's school to postschool transition plan.

(5) Any decision on whether a student has met the state
board of education's high school graduation requirements for
a high school and beyond plan shall remain at the local level.
A district may establish additional, local requirements for a
high school and beyond plan to serve the needs and interests
of its students and the purposes of RCW 28A.230.090.

(6) Districts may offer core and elective courses that
embed required elements and processes of high school and
beyond planning, and are encouraged to provide credit-bear-
ing options for the delivery and completion of high school
and beyond plan elements. Conversely, a high school and
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beyond planning course may be counted as core or elective
credit, as defined in WAC 180-51-210, if the learning stan-
dards of the content area are addressed.

NEW SECTION

WAC 180-51-230 Graduation pathway options. (1)
Beginning with the graduating class of 2020, each student
must meet the requirements of at least one of the eight gradu-
ation pathway options in this section. Each of the graduation
pathway options are equally valid for earning a Washington
state high school diploma.

(2) School districts are encouraged to make the eight
graduation pathways specified below available to their stu-
dents and to expand their pathway options until this goal is
met, yet have discretion in determining which graduation
pathway options they will offer.

(3) The graduation pathway option(s) used by a student
must be in alignment with the student's high school and
beyond plan.

(4) All assessment scores used for graduation pathways
in subsection (5)(a) through (f) of this section will be posted
on the state board of education web site. Assessment scores
that the state board of education is responsible for setting,
will only be changed through a public process culminating in
official board action in a public board meeting.

(5) The following are the eight graduation pathway
options:

(a) Statewide high school assessments. Meet or exceed
the graduation standard established by the state board of edu-
cation under RCW 28A.305.130 on the statewide high school
assessments in English language arts and mathematics as pro-
vided for under RCW 28A.655.070.

(b) Dual credit courses. Earn at least one high school
credit in English language arts and at least one high school
credit in mathematics in dual credit courses. For the purposes
of this subsection, "dual credit course" means a course in
which a student is eligible for both high school credit and col-
lege credit at the level of 100 or higher, upon successfully
completing the course, by meeting the dual credit course or
program criteria established by the local district and the
applicable higher education entity. Dual credit courses
include running start, college in the high school courses, and
career and technical education dual credit courses. Nothing in
this subsection requires a student to pay fees or claim college
credit to meet this pathway.

(c) Transition courses. Earn high school credit in a high
school transition course in English language arts and mathe-
matics, an example of which includes a bridge to college
course. For the purposes of this subsection, "high school tran-
sition course" means an English language arts or mathematics
course offered in high school that, based on the final grade,
allows the student to place directly into a credit-bearing col-
lege level course at participating institutions of higher educa-
tion in RCW 28B.10.016, in accordance with established pol-
icy and criteria of the local school district and the applicable
higher education entity. This definition includes transition
courses identified through local agreements between colleges
and school districts. English language arts and math high
school transition courses must satisfy a student's core or elec-
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tive credit graduation requirements established by the state
board of education in WAC 180-51-210.

(d) Advanced placement, international baccalaure-
ate, or Cambridge international. Meet either (d)(i) or (ii) of
this subsection:

(1) Earn high school credit, with a grade of C+ or higher
in each term, in the following advanced placement, interna-
tional baccalaureate, or Cambridge international courses in
English language arts and mathematics.

(A) For English language arts, successfully complete one
high school credit in any of the following courses with a
grade of C+ or higher in each term: Advanced placement
English language and composition, advanced placement
English literature and composition, macroeconomics, micro-
economics, psychology, United States history, world history,
United States government and politics, or comparative gov-
ernment and politics; any of the international baccalaureate
individuals and societies courses; or earn an E any of the fol-
lowing Cambridge advanced or Cambridge advanced subsid-
iary courses: English language, literature and English,
English general paper, psychology, history, sociology, global
perspectives and research, or law.

(B) For mathematics, successfully complete one high
school credit in any of the following courses with a grade of
C+ or higher: Advanced placement statistics, computer sci-
ence A, computer science principles, or calculus; any of the
international baccalaureate mathematics courses; or a Cam-
bridge advanced or advanced subsidiary mathematics or fur-
ther mathematics course.

(ii)) Score a three or higher on advanced placement
exams in one of the English language arts and one of the
mathematics courses identified above; score a four or higher
on international baccalaureate exams in one of the English
language arts and one of the mathematics courses identified
above; or score an E or higher on Cambridge international
exams in one of the English language arts and one of the
mathematics courses identified above.

(e) SAT or ACT. Meet or exceed the scores established
by the state board of education for the mathematics portion
and the reading, English, or writing portion of the SAT or
ACT.

(f) Combination. Meet any combination of at least one
English language arts option and at least one mathematics
option established in pathway options (a) through (e) of this
subsection.

(g) Armed services vocational aptitude battery.

(1) Meet standard on the armed forces qualification test
portion of the armed services vocational aptitude battery test
by scoring at least the minimum established by the military
for eligibility to serve in a branch of the armed services at the
time that the student takes the assessment.

(i) The school must inform the students taking the
armed services vocational aptitude battery about the mini-
mum eligibility score required by each branch of the military
as well as information about eligibility requirements for spe-
cific military occupations. Schools that offer the armed ser-
vices vocational aptitude battery test must inform students
regarding the ways in which their scores and personal infor-
mation might be shared, per the agreement between the
school and the United States Department of Defense which
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administers the armed services vocational aptitude battery.
Each student who utilizes the armed services vocational apti-
tude battery to satisfy this graduation pathway option will be
provided a written opportunity to indicate whether the stu-
dent authorizes his or her information to be shared with the
military.

(iii) This pathway does not require students to meet the
physical or other requirements for military enlistment,
require enlistment, or require students release their scores to
the military for purposes of recruitment.

(iv) Satisfying this pathway does not require students to
meet the separate English and mathematics graduation path-
way requirements of pathway options (a) through (f) of this
subsection.

(v) The state board of education will maintain a web
page with information about this pathway, including infor-
mation about military occupation requirements and minimum
eligibility scores required by each branch of the military.
SBE will post eligibility scores by September 1st annually
and each student may choose to meet either that minimum
score the year a student takes the armed services vocational
aptitude battery or the score established by any branch of the
military on a later date prior to the student turning twenty-one
years of age.

(h) Career and technical education course sequence.
Complete a sequence of career and technical education
courses.

(i) For this subsection, "sequence" is defined as: Two or
more high school credits of career and technical education
courses in a progression tailored to the student's goals and rel-
evant to the postsecondary pathway(s) outlined in the stu-
dent's high school and beyond plan. A student's sequence of
career and technical education courses to satisfy this pathway
may be comprised of courses within the same career and
technical education program area or courses within more than
one career and technical education program area, as deter-
mined relevant by the student's high school and beyond plan
in consultation with school personnel. A student's career and
technical education course sequence may include courses
leading to workforce entry, state or nationally approved
apprenticeships, or postsecondary education.

(i1) Satisfying this pathway does not require a student to
take any courses that are part of a career and technical educa-
tion preparatory program as described in RCW 28A.700.030.

(iii)) Each sequence of career and technical education
courses must include at least one course that meets the
requirements in (h)(i)(A) or (B) of this subsection:

(A) The minimum criteria identified in RCW 28A.700.-
030:

(D) Either:

* Lead to a certificate or credential that is state or nation-
ally recognized by trades, industries, or other professional
associations as necessary for employment or advancement in
that field; or

* Allow students to earn dual credit for high school and
college through tech prep, advanced placement, or other
agreements or programs;

(IT) Be comprised of a sequenced progression of multiple
courses that are technically intensive and rigorous; and
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(IlI) Lead to workforce entry, state or nationally
approved apprenticeships, or postsecondary education in a
related field.

(B) The curriculum requirements of core plus programs
for acrospace, maritime, health care, information technology,
or construction and manufacturing.

(iv) Satisfying this pathway does not require students to
meet the separate English and mathematics graduation path-
way requirements of pathway options (a) through (f) of this
subsection.

(v) A course that is used to meet graduation pathway
requirements may also be used to meet credit subject area
requirements, including career and technical education
course equivalencies per RCW 28A.700.070.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 180-51-001
WAC 180-51-003
WAC 180-51-060

Education reform vision.
Intent of graduation requirements.

Minimum subject areas for high school
graduation—Students entering the
ninth grade before July 1, 2004.

Minimum requirements for high school
graduation—Students entering the
ninth grade as of July 1, 2004 through
June 30, 2009.

Minimum requirements for high school
graduation—Students entering the
ninth grade on or after July 1, 2009,
through June 30, 2012.

Social studies requirement—Manda-
tory courses—Equivalencies.

WAC 180-51-061

WAC 180-51-066

WAC 180-51-075
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