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WSR 18-21-134
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed October 19, 2018, 9:41 a.m.]

Supplemental Notice to WSR 18-12-065.

Preproposal statement of inquiry was filed as WSR 18-
09-027.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-828-4200 What
activities are assessed in the home living activities subscale
of the support needs scale?, 388-828-4220 What activities are
assessed in the community living activities subscale of the
support needs scale?, 388-828-4240 What activities are
assessed in the lifelong learning activities subscale of the
support needs scale?, 388-828-4260 What activities are
assessed in the employment activities subscale of the support
needs scale?, 388-828-4280 What activities are assessed in
the health and safety activities subscale of the support needs
scale?, 388-828-4300 What activities are assessed in the
social activities subscale of the support needs scale?, 388-
828-4320 What activities are assessed in the supplemental
protection and advocacy activities subscale?, 388-828-4360
What exceptional medical support activities are evaluated to
assess your medical support needs?, 388-828-4380 What
exceptional behavioral support activities are evaluated to
assess your behavioral support needs?, 388-828-4400 How
does DDD determine if you meet the eligibility requirements
for ICF/MR level of care if you are age sixteen or older?,
388-828-5460 How does DDD determine your ADL support
needs score if you are age sixteen or older?, 388-828-5700
How does DDD determine your medical acuity level?, 388-
828-5800 How does DDD determine your interpersonal sup-
port needs score if you are age sixteen or older?, 388-828-
5900 How does DDD determine your mobility acuity level if
you are age sixteen or older?, 388-828-8040 How does DDD
determine which health and welfare needs must be addressed
in your individual support plan if you are age birth through
fifteen?, 388-828-8060 How does DDD determine which
health and welfare needs must be addressed in your individ-
ual support plan if you are age sixteen or older?, 388-828-
9560 How does the residential algorithm determine your
daily support needs score?, 388-828-9580 How does the res-
idential algorithm determine your mid-frequency support
needs score?, 388-828-9650 How does the residential algo-
rithm determine your toileting support needs score?, 388-
828-9660 How does the residential algorithm calculate your
daily critical support time?, 388-828-9670 How does the res-
idential algorithm calculate your mid-frequency critical sup-
port time?, and 388-828-9680 How does the residential algo-
rithm determine your weekly critical support time?

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at Office Building 2, Department of Social and Health
Service (DSHS) Headquarters, 1115 Washington, Olympia,
WA 98504. Public parking at 11th and Jefferson. A map is
available at https://www.dshs.wa.gov/sesa/rules-and-
policies-assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than December
12,2018.
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Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., December 11, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by November 27, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The developmen-
tal disabilities administration (DDA) is amending sections
from chapter 388-828 WAC to align DDA's current supports
intensity scale (SIS) with the American Association on Intel-
lectual and Developmental Disabilities' (AAIDD) latest ver-
sion of the supports intensity scale - adult version (SIS-A).

Reasons Supporting Proposal: These rules have not been
updated since 2007 and amendments are necessary to align
DDA's current SIS with the AAIDD's latest version of the
SIS-A. The amendments clarify language and reorder the
assessment questions without changing the effect of the rules.
The text has been amended from the previous CR-102 filed as
WSR 18-12-065 on June 1, 2018. A second public hearing is
necessary to add more sections to the set of proposed rules.
These amendments, like those in the first proposal, are not
substantive; the algorithm in the assessment remains
unchanged.

Statutory Authority for Adoption: RCW 71A.12.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Bob Mor-
ris, P.O. Box 45310, Olympia, WA 98504-5310, 360-407-
1513.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule making is exempt from cost-benefit
analysis requirements because the proposed amendments, as
described under RCW 34.05.328 (5)(b)(iv), clarify the lan-
guage of the rule without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4) because the rules do

not affect small businesses.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses
so a small business economic impact statement is not
required.

October 17, 2018
Katherine I. Vasquez
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4200 What activities are assessed in the home living activities subscale of the support needs scale? The
home living activities subscale measures your personal support needs for the following home living activities:

Home living activities

Type of support

Frequency of support

Daily support time

Raw
score

Al

((Ysing-thetoilet)) Operat- | 0

ing home appliances/elec-
tronics

1

2

314 10 |1

2

3

4

0 |1

2 |3 4

A2

Bathing and taking care of |0
((elethes-(ineludesJaunder-

ing))) personal hygiene and
grooming needs

(4)*

A3

((Preparingfoed)) Using | 0

the toilet

((*) 4

Ad

((Eatingfeod)) Dressing 0

4

2 |3 4

A5

((Heusekeepingand-elean- |0
ing)) Preparing food

((4)*

(=) 3 [ ((*)4

A6

((Pressing)) Eating food

4

A7

((Bathing-and)) Taking care
of ((persenal-hygiene-and-
sreemingneeds)) clothes,
including laundering

((*)) 4

A8

((Operating-home-apph- 0

anees)) Housekeeping and
cleaning

2 [(GE](4):

A9

Using currently prescribed |0

equipment or treatment

Total raw score for home living activities:

* = Score is not an option per AAIDD.
Note: Question A9 is a question added by ((BBB)) DDA. It is for ((infermatien)) informational purposes only and is not used
to calculate scores or levels for service determination.

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4220 What activities are assessed in the community living activities subscale of the support needs
scale? The community living activities subscale measures your personal support needs for the following community living

activities:
Raw
# Community living activities Type of support Frequency of support Daily support time | score
B1 | Getting from place to place through- (0 |1 (2 |3 |4 (0 |1 |2 |3 |* 0|1 (2 |3 |4
out the community (transportation)
B2 | Participating in recreation/leisure 0|1 (2 (3 |4 (0 |1 |2 (3 |* 0|1 (2 |3 |4
activities in community ((settings))
B3 | (Usingpublieservicesinthe)) Par- (0 |1 |2 |3 |4 (0 |1 |2 |3 |* 0 |1 |2 |3 |4
ticipating in preferred community
activities (churches, volunteer, etc.)
B4 | ((Geingto-visitfriendsandfamily)) |0 |1 |2 |3 [4 [0 |1 |2 [3 |((®)4]0 |1 |2 |3 |4
Accessing public buildings and set-
tings
Proposed [2]
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Raw
# Community living activities Type of support Frequency of support Daily support time | score
B5 | ((Partieipating)) Using public ser- 0O (1 (2 (3[4 (0 |1 |2 |3 |* 0 (1 (2 |3 |4
vices in ((preferred)) the community
((aetivities(chureh;volunteer;ete)))
B6 | Shopping and purchasing goodsand |0 |1 |2 |3 (4 |0 |1 |2 |3 |4 0 (1 |2 |3 |4
services
B7 | Interacting with community members | 0 | 1 3 |4 1 3 |4 0 |1 4
B8 | ((Accessingpublie buildings-and set- 1 3 |4 1 (4n*10 |1 4
tings)) Going to visit friends and fam-
ily

Total raw score for community living activities:

* = Score is not an option per AAIDD.

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4240 What activities are assessed in the lifelong learning activities subscale of the support needs

scale? The lifelong learning activities subscale measures your personal support needs for the following lifelong learning activi-

ties:

Lifelong learning activities

Type of support

Frequency of support

Daily support time

Raw
score

Cl

((Interacting-with-others-inlearn-

ingaetivities)) Learning and
using problem-solving strategies

1|2

3

4

0

1

2

3

()40

1

2

3

4

C2

((Partieipating-intraining/eduea-
tional-deeisions)) Learning func-

tional academics (reading signs,
counting change, etc.)

()40

((*) 4

C3

Learning ((and-usingpreblem-
sebvingstrategies)) health and
physical education skills

C4

((Using-technologyfor)) Learn-

ing self-determination skills

Cs

« ; - treational
settings)) Learning self-manage-
ment strategies

=0

Co6

« e functional ormi
ete))) Participating in train-
ing/educational decisions

“Nx]0

((4)*

C7

((earninghealth-and-physieal-
edueationskills)) Accessing

training/educational settings

C8

Interacting with others in learn-
ing ((self-determination—skills))
activities

=0

C9

Using technology for learning

((self-management-strategies))

()40

Total raw score for lifelong learning activities:

* = Score is not an option per AAIDD.

[3]
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AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

The employment activities subscale measures your personal support needs for the following employment activities:

WAC 388-828-4260 What activities are assessed in the employment activities subscale of the support needs scale?

Frequency of Raw
# Employment activities Type of support support Daily support time | score
D1 | ((Aeeessing/receivingtobftasksaceom- |0 |1 (2 [3 |4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
medatiens)) Learning and using specific
job skills
D2 | ((learning-andusingspeeifiejobskills)) |0 |1 (2 |3 |4 |0 |1 |2 |3 |* |0 |1 |2 |3 |4
Accessing/receiving job/task accommo-
dations
D3 | Interacting with co-workers 0|1 |2 4 |0 |1 |2 * 10 (1 |2 4
D4 | Interacting with supervisors ((andfer)) 0 (1 |2 4 10 |1 |2 *10 |1 |2 4
/coaches
D5 | Completing work-related tasks with 0|1 (2 (3 (|4 (0 (|1 (2 (3 |* |0 |1 |2 |3 |4
acceptable speed
D6 | Completing work-related tasks with O |1 (2 (3 (|4 (0 (|1 |2 (3 |* |0 |1 |2 |3 |4
acceptable quality
D7 | Changing job assignments 0|1 |2 4 (0 |1 (2 |* |* (0|1 |2 4
D8 | Seeking information and assistance from |0 |1 |2 4 (0 |1 (2 |3 |* (0|1 |2 4
an employer

Total raw score for employment activities:

* = Score is not an option per AAIDD.

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4280 What activities are assessed in the health and safety activities subscale of the support needs

scale? The health and safety activities subscale measures your personal support needs for the following health and safety activ-

ities:
Frequency of sup- Raw
# Health and safety activities Type of support port Daily support time score
El1 | Taking medications 0|1 (2 (3 |4 |0 |1 |2 4 1 (2 |3 4
E2 | ((Aveidinghealth)) Ambulating [0 |1 |2 [3 |4 |0 |1 |2 4 1 (2 |3 4
and ((safety-hazards)) moving
about
E3 | (Obtaininghealtheareserviees)) [0 |1 |2 [3 |4 |0 |1 |2 (3 |4 |0 |1 |2 [(E)3|(*)4
Avoiding health and safety haz-
ards
E4 | (Ambulating-and-meving- 0 |1 |2 |3 (4]0 |1 {2 |3 (401 |2 |@)*|(4)*
abeut)) Obtaining health care ser-
vices
E5 | Learning how to access emer- 0|1 (2 |3 |4 (0|1 |2 |3 |4 (0|1 |2 |3 4
gency services
E6 | Maintaining a nutritious diet 0 |1 3 1 4 1 4
E7 | Maintaining physical healthand |0 |1 3 1 3 14 1 4
fitness
E8 | Maintaining emotional well- 0|1 (2 |3 |4 (0|1 |2 |3 |4 (0|1 |2 |3 4
being
Total raw score for health and safety activities:
* = Score is not an option per AAIDD.
Proposed [4]
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AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WSR 18-21-134

WAC 388-828-4300 What activities are assessed in the social activities subscale of the support needs scale? The social
activities subscale measures your personal support needs for the following social activities:

# Social activities

Type of support

Frequency of support

Daily support time

Raw
score

FI | (Seeciatizi him thed hotd))
Using appropriate social skills

1 12 |3 |4

0 [1 |2 |3 |[(®)4

011 2 |3 |4

F2 | Participating in recreation ((andfer))
[leisure activities with others

F3 | Socializing outside the household

F4 | Making and keeping friends

F5 | ((Communieating-with-others-abeut
persenalneeds)) Engaging in loving
and intimate relationships

F6 | (Usingappropriate-seetal-skills))
Socializing within the household

0 |1 |2 |3 (M2

F7 | (Engaginginlovingandintimate-
relationships)) Communicating with

others about personal needs

F8 | Engaging in volunteer work

Total raw score for social activities:

* = Score is not an option per AAIDD.

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4320 What activities are assessed in the supplemental protection and advocacy activities subscale?
The supplemental protection and advocacy activities subscale measures your personal support needs for the following protection

and advocacy activities:

Frequency of Raw
# Protection and advocacy activities Type of support support Daily support time | score
Gl | Advocating for self 0O |1 (2 (3 |4 (0 |1 |2 (3 |* 1 |2 |3 |4
G2 | ((Managingmeney)) Making choicesand |0 |1 (2 [3 |4 |0 |1 |2 |3 |4 1 |2 |3 |4
((persenal-finanees)) decisions
G3 | Protecting self from exploitation 0 |1 3 14 |0 |1 1 4
G4 | Exercising legal/civic responsibilities 0 |1 0|1 1 4
G5 | Belonging to and participating in self- 0 |1 4 |0 |1 1 4
advocacy/support organizations
G6 | Obtaining legal services 0|1 |2 4 |0 |1 4 1 |2 4
G7 | (Makingeheiees)) Managing money and [0 |1 4 10 |1 4 10 |1 |2 4
((deeistons)) personal finances
G8 | Advocating for others O |1 (2 |3 |4 (0 |1 |2 (3 |* |0 |1 |2 |3 |4

Total raw score for protection and advocacy activities:

* = Score is not an option for AAIDD.

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4360 What exceptional medical support activities are evaluated to assess your medical support
needs? The SIS exceptional medical support needs scale measures your personal support needs for the following medical sup-

port need(s) activities:

[51]
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Some support

Extensive support

# Medical supports needed No support needed needed needed
1. Inhalation or oxygen therapy 0 1 2
2. Postural drainage 0 1 2
3. Chest PT 0 1 2
4. Suctioning 0 1 2
5. Oral stimulation or jaw positioning 0 1 2
6. Tube feeding (e.g., nasogastric) 0 1 2
7. Parenteral feeding (e.g., IV) 0 1 2
8. Turning or positioning 0 1 2
9. Dressing of open wound(s) 0 1 2
10. Protection from infectious diseases due to immune 0 1 2
system impairment
11. Seizure management 0 1 2
12. Dialysis 0 1 2
13. Ostomy care 0 1 2
14. Lifting and/or transferring 0 1 2
15. Therapy services 0 1 2
16. | ((Piabetes Management*)) Hypertension 0 1 2
17. | ((Otherts)—Speeify:)) Allergies 0 1 2
18. | Diabetes 0 1 2
19. | Other(s) - specify 0 1 2

Subtotal scores of 1s and 2s:

Add subtotals scores for 1s and 2s for total exceptional medical support needs score:

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-4380 What exceptional behavioral support activities are evaluated to assess your behavioral support
needs? The SIS exceptional behavioral support needs scale measures your personal support needs for the following behaviors:

Some support Extensive support
# Behavioral supports needed No support needed Needed needed
1. Prevention of ((assaults-erinjurieste-ethers)) emo- 0 1 2
tional outbursts
2. Prevention of ((preperty-destruction{e-gfireset- 0 1 2
ting-breaking-furnitare))) assault or injury to others
3. Prevention of ((stealing)) property destruction (e.g. 0 1 2
fire setting, breaking furniture)
4. Prevention of ((sel-injury)) stealing 0 1 2
5. Prevention of ((PIEA-{ingestion-efinediblesub- 0 1 2
stanees))) self-injury
Prevention of suicide attempts 0 1
Prevention of ((sexual-aggression)) PICA (inges- 0 1
tion of inedible substances)
8. Prevention of nonaggressive but inappropriate 0 1 2
behavior (e.g., exposes self in public, exhibition-
ism, inappropriate touching or gesturing)

Proposed
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Some support Extensive support
Behavioral supports needed No support needed Needed needed
9. Prevention of ((tantrums-or-emeotional-outbursts)) 0 1 2
sexual aggression
10. Prevention of ((wandering)) substance abuse 0 1 2
11. Prevention of ((substanee-abuse)) wandering 0 1 2
12. Maintenance of mental health treatments 0 1 2
13. Managing attention-seeking behavior* 0 1 2
14. Managing uncooperative behavior™® 0 1 2
15. Managing agitated/over reactive behavior* 0 1 2
16. Managing obsessive/repetitive behavior™® 0 1 2
17. Prevention of other serious behavior problem(s) - 0 1 2
Specify:
Subtotal scores of 1s and 2s:
Add subtotals scores for 1s and 2s for total exceptional behavioral support needs scores:

* #13-16 are questions added by (BBPB)) DDA. They are used as part of the (BBPB)) DDA behavior acuity scale and are not

used to calculate SIS percentiles.

AMENDATORY SECTION (Amending WSR 07-10-029,
filed 4/23/07, effective 6/1/07)

WAC 388-828-4400 How does (BBB)) DDA deter-
mine if you meet the eligibility requirements for
((FeFAMR)) ICE/TID level-of-care if you are age sixteen or
older? If you are age sixteen or older, (BPBD)) DDA deter-
mines you to be eligible for (FcEMR)) ICE/IID level-of-
care from your SIS scores. Eligibility for ((FcEAMR))
ICF/IID level-of-care requires that your scores meet at least
one of the following:

(1) You have a percentile rank ((that+4s)) over nine per-
cent for three or more of the six subscales in the SIS support
needs scale;

(2) You have a percentile rank ((thatis)) over twenty-
five percent for two or more of the six subscales in the SIS
support needs scale;

(3) You have a percentile rank ((thatis)) over fifty per-
cent in at least one of the six subscales in the SIS support
needs scale;

(4) You have a support score of one or two for any of the
questions listed in the SIS exceptional medical support needs
scale;

(5) You have a support score of one or two for at least
one of the following items in the SIS exceptional behavior
support needs scale:

(a) Prevention of assaults or injuries to others;

(b) Prevention of property destruction (e.g., fire setting,
breaking furniture);

(c) Prevention of self-injury;

(d) Prevention of PICA (ingestion of inedible sub-
stances);

(e) Prevention of suicide attempts;

(f) Prevention of sexual aggression; or

(g) Prevention of wandering.

(6) You have a support score of two for any of the ques-
tions listed in the SIS exceptional behavior support needs
scale; or

(7) You meet or exceed any of the qualifying scores for
one or more of the following SIS questions:

Question # of SIS Your score for And your score for
support needs scale Text of question "Type of support" is: "Frequency of support" is:
((AH) A2 ((Using-the-totlet)) Bathing and take 2 or more 4
care of personal hygiene and grooming 3 or more 2
needs
((A2)) A3 ((Faking-eare-ofelothes)) Using the 2 or more ((Zormeore)) 4
toilet 3 or more (F)2
(A3)) A4 ((Preparing-foed)) Dressing 2 or more 4
3 or more 2
((A4)) AS ((Eating)) Preparing food 2 or more 4
3 or more 2

[7]
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Question # of SIS Your score for And your score for
support needs scale Text of question "Type of support" is: "Frequency of support" is:
((A5)) A6 ((Heusekeepingand-eleaning)) Eating 2 or more ((Zermeore)) 4

food 3 or more (#)2
(A®6)) A7 ((Pressing)) Taking care of clothes, 2 or more ((4)) 2 or more
including laundering 3 or more (@)1
((AF) A8 ((Bathing-and-taking-eare-of personal- 2 or more ((4)) 2 or more
hygiene)) Housekeeping and ((groem- 3 or more (2) 1
ing-needs)) cleaning
((€3)) B6 ((learning)) Shopping and ((using- 2 or more ((3)) 2 or more
problem-selving strategies)) purchas- 3 or more @)1
ing goods and services
((€9) C1 Learning ((self-meanagement)) and 2 or more 3 or more
using problem-solving strategies 3 or more 2
(B6)) C5 ((Shopping-and-purchasing goods-and- 2 or more ((2)) 3 or more
serviees)) Learning self-management 3 or more (+)2
strategies
El Taking medications 2 or more 4
3 or more 2
E2 ((Aveotdinghealth)) Ambulating and 2 or more ((B-ermeore)) 4
((safety-hazards)) moving about 3 or more 2
((E4)) E3 ((Ambulating)) Avoiding health and 2 or more ((4)) 3 or more
((moving-about)) safety hazards 3 or more 2
E6 Maintaining a nutritious diet 2 or more 2 or more
3 or more 1
ES8 Maintaining emotional well-being 2 or more 3 or more
3 or more 2
(F6)) F1 Using appropriate social skills 2 or more 3 or more
3 or more 2
(62) G7 Managing money and personal 2 or more 2 or more
finances 3 or more 1

AMENDATORY SECTION (Amending WSR 07-10-029,
filed 4/23/07, effective 6/1/07)

WAC 388-828-5460 How does (BPP)) DDA deter-
mine your ADL support needs score if you are age sixteen
or older? (1) If you are age sixteen or older, your ADL sup-
port needs score is the total adjusted "Type of support" scores
from the following SIS questions:

ADL questions from the SIS assessment in WAC 388-828-
4200 and 388-828-4280
Question# | Text of ADL questions:
A2 Bathing and taking care of personal
hygiene and grooming needs
((A) A3 Using the toilet
A4 ((Eatingfeed)) Dressing
A6 ((Pressing)) Eating food

Proposed
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ADL questions from the SIS assessment in WAC 388-828-
4200 and 388-828-4280

(AF B&t—h—tﬂg—aﬁd—takmg—e&fe—ef—pefseﬂal—
)
El Taking medications
((E4)) E2 Ambulating and moving about

(2) If your "Frequency of support" score for a SIS ADL
question is zero or one, adjust your "Type of support" score
for that question to zero.

(3) If your "Frequency of support" score for a SIS ADL
support question is two, three, or four, no adjustment is
needed to your "Type of support" score.
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Example:
And your Then your adjusted
SIS ADL If your "Frequency of | "Type of Support" "Type of Support"
Questions Text of SIS ADL Questions Support" score is: score is: score is:
A2 Bathing and taking care of personal 1 2 0
hygiene and grooming needs
((A+)) A3 | Using the toilet 3 3 3
A4 ((Eatingfoed)) Dressing (F)3 (@)3 (®)3
A6 ((Pressing)) Eating food @)1 @32 (C)X
((AF Bathing-and-taking-eare-of personal- + 2 9))
b i . i
El Taking medications 3
((B4)) E2 | Ambulating and moving about 0
Your SIS ADL support needs score:

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-5700 How does (BBB)) DDA determine your medical acuity level? (BBB)) DDA uses your SIS sup-
port scores to questions in the exceptional medical support needs scale per WAC 388-828-4360 and the following table to deter-

mine your medical acuity level:

Then your medical

If you meet the following criteria: acuity level is: Value

(1) If you have a score of 2 on questions 1, 4, and 7; High 3

(2) If you have a score of 2 on any two of the following questions: 2, 3, 5, 6, 8,9, 10, 11, High 3
12,13, 14, 16, ((ex)) 17,18, or 19;

(3) If your total exceptional medical support needs score is 8 or higher; High 3

(4) If you have a score of 2 on any of the following questions: 2, 3, 5, 6, 8,9, 10, 11, 12, Medium 2
13, 14, 16, ((ex)) 17,18, or 19 and do not meet the criteria for a high medical acuity level,

(5) If your total exceptional medical support needs score is 6 or 7 and you do not meet Medium 2
the criteria for a high medical acuity level,

(6) If your total exceptional medical support needs score is 5 or less, but greater than Low 1
zero, and you do not have a score of 2 on any questions excluding number 15;

(7) If your total exceptional medical support needs score equals zero. None 0

AMENDATORY SECTION (Amending WSR 07-10-029,
filed 4/23/07, effective 6/1/07)

WAC 388-828-5800 How does ((PBD)) DDA deter-
mine your interpersonal support needs score if you are
age sixteen or older? If you are age sixteen or older, your
interpersonal support needs score is determined by adding
your raw scores to the following SIS questions:

Interpersonal support needs questions from the SIS assess-
ment

Question #

Text of interpersonal support needs ques-
tions:

B7 Interacting with community members
((&4)) C8 | Interacting with others in learning activities

D3 Interacting with co-workers

D4 Interacting with supervisors/coaches

[91

Interpersonal support needs questions from the SIS assess-

ment
D8 Seeking information and assistance from an
employer
F1 ((Secializing-withinthe-househeld)) Using
appropriate social skills
F3 Socializing outside the household
(E5)) F6 | ((Communieating-with-others-abeutper-
senalneeds)) Socializing within the house-
hold
((F6)) E7 | ((Using-appropriatesocialskills)) Commu-

nicating with others about personal needs
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AMENDATORY SECTION (Amending WSR 07-10-029, If you score
filed 4/23/07, effective 6/1/07) for "Fre- And your score Then your
WAC 388-828-5900 How does ((BBB)) DDA deter- quency of for "Type of | Mobility Acu-
mine your mobility acuity level if you are age sixteen or Support" is: Support" is: ity Level is: | Value
older? If you are age sixteen or older, your mobility acuity If your raw score for question Low 1

level is determined by your scores to question ((E4)) E2 .
"Ambulating and moving about" in WAC 388-828-4280 ((Béor)) E21s 5 or more and you

using the following table:

Washington State Register, Issue 18-22

do not meet the criteria for a high
or medium mobility acuity level

If you score

If your raw score for question None 0

for "Fre- And your score Then your ((B4)) E2 is 4 or less
quency of for "Type of | Mobility Acu- —
Support" is: Support" is: ity Level is: Value ‘ Reviser's note: The typographical error in the abqve section occurred
- in the copy filed by the agency and appears in the Register pursuant to the
Jor4d 4 High 3 requirements of RCW 34.08.040.
3or4 3 Medium 2

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-8040 How does ((BBP)) DDA determine which health and welfare needs must be addressed in your
individual support plan if you are age birth through fifteen? If you are age birth through fifteen and are receiving ((BBD))
DDA HCBS waiver services or reside in a state only residential setting, (BPB)) DDA uses the following tables to determine
the health and welfare needs that must be addressed in your individual support plan:

(1) Activities from the support needs assessment for children:

Questions in the Support Needs Assessment for | your ((}SP)) PSCP if you have an

(BPP)) DDA must address in

# Children: acuity score of: Health and Welfare Category
1 Dress and groom self 2 or more Home Living

2 Toilet self 2 or more Home Living

3 Eat at age level 3 or more Home Living

4 Move around 3 or more Home Living

5 Communicate 2 or more Home Living

7 Make choices and take responsibility 2 or more Protection and Advocacy
8 Explore environment 3 or more Community Living

9 Meet therapy health needs 1 or more Medical Supports

10 | Help family continue to meet child's needs 1 or more Protection and Advocacy
15 Identify and respond safely to emergencies 1 or more Health and Safety

16 | Practice age-level safety measures 2 or more Protection and Advocacy
17 | Effectively relate to other students/peers 3 or more Employment

18 | Have behaviors which promote being included 3 or more Behavior Supports

(2) Medical supports from the SIS exceptional medical support needs scale

Questions in the Exceptional Medical Support | your (}SR)) PSCP if you have an

((PPP)) DDA must address in

# Needs Scale acuity score of: Health and Welfare Category
1 Inhalation or oxygen therapy 1 or more Medical Supports
2 Postural drainage 1 or more Medical Supports
3 Chest PT 1 or more Medical Supports
4 Suctioning 1 or more Medical Supports

Proposed
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Questions in the Exceptional Medical Support

((BPP)) DDA must address in
your ((}8R)) PSCP if you have an

# Needs Scale acuity score of: Health and Welfare Category
5 Oral Stimulation or Jaw Repositioning 1 or more Medical Supports
6 Tube feeding (e.g., nasogastric) 1 or more Medical Supports
7 Parenteral feeding (e.g., [V) 1 or more Medical Supports
8 Turning or positioning 1 or more Medical Supports
9 Dressing of open wound(s) 1 or more Medical Supports
10 | Protection from infectious diseases due to 1 or more Medical Supports
immune system impairment
11 Seizure management 1 or more Medical Supports
12 | Dialysis 1 or more Medical Supports
13 Ostomy care 1 or more Medical Supports
14 | Lifting and/or transferring 1 or more Medical Supports
15 | Therapy services 1 or more Medical Supports
16 ((Diabetes-management)) Hypertension 1 or more Medical Supports
17 ((Other(s))) Allergies 1 or more Medical supports
18 Diabetes 1 or more Medical supports
19 | Other(s)-Specify 1 or more Medical Supports

(3) Behavioral supports from the SIS exceptional behavior support needs scale

Questions in the Exceptional Behavior Support

(BPP)) DDA must address in
your ((}8R)) PSCP if you have an

# Needs Scale: acuity score of: Health and Welfare Category

1 Prevention of ((assaults-er-injuries-te-others)) 1 or more Behavioral Supports
emotional outbursts

2 Prevention of ((preperty-destruection{e-gfire- 1 or more Behavioral Supports
setting;-breaking farniture))) assault or injury to
others

3 Prevention of ((stealing)) property destruction 1 or more Behavioral Supports
(e.g.. fire setting, breaking furniture)

4 Prevention of ((self-injury)) stealing 1 or more Behavioral Supports

5 Prevention of ((piea-(ingestion-of-inedible-sub- 1 or more Behavioral Supports
stanees))) self-injury

6 Prevention of suicide attempts 1 or more Behavioral Supports

7 Prevention of ((sexual-aggression)) pica (inges- 1 or more Behavioral Supports
tion of inedible substances)

8 Prevention of nonaggressive but inappropriate 1 or more Behavioral Supports
behavior (e.g., exposes self in public, exhibi-
tionism, inappropriate touching or gesturing)

9 Prevention of ((tantrums-or-emetional-out- 1 or more Behavioral Supports
bursts)) sexual aggression

10 | Prevention of ((wanderinng)) substance abuse 1 or more Behavioral Supports

11 | Prevention of ((substanee-abuse)) wandering 1 or more Behavioral Supports

12 | Maintenance of mental health treatments 1 or more Behavioral Supports

13 | Managing attention-seeking behavior 1 or more Behavioral Supports

14 | Managing uncooperative behavior 1 or more Behavioral Supports

[11]
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Questions in the Exceptional Behavior Support

((BPP)) DDA must address in
your ((}8R)) PSCP if you have an

# Needs Scale: acuity score of: Health and Welfare Category
15 | Managing agitated/over-reactive behavior 1 or more Behavioral Supports
16 | Managing obsessive/repetitive behavior 1 or more Behavioral Supports
17 | Prevention of other serious behavior prob- 1 or more Behavioral Supports

lem(s)-Specify

(4) Caregiver from the SIS exceptional behavior support needs scale

Question in the (BBP)) DDA Caregiver Status
Acuity Scale:

((PBB)) DDA must address in
your ((}SP)) PSCP if you have a

SCOre:

Health and Welfare Category

How long do you think you expect to continue
providing care?

1 to 6 months or less than 1 month

((Pbb)) DDA Caregiver Sta-
tus

AMENDATORY SECTION (Amending WSR 07-10-029, filed 4/23/07, effective 6/1/07)

WAC 388-828-8060 How does (PPP)) DDA determine which health and welfare needs must be addressed in your
individual support plan if you are age sixteen or older? (1) If you are age sixteen or older and receiving (BBB)) DDA HCBS
waiver services or reside in a state-only residential setting, (BBP)) DDA uses the following table to determine the health and
welfare needs that must be addressed in your individual support plan:

((BPb)) DDA must address in the
((}SP)) PSCP if your Type of Sup-
# SIS Activity port score is: Health and Welfare Category
Al ((YUsing-thetotlet)) Operating home appli- 3 or more
ances
A2 Bathing and taking care of ((elethes{inelades- 3 or more
laundering})) personal hygiene and grooming
needs
A3 ((Preparingfoed)) Using the toilet 3 or more
A4 ((Eatingfeed)) Dressing 3 or more
AS ((Heusekeepingand-eleaning)) Preparing 3 or more Home Living
food
A6 ((Pressing)) Eating food 3 or more
A7 ((Bathing-and)) Taking care of ((persenal- 3 or more
hygiene-and-groemingneeds)) clothes
including laundering
A8 ((Operatingheme-applianees)) Housekeeping 3 or more
and cleaning
A9 Using currently prescribed equipment or 3 or more
treatment
B1 Getting from place to place throughout the 2 or more
community (transportation)
B2 Participating in recreation/leisure activities in 2 or more
the community ((settings))
(B3 | YUsingpublieserviees-in-the-community 2-er-mere)) Community Living
B4 ((Geingte-visitfriends-and-family)) Access- ((4)) 2 or more
ing public buildings and settings
B5 Using public services in the community 2 or more
B6 Shopping and purchasing goods and services 2 or more

Proposed
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((BPP)) DDA must address in the
((3SP)) PSCP if your Type of Sup-
# SIS Activity port score is: Health and Welfare Category

B7 Interacting with community members 4
B8 ((Aeeessingpublie-buildings-and-settings)) ((Zermere)) 4

Going to visit friends and family
D3 Interacting with co-workers 3 or more
D4 Interacting with supervisors and or coaches 3 or more Employment
El Taking medications 2 or more
E2 ((Aveidinghealth-and-safety hazards)) 3 or more

Ambulating and moving about
E3 ((Obtaininghealth-eare-serviees)) Avoiding 3 or more

health and safety hazards
E4 ((Ambulating-and-meving-abeut)) Obtaining 3 or more Health and Safety

health care services
E6 Maintaining a nutritious diet 3 or more
E7 Maintaining physical health and fitness 3 or more
F2 Participating in recreation/leisure activities 2 or more

with others
F4 Making and keeping friends 4 Social Activities
F6 ((Usingappropriateseetalskills)) Socializing 4

within the household
G2 ((Managing-meney-and-persenalfinanees)) 2 or more

Making choices and decisions
G3 Protecting self from exploitation 2 or more Protection and Advocacy
G7 ((Meaking-cheiees-and-deeistons)) Managing 2 or more

money and personal finances

(2) If you have a support score of one or more for any of the questions in the SIS exceptional medical support needs scale,
((BPB)) DDA must address your support need using the medical supports category.

(3) If you have a support score of one or more for any of the questions in the SIS exceptional behavior support needs scale,
((BPB)) DDA must address your support need using the behavior supports category.

AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WAC 388-828-9560 How does the residential algorithm determine your daily support needs score? The residential
algorithm determines that you have daily support needs if you meet or exceed all of the qualifying scores for one or more of the
following activities from the SIS:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

If your score for type of And your score for And your daily support

SIS Activity support is: frequency of support is: time is:
((A:UYsing-theteilet)) A2: Bathing 2 or more 3 or more 1 or more
and taking care of personal hygiene
and grooming needs
((A4-Eatingfood)) A3: Using the 2 or more 3 or more 1 or more
toilet
((A6)) A4: Dressing 2 or more 3 or more 1 or more
((AF-Bathing,personal-hygiene,- 2 or more 3 or more 1 or more
groeming)) A6: Eating food

[13]
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

If your score for type of And your score for And your daily support
SIS Activity support is: frequency of support is: time is:
A9: Using currently prescribed 2 or more 3 or more 1 or more
equipment or ((treatments)) treatment
E1: Taking medication 2 or more 3 or more 1 or more
E2: ((Avetdinghealth-and safety-haz- ((#)) 3 or more 3 or more 1 or more
ards)) Ambulating and moving about
((B4--Ambulating-and-meving- (3)) 1 or more 3 or more 1 or more
abeut)) E3: Avoiding health and
safety hazards
Or
Any combination of 3 of the SIS 1 or more 3 or more 1 or more

activities listed above (((A1)) A2,
A3, Ad, A6, (A%)) A9, ElL, E2,
((E4)) E3)

AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WAC 388-828-9580 How does the residential algorithm determine your mid-frequency support needs score? The
residential algorithm determines that you have mid-frequency support needs if you meet one of the following three conditions:

(1) You meet or exceed all of the qualifying scores for one or more of the following activities from the SIS assessment:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

If your type of support | And your frequency of sup- | And your daily support

SIS Activity score is: port score is: time score is:
((A3)) AS: Preparing food 2 or more 2 or more 2 or more
((A5)) A8: Housekeeping and clean- 3 or more 3 or more 2 or more
ing
B2: Participating in recreational/lei- 3 or more 2 or more 2 or more
sure activities in community settings
B7: Interacting with community 3 or more 2 or more 2 or more
members
G3: Protecting self from exploitation 2 or more 2 or more 2 or more

(2) Or you meet or exceed all of the qualifying scores for four or more of the following activities from the SIS assessment:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

If your type of sup- | And your frequency | And your daily sup- | Score if you meet or
SIS Activity port score is: of support score is: port time score is: exceed criteria
(A Usingtheteilet)) A2: 1 or more 2 or more 1 or more
Bathing and taking care of per-
sonal hygiene and grooming
needs
A3: ((Preparing-foed)) Using 1 or more 2 or more 1 or more
the toilet
A4: ((Eatingfoeed)) Dressing 1 or more 2 or more 1 or more
AS5: (Heusekeeping-and-elean- 1 or more 2 or more 1 or more
ing)) Preparing food

Proposed
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

If your type of sup- | And your frequency | And your daily sup- | Score if you meet or

SIS Activity port score is: of support score is: port time score is: exceed criteria
A6: ((Pressing)) Eating food 1 or more 2 or more 1 or more
((AF-Bathing,personalhygiene 1 or more 2 or more 1 or more

ing)) A8: House-
keeping and cleaning

A9: Using currently prescribed 1 or more 2 or more 1 or more
equipment and medications

B2: Participating in recre- 1 or more 2 or more 1 or more
ational/leisure activities in com-
munity settings

B7: Interacting with community 1 or more 2 or more 1 or more
members

E1: Taking medications 1 or more 2 or more 1 or more
E2: ((Aveidinghealth-andsafety- 1 or more 2 or more 1 or more
hazards)) Ambulating and mov-

ing about

((B4:-Ambulating-and-meving- 1 or more 2 or more 1 or more

abeut)) E3: Avoiding health and
safety hazards

G3: Protecting self from 1 or more 2 or more 1 or more
exploitation

Total of all questions where criteria is met or exceed = | Sum of scores
entered

(3) Or you meet the qualifying scores for the following SIS activities and your total weekly critical support time score
exceeds ten hours:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily | Your weekly crit- | Enter one time
If your type of quency of sup- support time ical support time | for each qualify-
SIS Activity support score is: port score is: score is: is: ing SIS activity
((A2)) A7: Taking care of 1 or more 2 or more 0 0
clothes ((Gnekades)).. 1 25
including laundering((3)) 5 1
3 3
4 5
((B3)) BS: Using public 1 or more 2 or more 0 0
services in the community 1 25
2 1
3 3
4
B6: Shopping and purchas- 1 or more 2 or more 0
ing ((feeds)) goods and ser- 1 25
vices ) )
3 3
4 5
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily | Your weekly crit- | Enter one time
If your type of quency of sup- support time ical support time | for each qualify-
SIS Activity support score is: port score is: score is: is: ing SIS activity
F2: ((Partieipation)) Partic- 1 or more 2 or more 0 0
ipating in ((reereational)) 1 25
recreation/leisure activities
. 2 1
with others
3 3
4 5
F8: Engaging in volunteer 1 or more 2 or more 0 0
work 1 25
2 1
3 3
4 5
((62)) G7: Managing 1 or more 2 or more 0 0
money and personal 1 25
finances ) 1
3 3
4 5

Mid-frequency support needs weekly critical support time total =

Sum of times
entered

Reviser's note: The typographical error in the above section occurred in the copy filed by the agency and appears in the Register pursuant to the require-

ments of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WAC 388-828-9650 How does the residential algorithm determine your toileting support needs score? The residential
algorithm adds the three dimensions of the SIS activity "((A+))A3: Using the toilet" (see WAC 388-828-4200) to determine your
toileting support score. Formula:

Proposed

+

Type of support score (0-4)

Frequency of support score (0-4)

+

Daily support time score (0-4)

Toileting support needs score (0-12)
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AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WSR 18-21-134

WAC 388-828-9660 How does the residential algorithm calculate your daily critical support time? The residential
algorithm uses the following chart to calculate your daily critical support time score:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily Enter one time
If your type of | quency of sup- support time Then your criti- for each SIS
SIS Activity: support is: port score is: score is: cal task hours = activity
(A:Ysingthetoilet)) A2: | 1 or more 0 0 or more 0
Bathing and taking care of 1 0 or more 0
Derson?l hygiene and ) 0 or more 0
grooming needs
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
((Ad—Eatingfood)) A3: 1 or more 0 0 or more 0
Using the toilet 1 0 or more 0
2 0 or more 0
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
((A6)) A4: Dressing 1 or more 0 0 or more 0
1 0 or more 0
2 0 or more 0
3 0 0
1 25
2 1
3 3
4 5

[17]
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily Enter one time
If your type of | quency of sup- support time Then your criti- for each SIS
SIS Activity: support is: port score is: score is: cal task hours = activity
4 0 0
1 25
2 1
3 3
4 5
((AF-Bathing-and-taking- | 1 or more 0 0 or more 0
W 1 0 or more 0
and-groomingneeds)) AG:
Eating food ) 2 0 or more 0
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
A9: Using currently pre- 1 or more 0 0 or more 0
scribed equipment or treat- 1 0 or more 0
ment 2 0 or more 0
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
E1: Taking medications 1 or more 0 0 or more 0
1 0 or more 0
2 0 or more 0
3 0 0
1 25
2 1
3 3
4 5
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily Enter one time
If your type of | quency of sup- support time Then your criti- for each SIS
SIS Activity: support is: port score is: score is: cal task hours = activity

4 0 0

1 25
2 1
3 3
4 5
E2: ((Avetdinghealthand- | | or more 0 0 or more 0
safety-hazards)) Ambulat- 1 0 or more 0
ing and moving about 5 0 or more 0
3 0 0

1 25
2 1
3 3
4 5
4 0 0

1 25
2 1
3 3
4 5
((B4-—Ambulatingandmev- | | or more 0 0 or more 0
ing-abeut)) E3: Avoiding 1 0 or more 0
health and safety hazards 5 0 or more 0
3 0 0

1 25
2 1
3 3
4 5
4 0 0

1 25
2 1
3 3
4 5

Daily critical support time score =

Sum of all times
entered.
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AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WAC 388-828-9670 How does the residential algorithm calculate your mid-frequency critical support time? The res-
idential algorithm uses the following chart to calculate your mid-frequency critical support time score:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily | Then your crit-
If your type of | quency of support support time ical task hours | Enter one time for
SIS Activity support is: score is: score is: = each SIS activity
((At:-Usingthetoilet)) A2: | 1 or more 0 0 or more 0
Bathing and taking care of 1 0 or more 0
Derson?l hygiene and ) 0 0
grooming needs*
1 25
2 1
3 3
4 5
3 0 or more 0
4 0 or more 0
A3: ((Preparing-food)) 1 or more 0 0 or more 0
Using the toilet 1 0 or more 0
2 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
A4: ((Batingfoed)) Dress- | 1 or more 0 0 or more 0
ing* 1 0 or more 0
2 0 0
1 25
2 1
3 3
4 5
3 0 or more 0
4 0 or more 0
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Qualifying Scores from Supports Intensity Scale

(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily | Then your crit-
If your type of | quency of support support time ical task hours | Enter one time for
SIS Activity support is: score is: score is: = each SIS activity
AS: (Heusekeeping-and- 1 or more 0 0 or more 0
eleantng)) Preparing food 1 0 or more 0
2 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
A6: ((Pressing)) Eating 1 or more 0 0 or more 0
food* 1 0 or more 0
2 0 0
1 25
2 1
3 3
4 5
3 0 or more 0
4 0 or more 0
((AFBathing-and-taking- | 1 or more 0 0 or more 0
eafeef—pef.seim—hygie;xig 1 0 or more 0
Housekeeping and clearEgg 2 0 0
1 25
2 1
3 3
4 5
3 0 or more 0
4 0 or more 0
[21] Proposed
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily | Then your crit-
If your type of | quency of support support time ical task hours | Enter one time for
SIS Activity support is: score is: score is: = each SIS activity
A9: Using currently pre- 1 or more 0 0 or more 0
scribed equipment or treat- 1 0 or more 0
ment* B 0 0
1 25
2 1
3 3
4 5
3 0 or more 0
4 0 or more 0
B2: Participating in recre- | 1 or more 0 0 or more 0
ation/leisure activities in 1 0 or more 0
community ((settings)) B 0 0
1 25
2 1
3 3
4 5
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
B7: Interacting with com- | 1 or more 0 0 or more 0
munity members 1 0 or more 0
2 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4

Proposed [22]
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Qualifying Scores from Supports Intensity Scale

(per WAC 388-828-4200 through 388-828-4320)

SIS Activity

If your type of
support is:

And your fre-

quency of support

score is:

And your daily

support time
score 1s:

Then your crit-
ical task hours

Enter one time for
each SIS activity

4

25

W[~ |O

E1: Taking medications*

1 or more

0 or more

0 or more

0

SIS | S| N |W|—

1

)
[

2

3

4

0 or more

0 or more

E2: ((Avetdinghealth-and-
safety-hazards)) Ambulat-

ing and moving about*

1 or more

0 or more

0 or more

N | = O |W

0

S| oo ||| nN| W~

1

)
[

2

3

4

0 or more

0 or more

((BE4--Ambulating-and-mev-
ing-abeut)) E3: Avoiding
health and safety hazards*

1 or more

0 or more

— O || W

0 or more

SO || N|W |~

(=]

)
O

WIN| = |O

4

0 or more

0 or more

G3: Protecting self from

exploitation

1 or more

0 or more

0 or more

N | = | O |[W

0

S |Oo|C|oC|OS|nN| WL~

)
(9

W [ =

1
2
3
4
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

SIS Activity

If your type of
support is:

Enter one time for
each SIS activity

And your fre- And your daily | Then your crit-
quency of support support time ical task hours
score is: score is: =
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5

Mid-frequency critical support time score =

Sum of all times
entered

*Daily support activities that have less than daily support needs are added into the mid-fre-
quency critical support time score.

AMENDATORY SECTION (Amending WSR 08-15-091, filed 7/17/08, effective 7/17/08)

WAC 388-828-9680 How does the residential algorithm determine your weekly critical support time? The residential
algorithm uses the following chart to calculate your weekly critical support time score:

Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily
If your type of | quency of support support time | Then your criti- | Enter one time for
SIS Activity support is: score is: score is: cal task hours = | each SIS activity
((A2)) A7: Taking care of | 1 or more 0 0 or more 0
clothes (including launder- 1 0 or more 0
ing) 2 0 0
1 25
2 1
3 3
4 5
3 0 0
1 25
2 1
3 3
4
4 0
1 25
2
3
4
Proposed [24]
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily
If your type of | quency of support support time | Then your criti- | Enter one time for
SIS Activity support is: score is: score is: cal task hours = | each SIS activity
((B3)) BS: Using public 1 or more 0 0 or more 0
services in the community 1 0 or more 0
2 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
B6: Shopping and purchas- | 1 or more 0 0 or more 0
ing goods and services 1 0 or more 0
2 0 0
1 25
2 1
3 3
4 5
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4
[25] Proposed
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily
If your type of | quency of support support time | Then your criti- | Enter one time for
SIS Activity support is: score is: score is: cal task hours = | each SIS activity
F2: Participating in recre- | 1 or more 0 0 or more 0
ation ((andter)) /leisure 0 or more 0
activities with others ) 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
F8: Engaging in volunteer | 1 or more 0 0 or more 0
work 0 or more 0
2 0 0
1 25
2 1
3 3
4 5
3 0 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4
Proposed [26]
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Qualifying Scores from Supports Intensity Scale
(per WAC 388-828-4200 through 388-828-4320)

And your fre- And your daily
If your type of | quency of support support time | Then your criti- | Enter one time for
SIS Activity support is: score is: score is: cal task hours = | each SIS activity
((62)) G7: Managing 1 or more 0 0 or more 0
money and personal 1 0 or more 0
finances ) 0 0
1 25
2 1
3 3
4
3 0
1 25
2 1
3 3
4 5
4 0 0
1 25
2 1
3 3
4 5
Weekly critical support time score = | Sum of all times
entered
WSR 18-21-149 provide medical support for my children, what do I have to
PROPOSED RULES do?, 388-14A-4111 When may DCS decline a request to
DEPARTMENT OF enforce a medical support obligation?, 388-14A-4112 When
SOCIAL AND HEALTH SERVICES does the division of child support enforce a custodial parent's
(Economic Services Administration) obligation to provide medical support?, 388-14A-4120 DCS
[Filed October 19, 2018, 3:17 p.m.] uses the National Medical Support Notice to enforce an obli-
Orici . gation to provide health insurance coverage, 388-14A-4160
riginal Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-098.

Title of Rule and Other Identifying Information: The
department of social and health services (DSHS) division of
child support (DCS) is proposing to amend several sections
in chapter 388-14A WAC as we implement Part I of SSB
6334 (chapter 150, Laws of 2018); the effective date of Part |
of the act was June 7, 2018. These sections include WAC
388-14A-1020 What definitions apply to the rules regarding
child support enforcement?, 388-14A-3312 The division of
child support serves a notice of support owed to establish a
fixed dollar amount owed by either parent for medical sup-
port, 388-14A-3324 What happens in a hearing on a notice of
support owed served under WAC 388-14A-33127?, 388-14A-
3925 Who can ask to modify an administrative support
order?, 388-14A-4100 How does the division of child support
enforce my obligation to provide health insurance for my
children?, 388-14A-4110 If my support order requires me to

Are there any limits on the amount an obligated parent may
be required to pay for health insurance premiums?, 388-14A-
4175 Who is required to notify the division of child support
when insurance coverage for the children ends?, 388-14A-
4180 When must the division of child support communicate
with the DSHS medicaid purchasing administration?, and
388-14A-6300 Duty of the administrative law judge in a
hearing to determine the amount of a support obligation.

SSB 6334 introduces new terminology, but does not
change the way that medical support obligations are estab-
lished, either in court or in the administrative process. How-
ever, there are changes in the policies and procedures regard-
ing how DCS enforces medical support obligations, most
notably that an obligated parent can satisfy his or her health
care coverage obligation by enrolling the child(ren) in public
health care coverage. In Washington, "public health care cov-
erage" means medicaid and the other programs included in
the apple health program.

Proposed
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At the same time as we commenced the permanent rule-
making process, DCS adopted emergency rules effective
June 7, 2018, under WSR 18-13-011; a second emergency
rule was necessary because emergency rules may not remain
in effect for longer than one hundred twenty days after filing
with the office of the code reviser and it is not always possi-
ble to complete the permanent rule adoption process within
that time limit. The second emergency rule, adopted under
WSR 18-21-022, took effect on October 6, 2018, in order to
maintain the status quo as the permanent rule adoption pro-
cess continues; the text of the second emergency rule is
exactly the same as the text of the first emergency rule.

The text of the proposed permanent rules differs from the
text of the emergency rules; although the intent of the rules
remains the same, there have been some changes made.
Please review the text of the proposed rules carefully.

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at Office Building 2, DSHS Headquarters, 1115 Wash-
ington, Olympia, WA 98504. Public parking at 11th and Jef-
ferson. A map is available at https://www.dshs.wa.gov/sesa/
rules-and-policies-assistance-unit/driving-directions-office-
bldg-2.

Date of Intended Adoption: Not earlier than December
12,2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December 11, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by November 27, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: DSHS DCS is pro-
posing to adopt permanent rules to implement Part I of SSB
6334 (chapter 150, Laws of 2018), which made changes to
the law and terminology concerning medical child support
obligations. The statutory change introduces new terminol-
ogy, but does not change the way that medical support obli-
gations are established, either in court or in the administrative
process. However, there are changes in the policies and pro-
cedures regarding how DCS enforces medical support obliga-
tions, most notably that an obligated parent can satisfy his or
her health care coverage obligation by enrolling the
child(ren) in public health care coverage. In Washington,
"public health care coverage" means medicaid and the other
programs included in the apple health program.

Reasons Supporting Proposal: The proposed rules pro-
vide updates to, and clarification of, procedures and require-
ments dealing with medical support obligations. Part I of SSB
6334 amended various statutes dealing with medical child
support obligations as required under the final rule entitled
Flexibility, Efficiency, and Modernization in Child Support
Enforcement Programs ("Flexibility Rule"), which was pub-
lished on December 20, 2016, in the Federal Register, Vol-
ume 81, Number 244, on page 93492. Under the implementa-
tion schedule for the Flexibility Rule, 45 C.F.R. 303.31 (a)(2)
was required to be implemented on or before July 1, 2018. In
light of that requirement, the Washington legislature passed
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SSB 6334 and made Part I of the bill effective on June 7,
2018. Other parts of the bill take effect January 1, 2019.

Statutory Authority for Adoption: Part I of SSB 6334
(chapter 150, Laws of 2018), effective date June 7, 2018;
RCW 26.09.105, 26.18.170, 26.23.050, 34.05.220 (1)(a),
34.05.350(1), 74.08.090, 74.20.040(9).

Statute Being Implemented: Part I of SSB 6334 (chapter
150, Laws of 2018), effective date June 7, 2018; SSB 6334
amended RCW 26.09.105, 26.18.020, 26.18.170, 26.23.050,
74.20A.055, 74.20A.056, 74.20A.059, and 74.20A.300.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Nancy Koptur, DCS HQ,
P.O. Box 9162, Olympia, WA 98507, 360-664-5065.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 (5)(b)(vii) provides that no cost-
benefit analysis is required for rules of DSHS relating only to
client medical or financial eligibility and rules concerning
liability for care of dependents.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Is exempt under RCW 19.85.025.

Explanation of exemptions: RCW 19.85.025(4) provides

that chapter 19.85 RCW does not apply to the adoption of a
rule if an agency is able to demonstrate that the proposed rule
does not affect small businesses. These rules apply only to
the establishment of support obligations for dependent chil-
dren.

October 16, 2018
Katherine 1. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-01-075,
filed 12/18/12, effective 1/18/13)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

"Absence of a court order' means that there is no court
order either setting a support obligation for the noncustodial
parent (NCP), or specifically relieving the NCP of a support
obligation, for a particular child.

"Absent parent" is a term used for a noncustodial par-
ent.

"Accessible coverage' means health ((insuranee)) care
coverage which provides primary care services to the chil-
dren with reasonable effort by the ((eustedian)) custodial par-
ent.

"Accrued debt" means past-due child support which
has not been paid.
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"Acknowledged father" means a man who has estab-
lished a father-child relationship ((ander)) by:
1) Signing a valid acknowledgment of paternity under
RCW 26.26.300 through 26.26.375 prior to January 1, 2019;
(2) Signing a valid acknowledgment of parentage under
RCW 26.26A.200 through 26.26A.265 on or after January 1,
2019 or

(3) Signing a valid acknowledgment of paternity or par-
entage under another jurisdiction's laws.

"Acknowledged parent" means an individual who,
after January 1, 2019, has established a parent-child relation-

ship by signing a valid acknowledgment of parentage under
RCW 26.26A.200 through 26.26A.265.

"Adjudicated parent" means a person who has been
adjudicated by a court of competent jurisdiction to be the par-
ent of a child.

"Administrative order" means a determination, find-
ing, decree or order for support issued under RCW 74.20A..-
055, 74.20A.056, or 74.20A.059 or by the agency of an
Indian tribe or another state or country's agency under an
administrative process, establishing the existence of a sup-
port obligation (including medical support) and ordering the
payment of a set or determinable amount of money for cur-
rent support and/or a support debt. Administrative orders
include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.

"Agency" means the Title IV-D provider of a state or
tribe, or the central authority of another country. ((f)) For
the state of Washington, ((this)) the Title IV-D provider is the
division of child support (DCS) within the department of
social and health services (DSHS).

"Agreed settlement” is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance' means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid to families with dependent children (AFDC)
program, federally funded or state-funded foster care, and
includes day care benefits and medical benefits provided to
families as an alternative or supplement to TANF.

"Alternate recipient' means a child of the employee or
retiree named within a support order as being entitled to cov-
erage under an employer's group health plan.

"Annual fee" means the ((twenty-five-dellar-annual))
fee charged on never-assistance cases based on the amount of
collections between October 1 and September 30 each year,
required by the Federal Deficit Reduction Act of 2005 and
RCW 74.20.040.

" Applicant/custodian" means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient," "applicant," and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

WSR 18-21-149

"Arrears' means the debt amount owed for a period of
time before the current month.

"Assistance' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Assistance unit" means a cash assistance unit as
defined in WAC 388-408-0005. An assistance unit is the
group of people who live together and whose income or
resources the department counts to decide eligibility for ben-
efits and the amount of benefits.

"Birth costs" means medical expenses incurred by the
custodial parent or the state, tribe, or country for the birth of
a child.

"Cash medical support" ((is—a—term—used—n—RCEW

ina-child-suppert-erder)) means a com

(1) A parent's monthly payment toward the premium
paid for coverage provided by a public entity or by another
parent, which represents the obligated parent's proportionate
share of the premium paid, but this amount is limited to no
more than twenty-five percent of the obligated parent's basic
support obligation; and

(2) A parent's proportionate share of uninsured medical
expenses.

"Central authority" means the agency designated by a
government to facilitate support enforcement with a foreign
reciprocating country (FRC) pursuant to section 459A of the
federal Social Security Act.

"Child." for the purposes of this chapter, means:

(a) An individual for whom a child support obligation is
being established or enforced: or

(b) A dependent child as defined in RCW 74.20A.020
(3): and

(c) Unless the context or the facts of a particular case
clearly requires otherwise, "child" may be used interchange-
ably with the term "children."

"Children," for the purpose of this chapter, means more
than one child, unless the context or the facts of a particular
case clearly requires the term to refer to only one child.

"Conditionally assigned arrears' means those tempo-
rarily assigned arrears remaining on a case after the period of
public assistance ends.

"Conference board" means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

"Consent order' means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Controlling order" means the only order issued or,
where multiple orders exist, the order determined by a tribu-
nal to control prospective current support pursuant to the
Uniform Interstate Family Support Act (UIFSA), chapter
26.21A RCW.

"Controlling order state' means the state in which the
only order was issued or, where multiple orders exist, the
state in which the order determined by a tribunal to control
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prospective current support pursuant to the UIFSA was
issued.

"Country" means a foreign country (or a political sub-
division thereof) declared to be a Foreign Reciprocating
Country (FRC) under 42 U.S.C. 659A and any foreign coun-
try (or political subdivision thereof) with which the state has
entered into a reciprocal arrangement for the establishment
and enforcement of support obligations to the extent consis-
tent with federal law pursuant to 42 U.S.C. 659A.

"Court order'" means a judgment, decree or order of a
Washington state superior court, or a court of comparable
jurisdiction of an Indian tribe or another state or country.

"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent or CP" means the person, whether a
parent or not, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency" means failure to pay current child sup-
port when due.

"Department'" means the Washington state department
of social and health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is participating full-time in a secondary school
program or the same level of vocational or technical training.

"Determination of parentage' means the establish-
ment of the parent-child relationship by:

(1) A judicial proceeding;

(2) The signing of a valid acknowledgment of paternity
under:

(a) RCW 26.26.300 through 26.26.375 prior to January
1, 2019: or ((adjudication-by-the-eeurt))

(b) Another jurisdiction's laws dealing with the acknowl-
edgment or affidavit of paternity or the acknowledgment of
parentage; or

(3) The signing of a valid acknowledgment of parentage
under RCW 26.26A.200 through 26.26A.265 on or after Jan-
uary 1. 2019.

"Differentiated support amount'" means an amount of
child support that represents a parent's support obligation for
more than one child and may justifiably be divided into "per
child" amounts for each child covered by the support order,
based on information contained in the support order.

"Differentiated support order" means a child support
order which provides a monthly amount of child support for
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two or more children, and either provides a specific support
obligation for each child or provides enough information in
the order so that the monthly amount may justifiably be
divided into a "per child" amount for each child covered by
the support order.

"Disbursement" means the amount of child support
distributed to a case that is paid to the family, state, other
child support enforcement agency in another state or foreign
country, Indian tribe, or person or entity making the payment.

"Disposable earnings' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Distribution" means how a collection is allocated or
split within a case or among multiple cases.

"Domestic partner' means a state registered domestic
partner as defined in chapter 26.60 RCW.

"Earnings" means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW;

(6) Benefits under the family and medical leave insur-
ance program under Title S0A RCW;

(7) Gains from capital, labor, or a combination of the
two; and

(()) (8) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee'" means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer" means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-

son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or ((a€hild)) one or more children in
foster care placement. The family is sometimes called the
assistance unit.

"Family arrears" means the amount of past-due sup-
port owed to the family, which has not been conditionally,
temporarily or permanently assigned to a state. Also called
"nonassistance arrears."

"Family member" means the caretaker relative, the
((ehitdfren))) child or children, and any other person whose
needs are considered in determining eligibility for assistance.
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"Foreign order'" means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton, including an order entered by a tribunal in an Indian tribe
or another state or country.

"Foreign reciprocating country" or FRC means a
country which the federal government has declared to be a
foreign reciprocating country, which means that the foreign
country has established, or undertakes to establish, proce-
dures for the establishment and enforcement of duties of sup-
port owed to custodial parents who are residents of the United
States, and that such procedures are substantially in confor-
mity with the standards prescribed under title IV-D of the
federal Social Security Act.

"Foster care case" means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the ((state
divisten-ef-ehildandfamily serviees{DCES))) the depart-
ment of children, youth, and families (DCYF).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexis-
tence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;

(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Full support enforcement services" means the entire
range of services available in a Title IV-D case.

"Good cause" for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in
this chapter.

"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health care costs" means medical expenses. Certain
statutes in chapter 26.19 RCW refer to medical expenses as
health care costs.

"Health care coverage' means fee for service, health
maintenance organization, preferred provider organization,
and other types of private health insurance and public health
care coverage under which medical services could be pro-
vided to a dependent child or children. These services
include, but are not limited to: Medical/surgical (inpatient,
outpatient, physician) care, medical equipment (crutches,
wheel chairs, prosthesis, etc.). pharmacy products, optomet-
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"Health insurance" ((means-insurance-coverage-for-at

; )) or "healt

insurance coverage" is included in the definition of "health
care coverage." Health insurance coverage includes any cov-
erage under which medical services are provided by an
employer or a union whether that coverage is provided
through a self-insurance program, under the employee retire-
ment income security act of 1974, a commercial insurer pur-
suant to chapters 48.20 and 48.21 RCW, a health care service
contractor pursuant to chapter 48.44 RCW, or a health main-

tenance organization pursuant to chapter 48.46 RCW, and the
state through chapter 41.05 RCW.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/me" means the person asking the question which
appears as the title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and

(5) Obtaining wage assignment orders under RCW
26.18.080.

"Initiating agency' or "initiating jurisdiction" means
a state or Tribal IV-D agency or the central authority of
another country, as defined in this rule, in which an individ-
ual has applied for or is receiving services.

"Intergovernmental I'V-D case' means a I[V-D case in
which the noncustodial parent lives and/or works in a differ-
ent jurisdiction than the custodial parent and ((ehidren)))
children that has been referred by an initiating agency to a

ric care, dental care, orthodontic care, preventive care, mental
health care, and physical therapy. The term "health care cov-
erage" includes, but is not limited to, health insurance cover-
age.

responding agency for services. An intergovernmental IV-D
case may include any combination of referrals between
states, tribes, and countries. An intergovernmental [V-D case
also may include cases in which a state agency is seeking
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only to collect support arrearages, whether owed to the fam-
ily or assigned to the state.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical assistance' means medical benefits under
Title XIX of the federal Social Security Act provided to fam-
ilies as an alternative or supplement to TANF. This term
includes public health care coverage, which is called apple
health in Washington state.

"Medical expenses," for the purpose of establishing
support obligations under RCW 26.09.105, 74.20A.055 and
74.20A.056, or for the purpose of enforcement action under
chapters 26.23, 74.20 and 74.20A RCW, including the notice
of support debt and the notice of support owed, means medi-
cal costs incurred on behalf of a child, which include:

* Medical services related to an individual's general
health and well-being, including but not limited to, medi-
cal/surgical care, preventive care, mental health care and
physical therapy; and

* Prescribed medical equipment and prescribed phar-
macy products;

* Health care coverage, such as coverage under a health
insurance plan, including the cost of premiums for coverage
of a child;

* Dental, orthodontic, and optometrical costs incurred on
behalf of a child; and

» Copayments and/or deductibles incurred on behalf of a
child.

Medical expenses are sometimes also called health care
costs or medical costs.

"Medical support" ((means-any-combination)) consists
of ((the-fellewing)):

(1) Health ((insuranee)) care coverage ((for-a-dependent
ehild)), which may be health insurance coverage or public
health care coverage; and

(2) ((Amemﬁs—ewed—by—eﬁ&pafeﬂt—te%eﬂaer—pafeﬁt—as

: ~pay o

Cash medical support, which consists of:

((B)YAmounts-owed-by-anoneustodial parentto-thestate
as—a)) (a) A parent's monthly payment toward the ((eest-ef

managed-eare)) premium paid for coverage ((ferthe-ehild-by
%he—sta%e—ttlthe—elﬂ}dﬁeewes—s%a{e-ﬁﬁaﬂeed—medieal—eevef-

Whieh—%hefe—ls—aﬂ—assrgﬂmem)) Drov1ded bV a Dubhc entltv or

by another parent, which represents the obligated parent's
proportionate share of the premium paid., but no more than
twenty-five percent of the obligated parent's basic support

obligation; and

((H-Ameunts-ewed-by-one-parent-to-the-otherparent-as
his-er-her)) (b) A parent's proportionate share of uninsured
medical expenses ((fer-a-dependent-child)).

"Monthly payment toward the premium'" means a
parent's contribution toward((:

»)) premiums paid ((by-the-other)) for coverage provided
by a public entity or by another parent ((fer-insturanee-cever-
ageforthe-child:er

. .
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This-eentribution)), which is based on the obligated par-
ent's proportionate share of the premium paid, but ((may-net
exeeed)) is limited to no more than twenty-five percent of the

obligated parent's basic support obligation.

"National Medical Support Notice" or "NMSN" is a
federally mandated form that DCS uses to enforce a health
insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

"Noncustodial parent or NCP" means the natural or
biological parent, adoptive parent, adjudicated parent, pre-
sumed parent, responsible stepparent or person who signed
and filed an affidavit acknowledging paternity or parentage,
from whom the state seeks support for a dependent child. A
parent is considered to be an NCP when for the majority of
the time during the period for which support is sought, the
dependent child resided somewhere other than with that par-
ent.

"Nonmedical expenses" means amounts incurred on
behalf of a child which are not medical expenses as defined in
this chapter. Nonmedical expenses include, but are not lim-
ited to, day care or other special childrearing expenses such
as tuition and long-distance transportation costs to and from
the parents for visitation purposes.

"Obligated parent" means a parent who is required
under a child support order to provide medical support, which
could include health ((insuranee)) care coverage or to reim-
burse the other parent for his or her share of uninsured medi-
cal expenses for a dependent child. The obligated parent
could be either the NCP or the CP.

"Other ordinary expense' means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation
with the child.

"Parent" means an individual who has established a
parent-child relationship under:

(1) RCW 26.26.101 prior to January 1, 2019;

(2) RCW 26.26A.100 on or after January 1, 2019; or

(3) Under the laws of another jurisdiction.

"Parent-child relationship" means the legal relation-
ship between a child and a parent of the child. The term
includes the mother-child relationship and the father-child
relationship.

"Participant" means an employee or retiree who is eli-
gible for coverage under an employer group health plan.

"Pass-through" means the portion of a support collec-
tion distributed to assigned support that the state pays to a
family currently receiving TANF.

"Past support' means support arrears.

"Paternity testing" means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO'" means a case on
which the division of child support's activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.
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"Permanently assigned arrears' means those arrears
which the state may collect and retain up to the amount of
unreimbursed assistance.

"Physical custodian' means custodial parent (CP).

"Plan administrator' means the person or entity which
performs those duties specified under 29 U.S.C. 1002 (16)(A)
for a health plan. If no plan administrator is specifically so
designated by the plan's organizational documents, the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

"Premium' means the amount paid for coverage pro-
vided by a public entity or by another parent for a child cov-
ered by a child support order. This term may also mean "cost

"Presumed parent" means a person who, by operation
of law under RCW 26.26.116, is recognized as the parent of
a child until that status is rebutted or confirmed in a judicial
proceeding.

"Private insurance" ((means)) is a term used in this
chapter to refer to accessible health insurance for a child pro-
vided by a parent without the need for service of a national
medical support notice, and does not include public health
((insuranee)) care coverage provided by the state ((without-a

bution £ ™ ).

"Proportionate share" or '"proportional share"
means an amount equal to a parent's percentage share of the
combined monthly net income of both parents as computed
on the worksheets when determining a parent's child support
obligation under chapter 26.19 RCW.

"Public health care coverage." sometimes called "state

purchased health care." means state-financed or federally

financed medical coverage, whether or not there is an assign-
ment of rights. For children residing in Washington state,

public health care coverage is called apple health; this
includes coverage through the department of social and
health services or the health care authority, except for cover-
age under chapter 41.05 RCW. For children residing outside

of Washington, this includes coverage through another state's
agencies that administer state purchased health care pro-
grams.

"Putative father" includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

""Reasonable efforts to locate" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;
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(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

"Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care'" means foster care, either state or
federally funded.

"Residential parent' means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responding agency'" or '"responding jurisdiction"
means the agency that is providing services in response to a
referral from an initiating agency in an intergovernmental IV-
D case.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent" means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support,” ((means-&)) depending on the con-
text in which it is used, can mean one of the following:

(1) An amount paid directly to the custodial parent by the
noncustodial parent during a time when there is an open
TANF grant, which the custodial parent does not immedi-
ately report or turn over to the department;

(2) A debt owed to the division of child support by any-
one other than a noncustodial parent; or

(3) Amounts collected and retained by the division of
child support which are applied to current or past due child
support obligations which have been assigned to the state.

"Satisfaction of judgment means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"Self-support reserve" or '"self support reserve'
means an amount equal to one hundred twenty-five percent
of the federal poverty guideline for a one-person family.

"State" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.
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"Superior court order" means a judgment, decree or
order of a Washington state superior court, or of a court of
comparable jurisdiction in an Indian tribe or another state or
country.

"Support debt'" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
uninsured medical expenses, birth costs, child care costs, and
special child rearing expenses of a dependent child or other
person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
awarded in an action under Title IV-D to establish or enforce
a support obligation.

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title IV-D of
the Social Security Act and state law.

"Support establishment notice" means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

"Support money'" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, ((enforeement-ef)) reim-
bursement for uninsured medical expenses, health ((insar-
anee)) care coverage, or birth costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health ((insuranee)) care coverage, uninsured medical
expenses, birth costs, and child care or special child rearing
expenses.

"Support order'" means a court order, administrative
order or tribal court order which contains a determination,
finding, decree or order that sets a child support obligation
(including medical support) and orders either the payment of
a set or determinable amount of money for current support
and/or a support debt, or the provision of medical support, or
both.

"Temporarily assigned arrears" means those arrears
which accrue prior to the family receiving assistance, for
assistance applications dated on or after October 1, 1997, but
before October 1, 2008. After the family terminates assis-
tance, temporarily assigned arrears become conditionally
assigned arrears.

"Temporary assistance for needy families," or
"TANF" means cash assistance under the temporary assis-
tance for needy families (TANF) program under Title IV-A
of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-A agency' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
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families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-D agency" or "IV-D agency" means the
((diﬂs*eﬂ—ef—ehﬂd—suppeft—w%eh—ls—the)) agency responsible
for carrying out the Title IV-D plan in ((the)) a state ((ef)) or
tribe. For the state of Washington((-Alse-refers-te-the Wash-
ington-state-supportregistey (W-SSR))). this is the division of
child support (DCS) within the department of social and
health services (DSHS).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan" means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E'" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case'" means a foster care case.

"Tribal TANF" means a temporary assistance for
needy families (TANF) program run by a tribe.

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage,
and includes such courts, agencies or entities in other states
or countries.

"Underlying order" means an existing child support
order for which DCS serves a notice of support owed under
RCW 26.23.110 to determine a sum certain support obliga-
tion.

"Undifferentiated support amount' means an amount
of child support that represents a parent's support obligation
for more than one child which cannot justifiably be divided
into "per child" amounts for each child covered by the sup-
port order.

"Undifferentiated support order" means a child sup-
port order which provides a monthly amount of child support
for two or more children, but does not provide a specific sup-
port obligation for each child or does not contain enough
information in either the order or the worksheets associated
with the order to justify dividing the monthly amount into
"per child" amounts for each child covered by the support
order.

"Uninsured medical expenses,'"((3)) for the purpose of
establishing or enforcing support obligations, means:

(1) Medical expenses not paid by insurance for medical,
dental, orthodontic, prescription, and optometrical costs
incurred on behalf of a child; and

(2) Premiums, copayments, or deductibles incurred on
behalf of a child.

"Unreimbursed assistance" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"Unreimbursed medical expenses'" means any
amounts paid by one parent for uninsured medical expenses,
which that parent claims the obligated parent owes under a
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child support order, which percentage share is stated in the
child support order itself, not just in the worksheets.

"Washington State Support Registry" or "WSSR" is
the entity created under RCW 26.23.030 within the division
of child support (DCS) which, among other duties, contains a
central unit for the collection, accounting and disbursement
of support payments.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

((“WSSRU-is-the-Washington-state-suppertregistry:))

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-3312 The division of child support
serves a notice of support owed to establish a fixed dollar
amount owed by either parent for medical support. (1)
Depending on the specific requirements of the child support
order, and only if the case meets the criteria set out in WAC
388-14A-4111, the division of child support (DCS) may
serve a notice of support owed under RCW 26.23.110, WAC
388-14A-3310 and this section:

(a) On either the noncustodial parent (NCP) or the custo-
dial parent (CP), as appropriate, in order to:

(i) Establish as a sum certain and collect the obligated
parent's proportionate share of uninsured medical expenses
owed to the parent seeking reimbursement. This process is
called reimbursement of uninsured medical expenses;

(i1) Establish as a sum certain and collect the obligated
parent's monthly payment toward the premium currently
being paid by the other parent for ((insuranee)) health care
coverage for ((the)) a child named in the support order; or

(iii) Establish and collect amounts owed under both sub-
sections (a)(i) and (a)(ii) of this section.

(b) On the NCP in order to establish as a sum certain and
collect the NCP's monthly payment toward the premium paid
by the state for managed care coverage for ((the)) a child
named in the support order, if the child receives ((state-
finaneed-medieal)) public health care coverage ((threugh-the

)) in the state
of Washington, whether or not there is an assignment of
rights.

(2) Unless otherwise specified in the order, each parent's
proportionate share of uninsured medical expenses and
((mredicalinsuranee)) health care premiums is the same as the
proportionate share of income shown on the Washington
state child support schedule worksheet that was completed as
part of the support order.

(a) On occasion, a tribunal may specify that medical sup-
port obligations are to be shared between the parents at a dif-
ferent percentage than the one on the worksheet.

(b) DCS follows the terms of the underlying order when
serving a notice of support owed under this section.

(3) WAC 388-14A-4111 and 388-14A-4112 set out
some of the reasons why DCS may decline a party's request
to enforce a medical support obligation.
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(4) Only a CP who is both a parent of the child and a
party to the support order may ask DCS to serve a notice of
support owed on the NCP under subsection (1)(a) of this sec-
tion. If the CP is not both a parent of the child and a party to
the support order, DCS' denial of the request does not affect
the CP's ability to bring an action in another tribunal to
enforce the CP's claim against the NCP for medical support.
The CP may file an action in court to:

(a) Make a claim for reimbursement of uninsured medi-
cal expenses;

(b) Make a claim for a monthly contribution toward any
((insuranee)) health care coverage provided by the CP; or

(c) Seek both kinds of relief against the NCP.

(5) DCS may serve a notice of support owed on the NCP
under subsection (1)(b) of this section without regard to the
CP's status as a parent or party to the order, if the child
receives ((statefinaneed-medieal)) public health care cover-
age ((threugh-the-departmentunderchapter 74-09RCW-for
whieh)) in the state of Washington, whether or not there is an
assignment of rights.

(6) Except as limited in subsection (4) above, either the
NCP or the CP may ask DCS to serve a notice of support
owed on the other party to the support order in order to estab-
lish the obligated parent's proportionate share of uninsured
medical expenses as a sum certain amount if the support
order establishes such an obligation. The parent seeking
reimbursement for uninsured medical expenses must:

(a) Apply for full collection services at the time of the
request, unless the parent already has an open full collection
case with DCS;

(b) Have paid the uninsured medical expenses before
seeking reimbursement through DCS;

(c) Provide proof of payment of at least five hundred dol-
lars in uninsured medical expenses;

(d) Complete the forms provided by DCS for the claim,
or at a minimum present the required information and docu-
mentation in a format similar to that in the DCS forms; and

(e) Declare under penalty of perjury that he or she has
asked the obligated parent to pay his or her share of the unin-
sured medical expenses or provide good cause for not asking
the obligated parent.

(i) If the uninsured medical expenses have been incurred
within the last twelve months, this requirement is waived,
and

(i1) If the obligated party denies having received notice
that the other party was seeking reimbursement for uninsured
medical expenses or support, the service of the notice of sup-
port owed constitutes the required notice.

(7) A party's request that DCS serve a notice of support
owed to establish the other parent's obligation for medical
support, including reimbursement for uninsured medical
expenses:

(a) May be for a period of up to twenty-four consecutive
months;

(b) May include only medical services provided after
July 21, 2007,

(¢) May not include months which were included in a
prior notice of support owed for medical support or a prior
judgment;
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(d) Need not be for the twenty-four month period imme-
diately following the period included in the prior notice of
support owed for medical support;

(e) May include a claim for the obligated parent's propor-
tionate share of any health ((iasuranee)) care coverage premi-
ums paid by the requesting parent after July 21, 2007, but this
type of claim is limited as provided in subsections (11) and
(12) of this section; and

(f) May include a request that DCS establish a monthly
payment toward the premium representing the obligated par-
ent's proportionate share of the premium paid by the request-
ing parent only for premiums paid for health ((insuranee))
care coverage provided after September 30, 2009.

(8) The party seeking reimbursement must ask DCS to
serve a notice of support owed for medical support within
two years of the date that the uninsured medical expense or
premium was incurred.

(a) The fact that a request that DCS serve a notice of sup-
port owed for medical support is denied, either in whole or in
part, does not mean that the party cannot pursue reimburse-
ment of those uninsured medical expenses by proceeding in
court.

(b) If a party obtains a judgment for reimbursement of
uninsured medical expenses or other type of medical support,
DCS enforces the judgment.

(9) When ecither party asks DCS to serve a notice of sup-
port owed under this section to establish the other party's pro-
portionate share of uninsured medical expenses as a sum cer-
tain amount and the medical expenses include premiums for
health ((insuranee)) care coverage for the ((ehildxen))) chil-
dren covered by the order, DCS reviews the order to deter-
mine whether it provides for a monthly payment toward the
premium when the obligated parent does not have insurance
available through his or her employer or union.

(a) If the order does not have such a requirement, DCS
includes the health ((insuranee)) care coverage premiums in
the claim for reimbursement of uninsured medical expenses,
but limits the obligated parent's obligation as provided in sub-
sections (11) and (12) of this section.

(b) If the order does have such a requirement, DCS
serves a notice of support owed which:

(1) Includes the health ((insuranee)) care coverage premi-
ums in the claim for reimbursement of uninsured medical
expenses; and

(i1) If appropriate, includes the provisions necessary to
establish a monthly contribution which represents the obli-
gated parent's proportionate share of the premium paid by the
other parent (not to exceed twenty-five percent of the obli-
gated parent's basic support obligation), if the obligated par-
ent is not already providing health ((insuranee)) care cover-
age for the ((ehild(ren))) children.

(10) There are two circumstances under which DCS may
serve a notice of support owed to establish the amount owed
by an obligated parent as a monthly payment toward the pre-
mium paid for coverage by the other parent or the state. DCS
may serve the notice of support owed when the support order:

(a) Specifically provides that the obligated parent's med-
ical support obligation under RCW 26.09.105 (1)(c) is to pay
a monthly payment toward the premium instead of providing
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health ((insuranee)) care coverage, but does not set that obli-
gation as a sum certain; or

(b) Provides that, if health insurance is not available
through the obligated parent's employer or union at a cost not
to exceed twenty-five percent of the obligated parent's basic
support obligation, the obligated parent must pay a monthly
payment toward the premium but does not set that obligation
as a sum certain. In this situation, DCS serves the notice of
support owed to establish a monthly payment toward the pre-
mium paid only if the obligated parent is not already provid-
ing coverage for the children.

(11) DCS may collect a maximum of twenty-five percent
of the obligated parent's basic support obligation for medical
premium costs claimed by the requesting party.

(12) DCS may not collect for medical premium costs
claimed by the requesting party through either the monthly
payment toward the premium or the reimbursement of unin-
sured medical expenses if the obligated parent is providing
accessible health ((insuranee)) care coverage for the child.
The obligated parent is only required to pay those costs if he
or she is not providing accessible health ((insuranee)) care
coverage for the child.

(13) Once DCS serves a notice of support owed under
this section that establishes a medical support obligation rep-
resenting the obligated parent's proportionate share of the
premium paid by the other parent, the obligated parent is not
required to reimburse the other parent for any amounts of that
proportionate share of the premium which are not paid
because those amounts exceed twenty-five percent of the
obligated parent's basic support obligation.

(a) That portion of the obligated parent's proportionate
share of the premium for a month that is not included in the
obligated parent's monthly payment toward the premium may
not be recovered by a later claim for unreimbursed medical
expenses; and

(b) The obligation to contribute a proportionate share of
other uninsured medical expenses is not affected by the
establishment of a medical support obligation for medical
premiums paid by the requesting parent under this section.

(14) Once DCS serves a notice of support owed under
this section that establishes a monthly payment toward the
premium which represents the NCP's proportionate share of
the premium paid by the state, the NCP is not required to
reimburse the state for any amounts of that proportionate
share of the premium which are not paid because those
amounts exceed twenty-five percent of the NCP's basic sup-
port obligation.

(15) An NCP who wants DCS to enforce the CP's medi-
cal support obligation must first apply for full child support
enforcement services.

(a) DCS enforces a CP's medical support obligation only
as provided under WAC 388-14A-4112.

(b) If the parties already have an open full enforcement
case with DCS, DCS opens up a new case which is called the
medical support case, and the previously existing case is
called the main case.
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(c) If the parties do not already have an open full
enforcement case with DCS, DCS opens two cases:

(i) The case where DCS is acting on NCP's request to
enforce CP's medical support obligation is called the medical
support case; and

(ii) The case where DCS is enforcing the underlying sup-
port order and collecting from the NCP is called the main
case.

(16) In a notice of support owed under this section, DCS
includes the information required by RCW 26.23.110, and:

(a) The factors stated in the order regarding medical sup-
port;

(b) A statement of uninsured medical expenses and a
declaration by the parent seeking reimbursement; and

(c) Any other information not contained in the order that
DCS used to calculate the amounts in the notice.

(17) Whenever DCS serves a notice of support owed
under this section, that notice may also include a determina-
tion of the fixed dollar amount of:

(a) Any medical support debt owed by the obligated par-
ent;

(b) Any amounts owed by the obligated parent under a
previous notice of support owed that exceed the obligated
parent's actual monthly obligation to pay a proportionate
share of the premium after actual expenses or updated pro-
portionate shares owed are considered, but not to exceed
twenty-five percent of the obligated parent's basic support
obligation; and

(c) Any amounts owed by the obligated parent under a
previous notice of support owed that are less than the obli-
gated parent's actual monthly obligation to pay a proportion-
ate share of the premium after actual expenses or updated
proportionate shares owed are considered, but not to exceed
twenty-five percent of the obligated parent's basic support
obligation.

(18) If the notice of support owed contains a determina-
tion that the order resulting from a previous notice of support
owed calculated a medical support obligation that differed
from the obligated parent's actual obligation after actual
expenses or updated proportionate shares owed are consid-
ered, the notice may address how any difference may be cred-
ited or repaid in the absence of any agreement between the
parties.

(19) If the obligated parent is the NCP, any amounts
owed under a previous notice of support owed exceeding the
actual obligation after actual expenses or updated proportion-
ate shares owed are considered in the final administrative
order are added to the NCP's support debt.

(a) Amounts owed to the CP are added to the unassigned
arrears on the case.

(b) Amounts owed to reimburse the state for medicaid or
other ((state-finaneed-medieal)) public health care coverage

((threugh-the-departmentunder<chapter 74-09RCW-for
Whieh—thefe—ts—&ﬂ—asagfnﬁeﬂ{)) in the state of Washington are
added to the main case as permanently assigned arrears.

(20) If the obligated parent is the CP, any amounts owed
under a previous notice of support owed exceeding the actual
obligation after actual expenses are considered in the final
administrative order are paid in the following order:
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(a) Any amount owed by the CP to the NCP is applied as
an offset to any nonassistance child support arrears owed by
the NCP on the main case only; or

(b) If there is no debt owed to the CP on the main case,
payment of the amount owed by the CP is in the form of a
credit against the NCP's future child support obligation:

(i) Spread equally over a twelve-month period starting
the month after the administrative order becomes final; or

(ii) When the future support obligation will end under
the terms of the order in less than twelve months, spread
equally over the life of the order.

(c) If the amount owed by the CP exceeds the amount
that can be paid off using the methods specified in subsec-
tions (a) and (b) of this section, DCS uses the medical support
case to collect the remaining amounts owed using the reme-
dies available to DCS for collecting child support debts.

(21) If both the CP and the NCP request that DCS serve
a notice of support owed under this section on the other party,
those notices remain separate and may not be combined.

(a) The office of administrative hearings (OAH) may
schedule consecutive hearings but may not combine the mat-
ters under the same docket number.

(b) The administrative law judge (ALJ) must issue two
separate administrative orders, one for each obligated parent.

(22) DCS does not serve a second or subsequent notice
of support owed under this section on an obligated parent
until the party seeking reimbursement once again meets the
conditions set forth in WAC 388-14A-3330.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-3324 What happens in a hearing on a
notice of support owed served under WAC 388-14A-
3312? (1) A hearing on a notice of support owed for medical
support served under WAC 388-14A-3312 is subject to WAC
388-14A-3320 and this section. See WAC 388-14A-3323 for
the rules concerning a hearing on a notice of support owed
under WAC 388-14A-3311.

(2) A hearing on a notice of support owed served under
WAC 388-14A-3312 is only for the purpose of determining:

(a) Issues regarding the reimbursement of uninsured
medical expenses, such as:

(1) Whether the party on whom the notice was served is
obligated under a support order to pay for uninsured medical
expenses for the children covered by the order;

(i1) Whether the party seeking reimbursement has pro-
vided sufficient proof of payment for uninsured medical
expenses for the children;

(iii) The total amount of uninsured medical expenses
paid by the party seeking reimbursement;

(iv) The obligated parent's share of the uninsured medi-
cal expenses;

(v) The amount, if any, the obligated parent has already
paid to the party seeking reimbursement;

(vi) Whether the obligated parent provided coverage
during the time in question if reimbursement of medical pre-
mium costs is requested; and
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(vii) The amount owed by the obligated parent to the
party seeking reimbursement for unreimbursed medical
expenses.

(b) Issues regarding a monthly payment toward the pre-
mium paid for coverage for the children, such as:

(i) Whether the support order requires the obligated par-
ent to pay when the obligated parent does not provide cover-
age;

(i1) Whether the obligated parent is currently providing
coverage, or did so during the time period in question;

(iii) The amount of the premium paid by the other parent
or by the state to cover the ((ehid(ren))) children;

(iv) The obligated parent's proportionate share of the
premium;

(v) The amount, if any, the obligated parent has already
contributed toward health ((insuranee)) care coverage premi-
ums paid by the other parent or the state for the time period in
question; and

(vi) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health ((iasur-
anee)) care coverage premium.

(3) If the administrative law judge (ALJ) determines that
the uninsured medical expenses claimed by the party seeking
reimbursement do not amount to at least five hundred dollars,
the ALJ:

(a) May not dismiss the notice on this basis;

(b) Must make the determinations listed in subsection
(2)(a) above.

(4) In an annual review hearing under WAC 388-14A-
3330, the ALJ may not set a payment schedule on the support
debt other than as provided in WAC 388-14A-3312 if the
ALJ determines that the obligated parent has paid less than
his or her actual obligation for medical support under the
order after actual expenses or updated proportionate shares
owed are considered.

(a) If the obligated parent is the noncustodial parent
(NCP), any amounts owed are added to the NCP's support
debt.

(i) Any amounts owed to the custodial parent (CP) are
added to the nonassistance child support arrears owed by the
NCP to the CP.

(il) Any amounts owed to the state are added to the
assigned child support arrears owed by the NCP.

(b) If the obligated parent is the CP, any amounts owed
are paid as provided in WAC 388-14A-3312(17).

(5) If, in an annual review hearing under WAC 388-14A-
3330, the ALJ determines that the NCP's obligation calcu-
lated in a previous notice of support owed is more than his or
her actual obligation for medical support under the order after
actual expenses or updated proportionate shares owed are
considered, and the parties cannot agree on how the differ-
ence may be credited or repaid, the ALJ must enter an order
providing that any difference may be:

(a) Applied as an offset to any nonassistance child sup-
port arrears owed by the NCP to the CP.

(b) In the form of a credit against the NCP's future child
support obligation, if there is no nonassistance debt owed to
the CP:

(i) Spread equally over a twelve-month period starting
the month after the administrative order becomes final; or
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(i1)) When the future support obligation will end under
the terms of the order in less than twelve months, spread
equally over the life of the order.

(c) Paid in the form of a direct reimbursement by the CP
to the NCP, but only with the consent of the CP.

(6) If the ALJ determines that the CP's obligation under
a previous notice of support owed is more than his or her
actual obligation for medical support under the order after
actual expenses and updated proportionate share amounts are
considered, and the parties cannot agree on how the differ-
ence may be credited or repaid, the ALJ must enter an order
providing that any difference must be added to the nonassis-
tance child support arrears owed by the NCP.

(7) The ALJ must determine either or both of the follow-
ing, depending on what was requested in the notice of support
owed:

(a) The amount owed by the obligated parent to the other
for reimbursement of uninsured medical expenses; and

(b) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health ((inst
anee)) care coverage premium paid by the other parent or the
state.

AMENDATORY SECTION (Amending WSR 13-01-075,
filed 12/18/12, effective 1/18/13)

WAC 388-14A-3925 Who can ask to modify an
administrative support order? (1) The division of child
support (DCS), the custodial parent (CP) or the noncustodial
parent (NCP) may file a petition and request a hearing to pro-
spectively modify an administrative order for child support.
The request must be in writing and must state:

(a) Any circumstances that have changed,;

(b) Any relief requested; and

(c) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) Acting as a responding jurisdiction, DCS may file a
petition to prospectively modify an administrative order for
child support on behalf of an initiating jurisdiction in an inter-
governmental case.

(4) DCS serves a copy of the request for modification
and notice of hearing on all other parties by first class mail at
their address last known to DCS.

(5) DCS, the administrative law judge (ALJ), or the
department review judge:

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of RCW 26.21A.550.

(6) A request to add a requirement for the custodial par-
ent (CP) to provide health ((insaranee)) care coverage, or to
add a provision in the order to include the CP's share of unin-
sured medical expenses, is not by itself a sufficient basis for
modification of the order.

(7) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order based on the Washington
state child support schedule and the worksheets submitted by
the parties, considering the terms set out in the request for
modification.
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(8) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition for modifica-
tion.

((68))) (9) If the petition for modification does not com-
ply with the requirements of subsection (1)(a) and (b) of this
section, the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

(10) The ALJ may set the effective date of modification
as the date the order is issued, the date the request was made,
or any time in between. If an effective date is not set in the
order, the effective date is the date the modification order is
entered.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4100 How does the division of child
support enforce my obligation to provide health ((Hsur-
anee)) care coverage for my children? (1) If a child support
order requires a parent to provide health ((insuranee)) care
coverage for the children named in the order, the division of
child support (DCS) attempts to enforce that requirement
according to the terms of the order.

(2) A parent required to provide medical support or
health ((insuranee)) care coverage for a child is called the
obligated parent, and can be either the custodial parent (CP)
or the noncustodial parent (NCP).

(3) WAC 388-14A-4111 and 388-14A-4112 describe
when DCS may accept or decline a request to enforce a med-
ical support obligation.

(4) When DCS is enforcing a support order which con-
tains a specific dollar limit for the cost of health ((insuranee))
care coverage premiums or provides for coverage which is
available at no cost to the obligated parent, DCS does not
require the obligated parent to provide health ((insuranee))
care coverage if coverage is not available within the limita-
tions of the order.

(5) When DCS is enforcing a support order entered in
Washington on or after October 1, 2009, providing that either
or both parents must provide coverage and/or a proportionate
share of uninsured medical expenses as part of the medical
support obligation under RCW 26.09.105, the rules in this
subsection apply unless the support order specifies differ-
ently:

(a) The obligated parent must provide health ((imsue-
anee)) care coverage for the dependent ((ehild(ren))) children
covered by the order if coverage is:

(i) Available or becomes available through accessible
((private-insuranee)) health care coverage which is not pro-
vided through the obligated parent's employer or union; or

(1) Available or becomes available through the obligated
parent's employment or union at a cost that is not more than
twenty-five percent of the obligated parent's basic support
obligation.

(b) If the obligated parent does not provide proof of cov-
erage or if coverage is not available, DCS may serve a notice
of support owed under WAC 388-14A-3312 to determine the
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monthly amount that the obligated parent must pay as his or
her proportionate share of any premium paid by the other par-
ent or by the state on behalf of the ((ehildren})) children.

(6) When DCS is enforcing a support order entered in
Washington between May 13, 1989 and September 30, 2009,
unless the support order specifies differently, the obligated
parent must provide health insurance for the dependent chil-
dren if coverage is:

(a) Available or becomes available through the obligated
parent's employment or union; and

(b) Available at a cost of not greater than twenty-five per
cent of the obligated parent's basic support obligation.

(7) When DCS is enforcing a Washington support order
entered prior to May 13, 1989, unless the support order spec-
ifies differently, the obligated parent must provide health
insurance for the dependent ((ehHd(ren))) children if cover-
age is available or becomes available through the obligated
parent's employment or union:

(a) For a maximum of twenty-five dollars per month, if
the order specifies that the obligated parent must provide
coverage only if it is available at a reasonable cost; or

(b) For any premium amount whatsoever, if the order
does not specify reasonable cost.

(8) DCS serves a notice of intent to enforce a health
((insuranee)) care coverage obligation if the support order:

(a) Requires the obligated parent either to provide health
((insuranee)) care coverage or prove that coverage is not
available; and

(b) Does not inform the obligated parent that failure to
provide health ((insuranee)) care coverage or prove it is not
available may result in enforcement of the order without
notice to the obligated parent.

(9) DCS serves the notice of intent to enforce a health
((1nsuranee)) care coverage obligation on the obligated parent
by certified mail, return receipt requested, or by personal ser-
vice.

(10) The notice advises the obligated parent that he or
she must submit proof of coverage, proof that coverage is not
available, or proof that the obligated parent has applied for
coverage, within twenty days of the date of service of the
notice.

(11) The notice advises the obligated parent that, if
health ((insuranee)) care coverage is not yet available, the
obligated parent must immediately notify DCS if health
((insuranee)) care coverage becomes available through the
obligated parent's employer or union.

(12) When DCS enforces an obligated parent's health
((insuranee)) care coverage obligation, such enforcement
may include asking the employer and the plan administrator
to enroll the obligated parent in a health insurance plan avail-
able through the employer.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4110 If my support order requires me
to provide medical support for my children, what do I
have to do? (1) Once a support order is entered requiring
medical support, the obligated parent must take the following
actions within twenty days:

Proposed



WSR 18-21-149

(a) Provide health ((insuranee)) care coverage; and

(b) Provide proof of coverage to the other parent and to
the division of child support (DCS), such as:

(1) The name of the insurer providing the health insur-
ance coverage or the type of public health care coverage pro-
vided by the obligated parent;

(i1) The names of the beneficiaries covered;

(iii) The policy number;

(iv) That coverage is current; and

(v) The name and address of the obligated parent's
employer.

(2) If private, union or employer-provided health insur-
ance coverage that is accessible to the children named in the
order is available, the obligated parent must:

(a) Provide for coverage for the children without waiting
for an open enrollment period, as provided under RCW
48.01.235 (4)(a); and

(b) Submit proof of coverage as outlined in subsection
(1)(b) above.

(3) If health insurance is not immediately available to the
obligated parent, as soon as health insurance becomes avail-
able, the obligated parent must:

(a) Provide for coverage for the children named in the
order; and

(b) Submit proof of coverage as outlined in subsection
(1)(b) above.

(4) ((Medical—assistanceprovided—by—the—department
under—chapter 74-09-RCW-deesnot-substitute)) Providing

public health care coverage for the children satisfies an obli-
gated parent's requirement to provide for health ((insuranee))
care coverage, as long as the obligated parent also covers the
children under any insurance available through his or her
employer or union which is provided at no cost to the obli-
gated parent.

(5) DCS may serve a notice of support owed for medical
support under WAC 388-14A-3312 to establish either or both
of the following:

(a) Either parent's share of uninsured medical expenses
owed to the other parent; or

(b) Either parent's monthly payment toward the premium
paid for coverage by the other parent or the state, if:

(1) Health insurance coverage is not available through the
parent's employer or union or is not otherwise provided; and

(i1) The support order provides for the payment of a
monthly payment toward the premium when the obligated
parent does not provide coverage.

(6) See WAC 388-14A-4165 for a description of what
happens when the combined total of a noncustodial parent's
current support obligation, arrears payment and health insur-
ance premiums to be withheld by the employer exceeds the
fifty per cent limitation for withholding.

(7) Both parents must notify DCS any time there is a
change to the health ((insuranee)) care coverage for the chil-
dren named in the order.

(8) WAC 388-14A-4111 and 388-14A-4112 describe
when DCS may accept or decline a request to enforce a med-
ical support obligation.
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AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4111 When may DCS decline a
request to enforce a medical support obligation? The divi-
sion of child support (DCS) may decline to enforce a medical
support obligation using the remedies available under RCW
26.09.105, 26.18.170 and 26.23.110 if one or more of the fol-
lowing apply:

(1) The medical support obligation is imposed by a child
support order that was not entered in a court or administrative
forum of the state of Washington;

(2) The department of social and health services is not
paying public assistance or providing foster care services;

(3) The party requesting enforcement of the medical sup-
port obligation does not have an open IV-D case with DCS
for the child;

(4) The party requesting enforcement of the medical sup-
port obligation is not a parent of the child for whom the med-
ical support obligation was established;

(5) The party is requesting reimbursement of the obli-
gated parent's proportionate share of medical premium costs,
and the obligated parent is currently providing accessible
health ((insuranee)) care coverage for the child;

(6) The party requesting enforcement of the medical sup-
port obligation is not a former recipient of public assistance
as described in WAC 388-14A-2000 (2)(d);

(7) DCS has not received a request for services from a
child support agency in another state or a child support
agency of an Indian tribe or foreign country;

(8) The party requesting enforcement of the medical sup-
port obligation has not applied for full support enforcement
services;

(9) The party requesting enforcement of the medical sup-
port obligation does not qualify as a party who can receive
child support enforcement services from DCS under WAC
388-14A-2000;

(10) The case does not meet the requirements for provi-
sion of support enforcement services from DCS under WAC
388-14A-2010;

(11) DCS denies the application under WAC 388-14A-
2020;

(12) The party requesting enforcement of the medical
support obligation does not provide proof of payment, any
required forms, and/or the declaration under penalty of per-
jury required under WAC 388-14A-3312;

(13) The case meets one or more of the reasons set out in
WAC 388-14A-4112(2) that DCS does not enforce a custo-
dial parent's obligation to provide medical support.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4112 When does the division of child
support enforce a custodial parent's obligation to provide
medical support? (1) A noncustodial parent (NCP) may file
an application for full child support enforcement services and
specifically request that the division of child support (DCS)
enforce the medical support obligation of the custodial parent
(CP). WAC 388-14A-4111 describes when DCS may accept
or decline a request to enforce a medical support obligation.
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(2) DCS does not enforce the CP's medical support obli-
gation unless the NCP files an application for nonassistance
support enforcement services under WAC 388-14A-2000
(2)(c). The NCP must specify whether he or she is requesting
that DCS enforce the CP's obligation to provide:

(a) The CP's proportionate share of uninsured medical
expenses;

(b) Health ((insuranee)) care coverage (including the
possibility of a monthly payment toward the premium paid
by the NCP for coverage of the children named in the order
when appropriate); or

(c) Both.

(3) A medical support obligation includes providing
health ((insuranee)) care coverage or contributing a monthly
payment toward the premium paid for coverage when appro-
priate, and paying a proportionate share of any uninsured
medical expenses for the children.

(a) DCS may enforce the CP's obligation to pay a propor-
tionate share of any uninsured medical expenses for the chil-
dren under WAC 388-14A-3312.

(b) DCS may decide whether it is appropriate to enforce
the CP's obligation to provide health ((insaranee)) care cover-
age or contribute a monthly payment toward the premium
paid for coverage under subsection (4) of this section.

(4) DCS does not enforce a custodial parent's obligation
to provide health ((insuranee)) care coverage or pay a
monthly payment toward the premium paid for coverage
when:

(a) The support order does not include a medical support
obligation which includes providing health ((insuranee)) care
coverage or paying monthly payment toward the premium
paid for coverage for the CP.

(b) The NCP is already providing health ((insuranee))
care coverage for the children covered by the order.

(c) The amount that the CP would have to pay for the
premium for health ((insuranee)) care coverage exceeds the
NCP's monthly support obligation for the children.

(d) The children are covered by health ((insuranee)) care
coverage provided by someone else.

(e) The children are receiving medicaid or another kind

WSR 18-21-149

(7) A "reasonable cost" for health insurance coverage is
defined as twenty-five percent of the basic support obligation
for the children covered by the order, unless the support order
provides a different limitation.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4120 DCS uses the National Medical
Support Notice to enforce an obligation to provide health
insurance coverage. (1) The division of child support (DCS)
uses a notice of enrollment called the National Medical Sup-
port Notice (NMSN) to enforce an obligated parent's obliga-
tion to provide health insurance coverage under chapter 26.18
RCW.

(2) DCS sends the NMSN to the obligated parent's
employer in one of the following ways:

(a) In the same manner as a summons in a civil action,

(b) By certified mail, return receipt requested,

(c) By regular mail, or

(d) By electronic means as provided in WAC 388-14A-
4040 (1)(d).

(3) DCS sends the NMSN without notice to the obligated
parent, who could be either the noncustodial parent (NCP) or
the custodial parent (CP) when:

(a) A court or administrative order requires the obligated
parent to provide ((insuranee)) coverage for a dependent
child;

(b) The obligated parent fails to provide health insurance
(either by not covering the child or by letting the coverage
lapse) or fails to provide proof of coverage;

(c) The requirements of RCW 26.23.050 are met; and

(d) DCS has reason to believe that coverage is available
through the obligated parent's employer or union.

(4) If sending the NMSN does not result in coverage for
the child, DCS may seek to enforce the obligated parent's
medical support obligation by other means, as provided in
RCW 26.18.170 and WAC 388-14A-4100.

AMENDATORY SECTION (Amending WSR 08-12-029,

of public health care coverage.

(f) The children are receiving TANF.

(g) The CP does not reside in Washington state.

(h) The CP is a tribal member living on or near the reser-
vation.

(1) The CP is receiving child support enforcement ser-
vices through a tribal IV-D program.

(5) DCS does not enforce a CP's obligation to pay a pro-
portionate share of medical expenses incurred by an NCP
when((:

€2))) the support order does not include an obligation for
the CP to pay a proportionate share of uninsured medical
expenses((;-of

b} Fhe NCP-is-aread dine healthi

i )

(6) If none of the conditions under subsection (4) exist,
DCS may enforce the CP's obligation to provide health insur-
ance coverage when the CP has health insurance available at
a reasonable cost through the CP's employer or union.

filed 5/29/08, effective 7/1/08)

WAC 388-14A-4160 Are there any limits on the
amount an obligated parent may be required to pay for
health insurance premiums? (1) The National Medical
Support Notice (NMSN) advises the employer of any limita-
tions on the amount an obligated parent may be required to
pay for health insurance premiums to cover the children.

(2) Often the support order which contains the health
insurance obligation determines the limitation on premium
amounts, or states that there is no limitation. See WAC 388-
14A-4100 for a discussion of premium limitation amounts.

(3) The premium limitation amount stated in the NMSN:

(a) Describes the premium amount required to cover the
children named in the notice; and

(b) ((Pees—net)) May include any amounts required to
cover the obligated parent, if DCS requires the employer or
plan administrator to enroll the obligated parent in a health
care coverage plan in order to obtain coverage for the obli-
gated parent's children.
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(4) Even if the medical insurance premium is within the
limits set by the order or by WAC 388-14A-4100, the fifty
percent limitation on withholding found in RCW 26.23.060
(3) still applies. See WAC 388-14A-4165 for a description of
what happens when the fifty percent limitation is exceeded.

(5) When calculating the fifty percent limitation for
withholding purposes:

(a) The premium attributable to coverage for the children
is always included in this calculation; but

(b) The premium attributable to coverage for the obli-
gated parent is included only when DCS requires the
employer or plan administrator to enroll the obligated parent
in a health insurance plan in order to obtain coverage for the
obligated parent's children. See also WAC 388-14A-4165(3).

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4175 Who is required to notify the
division of child support when ((insuranee)) health care
coverage for the children ends? (1) Once the division of
child support (DCS) has notified an employer that a parent is
obligated by a support order to provide health insurance cov-
erage for the children named in the order, the National Medi-
cal Support Notice (NMSN) or other notice of enrollment
remains in effect as specified in WAC 388-14A-4170.

(2) If coverage for the children is terminated, the
employer must notify DCS within thirty days of the date cov-
erage ends.

(3) A parent who is required by a child support order to
provide health ((insuranee)) care coverage for his or her chil-
dren must notify DCS and the other parent within thirty days
of the date coverage for the children ends. This requirement
applies whether the obligated parent is the custodial parent or
the noncustodial parent.

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-4180 When must the division of child

support communicate with the (BSHS—mediesid—pur-
chasing-administration)) health care authority? (1) The
division of child support (DCS) must inform the (BSHS
medieatd-purchasingadministration-MPA))) health care
authority (HCA) of the existence of a new or modified court
or administrative order for child support when the order
includes a requirement for medical support. ((MPA-is-the-part
of DSHS-whieh)) The health care authority provides services
for the state of Washington under Title XIX of the federal
Social Security Act.

(2) DCS must provide (MPA)) HCA with the following
information:

(a) Title IV-A case number, Title IV-E foster care case
number, medicaid number or the individual's Social Security
number;

(b) Name of the obligated parent;

(c) Social Security number of the obligated parent;

(d) Name and Social Security number of the
((ehild€ren))) children named in the order;

(e) Home address of the obligated parent;

(f) Name and address of the obligated parent's employer;
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(g) Information regarding the obligated parent's health
insurance policy; and

(h) Whether the ((ehilé(ren))) children named in the
order are covered by the policy.

(3) DCS must periodically communicate with ((MP4A))
HCA to determine if there have been any lapses (stops and
starts) in the obligated parent's health ((insaranee)) care cov-
erage for medicaid applicants.

(4) Before DCS may serve a notice of support owed
under WAC 388-14A-3312 (1)(b) to establish an obligated
parent's monthly payment toward the premium paid by the
state for coverage, (MPA)) HCA must provide information
regarding the premium paid for each child covered by the
notice.

(a) DCS distributes to ((MPA)) HCA any collections
based on the obligation established under WAC 388-14A-
3312 (1)(b) when the ((ehild+reeeives)) children receive state-
financed medical coverage through the department under
chapter 74.09 RCW for which there is an assignment.

(b) Such collections are retained by ((the-department))
HCA to reimburse the state, subject to the limitations in
WAC 388-14A-2035(4).

AMENDATORY SECTION (Amending WSR 11-12-006,
filed 5/19/11, effective 6/19/11)

WAC 388-14A-6300 Duty of the administrative law
judge in a hearing to determine the amount of a support
obligation. (1) A support order entered under this chapter
must conform to the requirements set forth in RCW 26.09.-
105, 26.18.170, and 26.23.050. The administrative law judge
(ALJ) must comply with the DSHS rules on child support and
include a Washington state child support schedule worksheet
when entering a support order.

(2) In hearings held under this chapter to contest a notice
and finding of financial responsibility or a notice and finding
of parental responsibility or other notice or petition, the ALJ
must determine:

(a) The noncustodial parent's obligation to provide sup-
port under RCW 74.20A.057,

(b) The names and dates of birth of the children covered
by the support order;

(¢) The net monthly income of the noncustodial parent
(NCP) and the other parent of the ((eh#ld)) children;

(d) The NCP's share of the basic support obligation and
any adjustments to that share, according to his or her circum-
stances;

(e) Each parent's proportionate share of costs such as
((health-eare)) uninsured medical expenses, day care and spe-
cial child rearing expenses;

(f) If requested by a party, the NCP's proportionate share
of costs such as ((health-eare)) uninsured medical expenses or
day care expenses in a sum certain amount per month;

(g) A statement that either or both parents are obligated
to provide medical support under RCW 26.09.105 and
26.18.170, as provided in subsection (3) of this section,
including but not limited to notice that if proof of health
((insuranee)) care coverage or proof that the coverage is
unavailable is not provided to DCS within twenty days, DCS
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may seek direct enforcement through the obligated parent's
employer or union without further notice to the parent;

(h) The NCP's accrued debt and order payments toward
the debt in a monthly amount to be determined by the divi-
sion of child support (DCS);

(1) The NCP's current and future monthly support obliga-
tion as a sum certain amount per month, and also as a "per
month per child" amount if appropriate under WAC 388-
14A-3200(4) and 388-14A-4800, and order payments in that
amount.

(3) In determining the medical support obligation of the
parents, the ALJ must:

(a) Require both parents to provide medical support for
the children covered by the order. Medical support includes
both:

(i) The obligation to provide health ((insuranee)) care
coverage for the children:

(A) If coverage that can be extended to cover the chil-
dren is or becomes available through the obligated parent's
employer or union((5)):

(B) If the obligated parent can enroll the children in pub-
lic health care coverage; or

(C) To make a monthly contribution toward the premium
paid for coverage by the other parent or the state when cover-
age is not available; and

(i) The obligation to pay his or her proportionate share
of uninsured medical expenses.

(b) Determine whether one (but not both) of the parents
should be excused from the obligation to provide coverage or
contribute to a premium.

(i) The ALJ must state the reasons for excusing a parent
from the coverage obligation.

(i1) The ALJ may not excuse that parent from the obliga-
tion to contribute his or her proportionate share of uninsured
medical expenses.

(4) Having made the determinations required in subsec-
tion (2) above, the ALJ must order the NCP to make pay-
ments to the Washington state support registry (WSSR).

(5) The ALJ must allow DCS to orally amend the notice
at the hearing to conform to the evidence. The ALJ may grant
a continuance, when necessary, to allow the NCP or the CP
additional time to present rebutting evidence or argument as
to the amendment.

(6) The ALJ may not require DCS to produce or obtain
information, documents, or witnesses to assist the NCP or CP
in proof of defenses to liability. However, this rule does not
apply to relevant, nonconfidential information or documents
that DCS has in its possession.

(7) In a hearing held on a notice of support owed served
on the NCP under WAC 388-14A-3310 or 388-14A-3311,
the ALJ must comply with WAC 388-14A-3323 and 388-
14A-3325 to determine, depending on what was requested in
the notice:

(a) Whether a condition precedent in the order to begin
or adjust the support obligation was met;

(b) The amount of monthly support as a fixed dollar
amount;

(c) Any accrued arrears;

(d) Any difference between the amount calculated in the
order resulting from a previous notice of support owed and
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the actual amount of the NCP's obligation for the period cov-
ered by the order; and

(e) The amount of the NCP's share of daycare or child
care expenses for the children, including:

(1) The amount that the NCP must pay each month as his
or her ongoing share of daycare or child care expenses for the
children; and

(ii)) The amount of NCP's accrued debt for daycare or
child care expenses.

(8) In a hearing held on a notice of support owed served
on either the NCP or the CP issued under WAC 388-14A-
3312, the ALJ must determine either or both of the following,
depending on what was requested in the notice:

(a) The amount owed by the obligated parent to the other
for unreimbursed medical expenses;

(b) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health ((insu-
anee)) care coverage premium paid by the other parent or the
state.

(9) Except as provided in WAC 388-14A-3324, the ALJ
does not specify how the amounts owed by the obligated par-
ent should be paid.

(10) In the event that DCS has served a notice of support
owed under WAC 388-14A-3312 on both the NCP and the
CP, the ALJ must issue a separate administrative order for
each notice issued, and may not set off the debts against each
other.

WSR 18-22-004
WITHDRAWL OF PROPOSED RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed October 25, 2018, 8:27 a.m.]

The office of financial management requests the with-
drawal of proposed rule making filed as WSR 18-20-079 on
September 28, 2018.

Should you have any questions regarding this matter,
please contact Kristie Wilson, 360-407-4139.

Roselyn Marcus
Assistant Director of
Legal and Legislative Affairs

WSR 18-22-032
PROPOSED RULES
HEALTH CARE AUTHORITY
(Employees and Retirees Benefits Division)
[Admin #2018-02—Filed October 29, 2018, 1:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-034.

Title of Rule and Other Identifying Information: WAC
182-13-010 Purpose, 182-13-020 Definitions, 182-13-030
Eligibility, and 182-13-040 Application for medicare supple-
mental coverage.

Proposed
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Hearing Location(s): On December 11, 2018, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza Building, Sue Crystal Conference Room 106A, 626 8th
Avenue, Olympia, WA 98504. Metered public parking is
available street side around building. A map is available at
https://www.hca.wa.gov/assets/program/Drivingparking-
checkin-instructions.pdf or directions can be obtained by
calling 360-725-1000.

Date of Intended Adoption: No sooner than December
12,2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 45504, Olympia, WA 98504-5504, email arc@hca.
wa.gov, fax 360-586-9727, by December 11, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-725-9727, telecom-
munication relay services 711, email amber.lougheed@hca.
wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Making technical
amendments to:

*  Change references from medicare supplement coverage
to medicare supplemental coverage.

* Revise several definitions in WAC 182-13-020.

+  Align eligibility in WAC 182-13-030 with RCW 41.05.-
197.

*  Clarify state residents can apply for medicare supple-
mental coverage thirty days before they are enrolled in
Parts A and B of medicare.

*  Allow residents to apply within sixty-three days instead
of sixty days for coverage after becoming a new resident.

* Include guaranteed issue periods by cross-referencing
RCW 48.66.045 and 48.66.055.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.197,
41.05.160.

Statute Being Implemented: RCW 41.05.197, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Stella Ng, 626 8th Avenue S.E., Olympia, WA, 360-725-
0852; Implementation: Barbara Scott, 626 8th Avenue S.E.,
Olympia, WA, 360-725-0830, and Enforcement: Scott Pala-
fox, 626 8th Avenue S.E., Olympia, WA, 360-725-1858.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not impose any cost on small businesses.

October 29, 2018
Wendy Barcus
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 95-07-011,
filed 3/3/95, effective 4/3/95)

WAC 182-13-010 Purpose. The purpose of this chapter
is to establish criteria for state residents for participation in

medicare ((sapplement)) supplemental coverage available
through the HCA.

AMENDATORY SECTION (Amending WSR 95-07-011,
filed 3/3/95, effective 4/3/95)

WAC 182-13-020 Definitions. Unless otherwise spe-
cifically provided, the definitions contained in this section
apply throughout this chapter.

(1) "HCA" means the Washington state health care
authority.

(2) "Health plan," or "plan" means any individual or
group: Policy, agreement, or other contract providing cover-
age for medical, surgical, hospital, or emergency care ser-
vices, whether issued, or issued for delivery, in Washington
or any other state. "Health Plan" or "plan" also includes any
group health plan that is maintained by any state and gov-
erned by the Public Health Services Act in 42 U.S.C. Chapter
6A, self-insured coverage governed by the federal Employee
Retirement Income Security Act of 1974, coverage through
the Washington state health insurance ((AeeessAet)) pool as
described in chapter 48.41 RCW, ((eeverage-threugh-the
Basie HealthPlan-as-deseribed-in-ehapter 7047 REW —and))
coverage through the medicaid program as described in Title
74 RCW__and coverage through the Washington state health
benefit exchange as described in chapter 43.71 RCW.
"Health plan" or "plan" does not mean or include: Hospital
confinement indemnity coverage as described in WAC 284-
50-345; disability income protection coverage as described in
WAC 284-50-355; accident only coverage as described in
WAC 284-50-360; specified disease and specified accident
coverage as described in WAC 284-50-365; limited benefit
health insurance coverage as described in WAC 284-50-370;
long-term care benefits as described in chapter 48.84 RCW;
or limited health care coverage ((sueh-as-dental-enly—viston
only;-erchiropractic-only)) (e.g., dental only).

(3) "Lapse in coverage" means a period of time greater
than ((ainrety)) sixty-three continuous days without coverage
by a health plan.

(4) "Resident" means a person who demonstrates that
((hefshe-lives)) they live in the state of Washington ((at-the
tmee{lappheaﬁeﬂ—fer—aﬂd—tss*ﬁﬁeeeﬁeevefage)) by provid-

ing evidence of residency.

AMENDATORY SECTION (Amending WSR 95-07-011,
filed 3/3/95, effective 4/3/95)

WAC 182-13-030 Eligibility. ((Residents-are)) A resi-
dent is eligible to apply for medicare ((sapplement)) supple-
mental coverage ((arranged-by)) available through the HCA
((wwhenthey-are)) provided the resident is:

(1) ((Eligible—for)) Enrolled in Parts A and B of medi-
care((5)); and

(2) ((Aetaallyenrelledinboth-Parts A-and B-of medieare
| hanthe-effectived ened |




Washington State Register, Issue 18-22

erage-)) Not eligible to purchase coverage as a retired or dis-
abled employee under RCW 41.05.195.

AMENDATORY SECTION (Amending WSR 95-07-011,
filed 3/3/95, effective 4/3/95)

WAC 182-13-040 Application for medicare ((supple-
ment)) supplemental coverage. Residents meeting eligibil-
ity requirements may apply for medicare ((sapplement)) sup-
plemental coverage ((arranged-by)) available through the
HCA:

(1) ((Puring-the-initial-open-enrellment peried-of Janu-
aryt+thretghJune 30,1995-e¢)) No carlier than thirty days
before they are enrolled in both Parts A and B of medicare;

(2) Within ((sixty)) sixty-three days after becoming a
resident((;-er

. .553 barthe h.*” ’”3 period-before-the-resident-beeomes
£ Within i l et :
5))) of Washington state;
(3) During any open enrollment period established by
federal or state law((;-er

6))):

(4) During any open enrollment period established by the
HCA subsequent to the initial open enrollment period pro-
vided that the applicant is replacing a health plan with no
lapse in coverage; or

(5) When replacing coverage as described in RCW
48.66.045 or when enrolling during a guaranteed issue period
as described in RCW 48.66.055.

WSR 18-22-035
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed October 29, 2018, 3:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
14-017.

Title of Rule and Other Identifying Information: Revis-
ing chapter 172-121 WAC, Student conduct code.

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at Eastern Washington University, Main Campus, 526
Sth Street, Room 201, Showalter Hall, Cheney, WA 99004.

Date of Intended Adoption: December 12, 2018.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, Main Campus, 526 5th Street, 314
Showalter Hall, Cheney, WA 99004, email jfuxa@ewu.edu,
fax 509-359-2874, by December 11, 2018.

Assistance for Persons with Disabilities: Contact Joseph
Fuxa, phone 509-359-7496, fax 509-359-2874, email jfuxa@
ewu.edu, by December 11, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The revisions to
chapter 172-121 WAC, Student conduct code, update univer-
sity definitions, processes and procedures for student conduct
hearings.
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Reasons Supporting Proposal: Modifications are being
made to the processes and standards due to changes in prac-
tice.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 314 Showalter Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. Mary Cullinan, 214 Showalter
Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.5.328 [34.05.328] (5)(a)(i),
this agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

October 29, 2018
Joseph Fuxa
Labor Relations Manager

AMENDATORY SECTION (Amending WSR 13-24-123,
filed 12/4/13, effective 1/4/14)

WAC 172-121-010 Introduction. Eastern Washington
University is an academic community dedicated to providing
instruction in higher education, advancing knowledge
through scholarship and research, and providing related ser-
vices to the community.

As a public institution of higher education, the university
has a special responsibility to create and maintain an aca-
demic environment that promotes freedom of inquiry and
expression while protecting the rights, opportunities and wel-
fare of students, faculty, staff and guests. To achieve this, the
university establishes rules, regulations, procedures, policies,
and standards of conduct.

Through the student conduct code as well as other uni-
versity policies and directives, the university sets forth spe-
cific behavioral and academic expectations for students and
student organizations. It is the responsibility of each student
to clearly understand and comply with those expectations.

(( . . i . . .
eoderests-with-the-university president:))

The board of trustees of Eastern Washington University,
acting under the authority granted by RCW 28B.35.120, has
established the following regulations for student conduct and
discipline. The responsibility for enforcement of the student
conduct code rests with the university president and is further

delegated to the vice president for student affairs or designee.

Proposed



WSR 18-22-035

These provisions are not intended to protect any person
or class of persons from injury or harm.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-020 Definitions. For purposes of the
student conduct code, chapter 172-121 WAC, the definitions
in this section apply.

"Appeal authority" refers to the conduct review official
presiding over an appeal under WAC 172-121-130.

"Appellant" refers to any respondent or complainant who
appeals the decisions or sanctions of a hearing authority
under WAC 172-121-130.

"Brief hearing" refers to a brief conduct review hearing
before a conduct review officer or the student disciplinary
council for allegations that, if substantiated by a preponder-
ance of evidence, would result in a sanction less than a sus-
pension or expulsion and that do not involve felony-level
sexual misconduct.

"Business days" refers to the days and hours the univer-
sity is open for business. Business days are Monday through
Friday, from 8:00 a.m. to 5:00 p.m., excluding holidays as set
forth in the university holiday schedule.

"Complainant" means ((any—persen—whe—files—a—com-

t)) the
person who was subjected to the alleged misconduct. The
complainant may or may not be the reporting party. If the per-
son who was subjected to the alleged misconduct does not
wish to pursue a student conduct case, the university may

choose to fill the role of the complainant throughout the stu-
dent conduct proceedings.

"Conduct review officer" or "CRO" refers to the person
designated to serve as the decision maker for a brief or full
hearing.

"Council" or "the council" refers to the student disci-
plinary council as described in WAC 172-121-070.

"Council hearing" refers to a ((ful)) brief conduct
review hearing before the student disciplinary council.

"Dean of students" refers to the dean of students or ((a))
designee ((efthe-dean-efstadents)).

"Director of SRR" refers to the director of student rights
and responsibilities((;-er-designatedrepresentative)) or desig-
nee.

"Filing" means to actually deliver documents. Docu-
ments required to be filed with a specific person under these
rules shall be deemed filed upon actual receipt during office
hours at EWU. Papers may be filed by delivering them to the
dean of student's office, sending them via United States mail,
properly addressed, postage prepaid, to ((300-Shewalter
Hall)) 301 Pence Union Building, or emailing them to
studentrights@ewu.edu.

"Full hearing" refers to a full conduct reviewing hearing
before a conduct review officer for allegations that, if sub-
stantiated by a preponderance of the evidence, could result in
a sanction of a suspension or expulsion, or that constitute fel-
ony-level sexual misconduct.

Proposed
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"Hearing authority" refers to the university official or
student disciplinary council who holds a conduct review
hearing.

"Notify" means to provide notice to a person. A person
may be notified in person, by telephone, by sending notice to
the person's university email account, by leaving a message
on his or her personal telephone, or by sending the notice in
the United States mail, properly addressed, postage prepaid,
to the person's last known address.

"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington
University.

"Party/parties" refers to the complainant and the respon-
dent.

"Policies" or "university policy" refers to the written reg-
ulations of the university, including the standards of conduct
for students, residence life handbook, university policies, and
graduate/undergraduate catalogs and handbooks.

"Recognized student organizations" refers to clubs, orga-
nizations, societies or similarly organized groups recognized
by the university or the associated students of Eastern Wash-
ington University (ASEWU).

"Reporting party" means the person who notifies student

rights and responsibilities of alleged misconduct by a student
or student organization. The reporting party may also be the

complainant, but need not be the complainant.
"Respondent” refers to any student or student organiza-

tion ((that-is)) accused of violating the student conduct code
under this chapter.

"Serve" means to post a document in the United States
mail, properly addressed, postage prepaid, to a person's last
known address, personal service, or electronic service to the
person's university email account. Service by mail is com-
plete upon deposit in the United States mail.

"Session council" refers to the student disciplinary coun-
cil members selected for a specific hearing or appeal.

"Sexual misconduct” encompasses sexual harassment,
domestic violence, ((relationship)) dating violence, stalking,
and acts of ((sexual-vieleree)) nonconsensual sexual activity
for the purposes of WAC 172-121-030 through 172-121-140.
These terms are further defined in WAC 172-121-200.

((" M M "

. Eit. SCORGHETREATING ™~ TOrers e Hrmeonane
revie ] hs'mngik EfEiE] i ; t". g“i] Y sfﬁ.su llff{ aHegs Eﬂ? of
or-expulsion;-or-thatrise-to-the level of felony-level sexual
miseonduet)

"Student" includes all of the following:

(a) Any applicant who becomes enrolled, for violations
of the code committed as part of the application process or
committed following the applicant's submission of the appli-
cation until the time of official enrollment;

(b) Any person currently enrolled at the university;

(¢) Nonmatriculated, international students attending
institutes or foreign study programs through the university;
and

(d) Any person who was previously enrolled at the uni-
versity for violations of the code committed while enrolled. A
person who engaged in conduct in violation of the student
conduct code while a student remains subject to action under
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this code even if the person has graduated, withdrawn, or is
not currently enrolled for any reason.

((“Summary-hearing"refers—to—abrief review hearing
before-the-conduetreviewofficer,))

"University" means Eastern Washington University.

"University official" includes any person employed or
contracted by the university, performing assigned administra-
tive or professional responsibilities.

"University premises" means buildings and/or property
(including adjacent streets and sidewalks) which are owned,
leased, rented or operated by the university, to include all sat-
ellite campuses affiliated with the university.

"University president" refers to the university president
or ((&)) designee ((efthe-university-president)).

"Vice president for student affairs" refers to the vice
president for student affairs or ((their-designated-representa-
tive)) designee.

AMENDATORY SECTION (Amending WSR 13-24-123,
filed 12/4/13, effective 1/4/14)

WAC 172-121-030 Rights of students. Any student or
student organization charged with any violation of the stu-
dent conduct code and the ((vietim)) complainant in the case
of an allegation of ((harassmenter)) sexual misconduct, have
the following rights:

(1) The right to a fair and impartial conduct review pro-
cess;

(2) The right to prior written notice to attend a prelimi-
nary conference or hearing;

(3) The right to remain silent during any conduct review
hearing;

(4) The right to know who filed the complaint against
them as described in WAC 172-121-110;

(5) The right to speak on their own behalf in all proceed-
ings;

(6) The right to hear all information and view all material
presented against him or her;

(7) The right to call witnesses as described in WAC
((HF24211420)) 172-121-121 or 172-121-122;

(8) The right to ask or submit questions to be asked of
witnesses for a full hearing, in a method determined by the
conduct review officer, as described in WAC (37242
120)) 172-121-122;

(9) The right to consult an advisor as described in WAC
((H72121-699)) 172-121-105(3);

(10) The right to appeal as provided in WAC 172-121-
130; and

(11) The right to be subjected to university disciplinary
action only one time for the same conduct.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-070 Conduct review officials. (1) The
director of SRR or designee shall:

(a) Serve as the primary point of contact for all matters
relating to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings
as described in WAC 172-121-080;
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(d) Ensure complaints are promptly investigated and
resolved as required by federal and state laws.

(e) Review off-campus incidents of alleged misconduct
and make determinations as to whether the conduct involved
adversely affects the university community and/or the pursuit
of its objectives and whether the conduct process should be
initiated.

(2) Conduct review officer (CRO): The university presi-
dent ((shalt)) delegates to the vice president of student affairs
the authority to designate one or more conduct review offi-
cers. The director of SRR may be designated as a conduct
review officer. The conduct review officer(s) shall preside
over brief hearings, council hearings, and full conduct

((reviewpreeceedings)) hearings under this chapter((-Fersex-
tilﬂ.nii’iﬂf Hetes SE’S h.m he possible sanction-may oo sus

ﬁiﬁﬁj E]ﬁ E;;ﬁ ; lﬂlsﬂ OF Y Ell ; Ifsl.si.ij te Ell sexual ﬁgis Elsf.i

WACH721421-123)) and shall serve as the decision maker in
such cases unless a brief hearing is held before the student
disciplinary council.

As the presiding officer, in full hearings the conduct
review officer has authority to:

(a) Determine the order of presentation of evidence;

(b) Administer oaths and affirmations;

(c) Issue subpoenas pursuant to RCW 34.05.446;

(d) Rule on procedural matters, objections, and motions;

(e) Rule on motions for summary judgment;

(f) Rule on offers of proof and receive relevant evidence;

(g) Pursuant to RCW 34.05.449(5), close parts of a hear-
ing to public observation or order the exclusion of witnesses
upon a showing of good cause;

(h) Question witnesses in an impartial manner to develop
any facts deemed necessary to fairly and adequately decide
the matter;

(i) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and receive
such evidence subject to ((fal)) each party's opportunity for
cross-examination and rebuttal ((by-aH-parties));

(j) Take official notice of facts pursuant to RCW 34.05.-
452(5);

(k) Regulate the course of the hearing and take any
appropriate action necessary to maintain order during the
hearing;

(1) Permit or require oral argument or briefs and deter-
mine the time limits for submission thereof;

(m) Issue an order of default;

(n) Hold prehearing conferences; and

(o) Take any other action necessary and authorized by
any applicable statute or rule.

(3) Student disciplinary council: ((Fhe—stadent—disei-

hat d ol Leni ] I bed-in WAC
+72-1421-120-)) All brief hearings are scheduled with a con-
duct review officer unless one of the parties requests a brief
hearing before the student disciplinary council. The council
also serves as an appeal authority under WAC 172-121-130.
(a) Council pool: For each academic year, a pool of
council members shall be established. All members of the

council pool are appointed by the ((aniversity-president))

Proposed
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vice president for student affairs. Appointment of council
pool members is as follows:

(1) Faculty and staff members are appointed for three-
year terms. Student members are appointed for one-year
terms;

(i) Council chair: The director of SRR, or designee,
shall serve as chair of council proceedings but will not have
the right to vote, except in the case of a tie;

(iii) Vacancies: Council pool vacancies shall be filled as
needed through ((presidential)) appointment by the vice pres-
ident for student affairs.

(b) Session council: When a student disciplinary council
is needed for a brief hearing or an appeal, the director of SRR
shall select available members from the council pool to serve
as the session council. Each session council must include a
quorum. A quorum is three voting members, which must
include at least one student ((and)), one faculty/staff member,
and one other member who could be a student or faculty/staff
member.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-075 Conflicts of interest. (1) Individu-
als who play a role in receiving, investigating, ((and-other-

wise-proecessing-complaints)) advising, presiding over, and

making decisions pertaining to individual student conduct
cases shall not have any conflict of interest in the process. A

conflict of interest exists if the investigator, advisor, presid-

ing officer or decision maker is the respondent, complainant,
or a witness; if the respondent, complainant, or witness is a

family member or friend: if the individual has a personal
interest or bias; or if the individual has previously served in

an advisory capacity for any of the parties or witnesses. In the
event such a conflict arises in the process, the person shall
disclose such interest to the parties. Parties to the complaint
who believe a university official involved in the process has
a conflict of interest may report such concerns to the director
of SRR or the dean of students. The director or dean shall
determine whether a conflict of interest exists and take appro-
priate action.

(2) ((Anyone-wheserves-as-aninvestigatororadveeate;

. . ity direction. .
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3))) Challenges to council membership. Members of the
student disciplinary council and the conduct review officer

((sh—&H—ﬁet—p&me}pafe—m—&nlyhe&seﬂﬂ—w{ﬂeh—trhey—&fe—%he
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conflict of interest limitations set forth in subsection (1) of
this section.

(a) If a member has such a conflict, the person shall
recuse him/herself from further involvement in the case. In
the event such a conflict arises after the council has been
selected or during a proceeding, the member shall disclose
the conflict to the parties.
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(b) A member's or the conduct review officer's eligibility
to participate in a case may be challenged by parties to the
case or by other council members at any time by submitting a
motion to disqualify to the conduct review officer. When
such a challenge is made, the session council, excluding the
person alleged to have a conflict of interest, shall make a
decision on the challenge.

(c) If amember is disqualified or disqualifies him/herself
from a case, the director of SRR will appoint a replacement.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-080 Administration and records. (1)
Student conduct code.

(a) Interpretation: Any questions regarding the interpre-
tation or application of this student conduct code are referred
to the vice president for student affairs for final determina-
tion.

(b) Review: This student conduct code shall be reviewed
at least every three years under the direction of the vice pres-
ident for student affairs.

(2) Records of conduct review proceedings.

(a) Records of conduct review proceedings under this
chapter shall be prepared by the conduct review official(s)
involved and maintained by the director of SRR. As much as
possible, records should include:

(i) A summary of the proceedings during a ((prelmi-
nary)) prehearing conference;

(i1) An audio recording of conduct review hearings;

(iii) All letters, statements, memoranda, decisions,
orders, notices, and other documents related to conduct
review proceedings;

(iv) Any images, articles, recordings, or other materials
presented as evidence in a conduct review proceeding;

(v) A statement of matters officially noticed or consid-
ered by the council or conduct review officer;

(vi) Evidence submitted, whether or not accepted, any
objections and rulings, any cross-examination questions sub-
mitted to the council and rulings on such questions;

(vii) Proposed findings, requested orders, and excep-
tions;

(viii) Recording of the hearing and subsequent transcript,
if any;

(ix) Any staff memorandum to the extent required by
RCW 34.05.476; and

(x) Matters placed on the record after any ex parte com-
munication. "Ex parte" means when a member of the student
discipline council or conduct review officer communicates
with a party about a nonprocedural matter regarding the hear-
ing when the other party is not present.

(b) The director of SRR shall keep records of conduct
review proceedings for seven years.

(c) Records of conduct review proceedings are the prop-
erty of the university and are confidential to the extent pro-
vided in applicable law.

(d) Prior to the final disposition of a case, the respondent
may review the records relative to their case. The respondent
shall request to review the case records by contacting the con-
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duct review officer. The conduct review officer shall make
every reasonable effort to support the respondent's request.

(3) Student disciplinary records.

(a) Student disciplinary records are confidential and
shall be treated consistently with the requirements of the
Family Educational Rights and Privacy Act (FERPA) and
applicable law. Disciplinary records shall be maintained in
accordance with the university's records retention schedule.

(b) Release of student disciplinary records. The univer-
sity shall not communicate a student's disciplinary record to
any person or agency outside the university without the prior
written consent of the student, except as required or permitted
by law. Exceptions include, but are not limited to:

(1) The student's parents or legal guardians may review
these records as permitted by FERPA (20 U.S.C. Sec. 1232g;
34 C.F.R. Part 99).

(i1) Release to another educational institution, upon
request, where the student seeks or intends to enroll, as
allowed by FERPA (20 U.S.C. Sec. 1232g; 34 C.F.R. Part
99).

(iii) In response to a judicial order or a lawfully issued
subpoena.

(iv) The university shall release information related to
disciplinary records to complainants((;-vietims;)) or other
persons as required by Title IX of the Education Amend-
ments of 1972, the Jeanne Clery Disclosure of Campus Secu-
rity Policy and Campus Crime Statistics Act, and other state
and federal laws.

(v) Disciplinary records will be made available to hear-
ing councils and university personnel as needed for legiti-
mate educational purposes.

(vi) A student may authorize release of their own disci-
plinary record to a third party in compliance with FERPA (20
U.S.C. Sec. 1232g; 34 C.F.R. Part 99) by providing a written
consent to student rights and responsibilities.

(vii) Any student may review his/her own disciplinary
records by contacting student rights and responsibilities.

(viii) A student may obtain a copy of their disciplinary
record by making a written request to student rights and
responsibilities. Student rights and responsibilities may
charge the student a reasonable amount to cover copying
expenses.

(ix) The university may disclose to a student's parents a
violation of any federal, state, or local law, or of any univer-
sity policy or rules regarding use or possession of alcohol or
a controlled substance so long as the student is under the age
of twenty-one at the time of the disclosure to the parent.

(¢c) When disciplinary records are released, personally
identifiable information may be redacted to protect the pri-
vacy of others as permitted by law.

(4) Holds:

(a) Types of holds. Holds placed on a student's academic
records may prevent admission, registration, graduation, or
other academic activities. Holds may also restrict access to
transcripts, grades, or other academic records.

(b) Discretionary holds: The conduct review officer may
place a hold on a student's academic records in either of the
following situations:

(i) Pending the student's satisfactory completion of any
sanctions imposed by a conduct review hearing; or

WSR 18-22-035

(i) If the student fails to respond to any properly deliv-
ered notice from the conduct review officer.

(¢) Required holds: The conduct review officer shall
place a hold on a student's academic record if the student is
the respondent to a violation of the conduct code and has
withdrawn from the university, or if the student withdraws
from the university after a complaint is filed against the stu-
dent. A hold is also required if a student is subject to a pend-
ing student conduct complaint at the time of graduation. This
hold shall remain in place until the allegation or complaint is
resolved.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-100 Complaints. (1) Filing of com-
plaints.

(a) Any person may file a complaint against a student or
student organization for violation of the student conduct
code.

(b) A person wishing to file a complaint under the stu-
dent conduct code must submit the complaint, in writing, to
one of the following:

(1) Student rights and responsibilities; or

(i1) The office of the dean of students.

(c) Filing a complaint under the student conduct code
does not prohibit or limit a person's right to file complaints or
charges with other civil and/or criminal authorities for viola-
tions of local, county, state, or federal law.

(d) All student conduct code complaints will be for-
warded to the director of SRR for further review and action.

(e) In cases where the university is acting as the com-
plainant, an EWU employee shall initiate the complaint.

(2) Complaint review. Upon receipt of a complaint, the
director of SRR shall review the complaint to determine
whether it includes allegations of sexual misconduct and/or
criminal conduct that will require special processing under
subsection (3) of this section and whether appropriate law
enforcement or other authorities should be notified. The
director of SRR shall also review the complaint to determine
whether the allegations may lead to a possible sanction of

suspension, expulsion, or if the ((eharges)) allegations rise to
the level of a felony under Washington criminal law((:-aH

such-eases are reforred to-a-eouncil-hearing under WACH72

121423)). All allegations that may lead to a possible suspen-
sion, expulsion, or that rise to the level of felony sexual mis-
conduct under Washington criminal law shall be referred for
a university investigation and full hearing under WAC 172-
121-122.

(3) Sexual misconduct ((hearinrgs)) proceedings. Except
where specifically stated, this section applies to all allega-

tions the university receives of sexual misconduct((-Fhis-see-
tienshall-apply)) regardless of the possible level of sanction
or where the alleged acts occurred.

(a) Report to Title IX coordinator. The director of SRR
shall report all complaints which may constitute any form of
sexual misconduct to the university Title IX coordinator
within twenty-four hours.

Proposed
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(b) Prompt resolution. The university shall investigate
any complaint alleging sexual misconduct when it is legally
required to do so to determine if the university will pursue the
incident under this student conduct code and/or refer the inci-
dent to other departments or agencies for further criminal,
civil, or disciplinary action. All allegations of sexual miscon-
duct shall be promptly investigated and resolved. ((Ferstu-
] i ] .8 he heari

B

plaint:)) In the absence of extenuating circumstances, the uni-
versity will seek to have the allegations resolved within sixty
days from the date it is notified of the allegation.

(c) Confidentiality. To facilitate the investigative pro-
cess and protect the privacy of those involved, all information
will be maintained in a confidential manner to the fullest
extent permissible by law. During an investigation, complaint
information will be disseminated on a need-to-know basis. If
the complainant ((er-vietim)) wishes to remain anonymous,
the university will take all reasonable steps to investigate the
allegation without disclosing the name of the complainant to
the extent allowed by state and federal law. If the com-
plainant ((er—vietim)) wishes to remain anonymous, the uni-
versity shall inform them that its ability to investigate and
respond to the allegation will be limited. The university can-
not ensure confidentiality, as its legal obligations under fed-
eral or state law may require investigation of the allegation
and possible disclosure of the complainant's name. Reports of
crimes to the campus community shall not include the names
of the complainants ((ervietims)). Files subject to public dis-
closure will be released to the extent required by law.

(d) Right to file a criminal report. Once the university is
notified of an allegation of sexual misconduct, it will notify
the potential ((wietim)) complainant of their right to file a
criminal complaint with campus or local law enforcement. If
the ((wtetim)) complainant in such circumstances wishes to
report the conduct to local law enforcement, the university
will assist them in doing so. The university will also notify
the ((vietim)) complainant that he or she is not required to file
a report with local law enforcement. The university will
report allegations of sexual misconduct to law enforcement
or other authorities consistent with federal, state, and local
law.

(4) Interim measures. During the complaint review, the
director of SRR, Title IX coordinator, or designee will evalu-
ate the circumstances and recommend to the dean of students

if any ((intertmrestriction—actionagainst the respondentis
warranted-orifany)) interim measures to assist or protect the
((complainant-and/or-vietim)) parties during the conduct code
process are needed. ((In-eases-of-alleged-sexual-miseconduet;
the-director of SRR-shallinrcenjunetion-with-the- dean-of stu-

. . ) als. . .
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Interim measures may include, but are not limited to. safety

planning with the EWU police department, no contact direc-
tives, academic or workplace modifications, providing coun-

seling for the ((eemplainant/ietimand/orharasser,andfer
taking-diseiplinary-action-against the respendent:

Proposed

Washington State Register, Issue 18-22

SHnfermcomplainant—Aspart of the-complaintreview
process-the-directorof SRR—-will fellew—up-with-the)) com-

plainant and/or respondent, campus housing modifications,
and/or an interim restriction for the respondent. The purpose
of an interim measure is to provide an equitable process for
both students that minimizes the possibility of a hostile envi-
ronment on campus. The procedures and basis for imposing
an interim restriction on the respondent is set forth in WAC

(5) SRR will follow up with the parties as described
below.

(a) For cases other than sexual misconduct, the director

of SRR will contact the ((eemplainant)) parties and provide
them with the following information:

(1) The ((eomplainant's)) parties' rights under the student
conduct code;

(i) A summary of the allegations ((whieh)) the com-
plainant has against the respondent;

(iii) The potential conduct code violations related to the
allegations; and

(iv) How to report any subsequent problems or retalia-
tion, including intimidation, threats, coercion, or discrimina-
tion.

(b) In all cases alleging sexual misconduct, the director
of SRR will, in addition to the information specified under (a)
of this subsection, provide ((the-eomplainant)) both parties
with written information that will include, at a minimum:

(1) The student's rights and options, including options to
avoid contact with the ((respendent)) other party; a list of
available university and community resources for counseling,
health, mental health, victim advocacy, legal assistance, visa
and immigration assistance, student financial aid, and other
academic and housing services at the university and in the
community; and options for, available assistance in, and how
to request changes to academic, living, transportation, and
working situations or protective measures.

(1) The importance of preserving evidence of the alleged
incident and procedures to follow to preserve evidence of the
alleged incident;

(ii1) Who will receive a report of the allegation;

(iv) Their right to file or not file a criminal complaint as
detailed above and the ability to be assisted by campus
authorities in notifying law enforcement authorities if the
complainant wishes to do so;

(v) A list of resources for obtaining protective, no con-
tact, restraining, or similar orders, if applicable;

(vi) The procedures the university will follow when
determining if discipline is appropriate;

(vii) Steps the university will take to ensure confidential-
ity of complainants and other necessary parties and the limits
this may place on the university's ability to investigate and
respond, as set forth above; and

(viii) Information regarding the university's policy
against retaliation, steps the university will take to prevent
and respond to any retaliation, and how the student should
report retaliation or new incidents.

(6) Following the complaint review, the director of SRR
will either dismiss the matter or arrange a preliminary confer-
ence.
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(a) Dismiss the matter. If the director of SRR determines
the allegations, even if true, would not rise to the level of a
conduct violation, he/she may dismiss the matter. In such
cases, the director of SRR will prepare a written record of the
dismissal. The director of SRR will also notify the com-
plainant of their decision, if such notification is permissible
under FERPA. The dismissal letter, along with the original
complaint and any other related documents, will be main-
tained as described in WAC 172-121-080. In cases of sexual
misconduct, the ((eemplainant/vietim)) complainant may
request a review of the dismissal by the dean of students by
filing a request for review with the director of SRR within ten
days of receiving notice of the dismissal.

(b) Preliminary conference. If the director of SRR does
not dismiss the matter he/she will arrange a preliminary con-
ference as described in WAC 172-121-110.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-105 Conduct review proceedings. (1)
General provisions:

(a) Conduct review proceedings in which the potential
sanction is less than suspension, expulsion, or do not involve
allegatlons of felony level sexual mlsconduct are ((summaf—y
he od-briefadu ings))
brlef hearmg in accordance w1th WAC ((4—7—2—4—98-94—9))
172-108-050(3), and shall be conducted in an informal man-
ner. Conduct review proceedings in which the potential sanc-
tion is suspension, expulsion, or that involve allegations of

felony level sexual misconduct ((are-eeuneil-hearings-orsex-

u&l—nﬁseeﬂduet—heaﬂﬂgs—uﬂder—thts—eede—aﬁd)) are considered
full ((adjudieative-preceedings)) hearings under the Adminis-
trative Procedure Act.

(b) Nonjudicial proceedings: Formal rules of process,
procedure, and/or technical rules, such as are applied in crim-
inal or civil courts, do not apply in student conduct code pro-
ceedings.

(2) Notification for student organizations: When a
charge is directed towards a student organization, the conduct
review officer will communicate all matters relative to con-
duct review proceedings with the president of the organiza-
tion or their designee.

(3) Advisors: The complainant((;—vietim;)) and the
respondent may be assisted by one advisor of their choice,
subject to the following provisions:

(a) Any fees or expenses associated with the services of
an advisor are the responsibility of the complainant((;-vte-
tif;)) or the respondent that employed the advisor;

(b) The advisor may be an attorney or any other person
of the student's choosing;

(¢) The advisor must provide the conduct review officer
with a FERPA release signed by the student they are assist-
ing;

(d) If a complainant((;-vietimn;)) or the respondent is rep-
resented by an attorney, the attorney shall provide the con-
duct review officer and other parties with the attorney's name,
address, telephone number, and email address. The attorney
must file a notice of appearance when hired to represent a
person and a notice of withdrawal upon withdrawal of repre-
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sentation. A notice of appearance must be filed at least two
business days prior to any conduct review proceeding.

(4) Review of evidence:

(a) In ((sammary)) brief hearings, the respondent, and, in
cases of sexual misconduct, the ((eemplainant/vietim)) com-
plainant may request to view material related to their case
prior to a scheduled hearing by contacting the conduct review
officer. To facilitate this process, the party should contact the
conduct review officer as early as possible prior to the sched-
uled hearing. The conduct review officer shall make a reason-
able effort to support the request to the extent allowable by
state and federal law.

(b) In council hearings, the parties may request to view
material related to the case prior to the scheduled hearing by
contacting the conduct review officer. To facilitate this pro-
cess, the party should contact the conduct review officer as
early as possible prior to the scheduled hearing. The conduct
review officer shall make a reasonable effort to support the
request to the extent allowable by state and federal law.

(5) Continuances: Continuances, extensions of time, and
adjournments may be ordered by the conduct review officer.
A party may file a timely request for a continuance if the
party shows good cause for the continuance. A request for a
continuance may be oral or written. Before granting a motion
for a continuance, the conduct review officer shall allow any
other party to object to the request. The conduct review offi-
cer will make a decision on the request and will communicate
his/her decision in writing to the parties along with the rea-
sons for granting or denying the request.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-110 ((Preliminary-eonferenees))
Notice of allegations and initial scheduling. (1) Scheduling.
If, after reviewing a complaint, the director of SRR decides to
initiate conduct review proceedings, the director shall, within
ten business days of receiving the initial complaint, appoint a
conduct review officer (CRO) to the case and notify the
respondent. In cases alleging sexual misconduct, the CRO
assigned must have completed training on issues relating to
sexual misconduct, the Violence Against Women Reauthori-
zation Act, and Title IX requirements. Notification of the

((charges)) allegations to the respondent must:

(a) Be made in writing;

(b) Include a written list of ((eharges)) the allegations
against the respondent; and

(¢) Include the name of the conduct review officer
assigned to the case and the deadline for the respondent to
contact the CRO in order to schedule a preliminary confer-
ence. Whenever possible, the deadline for the respondent to
contact the CRO will be within five business days of the date
the director of SRR sent notification to the respondent.

(2) Failure to respond: If the respondent fails to respond
to the notice of ((eharges)) allegations, the director of SRR
shall schedule the preliminary conference and notify the
respondent. The notification shall be in writing and shall
include a date, time, and location of the preliminary confer-
ence.

Proposed
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(3) Follow up with ((eomplainant/vietim)) complainant.
In all cases alleging sexual misconduct or if there will be a

((eeunetl)) full hearing, the ((ERO)) SRR office shall notify
the complainant(s) of the date, time, and location of the pre-
liminary conference and of their right to attend the confer-
ence. The ((ERO)) SRR office shall also follow up with the
complainant(s)/respondent(s) to inform them of the process
of reporting any retaliation or new incidents. If the ((eem-

plainant/vietim)) complainant has experienced any type of
retaliatory behavior, the university shall take immediate steps

to protect the ((complainant/vietim)) complainant from fur-
ther harassment or retaliation.

(4) ((Appearance:

. . o o
. here-the ISESSIHE.SEMEH“* IS-a Suspenston Ei?fumm .E))f
The procedures for the preliminary conference for brief hear-
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ings is contained in WAC 172-121-121. The procedures for

the preliminary and prehearing conference for full hearings is
contained in WAC 172-121-122.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-120 Hearing procedures. The provi-
sions of this section apply to both ((summary)) brief hearings
and to ((eeuretl)) full hearings.

(1) General provisions.

(a) Hearing authority: The hearing authority, through the
conduct review officers, exercises control over hearing pro-
ceedings. All procedural questions are subject to the final
decision of the conduct review officer.

(b) Closed hearings: All conduct review hearings will be
closed. Admission of any person to a conduct review hearing
shall be at the discretion of the hearing authority.

(¢) Consolidation of hearings: In the event that one or
more students are charged with the same misconduct arising
from the same occurrence, the hearing authority may conduct
separate hearings for each student or consolidate the hearings
as practical, as long as consolidation does not impinge on the
rights of any student.

(2) Appearance.

(a) Failure to appear: In cases where proper notice has
been given but the respondent fails to attend a conduct review
hearing, the hearing authority shall decide the case based on
the information available, without the respondent's input.

(b) ((Complainant's)) Appearance: The ((cemplainant))
parties will be provided options for reasonable alternative
arrangements if they do not wish to be present in the same
room as the ((respendent)) other student during the hearing.
The ((eomplainant)) parties may appear at the conduct review
hearing in person, through telephone conference, or through
any other practical means of communication, subject to the
limits set forth below in (e) of this subsection. If a party does
not appear at the hearing, the hearing authority will decide
the case based on the information available.

(c) Advisors: The complainant and the respondent may
be assisted by one advisor during conduct review hearings as
described in WAC 172-121-105.

(d) Disruption of proceedings: Any person, including the
respondent, who disrupts a hearing, may be excluded from
the proceedings.

(e) Telephonic appearance. In the interest of fairness and
expedience, the conduct review officer may permit any per-
son to appear by telephone, audio tape, written statement, or
other means, as appropriate, if the rights of the parties will
not be substantially prejudiced by a telephonic appearance as
determined by the conduct review officer.

(3) Standard of proof. The hearing authority shall deter-
mine whether the respondent violated the student conduct
code, as charged, based on a preponderance of the evidence.
A preponderance means, based on the evidence admitted,
whether it is more probable than not that the respondent vio-
lated the student conduct code.

(4) Sanctions. In determining what sanctions shall be
imposed, the hearing authority may consider the evidence
presented at the hearing as well as any information contained
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in the student's disciplinary and academic records. If a stu-
dent fails to appear for a hearing, then the hearings authority
shall review the evidence provided and may consider infor-
mation available from the student's disciplinary and aca-
demic records in determining what sanction should be
imposed.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-121 ((Swmma¥ry)) Brief hearings.
((Semmary)) Brief hearing procedures.

(1) The conduct review officer (CRO) may hold a ((stm-
mary)) brief hearing with the respondent if the proposed
sanction is less than a suspension and the allegations do not
involve felony level sexual misconduct. A respondent shall
be informed of the option to have a brief hearing before a
CRO or before the student discipline council. Unless the
respondent affirmatively requests a council hearing, brief
hearings shall be conducted with a conduct review officer.

(2) Preliminary conference. The SRR office will sched-
ule a preliminary conference with the respondent. Only the
respondent and the respondent's advisor may appear at the

preliminary conference, unless the case involves alleged sex-
ual misconduct. In cases alleging sexual misconduct, the

respondent and the complainant, along with their advisors, if
they choose to have an advisor, may appear at the same or

separate preliminary conferences. The purpose of the prelim-
inary conference is to advise the parties regarding the student

conduct process. During the preliminary conference, the con-
duct review officer will:

(a) Review the written list of allegations with the respon-
dent;

(b) Inform the respondent who is bringing the complaint
against them;

(c) Provide the respondent with a copy of the student
conduct code and any other relevant university policies;

(d) Explain the respondent's rights under the student
code;

(e) Explain the conduct review procedures:

(f) Explain the respondent's and complainant's rights and
responsibilities in the conduct review process; and

(2) Explain possible penalties under the student conduct
code.

At the end of the preliminary conference, the conduct
review officer will either conduct or schedule a brief hearing
with the respondent as set forth in this subsection. If proper
notice was given of the preliminary conference and the
respondent fails to attend the conference, the CRO may either
proceed with the brief hearing and decide the case based on
the information available, or place a hold on the respondent's
academic records as described in WAC 172-121-080 until the
respondent cooperates with the student conduct process.

((&))) (3) Scheduling. A ((summary)) brief hearing may
take place immediately following the preliminary conference
or it may be scheduled for a later date or time, except that, in
cases of sexual misconduct, a ((summary)) brief hearing can-
not take place without first notifying the complainant/respon-
dent of the hearing. If the ((sammary)) brief hearing will be
held at a later date or time, the ((cenduetreview—officer))
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CRO shall schedule the hearing and notify the respondent
and, in the case of sexual misconduct, the complainant of the
date, time, and place of the hearing. The ((eonduetreview
offieer)) CRO may coordinate with the parties to facilitate
scheduling, but is not required to do so.

(())) (4) If the respondent fails to appear at the ((stm-
mary)) brief hearing, the ((eenduetreview-offieer)) CRO may
conduct the ((semmary)) hearing without the respondent
present ((errefer-the-easeto-the student-diseiphnary-ceunet

for-a-couneil-hearingunder WACH72-121-10)). The ((een-
duetreview—offieer)) CRO may also place a hold on the

respondent's academic records under WAC 172-121-080
until the respondent cooperates with the student conduct pro-
cess.

((4)) (5) Deliberation. After the hearing, the ((eonduet
review-offteer)) CRO and/or council shall decide whether the
respondent violated the student conduct code based on a pre-
ponderance of the evidence. For council hearings, the council
shall meet in closed session and, within seven days, deter-
mine by majority vote whether the respondent violated the
student conduct code.

(a) If the ((conduetreview-effieer)) CRO and/or council
determines that there is not sufficient information to establish
a violation by a preponderance of evidence, the ((eonduet
review-offieer)) CRO and/or council shall dismiss the com-
plaint.

(b) If the ((eonduetreview-officer)) CRO and/or council
determines that the respondent violated the student conduct
code, the ((eenduetreview-offieer)) CRO and/or council shall
impose any number of sanctions as described in WAC 172-
121-210, except suspension or expulsion.

((65))) (6) Notification. The ((conduetreview—officer))
CRO, and/or the presiding officer in cases of a council hear-
_& shall serve the respondent w1th a ((bﬂe{lWPttteﬂ—stafee-

ﬂeﬂee—ef—the)) d601s1on 1nc1ud1ng its ﬁndlngs, concluswns,

and rationale. The decision shall address credibility issues if
credibility or witness demeanor was a substantial factor in the

council's/CRO's decision. The findings shall be based exclu-
sively on the evidence provided at the hearing. The decision

must also identify the respondent's right to appeal.

In ((&)) cases of sexual misconduct, the ((vietim)) com-
plainant shall be provided with written notice of:

(a) The university's determination as to whether such
sexual misconduct occurred;

(b) The ((wietim's)) complainant's right to appeal;

(c) Any change to the results that occurs prior to the time
that such results become final; and when such results become
final (20 U.S.C. 1092(f)).

Information regarding the discipline of the respondent
will not be released unless:

(i) The information contained in the record directly
relates to the complainant, such as an order requiring the
respondent to not contact the complainant; or

(i1) The misconduct involves a crime of violence or a

sexual assault, including rape, ((relattonship)) dating vio-
lence, domestic violence or stalking as defined in 42 U.S.C.

Sec. 13925(a).

Proposed
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AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-122 ((€euneil)) Full hearing proce-
dures. (1) Scheduling and notification. ((Ceuneit)) Full hear-
ings are used for allegations ((etherthan-sexual-misconduet))
which, if substantiated by a preponderance of the evidence,

could result in a sanction of suspension or expulsion((-+fthe
] . cfcorhas decided o t] |

SRR)) or that involve felony-level sexual misconduct. Fol-
lowing provision of the notice of allegations to the respon-
dent, as set forth in WAC 172-121-110, the SRR office shall
arrange for a preliminary conference.

(2) Preliminary conference. The SRR office or designee
will arrange for a preliminary conference with each of the
parties separately to advise them about the student conduct
process. During the preliminary conference, the SRR office

or designee will:
(a) Review the written list of allegations with the respon-

dent:

(b) Inform the respondent who is bringing the complaint
against them;
(c) Provide the respondent with a copy of the student

conduct code and any other relevant university policies;
(d) Explain the respondent's rights under the student
code;

(e) Explain the conduct review procedures;

(f) Explain the respondent's and complainant's rights and
responsibilities in the conduct review process; and

(g) Explain possible penalties under the student conduct
code.

(3) Prehearing conference. Following the preliminary
conference, the case will be referred to the CRO and the CRO
will arrange for a prehearing conference with the parties. The
purpose of the prehearing conference is for the CRO to
explain what will occur for during the full hearing process, to
schedule a date for the full hearing, and to address any pre-
liminary matters or motions. Following the prehearing con-
ference, the CRO shall schedule the hearing and notify the
respondent with the date, time, and location of the hearing.
The director of SRR shall also ((infermthe-counetl-and))
notify the ((eemplainant/vietim)) complainant of the date,
time, and location of the hearing in writing as well as any
other details required by RCW 34.05.434. The notice will
include information about how to request accommodations or
interpreters for any parties or witnesses. The notice of hear-
ing must be served on the respondent and complainant at least
seven business days prior to the hearing. The ((eenduet
review—offieer)) CRO may coordinate with the parties to
facilitate scheduling, but is not required to do so.

(&) (4) Evidence.

(a) Evidence: Pertinent records, exhibits and written
statements may be accepted as information for consideration
by the conduct review officer in accordance with RCW
34.05.452. Any investigation conducted by the university
will be admitted into evidence. Evidence, including hearsay
evidence, is admissible if in the judgment of the conduct
review officer it is the kind of evidence on which reasonably
prudent persons are accustomed to rely in the conduct of their
affairs. The conduct review officer shall exclude evidence
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that is excludable on constitutional or statutory grounds or on
the basis of evidentiary privilege recognized by Washington
courts. The conduct review officer may exclude incompetent,
irrelevant, immaterial or unduly repetitious material. If not
inconsistent with this section, the conduct review officer shall
refer to the Washington rules of evidence as guidelines for
evidentiary rulings.

(b) The respondent ((has)) and complainant have the
right to view all material presented during the course of the
hearing, except a respondent's previous disciplinary history
which shall be used solely for the purpose of determining the
appropriate sanction.

(c) All testimony of parties and witnesses shall be made
under oath or affirmation. Any interpreter shall be proscribed
the oath set forth in WAC 10-08-160.

(d) Documentary evidence may be received in the form
of copies or excerpts, or by incorporation by reference.

(e) Official notice may be taken of (i) any easily verifi-
able facts such as dates or weather conditions, (ii) technical
or scientific facts within EWU's specialized knowledge, such
as enrollment status or class schedules, and (iii) codes or
standards that have been adopted by an agency of the United
States, of this state or of another state, or by a nationally rec-
ognized organization or association. Parties shall be notified
either before or during hearing, or by reference in preliminary
reports or otherwise, of the material so noticed and the
sources thereof, including any staff memoranda and data, and
they shall be afforded an opportunity to contest the facts and
material so noticed. A party proposing that official notice be
taken may be required to produce a copy of the material to be
noticed.

(f) All rulings upon objections to the admissibility of evi-
dence shall be made in accordance with the provisions of
RCW 34.05.452.

(())) (5) Discovery. Discovery is not permitted under
the code, except for requests for documentary information
from the university. Either party may request the university to
produce relevant documents as long as such request is sub-
mitted at least five days prior to the hearing, absent extenuat-
ing circumstances. If the CRO determines the request is not
relevant to the present allegation, the CRO may deny the
request. The university will provide the requested informa-
tion prior to the hearing to the extent permitted by state and
federal law.

((4)) (6) Subpoenas.

(a) Subpoenas shall be issued and enforced, and witness
fees paid, as provided in RCW 34.05.446 and 5.56.010.

(b) Every subpoena shall identify the party causing issu-
ance of the subpoena and shall state EWU's name and the title
of the proceeding and shall command the person to whom it
is directed to attend and give testimony or produce desig-
nated books, documents, or things under his or her control.

(1) A subpoena to a person to provide testimony at a hear-
ing shall specify the time and place set for hearing.

(i1) A subpoena duces tecum requesting a person to pro-
duce designated books, documents, or things under his or her
control shall specify a time and place for producing the
books, documents, or things. That time and place may be the
time and place set for the hearing, or another reasonably con-
venient time and place in advance of the hearing.
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(c) A subpoena may be served by any suitable person
over eighteen years of age, by exhibiting and reading it to the
witness, or by giving him or her a copy thereof, or by leaving
such copy at the place of his or her abode. When service is
made by any other person than an officer authorized to serve
process, proof of service shall be made by affidavit or decla-
ration under penalty of perjury.

(d) The ((eonduetreview—officer)) CRO, upon motion
made promptly and in any event at or before the time speci-
fied in the subpoena for compliance therewith, may (i) quash
or modify the subpoena if it is unreasonable and oppressive
or (ii) condition denial of the motion upon advancement by
the person in whose behalf the subpoena is issued of the rea-
sonable cost of producing the books, papers, documents, or
tangible things.

(%)) (1) Summary judgment. A motion for summary
judgment may be granted and an order issued if the written
record shows that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a
matter of law.

((66))) (8) Witnesses.

(a) The complainant, ((vietim;)) respondent, investiga-
tor, and ((hearing-authority)) CRO may present witnesses at
((eouneilreview)) full hearings.

(b) The party who wishes to call a witness is responsible
for ensuring that the witness is available and present at the
time of the hearing. ((Ferpurpeses-efa-couneilhearing;)) An
attorney may subpoena a witness to appear at the hearing.
Nonattorneys may request the CRO to subpoena witnesses in
accordance with subsection (4) of this section. The CRO has
the discretion to deny a request to issue a subpoena or to
quash a subpoena issued by an attorney if the subpoena is
unreasonable and oppressive.

(c) The ((hearing—authority)) CRO may exclude wit-

nesses from the hearing room when they are not testifying.
The ((hearing-autherity)) CRO is not required to take the tes-
timony of all witnesses called by the parties if such testimony
may be inappropriate, irrelevant, immaterial, or unduly repe-
titious.

(d) All parties have the right to hear all testimony pro-
vided by witnesses during the hearing.

(e) The parties should inform the CRO of any possible
need for an interpreter or any accommodation requests at
least five days prior to the hearing. The CRO will comply
with WAC 10-08-150.

(D)) (9) Questioning:
(a) The complainant, the respondent, and their advisors
may ask questions of each other or of any witnesses, except

cross-examination questions for another party must be sub-
mitted in writing to the CRO. The CRO may ask such ques-
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((68)) (10) The ((hearingauthority)) CRO may accom-

modate concerns for personal safety, well-being, or fears of
confrontation of any person appearing at the hearing by pro-
viding separate facilities, or by permitting participation by
telephone, audio tape, ((written-statement)) video conferenc-
ing, or other means, as determined appropriate, subject to
subsection (2) of this section.

((9)) (11) Deliberations and sanctions. Following the
hearing, the ((eeunetshallmeetinelosed-sesston-and;-within
seven-days;-determine by-majority-vote)) CRO will determine
whether, by a preponderance of the evidence, the respondent
violated the student conduct code. If the ((eeuneit)) CRO
determines the respondent violated the student conduct code,
the ((eeuneil)) CRO shall then decide what sanctions shall be
imposed. ((Sanetions-shall be-decided-by-majority-vote-andin
elosed-sesston:)) The CRO may review the respondent's pre-
vious disciplinary history for purposes of determining the
appropriate sanction. The ((eetneit)) CRO's shall issue a
decision including ((#s)) his/her findings, conclusions, and
rationale. The decision shall address credibility issues if cred-
ibility or witness demeanor was a substantial factor in the
((eouneil's)) CRO's decision. The findings shall be based
exclusively on the evidence provided at the hearing. Such
decisions should be issued within seven business days from
the date of the hearing. The written decision shall also:

(a) Be correctly captioned identifying EWU and the
name of the proceeding;

(b) Designate all parties and representatives participating
in the proceeding;

(c) Contain appropriate numbered findings of fact meet-
ing the requirements in RCW 34.05.461;

(d) Contain appropriate numbered conclusions of law,
including citations of statutes and rules relied upon;

(e) Contain an initial or final order disposing of all con-
tested issues;

(f) Contain a statement describing the available post-
hearing remedies.

((9))) (12) Notification((—Fhe-eouneil-ehairshall-for-
ward-the-counetl-deeistonto-the-direeterof SRR)) to the
respondent. The director of SRR shall serve the respondent
with a ((briefvritten—statement-setting-forth-the-eouneil's))

copy of the decision and notice of the right to appeal.

(13) Notification to the complainant. In cases of sexual
misconduct, the complainant shall be provided with written
notice of:

(a) The university's determination as to whether sexual
misconduct occurred;

(b) The complainant's right to appeal;

(c) Any change to the results that occurs prior to the time

that such results become final and when such results become
final (20 U.S.C. 1092(f)).

tions, but is not required to do so. The CRO may preclude any
questions which he/she considers inappropriate, irrelevant,
immaterial or unduly repetitious or may require that all ques-
tions be submitted to the CRO rather than allowing the parties
to directly question witnesses. The CRO will explain to the
parties the reason for rejecting any questions and will main-
tain a record of the questions submitted and rulings made.

(b) The CRO ((and-any-members—of-the—couneil)) may

ask their own questions of any witness called before them.

(d) Information regarding the discipline of the respon-
dent will not be released unless:

(((®))) (1) The information contained in the record
directly relates to the complainant, such as an order requiring
the student harasser to not contact the complainant; or

((f))) (i1) The misconduct involves a crime of violence
or a sexual assault, including rape, relationship violence,
domestic violence or stalking as defined in 42 U.S.C. Sec.
13925(a).

Proposed
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AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-130 Appeals. (1) Basis: Appeals may be
filed by the respondent or the complainant. ((lr-eases-ofsex-
wal-miseonduetthe-vietimmay-alse-file-anappeal)) Appeals
may be filed for one or more of the following reasons:

(a) To determine whether the hearing was conducted
according to established procedures. A hearing may have
deviated from established procedures if:

(1) The hearing was not conducted fairly in light of the
((eharges)) notice of allegations and information presented;

(i1) The complainant was not given a reasonable oppor-
tunity to prepare and to present information as provided by
the student conduct code;

(iii) The respondent was not given a reasonable opportu-
nity to prepare and to present a response as provided by the
student conduct code.

(b) The hearing authority misinterpreted the student con-
duct code.

(c) To determine whether the decision reached by the
hearing authority was based on the information presented and
that information was sufficient to reasonably establish that a
violation of the conduct code did or did not occur based on a
preponderance of the evidence.

(d) To determine whether the sanction(s) imposed were
reasonable and appropriate for the associated conduct code
violation(s).

(e) To consider newly discovered, material information
which was not known to the appellant and could not reason-
ably have been discovered and presented by the appellant at
the original hearing. It is the party's obligation to present all
evidence at the time of the original hearing. The university is
not obligated to grant an appeal and conduct a new hearing
when parties do not take reasonable efforts to prepare their
cases for the original hearing.

(2) Filing: Appeals may be filed following a ((stm-
mary)) brief hearing((;eonduetreview-hearing-orsexualmis-
eenduet)) or full hearing, subject to the following provisions:

(a) The appeal must be submitted to the director of stu-
dent rights and responsibilities within ten calendar days from
service of the ((eeuneil's)) CRO's decision following a
((eeuneil)) full hearing or ((the-CRO's-deeistonfellowinga

sexual—miseeﬁduet—heaﬂﬂg—&ﬂd)) within twenty-one calendar
days from service of a decision from a ((summary)) brief

hearing((;-from—serviee-of the-deeiston)) conducted by the
CRO or student disciplinary council;

(b) The appeal shall be in writing and shall include:

(1) The appellant's name;

(i1) The nature of the decision and sanctions reached by
the hearing official;

(iii) The basis, as described in subsection (1) of this sec-
tion, for the appeal; and

(iv) What remedy the appellant is seeking.

(c) In cases of sexual misconduct, the other party must be
given a copy of the appeal and provided with an opportunity
to provide his/her own written response to the appeal within
three business days.

(3) Appeal authorities:
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(a) For ((sammary)) brief hearings heard by the ((een-
duetreview-offieer)) CRO, appeals are determined by the stu-
dent disciplinary council.

(b) For ((student—diseiplinary—eceouneilhearings)) brief

hearings heard by the student disciplinary council, appeals

are determined by the ((viee-presidentfor-studentatfairs))
dean of students.

(c) For ((sexual-miseenduet)) full hearings, appeals are
determined by the vice president for student affairs.

(4) Forwarding of appeals: The director of SRR shall for-
ward the appeal to the appropriate appeal authority. The sub-
mitted appeal will include, at a minimum, the appellant's
written appeal and the written report of the case. The director
of SRR may also forward any other written records related to
the case.

(5) Review of appeals:

(a) Before rendering a decision, the appeal authority may
request additional information or explanation from any of the
parties to the proceedings.

(b) Except as required to explain the basis of new infor-
mation, an appeal shall be limited to a review of the verbatim
record of the conduct review hearing and supporting docu-
ments.

(c) In making its decision, the appeal authority will only
consider the written record before it, the appellant's notice of
appeal, the other party's response, and other information
and/or explanation it has requested from the parties to the
proceedings.

(6) Decisions: After reviewing the appeal, the appeal
authority may affirm, reverse, or remand the decision(s) of
the hearing authority.

(7) Remanded cases: In cases where the appeal authority
remands the decision or sanction(s) of the hearing authority,
the case will be returned to the hearing authority for reconsid-
eration or other action as specified by the appeal authority.
Following such reconsideration, the hearing authority will
return the case to the appeal authority for further review/
action. The appeal authority will then complete the appeal
process or remand the case again. No appeal may, however,
be remanded more than two times. After a case has been
remanded twice, the appeal authority must affirm or reverse
the decision and affirm, reverse, or modify the sanctions.

(8) Sanctions: The appeal authority may affirm, reverse,
remand, or modify the sanctions assigned to the respondent.
When determining sanctions, the appeal authority may con-
sider the complete record of the respondent's prior conduct
and academic performance in addition to all other informa-
tion associated with the case.

(9) Notification: Once the appeal authority has made a
final decision to affirm or reverse and/or to modify the sanc-
tions assigned, the appeal authority shall forward the decision
to the director of SRR. The director of SRR shall serve the
respondent, and, in cases of sexual misconduct, notify the
complainant ((and-vietim)), with a brief written statement set-
ting forth the outcome of the appeal. The notification shall
also inform the recipient that judicial review of the decision
may be available under chapter 34.05 RCW.

(10) Further proceedings. The appeal authority's deci-
sion is final and no further appeals may be made under the
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student conduct code. Judicial review of the university's deci-
sion may be available under chapter 34.05 RCW.

(11) Appeals standards:

(a) Appeal authorities must weigh all pertinent informa-
tion presented to them in determining whether sufficient evi-
dence exists to support reversal or modification of decisions
or sanctions.

(b) For appeals based on a deviation from established
procedures, such deviations will not be a basis for sustaining
an appeal unless the alleged deviation materially changed the
outcome of the case or the sanctions imposed.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-140 Interim restriction. In situations
where there is cause to believe that a student or a student
organization poses an immediate danger to the health, safety,
or welfare of themselves, the university community, or prop-
erty of the university community, the dean of students may
take immediate action(s) against the student or student orga-
nization without prior notice or hearing.

Simultaneous with such action(s), the dean of students
will refer the ((ekarges)) allegations to the conduct review
officer, who will process such ((ehkarges)) allegations in
accordance with the provisions of this student conduct code.

Interim restriction is subject to the following:

(1) Interim restriction actions may only be imposed in
the following situations:

(a) When a student or student organization poses an
immediate threat to:

(i) The health, safety or welfare of any part of the univer-
sity community or public at large;

(ii) The student's own physical safety and well-being; or

(iii) Any property of the university community; or

(b) When it is believed that the student's or student orga-
nization's continued attendance or presence may cause disor-
der, substantially interfere with or impede the lawful activi-
ties of others, or imperil the physical or mental health and
safety of members of the university community.

(2) During the interim restriction period, a student may
be restricted by any or all of the following means:

(a) Denial of access including, but not limited to: Assign-
ment to alternate university housing or removal from univer-
sity housing, limitation of access to university facilities, or
restriction of communication with specific individuals or
groups;

(b) Interim suspension, including temporary total
removal from the university or restriction of access to cam-
pus;

(c) Mandatory medical/psychological assessment of the
student's capability to remain in the university.

(3) The dean of students will determine what restric-
tion(s) will be placed on a student.

(4) The dean of students will prepare a brief memoran-
dum for record containing the reasons for the interim restric-
tion. The dean of students will serve the memorandum on the
restricted student and notify all other persons or offices
bound by it. At a minimum, the memorandum will state:
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(a) The alleged act(s) or behavior(s) of the student or stu-
dent organization which prompted the interim restriction;

(b) How those alleged act(s) or behavior(s) constitute a
violation of the student conduct code;

(c) How the circumstances of the case necessitated the
interim restriction action(s); and

(d) The date, time, and location for an emergency appeal
hearing with the vice president for student affairs.

(5) In cases alleging sexual misconduct, the complainant
will be provided with notice of any interim restrictions that
relate directly to the complainant.

(6) Emergency appeal hearing.

(a) If a student has been suspended on an interim basis,
the student will automatically receive an emergency appeal
hearing with the vice president for student affairs, or desig-
nee, within ten business days after the interim suspension is
served. If the interim restriction is something less than a sus-
pension, the student or student organization subject to the
interim restriction must file a written appeal with the vice
president for student affairs within ten business days after
service of the interim restriction.

(b) The vice president for student affairs, or designee,
will conduct an emergency appeals hearing with the student
or student organization subject to the interim restriction. The
student may appear at the hearing telephonically and may be
represented by counsel.

(c) In cases alleging sexual misconduct, if an interim
restriction is imposed, the student, the student organization,
and the complainant may appeal the interim restriction using
the process outlined in this subsection. Also, in such cases, if
an appeal is filed, all parties shall be given notice of the
appeal and shall be provided the opportunity to participate in
the appeal proceeding.

(d) The vice president for student affairs may have the
dean of students or any other person deemed relevant attend
the meeting. The respondent and the complainant, if he/she
has the right to be present under (b) of this subsection, may
have an advisor present at the meeting.

(e) During the emergency appeal hearing, the vice presi-
dent for student affairs will review available materials and
statements. After the meeting, the vice president for student
affairs may uphold, modify, or terminate the interim restric-
tion action.

(f) The interim restriction does not replace the regular
hearing process, which will proceed as quickly as feasible
consistent with this chapter.

(g) Duration. An interim restriction will remain in effect
until terminated, in writing, by the student disciplinary coun-
cil, CRO, or the vice president for student affairs.

AMENDATORY SECTION (Amending WSR 17-17-031,
filed 8/9/17, effective 9/9/17)

WAC 172-121-200 Violations. The following are
defined as offenses which are subject to disciplinary action
by the university.

(1) Acts of academic dishonesty. University policy
regarding academic dishonesty is governed by the university
academic integrity policy.
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(2) Acts of social misconduct.

(a) Abuse. Physical abuse, verbal abuse, and/or other
conduct which threatens or endangers the health or safety of
any person.

(b) Bullying. Bullying is behavior that is:

(i) Intentional;

(i) Targeted at an individual or group;

(iii) Repeated;

(iv) ((Objeetively)) Hostile or offensive; and

(v) Creates an intimidating and/or threatening environ-
ment ((which-preduees-arisk-of psychelogical-and/or physt-
eal-harm)) that is so severe or pervasive, and objectively
offensive, that it substantially interferes with another's ability
to work, study, participate in, or benefit from the university's
programs and activities.

(c) Domestic violence and ((relatienship)) dating vio-
lence.

(i) Domestic violence means:

(A) Physical harm, bodily injury, assault, or the inflic-
tion of fear of imminent physical harm, bodily injury or
assault, between family or household members;

(B) Sexual assault of one family or household member
by another; or

(C) Stalking of one family or household member by
another family or household member.

(i1) ((Relationship)) Dating violence is a type of domes-
tic violence, except the acts specified above are committed by
a person who is or has been in a social relationship of a
romantic or intimate nature with the ((vtetim)) complainant.
In determining whether such a relationship exists, the follow-
ing factors are considered:

(A) The length of time the relationship has existed;

(B) The nature of the relationship; and

(C) The frequency of interaction between the parties
involved in the relationship.

(d) ((Harassment,gender-based-harassment,-and-sexual
harassment:

9)) Harassment is conduct by any means that is suffi-
ciently severe, pervasive, or persistent, and objectively offen-
sive so as to threaten an individual or limit the individual's
ability to work, study, participate in, or benefit from the uni-
versity's programs or activities, Harassment based on some-
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denies or limits another's ability to work, study, participate in,
or benefit from the university's programs or activities.

In determining whether ((any-ofthe-abeve-listedtypesof
harassmentare)) conduct is severe((5)) or pervasive((;-erper-

ststent)), the university shall consider all relevant circum-
stances from both an objective and subjective perspective,
including the type of harassment (verbal or physical); the fre-
quency and severity of the conduct; the age, sex, and relation-
ship of the individuals involved; the degree to which the con-
duct affected the ((vietim)) complainant; the setting and con-
text in which the harassment occurred; whether other
incidents have occurred at the university; and other relevant
factors.

((e})) Gender-based harassment includes nonsexual acts
of verbal, nonverbal, or physical aggression, intimidation, or
hostility based on a person's gender or nonconformity with
gender stereotypes. Gender-based harassment violates this
code when it is sufficiently severe or pervasive, such that it
denies or limits another's ability to work, study, participate in,
or benefit from the university's programs or activities.

(f) Retaliation. Any actual or threatened retaliation or
any act of intimidation intended to prevent or otherwise
obstruct the reporting of a violation of this code is prohibited
and is a separate violation of this code. Any actual or threat-
ened retaliation or act of intimidation directed towards a per-
son who participates in an investigation or disciplinary pro-
cess under this code is prohibited and is a separate violation
of this code.

(€H)) (g) Sexual misconduct. Sexual misconduct
includes, but is not limited to((;sexual-violence;indecentlib-
s ind ; Fexhibitionism: 1 1

(1) Nonconsensual sexual activity. Nonconsensual sexual
activity is sexual contact or sexual intercourse without con-
sent. Sexual contact is intentional contact with a person's inti-
mate body parts without their consent. Intimate body parts

one's actual or perceived membership in a protected class, as
defined by university policy, is also discrimination.

(( i . ' . . . . .
of verbal; nonverbal;-or physieal aggression,intimidation;or

programs-or-activittes:

i) (e) Sexual and gender-based harassment. Sexual
harassment is defined by the Office of Civil Rights as unwel-
come conduct of a sexual nature and may include unwelcome
sexual advances, requests for sexual favors, and other verbal,
nonverbal, or physical conduct of a sexual nature. Sexual
harassment violates this code ((and-Fitle X)) when it is suf-

ficiently severe((;)) or pervasive((;-er-persistent)) such that it
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include, but are not limited to, breasts, genitalia, thighs, and
buttocks. Nonconsensual sexual intercourse is penetration,

no matter how slight, of the vagina, or anus, with any body
part or object, without consent; or, oral penetration by a sex
organ of another person without consent. Consent means
actual words or conduct indicating freely given agreement to
the sexual act. Consent cannot be inferred from silence, pas-
sivity, or lack of active resistance. There is no consent where
there is a threat of force or violence or any other form of coer-
cion or intimidation, physical or psychological. Sexual activ-
ity is nonconsensual when ((the-vietim)) one person is inca-
pable of consent by reason of mental incapacity, drug/alcohol
use, illness, unconsciousness, or physical condition, Incapac-
itation due to drugs or alcohol refers to an individual who is
in a state of intoxication such that the individual is incapable

of making rational, reasonable decisions because the person
lacks the capacity to give knowing consent.
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((€2))) (i) Other forms of sexual misconduct. Other
forms of sexual misconduct include indecent liberties; inde-

cent exposure; sexual exhibitionism; sex-based cyber harass-
ment; prostitution or the solicitation of a prostitute; peeping

or other voyeurism; or going beyond the boundaries of con-
sent, such as by allowing others to view consensual sex or the
nonconsensual recording of sexual activity.

(h) Stalking. Stalking is engaging in a course of conduct
directed at a specific person that would cause a reasonable
person to:

(i) Fear for their health and/or safety or the health/safety
of others; or

(i1) Suffer substantial emotional distress.

(@) (1) Unauthorized use of electronic or other
devices: Making an audio or video recording of any person
while on university premises without the person's prior
knowledge or without their effective consent, when such a
recording is of a private conversation or of images taken of a
person(s) at a time and place where the person would reason-
ably expect privacy and where such recordings are likely to
cause injury or distress. This includes, but is not limited to,
surreptitiously taking pictures of another person in a gym,
locker room, or restroom, but does not include taking pictures
of persons in areas which are considered by the reasonable
person to be open to public view.

(3) Property violations. Theft of, damage to, or misuse of
another person's or entity's property.

(4) Weapons. Possession, carrying, discharge or other
use of any weapon is prohibited on property owned or con-
trolled by Eastern Washington University, except as permit-
ted in (a) through (d) of this subsection. Examples of weap-
ons under this section include, but are not limited to: Explo-
sives, chemical weapons, shotguns, rifles, pistols, air guns,
BB guns, pellet guns, longbows, hunting bows, throwing
weapons, stun guns, electroshock weapons, and any item that
can be used as an object of intimidation and/or threat, such as
replica or look-a-like weapons.

(a) Commissioned law enforcement officers may carry
weapons, which have been issued by their respective law
enforcement agencies, while on campus or other university
controlled property, including residence halls. Law enforce-
ment officers must inform the university police of their pres-
ence on campus upon arrival.

(b) A person may possess a personal protection spray
device, as authorized by RCW 9.91.160, while on property
owned or controlled by Eastern Washington University.

(c) A person may bring a weapon onto campus for dis-
play or demonstration purposes directly related to a class or
other educational activity, provided that they obtain prior
authorization from the university police department. The uni-
versity police department shall review any such request and
may establish conditions to the authorization.

(d) Weapons that are owned by the institution for use in
organized recreational activities or by special groups, such as
EWU ROTC or university-sponsored clubs or teams, must be
stored in a location approved by the university police depart-
ment. These weapons must be checked out by the advisor or
coach and are to be used only in organized recreational activ-
ities or by legitimate members of the club or team in the nor-
mal course of the club or team's related activity.

WSR 18-22-035

(5) Failure to comply.

(a) Failure to comply with lawful and/or reasonable
directions of university officials or law enforcement officers
acting in performance of their duties on campus or affecting
conduct on campus;

(b) Failure to identify oneself to university officials in
their course of duty, refusal or failure to appear before uni-
versity officials or disciplinary bodies when directed to do so;

(c) Failure to attend any medical treatment or evaluation
program when directed to do so by the dean of students or
other authorized university official.

(6) Trespassing/unauthorized use of keys.

(a) Trespass. Entering or remaining on university prop-
erty without authorization.

(b) Unauthorized use of keys. Unauthorized possession,
duplication, or use of university keys or access cards.

(7) Deception, forgery, fraud, unauthorized representa-
tion.

(a) Knowingly furnishing false information to the uni-
versity.

(b) Forgery, alteration, or misuse of university docu-
ments, records, or instruments of identification. This includes
situations of identity theft where a person knowingly uses or
transfers another person's identification for any purpose.

(c¢) Forgery or issuing a bad check with intent to defraud.

(d) Unauthorized representation. The unauthorized use
of the name of the university or the names of members or
organizations in the university community.

(8) Safety.

(a) Intentionally activating a false fire alarm.

(b) Making a bomb threat.

(c) Tampering with fire extinguishers, alarms, or safety
equipment.

(d) Tampering with elevator controls and/or equipment.

(e) Failure to evacuate during a fire, fire drill, or false
alarm.

(9) Alcohol, drugs, and controlled substances.

(a) Alcohol and substance violations. Use, possession,
distribution, or sale of alcoholic beverages (except as permit-
ted by university policy and state law) is prohibited. Under no
circumstances may individuals under the age of twenty-one
use, possess, distribute, manufacture or sell alcoholic bever-
ages. Public intoxication is prohibited.

(b) Drugs and paraphernalia.

(i) Use, possession, distribution, manufacture, or sale of
illegal drugs, paraphernalia, narcotics or controlled sub-
stances, is prohibited.

(i1) Use, possession, distribution, manufacture, or sale of
marijuana is prohibited except for reasons permitted under
EWU Policy 602-01 (drug and alcohol abuse prevention).

(iii) Being under the influence of marijuana or an illegal
substance, while on property owned or operated by the uni-
versity, is prohibited. Being under the influence of a con-
trolled substance, except when legally prescribed by a
licensed medical practitioner, is also prohibited while on
property owned or operated by the university.

Proposed
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(10) Hazing. Any act which, for the purpose of initiation,
admission into, affiliation with, or as a condition for contin-
ued membership in, a group or organization:

(a) Endangers the mental or physical health or safety of
any student or other person;

(b) Destroys or removes public or private property; or

(c) Compels an individual to participate in any activity
which is illegal or contrary to university rules, regulations or
policies.

The express or implied consent of any participant is not
a defense. A person who is apathetic or acquiesces in the
presence of hazing violates this rule.

(11) Disruptive conduct/obstruction.

(a) Disruptive conduct. Conduct which unreasonably
interferes with any person's ability to work or study, or
obstructs university operations or campus activities.

(b) Disorderly conduct. Conduct that is disorderly, lewd,
indecent or a breach of peace.

(¢) Obstruction. Obstruction of the free flow of pedes-
trian or vehicular traffic on university premises or at univer-
sity-sponsored or university-supervised events.

(12) Violations of other laws, regulations and policies.

(a) Violation of a local, county, state, or federal law.

(b) Violation of other university policies, regulations, or
handbook provisions.

(13) Assisting/attempts. Soliciting, aiding, abetting, con-
cealing, or attempting conduct in violation of this code.

(14) Acts against the administration of this code.

(a) Initiation of a complaint or charge knowing that the
charge was false or with reckless disregard of its truth.

(b) Interference with or attempt to interfere with the
enforcement of this code, including but not limited to, intim-
idation or bribery of hearing participants, acceptance of
bribes, dishonesty, or disruption of proceedings and hearings
held under this code.

(c) Knowing violation of the terms of any disciplinary
sanction or attached conditions imposed in accordance with
this code.

(15) Other responsibilities:

(a) Guests. A student, student group or student organiza-
tion is responsible for the conduct of guests on or in univer-
sity property and at functions sponsored by the university or
sponsored by any recognized university organization.

(b) Students studying abroad. Students who participate
in any university sponsored or sanctioned foreign country
study program shall observe the following rules and regula-
tions:

(1) The laws of the host country;

(i) The academic and disciplinary regulations of the
educational institution or residential housing program where
the student is studying;

(iii) Any other agreements related to the student's study
program in the foreign country; and

(iv) The student conduct code.

(16) Student organization and/or group offenses. Clubs,
organizations, societies or similarly organized groups in or
recognized by the university and/or ASEWU are subject to
the same standards as are individuals in the university com-
munity. The commission of any of the offenses in this section
by such groups or the knowing failure of any organized group
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to exercise preventive measures relative to violations of the
code by their members shall constitute a group offense.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 172-121-123 Sexual misconduct hearing procedures.

WSR 18-22-042
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed October 30, 2018, 11:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
14-094.

Title of Rule and Other Identifying Information: New
chapter 182-02 WAC, Definitions.

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Conference Room 106A, 626 8th Avenue,
Olympia, WA 98504. Metered public parking is available
street side around building. A map is available at https://
www.hca.wa.gov/assets/program/Driving-parking-checkin-
instructions.pdf or directions can be obtained by calling 360-
725-1000.

Date of Intended Adoption: Not sooner than December
12,2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by December 11, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: HCA plans to cre-
ate a new chapter for definitions that apply to all of Title 182
WAC. The first definition in this section will be "Health care
authority." This chapter is not intended to change or eliminate
any existing definitions but will provide a central location for
commonly used terms.

Reasons Supporting Proposal: Title 182 WAC regulates
various programs such as the public employees benefits
board, medicaid, and health technology assessment. These
rules for medicaid, nonmedicaid, public health and state
employee benefit programs use different terms to refer to
HCA. A new WAC chapter that contains general definitions
for terms used throughout Title 182 WAC will assist the pub-
lic with navigating HCA rules.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.
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Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Melinda Froud, P.O. Box
42716, Olympia, WA 98504-2716, 360-725-1408.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. These rules do
not impose any costs on businesses.

October 30, 2018
Wendy Barcus
Rules Coordinator

Chapter 182-02 WAC
GENERAL DEFINITIONS

NEW SECTION

WAC 182-02-005 Definitions. Chapter 182-02 WAC
contains definitions of words and phrases used in rules
throughout Title 182 WAC. When a term is not defined in
this chapter, the definition found in another chapter of Title
182, or applicable state or applicable federal law will apply.
For general terms not defined in this chapter, or in another
chapter under Title 182 WAC, or state or federal law, the
definitions in the Webster's New World Dictionary, Fifth Edi-
tion (2016), apply. If a definition in this chapter conflicts with
a definition in another chapter of Title 182 WAC, the defini-
tion in the specific WAC prevails.

NEW SECTION

WAC 182-02-045 General definitions—H. "Health
care authority (HCA)" means the state agency established
under chapter 41.05 RCW. In Title 182 WAC, the following
terms mean the health care authority: "Agency," "authority"
(unless the context clearly requires otherwise), "behavioral
health administration," "HCA," "medicaid agency," "single
state agency," "single state medicaid agency," and "single
state behavioral health agency."

WSR 18-22-047
WITHDRAWL OF PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
(By the Code Reviser's Office)
[Filed October 30, 2018, 3:43 p.m.]

WAC 314-55-102, proposed by the liquor and cannabis board
in WSR 18-09-118, appearing in issue 18-09 of the Washing-
ton State Register, which was distributed on May 2, 2018, is
withdrawn by the office of the code reviser under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

WSR 18-22-052

Kerry S. Radcliff, Editor
Washington State Register

WSR 18-22-052
PROPOSED RULES
BIG BEND
COMMUNITY COLLEGE
[Filed October 31,2018, 10:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
08-042.

Title of Rule and Other Identifying Information: WAC
132R-136-080.

Hearing Location(s): On December 17, 2018, at 2:00
p.m., at 7662 Chanute Street N.E., ATEC Building, Hardin
Community Room, Moses Lake, WA.

Date of Intended Adoption: December 18, 2018.

Submit Written Comments to: Melinda Dourte, 7662
Chanute Street N.E., Moses Lake, WA 98837, email
melindad@bigbend.edu, fax 509-762-6355, by December
11,2018.

Assistance for Persons with Disabilities: Contact
Loralynn Allen, phone 509-793-2027, fax 509-762-6355,
email loraa@bigbend.edu, by December 11, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Correct and clarify
WAC.

Statutory Authority for Adoption: RCW 28B.50.140.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Big Bend Community College, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Matt Killebrew, Admin-
istration Building, 7662 Chanute Street N.E., Moses Lake,
WA, 509-793-2003.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

October 31, 2018
Melinda Dourte
Executive Assistant
to the President

AMENDATORY SECTION (Amending WSR 03-15-063,
filed 7/14/03, effective 8/14/03)

WAC 132R-136-080 Posting of materials. The college
encourages free expression. Use of college facilities as pro-

Proposed
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vided herein, however, does not accord users the opportunity
to post commercial solicitations, advertising or promotional
materials without permission.

Permission for the posting of materials and literature on
college property is not required in designated public posting
areas on campus. The college has designated one bulletin
board that is accessible during business hours to all employ-
ees and students, upon which any person who is lawfully on
campus may post materials without prior approval. The loca-
tion of this board is outside of the inside entrance to the cam-
pus bookstore and is labeled "Community Bulletin Board".
Permission for the posting of materials or literature in the var-
ious restricted areas ((previded;-therefore;)) shall be obtained
from the ((viee-president-efstudentserviees-orhistherdesig-
nee)) office of communications. Permission to post materials
or literature does not accord users immunity from legal action
((vwhieh)) that may occur from posting said material, Permis-
sion will be granted for a limited time period and the materi-
als must be removed at the end of the approved period. It is
understood that the office of communications shall not
approve or disapprove of the content of the material.

(« " " .
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of student-pregrams-))

Posting of posters, signs and other publicity or promo-
tional materials is permitted only in ((leeatiens)) specified
((abewve)) locations. All materials sought to be posted in
restricted posting areas must have the identity of its sponsor-
ship appearing on its face and be stamped in approval from
the office of communications. Any materials not carrying this
stamp, will be removed.

WSR 18-22-057
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed October 31, 2018, 11:25 a.m.]

Supplemental Notice to WSR 18-17-186.

Preproposal statement of inquiry was filed as WSR 18-
03-184.

Title of Rule and Other Identifying Information: WAC
314-11-015 What are my responsibilities as a liquor licensee?
and 314-03-400 Curbside service.

Hearing Location(s): On December 12, 2018, at 10:00
a.m., at 3000 Pacific Avenue S.E., Olympia, WA 98504.

Date of Intended Adoption: On or after December 26,
2018.

Submit Written Comments to: Janette Benham, P.O. Box
43080, Olympia, WA 98504, email rules@lcb.wa.gov, fax
360-664-9689, by December 12, 2018.

Assistance for Persons with Disabilities: Contact Claris
Nnanabu, ADA coordinator, human resources, phone 360-
664-1642, fax 360-664-9689, TTY 711 or 1-800-833-6388,
email Claris.Nnanabu@lcb.wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The revised rule
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will allow liquor licensed grocery stores to provide curbside
service to customers ordering groceries online. The rule will
ensure that retailers and customers have requirements in
place for this service. Other changes to the existing rule are
technical and provide clarification.

Reasons Supporting Proposal: The proposed rules allow
curbside service for liquor licensed grocery stores that utilize
online ordering and pickup. The rules outline requirements
for curbside service of grocery orders that contain alcohol.

Statutory Authority for Adoption: RCW 66.08.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor and canna-
bis board, governmental.

Name of Agency Personnel Responsible for Drafting:
Janette Benham, Rules Coordinator, 3000 Pacific Avenue
S.E., Olympia, WA 360-664-1760; Implementation: Becky
Smith, Licensing Director, 3000 Pacific Avenue S.E., Olym-
pia, WA 360-664-1615; and Enforcement: Justin Nordhorn,
Enforcement Chief, 3000 Pacific Avenue S.E., Olympia, WA
360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required because the
subject of proposed rule making does not qualify as a signif-
icant legislative rule or other rule requiring a cost-benefit
analysis under RCW 34.05.328(5).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. There are no
costs or reporting requirements for licensees. The proposed
rules allow grocery stores to provide curbside service to cus-
tomers. Providing curbside service to customers is at the
licensee's discretion.

October 31, 2018
Jane Rushford
Chair

NEW SECTION

WAC 314-03-400 Curbside service. (1) Grocery stores
that have the appropriate liquor licenses may provide curb-
side service to customers who order groceries online and pick
them up in designated pickup areas outside of the grocery
store. Curbside service in a designated pickup area must be
administered pursuant to all applicable RCW and WAC pro-
visions. Drive-through service from pickup or pass-through
windows is prohibited.

(2) Curbside pickup of groceries that include spirits,
beer, and wine are allowed under the following conditions:

(a) Orders must include at least twenty-five dollars of
nonalcohol items.

(b) Orders must be delivered by an employee of the
licensee to a vehicle parked in a designated pickup area
owned or controlled by the licensee as part of the licensed
premises.

(c) Employees delivering orders to the customer's vehi-
cle and completing the sale must be at least eighteen years of
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age and be trained on verifying ID, recognizing signs of
intoxication, and preventing youth access.

(d) If ID cannot be verified, or if the driver appears
intoxicated, all alcohol will be removed from the order and
the customer will not be charged for any removed products.

AMENDATORY SECTION (Amending WSR 14-02-002,
filed 12/18/13, effective 1/18/14)

WAC 314-11-015 What are my responsibilities as a
liquor licensee? (1)(a) Liquor licensees are responsible for
the operation of their licensed premises in compliance with
the liquor laws and rules of the board (Title 66 RCW and
Title 314 WAC). Any violations committed or permitted by
employees will be treated by the board as violations commit-
ted or permitted by the licensee.

(b) The penalties for violations of liquor laws or rules are
in: WAC 314-29-015 through 314-29-035, as now or hereaf-
ter amended, for licensees; and WAC 314-17-105 and 314-
17-110, as now or hereafter amended, for employees who
hold mandatory alcohol server training permits. These rules
also outline aggravating and mitigating circumstances that
may affect what penalty is applied if a licensee or employee
violates a liquor law or rule.

(2) Licensees and their employees also have the respon-
sibility to conduct the licensed premises in compliance with
the following laws, as they now exist or may later be
amended:

((m)) = Titles 9 and 9A RCW, the criminal code laws;

((m)) » Title 69 RCW, which outlines the laws regarding
controlled substances; and

((m—Fitles)) « Chapters 70.155, 82.24 RCW, and RCW
26.28.080 which outline laws regarding tobacco.

(3) Licensees have the responsibility to control their con-
duct and the conduct of employees and patrons on the prem-
ises at all times. Except as otherwise provided by law, licens-
ees or employees may not:

(a) Be disorderly or apparently intoxicated on the
licensed premises;

(b) ((Permit)) Allow any disorderly person to remain on
the licensed premises;

(c) Engage in or allow behavior that provokes conduct
which presents a threat to public safety;

(d) Consume liquor of any kind while working on the
licensed premises; except that:

(i) Entertainers per WAC 314-02-010 may drink while
performing under the following conditions:

(A) Alcohol service must be monitored by MAST serv-
ers;

(B) Drinks must be served in unlabeled containers;

(C) Entertainers may not advertise any alcohol brands or
products;

(D) Entertainers may not promote drink specials; and

(E) If any member of the entertainment group is under
twenty-one years of age, alcohol may not be consumed by
any member of the group while performing.

(i1) Licensed beer manufacturers and their employees
may sample beer of their own manufacture for manufactur-
ing, evaluating or pricing product in areas where the public is
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not served, so long as the licensee or employee does not
become apparently intoxicated,;

(iii) Licensed wine manufacturers and their employees
may:

(A) Sample wine for manufacturing, evaluating, or pric-
ing product, so long as the licensee or employee does not
become apparently intoxicated; and the licensee or employee
who is sampling for these purposes is not also engaged in
serving alcohol to the public; and

(B) Sample wine of their own manufacture for quality
control or consumer education purposes, so long as the
licensee or employee does not become apparently intoxi-
cated.

(e) Engage in, or ((permitany-employee-or)) allow others
((petsen)) to engage in, conduct on the licensed premises
which is prohibited by any portion of Titles 9, 9A, or 69
RCW;

(f) Engage in ((erpermit-anyemployee-orotherpersen
te—engage-in)) the consumption of any type of marijuana,
usable marijuana, or marijuana-infused products in a liquor
licensed business, including outdoor service areas or any part
of the property owned or controlled by the licensee;

(g) ((Permit)) Allow any person to consume any type of
marijuana, usable marijuana, or marijuana-infused products
in a liquor licensed business, including outdoor service areas
or any part of the property owned or controlled by the
licensee;

(h) Allow any person consuming, or who has consumed
((within)) on any part of the licensed premises, any type of
marijuana, usable marijuana, or marijuana-infused products
to remain on any part of the licensed premises; or

(()) () Sell or serve liquor by means of ((“drive-in'-or
byeurb-serviee:")) drive-through service from pickup or
pass-through windows.

(4) Licensees have the responsibility to control the inter-
action between the licensee or employee and their patrons. At
a minimum, licensees or employees may not:

(a) Solicit any patron to purchase any beverage for the
licensee or employee, or allow a person to remain on the
premises for such purpose;

(b) Spend time or dance with, or permit any person to
spend time or dance with, any patron for direct or indirect
compensation by a patron.

((€e))) See WAC 314-11-050 for further guidelines on
prohibited conduct.

WSR 18-22-064
PROPOSED RULES
HEALTH CARE AUTHORITY
(School Employees Benefits Board)
[Admin #2018-01—Filed November 1, 2018, 8:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-119.

Title of Rule and Other Identifying Information: The fol-
lowing chapters are being created to support the new school
employees benefits board (SEBB) program: Chapter 182-30

Proposed
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WAC, Enrollment procedures; chapter 182-31 WAC, Eligi-
ble school employees; and chapter 182-32 WAC, Appeals
practices and procedures.

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Room 106A, 626 8th Avenue, Olympia,
WA 98504. Metered public parking is available street side
around building. A map is available at https://www.hca.wa.
gov/assets/program/Driving-parking-checkin-instructions.
pdf or directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: December 12, 2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by December 11, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@hca.
wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: HCA is develop-
ing rules to implement legislation that created the new SEBB
program. The SEBB program will provide health care related
benefits to all eligible school employees within school dis-
tricts, educational service districts, and charter schools across
the state of Washington.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: EHB 2242, chapter 13,
Laws of 2017, 3rd sp. sess., and ESSB 6241, chapter 260,
Laws of 2018, regular session.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Rob Parkman, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-0883; Implementation: Barbara Scott, P.O. Box
42716, Olympia, WA 98504-2716, 360-725-0830; and
Enforcement: Scott Palafox, P.O. Box 42716, Olympia, WA
98504-2716, 360-725-1858.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not impose any cost on small businesses.

November 1, 2018
Wendy Barcus
Rules Coordinator
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Chapter 182-30 WAC
ENROLLMENT PROCEDURES

NEW SECTION

WAC 182-30-010 Purpose. The purpose of this chapter
is to establish school employees benefits board (SEBB)
enrollment criteria and procedures for school employees eli-
gible for SEBB benefits under RCW 41.05.740 (6)(d)(i). This
chapter does not address where a SEBB organization has
locally negotiated to offer SEBB benefits to school employ-
ees who are anticipated to work less than six hundred thirty
hours in a school year as authorized in RCW 41.05.740

(6)(e).

NEW SECTION

WAC 182-30-020 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates another meaning:

"Annual open enrollment" means a once yearly event set
aside for a period of time by the HCA when subscribers may
make changes to their health plan enrollment and salary
reduction elections for the following plan year. During the
annual open enrollment, subscribers may transfer from one
health plan to another, enroll or remove dependents from
coverage, or enroll or waive enrollment in SEBB medical.
School employees participating in the salary reduction plan
may enroll in or change their election under the dependent
care assistance program (DCAP), and medical flexible
spending arrangement (FSA). They may also enroll in or opt
out of the premium payment plan.

"Authority" or "HCA" means the Washington state
health care authority.

"Board" means the school employees benefits board
established under provisions of RCW 41.05.740.

"Calendar days" or "days" means all days including Sat-
urdays, Sundays, and holidays.

"Consolidated Omnibus Budget Reconciliation Act" or
"COBRA" means continuation coverage as administered
under 42 U.S.C. Secs. 300bb-1 through 300bb-8.

"Continuation coverage" means the temporary continua-
tion of health plan coverage available to enrollees under the
Consolidated Omnibus Budget Reconciliation Act
(COBRA), 42 U.S.C. Secs. 300bb-1 through 300bb-8, the
Uniformed Services Employment and Reemployment Rights
Act (USERRA), 38 U.S.C. Secs. 4301 through 4335, or
SEBB board policies.

"Contracted vendor" means any person, persons, Or
entity under contract or agreement with the HCA to provide
goods or services for the provision or administration of
SEBB benefits. The term "contracted vendor" includes sub-
contractors of the HCA and subcontractors of any person,
persons, or entity under contract or agreement with the HCA
that provide goods or services for the provision or adminis-
tration of SEBB benefits.

"Dependent" means a person who meets eligibility
requirements in WAC 182-31-140.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby school employees may pay for certain
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employment related dependent care with pretax dollars as
provided in the salary reduction plan pursuant to 26 U.S.C.
Sec. 129 or other sections of the Internal Revenue Code.

"Director" means the director of the authority.

"Disability insurance" includes any basic long-term dis-
ability insurance paid for by the school employees benefits
board (SEBB) organization and any supplemental long-term
disability or supplemental short-term disability paid for by
the employee.

"Employer contribution" means the funding amount paid
to the HCA by a school employees benefits board (SEBB)
organization for its eligible school employees as described
under WAC 182-31-060.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-31 WAC, who is
enrolled in SEBB benefits, and for whom applicable pre-
mium payments have been made.

"Forms" means both paper forms and forms completed
electronically.

"Health plan" means a plan offering medical, dental, or
any combination of these coverages, developed by the SEBB
and provided by a contracted vendor or self-insured plans
administered by the HCA.

"Insignificant shortfall" means a premium balance owed
that is less than or equal to the lesser of $50 or ten percent of
the premium required by the health plan as described in Trea-
sury Regulation 26 C.F.R. 54.4980B-8.

"Life insurance" for eligible school employees includes
any basic life insurance and accidental death and dismember-
ment (AD&D) insurance paid for by the school employees
benefits board (SEBB) organization, as well as supplemental
life insurance and supplemental AD&D insurance offered to
and paid for by school employees for themselves and their
dependents.

"LTD insurance" or "long-term disability insurance"
includes any basic long-term disability insurance paid for by
the school employees benefits board (SEBB) organization
and any supplemental long-term disability insurance offered
to and paid for by the school employee.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby school employees may
reduce their salary before taxes to pay for medical expenses
not reimbursed by insurance as provided in the salary reduc-
tion plan under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the Internal Revenue Code.

"Premium payment plan" means a benefit plan whereby
school employees may pay their share of group health plan
premiums with pretax dollars as provided in the salary reduc-
tion plan under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the Internal Revenue Code.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's medical premium
contribution, due to an enrollee's tobacco use or an enrolled
subscriber's spouse or state registered domestic partner
choosing not to enroll in their employer-based group medical
when:

* The spouse's or state registered domestic partner's share
of the medical premium is less than ninety-five percent of the
additional cost an employee would be required to pay to
enroll a spouse or state registered domestic partner in the
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public employees benefits board (PEBB) Uniform Medical
Plan (UMP) Classic; and

* The benefits have an actuarial value of at least ninety-
five percent of the actuarial value of PEBB UMP Classic ben-
efits.

"School employee" means all employees of school dis-
tricts, educational service districts, and charter schools estab-
lished under chapter 28A.710 RCW.

"School employees benefits board organization" or
"SEBB organization" means a public school district or educa-
tional service district or charter school established under
chapter 28A.710 RCW that is required to participate in bene-
fit plans provided by the school employees benefits board.

"School year" means school year as defined in RCW
28A.150.203(11).

"SEBB" means the school employees benefits board
established in RCW 41.05.740.

"SEBB benefits" means one or more insurance cover-
ages or other school employee benefits administered by the
SEBB program within the HCA.

"SEBB insurance coverage" means any health plan, life
insurance, or disability insurance administered as a SEBB
benefit.

"SEBB program" means the program within the HCA
that administers insurance and other benefits for eligible
school employees (as described in WAC 182-31-040) and
eligible dependents (as described in 182-31-140).

"Short-term disability insurance" includes any basic
short-term disability insurance paid for by the school
employees benefits board (SEBB) organization and any sup-
plemental short-term disability insurance offered to and paid
for by the school employee.

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
and salary reduction elections outside of the annual open
enrollment period when specific life events occur. During the
special open enrollment subscribers may change health plans
and enroll or remove dependents from coverage. Addition-
ally, school employees may enroll in or waive enrollment in
SEBB medical. School employees eligible to participate in
the salary reductions plan may enroll in or revoke their elec-
tion under the DCAP, medical FSA, or the premium payment
plan and make a new election. For special open enrollment
events related to specific SEBB benefits, see WAC 182-30-
090, 182-30-100, and 182-31-150.

"State registered domestic partner" has the same mean-
ing as defined in RCW 26.60.020(1) and substantially equiv-
alent legal unions from other jurisdictions as defined in RCW
26.60.090.

"Subscriber" means the school employee or continuation
coverage enrollee who has been determined eligible by the
SEBB program or SEBB organization and is the individual to
whom the SEBB program and contracted vendors will issue
all notices, information, requests, and premium bills on
behalf of an enrollee.

"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, pipe tobacco, chewing tobacco, snuff, and other
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tobacco products. It does not include e-cigarettes or United
States Food and Drug Administration (FDA) approved quit
aids.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

NEW SECTION

WAC 182-30-040 Premium payments and premium
refunds. Premiums and applicable premium surcharges are
due as described in this section.

(1) Premium payments. School employees benefits
board (SEBB) insurance coverage premiums and applicable
premium surcharges become due the first of the month in
which SEBB insurance coverage is effective. Premiums and
applicable premium surcharges are due from the subscriber
for the entire month of PEBB insurance coverage and will not
be prorated during any month.

(a) For school employees who are eligible for the
employer contribution, the school employee's premiums and
applicable premium surcharges are due to the SEBB organi-
zation. If a school employee elects supplemental coverage,
the school employee is responsible for payment of premiums
starting the month the supplemental coverage begins.

(b) Unpaid or underpaid premiums or applicable pre-
mium surcharges for all subscribers must be paid, and are due
from the SEBB organization, subscriber, or a subscriber's
legal representative to the health care authority (HCA). For
subscribers not eligible for the employer contribution or
school employees eligible for the employer contribution as
described in WAC 182-31-110, monthly premiums or appli-
cable premium surcharges that remain unpaid for thirty days
will be considered delinquent. A subscriber is allowed a
grace period of thirty days from the date the monthly premi-
ums or applicable premium surcharges become delinquent to
pay the unpaid premium balance or applicable surcharges. If
a subscriber's monthly premiums or applicable premium sur-
charges remain unpaid for sixty days from the original due
date, the subscriber's SEBB insurance coverage will be termi-
nated retroactive to the last day of the month for which the
monthly premiums and any applicable premium surcharges
were paid. If it is determined by the HCA that payment of the
unpaid balance in a lump sum would be considered a hard-
ship, the HCA may develop a reasonable payment plan with
the subscriber or the subscriber's legal representative upon
request.

(c) Monthly premiums or applicable premium sur-
charges due from a subscriber who is not eligible for the
employer contribution will be considered unpaid if one of the
following occurs:

(i) No payment of premiums or applicable premium sur-
charges are received by the HCA and the monthly premiums
or premium surcharges remain unpaid for thirty days; or

(i1) Premium payments or applicable premium sur-
charges received by the HCA are underpaid by an amount
greater than an insignificant shortfall and the monthly premi-
ums or applicable premium surcharges remain underpaid for
thirty days past the date the monthly premiums or applicable
premium surcharges were due.
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(2) Premium refunds. SEBB premiums and applicable
premium surcharges will be refunded using the following
method:

(a) When a subscriber submits an enrollment change
affecting subscriber or dependent eligibility, HCA may allow
up to three months of accounting adjustments. HCA will
refund to the individual or the SEBB organization any excess
premiums and applicable premium surcharges paid during
the three month adjustment period.

(b) If a SEBB subscriber, dependent, or beneficiary sub-
mits a written appeal as described in WAC 182-32-2010,
showing proof of extraordinary circumstances beyond their
control such that it was effectively impossible to submit the
necessary information to accomplish an allowable enrollment
change within sixty days after the event that created a change
of premiums, the SEBB director, the SEBB director's desig-
nee, or the SEBB appeals unit may approve a refund of pre-
miums and applicable premium surcharges that does not
exceed twelve months of premiums.

(c) If a federal government entity determines that an
enrollee is retroactively enrolled in coverage (for example,
medicare) the subscriber or beneficiary may be eligible for a
refund of premiums and applicable premium surcharges paid
during the time if approved by SEBB director or the SEBB
director's designee.

(d) HCA errors will be corrected by returning all excess
premiums and applicable premium surcharges paid by the
SEBB organization, subscriber, or beneficiary.

(e) SEBB organization errors will be corrected by return-
ing all excess premiums and applicable premium surcharges
paid by the school employee or beneficiary.

NEW SECTION

WAC 182-30-050 What are the requirements
regarding premium surcharges? (1) A subscriber's account
will incur a premium surcharge in addition to the subscriber's
monthly premium, when any enrollee, thirteen years and
older, engages in tobacco use.

(a) A subscriber must attest to whether any enrollee, thir-
teen years and older, enrolled in their school employees ben-
efits board (SEBB) medical engages in tobacco use. The sub-
scriber must attest as described in (a)(i) through (iv) of this
subsection:

(i) A school employee who is newly eligible or regains
eligibility for the employer contribution toward SEBB bene-
fits must complete the required form to enroll in SEBB med-
ical. The school employee must include their attestation on
the required form. The school employee must submit the
attestation to their SEBB organization. If the school
employee's attestation results in a premium surcharge, it will
take effect the same date as SEBB medical begins;

(i1) If there is a change in the tobacco use status of any
enrollee, thirteen years and older on the subscriber's SEBB
medical, the subscriber must update their attestation on the
required form. A school employee must submit the form to
their SEBB organization. All other subscribers must submit
their updated attestation to the SEBB program;

* A change that results in a premium surcharge will begin
the first day of the month following the status change. If that



Washington State Register, Issue 18-22

day is the first of the month, the change to the surcharge
begins on that day.

* A change that results in removing the premium sur-
charge will begin the first day of the month following receipt
of the attestation. If that day is the first of the month, the
change to the surcharge begins on that day.

(iii) If a subscriber submits the required form to enroll a
dependent, thirteen years and older, in SEBB medical, the
subscriber must attest for their dependent on the required
form. A school employee must submit the form to their
SEBB organization. All other subscribers must submit their
form to the SEBB program. A change that results in a pre-
mium surcharge will take effect the same date as SEBB med-
ical begins; or

(iv) An enrollee, thirteen years and older, who elects to
continue medical coverage as described in WAC 182-31-090,
must provide an attestation on the required form if they have
not previously attested as described in (a) of this subsection.
The enrollee must submit their updated form to the SEBB
program. An attestation that results in a premium surcharge
will take effect the same date as SEBB medical begins.

(b) A subscriber's account will incur a premium sur-
charge when a subscriber fails to attest to the tobacco use sta-
tus of all enrollees as described in (a) of this subsection.

(c) The SEBB program will provide a reasonable alterna-
tive for enrollees who use tobacco products. A subscriber can
avoid the tobacco use premium surcharge if the subscriber
attests on the required form that all enrollees who use tobacco
products enrolled in or accessed the applicable reasonable
alternative offered below:

(1) An enrollee who is eighteen years and older and uses
tobacco products is currently enrolled in the free tobacco ces-
sation program through their SEBB medical.

(i1) An enrollee who is thirteen through seventeen years
old and uses tobacco products accessed the information and
resources aimed at teens on the Washington state department
of health's web site at https://teen.smokefree.gov.

(iii) A subscriber may contact the SEBB program to
accommodate a physician's recommendation that addresses
an enrollee's use of tobacco products or for information on
how to avoid the tobacco use premium surcharge.

(2) A subscriber will incur a premium surcharge, in addi-
tion to the subscriber's monthly premium, if an enrolled
spouse or state registered domestic partner elected not to
enroll in another employer-based group medical where the
spouse's or state registered domestic partner's share of the
medical premium is less than ninety-five percent of the addi-
tional cost a school employee would be required to pay to
enroll a spouse or state registered domestic partner in the
public employees benefits board (PEBB) Uniform Medical
Plan (UMP) Classic and the benefits have an actuarial value
of at least ninety-five percent of the actuarial value of the
PEBB UMP Classic's benefits.

(a) A subscriber who enrolled a spouse or state registered
domestic partner under their SEBB medical may only attest
during the following times:

(1) When a subscriber becomes eligible to enroll a spouse
or state registered domestic partner in SEBB medical or
during the annual open enrollment. The subscriber must com-
plete the required form to enroll their spouse or state regis-
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tered domestic partner, and include their attestation on that
form. The school employee must submit the form to their
SEBB organization. Any other subscriber must submit the
form to the SEBB program. If the subscriber's attestation
results in a premium surcharge it will take effect the same
date as SEBB medical begins;

(i1)) When a special open enrollment event occurs. The
subscriber must submit the required form to enroll their
spouse or state registered domestic partner in SEBB medical
and include their attestation on the required form. A school
employee must submit the form to their SEBB organization.
Any other subscriber must submit the form to the SEBB pro-
gram. If the subscriber's attestation results in a premium sur-
charge it will take effect the same date as SEBB medical
begins;

(iii) During the annual open enrollment. A subscriber
must attest if during the month prior to the annual open
enrollment the subscriber was:

* Incurring the surcharge;

* Not incurring the surcharge because the spouse's or
state registered domestic partner's share of the medical pre-
mium through their employer-based group medical was more
than ninety-five percent of the additional cost a school
employee would be required to pay to enroll a spouse or state
registered domestic partner in the PEBB UMP Classic; or

* Not incurring the surcharge because the actuarial value
of benefits provided through the spouse's or state registered
domestic partner's employer-based group medical was less
than ninety-five percent of the actuarial value of the PEBB
UMP Classic's benefits.

A subscriber must update their attestation on the required
form. A school employee must submit an updated attestation
to their SEBB organization. Any other subscriber must sub-
mit the form to the SEBB program. The subscriber's attesta-
tion or any correction to a subscriber's attestation must be
received no later than December 3 1st of the year in which the
annual open enrollment occurs. If the subscriber's attestation
results in a premium surcharge, being added or removed, the
change to the surcharge will take effect January 1st of the fol-
lowing year; and

(iv) When there is a change in the spouse's or state regis-
tered domestic partner's employer-based group medical. A
subscriber must update their attestation on the required form.
A school employee must submit an updated attestation to
their SEBB organization no later than sixty days after the
spouse's or state registered domestic partner's employer-
based group medical status changes. Any other subscriber
must submit an updated attestation to the SEBB program no
later than sixty days after the spouse's or state registered
domestic partner's employer-based group medical status
changes;

* A change that results in a premium surcharge will begin
the first day of the month following the status change. If that
day is the first day of the month, the change to the premium
surcharge begins on that day;

* A change that results in removing the premium sur-
charge will begin the first day of the month following receipt
of the attestation. If that day is the first day of the month, the
change to the premium surcharge begins on that day.
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(b) A premium surcharge will be applied to a subscriber
who does not attest as described in (a) of this subsection.

NEW SECTION

WAC 182-30-070 The employer contribution is set
by the health care authority (HCA) and paid to the HCA
for all eligible school employees. School employees benefits
board (SEBB) organizations must pay the employer contribu-
tions to the health care authority (HCA) for SEBB insurance
coverage for all eligible school employees and their depen-
dents.

(1) Employer contributions are set by the HCA, and are
subject to the approval of the governor for availability of
funds as specifically appropriated by the legislature for that
purpose.

(2) Employer contributions must include an amount
determined by the HCA to pay administrative costs to admin-
ister SEBB insurance coverage for school employees.

(3) Each eligible school employee of a SEBB organiza-
tion on leave under the federal Family and Medical Leave
Act (FMLA) is eligible for the employer contribution as
described in WAC 182-31-110.

NEW SECTION

WAC 182-30-075 Subscriber requirements as part of
participation in school employees benefits board (SEBB)
benefits. All school employees must provide their SEBB
organization with their correct mailing address and provide
any updates as needed in the future. All other subscribers
must provide the SEBB program with their correct mailing
address and provide any updates to their mailing address if it
changes.

NEW SECTION

WAC 182-30-090 When may a subscriber change
health plans? Subscribers may change health plans at the
following times:

(1) During annual open enrollment: Subscribers may
change health plans during the school employees benefits
board (SEBB) annual open enrollment period. The subscriber
must submit the required enrollment forms to change their
health plan. A school employee submits the enrollment forms
to their SEBB organization. All other subscribers submit the
enrollment forms to the SEBB program. The required enroll-
ment forms must be received no later than the last day of the
annual open enrollment. Enrollment in the new health plan
will begin January 1st of the following year.

(2) During a special open enrollment: Subscribers may
revoke their health plan election and make a new election
outside of the annual open enrollment if a special open enroll-
ment event occurs. The change in enrollment must be allow-
able under Internal Revenue Code (IRC) and Treasury Regu-
lations, and correspond to and be consistent with the event
that creates the special open enrollment for the subscriber, the
subscriber's dependent, or both. To make a health plan
change, the subscriber must submit the required enrollment
forms. The forms must be received no later than sixty days
after the event occurs. A school employee submits the enroll-
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ment forms to their SEBB organization. All other subscribers
submit the enrollment forms to the SEBB program. Subscrib-
ers must provide evidence of the event that created the special
open enrollment. New health plan coverage will begin the
first day of the month following the latter of the event date or
the date the form is received. If that day is the first of the
month, the change in enrollment begins on that day. If the
special open enrollment is due to the birth, adoption, or
assumption of legal obligation for total or partial support in
anticipation of adoption of a child, health plan coverage will
begin the month in which the birth, adoption, or assumption
of legal obligation for total or partial support in anticipation
of adoption occurs. Any one of the following events may cre-
ate a special open enrollment:

(a) Subscriber acquires a new dependent due to:

(i) Marriage or registering a state registered domestic
partnership;

(i1) Birth, adoption, or when the subscriber has assumed
a legal obligation for total or partial support in anticipation of
adoption; or

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(b) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Subscriber has a change in employment status that
affects the subscriber's eligibility for the employer contribu-
tion toward their employer-based group health plan;

(d) The subscriber's dependent has a change in their own
employment status that affects their eligibility for the
employer contribution under their employer-based group
health plan;

Exception: For the purposes of special open enrollment "employer

contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 26 C.F.R.
54.9801-6.

(e) Subscriber or a subscriber's dependent has a change
in residence that affects health plan availability. If the sub-
scriber moves and the subscriber's current health plan is not
available in the new location the subscriber must select a new
health plan;

(f) A court order requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(g) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(h) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for SEBB health
plan coverage from medicaid or CHIP;

(1) Subscriber or a subscriber's dependent's current health
plan becomes unavailable because the subscriber or enrolled
dependent is no longer eligible for a health savings account
(HSA). The authority may require evidence that the sub-
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scriber or subscriber's dependent is no longer eligible for an
HSA;

(j) Subscriber or a subscriber's dependent experiences a
disruption of care that could function as a reduction in bene-
fits for the subscriber or the subscriber's dependent for a spe-
cific condition or ongoing course of treatment. The sub-
scriber may not change their health plan election if the sub-
scriber's or dependent's physician stops participation with the
subscriber's health plan unless the SEBB program determines
that a continuity of care issue exists. The SEBB program will
consider but not limit its consideration to the following:

(i) Active cancer treatment such as chemotherapy or
radiation therapy for up to ninety days or until medically sta-
ble;

(i1) Transplant within the last twelve months;

(ii1) Scheduled surgery within the next sixty days (elec-
tive procedures within the next sixty days do not qualify for
continuity of care);

(iv) Recent major surgery still within the postoperative
period of up to eight weeks; or

(v) Third trimester of pregnancy.

If the school employee is having premiums taken from
payroll on a pretax basis, a health plan change will not be
approved if it would conflict with provisions of the salary
reduction plan authorized under RCW 41.05.300.

NEW SECTION

WAC 182-30-100 When may a subscriber enroll or
revoke an election and make a new election under the pre-
mium payment plan, medical flexible spending arrange-
ment (FSA), or dependent care assistance program
(DCAP)? A subscriber who is eligible to participate in the
salary reduction plan as described in WAC 182-31-060 may
enroll, or revoke their election and make a new election under
the premium payment plan, medical flexible spending
arrangement (FSA), or dependent care assistance program
(DCAP) at the following times:

(1) When newly eligible under WAC 182-31-040.

(2) During annual open enrollment: An eligible sub-
scriber may elect to enroll in or opt out of their participation
under the premium payment plan during the annual open
enrollment; school employees submit the required form to
their school employees benefits board (SEBB) organization;
all other subscribers submit the form to the health care
authority (HCA). An eligible subscriber may elect to enroll or
reenroll in the medical FSA, DCAP, or both during the
annual open enrollment by submitting the required forms to
their SEBB organization, the HCA or applicable contracted
vendor. All required forms must be received no later than the
last day of the annual open enrollment. The enrollment or
new election becomes effective January 1st of the following
year.

Note: Subscribers enrolled in a consumer-directed health plan
(CDHP) with a health savings account (HSA) cannot also

enroll in a medical FSA in the same plan year. Subscribers who
elect both will only be enrolled in the CDHP with a HSA.

(3) During a special open enrollment: A subscriber
who is eligible to participate in the salary reduction plan may
enroll or revoke their election and make a new election under
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the premium payment plan, medical FSA, or DCAP outside
of the annual open enrollment if a special open enrollment
event occurs. The enrollment or change in election must be
allowable under Internal Revenue Code (IRC) and Treasury
Regulations, and correspond to and be consistent with the
event that creates the special open enrollment. To make a
change or enroll, the school employee must submit the
required forms to their SEBB organization, all other subscrib-
ers must submit the required forms to HCA. The SEBB orga-
nization or HCA must receive the required form and evidence
of the event that created the special open enrollment no later
than sixty days after the event occurs.

For purposes of this section, an eligible dependent
includes any person who qualifies as a dependent of the
school employee for tax purposes under IRC 26 U.S.C. Sec.
152 without regard to the income limitations of that section.
It does not include a state registered domestic partner unless
the state registered domestic partner otherwise qualifies as a
dependent for tax purposes under IRC 26 U.S.C. Sec. 152.

(2) Premium payment plan. A subscriber may enroll or
revoke their election and elect to opt out of the premium pay-
ment plan when any of the following special open enrollment
events occur, if the requested change corresponds to and is
consistent with the event. The enrollment or election to opt
out will be effective the first day of the month following the
latter of the event date or the date the required form is
received. If that day is the first of the month, the enrollment
or change in election begins on that day. If the special open
enrollment is due to the birth, adoption, or assumption of
legal obligation for total or partial support in anticipation of
adoption of a child, the enrollment or change in election will
begin the first of the month in which the event occurs.

(1) Subscriber acquires a new dependent due to:

* Marriage;

* Registering a domestic partnership when the dependent
is a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(i1) Subscriber's dependent no longer meets SEBB eligi-
bility criteria because:

* Subscriber has a change in marital status;

* Subscriber's domestic partnership with a state regis-
tered domestic partner who is a tax dependent is dissolved or
terminated;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by Health Insurance Portability and
Accountability Act (HIPAA);

(iv) Subscriber has a change in employment status that
affects the subscriber's eligibility for their employer contribu-
tion toward their employer's health plan;
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(v) The subscriber's dependent has a change in their
employment status that affects their eligibility for the
employer contribution toward their employer-based group
health plan;

Exception: For the purposes of special open enrollment, "employer

contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 26 C.F.R.
54.9801-6.

(vi) Subscriber or a subscriber's dependent has a change
in enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
SEBB annual open enrollment;

(vii) Subscriber or a subscriber's dependent has a change
in residence that affects health plan availability;

(viii) Subscriber's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(ix) A court order requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(x) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(xi) Subscriber or a subscriber's dependent becomes eli-
gible for state premium assistance subsidy for SEBB health
plan coverage from medicaid or CHIP;

(xii) Subscriber or a subscriber's dependent becomes
entitled to coverage under medicare or the subscriber or a
subscriber's dependent loses eligibility for coverage under
medicare;

(xiii) Subscriber or a subscriber's dependent's current
health plan becomes unavailable because the school
employee or enrolled dependent is no longer eligible for a
HSA. The HCA may require evidence that the subscriber or a
subscriber's dependent is no longer eligible for a HSA;

(xiv) Subscriber or a subscriber's dependent experiences
a disruption of care that could function as a reduction in ben-
efits for the subscriber or a subscriber's dependent for a spe-
cific condition or ongoing course of treatment. The sub-
scriber may not change their health plan election if the sub-
scriber's or dependent's physician stops participation with the
subscriber's health plan unless the SEBB program determines
that a continuity of care issue exists. The SEBB program will
consider but not limit its consideration to the following:

* Active cancer treatment such as chemotherapy or radi-
ation therapy for up to ninety days or until medically stable;

* Transplant within the last twelve months;

* Scheduled surgery within the next sixty days (elective
procedures within the next sixty days do not qualify for con-
tinuity of care);

* Recent major surgery still within the postoperative
period of up to eight weeks; or

* Third trimester of pregnancy.
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(xv) Subscriber or a subscriber's dependent becomes eli-
gible and enrolls in a TRICARE plan, or loses eligibility for
a TRICARE plan.

If the subscriber is having premiums taken from payroll
on a pretax basis, a plan change will not be approved if it
would conflict with provisions of the salary reduction plan
authorized under RCW 41.05.300.

(b) Medical FSA. A subscriber may enroll or revoke
their election and make a new election under the medical
FSA when any one of the following special open enrollment
events occur, if the requested change corresponds to and is
consistent with the event. The enrollment or new election will
be effective the first day of the month following the latter of
the event date or the date the required form and evidence of
the event that created the special open enrollment is received
by the SEBB organization or the HCA. If that day is the first
of the month, the enrollment or change in election begins on
that day. If the special open enrollment is due to the birth,
adoption, or assumption of legal obligation for total or partial
support in anticipation of adoption of a child, the enrollment
or change in election will begin the first of the month in
which the event occurs.

(i) Subscriber acquires a new dependent due to:

» Marriage;

* Registering a domestic partnership if the state regis-
tered domestic partner qualifies as a tax dependent of the sub-
scriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(1) Subscriber's dependent no longer meets SEBB sub-
scriber or has a change in marital status;

* Subscriber's domestic partnership with a state regis-
tered domestic partner who qualifies as a tax dependent is
dissolved or terminated;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by HIPAA;

(iv) Subscriber or a subscriber's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for the medical FSA;

(v) A court order requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(vi) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or CHIP, or the school
employee or a school employee's dependent loses eligibility
for coverage under medicaid or CHIP;

(vii) Subscriber or a subscriber's dependent becomes
entitled to coverage under medicare.

(c) DCAP. A subscriber may enroll or revoke their elec-
tion and make a new election under the DCAP when any one
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of the following special open enrollment events occur, if the
requested change corresponds to and is consistent with the
event. The enrollment or new election will be effective the
first day of the month following the latter of the event date or
the date the required form and evidence of the event that cre-
ated the special open enrollment is received by the SEBB
organization or the HCA. If that day is the first of the month,
the enrollment or change in election begins on that day. If the
special open enrollment is due to the birth, adoption, or
assumption of legal obligation for total or partial support in
anticipation of adoption of a child, the enrollment or change
in election will begin the first of the month in which the event
occurs.

(1) Subscriber acquires a new dependent due to:

» Marriage;

* Registering a domestic partnership if the state regis-
tered domestic partner qualifies as a tax dependent of the sub-
scriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(1) Subscriber or a subscriber's dependent has a change
in employment status that affects the school employee's or a
dependent's eligibility for DCAP;

(iii) Subscriber or a subscriber's dependent has a change
in enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
SEBB annual open enrollment;

(iv) Subscriber changes dependent care provider; the
change to the DCAP election amount can reflect the cost of
the new provider;

(v) Subscriber or a subscriber's spouse experiences a
change in the number of qualifying individuals as defined in
IRC 26 U.S.C. Sec. 21 (b)(1);

(vi) Subscriber dependent care provider imposes a
change in the cost of dependent care; subscriber may make a
change in the DCAP election amount to reflect the new cost
if the dependent care provider is not a qualifying relative of
the subscriber as defined in IRC 26 U.S.C. Sec. 152.

NEW SECTION

WAC 182-30-110 Which school employees benefits
board (SEBB) organization is responsible to pay the
employer contribution for eligible school employees
changing SEBB organizations? When an eligible school
employee's employment relationship terminates with a
school employees benefits board (SEBB) organization at any
time during the month for which a premium contribution is
due and that school employee moves to another SEBB orga-
nization, the SEBB organization losing the school employee
is responsible for the payment of the employer contribution
for the school employee for that month. The SEBB organiza-
tion the school employee is moving to is responsible for pay-
ment of the employer contribution for the school employee
beginning the first day of the month following the move if the
school employee is eligible.

WSR 18-22-064

NEW SECTION

WAC 182-30-120 Advertising or promotion of school
employees benefits board (SEBB) benefit plans. (1) In
order to assure equal and unbiased representation of school
employees benefits board (SEBB) benefits, contracted ven-
dors must comply with all of the following:

(a) All materials describing SEBB benefits must be pre-
pared by or approved by the heath care authority (HCA)
before use.

(b) Distribution or mailing of all benefit descriptions
must be performed by or under the direction of the HCA.

(c) All media announcements or advertising by a con-
tracted vendor which includes any mention of the "school
employees benefits board," "SEBB," "health care authority,"
"HCA," any reference to benefits for "school employees," or
any group of enrollees covered by SEBB benefits, must
receive the advance written approval of the HCA.

(2) Failure to comply with any or all of these require-
ments by a SEBB contracted vendor or subcontractor may
result in contract termination by the authority, refusal to con-
tinue or renew a contract with the noncomplying party, or
both.

Chapter 182-31 WAC
ELIGIBLE SCHOOL EMPLOYEES

NEW SECTION

WAC 182-31-010 Purpose. The purpose of this chapter
is to establish school employees benefits board (SEBB) eligi-
bility criteria for and the effective date of enrollment in
SEBB approved benefits for school employees eligible for
SEBB benefits under RCW 41.05.740 (6)(d)(i). This chapter
does not address where a SEBB organization has locally
negotiated to offer SEBB benefits to school employees who
are anticipated to work less than six hundred thirty hours in a
school year as authorized in RCW 41.05.740 (6)(e).

NEW SECTION

WAC 182-31-020 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates another meaning:

"Annual open enrollment" means a once yearly event set
aside for a period of time by the HCA when subscribers may
make changes to their health plan enrollment and salary
reduction elections for the following plan year. During the
annual open enrollment, subscribers may transfer from one
health plan to another, enroll or remove dependents from
coverage, or enroll or waive enrollment in SEBB medical.
School employees participating in the salary reduction plan
may enroll in or change their election under the dependent
care assistance program (DCAP), and medical flexible
spending arrangement (FSA). They may also enroll in or opt
out of the premium payment plan.

"Authority" or "HCA" means the Washington state
health care authority.

"Calendar days" or "days" means all days including Sat-
urdays, Sundays, and holidays.
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"Consolidated Omnibus Budget Reconciliation Act" or
"COBRA" means continuation coverage as administered
under 42 U.S.C. Secs. 300bb-1 through 300bb-8.

"Continuation coverage" means the temporary continua-
tion of health plan coverage available to enrollees under the
Consolidated Omnibus Budget Reconciliation Act
(COBRA), 42 U.S.C. Secs. 300bb-1 through 300bb-8, the
Uniformed Services Employment and Reemployment Rights
Act (USERRA), 38 U.S.C. Secs. 4301 through 4335, or
SEBB board policies.

"Contracted vendor" means any person, persons, Or
entity under contract or agreement with the HCA to provide
goods or services for the provision or administration of
SEBB benefits. The term "contracted vendor" includes sub-
contractors of the HCA and subcontractors of any person,
persons, or entity under contract or agreement with the HCA
that provide goods or services for the provision or adminis-
tration of SEBB benefits.

"Dependent” means a person who meets eligibility
requirements in WAC 182-31-140.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby school employees may pay for certain
employment related dependent care with pretax dollars as
provided in the salary reduction plan pursuant to 26 U.S.C.
Sec. 129 or other sections of the Internal Revenue Code.

"Director" means the director of the authority.

"Disability insurance" includes any basic long-term dis-
ability insurance paid for by the school employees benefits
board (SEBB) organization and any supplemental long-term
disability or supplemental short-term disability paid for by
the employee.

"Documents" means papers, letters, writings, electronic
mail, electronic files, or other printed or written items. Docu-
ments include evidence needed to verify eligibility for SEBB
benefits and complete the enrollment process.

"Effective date of enrollment" means the first date when
an enrollee is entitled to receive covered benefits.

"Employer contribution" means the funding amount paid
to the HCA by a school employees benefits board (SEBB)
organization for its eligible school employees as described
under WAC 182-31-060.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-31 WAC, who is
enrolled in school employees benefits board (SEBB) bene-
fits, and for whom applicable premium payments have been
made.

"Forms" means both paper forms and forms completed
electronically.

"Health plan" means a plan offering medical, dental, or
any combination of these coverages, developed by the school
employees benefits board and provided by a contracted ven-
dor or self-insured plans administered by the HCA.

"Life insurance" for eligible school employees includes
any basic life insurance and accidental death and dismember-
ment (AD&D) insurance paid for by the school employees
benefits board (SEBB) organization, as well as supplemental
life insurance and supplemental AD&D insurance offered to
and paid for by school employees for themselves and their
dependents.
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"LTD insurance" or "long-term disability insurance"
includes any basic long-term disability insurance paid for by
the school employees benefits board (SEBB) organization
and any supplemental long-term disability insurance offered
to and paid for by the school employee.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby school employees may
reduce their salary before taxes to pay for medical expenses
not reimbursed by insurance as provided in the salary reduc-
tion plan under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the Internal Revenue Code.

"Premium payment plan" means a benefit plan whereby
school employees may pay their share of group health plan
premiums with pretax dollars as provided in the salary reduc-
tion plan. (Chapter 41.05 RCW)

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's medical premium
contribution, due to an enrollee's tobacco use or an enrolled
subscriber's spouse or state registered domestic partner
choosing not to enroll in their employer-based group medical
when:

* The spouse's or state registered domestic partner's share
of the medical premium is less than ninety-five percent of the
additional cost an employee would be required to pay to
enroll a spouse or state registered domestic partner in the
public employees benefits board (PEBB) Uniform Medical
Plan (UMP) Classic; and

* The benefits have an actuarial value of at least ninety-
five percent of the actuarial value of PEBB UMP Classic ben-
efits.

"Salary reduction plan" means a benefit plan whereby
school employees may agree to a reduction of salary on a pre-
tax basis to participate in the dependent care assistance pro-
gram, medical flexible spending arrangement, or premium
payment plan offered pursuant to 26 U.S.C. Sec. 125 or other
sections of the Internal Revenue Code.

"School employee" means all employees of school dis-
tricts, educational service districts, and charter schools estab-
lished under chapter 28A.710 RCW.

"School employees benefits board organization" or
"SEBB organization" means a public school district or educa-
tional service district or charter school established under
chapter 28A.710 RCW that is required to participate in bene-
fit plans provided by the school employees benefits board.

"School year" means school year as defined in RCW
28A.150.203(11).

"SEBB" means the school employees benefits board
established in RCW 41.05.740.

"SEBB benefits" means one or more insurance cover-
ages or other school employee benefits administered by the
SEBB program within the HCA.

"SEBB insurance coverage" means any health plan, life
insurance, or disability insurance administered as a SEBB
benefit.

"SEBB program" means the program within the HCA
that administers insurance and other benefits for eligible
school employees (as described in WAC 182-31-040) and
eligible dependents (as described in WAC 182-31-140).

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
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and salary reduction elections outside of the annual open
enrollment period when specific life events occur. During the
special open enrollment subscribers may change health plans
and enroll or remove dependents from coverage. Addition-
ally, school employees may enroll in or waive enrollment in
SEBB medical. School employees eligible to participate in
the salary reductions plan may enroll in or revoke their elec-
tion under the DCAP, medical FSA, or the premium payment
plan and make a new election. For special open enrollment
events related to specific SEBB benefits, see WAC 182-30-
090, 182-30-100, and 182-31-150.

"State registered domestic partner”" has the same mean-
ing as defined in RCW 26.60.020(1) and substantially equiv-
alent legal unions from other jurisdictions as defined in RCW
26.60.090.

"Subscriber" means the school employee or continuation
coverage enrollee who has been determined eligible by the
SEBB program or SEBB organizations and is the individual
to whom the SEBB program and contracted vendors will
issue all notices, information, requests, and premium bills on
behalf of an enrollee.

"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, pipe tobacco, chewing tobacco, snuff, and other
tobacco products. It does not include e-cigarettes or United
States Food and Drug Administration (FDA) approved quit
aids.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

NEW SECTION

WAC 182-31-030 What are the obligations of a
school employees benefits board (SEBB) organization in
the application of school employee eligibility? (1) All
school employees benefits board (SEBB) organizations must
carry out all actions, policies, and guidance issued by the
SEBB program which are necessary for the operation of ben-
efit plans, education about benefits for school employees,
claims administration, and appeals processing including
those described in chapters 182-30, 182-31, and 182-32
WAC. SEBB organizations must:

(a) Use the methods provided by the SEBB program to
determine eligibility and enrollment in benefits;

(b) Provide eligibility determination reports with content
and in a format designed and communicated by the SEBB
program;

(¢) Support SEBB program auditing of eligibility and
enrollment decisions as needed; and

(d) Carry out corrective action and pay any penalties
imposed by the health care authority (HCA) and established
by the SEBB when the SEBB organization's eligibility deter-
minations fail to comply with the criteria under these rules.

(2) SEBB organizations must determine school
employee and their dependents eligibility for SEBB benefits
and the employer contribution according to the criteria in
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WAC 182-31-040 and 182-31-050. SEBB organizations
must:

(a) Notify newly hired school employees of SEBB pro-
gram rules and guidance for eligibility and appeal rights;

(b) Inform a school employee in writing whether or not
they are eligible for SEBB benefits upon employment. The
written communication must include information about the
school employee's right to appeal eligibility and enrollment
decisions;

(¢) Routinely monitor all school employees work hours
to establish eligibility and maintain the employer contribu-
tion toward SEBB insurance coverage;

(d) Identify when a previously ineligible school
employee becomes eligible or a previously eligible school
employee loses eligibility; and

(e) Inform a school employee in writing whether or not
they are eligible for benefits and the employer contribution
whenever there is a change in work patterns such that the
school employee's eligibility status changes. At the same
time, SEBB organizations must inform school employees of
the right to appeal eligibility and enrollment decisions.

(3) SEBB organizations must determine school
employee's dependents eligibility for SEBB benefits accord-
ing to the criteria in WAC 182-31-140.

NEW SECTION

WAC 182-31-040 How do school employees establish
eligibility for the employer contribution toward school
employees benefits board (SEBB) benefits and when does
SEBB insurance coverage begin? (1) Eligibility shall be
determined solely by the criteria that most closely describes
the school employee's work circumstance.

(2) All hours worked by an employee in their capacity as
a school employee must be included in the calculation of
hours for determining eligibility.

(3) School employee eligibility criteria:

(a) A school employee is eligible for the employer con-
tribution towards school employees benefits board (SEBB)
benefits if they are anticipated to work at least six hundred
thirty hours per school year. The eligibility effective date for
a school employee eligible under this subsection shall be
determined as follows:

(1) If the school employee's first day of work is on or
after September 1st but not later than the first day of school
for the current school year as established by the SEBB orga-
nization, they are eligible for the employer contribution on
the first day of work; or

(i1) If the school employee's first day of work is at any
other time during the school year, they are eligible for the
employer contribution on that day.

(b) A school employee who is not anticipated to work at
least six hundred thirty hours per school year becomes eligi-
ble for the employer contribution towards SEBB benefits on
the date their work pattern is revised in such a way that they
are now anticipated to work six hundred thirty hours in the
school year.

(¢) A school employee who is not anticipated to work at
least six hundred thirty hours in the school year becomes eli-
gible for the employer contribution towards SEBB benefits
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on the date they actually worked six hundred thirty hours in
the school year.

(d) A school employee may establish eligibility for the
employer contribution toward SEBB benefits by stacking of
hours from multiple positions within one SEBB organization.

(4) When SEBB insurance coverage begins:

(a) For a school employee who establishes eligibility
under subsection (3)(a)(i) of this section SEBB insurance
coverage begins on the first day of work for the new school
year.

(b) For a school employee who establishes eligibility
under subsection (3)(a)(ii), (b), or (c) of this section SEBB
insurance coverage begins on the first day of the month fol-
lowing the date the school employee becomes eligible for the
employer contribution towards SEBB benefits.

NEW SECTION

WAC 182-31-050 When does eligibility for the
employer contribution for school employees benefits
board (SEBB) benefits end? (1) The employer contribution
toward school employees benefits board (SEBB) benefits
ends the last day of the month in which the school year ends.
The employer contribution toward SEBB benefits will end
earlier than the end of the school year if one of the following
occurs:

(a) The SEBB organization terminates the employment
relationship. In this case, eligibility for the employer contri-
bution ends the last day of the month in which the employer-
initiated termination notice is effective;

(b) The school employee terminates the employment
relationship. In this case, eligibility for the employer contri-
bution ends the last day of the month in which the school
employee's resignation is effective; or

(c) The school employee's work pattern is revised such
that the school employee is no longer anticipated to work six
hundred thirty hours during the school year. In this case, eli-
gibility for the employer contribution ends as of the last day
of the month in which the change is effective.

(2) If the SEBB organization deducted the school
employee's premium for SEBB insurance coverage after the
school employee was no longer eligible for the employer
contribution, SEBB insurance coverage ends the last day of
the month for which school employee premiums were
deducted.

NEW SECTION

WAC 182-31-060 Who is eligible to participate in the
salary reduction plan? School employees are eligible to
participate in the salary reduction plan provided they are eli-
gible for school employees benefits board (SEBB) benefits as
described in WAC 182-31-040 and they elect to participate
within the time frames described in WAC 182-30-100.

NEW SECTION

WAC 182-31-090 When is an enrollee eligible to con-
tinue school employees benefits board (SEBB) health plan
coverage under Consolidated Omnibus Budget Reconcili-
ation Act (COBRA) and where may school employee sur-
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vivors go for additional coverage options? (1) An enrollee
may continue school employees benefits board (SEBB)
health plan coverage under the federal Consolidated Omni-
bus Budget Reconciliation Act (COBRA) by self-paying the
premium and applicable premium surcharge set by the health
care authority (HCA):

Note: Based on RCW 26.60.015 SEBB policy resolution SEBB
2018-01 a school employee's state registered domestic partner
and the state registered domestic partner's children may con-
tinue SEBB insurance coverage on the same terms and condi-
tions as a legal spouse or child under COBRA.

(a) The enrollee's election must be received by the SEBB
program no later than sixty days from the date the enrollee's
SEBB health plan coverage ended or from the postmark date
on the election notice sent by the SEBB program, whichever
is later;

(b) The enrollee's first premium payment and applicable
premium surcharge are due to the HCA no later than forty-
five days after the election period ends as described in (a) of
this subsection. Following the enrollee's first premium pay-
ment, premiums and applicable premium surcharges must be
paid as described in WAC 182-30-040;

(c) Enrollees who request to voluntarily terminate their
COBRA coverage must do so in writing. The written termi-
nation request must be received by the SEBB program.
Enrollees who terminate their COBRA coverage will not be
eligible to reenroll in COBRA coverage unless they regain
eligibility as described in WAC 182-31-040. COBRA cover-
age will end on the last day of the month in which the SEBB
program receives the termination request. If the termination
request is received on the first day of the month, COBRA
coverage will end on the last day of the previous month; and

(d) Medical flexible spending arrangement (FSA) enroll-
ees who on the date of the qualifying event, have a greater
number of remaining benefits than remaining contribution
payments for the current year, will have an opportunity to
continue making contributions to their medical FSA by elect-
ing COBRA. The enrollee's first premium payment is due to
the contracted vendor no later than forty-five days after the
election period ends as described below. The enrollee's elec-
tion must be received by the contracted vendor no later than
sixty days from the date the enrollee's SEBB health plan cov-
erage ended or from the postmark date on the election notice
sent by the contracted vendor, whichever is later.

(2) A school employee or a school employee's dependent
who loses eligibility for the employer contribution toward
SEBB insurance coverage and who qualifies for continuation
coverage under COBRA may continue medical, dental, or
both.

(3) A school employee or a school employee's dependent
who loses eligibility for continuation coverage described in
WAC 182-31-110 but who has not used the maximum num-
ber of months allowed under COBRA may continue medical,
dental, or both for the remaining difference in months.

(4) A school employee's spouse, state registered domes-
tic partner, or child who loses eligibility due to the death of an
eligible school employee may be eligible to enroll or defer
enrollment as a survivor under PEBB retiree insurance cover-
age as described in WAC 182-12-265.
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NEW SECTION

WAC 182-31-110 What options are available if a
school employee is approved for the federal Family and
Medical Leave Act (FMLA)? (1) A school employee on
approved leave under the federal Family and Medical Leave
Act (FMLA) may continue to receive the employer contribu-
tion toward school employees benefits board (SEBB) insur-
ance coverage in accordance with the federal FMLA. The
school employee may also continue current supplemental life
and supplemental long-term disability insurance. The school
employee's SEBB organization is responsible for determin-
ing if the school employee is eligible for leave under FMLA
and the duration of such leave.

(2) If a school employee's monthly premium or any
applicable premiums surcharge remains unpaid for sixty days
from the original due date, the school employee's SEBB
insurance coverage will be terminated retroactive to the last
day of the month for which the monthly premium and appli-
cable premium surcharge was paid.

(3) If a school employee exhausts the period of leave
approved under FMLA, SEBB insurance coverage may be
continued by self-paying the premium and applicable pre-
mium surcharges set by the health care authority (HCA), with
no contribution from the SEBB organization.

NEW SECTION

WAC 182-31-140 Who are eligible dependents? To
be enrolled in a health plan, a dependent must be eligible
under this section and the subscriber must comply with
enrollment procedures outlined in WAC 182-31-150.

The school employees benefits board (SEBB) program
will verify the eligibility of all self-pay subscriber dependents
and will request documents that provide evidence of a depen-
dent's eligibility. The SEBB program reserves the right to
review a dependent's eligibility at any time. All SEBB orga-
nizations will verify the eligibility of all school employee
dependents and will request documents that provide evidence
of a dependent's eligibility. Both the SEBB program and the
SEBB organizations will maintain these documents. The
SEBB program and SEBB organizations will not enroll
dependents into a health plan if they are unable to verify a
dependent's eligibility within the SEBB program enrollment
timelines.

A self-pay subscriber must notify the SEBB program, in
writing, when their dependent is not eligible under this sec-
tion. A school employee must notify their SEBB organiza-
tion, in writing, when their dependent is not eligible under
this section. The notification must be received no later than
sixty days after the date their dependent is no longer eligible
under this section. See WAC 182-31-150(2) for the conse-
quences of not removing an ineligible dependent from SEBB
insurance coverage.

The following are eligible as dependents:

(1) Legal spouse. Former spouses are not eligible depen-
dents upon finalization of a divorce or annulment, even if a
court order requires the subscriber to provide health insur-
ance for the former spouse;

(2) State registered domestic partner. State registered
domestic partner as defined in RCW 26.60.020(1) and sub-
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stantially equivalent legal unions from other jurisdictions as
defined in RCW 26.60.090. Former state registered domestic
partners are not eligible dependents upon dissolution or ter-
mination of a partnership, even if a court order requires the
subscriber to provide health insurance for the former partner;

(3) Children. Children are eligible through the last day of
the month in which their twenty-sixth birthday occurred
except as described in (f) of this subsection. Children are
defined as the subscriber's:

(a) Children of the school subscriber based on establish-
ment of a parent-child relationship as described in RCW
26.26.101, except when parental rights have been terminated,

(b) Children of the subscriber's spouse, based on the
spouse's establishment of a parent-child relationship as
described in RCW 26.26.101, except when parental rights
have been terminated. The stepchild's relationship to the sub-
scriber (and eligibility as a dependent) ends on the same date
the marriage with the spouse ends through divorce, annul-
ment, dissolution, termination, or death;

(c) Children of the subscriber's state registered domestic
partner, based on the state registered domestic partner's
establishment of a parent-child relationship as described in
RCW 26.26.101, except when parental rights have been ter-
minated. The child's relationship to the subscriber (and eligi-
bility as a dependent) ends on the same date the subscriber's
legal relationship with the state registered domestic partner
ends through divorce, annulment, dissolution, termination, or
death;

(d) Children for whom the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of the child;

(e) Children specified in a court order or divorce decree
for whom the subscriber has a legal obligation to provide sup-
port or health care coverage;

(f) Children of any age with a developmental or physical
disability that renders the child incapable of self-sustaining
employment and chiefly dependent upon the subscriber for
support and maintenance provided such conditions occurs
before the age of twenty-six:

(i) The subscriber must provide proof of the disability
and dependency within sixty days of the child's attainment of
age twenty-six;

(i1) The subscriber must agree to notify the SEBB pro-
gram, in writing, no later than sixty days after the date that the
child is no longer eligible under this subsection;

(iii) A child with a developmental or physical disability
who becomes self-supporting is not eligible under this sub-
section as of the last day of the month in which they become
capable of self-support;

(iv) A child with a developmental or physical disability
age twenty-six and older who becomes capable of self-sup-
port does not regain eligibility if they later become incapable
of self-support; and

(v) The SEBB program with input from the applicable
contracted vendor will periodically verify the eligibility of a
dependent child with a disability beginning at age twenty-six,
but no more frequently than annually after the two-year
period following the child's twenty-sixth birthday, which
may require renewed proof from the subscriber.
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(g) Extended dependent in the legal custody or legal
guardianship of the subscriber, the subscriber's spouse, or the
subscriber's state registered domestic partner. The legal
responsibility is demonstrated by a valid court order and the
child's official residence with the custodian or guardian.
Extended dependent child does not include a foster child
unless the subscriber, the subscriber's spouse, or the sub-
scriber's state registered domestic partner has assumed a legal
obligation for total or partial support in anticipation of adop-
tion.

NEW SECTION

WAC 182-31-150 When may subscribers enroll or
remove eligible dependents? (1) Enrolling dependents in
school employees benefits board (SEBB) benefits. A
dependent must be enrolled in the same health plan coverage
as the subscriber, and the subscriber must be enrolled in a
medical plan to enroll their dependent. Subscribers must sat-
isfy the enrollment requirements as described in subsection
(5) of this section and may enroll eligible dependents at the
following times:

(a) When the subscriber becomes eligible and enrolls in
SEBB benefits. If eligibility is verified and the dependent is
enrolled, the dependent's effective date will be the same as
the subscriber's effective date, except if the subscriber enrolls
a newborn child in supplemental dependent life insurance.
The newborn child's dependent life insurance coverage will
be effective on the date the child becomes fourteen days old;

(b) During the annual open enrollment. SEBB health
plan coverage begins January 1st of the following year; or

(c) During special open enrollment. Subscribers may
enroll dependents during a special open enrollment as
described in subsections (3) and (5)(f) of this section.

(2) Removing dependents from a subscriber's health
plan coverage.

(a) A dependent's eligibility for enrollment in health plan
coverage ends the last day of the month the dependent fails to
meet the eligibility criteria as described in WAC 182-31-140.
Subscribers must notify their SEBB organization when a
dependent is no longer eligible. Consequences for not sub-
mitting notice within sixty days of the last day of the month
the dependent loses eligibility for health plan coverage may
include, but are not limited to:

(1) The dependent may lose eligibility to continue health
plan coverage under one of the continuation coverage
options;

(i1) The subscriber may be billed for claims paid by the
health plan for services that were rendered after the depen-
dent lost eligibility;

(iii) The subscriber may not be able to recover sub-
scriber-paid insurance premiums for dependents that lost
their eligibility; and

(iv) The subscriber may be responsible for premiums
paid by the SEBB organization for the dependent's health
plan coverage after the dependent lost eligibility.

(b) School employees have the opportunity to remove
eligible dependents:

(i) During the annual open enrollment. The dependent
will be removed the last day of December; or
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(i1) During a special open enrollment as described in sub-
sections (3) and (5)(f) of this section.

(c) Enrollees with SEBB continuation coverage as
described in WAC 182-31-090 may remove dependents from
their SEBB insurance coverage outside of the annual open
enrollment or a special open enrollment by providing written
notice to the SEBB program. The dependent will be removed
from the subscriber's SEBB insurance coverage prospec-
tively. SEBB insurance coverage will end on the last day of
the month in which the written notice is received by the
SEBB program. If the written notice is received on the first
day of the month, coverage will end on the last day of the pre-
vious month.

(3) Special open enrollment.

(a) Subscribers may enroll their eligible dependents or
remove them outside of the annual open enrollment if a spe-
cial open enrollment event occurs. The change in enrollment
must be allowable under the Internal Revenue Code and
Treasury Regulations, and correspond to and be consistent
with the event that creates the special open enrollment for the
subscriber, the subscriber's dependents, or both.

(i) Health plan coverage will begin the first of the month
following the later of the event date or the date the required
form is received. If that day is the first of the month, the
change in enrollment begins on that day.

(i1) Enrollment of an extended dependent or a dependent
with a disability will be the first day of the month following
eligibility certification.

(iii) The dependent will be removed from the sub-
scriber's health plan coverage the last day of the month fol-
lowing the later of the event date or the date the required form
and proof of the event is received. If that day is the first of the
month, the change in enrollment will be made the last day of
the previous month.

(iv) If the special open enrollment is due to the birth or
adoption of a child, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of a child, health plan coverage will begin or end as
follows:

* For the newly born child, health plan coverage will
begin the date of birth;

* For a newly adopted child health plan coverage will
begin on the date of placement or the date a legal obligation
is assumed in anticipation of adoption, whichever is earlier;

* For a spouse or state registered domestic partner of a
subscriber, health plan coverage will begin the first day of the
month in which the event occurs. The spouse or state regis-
tered domestic partner will be removed from health plan cov-
erage the last day of the month in which the event occurred;

A newly born child must be at least fourteen days old
before supplemental dependent life insurance coverage pur-
chased by the employee becomes effective.

Any one of the following events may create a special
open enrollment:

(b) Subscriber acquires a new dependent due to:

(1) Marriage or registering a domestic partnership on a
state registry when the dependent is a tax dependent of the
subscriber;
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(i1) Birth, adoption, or when a subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(c) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(d) Subscriber has a change in employment status that
affects the subscriber's eligibility for their employer contribu-
tion toward their employer-based group health plan;

(e) The subscriber's dependent has a change in their own
employment status that affects their eligibility for the
employer contribution under their employer-based group
health plan;

(f) Subscriber or a subscriber's dependent has a change in
enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
SEBB program's annual open enrollment;

(g) Subscriber's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(h) A court order requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(1) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(j) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for SEBB health
plan coverage from medicaid or a state CHIP.

(4) For the purposes of special open enrollment
"employer contribution" means contributions made by the
dependent's current or former employer toward health cover-
age as described in Treasury Regulation 54.9801-6.

(5) Enrollment requirements. A subscriber must sub-
mit the required forms within the time frames described
in this subsection. A school employee must submit the
required forms to their SEBB organization, all other subscrib-
ers must submit the required forms to the SEBB program. In
addition to the required forms indicating dependent enroll-
ment, the subscriber must provide the required documents as
evidence of the dependent's eligibility; or as evidence of the
event that created the special open enrollment. All required
forms and documents must be received within the relevant
time frames.

(a) If a subscriber wants to enroll their eligible depen-
dents when the subscriber becomes eligible to enroll in SEBB
benefits, the subscriber must include the dependent's enroll-
ment information on the required forms and submit them
within the relevant time frame.

(b) If a subscriber wants to enroll eligible dependents
during the SEBB annual open enrollment period, the required
forms must be received no later than the last day of the annual
open enrollment.
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(c) If a subscriber wants to enroll newly eligible depen-
dents, the required forms must be received no later than sixty
days after the dependent becomes eligible except as provided
in (d) of this subsection.

(d) If a subscriber wants to enroll a newborn or child
whom the subscriber has adopted or has assumed a legal obli-
gation for total or partial support in anticipation of adoption,
the subscriber should notify the SEBB program by submit-
ting the required form as soon as possible to ensure timely
payment of claims. If adding the child increases the premium,
the required form must be received no later than sixty days
after the date of the birth, adoption, or the date the legal obli-
gation is assumed for total or partial support in anticipation of
adoption.

(e) If the subscriber wants to enroll a child age twenty-
six or older as a child with a disability, the required forms
must be received no later than sixty days after the last day of
the month in which the child reaches age twenty-six or within
the relevant time frame described in WAC 182-31-140 (3)().
To recertify an enrolled child with a disability, the required
forms must be received by the SEBB program or the con-
tracted vendor by the child's scheduled SEBB coverage ter-
mination date.

(f) If the subscriber wants to change a dependent's enroll-
ment status during a special open enrollment, required forms
must be received no later than sixty days after the event that
creates the special open enrollment.

NEW SECTION

WAC 182-31-160 National Medical Support Notice
(NMSN). When a National Medical Support Notice (NMSN)
requires a subscriber to provide health plan coverage for a
dependent child the following provisions apply:

(1) The subscriber may enroll their dependent child and
request changes to their health plan coverage as described
under subsection (3) of this section. School employees sub-
mit the required forms to their school employees benefits
board (SEBB) organization. All other subscribers submit the
required forms to the SEBB program;

(2) If the subscriber fails to request enrollment or health
plan coverage changes as directed by the NMSN, the SEBB
organization or the SEBB program may make enrollment or
health plan coverage changes according to subsection (3) of
this section upon request of:

(a) The child's other parent; or

(b) Child support enforcement program.

(3) Changes to health plan coverage or enrollment are
allowed as directed by the NMSN:

(a) The dependent will be enrolled under the subscriber's
health plan coverage as directed by the NMSN;

(b) A school employee who has waived SEBB medical
as approved by the SEBB will be enrolled in medical as
directed by the NMSN, in order to enroll the dependent;

(¢) The subscriber's selected health plan will be changed
if directed by the NMSN;

(d) If the dependent is already enrolled under another
SEBB subscriber, the dependent will be removed from the
other health plan coverage and enrolled as directed by the
NMSN; or
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(e) If the subscriber is eligible for and elects Consoli-
dated Omnibus Budget Reconciliation Act (COBRA) or
other continuation coverage, the NMSN will be enforced and
the dependent must be covered in accordance with the
NMSN.

(4) Changes to health plan coverage or enrollment as
described in subsection (3)(a) through (c) of this section will
begin the first day of the month following receipt of the
NMSN. If the NMSN is received on the first day of the
month, the change to health plan coverage or enrollment
begins on that day. A dependent will be removed from the
subscriber's health plan coverage as described in subsection
(3)(d) of this section the last day of the month the NMSN is
received. If that day is the first of the month, the change in
enrollment will be made the last day of the previous month.

(5) The subscriber may be eligible to make changes to
their health plan enrollment and salary reduction elections
related to the NMSN as described in WAC 182-30-090 (1)
and (2) or 182-31-150(3).

Chapter 182-32 WAC
APPEALS PRACTICES AND PROCEDURES

PART I

GENERAL PROVISIONS

NEW SECTION

WAC 182-32-010 Purpose. This chapter describes the
general rules and procedures that apply to the health care
authority's brief adjudicative proceedings and formal admin-
istrative hearings for the school employees benefits board
(SEBB) program.

NEW SECTION

WAC 182-32-020 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates another meaning:

"Appellant" means a person who requests a review by
the SEBB appeals unit or a formal administrative hearing
about the action of the SEBB organization, the HCA, or its
contracted vendor.

"Authority" or "HCA" means the Washington state
health care authority.

"Brief adjudicative proceeding"” means the process
described in RCW 34.05.482 through 34.05.494.

"Business days" means all days except Saturdays, Sun-
days, and all legal holidays as set forth in RCW 1.16.050.

"Calendar days" or "days" means all days including Sat-
urdays, Sundays, and holidays.

"Continuance" means a change in the date or time of
when a brief adjudicative proceeding or formal administra-
tive hearing will occur.

"Contracted vendor" means any person, persons, Or
entity under contract or agreement with the HCA to provide
goods or services for the provision or administration of
SEBB benefits. The term contracted vendor includes subcon-
tractors of the HCA and subcontractors of any person, per-
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sons, or entity under contract or agreement with the HCA that
provide goods or services for the provision or administration
of SEBB benefits.

"Denial" or "denial notice" means an action by, or com-
munication from, either a school employees benefits board
(SEBB) organization, contracted vendor, or the SEBB pro-
gram that aggrieves a subscriber, a dependent, or an appli-
cant, with regard to SEBB benefits including, but not limited
to, actions or communications expressly designated as a
"denial," "denial notice," or "cancellation notice."

"Dependent” means a person who meets eligibility
requirements in WAC 182-31-140.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby school employees may pay for certain
employment related dependent care with pretax dollars as
provided in the salary reduction plan pursuant to 26 U.S.C.
Sec. 129 or other sections of the Internal Revenue Code.

"Director" means the director of the authority.

"Disability insurance" includes any basic long-term dis-
ability insurance paid for by the school employees benefits
board (SEBB) organization and any supplemental long-term
disability or supplemental short-term disability paid for by
the employee.

"Documents" means papers, letters, writings, electronic
mail, electronic files, or other printed or written items. Docu-
ments include evidence needed to verify eligibility for SEBB
benefits and complete the enrollment process.

"Employer contribution" means the funding amount paid
to the HCA by a school employees benefits board (SEBB)
organization for its eligible school employees as described
under WAC 182-31-060.

"Employer-paid coverage" means SEBB insurance cov-
erage for which an employer contribution is made by a SEBB
organization for school employees eligible in WAC 182-31-
060.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-31 WAC, who is
enrolled in SEBB benefits, and for whom applicable pre-
mium payments have been made.

"File" or "filing" means the act of delivering documents
to the office of the presiding officer, review officer, or hear-
ing officer. A document is considered filed when it is
received by the health care authority or its designee.

"Final order" means an order that is the final health care
authority decision.

"Formal administrative hearing" means a proceeding
before a hearing officer that gives an appellant an opportunity
for an evidentiary hearing as described in RCW 34.05.413
through 34.05.479.

"HCA hearing representative" means a person who is
authorized to represent the SEBB program in a formal admin-
istrative hearing. The person may be an assistant attorney
general or authorized HCA employee.

"Health plan" means a plan offering medical, dental, or
any combination of these coverages, developed by the school
employees benefits board and provided by a contracted ven-
dor or self-insured plans administered by the HCA.

"Hearing officer" means an impartial decision maker
who presides at a formal administrative hearing, and is:

* A director-designated HCA employee; or
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» When the director has designated the office of adminis-
trative hearings (OAH) as a hearing body, an administrative
law judge employed by the OAH.

"Life insurance" for eligible school employees includes
any basic life insurance and accidental death and dismember-
ment (AD&D) insurance paid for by the school employees
benefits board (SEBB) organization, as well as supplemental
life insurance and supplemental AD&D insurance offered to
and paid for by school employees for themselves and their
dependents.

"LTD insurance" or "long-term disability insurance"
includes any basic long-term disability insurance paid for by
the school employees benefits board (SEBB) organization
and any supplemental long-term disability insurance offered
to and paid for by the school employee.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby school employees may
reduce their salary before taxes to pay for medical expenses
not reimbursed by insurance as provided in the salary reduc-
tion plan under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the Internal Revenue Code.

"Prehearing conference" means a proceeding scheduled
and conducted by a hearing officer to address issues in prepa-
ration for a formal administrative hearing.

"Premium payment plan" means a benefit plan whereby
school employees may pay their share of group health plan
premiums with pretax dollars as provided in the salary reduc-
tion plan.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's medical premium
contribution, due to an enrollee's tobacco use or an enrolled
subscriber's spouse or state registered domestic partner
choosing not to enroll in their employer-based group medical
when:

* The spouse's or state registered domestic partner's share
of the medical premiums is less than ninety-five percent of
the additional cost an employee would be required to pay to
enroll a spouse or state registered domestic partner in the
public employees benefits board (PEBB) Uniform Medical
Plan (UMP) Classic; and

* The benefits have an actuarial value of at least ninety-
five percent of the actuarial value of PEBB UMP Classic ben-
efits.

"Presiding officer" means an impartial decision maker
who conducts a brief adjudicative proceeding and is a direc-
tor-designated HCA employee.

"Review officer or officers" means one or more dele-
gates from the director that consider appeals relating to the
administration of SEBB benefits by the SEBB program.

"Salary reduction plan" means a benefit plan whereby
school employees may agree to a reduction of salary on a pre-
tax basis to participate in the dependent care assistance pro-
gram (DCAP), medical flexible spending arrangement
(FSA), or premium payment plan offered pursuant to 26
U.S.C. Sec. 125 or other sections of the Internal Revenue
Code.

"School employee" means all employees of school dis-
tricts, educational service districts, and charter schools estab-
lished under chapter 28A.710 RCW.
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"School employees benefits board organization" or
"SEBB organization" means a public school district or educa-
tional service district or charter school established under
chapter 28A.710 RCW that is required to participate in bene-
fit plans provided by the school employees benefit board.

"SEBB" means the school employees benefits board
established in RCW 41.05.740.

"SEBB benefits" means one or more insurance cover-
ages or other employee benefits administered by the SEBB
program within the HCA.

"SEBB insurance coverage" means any health plan, life
insurance, disability insurance administered as a SEBB bene-
fit.

"SEBB program" means the program within the HCA
that administers insurance and other benefits for eligible
school employees (as described in WAC 182-31-040), and
eligible dependents (as described in WAC 182-31-140).

"State registered domestic partner," has the same mean-
ing as defined in RCW 26.60.020(1) and substantially equiv-
alent legal unions from other jurisdictions as defined in RCW
26.60.090.

"Subscriber" means the school employee or continuation
coverage enrollee who has been determined eligible by the
SEBB program or SEBB organizations and is the individual
to whom the SEBB program and contracted vendors will
issue all notices, information, requests, and premium bills on
behalf of an enrollee.

"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, pipe tobacco, chewing tobacco, snuff, and other
tobacco products. It does not include e-cigarettes or United
States Food and Drug Administration (FDA) approved quit
aids.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

NEW SECTION

WAC 182-32-055 Mailing address changes. (1)
During the appeal process, if the appellant's mailing address
changes, the appellant must notify the school employees ben-
efits board (SEBB) appeals unit as soon as possible.

(2) If the appellant does not notify the SEBB appeals unit
of a change in the appellant's mailing address and the SEBB
appeals unit continues to serve notices and other important
documents to the appellant's last known mailing address, the
documents will be deemed served on the appellant.

(3) This requirement to provide notice of an address
change is in addition to WAC 182-30-075 that require a sub-
scriber to update their address with the SEBB appeals unit.

NEW SECTION

WAC 182-32-058 Service or serve. (1) When the rules
in this chapter or in other school employees benefits board
(SEBB) program rules or statutes require a party to serve cop-
ies of documents on other parties, a party must send copies of
the documents to all other parties or their representatives as
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described in this chapter. In this section, requirements for ser-
vice or delivery by a party apply also when service is required
by the presiding officer or review officer or officers, or hear-
ing officer.

(2) Unless otherwise stated in applicable law, documents
may be sent only as identified in this chapter to accomplish
service. A party may serve someone by:

(a) Personal service (hand delivery);

(b) First class, registered, or certified mail sent via the
United States Postal Service or Washington state consoli-
dated mail services;

(c) Fax;

(d) Commercial delivery service; or

(e) Legal messenger service.

(3) A party must serve all other parties or their represen-
tatives whenever the party files a motion, pleading, brief, or
other document with the presiding officer, review officer or
officers, or hearing officer's office, or when required by law.

(4) Service is complete when:

(a) Personal service is made;

(b) Mail is properly stamped, addressed, and deposited in
the United States Postal Service;

(c) Mail is properly addressed, and deposited in the
Washington state consolidated mail services;

(d) Fax produces proof of transmission;

(e) A parcel is delivered to a commercial delivery service
with charges prepaid; or

(f) A parcel is delivered to a legal messenger service
with charges prepaid.

(5) A party may prove service by providing any of the
following:

(a) A signed affidavit or certificate of mailing;

(b) The certified mail receipt signed by the person who
received the parcel;

(c) A signed receipt from the person who accepted the
commercial delivery service or legal messenger service par-
cel;

(d) Proof of fax transmission.

(6) Service cannot be made by electronic mail unless
mutually agreed to in advance and in writing by the parties.

(7) If the document is a subpoena, follow the compliance
procedure as described in WAC 182-32-3130.

NEW SECTION

WAC 182-32-064 Applicable rules and laws. A pre-
siding officer, review officer or officers, or hearing officer
must first apply the applicable school employees benefits
board (SEBB) program rules adopted in the Washington
Administrative Code (WAC). If no SEBB program rule
applies, the presiding officer, review officer or officers, or
hearing officer must decide the issue according to the best
legal authority and reasoning available, including federal and
Washington state constitutions, statutes, regulations, signifi-
cant decisions indexed as described in WAC 182-32-130, and
court decisions.

NEW SECTION

WAC 182-32-066 Burden of proof, standard of
proof, and presumptions. (1) The burden of proof is a
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party's responsibility to provide evidence regarding disputed
facts and persuade the presiding officer, review officer or
officers, or hearing officer that a position is correct based on
the standard of proof.

(2) Standard of proof refers to the amount of evidence
needed to prove a party's position. Unless stated otherwise in
rules or law, the standard of proof in a brief adjudicative pro-
ceeding or formal administrative hearing is a preponderance
of the evidence, meaning that something is more likely to be
true than not.

(3) Public officers and school employees benefits board
(SEBB) organizations are presumed to have properly per-
formed their duties and acted as described in the law, unless
substantial evidence to the contrary is presented. A party
challenging this presumption bears the burden of proof.

NEW SECTION

WAC 182-32-120 Computation of time. (1) In com-
puting any period of time prescribed by this chapter, the day
of the event from which the time begins to run is not
included. (For example, if an initial order is served on Friday
and the party has twenty-one days to request a review, start
counting the days with Saturday.)

(2) Except as provided in subsection (3) of this section,
the last day of the period so computed is included unless it is
a Saturday, Sunday, or legal holiday as defined in RCW
1.16.050, in which case the period extends to the end of the
next business day.

(3) When the period of time prescribed or allowed is less
than ten days, intermediate Saturdays, Sundays and legal hol-
idays shall be excluded in the computation.

(4) The deadline is 5:00 p.m. on the last day of the com-
puted period.

NEW SECTION

WAC 182-32-130 Index of significant decisions. (1) A
final decision may be relied upon, used, or cited as precedent
by a party if the final order has been indexed in the authority's
index of significant decisions in accordance with RCW
34.05.473 (1)(b).

(2) An index of significant decisions is available to the
public on the health care authority's (HCA) web site. As deci-
sions are indexed they will be available on the web site.

(3) A final decision published in the index of significant
decisions may be removed from the index when:

(a) A published decision entered by the court of appeals
or the supreme court reverses an indexed final decision; or

(b) HCA determines that the indexed final decision is no
longer precedential due to changes in statute, rule, or policy.

PART II

BRIEF ADJUDICATIVE PROCEEDINGS

NEW SECTION

WAC 182-32-2000 Brief adjudicative proceedings.
Pursuant to RCW 34.05.482, the authority will use brief adju-
dicative proceedings for issues identified in this chapter when
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doing so would not violate law, or when protection of the
public interest does not require the authority to give notice
and an opportunity to participate to persons other than the
parties, or the issue and interests involved in the controversy
do not warrant use of the procedures of RCW 34.05.413
through 34.05.479 which govern formal administrative hear-
ings.

NEW SECTION

WAC 182-32-2005 Record—Brief adjudicative pro-
ceeding. The record in a brief adjudicative proceeding con-
sists of any documents regarding the matter, considered or
prepared by the presiding officer for the brief adjudicative
proceeding or by the review officer or officers for any
review. The authority's record does not have to constitute the
exclusive basis for agency action, unless otherwise required
by law.

NEW SECTION

WAC 182-32-2010 Appealing a decision regarding
eligibility, enrollment, premium payments, premium sur-
charges, or the administration of school employees bene-
fits board (SEBB) benefits. (1) Any current or former
school employee of a school employees benefits board
(SEBB) organization or their dependent aggrieved by a deci-
sion made by the SEBB organization with regard to SEBB
eligibility, enrollment, or premium surcharges may appeal
that decision to the SEBB organization by the process out-
lined in WAC 182-32-2020.

Note: Eligibility decisions address whether a subscriber or a sub-
scriber's dependent is entitled to SEBB insurance coverage, as
described in SEBB rules and policies. Enrollment decisions
address the application for SEBB benefits as described in
SEBB rules and policies including, but not limited to, the sub-
mission of proper documentation and meeting enrollment
deadlines.

(2) Any subscriber or dependent aggrieved by a decision
made by the SEBB program with regard to SEBB eligibility,
enrollment, premium payments, or premium surcharges may
appeal that decision to the SEBB appeals unit by the process
described in WAC 182-32-2030.

(3) Any enrollee aggrieved by a decision regarding the
administration of a health plan, life insurance, disability
insurance, or property and casualty insurance may appeal that
decision by following the appeal provisions of those plans,
with the exception of:

(a) Enrollment decisions;

(b) Premium payment decisions other than life insurance
premium payment decisions; and

(c) Eligibility decisions.

(4) Any school employee aggrieved by a decision
regarding the administration of a benefit offered under the
salary reduction plan may appeal that decision by the process
described in WAC 182-32-2050.

NEW SECTION

WAC 182-32-2020 Appealing a decision made by a
school employees benefits board (SEBB) organization
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about eligibility, premium surcharge, or enrollment in
benefits. (1) An eligibility, premium surcharge, or enroll-
ment decision made by a school employees benefits board
(SEBB) organization may be appealed by submitting a writ-
ten request for administrative review to the SEBB organiza-
tion. The SEBB organization must receive the request for
administrative review no later than thirty days after the date
of the denial notice. The contents of the request for adminis-
trative review are to be provided as described in WAC 182-
32-2070.

(a) Upon receiving the request for administrative review,
the SEBB organization shall perform a complete review of
the denial by one or more staff who did not take part in the
decision resulting in the denial.

(b) The SEBB organization shall render a written deci-
sion within thirty days of receiving the written request for
administrative review. The written decision shall be sent to
the school employee or school employee's dependent who
submitted the request for administrative review and must
include description of the appeal rights. The SEBB organiza-
tion shall also send a copy of the SEBB organization's written
decision to the SEBB organization's administrator (or desig-
nee) and to the SEBB appeals unit. If the SEBB organization
fails to render a written decision within thirty days of receiv-
ing the written request for administrative review, the request
for administrative review may be considered denied and the
original underlying SEBB organization decision may be
appealed to the SEBB appeals unit by following the process
in this section.

(c) The SEBB organization may reverse eligibility, pre-
mium surcharge, or enrollment decisions based only on cir-
cumstances that arose due to delays caused by the SEBB
organization or errors made by the SEBB organization.

(2) Any current or former school employee or school
employee's dependent who disagrees with the SEBB organi-
zation's decision in response to a request for administrative
review, as described in subsection (1) of this section, may
request a brief adjudicative proceeding to be conducted by
the authority by submitting a request to the SEBB appeals
unit.

(a) The SEBB appeals unit must receive the request for a
brief adjudicative proceeding no later than thirty days after
the date of the SEBB organization's written decision on the
request for administrative review. The contents of the request
for a brief adjudicative proceeding are to be provided as
described in WAC 182-32-2070.

(i) The SEBB appeals unit shall notify the appellant in
writing when the request for a brief adjudicative proceeding
has been received.

(i1) Once the SEBB appeals unit receives a request for a
brief adjudicative proceeding, the SEBB appeals unit will
send a request for documentation and information to the
applicable SEBB organization. The SEBB organization will
then have two business days to respond to the request and
provide the requested documentation and information. The
SEBB organization will also send a copy of the documenta-
tion and information to the employee, former employee, or
the employee's dependent.

(iii) The brief adjudicative proceeding will be conducted
by a presiding officer designated by the director.
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(b) If a school employee fails to timely request a brief
adjudicative proceeding to appeal the SEBB organization's
written decision within thirty days by following the process
in subsection (2) of this section, the SEBB organization's
prior decision becomes the health care authority's final deci-
sion.

NEW SECTION

WAC 182-32-2030 Appealing a school employees
benefits board (SEBB) program decision regarding eligi-
bility, enrollment, premium payments, and premium sur-
charges. (1) A decision made by the school employees bene-
fits board (SEBB) program regarding eligibility, enrollment,
premium payments, or premium surcharges may be appealed
by submitting a request to the SEBB appeals unit for a brief
adjudicative proceeding to be conducted by the authority.

(2) The contents of the request for a brief adjudicative
proceeding are to be provided as described in WAC 182-32-
2070.

(3) The request for a brief adjudicative proceeding from
a current or former school employee or school employee's
dependent must be received by the SEBB appeals unit no
later than thirty days after the date of the denial notice.

(4) The request for a brief adjudicative proceeding from
a self-pay enrollee or dependent of self-pay enrollee must be
received by the SEBB appeals unit no later than sixty days
after the date of the denial notice.

(5) The SEBB appeals unit shall notify the appellant in
writing when the request for a brief adjudicative proceeding
has been received.

(6) The brief adjudicative proceeding will be conducted
by a presiding officer designated by the director.

(7) Failing to timely request a brief adjudicative proceed-
ing to appeal a decision made under this section within appli-
cable time frames described in subsections (3) and (4) of this
section, will result in the prior decision becoming the author-
ity's final decision without further action.

NEW SECTION

WAC 182-32-2050 How can a school employee
appeal a decision regarding the administration of benefits
offered under the salary reduction plan? (1) Any school
employee who disagrees with a decision that denies eligibil-
ity for, or enrollment in, a benefit offered under the salary
reduction plan may appeal that decision by submitting a writ-
ten request for administrative review to their school employ-
ees benefits board (SEBB) organization. The SEBB organi-
zation must receive the written request for administrative
review no later than thirty days after the date of the decision
resulting in denial. The contents of the written request for
administrative review are to be provided as described in
WAC 182-32-2070.

(a) Upon receiving the written request for administrative
review, the SEBB organization shall perform a complete
review of the denial by one or more staff who did not take
part in the decision resulting in the denial.

(b) The SEBB organization shall render a written deci-
sion within thirty days of receiving the written request for
administrative review. The written decision shall be sent to
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the school employee who submitted the written request for
review and must include a description of appeal rights. The
SEBB organization shall also send a copy of the SEBB orga-
nization's written decision to the SEBB organization's admin-
istrator (or designee) and to the SEBB appeals unit. If the
SEBB organization fails to render a written decision within
thirty days of receiving the written request for administrative
review, the request for administrative review may be consid-
ered denied and the original underlying SEBB organization
decision may be appealed to the SEBB appeals unit by fol-
lowing the process in this section.

(2) Any school employee who disagrees with the SEBB
organization's decision in response to a written request for
administrative review, as described in this section, may
request a brief adjudicative proceeding to be conducted by
the authority by submitting a written request to the SEBB
appeals unit.

(a) The SEBB appeals unit must receive the request for a
brief adjudicative proceeding no later than thirty days after
the date of the SEBB organization's written decision on the
request for administrative review. The contents of the request
for a brief adjudicative proceeding are to be provided as
described in WAC 182-32-2070.

(i) The SEBB appeals unit shall notify the appellant in
writing when the request for a brief adjudicative proceeding
has been received.

(i1) Once the SEBB appeals unit receives a request for a
brief adjudicative proceeding, the SEBB appeals unit will
send a request for documentation and information to the
applicable SEBB organization. The SEBB organization will
then have two business days to respond to the request. The
SEBB organization will also send a copy of the documenta-
tion and information to the school employee.

(iii) The brief adjudicative proceeding will be conducted
by a presiding officer designated by the director.

(b) If a school employee fails to timely request a brief
adjudicative proceeding to appeal a decision made under this
section within thirty days by following the process described
in this subsection, the SEBB organization's prior written
decision becomes the authority's final decision without fur-
ther action by the authority.

(3) Any school employee aggrieved by a decision
regarding a claim for benefits under the medical flexible
spending arrangement (FSA) or dependent care assistance
program (DCAP) offered under the salary reduction plan may
appeal that decision to the HCA contracted vendor by follow-
ing the appeal process of that contracted vendor.

(a) Any school employee who disagrees with a decision
in response to an appeal filed with the contracted vendor that
administers the medical FSA and DCAP under the salary
reduction plan may request a brief adjudicative proceeding
by submitting a written request to the SEBB appeals unit. The
SEBB appeals unit must receive the request for a brief adju-
dicative proceeding no later than thirty days after the date of
the contracted vendor's appeal decision. The contents of the
request for a brief adjudicative proceeding are to be provided
as described in WAC 182-32-2070.

(1) The SEBB appeals unit shall notify the appellant in
writing when the request for a brief adjudicative proceeding
has been received.
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(i1) The brief adjudicative proceeding will be conducted
by a presiding officer designated by the director.

(b) If a school employee fails to timely request a brief
adjudicative proceeding to appeal a decision made under this
section within thirty days by following the process described
in this subsection, the contracted vendor's prior written deci-
sion becomes the health care authority (HCA) final decision.

(4) Any school employee aggrieved by a decision
regarding the administration of the premium payment plan
offered under the salary reduction plan may request a brief
adjudicative proceeding to be conducted by the HCA by sub-
mitting a written request to the SEBB appeals unit for a brief
adjudicative proceeding.

(a) The SEBB appeals unit must receive the request for a
brief adjudicative proceeding no later than thirty days after
the date of the denial notice by the SEBB program. The con-
tents of the request for a brief adjudicative proceeding are to
be provided as described in WAC 182-16-2070.

(i) The SEBB appeals unit shall notify the appellant in
writing when the notice of appeal has been received.

(i1) The brief adjudicative proceeding will be conducted
by a presiding officer designated by the director.

(b) If a school employee fails to timely request a brief
adjudicative proceeding to appeal a decision made under this
section within thirty days by following the process described
in this subsection, the SEBB program's written decision
becomes the authority's final decision.

NEW SECTION

WAC 182-32-2070 What should a written request for
administrative review and a request for brief adjudicative
proceeding contain? A written request for administrative
review of the school employees benefits board (SEBB) orga-
nization's decision and a request for brief adjudicative pro-
ceeding should contain:

(1) The name and mailing address of the party requesting
an administrative review or the brief adjudicative proceeding;

(2) The name and mailing address of the appealing
party's representative, if any;

(3) Documentation, or reference to documentation, of
decisions previously rendered through the appeal process, if
any;

(4) A statement identifying the specific portion of the
decision being appealed and clarifying what is believed to be
unlawful or in error;

(5) A statement of facts in support of the appealing
party's position;

(6) Any information or documentation that the appealing
party would like considered;

(7) The type of relief sought; and

(8) The signature of the appealing party or the appealing
party's representative.

NEW SECTION

WAC 182-32-2080 Who can appeal or represent a
party in a brief adjudicative proceeding? (1) The appellant
may act as their own representative or may choose to be rep-
resented by another person, except employees of the health
care authority (HCA) or HCA's authorized agents.
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(2) If the appellant is represented by a person who is not
an attorney admitted to practice in Washington state, the rep-
resentative must provide the presiding officer and other par-
ties with the representative's name, address, and telephone
number. In cases involving confidential information, the non-
attorney representative must provide the school employees
benefits board (SEBB) appeals unit and other parties with a
signed, written consent permitting release to the nonattorney
representative of the appellant's personal health information
protected by state or federal law.

(3) An attorney admitted to practice law in Washington
state representing the appellant must file a written notice of
appearance containing the attorney's name, address, and tele-
phone number with the presiding officer's office and serve all
parties with the notice. In cases involving confidential infor-
mation, the attorney must provide the SEBB appeals unit and
other parties with a signed, written consent permitting release
to the attorney of the appellant's personal health information
protected by state or federal law. If the appellant's attorney
representative no longer represents the appellant, then the
attorney must file a written notice of withdrawal of represen-
tation with the presiding officer or review officer or officer's
office and serve all parties with the notice.

NEW SECTION

WAC 182-32-2085 Continuances. The presiding offi-
cer, review officer or officers may grant in their sole discre-
tion, a request for a continuance on motion of the appellant,
the authority, or on its own motion. The continuance may be
up to thirty calendar days.

NEW SECTION

WAC 182-32-2090 Initial order. Unless a continuance
has been granted, within ten days after the school employees
benefits board (SEBB) appeals unit receives a request for a
brief adjudicative proceeding, the presiding officer shall ren-
der a written initial order that addresses the issue or issues
raised by the appellant in their appeal. The presiding officer
shall serve a copy of the initial order on all parties and the ini-
tial order shall contain information on how the appellant may
request review of the initial order.

NEW SECTION

WAC 182-32-2100 How to request a review of an ini-
tial order resulting from a brief adjudicative proceeding.
(1) An appellant who has received an initial order upholding
a school employees benefits board (SEBB) organization deci-
sion, SEBB program decision, or a decision made by SEBB
program contracted vendor, may request review of the initial
order by the authority. The appellant must file a written
request for review of the initial order or make an oral request
for review of the initial order with the SEBB appeals unit
within twenty-one days after service of the initial order. The
written request for review of the initial order must be pro-
vided using the contact information included in the initial
order. If the appellant fails to request review of the initial
order within twenty-one days, the order becomes the final
order without further action by the authority.
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(2) Upon timely request by the appellant, a review of an
initial order will be performed by one or more review officers
designated by the director of the authority.

(3) If the appellant have not requested review, the
authority may review an order resulting from a brief adju-
dicative proceeding on its own motion, and without notice to
the parties, but it may not take action on review less favorable
to any party than the initial order without giving that party
notice and an opportunity to explain that party's view of the
matter.

NEW SECTION

WAC 182-32-2105 Withdrawing the request for a
brief adjudicative proceeding or review of an initial
order. (1) The appellant may withdraw the request for a brief
adjudicative proceeding or review of an initial order for any
reason, and at any time, by contacting the school employees
benefits board (SEBB) appeals unit. The SEBB appeals unit
will present the withdrawal request to the presiding officer or
review officer or officers.

(2) The request for withdrawal must be made in writing.

(3) After a withdrawal request is received, the presiding
officer or review officer or officers must enter and serve a
written order dismissing the appeal.

(4) If an appellant withdraws a request for a brief adju-
dicative proceeding or review of an initial order, the appellant
may not reinstate the request for a brief adjudicative proceed-
ing or review of an initial order unless time remains on their
original appeal period.

NEW SECTION

WAC 182-32-2110 Final order. (1) A final order
issued by the review officer or officers will be issued in writ-
ing and include a brief statement of the reasons for the deci-
sion.

(2) The final order must be rendered and served within
twenty days of the date of the initial order or of the date the
request for review of the initial order was received by the
SEBB appeals unit, whichever is later.

(3) The final order will include a notice that reconsider-
ation and judicial review may be available.

(4) A request for review of the initial order is deemed
denied if the authority does not issue a final order within
twenty days after the request for review of the initial order is
filed.

NEW SECTION

WAC 182-32-2120 Request for reconsideration. (1) A
request for reconsideration asks the review officer or officers
to reconsider the final order because the party believes the
review officer or officers made a mistake of law, mistake of
fact, or clerical error.

(2) A request for reconsideration must state in writing
why the party wants the final order to be reconsidered.

(3) Requests for reconsideration must be filed with the
review officer or officers who entered the final order.

(4) If a party files a request for reconsideration:
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(a) The review officer or officers must receive the
request for reconsideration on or before the tenth business
day after the service date of the final order;

(b) The party filing the request must send copies of the
request to all other parties; and

(c) Within five business days of receiving a request for
reconsideration, the review officer or officers must serve to
all parties a notice that provides the date the request for
reconsideration was received.

(5) The other parties may respond to the request for
reconsideration. The response must state in writing why the
final order should stand. Responses are optional. If a party
chooses not to respond, that party will not be prejudiced
because of that choice.

(a) Responses to a request for reconsideration must be
received by the review officer or officers no later than seven
business days after the service date of the review officer or
officers' notice as described in subsection (4)(c) of this sec-
tion, or the response will not be considered.

(b) Service of responses to a request for reconsideration
must be made to all parties.

(6) If a party needs more time to file a request for recon-
sideration or respond to a request for reconsideration, the
review officer or officers may extend the required time frame
if the party makes a written request providing a good reason
for the request within the required time frame.

(7) Unless the request for reconsideration is denied as
untimely filed under subsection (4)(a) of this section, the
same review officer or officers who entered the final order, if
reasonably available, will also consider the request as well as
any responses received.

(8) The decision on the request for reconsideration must
be in the form of a written order denying the request, granting
the request in whole or in part and issuing a new written final
order, or granting the petition and setting the matter for fur-
ther hearing.

(9) If the review officer or officers do not send an order
on the request for reconsideration within twenty calendar
days of the date of the notice described in subsection (4)(c) of
this section, the request is deemed denied.

(10) If any party files a request for reconsideration of the
final order, the reconsideration process must be completed
before any judicial review may be requested. However, the
filing of a petition for reconsideration is not required before
requesting judicial review.

(11) An order denying a request for reconsideration is
not subject to judicial review.

(12) No evidence may be offered in support of a motion
for reconsideration, except newly discovered evidence that is
material for the party moving for reconsideration and that the
party could not with reasonable diligence have discovered
and produced at the hearing or before the ruling on a disposi-
tive motion.

NEW SECTION

WAC 182-32-2130 Judicial review of final order. (1)
Judicial review is the process of appealing a final order to a
court.
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(2) The appellant may appeal a final order by filing a
written petition for judicial review that meets the require-
ments of RCW 34.05.546. The school employees benefits
board (SEBB) program may not request judicial review.

(3) The appellant should consult RCW 34.05.510
through 34.05.598 for further details and requirements of the
judicial review process.

NEW SECTION

WAC 182-32-2140 Presiding officer—Designation
and authority. The designation of a presiding officer shall be
consistent with the requirements of RCW 34.05.485 and the
presiding officer shall not have personally participated in the
decision made by the school employees benefits board
(SEBB) organization or SEBB program.

(1) The presiding officer will decide the issue based on
the information provided by the parties during the presiding
officer's review of the appeal.

(2) A presiding officer is limited to those powers granted
by the state constitution, statutes, rules, or applicable case
law.

(3) A presiding officer may not decide that a rule is
invalid or unenforceable.

(4) In addition to the record, the presiding officer may
employ the authority's expertise as a basis for the decision.

NEW SECTION

WAC 182-32-2150 Review officer or officers—Desig-
nation and authority. (1) The designation of a review offi-
cer or officers shall be consistent with the requirements of
RCW 34.05.491 and the review officer or officers shall not
have personally participated in the decision made by the
school employees benefits board (SEBB) organization or
SEBB program.

(2) The review officer or officers shall review the initial
order and the record to determine if the initial order was cor-
rectly decided.

(3) The review officer or officers will issue a final order
that will either:

(a) Affirm the initial order in whole or in part; or

(b) Reverse the initial order in whole or in part; or

(c) Refer the matter for a formal administrative hearing;
or

(d) Remand to the presiding officer in whole or in part.

(4) A review officer or officers are limited to those pow-
ers granted by the state constitution, statutes, rules, or appli-
cable case law.

(5) A review officer or officers may not decide that a rule
is invalid or unenforceable.

(6) In addition to the record, the review officer or offi-
cers may employ the authority expertise as a basis for the
decision.

NEW SECTION

WAC 182-32-2160 Conversion of a brief adjudica-
tive proceeding to a formal administrative hearing. (1)
The presiding officer or the review officer or officers, in their
sole discretion, may convert a brief adjudicative proceeding
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to a formal administrative hearing at any time on motion by
the subscriber or enrollee or their representative, the author-
ity, or on the presiding officer or review officer or officers'
own motion.

(2) The presiding or review officer or officers must con-
vert the brief adjudicative proceeding to a formal administra-
tive hearing when it is found that the use of the brief adjudica-
tive proceeding violates any provision of law, when the pro-
tection of the public interest requires the authority to give
notice and an opportunity to participate to persons other than
the parties, or when the issues and interests involved in the
controversy warrant the use of the procedures or RCW
34.05.413 through 34.05.479 that govern formal administra-
tive hearings.

(3) When a brief adjudicative proceeding is converted to
a formal administrative hearing, the director may become the
hearing officer or may designate a replacement hearing offi-
cer to conduct the formal administrative hearing upon notice
to the subscriber or enrollee and the authority.

(4) When a brief adjudicative proceeding is converted to
a formal administrative hearing, WAC 182-32-010 through
182-32-130 and WAC 182-32-3000 through 182-32-3200
apply to the formal administrative hearing.

PART III

FORMAL ADMINISTRATIVE HEARINGS

NEW SECTION

WAC 182-32-3000 Formal administrative hearings.
(1) When a brief adjudicative proceeding is converted to a
formal administrative hearing consistent with WAC 182-32-
3160, the director designates a hearing officer to conduct the
formal administrative hearing.

(2) Formal administrative hearings are conducted consis-
tent with the Administrative Procedure Act, RCW 34.05.413
through 34.05.479.

(3) Part III describes the general rules and procedures
that apply to school employees benefits board (SEBB) bene-
fits formal administrative hearings.

(a) This Part IIT supplements the Administrative Proce-
dure Act (APA), chapter 34.05 RCW, and the model rules of
procedure in chapter 10-08 WAC. The model rules of proce-
dure adopted by the chief administrative law judge pursuant
to RCW 34.05.250, as now or hereafter amended, are hereby
adopted for use by the authority in SEBB benefits formal
administrative hearings. Other procedural rules adopted in
chapters 182-30, 182-31, and 182-32 WAC are supplemen-
tary to the model rules of procedure.

(b) In the case of a conflict between the model rules of
procedure and this Part III, the procedural rules adopted in
this Part III shall govern.

(c) If there is a conflict between this Part III and specific
SEBB program rules, the specific SEBB program rules pre-
vail. SEBB program rules are found in chapters 182-30 and
182-31 WAC.

(d) Nothing in this Part III is intended to affect the con-
stitutional rights of any person or to limit or change addi-
tional requirements imposed by statute or other rule. Other
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laws or rules determine if a hearing right exists, including the
APA and program rules or laws.

NEW SECTION

WAC 182-32-3005 Record—Formal administrative
hearings. The record in a formal administrative hearing con-
sists of the official documentation of the hearing process. The
record includes, but is not limited to, recordings or tran-
scripts, admitted exhibits, decisions, briefs, notices, orders,
and other filed documents.

NEW SECTION

WAC 182-32-3010 Requirements to appear and rep-
resent a party in the formal administrative hearing pro-
cess. (1) All parties must provide the hearing officer and all
other parties with their name, address, and telephone number.

(2) The appellant may act as their own representative or
have another person represent them, except employees of the
health care authority (HCA) or HCA's authorized agents.

(3) If the appellant is represented by a person who is not
an attorney admitted to practice in Washington state, the rep-
resentative must provide the hearing officer and all other par-
ties with the representative's name, address, and telephone
number. In cases involving confidential information, the non-
attorney representative must provide the HCA hearing repre-
sentative with a signed, written consent permitting release to
the nonattorney representative of personal health information
protected by state or federal law.

(4) An attorney admitted to practice law in Washington
state, who wishes to represent the appellant, must file a writ-
ten notice of appearance containing the attorney's name,
address, and telephone number with the hearing officer's
office and serve all parties with the notice. In cases involving
confidential information, the attorney representative must
provide the HCA hearing representative with a signed, writ-
ten consent permitting release to the attorney representative
of the appellant's personal health information protected by
state or federal law. If the appellant's attorney representative
no longer represents the appellant, then the attorney must file
a written notice of withdrawal of representation with the
hearing officer's office and serve all parties with the notice.

NEW SECTION

WAC 182-32-3015 Hearing officers—Assignment,
motions of prejudice, and disqualification. (1) Assign-
ment: A hearing officer will be assigned at least five business
days before a hearing. A party may ask which hearing officer
is assigned to a hearing by contacting the hearing officer's
office listed on the notice of hearing. If requested by a party,
the hearing officer's office must send the name of the
assigned hearing officer to all parties, by electronic mail or in
writing, at least five business days before the scheduled hear-
ing date.

(2) Motion of prejudice: Any party requesting a differ-
ent hearing officer may file a written motion of prejudice
against the hearing officer assigned to the matter before the
hearing officer rules on a discretionary issue in the case,
admits evidence, or takes testimony.
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(a) A motion of prejudice must include a declaration stat-
ing that a party does not believe the hearing officer can hear
the case fairly. Service of copies of the motion must also be
made to all parties listed on the notice of hearing.

(b) Any party's first motion of prejudice will be automat-
ically granted. Any subsequent motion of prejudice made by
a party may be granted or denied at the discretion of the hear-
ing officer no later than seven days after receiving the
motion.

(c) A party may make an oral motion of prejudice at the
beginning of a hearing before the hearing officer rules on a
discretionary issue in the matter, admits evidence, or takes
testimony if:

(1) The hearing officer was not assigned at least five
business days before the date of the hearing; or

(i1) The hearing officer was changed within five business
days of the date of the hearing.

(3) Disqualification: A hearing officer may be disquali-
fied from presiding over a hearing for bias, prejudice, conflict
of interest, or ex parte contact with a party to the hearing.

(a) Any party may file a petition to disqualify a hearing
officer as described in RCW 34.05.425. A petition to disqual-
ify must be in writing and service promptly made to all par-
ties and the hearing officer upon discovering facts of possible
grounds for disqualification.

(b) The hearing officer whose disqualification is
requested will determine whether to grant or deny the petition
in a written order, stating facts and reasons for the determina-
tion. The officer must serve the order no later than seven days
after receiving the petition for disqualification.

NEW SECTION

WAC 182-32-3030 Authority of the hearing officer.
(1) A hearing officer must hear and decide the issues de novo
(anew) based on the evidence and oral or written arguments
presented during a formal administrative hearing and admit-
ted into the record.

(2) A hearing officer has no inherent or common law
powers, and is limited to those powers granted by the state
constitution, statutes, or rules.

(3) A hearing officer may not decide that a rule is invalid
or unenforceable. If the validity of a rule is raised during a
formal administrative hearing, the hearing officer may allow
argument only to preserve the record for judicial review.

NEW SECTION

WAC 182-32-3080 Time requirements for service of
notices made by the hearing officer. (1) The hearing officer
or their designee must serve a notice of a formal administra-
tive hearing to all parties and their representatives at least
twenty-one calendar days before the hearing date. The parties
may agree to, but the hearing officer cannot impose, a shorter
notice period.

(2) If a prehearing conference or dispositive motion
hearing is scheduled, the hearing officer must serve a notice
of the prehearing conference or dispositive motion hearing to
the parties and their representatives at least seven business
days before the date of the prehearing conference or disposi-
tive motion hearing except:
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(a) The hearing officer may change any scheduled for-
mal administrative hearing into a prehearing conference or
dispositive motion hearing and provide less than seven busi-
ness days' notice of the prehearing conference or dispositive
motion hearing; and

(b) The hearing officer may give less than seven business
days' notice if the only purpose of the prehearing conference
is to consider whether to grant a continuance.

(3) The hearing officer must reschedule a formal admin-
istrative hearing if necessary to comply with the notice
requirements in this chapter.

NEW SECTION

WAC 182-32-3090 Formal administrative hearing
location. (1) A hearing officer must be present at all hearings.
Hearings may be held either in person or telephonically.

(a) A telephonic hearing is where all parties and the hear-
ing officer are present by telephone.

(b) An in-person hearing is where the appellant appears
face-to-face with the hearing officer. The other parties can
choose to appear either in person or by telephone, but cannot
be ordered to appear in person.

(2) Whether a hearing is held in person or telephonically,
the parties have the right to see all documents, hear all testi-
mony, and question all witnesses.

(3) If a hearing is originally scheduled to be held in-per-
son, the appellant may ask the hearing officer to change the
in-person hearing to a telephonic hearing. Once a telephonic
hearing begins, the hearing officer may stop, reschedule, and
change the telephonic hearing to an in-person hearing if any
party makes such a request.

NEW SECTION

WAC 182-32-3100 Rescheduling and continuances
for formal administrative hearings. (1) Any party may
request the hearing officer to reschedule a formal administra-
tive hearing if a rule requires notice of a hearing and the
amount of notice required was not provided.

(a) The hearing officer must reschedule the formal
administrative hearing under circumstances identified in this
subsection if requested by any party.

(b) The parties may agree to shorten the amount of notice
required by any rule.

(2) Any party may request a continuance of a formal
administrative hearing either orally or in writing.

(a) In each formal administrative hearing, the hearing
officer must grant each party's first request for a continuance.
The continuance may be up to thirty calendar days.

(b) The hearing officer may grant each party up to one
additional continuance of up to thirty calendar days because
of extraordinary circumstances established at a proceeding.

(c) After granting a continuance, the hearing officer or
their designee must:

(1) Immediately telephone all other parties to inform
them the hearing was continued; and

(i1) Serve an order of continuance on the parties no later
than fourteen days before the new hearing date. All orders of
continuance must provide a new deadline for filing docu-
ments with the hearing officer. The new filing deadline can
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be no less than ten calendar days prior to the new formal
administrative hearing date. If the continuance is granted pur-
suant to (b) of this subsection, then the order of continuance
must also include findings of fact that state with specificity
the extraordinary circumstances for which the hearing officer
granted the continuance.

(3) Regardless of whether a party has been granted a con-
tinuance as described in subsection (1) of this section, the
hearing officer must grant a continuance if a new material
issue is raised during the formal administrative hearing and a
party requests a continuance.

NEW SECTION

WAC 182-32-3110 Prehearing conferences. (1) A pre-
hearing conference is a formal proceeding conducted on the
record by a hearing officer to prepare for a formal administra-
tive hearing.

(a) The hearing officer must record a prehearing confer-
ence using audio recording equipment.

(b) The hearing officer may conduct a prehearing confer-
ence in person, by telephone conference call, or in any other
manner acceptable to the parties.

(2) Any party can request a prehearing conference. The
hearing officer must grant each party's first request for a pre-
hearing conference if it is filed with the hearing officer at
least seven business days before the next scheduled hearing
date. The hearing officer may grant requests for additional
prehearing conferences.

(3) The appellant must attend or participate in any sched-
uled prehearing conference. If the appellant does not attend
or participate in a scheduled prehearing conference, the hear-
ing officer will enter an order of default dismissing the mat-
ter.

(4) During a prehearing conference the parties and the
hearing officer may:

(a) Identify the issue or issues to be decided;

(b) Agree to the date, time, and place of any requested or
necessary hearing or hearings;

(c) Identify accommodation and safety issues; or

(d) Establish a schedule for:

(1) The exchange and filing of briefs;

(i) Providing a list of proposed witnesses;

(iii) Providing exhibit lists; and

(iv) Providing proposed exhibits before the hearing.

(5) After the prehearing conference ends, the hearing
officer must enter a written order that recites the action taken
at the prehearing conference, a case schedule outlining hear-
ing dates and deadlines for exchanging witness lists and
exhibits, and any other agreements reached by the parties.

(6) The hearing officer must serve the prehearing order
to the parties at least fourteen calendar days before the next
scheduled hearing.

(7) A party may object to the prehearing order by filing
an objection with the hearing officer in writing no later than
ten days after the service date of the order. The hearing offi-
cer must serve a written ruling on the objection.

(8) If no objection is made to the prehearing order, the
order determines how the case will be conducted by the hear-
ing officer, including whether a hearing will be in person or

Proposed
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held by telephone conference, unless the hearing officer
enters an amended prehearing conference order.

NEW SECTION

WAC 182-32-3120 Dispositive motions. (1) A dispos-
itive motion could dispose of one or all the issues in a formal
administrative hearing, such as a motion to dismiss or motion
for summary judgment.

(2) To request a dispositive motion hearing a party must
file a written dispositive motion with the hearing officer and
serve a copy of the motion to all other parties. The hearing
officer may also set a dispositive motion hearing, and request
briefing from the parties, to address any possible dispositive
issues the hearing officer believes must be addressed before
the hearing.

(3) The deadline to file a timely dispositive motion shall
be ten calendar days before the scheduled hearing.

(4) Upon receiving a dispositive motion, a hearing offi-
cer:

(a) Must convert the scheduled hearing to a dispositive
motion hearing when:

(1) The dispositive motion is timely filed with the hearing
officer at least ten calendar days before the date of the hear-
ing; and

(i1) The party filing the dispositive motion has not previ-
ously filed a dispositive motion.

(b) May schedule a dispositive motion hearing in all
instances other than described in (a) of this subsection.

(5) The hearing officer may conduct the dispositive
motion hearing in person or by telephone conference. For dis-
positive motion hearings scheduled to be held in person, the
health care authority (HCA) hearing representative may
choose to attend and participate in person or by telephone
conference call.

(6) The party requesting the dispositive motion hearing
must attend and participate in the dispositive motion hearing
in person or by telephone. If the party requesting the motion
hearing does not attend and participate in the dispositive
motion hearing, the hearing officer will enter an order of
default.

(7) During a dispositive motion hearing, the hearing offi-
cer can only consider the filed dispositive motions, any
response to the motions, evidence submitted to support or
oppose the motions, and argument on the motions. Prior to
rescheduling any necessary hearings, the hearing officer must
serve a written order on the dispositive motions.

(8) The hearing officer must serve the written order on
the dispositive motions to all parties no later than eighteen
calendar days after the dispositive motion hearing is held.
Orders on dispositive motions are subject to motions for
reconsideration or petitions for judicial review as described
in WAC 182-32-2120 and 182-32-2130.

NEW SECTION

WAC 182-32-3130 Subpoenas. (1) Hearing officers,
the health care authority (HCA) hearing representative, and
attorneys for the parties may prepare subpoenas as described
in Washington state civil rule 45, unless otherwise prohibited
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by law. Any party may request the hearing officer prepare a
subpoena on their behalf.

(2) The hearing officer may schedule a prehearing con-
ference to decide whether to issue a subpoena.

(3) If a party requests the hearing officer prepare a sub-
poena on its behalf, the party is responsible for:

(a) Service of the subpoena; and

(b) Any costs associated with:

(i) Compliance with the subpoena; and

(i1) Witness fees as described in RCW 34.05.446(7).

(4) Service of a subpoena must be made by a person who
is at least eighteen years old and not a party to the hearing.
Service of the subpoena is complete when the person serving
the subpoena:

(a) Gives the person or entity named in the subpoena a
copy of the subpoena; or

(b) Leaves a copy of the subpoena with a person over the
age of eighteen at the residence or place of business of the
person or entity named in the subpoena.

(5) To prove service of a subpoena on a witness, the per-
son serving the subpoena must file with the hearing officer's
office a signed, written, and dated statement that includes:

(a) The name of the person to whom service of the sub-
poena occurred;

(b) The date of the service of the subpoena occurred;

(¢) The address where the service of the subpoena
occurred; and

(d) The name, age, and address of the person who pro-
vided service of the subpoena.

(6) A party may request the hearing officer quash (set
aside) or change a subpoena request at any time before the
deadline given in the subpoena.

(7) A hearing officer may quash (set aside) or change a
subpoena if it is unreasonable.

NEW SECTION

WAC 182-32-3140 Orders of dismissal—Reinstating
a formal administrative hearing after an order of dis-
missal. (1) An order of dismissal is an order from the hearing
officer ending the matter. The order is entered because the
party who made the appeal withdrew from the proceeding,
the appellant is no longer aggrieved, the hearing officer
granted a dispositive motion dismissing the matter, or the
hearing officer entered an order of default because the party
who made the appeal failed to attend or refused to participate
in a prehearing conference or the formal administrative hear-
ing.

(2) The order of dismissal becomes a final order if no
party files a request to vacate the order as described in sub-
sections (3) through (7) of this section.

(3) If the hearing officer enters and serves an order dis-
missing the formal administrative hearing, the appellant may
file a written request to vacate (set aside) the order of dis-
missal. Upon receipt of a request to vacate an order of dis-
missal, the hearing officer must schedule and serve notice of
a prehearing conference as described in WAC 182-32-3080.
At the prehearing conference, the party asking that the order
of dismissal be vacated has the burden to show good cause
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according to subsection (8) of this section for an order of dis-
missal to be vacated and the matter to be reinstated.

(4) The request to vacate an order of dismissal must be
filed with the hearing officer and the other parties. The party
requesting that an order of dismissal be vacated should spec-
ify in the request why the order of dismissal should be
vacated.

(5) The request to vacate an order of dismissal must be
filed with the hearing officer no later than twenty-one calen-
dar days after the date the order of dismissal was entered. If
no request is received within that deadline, the dismissal
order becomes a final order and the final order will stand.

(6) If the hearing officer finds good cause, as described
in subsection (8) of this section, for the order of dismissal to
be vacated, the hearing officer must enter and serve a written
order to the parties setting forth the findings of fact, conclu-
sions of law, and reinstatement of the matter.

(7) If the order of dismissal is vacated, the hearing offi-
cer will conduct a formal administrative hearing at which the
parties may present argument and evidence about issues
raised in the original appeal. The formal administrative hear-
ing may occur immediately following the prehearing confer-
ence on the request to vacate only if agreed to by the parties
and the hearing officer, otherwise a formal administrative
hearing date must be scheduled by the hearing officer.

(8) Good cause is a substantial reason or legal justifica-
tion for failing to appear, act, or respond to an action using
the provisions of superior court civil rule 60 as a guideline.
This good cause exception applies only to this chapter. This
good cause exception does not apply to any other chapter or
chapters in Title 182 WAC.

NEW SECTION

WAC 182-32-3160 Withdrawing a formal adminis-
trative hearing. (1) The appellant may withdraw a formal
administrative hearing for any reason, and at any time, by
contacting the health care authority (HCA) hearing represen-
tative who will coordinate the withdrawal with the hearing
officer.

(2) The request for withdrawal must generally be made
in writing. An oral withdrawal by the appellant is permitted
during a formal administrative hearing when both the hearing
officer and HCA hearing representative are present.

(3) After a withdrawal request is received, the hearing
officer must cancel any scheduled hearings and enter and
serve a written order dismissing the case.

NEW SECTION

WAC 182-32-3170 Final order deadline—Required
information. (1) Within ninety days after the formal admin-
istrative hearing record is closed, the hearing officer shall
serve a final order that shall be the final decision of the
authority. The hearing officer shall serve a copy of the final
order to all parties.

(2) The hearing officer must include the following infor-
mation in the written final order:

(a) Identify the order as a final order of the school
employees benefits board (SEBB) program;
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(b) List the name and docket number of the case and the
names of all parties and representatives;

(c) Enter findings of fact used to resolve the dispute
based on the evidence admitted in the record;

(d) Explain why evidence is, or is not, credible when
describing the weight given to evidence related to disputed
facts;

(e) State the law that applies to the dispute;

(f) Apply the law to the facts of the case in the conclu-
sions of law;

(g) Discuss the reasons for the decision based on the
facts and the law;

(h) State the result and remedy ordered; and

(i) Include any other information required by law or pro-
gram rules.

NEW SECTION

WAC 182-32-3180 Request for reconsideration and
response—Process. (1) A request for reconsideration asks
the hearing officer to reconsider the final order because the
party believes the hearing officer made a mistake of law, mis-
take of fact, or clerical error.

(2) A request for reconsideration must state in writing
why the party wants the final order to be reconsidered.

(3) Requests for reconsideration must be filed with the
hearing officer who entered the final order.

(4) If a party files a request for reconsideration:

(a) The hearing officer must receive the request for
reconsideration on or before the tenth business day after the
service date of the final order;

(b) The party filing the request must serve copies of the
request on to all other parties; and

(c) Within five business days of receiving a request for
reconsideration, the hearing officer must serve to all parties a
notice that provides the date the request for reconsideration
was received.

(5) The other parties may respond to the request for
reconsideration. The response must state in writing why the
final order should stand. Responses are optional. If a party
chooses not to respond, that party will not be prejudiced
because of that choice.

(a) Responses to a request for reconsideration must be
received by the hearing officer no later than seven business
days after the service date of the hearing officer's notice as
described in subsection (4)(c) of this section, or the response
will not be considered.

(b) Service of responses to a request for reconsideration
must be made to all parties.

(6) If a party needs more time to file a request for recon-
sideration or respond to a request for reconsideration, the
hearing officer may extend the required time frame if the
party makes a written request providing a good reason for the
request within the required time frame.

(7) No evidence may be offered in support of a motion
for reconsideration, except newly discovered evidence that is
material for the party moving for reconsideration and that the
party could not with reasonable diligence have discovered
and produced at the hearing or before the ruling on a disposi-
tive motion.

Proposed
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NEW SECTION

WAC 182-32-3190 Decisions on requests for recon-
sideration. (1) Unless the request for reconsideration is
denied as untimely filed under WAC 182-32-3180, the same
hearing officer who entered the final order, if reasonably
available, will also dispose of the request as well as any
responses received.

(2) The decision on the request for reconsideration must
be in the form of a written order denying or granting the
request in whole or in part and issuing a new written final
order.

(3) If the hearing officer does not send an order on the
request for reconsideration within twenty calendar days of
the date of the notice described in WAC 182-32-2120, the
request is deemed denied.

(4) If any party files a request for reconsideration of the
final order, the reconsideration process must be completed
before any judicial review may be requested. However, the
filing of a request for reconsideration is not required before
requesting judicial review.

(5) An order denying a request for reconsideration is not
subject to judicial review.

NEW SECTION

WAC 182-32-3200 Judicial review of final order. (1)
Judicial review is the process of appealing a final order to a
court.

(2) The appellant may appeal a final order by filing a
written petition for judicial review that meets the require-
ments of RCW 34.05.546. The school employees benefits
board (SEBB) program may not request judicial review.

(3) The appellant should consult RCW 34.05.510
through 34.05.598 for further details and requirements of the
judicial review process.

WSR 18-22-071
PROPOSED RULES
DEPARTMENT OF HEALTH
(Board of Optometry)

[Filed November 1, 2018, 1:34 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
05-086.

Title of Rule and Other Identifying Information: WAC
246-851-580 and 246-851-590, drug list and guidelines, the
board of optometry (board) is proposing to add the drug cate-
gory "adjuvant analgesics" to its list of approved oral drugs.

Hearing Location(s): On December 14, 2018, at 10:00
a.m., at the Department of Health, Kent Regional Office,
Creekside Two at Center Point, Room 307, 20425 72nd Ave-
nue South, Kent, WA 98032.

Date of Intended Adoption: December 14, 2018.

Submit Written Comments to: Loralei Walker, Program
Manager, Department of Health, Board of Optometry, P.O.
Box 47852, Olympia, WA 98504-7852, email https://
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fortress.wa.gov/doh/policyreview, fax 360-236-2901, by
December 7, 2018.

Assistance for Persons with Disabilities: Contact Loralei
Walker, phone 360-236-4947, TTY 360-833-6388 or 711,
email loralei.walker@doh.wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board is pro-
posing to update the drug list in WAC 246-851-580 and drug
guidelines in WAC 246-851-590 to add adjuvant analgesics
to the list of approved drugs for optometric use. These drugs
were originally classified as antiepileptic medications, but
are now more commonly prescribed to enhance treatment of
pain. Adding adjuvant analgesics to the optometry drug list
will give optometrists additional, safer pain treatments for
addressing painful eye conditions, such as herpes zoster.

Reasons Supporting Proposal: Optometrists are cur-
rently authorized to prescribe hydrocodone combination
products, which are potentially addictive opioids. Adjuvant
analgesics by themselves do not carry the same risks for
addiction.

Statutory Authority for Adoption: RCW 18.54.070(2).

Statute Being Implemented: RCW 18.53.010(4).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, board of
optometry, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Loralei Walker, Program
Manager, 111 Israecl Road S.E., Tumwater, WA 98501, 360-
236-4947.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Loralei Walker, Department of Health, Board of
Optometry, P.O. Box 47852, Olympia, WA 98504-7852,
phone 360-236-4947, fax 360-236-2901, TTY 360-833-6388
or 711, email loralei.walker@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. The proposed rule applies to credentialed
providers and does not impose requirements on businesses.

November 1, 2018
Dale Heaston, OD, Chair
Board of Optometry

AMENDATORY SECTION (Amending WSR 16-16-017,
filed 7/21/16, effective 8/21/16)

WAC 246-851-580 Drug list. Pursuant to RCW
18.53.010(4), the optometry board adopts the following drug
formulary of oral Schedule II hydrocodone combination
products, Schedule III through V controlled substances, and
legend drugs for diagnostic and therapeutic purposes in the
practice of optometry. No licensed optometrist may use, pre-
scribe, dispense, purchase, possess, or administer these drugs
except as authorized and to the extent permitted by the board.
This section includes the approved oral drug formulary.
Optometrists must consult WAC 246-851-590 for specific
guidelines on these drugs or drug categories.
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(1) Approved nonscheduled oral drugs include:

(a) Antibiotic agents excluding those listed in WAC 246-
851-590(1).

(b) Antiviral agents.

(c) Antifungal agents listed under WAC 246-851-
590(2).

(d) Antihistamine agents.

(e) Decongestant agents.

(f) Dry eye agents.

(g) Anti-emetic agents listed under WAC 246-851-
590(3).

(h) Diuretic agents listed under WAC 246-851-590(4).

(i) Nonsteroidal anti-inflammatory agents excluding
those listed in WAC 246-851-590(5).

(j) Analgesics and adjuvant analgesics.

(2) Approved controlled substances limited to Schedule
II hydrocodone combination products and Schedules III, IV,
and V.

(a) Schedule II hydrocodone combination products.

(b) Schedule III controlled substances.

(c) Schedule IV controlled substances.

(d) Schedule IV anti-anxiety/sedative agents.

(e) Schedule V controlled substances.

(3) Approved injectable substances.

Administration of epinephrine by injection for the treat-
ment of anaphylactic shock.

AMENDATORY SECTION (Amending WSR 16-16-017,
filed 7/21/16, effective 8/21/16)

WAC 246-851-590 Guidelines for the use of oral
Schedule IT hydrocodone combination products and
Schedule III through V controlled substances and legend
drugs. Nothing in these guidelines should be construed to
restrict the recommendation of over-the-counter medications,
vitamins, or supplements, nor restrict the ordering of any
radiologic or laboratory testing necessary to the diagnosis of
any eye related disease that is within the scope of practice of
optometry.

(1) All oral forms and dosages of antibiotic agents will
be available for use excluding: Vancomycin.

(2) Antifungal agents used in eye care shall fall into the
following categories:

(a) All oral forms and dosages of polyene antifungals.

(b) All oral forms and dosages of imidazole antifungals.

(c) All oral forms and dosages of triazole antifungals.

(3) Anti-emetic agents used in eye care shall be the fol-
lowing medications:

(a) All oral forms and dosages of prochlorperazine.

(b) All oral forms and dosages of metoclopramide.

(c) All oral forms and dosages of promethazine.

(4) Diuretic agents used in eye care shall fall into the fol-
lowing categories:

(a) All oral forms and dosages of carbonic anhydrase
inhibitors.

(b) All oral forms and dosages of osmotic diuretics.
Osmotic diuretics shall be used only in the case of acute angle
closure glaucoma administered in-office, outpatient, and/or
ambulatory procedures only.
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(5) All oral forms and dosages of nonsteroidal anti-
inflammatory agents will be available for use excluding:
Ketorolac tromethamine.

(6) Benzodiazepines prescribed, as anti-anxiety agents,
shall be used for in-office, outpatient, and/or ambulatory pro-
cedures. This family of medications will be utilized as one
dosage unit per prescription.

(7) Schedule II controlled substance will only include
hydrocodone combination products.

(8) Schedules III and IV controlled substances will have
a maximum quantity count of thirty dosage units per pre-
scription.

(9) Specific dosage for use and appropriate duration of
treatment of oral medications listed in WAC 246-851-580(1)
will be consistent with ((guidelines-established-by-the)) Food
and Drug Administration on- and off-label indications.

(10) Notation of purpose shall be included on all pre-
scriptions.

(11) An optometrist may not:

(a) Use, prescribe, dispense, or administer oral cortico-
steroids; or

(b) Prescribe, dispense, or administer a controlled sub-
stance for more than seven days in treating a particular
patient for a single trauma, episode, or condition or for pain
associated with or related to the trauma, episode, or condi-
tion; or

(c) Prescribe an oral drug within ninety days following
ophthalmic surgery unless the optometrist consults with the
treating ophthalmologist. If treatment exceeding the limita-
tion is indicated, the patient must be referred to a physician
licensed under chapter 18.71 RCW.

(12) The prescription or administration of drugs as
authorized in this section is specifically limited to those drugs
appropriate to treatment of diseases or conditions of the
human eye and the adnexa that are within the scope of prac-
tice of optometry. The prescription or administration of drugs
for any other purpose is not authorized.

(13) Nothing in this chapter may be construed to autho-
rize the use, prescription, dispensing, purchase, possession,
or administration of any Schedule I or II controlled substance
with the exception of Schedule II hydrocodone combination
products.

WSR 18-22-072
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed November 1, 2018, 1:37 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
07-054.

Title of Rule and Other Identifying Information: WAC
458-40-610 Timber excise tax—Definitions, 458-40-640
Timber excise tax—Stumpage value area (map), and 458-40-
680 Timber excise tax—Volume harvested—Approved scal-
ing and grading methods—Sample scaling—Conversions.

Hearing Location(s): On December 12, 2018, at 10:00
a.m., at Conference Room 114C, 6400 Linderson Way S.W.,
Tumwater, WA 98501. Copies of draft rules are available for

Proposed
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viewing and printing on our web site dor.wa.gov. Call-in
option can be provided upon request no later than three days
before the hearing date.

Date of Intended Adoption: December 13, 2018.

Submit Written Comments to: Brenton M. Madison,
P.O. Box 47453, Olympia, WA 98504-7453, email Brenton
M@dor.wa.gov, by December 12, 2018.

Assistance for Persons with Disabilities: Contact Julie
King or Renee Cosare, phone 360-704-5717 or 360-725-
7514, TTY 800-833-6384.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To remove haul
zones from the determination of stumpage valuation and
include two new stumpage value areas.

Reasons Supporting Proposal: This proposal provides
the revised stumpage value area map and updates other forest
tax rules to include two new stumpage value areas and
remove haul zones from existing language.

Statutory Authority for Adoption: RCW 8§2.32.300,
82.01.060(2), and 84.33.096.

Statute Being Implemented: RCW 84.33.091.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Brenton M. Madison, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1583; Implementation and Enforcement:
Randy Simmons, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1605.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Brenton M. Madison, Interpretations and Techni-
cal Advice Division, P.O. Box 47453, Olympia, WA 98504-
7453, phone 360-534-1583, fax 360-534-1606, email
BrentonM@dor.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Only large busi-
nesses are required to use the values contained in the rules,
small businesses have other statutory authority for their tax
reporting obligations.

November 1, 2018
Erin T. Lopez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 12-14-065,
filed 6/29/12, effective 7/1/12)

WAC 458-40-610 Timber excise tax—Definitions. (1)
Introduction. The purpose of WAC 458-40-610 through
458-40-680 is to prescribe the policies and procedures for the
taxation of timber harvested from public and private forest
lands as required by RCW 84.33.010 through 84.33.096.

Unless the context clearly requires otherwise, the defini-
tions in this rule apply to WAC 458-40-610 through 458-40-
680. In addition to the definitions found in this rule, defini-
tions of technical forestry terms may be found in The Dictio-
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nary of Forestry, 1998, edited by John A. Helms, and pub-
lished by the Society of American Foresters.

(2) Codominant trees. Trees whose crowns form the
general level of the main canopy and receive full light from
above, but comparatively little light from the sides.

(3) Competitive sales. The offering for sale of timber
which is advertised to the general public for sale at public
auction under terms wherein all qualified potential buyers
have an equal opportunity to bid on the sale, and the sale is
awarded to the highest qualified bidder. The term "competi-
tive sales" includes making available to the general public
permits for the removal of forest products.

(4) Cord measurement. A measure of wood with
dimensions of 4 feet by 4 feet by 8 feet (128 cubic feet).

(5) Damaged timber. Timber where the stumpage val-
ues have been materially reduced from the values shown in
the applicable stumpage value tables due to damage resulting
from fire, blow down, ice storm, flood, or other sudden
unforeseen causes.

(6) Dominant trees. Trees whose crowns are higher than
the general level of the main canopy and which receive full
light from the sides as well as from above.

(7) Firewood. Commercially traded firewood is consid-
ered scaled utility log grade as defined in subsection (14) of
this section.

(8) Forest-derived biomass. Forest-derived biomass
consists of tree limbs, tops, needles, leaves, and other woody
debris that are residues from such activities as timber harvest-
ing, forest thinning, fire suppression, or forest health. Forest-
derived biomass does not include scalable timber products or
firewood (defined in WAC 458-40-650).

(9) Harvest unit. An area of timber harvest, defined and
mapped by the harvester before harvest, having the same
stumpage value arca, ((haulingdistanee—zene;)) harvest
adjustments, harvester, and harvest identification. The har-
vest identification may be a department of natural resources
forest practice application number, public agency harvesting
permit number, public sale contract number, or other unique
identifier assigned to the timber harvest area prior to harvest
operations. A harvest unit may include more than one sec-
tion, but harvest unit may not overlap a county boundary.

(10) Harvester. Every person who from the person's
own land or from the land of another under a right or license
granted by lease or contract, either directly or by contracting
with others for the necessary labor or mechanical services,
fells, cuts, or takes timber for sale or for commercial or indus-
trial use. The term "harvester" does not include persons per-
forming under contract the necessary labor or mechanical
services for a harvester. In cases where the identity of the har-
vester is in doubt, the department of revenue will consider the
owner of the land from which the timber was harvested to be
the harvester and the one liable for paying the tax.

The definition above applies except when the United
States or any instrumentality thereof, the state, including its
departments and institutions and political subdivisions, or
any municipal corporation therein so fells, cuts, or takes tim-
ber for sale or for commercial or industrial use. When a gov-
ernmental entity described above fells, cuts, or takes timber,
the harvester is the first person, other than another govern-
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mental entity as described above, acquiring title to or a pos-
sessory interest in such timber.

(11) Harvesting and marketing costs. Only those costs
directly and exclusively associated with harvesting mer-
chantable timber from the land and delivering it to the buyer.
The term includes the costs of piling logging residue on site,
and costs to abate extreme fire hazard when required by the
department of natural resources. Harvesting and marketing
costs do not include the costs of other consideration (for
example, reforestation, permanent road construction), treat-
ment to timber or land that is not a necessary part of a com-
mercial harvest (for example, precommercial thinning, brush
clearing, land grading, stump removal), costs associated with
maintaining the option of land conversion (for example,
county fees, attorney fees, specialized site assessment or
evaluation fees), or any other costs not directly and exclu-
sively associated with the harvesting and marketing of mer-
chantable timber. The actual harvesting and marketing costs
must be used in all instances where documented records are
available. When the taxpayer is unable to provide docu-
mented proof of such costs, or when harvesting and market-
ing costs ((eannet)) cannot be separated from other costs, the
deduction for harvesting and marketing costs is thirty-five
percent of the gross receipts from the sale of the logs.

(12). ((Haﬂ-ﬁng—disfaﬁee—zewﬁn—afea—wﬁh—spee}ﬁed

(40— having simil bili o ots.

43))) Legal description. A description of an area of
land using government lots and standard general land office
subdivision procedures. If the boundary of the area is irregu-
lar, the physical boundary must be described by metes and
bounds or by other means that will clearly identify the prop-
erty

(((4)) (13) Log grade. Those grades listed in the "Offi-
cial Log Scaling and Grading Rules" developed and authored
by the Northwest Log Rules Advisory Group (Advisory
Group). "Utility grade" means logs that do not meet the min-
imum requirements of peeler or sawmill grades as defined in
the "Official Log Scaling and Grading Rules" published by
the Advisory Group but are suitable for the production of
firm useable chips to an amount of not less than fifty percent
of the gross scale; and meeting the following minimum
requirements:

(2) Minimum gross diameter—two inches.

(b) Minimum gross length—twelve feet.

(¢) Minimum volume—ten board feet net scale.

(d) Minimum recovery requirements—one hundred per-
cent of adjusted gross scale in firm useable chips.

((H5))) (14) Lump sum sale. Also known as a cash sale
or an installment sale, it is a sale of timber where all the vol-
ume offered is sold to the highest bidder.

((&6))) (15) MBF. One thousand board feet measured in
Scribner Decimal C Log Scale Rule.

(D)) (16) Noncompetitive sales. Sales of timber in
which the purchaser has a preferential right to purchase the
timber or a right of first refusal.

(%)) (17) Other consideration. Value given in licu
of cash as payment for stumpage, such as improvements to
the land that are of a permanent nature. Some examples of
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permanent improvements are as follows: Construction of per-
manent roads; installation of permanent bridges; stockpiling
of rock intended to be used for construction or reconstruction
of permanent roads; installation of gates, cattle guards, or
fencing; and clearing and reforestation of property.

((9Y)) (18) Permanent road. A road built as part of the
harvesting operation which is to have a useful life subsequent
to the completion of the harvest.

((26))) (19) Private timber. All timber harvested from
privately owned lands.

(1)) (20) Public timber. Timber harvested from fed-
eral, state, county, municipal, or other government owned
lands.

((2)) (21) Remote island. An area of land which is
totally surrounded by water at normal high tide and which has
no bridge or causeway connecting it to the mainland.

((23))) (22) Scale sale. A sale of timber in which the
amount paid for timber in cash and/or other consideration is
the arithmetic product of the actual volume harvested and the
unit price at the time of harvest.

((24))) (23) Small harvester. A harvester who harvests
timber from privately or publicly owned forest land in an
amount not exceeding two million board feet in a calendar
year.

((25))) (24) Species. A grouping of timber based on bio-
logical or physical characteristics. In addition to the designa-
tions of species or subclassifications defined in Agriculture
Handbook No. 451 Checklist of United States Trees (native
and naturalized) found in the state of Washington, the follow-
ing are considered separate species for the purpose of harvest
classification used in the stumpage value tables:

(a) Other conifer. All conifers not separately designated
in the stumpage value tables. See WAC 458-40-660.

(b) Other hardwood. All hardwoods not separately des-
ignated in the stumpage value tables. See WAC 458-40-660.

(c) Special forest products. The following are consid-
ered to be separate species of special forest products: Christ-
mas trees (various species), posts (various species), western
redcedar flatsawn and shingle blocks, western redcedar shake
blocks and boards.

(d) Chipwood. All timber processed to produce chips or
chip products delivered to an approved chipwood destination
that has been approved in accordance with the provisions of
WAC 458-40-670 or otherwise reportable in accordance with
the provisions of WAC 458-40-670.

(e) Small logs. All conifer logs excluding redcedar har-
vested in stumpage value area 6 or 7 generally measuring
seven inches or less in scaling diameter, purchased by weight
measure at designated small log destinations that have been
approved in accordance with the provisions of WAC 458-40-
670. Log diameter and length is measured in accordance with
the Eastside Log Scaling Rules developed and authored by
the Northwest Log Rules Advisory Group, with length not to
exceed twenty feet.

(f) Sawlog. For purposes of timber harvest in stumpage
value area 6, a sawlog is a log having a net scale of not less
than 33 1/3% of gross scale, nor less than ten board feet and
meeting the following minimum characteristics: Gross scal-
ing diameter of five inches and a gross scaling length of eight
feet.
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(g) Piles. All logs sold for use or processing as piles that
meet the specifications described in the most recently pub-
lished edition of the Standard Specification for Round Tim-
ber Piles (Designation: D 25) of the American Society for
Testing and Materials.

(h) Poles. All logs sold for use or processing as poles that
meet the specifications described in the most recently pub-
lished edition of the National Standard for Wood Poles—
Specifications and Dimensions (ANSI 05.1) of the American
National Standards Institute.

((26))) (25) Stumpage. Timber, having commercial
value, as it exists before logging.

((29)) (26) Stumpage value. The true and fair market
value of stumpage for purposes of immediate harvest.

((28))) (27) Stumpage value area (SVA). An area with
specified boundaries which contains timber having similar
growing, harvesting and marketing conditions.

((29))) (28) Taxable stumpage value. The value of
timber as defined in RCW 84.33.035(7), and this chapter.
Except as provided below for small harvesters and public
timber, the taxable stumpage value is the appropriate value
for the species of timber harvested as set forth in the stump-
age value tables adopted under this chapter.

(a) Small harvester option. Small harvesters may elect
to calculate the excise tax in the manner provided by RCW
84.33.073 and 84.33.074. The taxable stumpage value must
be determined by one of the following methods as appropri-
ate:

(i) Sale of logs. Timber which has been severed from the
stump, bucked into various lengths and sold in the form of
logs has a taxable stumpage value equal to the actual gross
receipts for the logs, less any costs associated with harvesting
and marketing the timber.

(i1) Sale of stumpage. When standing timber is sold and
harvested within twenty-four months of the date of sale, its
taxable stumpage value is the actual purchase price in cash
and/or other consideration for the stumpage for the most
recent sale prior to harvest. If a person purchases stumpage,
harvests the timber more than twenty-four months after pur-
chase of the stumpage, and chooses to report under the small
harvester option, the taxable stumpage value is the actual
gross receipts for the logs, less any costs associated with har-
vesting and marketing the timber. See WAC 458-40-626 for
timing of tax liability.

(b) Public timber. The taxable stumpage value for pub-
lic timber sales is determined as follows:

(1) Competitive sales. The taxable stumpage value is the
actual purchase price in cash and/or other consideration. The
value of other consideration is the fair market value of the
other consideration; provided that if the other consideration is
permanent roads, the value is the appraised value as
appraised by the seller. If the seller does not provide an
appraised value for roads, the value is the actual costs
incurred by the purchaser for constructing or improving the
roads. Other consideration includes additional services
required from the stumpage purchaser for the benefit of the
seller when these services are not necessary for the harvesting
or marketing of the timber. For example, under a single
stumpage sale's contract, when the seller requires road aban-
donment (as defined in WAC 222-24-052(3)) of constructed

Proposed

Washington State Register, Issue 18-22

or reconstructed roads which are necessary for harvesting and
marketing the timber, the construction and abandonment
costs are not taxable. Abandonment activity on roads that
exist prior to a stumpage sale is not necessary for harvesting
and marketing the purchased timber and those costs are tax-
able.

(i1) Noncompetitive sales. The taxable stumpage value
is determined using the department of revenue's stumpage
value tables as set forth in this chapter. Qualified harvesters
may use the small harvester option.

(iii) Sale of logs. The taxable stumpage value for public
timber sold in the form of logs is the actual purchase price for
the logs in cash and/or other consideration less appropriate
deductions for harvesting and marketing costs. Refer above
for a definition of "harvesting and marketing costs."

(iv) Defaulted sales and uncompleted contracts. In the
event of default on a public timber sale contract, wherein the
taxpayer has made partial payment for the timber but has not
removed any timber, no tax is due. If part of the sale is logged
and the purchaser fails to complete the harvesting, taxes are
due on the amount the purchaser has been billed by the seller
for the volume removed to date. See WAC 458-40-628 for
timing of tax liability.

((39))) (29) Thinning. Timber removed from a harvest
unit located in stumpage value area 1, 2, 3, 4, 5, or ((5)) 9:

(a) When the total volume removed is less than forty per-
cent of the total merchantable volume of the harvest unit prior
to harvest; and

(b) The harvester leaves a minimum of one hundred
undamaged, evenly spaced, dominant or codominant trees
per acre of a commercial species or combination thereof.

AMENDATORY SECTION (Amending WSR 12-14-065,
filed 6/29/12, effective 7/1/12)

WAC 458-40-640 Timber excise tax—Stumpage

value area (map). The stumpage value area ((and-hauling
distanee—zone)) map contained in this rule must be used to

determine the proper stumpage value table ((and-haulzone))
to be used in calculating the taxable stumpage value of timber
harvested from private land.

WAC 458-40-640 Stumpage value area ((and-hauling-
zone))—Map

Harvesters may obtain a larger scale map by writing to the
Washington State Department of Revenue, Special Programs
Division, Forest Tax Section, Post Office Box 47472, Olym-
pia, Washington 98504-7472; or by calling 1-800-548-8829.



WSR 18-22-072

Washington State Register, Issue 18-22

Forest Tax Stumpage Value Area (SVA) ((andHaul-Zene)) Map
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AMENDATORY SECTION (Amending WSR 12-14-065, areas 1, 2, 3, 4, 5, and ((5)) 9 is the Scribner Decimal C log
filed 6/29/12, effective 7/1/12) rule as described in the most current edition of the "Official

WAC 458-40-680 Timber excise tax—Volume har- Log Scaling and Grading Rules" developed and authored by
vested—Approved scaling and grading methods—Sam- the Northwest Log Rules Advisory Group. The acceptable
ple scaling—Conversions. (1) Introduction. The accept- log scaling standard for stumpage value areas 6 and 7 is the
able log scaling and grading standard for stumpage value Scribner Decimal C log rule described in the most current
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edition of the "Eastside Log Scaling Handbook" as published
by the Northwest Log Rules Advisory Group, except that
timber harvested in stumpage value areas 6 and 7 must be
scaled using the current regional taper rules at the point of
origin.

(2) Special services scaling. Special services scaling as
described in the "Official Log Scaling and Grading Rules"
developed and authored by the Northwest Log Rules Advi-
sory Group may not be used for tax reporting purposes with-
out prior written approval of the department of revenue.

(3) Sample scaling. Sample scaling may not be used for
tax reporting purposes without prior written approval of the
department of revenue. To be approved, sample scaling must
be in accordance with the following guidelines:

(a) Sample selection, scaling, and grading must be con-
ducted on a continuous basis as the unit is harvested.

(b) The sample must be taken in such a manner to assure
random, unbiased sample selection in accordance with
accepted statistical tests of sampling.

(c) The sample used to determine total volume, species,
and quality of timber harvested for a given reporting period
must have been taken during that period.

(d) Sample frequency must be large enough to meet
board foot variation accuracy limits of plus or minus two and
five-tenths percent standard error at the ninety-five percent
confidence level.

(e) Harvesters, or a purchaser with an approved sample
scaling method, must maintain sufficient supporting docu-
mentation to allow the department of revenue to verify source
data, and test statistical reliability of sample scale systems.

(f) Exceptions: Sampling designs and accuracy standards
other than those described herein may only be used with the
prior written approval of the department of revenue.

(4) Conversions to Scribner Decimal C Scale. The fol-
lowing definitions, tables, and conversion factors must be
used in determining taxable volume for timber harvested that
was not originally scaled by the Scribner Decimal C Log
Rule. Conversion methods other than those listed are not to
be used for tax reporting purposes without prior written
approval of the department of revenue. Harvesters who wish
to use a method of conversion other than those listed below
must obtain written approval from the department of revenue
before harvesting. Purchasers may obtain written approval of
a sample scaling method from the department of revenue.
The department will maintain a list of purchasers with an
approved sample scaling method. A harvester may obtain this
list and a summary of the approved method for specific pur-
chasers from the department of revenue. If a harvester has not
obtained approval of a sample scaling method before harvest-
ing, the harvester may use a purchaser's approved sample
scaling method. If the harvester, or purchaser, fails to use an
approved sample scaling method or other method of conver-
sion approved by these rules to set the purchase price, the
department will establish its own method, as the circum-
stances require, to determine a reasonable estimate of the vol-
ume of timber sold.

(a) Weight measurement. If the sole unit of measure
used to set the purchase price for logs from harvest units was
weight, and the harvester does not use an approved method of
sample scaling to determine volume for the stumpage value
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tables, the following tables must be used for converting to
Scribner Decimal C, if the harvest volume per species meets
the definition listed in the table. If weight is the sole measure
used for a harvest unit and the harvest volume per species
does not meet the definition listed in the table below, the
department will establish its own method, as the circum-
stances require, to determine a reasonable estimate of the vol-
ume of timber sold. Harvesters must keep records to substan-
tiate the species and quality codes reported. For tax reporting
purposes, a ton equals 2,000 pounds.

(Stumpage Value Areas 1,2,3,4,5, & ((5)) 9)
BOARD FOOT WEIGHT SCALE FACTORS

(TONS/MBF)
Species Quality code

1
Douglas-fir! 7.50
Western Hemlock? 8.25
Western Redcedar? 7.0
Red Alder* 7.80
Chipwood 9.0

Includes Douglas-fir, Western Larch, Western White Pine and Sitka
Spruce. Only for volume including less than 25% No. 2 sawmill or
better log grades.

2Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,
Noble Fir, Grand Fir, Subalpine Fir, Lodgepole Pine and other coni-
fers not separately designated. Pacific Silver Fir, Noble Fir, Grand Fir,
and Subalpine Fir are all commonly referred to as "White Fir." Only
for volume including less than 25% No. 2 sawmill or better log
grades.

3Includes Alaska-cedar.

4Maple, Black Cottonwood and other hardwoods. Only for volume
including less than 40% No. 3 sawmill or better log grades.

(Stumpage Value Areas 6 & 7))
BOARD FOOT WEIGHT SCALE FACTORS

(TONS/MBF)
Species Quality code
1
Ponderosa Pine! 6.50
Douglas-fir? 5.50
Lodgepole Pine 6.0
Western Hemlock 3 5.50
Englemann Spruce 4.50
Western Redcedar* 4.50
Chipwood 9.0
Small Logs 6.50

1 Only for volume with 10 or more logs 16 feet long per thousand board
feet Scribner scale.

2Includes Western Larch.
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3Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,
Noble Fir, Grand Fir, Subalpine Fir, and other conifers not separately
designated. Pacific Silver Fir, Noble Fir, Grand Fir, and Subalpine Fir
are all commonly referred to as "White Fir."

4Includes Alaska-cedar.

(b) Cord measurement. For the purposes of converting
cords into Scribner volume:

(1) In stumpage value areas 1, 2, 3, 4, 5, and ((5)) 9 logs
with an average scaling diameter of 8 inches and larger must
be converted to Scribner volume using 400 board feet per
cord. Logs having an average scaling diameter of less than §
inches must be converted to Scribner volume using 330 board
feet per cord.

(i1) In stumpage value areas 6 and 7 logs with an average
scaling diameter of 8 inches and larger must be converted to
Scribner volume using 470 board feet per cord. Logs having
an average scaling diameter of less than 8 inches must be
converted to Scribner volume using 390 board feet per cord.

(iii) A cord of Western Redcedar shake or shingle blocks
must be converted to Scribner volume using 600 board feet
per cord.

Washington State Register, Issue 18-22

(iv) Firewood must be converted at a rate of 3 tons per
cord.

(c) Cants or lumber from portable mills. To convert
from lumber tally to Scribner volume:

(1) In stumpage value areas 1, 2, 3, 4, 5, and ((5)) 9 mul-
tiply the lumber tally for the individual species by 75%, and
round to the nearest one thousand board feet (MBF); or

(i) In stumpage value areas 6 and 7 multiply the lumber
tally for the individual species by 88%, and round to the near-
est one thousand board feet (MBF).

(d) Log scale conversion. Timber harvested in stumpage
value areas 1, 2, 3, 4, 5. and ((5)) 9 and which has been scaled
by methods and procedures published in the "Eastside Log
Scaling Handbook" must have the volumes reported reduced
by eighteen percent. Timber harvested in stumpage value
areag 6 and 7 and which has been scaled by methods and pro-
cedures published in the "Official Log Scaling and Grading
Rules" developed and authored by the Northwest log rules
advisory group, must have the volumes reported increased by
eighteen percent.

(e) Timber pole and piling volume tables. Harvesters
of poles must use the following tables to determine the Scrib-
ner board foot volume for each pole length and class:

Total Scribner Board Foot Volume
Stumpage Value Areas 1, 2, 3,4, 5, and ((5)) 9

Piling

Pole Class' Class?

Length H6 H5 H4 H3 H2 H1 1 2 3 4 5 6 7 9 10 A B
20 50 50 40 40 30 30 | 20 | 20 20 | 80 | 70
25 60 60 50 50 40 40 30 30 30 | 100 | 90
30 110 70 60 60 50 50 | 40 | 40 130 | 110
35 160 160 130 100 80 80 60 60 50 130 | 110
40 240 200 180 180 150 120 120 90 70 60 150 | 120
45 380 340 340 280 230 230 190 150 120 120 90 90 150 [ 120
50 430 370 370 300 260 260 210 160 140 140 | 100 160 | 140
55 470 410 410 330 280 280 230 180 150 150 180 | 150
60 540 470 470 410 340 340 290 220 190 190 190 | 160
65 610 520 520 420 380 380 320 260 210 | 210 210 | 180
70 650 560 560 480 400 400 350 270 230 230 230 | 190
75 700 600 600 520 520 520 440 290 250 230 | 200
80 820 700 700 600 600 540 440 360 290 250 210
85 910 800 800 660 660 660 570 490 360 260 | 210
90 1080 930 930 820 820 690 590 490 400 260 | 220
95 1170 1000 1000 870 870 750 640 540 290 | 240
100 1190 1030 1030 900 900 760 660 550 310 | 250
105 1310 1160 1160 1000 1000 860 740 610 330 270
110 1370 1220 1220 1050 1050 910 780 650 380 | 300
115 1440 1280 1280 1100 1100 960 860 680 400 | 310
120 1660 1460 1460 1300 1300 1140 970 820 500 | 400

125 1840 1600 1600 1410 1410 1250 1080 930
130 1920 1680 1680 1490 1490 1310 1120 970

1Pole class definitions taken from American National Standard specifications and dimensions for wood poles as approved August 7, 1976, under

American National Standard Institute, Inc. codified ANSI 05.1-1972.

2Piling class definitions as per American Society for Testing and Materials for "round timber piles." As the designation: D 25-58 (reapproved 1964).
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Total Scribner Board Foot Volume
Stumpage Value Areas 6 and 7

Piling

Pole Class' Class?

Length H6 HS5 H4 H3 H2 H1 1 2 3 4 5 6 7 9 10 A B
20 70 60 50 50 30 30 | 20 | 20 20 | 90 | 70
25 80 70 50 50 40 40 30 30 20 | 100 | 80
30 110 90 60 60 50 50 50 | 40 130 | 110
35 190 160 140 100 100 70 60 60 50 140 | 100
40 240 240 200 170 120 110 100 70 70 140 | 100
45 390 330 330 270 270 220 180 150 110 110 80 70 150 | 110
50 460 390 390 340 340 280 240 190 150 150 | 120 190 | 150
55 510 430 430 370 360 300 250 190 150 150 190 | 150
60 610 530 530 440 440 380 310 240 200 200 240 | 200
65 650 570 570 490 480 410 350 280 220 | 220 240 | 200
70 750 650 650 550 470 470 410 320 260 | 260 260 | 210
75 810 700 700 600 600 500 440 340 270 270 | 220
80 960 830 830 710 710 610 510 420 340 220 | 220
85 1020 870 870 760 760 640 550 450 360 300 | 240
90 1110 970 970 840 840 720 620 500 420 280 | 280
95 1160 1010 1010 870 870 740 640 510 360 |280
100 1380 1210 1210 1060 1060 910 780 650 360 |280
105 1430 1250 1250 1100 1100 940 820 690 400 | 300
110 1580 1390 1390 1220 1220 1070 920 770 460 | 340
115 1660 1470 1470 1280 1280 970 810 680 470 | 360
120 1880 1680 1680 1480 1480 1290 1130 950 560 | 450

125 1910 1690 1690 1490 1490 1140 970 810
130 2170 1920 1920 1710 1710 1510 1320 | 1140

1Pole class definitions taken from American National Standard specifications and dimensions for wood poles as approved August 7, 1976, under

American National Standard Institute, Inc. codified ANSI 05.1-1972.

2Piling class definitions as per American Society for Testing and Materials for "round timber piles." As the designation: D 25-58 (reapproved 1964).
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Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
12-054.

Title of Rule and Other Identifying Information: Child
birth center, repealing.

Hearing Location(s): On December 12, 2018, at 2:00
p-m., at 106 11th Avenue S.W., Room 4015, Olympia, WA
98504.

Date of Intended Adoption: December 14, 2018.

Submit Written Comments to: Kimberly Mathis, Agency
Rules Coordinator, 106 11th Street S.E. [Avenue S.W.],
Olympia, WA 98507 [98504], email wsprules@wsp.wa.gov,
by November 27, 2018.

Assistance for Persons with Disabilities: Contact Kim-
berly Mathis, agency rules coordinator, phone 360-596-4017,
email wsprules@wsp.wa.gov, by November 27, 2018.

[991]

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposal is to
repeal this WAC chapter. This chapter will be combined with
chapter 212-12 WAC (WSR 16-12-053).

Statutory Authority for Adoption: RCW 18.46.110.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Kimberly Mathis, 106 11th Street S.E. [Avenue S.W.],
Olympia, WA 98507 [98504], 360-596-4017; Implementa-
tion and Enforcement: State Fire Marshall, Olympia, Wash-
ington, 360-596-3906.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is exempt pursuant to RCW 34.05.328
$)(®Y).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:
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Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute.

November 1, 2018
John R. Batiste
Chief

REPEALER
The following chapter of the Washington Administrative
Code is repealed:
WAC 212-44-001
WAC 212-44-005 Definitions.
WAC 212-44-010 Applicability.
WAC 212-44-015
WAC 212-44-020
WAC 212-44-025
WAC 212-44-030
WAC 212-44-035
WAC 212-44-040
WAC 212-44-045
WAC 212-44-050
WAC 212-44-055
WAC 212-44-065
WAC 212-44-067
WAC 212-44-069
WAC 212-44-072
WAC 212-44-073
WAC 212-44-077
WAC 212-44-080
WAC 212-44-090
WAC 212-44-100
WAC 212-44-105

Purpose.

Compliance.

Inspection.

Approval.

Right of appeal.

Local codes.

Standards.

Construction requirements.
Modernization or renovation.
Additions.

Design, operation.

Exiting.

Vertical openings.

Fire extinguishers.
Lighting.

Protection from hazards.
Fire alarm.

Fire and evacuation plan.
Equipment maintenance.

Severability.

WSR 18-22-081
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed November 2, 2018, 3:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
12-053.

Title of Rule and Other Identifying Information: Fire
marshal standards.

Hearing Location(s): On December 12, 2018, at 2:00
p.m., at 106 11th Avenue S.W., Olympia, WA 98504.

Date of Intended Adoption: December 14, 2018.

Submit Written Comments to: Kimberly Mathis, Rules
Coordinator, 106 11th Street S.E. [Avenue S.W.], Olympia,
WA 98507 [98504], email wsprules@wsp.wa.gov, by
December 11, 2018.
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Assistance for Persons with Disabilities: Contact Kim-
berly Mathis, phone 360-596-4017, email wsprules@wsp.
wa.gov, by December 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: There is a need to
update chapter 212-12 WAC updates are to provide clarity
and consistency in terms used throughout the chapter and
cleanup existing language.

Reasons Supporting Proposal: Updates are to provide
clarity and consistency in terms used throughout the chapter
and cleanup existing language.

Statutory Authority for Adoption: RCW 18.20.130,
18.46.110, 18.51.140, 43.43.939, 70.41.080, 70.97.210,
71.12.485, 74.15.050; chapter 43.44 RCW.

Statute Being Implemented: RCW 18.20.130, 18.46.110,
18.51.140, 43.43.939, 70.41.080, 70.97.210, 71.12.485,
74.15.050; chapter 43.44 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state patrol, state fire
marshal, governmental.

Name of Agency Personnel Responsible for Drafting:
Kimberly Mathis, Olympia, Washington, 360-596-4017,
Implementation and Enforcement: State fire marshal, Olym-
pia, Washington, 360-596-3906.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is exempt pursuant to RCW 34.05.328
(S)®YW).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

November 1, 2018
John R. Batiste
Chief

AMENDATORY SECTION (Amending WSR 13-18-066,
filed 9/3/13, effective 10/4/13)

WAC 212-12-005 Definitions. Unless otherwise pro-
vided in this section, definitions in the Washington State
Building Code, chapter 19.27 RCW, and 42 C.F.R. Ch. IV §
483.70, National Fire Protection Association, standard 101
"Life Safety Code" ((2000-edition;-as)) currently adopted edi-
tion by ((EMS—))Centers for Medicare/Medicaid Ser-
vices((})) (CMS) shall apply to this chapter. The following
definitions will also apply to this chapter:

(1) "State director of fire protection" means the director
of fire protection within the Washington state patrol, the state
fire marshal, or authorized deputy or designee.

(2) "New facility" means any facility that is being occu-
pied for the first time, vacated for more than one hundred
eighty days and reoccupied, closed for more than one hun-
dred eighty days and reopened, or for which the license has
expired, will be considered a new facility and must meet the
current codes and standards as adopted. Except for ((bearding
hemes)) assisted living facilities which may be vacated for
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more than one hundred eighty days if approved by the direc-
tor of fire protection and the department of social and health
services.

(3) "Before and after school program" means a program
licensed by the department of ((earlylearning)) children,
youth, and families that provides early learning experiences
for children five years of age through twelve years of age
who are attending kindergarten or elementary school.

(4) "Birthing center" or "childbirth center" means any
health facility, not part of a hospital or in a hospital that pro-
vides facilities and staff to support a birth service to low-risk
maternity clients.

(5) "Birth service" means the prenatal, intrapartum, and
postpartum care provided for low-risk maternity clients,
including newborn care during transition and stabilization.

AMENDATORY SECTION (Amending WSR 08-06-050,
filed 2/28/08, effective 3/30/08)

WAC 212-12-010 Adoption of codes and standards.
The following administrative codes and regulations are
hereby adopted by reference as if set forth fully herein:

(1) Chapter 51-50 WAC, State Building Code adoption
and amendment of the International Building Code.

(2) Chapter 51-51 WAC, State Building Code adoption
and amendment of the International Residential Code.

(3) Chapter 51-52 WAC, State Building Code adoption
and amendment of the International Mechanical Code.

(4) Chapter 51-54A WAC, State Building Code adoption
and amendment of the International Fire Code.

(5) Chapter 51-56 WAC, State Building Code adoption
and amendment of the Uniform Plumbing Code.

(6) ((Ghapteré%éq—\‘vLAC—S{-a%e—Bm{ehﬂg—Gede—adepﬁeﬂ

H)) 42 C.F.R. Ch. 1V § 483.70, National Fire Protection
Association, standard 101, "Life Safety Code," ((2000-edi-
ttenr)) currently adopted edition by ((EMS—))Centers for
Medicare/Medicaid Services((})) (CMS) for application in
ambulatory surgical centers, hospice, nursing homes and hos-
pitals.

AMENDATORY SECTION (Amending WSR 13-18-066,
filed 9/3/13, effective 10/4/13)

WAC 212-12-015 Applicability. The provisions of this
chapter apply to all facilities for which the director of fire
protection is responsible for fire protection and enforcement
including:

Adult rehabilitation center.

Alcoholism hospital.

Alcoholism intensive inpatient treatment services.

Alcoholism treatment facility.

((Psyehiatriehospital:))

Assisted living facility.

Before and after school program((s)).

((Bearding home:))

Birthing center.

Child care ((eceupaneies)) occupancy.
Group care facility.
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Group care ((faetlities)) facility for severely and multi-
ply handicapped children.

Hospital.

Hospice.

Nursing home.

((Franstent-accommeodation:))

Psychiatric hospital.

Residential treatment facility.

Public buildings.

Enhanced services ((faetlities)) facility.

Examination of premises.

Standard of safety.

Schools—Standards for fire prevention and safety—
Plan review and construction inspection.

Removal of fire hazards—Appeal of order—Penalty.

((Reports-and-investigations-of fire—Pelicepowers:

Statistiealinfermation-and-reperts:

ciminal ion.))

Record of fires.

(« . . . . o .

E.Eiiﬁ gg]t E 1.1.5]. ggi.. ; Fﬁfiﬁg]

ers:

u i Lauidand oeli ” P i
ness-efloeal firstrespoenders:))

AMENDATORY SECTION (Amending WSR 08-06-050,
filed 2/28/08, effective 3/30/08)

WAC 212-12-020 Additional ((beardingheme))

assisted living facility requirements. (1) ((Beardinghome))
Assisted living resident evacuation capability levels.

(a) Evacuation capability is the ability of the resident of
a ((boardinghome)) assisted living facility licensed by the
department of social and health services under chapter 18.20
RCW to respond to an emergency situation and either evacu-
ate the ((bearding-heme)) assisted living facility or move to a
point of safety.

(b) Residents shall be classified by the assisted living
administration in one of the following evacuation levels:

(i) Level I - Persons physically and cognitively capable
of walking or traversing a normal pathway to safety, includ-
ing the ascent and descent of stairs, and capable of self-pres-
ervation, without the physical assistance of another person.

(i1) Level II - Persons physically and cognitively capable
of traversing a normal path to safety with the use of mobility
aids, but unable to ascend or descend stairs without the phys-
ical assistance of another person.

(iii) Level III - Persons physically or cognitively unable
to walk or traverse a normal path to safety without the physi-
cal assistance of another person.

(2) Residents with evacuation capabilities of Level II or
Level III must reside on the grade level floor unless the
((boardingheme)) assisted living facility receives written
approval by the director of fire protection to house these res-
idents on other floor levels.

(3) The ((beardinghoeme)) assisted living facility must
not admit or retain more than two residents with evacuation
capabilities of Level IT or Level IIT unless:

Proposed
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(a) The ((bearding—heme)) assisted living facility

receives written approval by the director of fire protection to
care for more than two residents with evacuation capabilities
of Level II or Level I1I;

(b) The ((bearding—herme)) assisted living facility is
divided into at least two smoke barrier compartments on each
floor; and

(c) The ((boarding-heme)) assisted living facility has an

operational automatic sprinkler system throughout the facil-

ity, unless the ((bearding-heme)) assisted living facility was
initially licensed prior to July 1, 2007, and is licensed for six

or fewer residents.

NEW SECTION

WAC 212-12-023 Additional childbirth centers. All
facilities licensed by department of health must comply with
the provisions of this regulation:

(1) Exiting.

(a) Not less than two exits shall be accessible from every
part of each floor being used for birth services or uses inci-
dental thereto, including floor levels below the street floor.

(b) Exits shall be remote from each other and shall be
arranged to minimize the possibility that both may be
blocked by any emergency.

(2) Lighting.

(a) lllumination of the means of egress shall be continu-
ous during the time that conditions of occupancy require that
the means of egress be available for use.

(b) Automatic emergency lighting shall be provided and
so arranged as to provide the required illumination automati-
cally in the event of any interruption of normal lighting, such
as the failure of public utility or other outside electrical power
supply, opening of a circuit breaker or fuse, or any manual
act(s) including accidental opening of a switch controlling
normal lighting facilities.

(c) Electric battery-operated emergency lights shall use
only reliable types of storage batteries, provided with suitable
facilities for maintenance in properly charged condition.
Electric storage batteries used in such lights or units shall be
approved for their intended use and shall comply with the
National Electrical Code, NFPA 70.

(3) Fire alarm. Every childbirth center shall have an
electrically supervised manual fire alarm system. Operation
of any fire alarm activating device shall automatically, with-
out delay, accomplish general alarm indication and sound an
audible alarm throughout the building or affected portion
thereof.

AMENDATORY SECTION (Amending WSR 08-06-050,
filed 2/28/08, effective 3/30/08)

WAC 212-12-030 Right of appeal for state cited facil-
ities. The following procedure will apply to appeals of
orders, decisions or citations made by the state fire marshal's
office and it does not apply to CMS federal surveys:

(1) Administrative appeal (step 1) - A facility will have
an opportunity to dispute cited deficiencies with a chief dep-
uty state fire marshal. The purpose of this informal process is
to give the facility an opportunity to refute cited deficiencies
after an inspection. A written request with an explanation of
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the specific deficiencies that are being disputed ((shall)) must
be submitted within ten days of receipt of the correction
notice. All submittals ((shalt)) must be sent to WSP-Fire Pro-
tection Bureau, P.O. Box ((42600)) 42642, Olympia, WA
((98504-2600)) 98504-2642 or via email at FIREMARSH
(@wsp.wa.gov. If a facility is successful in demonstrating that
a deficiency should not have been cited, the chief deputy state
fire marshal will remove or make the appropriate corrections
to the citation. If a facility is unsuccessful in demonstrating
that a deficiency should not have been cited, the facility will
be notified in writing that the citation will remain unchanged.
The facility will then have the option to proceed to step #2 in
the administrative appeal process.

(2) Administrative appeal (step 2) - If a facility is not sat-
isfied with the decision made during the administrative
appeal (step 1), they may appeal the decision in writing
within seven days of receipt of the written decision to the pre-
vention division assistant state fire marshal. If a facility is
successful in demonstrating that a deficiency should not have
been cited, the assistant state fire marshal will remove or
make the appropriate corrections to the citation. If a facility is
unsuccessful in demonstrating that a deficiency should not
have been cited, the facility will be notified in writing that the
citation will remain unchanged. The facility will then have
the option to proceed to step #3 in the administrative appeal
process.

(3) Administrative appeal (step 3) - If a facility is not sat-
isfied with the decision made during the administrative
appeal (step 2), they may appeal the decision in writing
within seven days of receipt of the written decision to the
director of fire protection. If a facility is successful in demon-
strating that a deficiency should not have been cited, the
director of fire protection will remove or make the appropri-
ate corrections to the citation. If a facility is unsuccessful in
demonstrating that a deficiency should not have been cited,
the facility will be notified in writing that the citation will
remain unchanged.

(4) This is a final agency action.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-035 Special requirements. In addition to
the fire and life safety standards listed in WAC ((24+242-
030)) 212-12-010, the following shall apply:

(1) In nursing homes, fire alarm system annunciators
shall be provided where the system serves more than one
floor, one fire or smoke division, or one building. They shall
be located at each main nurses' station on each floor, fire or
smoke division, and/or building.

(2) In all Group ((E-3)) E, 1, (:€)) R2 Occupancies
inspected by the state fire marshal's office, annual certifica-
tion of fire alarm systems shall be performed by the holder of
a current low-voltage electrical contractors specialty license
issued by the department of labor and industries.

(3) Every story, and basements of Group ((E€)) R2
Occupancies inspected by the state fire marshal's office shall
have not less than two exits.
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Exception: ~ Basements used exclusively for the service of the building
may have one exit. For the purpose of this exception, storage
rooms, laundry rooms, maintenance offices, and similar uses
shall not be considered as providing service to the building.

(4) In all Groups ((E-3)) E, I, and ((:€)) R2 Occupancies

inspected by the state fire marshal's office, emergency light-
ing for means of egress shall be provided. Emergency sys-
tems shall activate automatically in a power failure and be
supplied from storage batteries or an on-site generator set.
The system shall be installed in accordance with the require-
ments of the Electrical Code.

WSR 18-22-105
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 6, 2018, 8:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
13-099.

Title of Rule and Other Identifying Information: Chapter
392-151 WAC, Traffic safety—School safety patrol.

Hearing Location(s): On December 11, 2018, at 10:00
a.m., at Office of Superintendent of Public Instruction
(OSPI), Wanamaker Conference Room, 600 Washington
Street S.E., Olympia, WA 98501. Those planning to testify
during the hearing should arrive by 10:00 a.m.

Date of Intended Adoption: December 14, 2018.

Submit Written Comments to: Glenn Gorton, Director,
OSPI, Student Transportation, P.O. Box 47200, Olympia,
WA 98504-7200, email glenn.gorton@k12.wa.us, by
December 11, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by December
4,2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Chapter 392-151
WAC implements RCW 46.61.385 and provides safety oper-
ation of school patrols. OSPI is revising this chapter to bring
the school safety patrol up-to-date with current safety stan-
dards.

Reasons Supporting Proposal: The revisions proposed
will update the language to current practices to conform to
changes with procedures and training over the last few years.

Statutory Authority for Adoption: RCW 46.61.380.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting
and Implementation: Glenn Gorton, OSPI, Olympia, Wash-
ington, 360-725-6121; and Enforcement: Lisa Dawn-Fisher,
OSPI, Olympia, Washington, 360-725-6292.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

WSR 18-22-105

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

November 5, 2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-003 Authority. The authority for this
chapter is RCW 46.61.385 which authorizes the appointment
and operation of school patrols by any public or private
school subject to the conditions, procedures, and consider-
ations required by this chapter. RCW 28A.160.160(5)
requires walking routes for elementary schools, and such sup-
plemental conditions, procedures, and considerations as any
such school may impose which are in the best interest of stu-
dent safety.

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-010 Function of a school patrol. The

((purpese-and)) function of a school patrol ((are)) is to assist
and aid members of the student body in the safe and proper
crossing of ((streets;-highways;and-reads)) roadways adja-
cent to the school ((and-other-erossing-areas-approved-by-the
loeal-safety-advisery-committee)).

Student school patrol members assigned to work at a
location with an adult school patrol member shall assist and
act at the direction of such adult member of the patrol. A
school patrol is to look for and utilize natural gaps in traffic
as much as possible when allowing students to cross a

((street-highwayserread)) roadway.

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-015 Administration and support. The
superintendent or chief administrative officer of the school
district shall ((assume-the-leadership-and)) be ultimately
responsible for determining school patrol policy and opera-
tions. The principal of each school shall provide leadership in
developing ((geed-relationships—amongteachers;student
bedy;and-members—ef)) the school patrol ((inmattersof

seheoolpatrel members—and-earryingout-administrative
detatls—Administration-of-the-aetual)). Daily operation of a
school patrol may be delegated to a school employee or a

safety committee. ((Fhe-appreval,understanding;suppert;
and-encouragement-of schoel-administraters; loeal-traffie

B
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AMENDATORY SECTION (Amending WSR 91-15-016,

filed 7/10/91, effective 8/10/91)
WAC 392-151-020 Liability. ((%Ehe—feaf—ef—pe%eﬁﬁ-a}

seheel—adm}mstf&tefs—)) Both a school dlStI‘lCt and 1ts ((meh—
vidual)) employees or agents are potentially liable for dam-
ages sustained by students or others as the result of negli-

gence. ((Examples-efactions-orinactions-possiblygivingrise
to-an-award-of damagesby-a—ceourtinelude-Thefailureto

H—Establish-reasenablerules—and-regulations—regard-
ing)) Any school district operating a school patrol shall adopt
policies and procedures to reduce the potential liability and

ensure student safety, including:

(1) The supervision and control of the school patrols by
a school employee.

(2) ((Establishapeliey-whichlimits)) Limiting the selec-
tion of student patrol members to students who are preferably
ages ten or older and who possess appropriate physical and
mental abilities.

(3) ((Establish-a—peliey—which-autherizes)) Authorizing
any parent to have his or her child excluded from service on
the safety patrol.

(4) ((Establish—a—peliey—which—requires)) Requiring
school boards to provide insurance for members of the school
patrol and for all supervisory officials involved in the pro-
gram.

(5) ((Establish-apelieywhichsets)) Setting forth specific
physical and other criteria for selecting school patrol mem-
bers and providing adequate training.

(6) Observing patrollers during inclement weather, hours
of semidarkness and emergencies.

In addition, schools should periodically conduct a com-
plete review of the entire school patrol program, including
the following:

(a) The selection of supervisors.

(b) ((Fhe-selectionofstudentand-adult-membersofthe
patrot

€e))) The training of both supervisors and patrol mem-
bers.

((€8))) (c) The determination of the streets which are to
be used and ((these-which-are)) not ((te-be)) used.

((€e))) (d) The equipment needed.

((H-The-time-schedule-when-the patrel-will be-en-duty
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&) Thespeetalprecautionsto-be-observedin)) (e) Proce-

dures for emergencies, inclement weather and ((during))
hours of semidarkness.

AMENDATORY SECTION (Amending WSR 96-22-057,
filed 11/1/96, effective 12/2/96)

WAC 392-151-025 Route plans. Suggested route plans
shall be developed for each elementary school that has stu-
dents who walk to and from school. It shall recommend
school routes based on considerations of traffic patterns,
existing traffic controls, and other crossing protection aids
such as school patrols These route plans shall limit the num-
ber of school crossings so that students move through the
crossings in groups((;-aHewing-enly-ene-entrance-exitfrom
each-bloekteandfrem—seheol)). The walking route ((te
sehool)) plan shall be distributed to all students ((with

ents)).

AMENDATORY SECTION (Amending WSR 96-22-057,
filed 11/1/96, effective 12/2/96)

WAC 392-151-030 Controlled crossings. ((*Seheol
Eatzs cO itFE”Ej" crosswallks-are def;ﬂsd as al‘]f‘ SFESS“‘HI <

net-contrelled-by-a-traffiestgnal-oerstep-sign:)) (1) School
patrol controlled crossings shall not be operated unless
proper traffic control devices are in place as depicted in
Washington state department of transportation, Sign Fabrica-
tion Manual and Manual on Uniform Traffic Control
Devices, as now or hereafter amended. As a minimum, these
shall consist of:

((H)) (a) School crossing warning signs S1-1 and S2-1.

((&))) (b) Marked crosswalks.

((2))) (c) School speed limit sign.

((lSeheel—pz%fel—&sas{edlefesswaﬂes—afe—deﬁﬂed—as—aﬂy

neertng-study:))

(2) Contact shall be made by school authorities with the
governmental agency having jurisdiction over the street or
highway in question in order to secure the necessary signs.
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(3) Where conditions are such that a patrol member can-
not be seen at least as far away as the safe stopping distance
for the legal speed at the location, one of the following proce-
dures shall be carried out:

(()) (a) Select a safer location for the crossing at which
the patrol is to serve.

(&) (b) Cooperatively evaluate the condition with
traffic authorities having jurisdiction for the purpose of
developing possible alternative measures.

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-035 School crossing warning and
speed limit signs.

‘ B B

SCHOOL CROSSING

SCHOOL AHEAD

SCHOOL

SCHOOL | $4-

|l

SPEED SPEED

LIMIT -1 EMIOT -
20/ (&
BIAM. S4-1A lel‘{‘DE:EN S

10 :30PM, ARE PRESENT o

Note: The Washington state department of transportation defines when
children are present as:
1. School children are occupying or walking within the marked
crosswalk.
2. School children are occupying or waiting at the curb or on the
shoulder of the roadway and are about to cross the roadway by way
of the marked crosswalk.
3. School children are present or walking along the roadway, either
on the adjacent sidewalk or, in the absence of sidewalks, on the
shoulder within the posted school speed limit zone which extends
three hundred feet in either direction from the marked crosswalk.
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AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-040 Organization, instruction, and
supervision. The ((buiding)) school principal or a member
of the staff appointed by the principal shall supervise the
school patrol. Criteria for the selection of a school patrol
supervisor shall include:

((€2))) (1) Interest in safety.

((f))) (2) Ability to organize, lead and discipline.

((feyAbility-totead

B Abil iseinh
ey Attitadetoward-work
o Efiei o

) (3) Ability to recognize individual differences.

(- Ability to-heldrespeet-ef pupils

6)) (4) Dependability.

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-045 Duties of patrol supervisor. Duties
of a school patrol supervisor shall include:

(1) Being knowledgeable in all areas of the school patrol.

(2) Selection of school patrol members according to
school policy.

(3) Instruction and training of all school patrol members
and officers in their respective duties.

@) ((Sﬂpemmﬂ—ef—ﬂ&e—wefleef—ﬂ&&seheel—patfel—m—sueh

N o b b .
5))) Hold regular meetings of the school patrol for th
purpose of instruction in safety practices((;)) and discussions

concerning infractions of rules((;-and-stimulating-and-inspir-
el bers in tl ; Ctheir dutios.

‘dtittis and thereafter make visits to-street anc hig))}.i By CHOSS
(5) Instruction in traffic rules and regulations shall be
given to all children attending the school. Written rules and
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regulations shall be distributed to parents/guardians and stu-
dents.

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-050 Selection, appointment and sus-
pension of patrol members. Student school patrol members
shall be selected from the upper grade levels and preferably
not below age ten. Qualities such as leadership and reliability
shall be considered in the selection of any patrol member.

((Seheotpatrol-service-shall-be-voluntary))

Written approval of a parent or guardian shall be secured
in the case of student patrol members. Each prospective
patrol member shall be given a vision and hearing examina-

tion. ((Afterseleetioneachsechool patrolmembereandidate
shall-beformally-appeinted-by-the-prineipal)) The parent(s)

or guardian(s) of a student patrol member shall be notified in
writing or via a personal interview of the student's suspension
from duty as a school patrol member.

Washington State Register, Issue 18-22

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-060 Good character references for
adult patrol members. Prior to any assignment, good char-

acter references ((shal—l—be—eb%amed—eﬂ—everey—adﬂ}t—whe—rs

ehafaeter—is—deﬁ-ﬁed—}n—“%@}%-%-%l.—kkadd%&eﬁ,—a)) m
a Washington state patrol criminal history request shall be
obtained on each ((rew)) adult candidate.

AMENDATORY SECTION (Amending Order 7-75, filed
12/22/75)

WAC 392-151-070 Size of patrol and officers needed.
The number of members on a school patrol shall be deter-
mined by factors such as: ((Street-and-highway)) Roadway
conditions, number of intersections, volume of vehicular traf-
fic, school enrollment, and number of arrival and school dis-
missal times. ((I—ﬁthefe—afe—seifefal—dismissal—tﬂﬂes—ehe—sr—z&ef

may-bereeruitedin-thefall- of each-yearand,thereafteras
neeessary-tofill-epen—peositions:)) New members shall work

with trained school patrol members for a long enough period
to learn their duties.

((A-eaptainofthescheolpatrelmay beselectedInstrae-
. .
HE"]S shat IEE 8t ex;; as.h ﬁel sehool ﬁﬂﬁ.e; meme E]{ 5 Ehm.he
the-next-schooltermcommenees:))

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-055 Utilization of adult patrol mem-
bers. Schools ((pessess-the-autherity-te)) may appoint adults

as members of a school patrol. The following criteria may be
used to determine at which locations adult patrol members
shall be stationed:

(1) When there is a lack of adequate gaps due to a high
volume of traffic.

(2) ((When—%—pereent—e%ﬂae—tra#ﬁ&speeekexeeeés—the

3))) When there is a restricted sight distance.

(()) (3) When the location or distance from the school
building is such that poor supervision of students would oth-
erwise result.

((5))) (4) When there is a high volume of turning traffic
over a crosswalk.

((66))) (5) When the location has been determined by
either school or law enforcement authorities to be beyond the
capability of a student to make rational decisions concerning
safety.

(€ Wehen-there-i . ] ¢ odesis

lack-of-an-alternate secheolreute plan:))

Proposed

safety-committee:))

Each school patrol may have a patrol captain and one or
more lieutenants and sergeants. The captain shall be a patrol
member who possesses qualities of leadership and shall be
selected by the supervisor of the patrol on a trial basis or
elected by the members subject to the supervisor's approval.

atrth —Fhtstraybe --' oh -ee. :
missal-tines:))

Some of the duties of the school safety patrol officers
are:

(1) Assigning school patrol members to their posts.

(2) Supervising the operations of the school patrol.

(3) Keeping school patrol records((;—inelading—atten-
danee)).

(4) Being responsible for the procedure at each crossing,

(5) Making sure each school patrol member wears his or
her equipment while on duty.

(6) Arranging for a substitute in case of absence of a reg-
ular school patrol member.

(7) Manning ((the)) a post in case of an emergency.

AMENDATORY SECTION (Amending Order 7-75, filed

12/22/75)
WAC 392-151-075 Hours on duty. ((llhe—heﬁrs—t-h-a%

unneeessaryfor-the-student-to-missregular scheolsverkfor
lengthyperiods:)) Parents or guardians shall be informed of
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the amount of time students are scheduled to serve on patrols

and how much class time may be missed due to patrol duty.
When a patrol member has been assigned to a particular

crossing, the member shall be on duty at all times students are

normally crossing ((streets-er-highways)) roadways in going
to and from school. ((Members—slml—l—be—a%ﬂ&err—pests—l—@—te—lé

WSR 18-22-105

Instruction shall include the fundamentals of patrol operation
- Where and how to stand when on duty, how to handle the
patrol flag, and what constitutes a sufficient gap in vehicular
traffic to permit safe crossing by students. Emphasis shall be
placed on special hazards and the need for constant alertness.

((lepes—ef—tfammgAﬁhieh—shaH—be—gweﬁ—membefs—af&

missal-signal:))

AMENDATORY SECTION (Amending Order 7-75, filed
12/22/75)

WAC 392-151-085 General duties of patrol mem-
bers. Each school patrol member shall adhere to the follow-
ing duties and rules:

(1) Report to the crossing on time and remain during the
prescribed period or until properly relieved.

(2) Perform duties as outlined.

(3) Wear standard uniform at all times while on duty.

(4) ((Bepeoliteatal-times:

5))) Attend strictly to the task and do not permit atten-
tion to be diverted while on duty.

((€6))) (5) Direct students((5)) to cross during a safe gap
in traffic. Do not direct vehicular traffic.

(D)) (6) Know the procedures to follow in case of an
accident or emergency.

((68))) (7) Notify the designated person in advance of
anticipated absence.

AMENDATORY SECTION (Amending WSR 80-09-015,
filed 7/9/80)

WAC 392-151-090 Standard uniforms. The standard
uniform for school patrol members shall ((be)) include a
badge, high-visibility reflective vest, flag that meets the
American National Standards Institute (ANSI) and Interna-
tional Safety Equipment Association (ISEA) standards for
high-visibility safety apparel and accessories and/or ((fam-

)) rain-

coat/poncho that is recommended by the Washington traffic
safety commission for school patrol use. A helmet or hat may
be used as part of the standard uniform.
((Fhe—helmet—when—used—shall-be—fluoreseent—orange;
white;red;-or-yeHow:)) For additional visibility during hours

of darkness, reflective tape may be added to the uniform.

((Fhe-scheolpatrol-vestshall- be fluoreseent-orange-with
et hite band

JEhe—Pa%ﬁee&t—shal.%—be—ﬂﬁefeseeﬂt—ef&ﬂge,—fed,—er—ye}-
low=))

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-105 Instruction of patrol members.
Each school patrol member shall be thoroughly trained in his
or her duties before being permitted to take assigned posts.
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nstraeting-new-members:))

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-135 Operation at an intersection with
traffic signal. At an intersection with a traffic signal, the
light shall govern school patrol operation and the movement
of students.

(When the Jig} s o direetionil i

may-be-alowed-tocrossatone-time:))

AMENDATORY SECTION (Amending WSR 91-15-016,
filed 7/10/91, effective 8/10/91)

WAC 392-151-140 Violation reports and ((aeei-
dents)) emergencies. Moving motor vehicle violations at
school crossings shall be reported to the appropriate law
enforcement agency. School patrol members shall report all
incidents which occur on or near their crossings which appear
to involve unsafe practices on the part of anyone. Such
reports shall be made to the patrol supervisor.

If the incident involves a driver violation, the license
number of the car shall be written down immediately.
Reports shall be reviewed by the patrol supervisor and princi-
pal. When the principal feels that a particular violation has
occurred which requires follow-up by the police department,
a violation report shall be filled out.

In the event of an injury accident or emergency at their
post, patrol members shall observe the following directions:

(1) If the accident was caused by a vehicle, obtain license
number, time of violation, and whether male or female driver.

(2) Never leave the crossing. Dispatch messengers to the
school office stating location, nature, and seriousness of acci-
dent.

Proposed
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(3) Keep all students back away from the curb.
(4) Obtain name and address of victim and witnesses.
(5) Make a report to the patrol supervisor.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-151-017 Safety advisory committee—Selection.

WAC 392-151-065 Adult patrol members—Knowledge—
Training of students—Introduction.

WAC 392-151-080 The patrol captain.

WAC 392-151-095 Equipment.

WAC 392-151-100 Care of equipment—Dismissal.
WAC 392-151-110 Installing school patrol members.

WAC 392-151-115 Patrol operation—Assignment and
inspection.

WAC 392-151-125 Operation with school patrol members.

WAC 392-151-130 Operation with an adult patrol member
or police officer or traffic signal.

WSR 18-22-109
PROPOSED RULES
COUNTY ROAD

ADMINISTRATION BOARD
[Filed November 6, 2018, 9:36 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or
34.05.330(1).

Title of Rule and Other Identifying Information: Amend-
ing WAC 136-12-020, 136-12-030, 136-12-045, 136-12-060,
136-12-070, 136-12-080, 136-14-010, 136-14-020, 136-14-
030 and 136-14-040; and adding a new section WAC 136-15-
055 Modification of program.

Hearing Location(s): On January 24, 2019, at 2:00 p.m.,
at 2404 Chandler Court S.W., Olympia, WA 98504.

Date of Intended Adoption: January 24, 2019.

Submit Written Comments to: Karen Pendleton, 2404
Chandler Court S.W., Suite 240, email karen@crab.wa.gov,
fax 360-350-6094, by January 20, 2019.

Assistance for Persons with Disabilities: Contact Karen
Pendleton, phone 360-753-5989, fax 360-350-6094, TTY
800-883-6384, email karen@crab.wa.gov, by January 20,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The county road
administration board finds that amending the aforementioned
WAC and adding a new section will better clarify this chap-
ter.

Reasons Supporting Proposal: Housekeeping changes.

Statutory Authority for Adoption: Chapter 36.78 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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Name of Proponent: County road administration board,
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Drew Woods, Olympia, 360-753-5989;
and Enforcement: John Koster, Olympia, 360-753-5989.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

November 6, 2018
John M. Koster
Executive Director

AMENDATORY SECTION (Amending WSR 17-11-037,
filed 5/11/17, effective 6/11/17)

WAC 136-12-020 Procedure during vacancy or
change. When a vacancy or change occurs in the office of
county engineer ((due-to-resignation;retirement-death-orfor

any-ether)) for any reason, the county legislative authority
shall take 1mmed1ate steps to ﬁnd a replacement((—e&%her—by

m%emew—ef—quﬂ-l-l-ﬁed—&p-pl-le&ﬂ%s)) The county leglslatlve
authority or county executive shall((GHn—writing)), by elec-

tronic email or official letter, within five ((wetking)) business
days, notify the county road administration board of the
vacancy or change, the effective date of the vacancy or
change and of the procedure to be followed during the period
of vacancy. The notice to the county road administration
board shall state that the legislative authority or county exec-
utive has reviewed the requirements within ((this)) chapter
136-12 WAC.

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-12-030 Acting county engineer. If for any
reason((;)) it is impossible to employ a new county engineer
immediately, the county legislative authority shall designate,
by resolution, an acting county engineer for an interim
period((5)) not to exceed six months((;)) except as provided in
WAC 136-12-060. A copy of such resolution shall be for-
warded to the county road administration board within five
business days of the effective date of the vacancy.

If the acting county engineer is not a licensed profes-
sional civil engineer, the legislative authority shall designate
a licensed professional civil engineer to perform all profes-
sional civil engineering ((serviees)) functions during the
interim period as required by chapter 18.43 RCW, and the
unlicensed acting county engineer shall perform only those
functions of the office not requiring a professional civil engi-
neer's license.

[108 ]
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AMENDATORY SECTION (Amending WSR 17-11-037,
filed 5/11/17, effective 6/11/17)

WAC 136-12-045 Notification of hiring. When final
arrangements for the employment of a new county engineer
have been made, the county legislative authority or the
county executive shall, within five ((wetking)) business days,
notify the county road administration board in writing and
shall include the following information: Name of new county
engineer, Washington professional civil engineer registration
number, start date, and contact information, including an
email address when available. In addition, the notification
shall include a copy of the organization chart detailing the
responsibilities of the county engineer if there is an adopted
change, WAC 136-50-051, and a copy of the appointment
resolution, letter of appointment, or copy of the meeting min-
utes of the legislative authority recording the appointment.

AMENDATORY SECTION (Amending WSR 17-11-037,
filed 5/11/17, effective 6/11/17)

WAC 136-12-060 Failure to comply. In the case of
vacancy or change, if ((retifieationisnetreceived-withinthe
time-frame-established i WAC136-12-045the matterof the

vaeaney)) a county fails to comply with any portion of chap-
ter 136-12 WAC, the matter will be considered at the next
regular meeting of the county road administration board. The

county road administration board may ((require-that-al-con-
o] ; i b shutd Yot
all-distribution-of gas-taxfunds-te-the-county-eease)) take any

action regarding county forces construction, the county's
motor vehicle fuel tax distribution, county arterial preserva-
tion program eligibility or rural arterial program eligibility it
deems appropriate: Provided however, that it may continue to
grant reasonable extensions in the event the affected county
can give adequate proof or demonstrate at the next regularly
scheduled board meeting that a diligent effort has been made
to secure the services of a qualified professional civil engi-
neer.

AMENDATORY SECTION (Amending WSR 02-18-0138,
filed 8/22/02, effective 9/22/02)

WAC 136-12-070 County engineer in counties that
choose to employ a part-time county engineer or a con-
tract county engineer. When the county legislative authority
chooses to employ a county engineer on a part-time basis the
terms of such employment shall be set forth in a contract
adopted by resolution of the legislative authority. Such con-
tract shall specify, but need not be limited to: Statement of
legal responsibility, salary or wage arrangements, meetings
with the legislative authority, travel expenses and relation-
ship with regular employees. A copy of such resolution and
contract shall be forwarded to the office of the county road
administration board within five business days of adoption.

When the legislative authority chooses to contract with
another county for services such contract shall be approved
by resolution of both legislative authorities. Such contract
shall specify, but need not be limited to: Statement of legal
responsibility, salary or wage arrangements, meetings with
the legislative authority, travel expenses and relationship
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with regular employees. A copy of the contract and both res-
olutions shall be forwarded to the office of the county road
administration board within five business days of adoption by
both counties. Any such contract shall be in accordance with
the procedures of the Interlocal Cooperation Act, chapter
39.34 RCW.

AMENDATORY SECTION (Amending WSR 02-18-018,
filed 8/22/02, effective 9/22/02)

WAC 136-12-080 ((Assistant-eounty-engineer))

Supervision of nonengineering county engineer duties in
counties with a part-time county engineer or a contract
county engineer. When a legislative authority of a county

chooses to employ a ((lieensed-prefessional-eivil)) county

engineer on a part-time basis or contract with another county

for the services of its ((leensed-professional-eivil)) county
engineer, it shall designate by resolution a full-time employee
((as-assistant-county-engtneer—tsucheasesthe-designated
asastaﬂt—eeimfy—eﬂgmeer—shal-l)) to perform the day-to-day
supervision of the ((read-departmentunderthe)) county engi-

neer duties not requiring a professional civil engineering
license in accordance with policies established by the legisla-

tive authority.

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-14-010 Purpose and authority. The
requirement to develop and adopt both long range and short
range programs as a prerequisite to road construction is
established in RCW 36.79.080, 36.81.121 and 36.81.130.
Numerous studies have shown that road construction needs
far exceed available revenue. Priority programming is the
development and application of techniques designed to rank
any array of potential projects in order of importance to serve
as a guide in assisting a county legislative authority in the for-
mulation of road programs and distribution of limited
resources. Priority programming procedures for counties
must be adaptable to a wide variety of situations.

AMENDATORY SECTION (Amending WSR 90-07-075,
filed 3/21/90, effective 4/21/90)

WAC 136-14-020 Application. Priority programming
techniques shall be applied in the ranking of all potential
projects on the ((arterial)) road system of each county. They
may be applied to all ((arterial)) road and bridge projects
combined in a single group, or may be applied to individual
functional classes of ((artertals)) roads and further subdivided
into rural and urban systems if desired. Priority programming
will not be required, but is recommended, for the local access
road system. However, bridges on the local access road sys-

tem must be included in priority programming.

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-14-030 Process. Each county engineer will
be required to develop a priority programming process tai-
lored to meet the overall roadway system development policy

Proposed
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determined by his or her county legislative authority. Items to
be included and considered in the technique for roads shall
include, but need not be limited to the following:

(1) Traffic volumes;

(2) Roadway condition;

(3) Geometrics;

(4) Safety and accident history; and

(5) Matters of significant local importance.

The manner in which these various items are treated may
vary from county to county.

Bridge priorities shall be established in accordance with
WAC 136-20-060. ((Aeetdentrecords—may-be-considered

] hei AL el Lot ibution.)) A
description of the priority programming technique to be used
shall be submitted by each county engineer to the county road
administration board.

The county road administration board, upon request, will
provide assistance to counties in the development, evaluation
or modification of their priority programming process in
order to meet the requirements of this rule.

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-14-040 Application of process. The priority
programming process for roads shall be applied by the county
engineer to all potential arterial, collector and bridge projects
in the county, and to local access road projects if directed by
the legislative authority. The resulting priority array shall be
updated not later than ((Fune-tst-ofeach-odd-numbered-year))
the first Monday in October and shall be consulted together
with bridge priorities by the county legislative authority and
county engineer during the preparation of the proposed six-
year transportation program as described in chapter 136-15
WAC.

NEW SECTION

WAC 136-15-055 Modification of program. The
adopted six-year program may not be revised except by a
majority vote of the members of the legislative authority who
are present when the vote is taken. Such revisions shall be by
resolution of the legislative authority and only after a public
hearing thereon. A copy of such resolution shall be forwarded
to the county road administration board as part of the annual
certification for that calendar year.

WSR 18-22-110
PROPOSED RULES
COUNTY ROAD

ADMINISTRATION BOARD
[Filed November 6, 2018, 9:36 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: Amend-
ing WAC 136-130-020 RAP priorities by project type and

Proposed
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136-161-080 Limitations on allocations of RATA funds to
counties.

Hearing Location(s): On January 24, 2019, at 2:00 p.m.,
at 2404 Chandler Court S.W., Olympia, WA 98504.

Date of Intended Adoption: January 24, 2019.

Submit Written Comments to: Karen Pendleton, 2404
Chandler Court S.W., Suite 240, email karen@crab.wa.gov,
fax 360-350-6094, by January 20, 2019.

Assistance for Persons with Disabilities: Contact Karen
Pendleton, phone 360-753-5989, fax 360-350-6094, TTY
800-883-6384, email karen@crab.wa.gov, by January 20,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The county road
administration board finds that amending WAC 136-130-020
will better define priorities by project type for the rural arte-
rial program and amending WAC 136-161-080 will better
define project eligibility for RATA funding.

Reasons Supporting Proposal: Housekeeping changes.

Statutory Authority for Adoption: Chapter 36.78 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: County road administration board,
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Randy Hart, Olympia, 360-753-5989;
and Enforcement: John Koster, Olympia, 360-753-5989.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

November 6, 2018
John M. Koster
Executive Director

AMENDATORY SECTION (Amending WSR 11-05-005,
filed 2/3/11, effective 3/6/11)

WAC 136-130-020 Priorities by project type. The
county road administration board has determined that the
interests of the counties in the several regions will be best
served by encouraging development of distinct project prior-
ity rating systems for each region.

There shall be five project types eligible for RATA fund-
ing, with each having separate rating systems for project
ranking and selection. The five project types include:

(1) Reconstruction - Emphasis on alignment and grade
changes on fifty percent or more of the project length, and
may include additional travel lanes and right of way costs.

(2) 3R - Resurfacing, restoration, and rehabilitation - Pri-
mary focus on extending the service life of existing facility
involving less than fifty percent vertical or horizontal
changes, and on safety improvements. Right of way costs are
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eligible for RATA reimbursement as a part of this project
type.

(3) 2R - Resurfacing and restoration - Primary focus on
restoration of the pavement structure on the existing vertical
and horizontal alignment and spot safety improvements.
Minor widening costs are allowed as a part of this project
type. Right of way costs are not eligible for RATA reim-
bursement in this project type.

(4) Intersection - 3R or reconstruction work limited to
the vicinity of an existing intersection, and may include addi-
tional travel lanes and right of way costs.

(5) Bridge and drainage structures - Replacement or
major rehabilitation of an existing bridge or other drainage
structure, and may include additional travel lanes and right of

way costs. ((%eeﬂﬂfy—read—adnﬂms&aﬂeﬂ—beafd—lﬁs—detef-

project prioity-rating systems for-cach region.)

(a) All National Bridge Inventory (NBI) listed structures

are eligible for replacement or rehabilitation. Rehabilitation
is the major work required to restore the structural integrity of
a bridge as well as work necessary to correct major safety
defects.

(b) All non-NBI structures are eligible for replacement
of the existing structure.

In consultation with the individual regions, the executive
director shall approve the various forms and procedures nec-
essary to allocate available RATA funding, consistent with
RCW 36.79.080.

AMENDATORY SECTION (Amending WSR 11-05-005,
filed 2/3/11, effective 3/6/11)

WAC 136-161-080 Limitations on allocations of
RATA funds to counties. For any project program period,
no county shall receive a RATA fund allocation greater than
the following maximum project RATA contribution, or per-
centage of the forecasted regional apportionment amount:

(1) PSR: No maximum project RATA contribution; 40%
limit on percentage of the forecasted regional apportionment
amount;

(2) NWR: No maximum project RATA contribution;
twenty percent limit on percentage of the forecasted regional
apportionment amount;

(3) NER: No maximum project RATA contribution;
maximum RATA contribution to each county for 2R projects
is seven hundred fifty thousand dollars; twelve and one-half
percent limit on percentage of the forecasted regional appor-
tionment amount;

(4) SWR: No maximum project RATA contribution; fif-
teen percent limit on percentage of the forecasted regional
apportionment amount;

(5) SER: No maximum project RATA contribution; per-
centage varies by county as follows:

(a) Asotin County ten percent

(b) Benton County fourteen percent
(c) Columbia County eleven percent
(d) Franklin County thirteen percent
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(e) Garfield County ten percent

() Kittitas County thirteen percent
(g) Klickitat County fourteen percent
(h) Walla Walla County fourteen percent
(1) Yakima County twenty percent

(6) The county limits for all eligible and applying coun-
ties in each region will be adjusted to include by equal share
the funding limit of any ineligible or nonapplying county.

(7) Projects must have a total estimated cost of two hun-
dred fifty thousand dollars or greater to be eligible for RATA

funding.

WSR 18-22-113
PROPOSED RULES
SECRETARY OF STATE
[Filed November 6, 2018, 10:51 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-038.

Title of Rule and Other Identifying Information: Perma-
nent adoption of changes to WAC 434-215-012, 434-215-
015, 434-215-025, 434-215-120, 434-215-180, 434-230-045,
434-230-085, 434-235-020, 434-250-030, 434-250-110, 434-
261-005, 434-261-050, 434-261-070, 434-261-100, 434-262-
020, 434-262-030, 434-262-132, 434-262-160; and new
WAC 434-261-114, 434-261-115, 434-261-116, 434-261-
117, 434-261-118 and 434-261-119, necessary to update and
clarify procedures, and to implement recent legislative
changes.

Hearing Location(s): On December 14, 2018, at 3:00
p.m., at 520 Union Avenue, Olympia, 98504.

Date of Intended Adoption: December 17, 2018.

Submit Written Comments to: Sheryl Moss, P.O. Box
40229, Olympia, WA 98504, email sheryl.moss@sos.
wa.gov, fax 360-664-4169, by December 13, 2018.

Assistance for Persons with Disabilities: Contact Sheryl
Moss, phone 360-902-4146, fax 360-664-4169, email
Sheryl.moss@sos.wa.gov, by December 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: New WAC are
proposed to implement risk-limiting election audits as
required by HB [ESHB] 2406. Additional WAC amendments
cover declarations of candidacy, filing fee petitions, political
party preference, ballot format for candidates, military and
overseas voter registrations, special absentee ballots, prepro-
cessing of ballots, definitions for duplication and resolution
of ballots and procedures, clarification procedures regarding
ballot signatures, clarification of SB 6058 regarding write-in
candidates.

Reasons Supporting Proposal: Passage of legislation
addressing the following topics: ESHB 2406 ensuring the
integrity of elections through strengthening election security
practices around auditing and equipment and SB 6058 related
to write-in voting require additional rules and the modifica-
tion of existing rules to reflect updates in statute. Additional

Proposed
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amendments are proposed to clarify candidate filing proce-
dures, ballot format related to candidates, ballot processing,
and military and overseas voter registration.

Statutory Authority for Adoption: RCW 29A.04.611.

Statute Being Implemented: RCW 29A.24.091,29A.24.-
311, 29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110,
29A.60.235.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mark Neary, assistant secretary of
state, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Lori Augino, Olympia,
360-902-4151.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

November 6, 2018
Mark Neary
Assistant Secretary of State

Proposed [112]



Washington State Register, Issue 18-22 WSR 18-22-113

AMENDATORY SECTION (Amending WSR 16-13-063, filed 6/13/16, effective 7/14/16)

WAC 434-215-012 Declaration of candidacy. Declarations of candidacy filed either in person or by mail shall be in sub-
stantially the following form:

((
washington State Declaration of Candidacy

candidate
informatign | first name middle last
as registere
to vote
)ﬁential address city / zip
date of birth email address phone number
campaign
contact campaign phoae campaign email
information
for publica-
tion mailing address (if%ent from residential address) city / zip
campaign website
ballot
information | jurisdiction office name position number
exact name | would like printed on the b
political party | prefer to be printed on the baNgt, if filing for partisan office:
(Prefers Party)
O (States No Party Preference)
filing fee
9 O The office has no filing fee
O Afiling fee of $ accompanies the declaration of candidacy
O I lack sufficient funds and submit a filing fee petition in lieu of Yge filing fee under RCW 29A.24.091
oath . L. . L .
| declare that the above information is true, that | am a registered voter residi at the address listed above,
that | am a candidate for the office listed above, and that, at the time of filing this\declaration, | am legally
qualified to assume office.
| swear, or affirm, that | will support the Constitution and laws of the United States)\and the Constitution
and laws of the State of Washington.
sign date
here here
for office S ) §
use only submission date voter registration numker

/Tl

office code fee

)
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Washington State Declaration of Candidacy

candidate
information | first name middle last
as registered
to vote
residential address city / zip
date of birth email address phone number
campaign
contact campaign phone campaign email
information
for
publication mailing address (if different from residential address) city / zip
campaign website
ballot
information | jurisdiction office name position number
exact name | would like printed on the ballot
political party | prefer to be printed on the ballot, if filing for partisan office:
O tproters| || HEEN L Jear
O (States No Party Preference)
filing fee O The office has no filing fee
O Afiling fee of $ accompanies the declaration of candidacy
O I lack sufficient funds and submit a filing fee petition in lieu of the filing fee under RCW 29A.24.091
oath | declare that the above information is true, that | am a registered voter residing at the address listed above,
that | am a candidate for the office listed above, and that, at the time of filing this declaration, | am legally
qualified to assume office.
I swear, or affirm, that | will support the Constitution and laws of the United States, and the Constitution
and laws of the State of Washington.
sign date
here here
for office submission date voter registration number
use only
S
office code fee S
=]

The filing officer must provide a paper or electronic copy of the filed declaration of candidacy to the candidate and to the public
disclosure commission.
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AMENDATORY SECTION (Amending WSR 16-13-063, filed 6/13/16, effective 7/14/16)

WAC 434-215-015 Write-in declaration of candidacy. Declarations of candidacy filed either in person or by mail shall
be in substantially the following form:

((
washington State Declaration of Write-in Candidacy

candidate
informatign | first name middle last
as registere
to vote
sidential address city / zip
date o\f\birth email address phone number
campaign
contact campaign phoae campaign email
information
for publica-
tion mailing address (if different from residential address) city / zip
campaign website
office o ) . .
information | am a write-in candidate for: Primary O General
jurisdiction office position number
ballot
information | exact name | would like printed on the ballotif | qualify
if qualifying
political party | prefer to be printed on the ballo, if filing for partisan office:
Prefors | NC L e
O (States No Party Preference)
fili f
Hing tee O The office has no filing fee
O Afiling fee of $ accompanies the declaratign of candidacy
O 1 lack sufficient funds and submit a filing fee petition in lieu of the filing fee under RCW 29A.24.091
oath . L. . L .
| declare that the above information is true, that | am a registered voter residing at the address listed above,
that | am a candidate for the office listed above, and that, at the time of filing this\declaration, | am legally
qualified to assume office.
| swear, or affirm, that | will support the Constitution and laws of the United States)\and the Constitution
and laws of the State of Washington.
sign date
here here
for office — = T
use only submission date voter registration numRer

0z/zL

office code fee

)
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Washington State Declaration of Write-in Candidacy

candidate

information | first name middle last
as registered
to vote
residential address city / zip
date of birth email address phone number
campaign
contact campaign phone campaign email
information
for
publication mailing address (if different from residential address) city / zip

campaign website

ballot I am a write-in candidate for: O Primary O General
information
if qualifying S . -
jurisdiction office name position number
exact name | would like printed on the ballot if | qualify
political party | prefer to be printed on the ballot, if filing for partisan office:
O (Prefers Party)
O (States No Party Preference)
filing fee ' - e .
O The office has no filing fee if filed 19+ days before election day
O Afiling fee of $ accompanies the declaration of candidacy (up to 18 days before election day.)
O 1lack sufficient funds and submit a filing fee petition in lieu of the filing fee under RCW 29A.24.091
oath . L . - .
| declare that the above information is true, that | am a registered voter residing at the address listed above,
that | am a candidate for the office listed above, and that, at the time of filing this declaration, | am legally
qualified to assume office.
I swear, or affirm, that | will support the Constitution and laws of the United States, and the Constitution
and laws of the State of Washington.
sign date
here here
for office - . .
use only submission date voter registration number
office code fee

810Z/0L

AMENDATORY SECTION (Amending WSR 11-24-064,

filed 12/6/11, effective 1/6/12)
WAC 434-215-180 Write-in candidates. A candidate

must-be-mailed)) 8:00 p.m. on election day. If a write-in dec-

laration of candidacy is filed with the filing officer after the
close of the regular candidate filing period per RCW

29A.24.050 and more than eighteen days before a primary or

desiring' to file as a write-in candidate must file the write-in election. no filing fee is required.
declaration of candidacy no later than ((eighteen-days-before

B
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Candidates filing a write-in declaration of candidacy on
or after the eighteenth day before a primary or election must
pay a filing fee at the time of filing the declaration. Offices
with a fixed annual salary of more than one thousand dollars
must pay a filing fee equal to one percent of the annual salary
at the time of the regular filing period as per RCW 29A.24.-
050. For all other offices, a filing fee of twenty-five dollars is
required.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-215-025 Filing fee petitions. (1) When a
candidate submits a filing fee petition in lieu of his or her fil-
ing fee, as authorized by RCW 29A.24.091, voters eligible to
vote on the office in the general election are eligible to sign
the candidate's filing fee petition.

(2) A candidate submitting a filing fee petition in the
place of a filing fee may not file the declaration of candidacy
electronically.

(3) A candidate submitting a filing fee petition must sub-
mit all signatures when filing the declaration of candidacy.
The candidate cannot supplement the signatures at a later
date.

(4) The filing officer shall verify the candidate has sub-

mitted sufficient number of valid signatures equal to the fil-
ing fee. The first valid signature of a voter counts toward the

number of signatures required. Duplicate signatures are
invalid.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-215-120 Political party preference by can-
didate for partisan office. (1) On a declaration of candidacy,
a candidate for partisan congressional, state, or county office
may state his or her preference for a political party, or not
state a preference. The candidate may use up to ((sixteen))
eighteen characters for the name of the political party. A can-
didate's party preference, or the fact that the candidate states
no preference, must be printed with the candidate's name on
the ballot and in any voters' pamphlets printed by the office of
the secretary of state or a county auditor's office.

(2) If a candidate does not indicate a party that he or she
prefers, then the candidate has stated no party preference and
is listed as such on the ballot and in any voters' pamphlets.

(3) The filing officer may not print on the ballots, in a
voters' pamphlet, or other election materials a political party
name that is obscene. If the name of the political party pro-
vided by the candidate would be considered obscene, the fil-
ing officer may petition the superior court pursuant to RCW
29A.68.011 for a judicial determination that the party name
be edited to remove the obscenity, or rejected and replaced
with "states no party preference."

(4) A candidate's preference may not imply that the can-
didate is nominated or endorsed by the party, or that the party
approves of or associates with that candidate. If the name of
the political party provided by the candidate implies that the
candidate is nominated or endorsed by a political party, or
that a political party approves of or associates with that can-
didate, the filing officer may petition the superior court pur-
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suant to RCW 29A.68.011 for a judicial determination that
the party name be edited, or rejected and replaced with "states
no party preference."

AMENDATORY SECTION (Amending WSR 17-12-090,
filed 6/6/17, effective 7/7/17)

WAC 434-230-045 Candidate format. (1) For each
office or position, the names of all candidates shall be listed
together. If the office is on the primary election ballot, no
candidates skip the primary and advance directly to the gen-
eral election.

(2)(a) On the primary election ballot, candidates shall be
listed in the order determined by lot.

(b) On the general election ballot, the candidate who
received the highest number of votes in the primary shall be
listed first, and the candidate who received the second highest
number of votes in the primary shall be listed second. If the
two candidates who received the most votes in the primary
received exactly the same number of votes, the order in
which their names are listed on the general election ballot
shall be determined by lot.

(c) The political party that each candidate prefers is irrel-
evant to the order in which the candidates appear on the bal-
lot.

(3) Candidate names shall be printed in a type style and
point size that can be read easily. If a candidate's name
exceeds the space provided, the election official shall take
whatever steps necessary to place the name on the ballot in a
manner which is readable. These steps may include, but are
not limited to, printing a smaller point size or different type
style.

(4) For partisan office:

(a) If the candidate stated his or her preference for a
political party on the declaration of candidacy, that prefer-
ence shall be printed below or to the right of the candidate's
name, with parentheses and the first letter of each word or
abbreviation capitalized. Acronyms shall be printed in all
capital letters with or without periods. For example:

John Smith
(Prefers Example Party)
John Smith (Prefers ABC Party)

(b) If the candidate did not state his or her preference for
a political party, that information shall be printed below or to
the right of the candidate's name, with parentheses and the
first letter of each word capitalized, as shown in the following
example:

John Smith
(States No Party Preference)

(c) The party preference line for each candidate may be
in smaller point size or indented.

(d) The same party preference information shall be
printed on both primary and general election ballots.

(5) If the office is nonpartisan, only the candidate's name
shall appear. Neither "nonpartisan" nor "NP" shall be printed
with each candidate's name.

(6) The law does not allow nominations or endorsements
by interest groups, political action committees, political par-
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ties, labor unions, editorial boards, or other private organiza-
tions to be printed on the ballot.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-230-085 Candidate who qualifies for more than
one office.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-235-020 Voter registration. (1) A service or
overseas voter may register to vote by providing:

(a) A voter registration application issued by the state of
Washington;

(b) A federal post card application issued by the federal
voting assistance program;

(c) A federal write-in absentee ballot issued by the fed-
eral voting assistance program;

(d) A national mail voter registration form issued by the
election assistance commission; or

(e) A ballot with a valid signature on the ballot declara-
tion.

(2) Pursuant to RCW 29A.40.010 and 29A.40.091, a ser-
vice or overseas voter does not have to be registered in order
to request a ballot. Consequently, a service or overseas voter
who is not already registered in Washington may request a
ballot and register after the registration deadlines of RCW
29A.08.140 have passed. A service or overseas voter who is
already registered to vote in Washington may not transfer or
update a registration after the deadlines in RCW 29A.08.140
have passed.

(a) If the voter is not currently registered, the county
auditor must register the voter immediately. The voter must
be flagged in the voter registration system as a service or
overseas voter.

(b) A service or overseas voter must use his or her most
recent residential address in Washington, or the most recent
residential address in Washington of a family member.

(c) If the county auditor is unable to precinct the voter
due to a missing or incomplete residential address on the
application, the county auditor must attempt to contact the
voter to clarify the application.

(1) If, in the judgment of the county auditor, there is
insufficient time to correct the application before the next
election or primary, the county auditor must issue the ballot
as if the voter had listed the county auditor's office as his or
her residence. A special precinct for this purpose may be cre-
ated. The only offices and issues that may be tabulated are
those common to the entire county and congressional races
based on the precinct encompassing the auditor's office.

(i) After the election or primary, the county auditor must
place the voter on inactive status and send the voter a confir-
mation notice to obtain the voter's correct residential address.

(d) A service or overseas voter is not required to provide
a driver's license number, Social Security number or other
form of identification as required by RCW 29A.08.107.
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(3) The county auditor must offer a service or overseas
voter the option of receiving blank ballots by email or postal
mail. This requirement is satisfied if the service or overseas
voter registers on an application that offers electronic ballot
delivery as an option, or if the voter expresses a preference
when registering, updating a registration, or requesting a bal-
lot. The county auditor must attempt to contact the voter by
phone, email, postal mail, or other means. If the voter does
not indicate a preference or does not respond, the county
auditor must send ballots by postal mail.

(4) The county auditor shall keep the voter on service or
overseas status until the county auditor receives verification
the voter no longer qualifies as a service or overseas voter
under WAC 434-235-010.

(5) Status as a service or overseas voter is voter registra-
tion information and may only be disclosed if listed as public
information in RCW 29A.08.710.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-250-030 Special absentee ballots. (1) As
authorized by RCW 29A.40.050, requests for a special absen-
tee ballot must be made in writing and each county auditor
must provide the applications. The form must include:

(a) A space for the voter to print his or her name and
address where registered to vote;

(b) A postal or mailing address;

(c) A space for an overseas or service voter not registered
to vote in Washington to indicate his or her last residential
address in Washington,;

(d) A checkbox indicating that the voter will be unable to
vote and return a regular ballot by normal delivery within the
period provided for regular ballots; and

(e) A checkbox requesting that a regular ballot be for-
warded as soon as possible.

(2) The county auditor shall honor any application for a
special absentee ballot that is in substantial compliance with
the provisions of this section. Any application for a special
absentee ballot received more than ninety days prior to a pri-
mary or general election may be either returned to the appli-
cant with the explanation that the request is premature or held
by the auditor until the appropriate time ((and-then—pre-
eessed)) for processing. When regular mail ballots are avail-
able, a signed request for a special absentee ballot is not
required.

(3) Upon receipt of a special absentee ballot request, a
regular ballot is mailed if available. If regular ballots are not
available, the county auditor shall immediately send a special
absentee ballot containing the known offices and measures
scheduled to appear on the ballot; space for the voter to write
in the name of any eligible candidate for each office and vote
on any measure; and a list of any known candidates ((whe
have-filed)) and issues referred to the ballot.

(4) If a regular ballot is returned, the special ballot is not
counted.

(5) Write-in votes on special ballots are counted in the
same manner as other valid write-in votes for declared candi-
dates.
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AMENDATORY SECTION (Amending WSR 18-10-003,
filed 4/19/18, effective 5/20/18)

WAC 434-250-110 Processing ballots. (1) "Initial pro-
cessing" means all steps taken to prepare ballots for tabula-
tion. Initial processing includes, but is not limited to:

(a) Verification of the signature and postmark on the bal-
lot declaration;

(b) Removal of the security envelope or sleeve from the
return envelope;

(c) Removal of the ballot from the security envelope;

(d) Manual inspection for damage, write-in votes, and
incorrect or incomplete marks;

(e) Duplication of ((damaged-and-write-in)) ballots;

(f) Digital scanning and resolution of ballots ((en-a-digi-
tal-sean—vetingsystem)) by batch where tabulation does not
take place; and

(g) Other preparation of ballots for final processing.

(2) "Final processing" means the reading of ballots by an
optical scan voting system for the purpose of producing
returns of votes cast, but does not include tabulation.

(3) "Tabulation" means the production of returns of
votes cast for candidates or ballot measures in a form that can
be read by a person, whether as precinct totals, partial cumu-
lative totals, or final cumulative totals.

(4) Prior to initial processing of ballots, the county audi-
tor shall notify the county chair of each major political party
of the time and date on which processing shall begin, and
shall request that each major political party appoint official
observers to observe the processing and tabulation of ballots.
If any major political party has appointed observers, such
observers may be present for initial processing, final process-
ing, or tabulation, if they so choose, but failure to appoint or
attend shall not preclude the processing or tabulation of bal-
lots.

(5) Initial processing of voted ballots may begin as soon
as voted ballots are received. Initial processing includes digi-
tal scanning and resolution of ballots where tabulation does
not take place. All ballots must be kept in secure storage until
final processing. Secure storage must employ the use of num-
bered seals and logs, or other security measures which will
detect any inappropriate or unauthorized access to the
secured ballot materials when they are not being prepared or
processed by authorized personnel. The county auditor must
ensure that all security envelopes and return envelopes are
empty, either by a visual inspection of the punched hole to
confirm that no ballots or other materials are still in the enve-
lopes, or by storing the envelopes with a tie, string, or other
object through the holes.

(6) Final processing of voted ballots, which may include
scanning ballots on an optical scan voting system, may begin
after 7:00 a.m. on the day of the election. Final processing
may begin after 7:00 a.m. the day before the election if the
county auditor follows a security plan that has been submit-
ted by the county auditor and approved by the secretary of
state to prevent tabulation until after 8:00 p.m. on the day of
the election.

(7) Tabulation may begin after 8:00 p.m. on the day of
the election.
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(8) In counties tabulating ballots on an optical scan vote
tallying system, the vote tallying system must reject all over-
votes and blank ballots.

(a) All rejected ballots shall be outstacked for additional
manual inspection.

(b) The outstacked ballots shall be inspected in a manner
similar to the original inspection with special attention given
to stray marks, erasures, and other conditions that may have
caused the vote-tallying device to misread and reject the bal-
lot.

(c) If inspection reveals that a ballot must be duplicated
in order to be read correctly by the vote tallying system, the
ballot must be duplicated.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-261-005 Definitions. (1) "Manual inspec-
tion" is the process of inspecting each voter response position
on each voted ballot. Inspection is performed as part of the
initial processing;

(2) "((Puplicating—balets)) Ballot duplication" is the

process of making a true copy of valid votes from ((baHets

)) a ph siéall damaged
ballot or a ballot that is unreadable or uncountable by the tab-

ulation system onto a paper or electronic blank ballot to
ensure the ballot may be correctly tabulated by the tabulation
system. The original ballot may not be altered. Teams of two
or more people working together must duplicate ballots
according to voter intent as per WAC 434-261-086. A log of
duplicated ballots must be signed by the two or more people
who duplicated the ballots;

(3) "Ballot resolution" is the process of making changes

on a voted electronic ballot image to ensure the ballot is tab-
ulated according to the voter's intent. The changes must

reflect the voter intent as per WAC 434-261-086 and the orig-
inal ballot may not be altered. Changes must be made by

teams of two or more people working together. A log of
resolved ballots must be signed by the two or more people

resolving the ballots;

(4) "Readable ballot" is any ballot that the certified vote
tallying system can accept and read as the voter intended
without alteration, and that meets the standards of the county
canvassing board subject to the provisions contained in this
title;

((4)) (5) "Unreadable ballot" is any ballot that cannot
be read by the vote tallying system as the voter intended with-

out alteration. ((Unreadable-ballotsmayinelude; butnet-be
Himited-to—ball i d

>
>

>

'meemp}e%e—mafks—&ﬂd—quesﬂeﬂs—ef—ve%er—iﬂ%ei;ﬁ)) Unread-

able ballots may subsequently be counted as provided by
these administrative rules;

((5))) (6) "Valid signature" on a ballot declaration for a
registered voter eligible to vote in the election is:

(a) A signature verified against the signature in the voter
registration file; or

(b) A mark witnessed by two people.
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((€¢6))) (7) "Overvote" is votes cast for more than the per-
missible number of selections allowed in a race or measure.
An overvoted race or measure does not count in the final tally
of that race or measure. Example of an overvote would be
voting for two candidates in a single race with the instruction,
"vote for one((*

() i

(8) "Undervote" is no selections made for a race or mea-
sure((=

))):

(9) "Election observers" means those persons designated
by the county political party central committee chairperson to
observe the counting of ballots and related elections proce-
dures((=

):

(10) "Seal log" is a log documenting each time a num-
bered seal is attached or removed from a ballot container. The
log must include the seal number, date, and identifying infor-
mation of persons attaching or removing the seal. Following
certification of the election, the seal log must include docu-
mentation as to why the seal was removed from a ballot con-
tainer.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-261-100 Ballot duplication procedures. (1)
If a ballot is damaged, unreadable, uncountable, or unable to
be resolved by the tabulation system, a team of two or more
people working together must duplicate ballots to reflect the
voter's intent according to WAC 434-261-086. A different
team of two or more people working together must audit
every duplicated ballot to verify the ballots were duplicated
correctly. The voter's original ballot may not be altered. The
county auditor shall tabulate the duplicate ballot.

If voter intent is not clear, the ballot must be referred to
the canvassing board. When duplicating ballots, the county

auditor shall take the following steps to create and maintain
an audit trail of the action taken:

(a) Each original ballot and duplicate ballot must be
assigned the same unique control number, with the number
being marked upon the face of each ballot, to ensure that each
duplicate ballot may be tied back to the original ballot;

(b) A log must be kept of the ballots duplicated, which
must at least include:

(i) The control number of each original ballot and the
corresponding duplicate ballot;

(ii) The initials of at least two people who participated in
the duplication of each ballot; and

(ii1) The total number of ballots duplicated.

Original and duplicate ballots must be kept in secure
storage at all times, except during duplication, inspection by
the canvassing board, or tabulation.

(2) Written procedures shall be established detailing the
situations in which ballots may be duplicated. These proce-
dures shall be included as a part of the county canvassing
board manual.

((&))) (3) If a county uses an automated duplication pro-
gram, only votes appearing in a human-readable form on the
original ballot may be duplicated onto a machine-readable
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ballot. The human-readable votes on the original ballot must
be compared to the votes printed on the duplicated ballot to
ensure that the votes are duplicated accurately. If a human-
readable version of any races or ballot pages of the original
ballot are not returned or available, votes in those races may
not be duplicated or counted.

AMENDATORY SECTION (Amending WSR 12-14-074,
filed 7/2/12, effective 8/2/12)

WAC 434-261-050 Unsigned ballot declaration or
mismatched signatures. (1) If a voter neglects to sign a bal-
lot declaration, signs with a mark and fails to have two wit-
nesses attest to the signature, or signs but the signature on the
ballot declaration does not match the signature on the voter
registration record, the county auditor shall notify the voter
by first class mail of the correct procedures for curing the sig-
nature. If the ballot is received during the last three business
days before the final meeting of the canvassing board, or the
voter has been notified by first class mail and has not
responded by the last three business days before the final
meeting of the canvassing board, the county auditor must
attempt to notify the voter by telephone using information in
the voter registration record.

(2) If the voter neglects to sign, or signs with a mark and

fails to have two witnesses attest to the signature, the voter
must either:

(a) Appear in person and sign the declaration no later
than the day before certification of the primary or election; or

(b) Sign a copy of the declaration, or mark the declara-
tion in front of two witnesses, and return it to the county audi-
tor no later than the day before certification of the primary or
election.

(3) If the signature on the declaration does not match the
signature on the voter registration record, the voter must
either:

(a) Appear in person and sign a new registration form no
later than the day before certification of the primary or elec-
tion. The updated signature provided on the registration form
becomes the signature in the voter registration record for the
current election and future elections; or

(b) Sign a signature update form that includes both the
ballot declaration required by WAC 434-230-015 and the
voter registration oath required by RCW 29A.08.230, and
return it to the county auditor no later than the day before cer-
tification of the primary or election. The signature on the sig-
nature update form must match the signature on the returned
ballot declaration. The signature provided on the signature
update form becomes the signature in the voter registration
record for the current election and future elections.

(4)(a) If the signature on the declaration does not match
the signature on the registration record because the last name
is different, the ballot may be counted as long as the first
name and handwriting are clearly the same. If it appears that
the voter has changed his or her name, and the information
required under RCW 29A.08.440 to complete a name change
is not provided or is illegible, the county auditor shall send
the voter a change-of-name form under RCW 29A.08.440
and direct the voter to complete the form.
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(b) If the signature on the ballot declaration does not
match the signature on the registration record because the
voter signed with a middle name, nickname, or initials, the
ballot may be counted as long as the last name and handwrit-
ing are clearly the same.

(5) If the name on the signature does not match the
printed name, and the signature on the ballot declaration does
not match the signature on the voter registration record,
because the ballot was signed by another registered voter, the
ballot may be counted for the registered voter who actually
signed the ballot declaration if:

(a) The voter who signed the declaration can be identi-
fied;

(b) The signature on the declaration matches the signa-
ture on the voter registration record; and

(c¢) The voter who signed the declaration has not returned
another ballot.

The county auditor may only count the races and mea-
sures for which the voter who signed the declaration is eligi-
ble to vote.

(6) Disposition of other ballot signature circumstances:

(a) Ballot signed by a voter's signature stamp. The
county auditor shall accept the signature stamp if it is accom-
panied by the signatures of two witnesses. Without the wit-
ness signatures, the county auditor shall process the ballot in

the same manner as an unsigned ballot.
(b) Ballot declaration signed by a different voter and that

voter has already submitted a ballot. If the county auditor
receives a ballot where the ballot declaration is signed with
the signature of a person who has previously submitted a bal-
lot, the county auditor shall refer the ballot to the canvassing
board for rejection. If the ballot was identified by staff on or
before election day. the county auditor must attempt to con-
tact the voter to whom the ballot was issued by phone, email,
or if time allows, by mail and provide the voter a replacement
ballot.

(7) If it is determined that the signature on a ballot decla-
ration does not match the signature on the registration record
and, prior to 8:00 p.m. on election day, the registered voter
asserts that the signature on the ballot declaration is not his or
her signature, the voter may be provided the opportunity to
vote a replacement ballot.

(D)) (8) A voter may not cure a missing or mismatched
signature for purposes of counting the ballot in a recount.

(%)) (9) A record must be kept of all ballots with miss-
ing and mismatched signatures. The record must contain the
date on which the voter was contacted or the notice was
mailed, as well as the date on which the voter subsequently
submitted a signature to cure the missing or mismatched sig-
nature. That record is a public record under chapter 42.56
RCW and may be disclosed to interested parties on written
request.

AMENDATORY SECTION (Amending WSR 17-12-090,
filed 6/6/17, effective 7/7/17)

WAC 434-261-070 Manual inspection of ballots. (1)
All voting positions on voted ballots shall be manually
inspected on both sides of the ballot to determine whether the
ballot is readable by the vote tabulating system. The county
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auditor must ensure that write-in votes are tabulated ((eet-
reetly)) according to RCW 29A.60.021, consistent with the
voter's intent. Ballots must be inspected for overvotes, under-
votes, and write-in votes prior to tabulation. This manual
inspection is a required part of processing ballots.

(2) The state of Washington is a voter intent state. When
a voter's choice or intention can be determined, that vote shall
be counted. If the manual inspection process detects any
physically damaged ballots, unreadable ballots which might
not be correctly counted by the tabulating equipment, or
marks that differ from those specified in the voting instruc-
tions, such ballots may be duplicated or resolved, if neces-
sary, and counted according to the statewide standards on
what is a vote, as provided in WAC 434-261-086. The county
canvassing board may authorize the county auditor to dupli-
cate ballots that may be unreadable or uncountable by the tab-
ulating system. Write-in votes without a readable mark in the
target area must be ((duplieated-erreselved)) processed
according to the statewide standards on what is a vote found
in WAC 434-261-086. The county canvassing board shall
make the final determination of voter intent for ballots not
addressed in the statewide standards on what is a vote.

POST-ELECTION DAY RISK-LIMITING AUDITS

NEW SECTION

WAC 434-261-114 Definitions. As used in this rule,
unless stated otherwise:

(1) "Ballot manifest" means a report that describes in
detail how the ballots are organized and stored, including
identification of each batch of ballots by the voting system
batch number, as well as the number of ballots in each batch.

(2) "Ballot polling audit" means a type of risk-limiting
audit in which the audit board examines and reports to the
secretary of state voter markings for a particular race on bal-
lots selected randomly until the audit results reflect with a
strong amount of certainty that the reported tabulation out-
come is correct.

(3) "Cast vote record" or "CVR" means record of all
votes produced by a single voter in electronic form.

(4) "Comparison audit" means a type of risk-limiting
audit in which the audit board examines and reports to the
secretary of state voter markings on randomly selected bal-
lots, then compares them to the voting system's tabulation as
reflected in the corresponding cast vote records.

(5) "Hash" is a number generated from a string of text.
The hash must be generated by a formula in such a way that
it is extremely unlikely that some other text will produce the
same hash value.

(6) "Reported tabulation outcome" means the presumed
winning and losing candidates or voting choices of a ballot
contest as reflected in preliminary results.

(7) "Risk limit" means the largest statistical probability
that an incorrect reported tabulation outcome is not detected
and corrected in a risk-limiting audit.

(8) "Risk-limiting audit" or "RLA" means a post-election
audit of votes on paper ballots and voter-verifiable paper
audit trail (VVPAT) records that makes use of statistical prin-
ciples and methods, is designed to limit the risk of certifying
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an incorrect election outcome, and is conducted in accor-
dance with RCW 29A.60.185. Ballot polling audits and com-
parison audits are two types of risk-limiting audits.

(9) "RLA tabulation" means the tabulation of all ran-
domly selected ballots cast by voters registered in the county,
and any accepted provisional ballots that the county opts to
include.

(10) "RLA tool" means the software and user interfaces
provided by the secretary of state in order to compare the ran-
domly selected ballots to the cast vote record for the RLAs.

(11) "Target contest" means a contest selected by the
secretary of state or county auditor for a risk-limiting audit.

NEW SECTION

WAC 434-261-115 Post-election audits. The county
auditor must conduct one of the types of audits listed in RCW
29A.60.185. The county auditor may choose a risk-limiting
audit, one of the options available under RCW 29A.60.185
and this rule.

(1) If choosing a risk-limiting audit, counties that use a
voting system capable of exporting CVRs must conduct a
comparison audit.

(2) If choosing a risk-limiting audit, counties that use a
voting system incapable of exporting CVRs must conduct a
ballot polling audit.

NEW SECTION

WAC 434-261-116 Preparing for a risk-limiting
audit. (1) No later than thirty days before the primary or elec-
tion, the secretary of state will establish and publish the risk
limit(s) that will apply in RLAs for that election. The secre-
tary of state may establish different risk limits for comparison
audits and ballot polling audits, and for audits of statewide
and county contests. In comparison audits, the risk limit will
not exceed five percent for statewide contests, and ten per-
cent for county contests.

(2) No later than eighteen days before the primary or
election, the county auditor must appoint an audit board to
conduct the risk-limiting audit. Observers nominated by the
major political party county chairpersons in accordance with
RCW 29A.60.170 may be present during the audit. Members
of the canvassing board may serve as members of the audit
board. The county auditor or members of their staff may
assist the audit board in conducting the audit. All observers
are allowed in accordance with RCW 29A.60.170 and WAC
434-261-020.

(3) The county must maintain an accurate ballot manifest
in a form approved by the secretary of state and independent
of the voting system.

(a) In the case of centrally counted paper ballots, the bal-
lot manifest must uniquely identify for each tabulated ballot
the scanner on which the ballot is scanned, the ballot batch of
which the ballot is a part, the number of ballots in the batch,
and the storage container in which the ballot batch is stored
after tabulation. The county must secure and maintain in
sealed ballot containers all tabulated ballots in the batches
and order they are scanned. The county must maintain and
document uninterrupted chain-of-custody for each ballot
storage container.
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(b) In the case of electronic ballots cast on direct record-
ing electronic voting devices (DREs), the ballot manifest
must uniquely identify the device on which the ballot was
cast or tabulated, the number of ballots cast or tabulated on
the device, and the storage container or location in which
each paper ballot or VVPAT is stored. The county must
maintain and document uninterrupted chain-of-custody for
each DRE and VVPAT. Ballots cast on each DRE and
VVPAT must constitute a single batch.

(4) No later than the sixth day after election day, the
county must pause or finish tabulating all ballots cast by vot-
ers registered in the county received through that day. The
county may, but is not required to, include in the RLA tabu-
lation any provisional ballots that have been verified and
accepted on or before the sixth day after election day. Imme-
diately after completing the RLA tabulation, and to the extent
permitted by its voting system, the county must also generate
and preserve:

(a) A summary results report, showing overvotes, under-
votes, and valid write-in votes;

(b) A results file export suitable for uploading to the sec-
retary of state's election night reporting system; and

(c) A CVR export, if conducting a comparison audit.

(5) Counties conducting a comparison audit must verify
that:

(a) The number of individual CVRs in its CVR export
equals the aggregate number of ballots reflected in the
county's ballot manifest as of the sixth day after election day;
and

(b) The vote totals for all choices in all ballot contests in
the CVR export equals the vote totals in the summary results
report for the RLA tabulation.

After verifying the accuracy of the CVR export, the
county must apply a hash value to the CVR export file using
the hash value utility provided by the secretary of state.

(6) Comparison audit uploads. No later than 5:00 p.m. on
the sixth day after election day, each county conducting a
comparison audit must upload:

(a) Its verified and hashed ballot manifest, and the ballot
manifest's hash value, to the secretary of state's office;

(b) Its verified and hashed CVR export, and the CVR
export's hash value, to the secretary of state's office; and

(c) Its RLA tabulation results export to the secretary of
state's election night reporting system.

(7) Ballot polling audit uploads. No later than 5:00 p.m.
on the sixth day after election day, each county conducting a
ballot polling audit must submit or upload:

(a) Its verified and hashed ballot manifest, and the ballot
manifest's hash value, to the secretary of state's office;

(b) Its cumulative tabulation report, to the secretary of
state's office; and

(c) Its RLA tabulation results export to the secretary of
state's election night reporting system.

(8) The secretary of state will convene a public meeting
on the seventh day after election day to establish a random
seed for use with the secretary of state's RLA tool's random
number generator.

(9) The seed is a number consisting of at least twenty
digits, and each digit will be selected in order by sequential
rolls of a ten-sided die. The secretary of state will designate
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one or more staff members to take turns rolling the die. The
secretary of state will publish online the random seed after it
is established.

(10) No later than 5:00 p.m. on the Friday after election
day, the secretary of state will select by lot a statewide con-
test, and for each county at least one ballot contest other than
the selected statewide contest. The county auditor shall ran-
domly select a ballot contest for audit if in any particular
election there is no statewide contest. These will be consid-
ered the target contests for the RLA. The secretary of state
will publish online a complete list of all target contests.

(11) The target contest with the closest diluted margin
for each county determines the number of ballots that must be
examined during the RLA.

(12) The secretary of state will determine the number of
ballots to audit to satisfy the risk limit for the target contests
based on the ballot manifests submitted by the counties. The
number of ballots to audit will be determined according to the
formulas maintained on file in the secretary of state's office.

(13) The secretary of state will randomly select the indi-
vidual ballots to audit. The secretary of state will use a ran-
dom number generator with the seed established under sub-
section (9) of this rule to identify individual ballots as
reflected in the county ballot manifests. The secretary of state
will notify each county of the randomly selected ballots that
each county must audit no later than the seventh day after
election day.

NEW SECTION

WAC 434-261-117 Conducting a risk-limiting audit.
The audit board must locate and retrieve, or observe as
county election staff locate and retrieve, each randomly
selected ballot or VVPAT record from the appropriate stor-
age container. The audit board must verify that the seals on
the appropriate storage containers are those recorded on the
applicable chain-of-custody logs.

(1) In counties conducting comparison audits, each ran-
domly selected ballot must be examined and voter markings
or choices in all contests must be reported using the RLA tool
or other means specified by the secretary of state. The audit
board may refer to the digital image of the audited ballot cap-
tured by the voting system in order to confirm it retrieved the
correct ballot randomly selected for audit. The audit board
must complete the audit of all ballots randomly selected for
audit within four business days to allow time for additional
ballots to be included if a discrepancy is identified in accor-
dance with RCW 29A.60.185(3).

(2) In counties conducting ballot polling audits, the audit
board must examine and report the voter markings or choices
in only the target contest on each randomly selected ballot in
a form approved by the secretary of state. The audit board
may refer to the digital image of the audited ballot captured
by the voting system in order to confirm it retrieved the cor-
rect ballot. The audit board must complete its reports of all
ballots randomly within four business days to allow time for
additional ballots to be included if a discrepancy is identified
in accordance with RCW 29A.60.185(3).

(3) The audit board must interpret voter markings on bal-
lots selected for audit in accordance with WAC 434-261-086.
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If the audit board members cannot unanimously agree on the
voter's intent, they must indicate the inability to agree in the
appropriate contest in the RLA tool's audit board user inter-
face, or the ballot polling audit form approved by the secre-
tary of state.

To the extent applicable, the secretary of state will com-
pare the audit board's reports of the audited ballots to the cor-
responding CVRs and post the summary results of the com-
parison online. If there is a discrepancy that exceeds the risk
limit, the RLA will continue until the risk limit for the target
contests is met or until a full hand count results. If the county
audit reports reflect that the risk limit has not been satisfied in
a target contest, the secretary of state will randomly select
additional ballots for audit using the same procedures
described in WAC 434-261-116.

The formula used to determine if the risk limit has been
satisfied will be maintained on file in the secretary of state's
office.

The audit board must sign, date, and submit to the secre-
tary of state a report of the results of the risk-limiting audit on
the approved form within four business days. The report must
include any discrepancies found.

The secretary of state will review the audit board's report
and may direct the county auditor to conduct additional audit
rounds, a random audit, a full hand count, or other action. The
secretary of state may instruct the county to delay canvass
until it completes any additional audit or other action.

NEW SECTION

WAC 434-261-118 Risk-limiting audit reports. The
designated election official must segregate and seal the mate-
rials used during the post-election audit, including all tabula-
tion reports, the audited ballots, and the audit report.

NEW SECTION

WAC 434-261-119 Removal of risk-limiting audit
board members. Removal and replacement of audit board
members. The county auditor may remove from the audit
board any persons who indicate to the county auditor that
they cannot or do not wish to serve as audit board members,
and/or who, in the judgment of the county auditor, lack the
ability to properly serve as audit board members. If the
county auditor removes an audit board member, the auditor
must notify the secretary of state and appoint a replacement
in the same manner as described in WAC 434-261-116.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-262-020 Preliminary abstract of votes. (1)
Prior to the official canvass, the county auditor shall prepare
a preliminary abstract of votes for certifying the election, list-
ing the number of registered voters ((and)), votes cast, and
individual declared write-in candidate tallies required by
chapter 29A.60 RCW. The preliminary abstract of votes must
list separately for each precinct:

(a) Number of registered voters;

(b) Number of ballots cast;

(c) Votes cast for and against each measure;
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(d) Votes cast for each candidate;

(e) Total number of write-in votes in each race; and

(f) Total number of overvotes and undervotes in each
race.

(2) Pursuant to RCW 29A.60.230, the county auditor
may aggregate results or take other necessary steps to main-
tain the secrecy of ballots.

(3) The county auditor shall inspect the preliminary
abstract of votes for errors or anomalies that may affect the
results of the election. Correction of any errors or anomalies
discovered must be made prior to the official canvass.

AMENDATORY SECTION (Amending WSR 17-12-090,
filed 6/6/17, effective 7/7/17)

WAC 434-262-030 County auditor's abstract of
votes. The county canvassing board shall meet and canvass
all ballots. Upon completion of this canvass ten days after a
special election, fourteen days after a primary, and twenty-
one days after a general election, the county auditor shall
present the auditor's abstract of votes, which must include, at
a minimum:

(1) The number of registered voters eligible to vote in the
election, by precinct;

(2) The number of ballots cast in the election, by pre-
cinct;

(3) The votes cast for each race or issue, including write-
ins, undervotes, and overvotes, by precinct;

(4) Cumulative vote totals including write-ins, under-
votes, and overvotes; and

(5) ((ndividual-candidate-write-in—vote-tathes—Write-in
votes-must-be-tabulated-eerreectlyaceording to- WAC434-

if-the-number-of write-ins-isgreater-than-one-pereent-of the
total-votes-east-for-that-effice:)) An aggregate total of votes
cast for each declared candidate qualifying for the general
election or elected. Individual write-in vote tallies for candi-
dates not meeting the minimum threshold according to chap-
ter 29A.60 RCW shall not be included in the official abstract
of votes and results displayed online.

Write-in votes for candidates whose names appear on the
ballot for that office should be counted according to (REW

62H3Y)) WAC 434-261-086.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-262-160 Write-in-voting—Voter intent.
(1) In all cases of write-in votes the canvassing board shall
exercise all reasonable efforts to determine the voter's intent.

(Waite-i o Leloeti 1 i
for-anyperson-who-filed forthe-same-office-as—eitheraregu-
I i id ] i . I aited
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b)) The board shall determine if votes with name and
spelling variations are votes for a declared write-in candidate.

(2) If a declared write-in candidate ((for-partisan—-office

files-a-write-in-declaration-ofcandidacyand-qualifies for the
general-eleetion-ballet)) qualifies as one of the top two candi-
dates in the primary, the party preference stated on the write-

in declaration of candidacy, if any, shall be printed on the
general election ballot.

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-262-132 ((Eleetion—resultsfor)) Multi-
county candidate races. ((lna-eandidaterace)) When a
write-in candidate files a declaration in a multicounty juris-

diction, the filing officer shall notify the affected counties.

The filing officer must combine the write-in totals from all
affected counties to determine if the total write-in votes must

be tallied for individual candidates as per chapter 29A.60
RCW. If votes must be tallied, the officer must immediately
notify the affected counties.

With the exception of certificates of election issued in
accordance with RCW 29A.52.360 and 29A.52.370, the fil-
ing officer must collect and combine the certified results
from the county canvassing boards in order to issue a certifi-
cate of election for candidates in multicounty jurisdictions.

WSR 18-22-115
PROPOSED RULES
DEPARTMENT OF HEALTH
(Pharmacy Quality Assurance Commission)
[Filed November 6, 2018, 11:12 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: Chapter
246-887 WAC, Regulations implementing the Uniform Con-
trolled Substances Act, the pharmacy quality assurance com-
mission (commission) is amending this chapter to update fed-
eral citations, make grammatical corrections, clarify lan-
guage, and update all schedules to reflect the changes made
by the Drug Enforcement Administration (DEA) to 21 C.F.R.
1308 made from 2010 to April 1, 2018.
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Hearing Location(s): On December 13, 2018, at 9:05
a.m., at Highline Community College, 2400 South 240
Street, Mt. Constance Room, Des Moines, WA 98198.

Date of Intended Adoption: December 13, 2018.

Submit Written Comments to: Tracy West, P.O. Box
48750, Olympia, WA 98504-8750, email https://fortress.wa.
gov/doh/policyreview, fax 360-236-2260, by December 10,
2018.

Assistance for Persons with Disabilities: Contact Doreen
Beebe, phone 360-236-4946, TTY 360-833-6388 or 711,
email WSPQAC@doh.wa.gov, by December 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission is
proposing amendments to chapter 246-887 WAC to update
citations to federal rules and laws adopted by the commis-
sion. Additionally, the commission is proposing to change
the format of the schedules to be a staging ground for antici-
pated changes needed to the Revised Code of Washington
(RCW). The rules will now only include substances not
scheduled in RCW. The two separate lists eliminate redun-
dancy and the chance for misspelling of substances. Also, by
having the rule formatted to only schedule substances miss-
ing from RCW it will provide efficiency when the commis-
sion requests future updates to chapter 69.50 RCW, or if the
legislature asks for assistance in updating the schedules.
Other changes are proposed to clarify the language in rule
and make the requirements more understandable. The com-
mission is proposing to repeal WAC 246-887-110, 246-887-
120, 246-887-130, 246-887-131, 246-887-132, 246-887-133,
246-887-165, and 246-887-190, to consolidate previously
added substances into their appropriate schedules.

Reasons Supporting Proposal: RCW 69.50.201(d)
requires the commission to update controlled substance
schedules annually. The commission has not updated this
chapter or schedules in over three years. In addition, the pro-
posed rules incorporate amendments to WAC 246-887-100
Schedule I, requested in a rule petition from the Washington
state attorney general's office to add certain synthetic canna-
binoids, synthetic cathinones, fentanyl, and synthetic opioid
drugs to Schedule I consistent with DEA classification of
these substances. The petition resulted in the commission fil-
ing four emergency rules, recently refiled as WSR 18-16-098
on July 31, 2018, adding these substances to Schedule I. This
proposal would make those emergency rule amendments to
Schedule I permanent.

Statutory Authority for Adoption: RCW 69.50.201.

Statute Being Implemented: RCW 69.50.101 through
69.50.315, 69.50.401 through 69.50.525, and 69.50.601
through 69.50.608.

Rule is necessary because of federal law, 21 C.F.R.
1306, 21 C.F.R. 1308.

Name of Proponent: Pharmacy quality assurance com-
mission and Washington state attorney general's office, con-
sumer protection division, governmental.

Name of Agency Personnel Responsible for Drafting:
Tracy West, Deputy Director, 111 Israel Road S.E., Tumwa-
ter, WA 98501, 360-236-4988; Implementation and Enforce-
ment: Steve Saxe, Executive Director, 111 Israel Road S.E.,
Tumwater, WA 98501, 360-236-4853.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iii)
exempts rules that adopt or incorporate by reference without
material change federal statutes or regulations, Washington
state law, the rules of other Washington state agencies, or
national consensus codes that generally establish industry
standards; and RCW 34.05.328 (5)(b)(iv) exempts rules that
only correct typographical errors, make address or name
changes or clarify the language of a rule without changing its
effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: See explanations below.

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

Explanation of exemptions: WAC 246-887-020, exempt
under RCW 34.05.010 (4)(c), (d) and 19.85.061. In this sec-
tion there are updates to incorporated references, typographi-
cal and grammatical corrections, and changes on emergency
oral prescriptions to conform to timelines in 21 C.F.R.
1306.11.

WAC 246-887-080 and 246-887-090, exempt under
RCW 34.05.010 (4)(d) by correcting references to the phar-
macy quality assurance commission rather than board.

WAC 246-887-100, exempt under RCW 34.05.010
(4)(d) and 19.85.061. In this section updates are based on
clarifying and correcting language, and changes made to the
federal schedules of controlled substances in 21 C.F.R.
1308.11.

WAC 246-887-140, exempt under RCW 34.05.010
(4)(d) and 19.85.061. In this section updates are based on
clarifying and correcting language, and changes made to the
federal schedules of controlled substances in 21 C.F.R.
1308.12.

WAC 246-887-150 and 246-887-200, exempt under
RCW 34.05.010 (4)(d) by correcting references to the phar-
macy quality assurance commission rather than board, and
clarifying other language.

Proposed
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WAC 246-887-160, exempt under RCW 34.05.010
(4)(d) and 19.85.061. In this section updates are based on
clarifying and correcting language, and changes made to the
federal schedules of controlled substances in 21 C.F.R.
1308.13.

WAC 246-887-170, exempt under RCW 34.05.010
(4)(d) and 19.85.061. In this section updates are based on
clarifying and correcting language, and changes made to the
federal schedules of controlled substances in 21 C.F.R.
1308.14.

WAC 246-887-180, exempt under RCW 34.05.010
(4)(d) and 19.85.061. In this section updates are based on
clarifying and correcting language, and changes made to the
federal schedules of controlled substances in 21 C.F.R.
1308.15.

November 6, 2018
Tim Lynch, PharmD, MS, Chair
Pharmacy Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 15-13-086,
filed 6/15/15, effective 7/16/15)

WAC 246-887-020 Uniform Controlled Substances
Act. (1) ((Geﬂﬁs{eﬁt—wﬁ-h—bhe—eeﬁeept—ef—umfeﬂmty—w%efe

apphe&b}e—te—regﬁtr&ms—m—this—st&te—)) The pharmacy quahty
assurance commission (commission) ((is-nevertheless-adept-

ng-asits-ownreglations-the-existing regilations-of thefed-
eral-governmentpublishedin)) adopts Title 21 of the Code of
Federal Regulations ((revised-as-of Apri15199and-allref-

erences—made-thereinto-the-director-orthe seeretaryshall
havereference-to-the-commission;-and)). The following sec-
tions ((are-net-applieable)) do not apply: Section ((304+1H-
~A3;seetion130H-3seetion1304+-43-57)) 1301.13, section
1301.33, section 1301.35-.46, section 1303, section
((130841-48)) 1308.41-.45, and section 1316.31-.67. ((Fhe
colovw Fierules shall tal l he fed

ineonsisteneies-shall-bereselvedinfaverof-the-following
speeifierules:)) Any inconsistencies between Title 21 of the
Code of Federal Regulations sections 1300 through 1321 and
chapter 246-887 WAC should be resolved in favor of chapter
246-887 WAC. Further, nothing in these rules applies to the
production, processing, distribution, or possession of mari-
liquor and cannabis board.

(2) Registration. A separate registration is required for
each place of business, ((€))as defined in ((seetten136423}))
21 C.F.R. 1301.12 where controlled substances are manufac-
tured, distributed or dispensed. Application for registration
must be made on forms supplied by the commission, and all
requested information ((ealled-for-thereer)) must be supplied
unless the information is not applicable, ((in)) which ((ease
it)) must be indicated by the applicant. An applicant for reg-
istration must hold the appropriate wholesaler, manufacturer
or pharmacy license provided for in chapter 18.64 RCW.

Proposed
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(3) Every registrant shall be required to keep inventory
records requlred by ((see&eﬂ)) 21 C F R. 1304.04 (({eﬂﬂ&e

H)) and must maintain sald 1nvent0ry records for a period of
two years from the date of inventory. Such registrants are fur-
ther required to keep a record of receipt and distribution of
controlled substances. Such record shall include:

(a) Invoices, orders, receipts, etc. showing the date, sup-
plier and quantity of drug received, and the name of the drug;

(b) Distribution records; i.e., invoices, etc. from whole-
salers and manufacturers and prescriptions records for dis-
pensers;

(c) In the event of a significant loss ((b¥)) or theft ((er
destruetion)), two copies of DEA 106 (report of theft or loss
of controlled substances) must be transmitted to the federal
authorities and a copy must be sent to the commission;

(d) For transfers of controlled substances from one dis-
penser to another, a record of the transfer must be made at the
time of transfer indicating the drug, quantity, date of transfer,
who it was transferred to and from whom. Said record must
be retained by both the transferee and the transferor. These
transfers can only be made in emergencies pursuant to ((see-
tien)) 21 C.F.R. 1307.11 (((federalrules))).

(4) The records must be maintained separately for
Schedule II drugs. The records for Schedule III, IV and V
drugs may be maintained either separately or in a form that is
readily retrievable from the business records of the registrant.

((Prese&p%meeerds—wﬂ—be—éeemeﬁe&d-ﬂy—re%&e&%%e—rf

substanees:))

(5) A federal order form is required for each distribution
of a Schedule I or II controlled substance, and said forms
along with other records required to be kept must be made
readily available to authorized employees of the commission.

(6) Schedule II drugs require that a dispenser have a
signed prescription in his possession prior to dispensing said
drugs. An exception is permitted in an "emergency." An
emergency exists when the immediate administration of the
drug is necessary for proper treatment and no alternative
treatment is available, and further, it is not possible for the
physician to provide a written or electronic prescription for
the drug at that time. If a Schedule II drug is dispensed in an
emergency, the practitioner must deliver a signed prescrip-
tion to the dispenser within ((72-heurs)) seven days after
authorizing an emergency oral prescription or if delivered by
mail it must be postmarked within the seven-day period, and
further ((ke)) the pharmacist must note on the prescription
that it was filled on an emergency basis.

(7) A prescription for a substance included in Schedule 11
may not be refilled.

(8) A prescription for a substance included in Schedule 11
may not be filled more than six months after the date the pre-
scription was issued.

(9) Except when dispensed directly by a practitioner
authorized to prescribe or administer a controlled substance,
other than a pharmacy, to an ultimate user, a substance
included in Schedule III, IV, or V, which is a prescription
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drug as determined under RCW 69.04.560, may not be dis-
pensed without a written, oral, or electronically communi-
cated prescription of a practitioner. Any oral prescription
must be promptly reduced to writing. The prescription for a
substance included in Schedule III, IV, or V may not be filled
or refilled more than six months after the date issued by the
practitioner or be refilled more than five times, unless the
practitioner issues a new prescription.

AMENDATORY SECTION (Amending WSR 91-18-057,
filed 8/30/91, effective 9/30/91)

WAC 246-887-080 Sodium pentobarbital registra-
tion disciplinary action. In addition to any criminal or civil
liabilities that may occur, the ((beard)) pharmacy quality
assurance commission (commission) may deny, suspend, or
revoke registration upon determination that:

(1) The registration was procured through fraud or mis-
representation((;));

(2) The registrant or any agent or employee of the regis-
trant has violated any of the federal or state laws related to
drugs, or has violated any of the rules or regulations of the

((board-ef pharmaey)) commission.

AMENDATORY SECTION (Amending WSR 91-18-057,
filed 8/30/91, effective 9/30/91)

WAC 246-887-090 Authority to control. Pursuant to

the authority granted to the ((beard-ef)) pharmacy guality
assurance commission (commission) in RCW 69.50.201, the

((beard)) commission has considered the following factors
with regards to each of the substances listed in this chapter
and in chapter 69.50 RCW:

(1) The actual or relative potential for abuse;

(2) The scientific evidence of its pharmacological effect,
if known;

(3) The state of current scientific knowledge regarding
the substance;

(4) The history and current pattern of abuse;

(5) The scope, duration, and significance of abuse;

(6) The risk to the public health;

(7) The potential of the substance to produce psychic or
psychological dependence liability; and

(8) Whether the substance is an immediate precursor of a
substance already controlled under the Uniform Controlled
Substances Act (chapter 69.50 RCW).

AMENDATORY SECTION (Amending WSR 11-22-086,
filed 11/1/11, effective 12/2/11)

WAC 246-887-100 Schedule 1. The ((beard)) phar-
macy quality assurance commission (commission) finds that
the following substances have high potential for abuse and
have no accepted medical use in treatment in the United
States or that they lack accepted safety for use in treatment
under medical supervision. ((Fhe-beard;-therefore;)) In addi-
tion to the substances scheduled in RCW 69.50.204 the com-
mission places each of the following controlled substances by
whatever official name, common or usual name, chemical
name, or brand name in Schedule I.

WSR 18-22-115

((fe)The-—controHed-substaneestistedin-thisseetion; by
whatever-efficial name,commeon-orusual name,chemieal

) (1) Opiates. Unless specifically excepted or unless
listed in another schedule, any of the following opiates,
including their isomers, esters, ethers, salts, and salts of iso-
mers, esters, and ethers, whenever the existence of these iso-
mers, esters, ethers, and salts is possible within the specific
chemical designation:

((Hh—Acetyl-alpha-methylfentanyl—IN--C-methyl-2-
henethyly 4-pieridiny 1 Npheny! oy

Proposed
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50) Frimeperidine:

€¢))) (a) (N-(1-phenethylpiperidin-4-yl)-N-phenylacet-
amide); some other names: Acetyl fentanyl;

(b) 3.4-Dichloro-N-[2-(dimethylamino)cyclohexyl]-N-

methylbenzamide, its isomers, esters, ethers, salts and salts of
isomers, esters and ethers; some other names: U-47700;

C 3.4-dichloro-N-[(1-dimethylamino cyclohexyl-

methyl]benzamide; some other names: AH-7921;

(d) Dextrorphan;

(e) N-(1-phenethylpiperidin-4-y1)-N-phenylacrylamide,
its isomers, esters, ethers, salts and salts of isomers, esters
and ethers; some other names: Acryl fentanyl and acry-
loylfentanyl;

() N-(1-phenethylpiperidin-4-y1)-N-phenylbutyramide,
its isomers, esters, ethers, salts and salts of isomers, esters
and ethers; some other names: Butyryl fentanyl;

(g) N-(1-phenethylpiperidin-4-yl)-N-phenylfuran-2-car-
boxamide, its isomers, esters, ethers, salts and salts of iso-
mers, esters and ethers; some other names: Furanyl fentanyl;

(h)  N-(4-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)
isobutyramide, its isomers, esters, ethers, salts and salts of
isomers, esters and ethers; some other names: 4-fluoroisobu-
tyryl fentanyl and para-fluoroisobutyryl fentanyl;

(1) N-[1-[2-hydroxy-2-(thiophen-2-yl)ethyl]piperidin-4-
yl]-N-phenylpropionamide, its isomers, esters, ethers, salts
and salts of isomers, esters and ethers; some other names:
Beta-hydroxythiofentanyl;

(j) Propheptazine.

(2) Opium derivatives. Unless specifically excepted or
unless listed in another schedule, any of the following opium
derivatives, ((their)) its salts, isomers, and salts of isomers,
whenever the existence of these salts, isomers, and salts of
isomers is possible within the specific chemical designation:

(W1 Acetorphine:

Proposed [128]
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22y Pheoleodine:

23)Thebaecon:

))) Methylhydromorphine.

(3) Hallucinogenic substances. Unless specifically
excepted or unless listed in another schedule, any material,
compound, mixture, or preparation which contains any quan-
tity of the following hallucinogenic substances, or which con-
tains any of its salts, isomers, and salts of isomers, whenever
the existence of such salts, isomers, and salts of isomers is
possible within the specific chemical designation ((€)). For
purposes of ((paragraph(d)-of-this-seetion;)) this subsection
only, the term "isomer" includes the optical, position, and
geometric isomers((3:

L - b ) 9 b b b

1 1. 1 1

9 s b b 9
5 Marihuana:
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)
(a) _1-(1,3-benzodioxol-5-yl)-2-(methylamino)butan-1-

one; some other names: butylone and bk-MBDB;

(b) 1-(1,3-benzodioxol-5-yl)-2-(methylamino)pentan-1-

one; some other names: pentylone and bk-MBDP;

(c) _2-(2,5-Dimethoxy-4-(n)-propylphenyl)ethanamine;

some other names: 2C-P;

(d) 2-(2.5-Dimethoxy-4-ethylphenyl)ethanamine; some

other names: 2C-E;
(e) 2-(2,5-Dimethoxy-4-methylphenyl)ethanamine;
some other names: 2C-D;
2-(2.5-Dimethoxy-4-nitrophenyl)ethanamine; some
other names: 2C-N;

(g) 2-(2.5-Dimethoxyphenyl)ethanamine; some other

names: 2C-H:

Proposed
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(h)  2-(4-bromo-2,5-dimethoxyphenyl)-N-(2-methoxy-
benzyl)ethanamine: some other names: 25B-NBOMe and
2C-B-NBOMEe;

(i) 2-(4-Chloro-2,5-dimethoxyphenyl)ethanamine; some
other names: 2C-C;

(1) 2-(4-chloro-2.5-dimethoxyphenyl)-N-(2-methoxy-
benzyl)ethanamine; some other names: 25C-NBOMe and
2C-C-NBOMEe;

k) 2-(4-Iodo-2.5-dimethoxyphenyl)ethanamine;
other names: 2C-I;

(1) 2-(4-Iodo-2.5-dimethoxyphenyl)-N-(2-methoxyben-
zyl)ethanamine; some other names: 25I-NBOMe and 2C-I-
NBOMe;

(m) 2.5-dimethoxyamphetamine; some other names:
2.5-dimethoxy-alpha-methylphenethylamine and 2,5-DMA;

(n) 2-[4-(Ethylthio)-2,5-dimethoxyphenyl]ethanamine;
some other names: 2C-T-2;

(0) _2-[4-(Isopropylthio)-2.5-dimethoxyphenyl]ethana-
mine; some other names: 2C-T-4;

(p) _3.4-Methylenedioxymethcathinone;
names: Methylone;

3.4-methylenedioxy-N-ethylamphetamine; some
other names: N-ethyl-alpha-methyl-3,4(methylenedioxy)-
phenethylamine, N-ethyl MDA, MDE, and MDEA;

(r) 3.4-Methylenedioxypyrovalerone; some other names:
MDPV;

(s) 4-bromo-2,5-dimethoxy-amphetamine: Some trade
or other names: 4-bromo-2,5-dimethoxy-alpha-methyl-
phenethylamine; some other names: 4-bromo-2,5-DMA;

(t) 4-methoxyamphetamine; some other names: 4-
methoxy-alpha-methylphenethylamine; paramethoxyam-
phetamine, PMA;

(u) 4-methyl-2,5-diamethoxyamphetamine;

(v) 4-methyl-2,5-dimethoxy-amphetamine; some other

names: 4-methyl-2,5-dimethoxy-alpha-methylphenethyl-
amine; "DOM:" and "STP";

some

some _other

(w) 4-Methylmethcathinone: some other names:
Mephedrone;
X) 5-methoxy-N.N-dimethyltryptamine; some other

names: 5-methoxy-3-[2-(dimethylamino)ethyl]indole and 5-
MeO-DMT;

(y) Alpha-ethyltryptamine; some other names: Etrypt-

amine; monase; a-ethyl-1H-indole-3-ethanamine; 3-(2-ami-

nobutyl) indole; a-ET; and AET;
(2) Beta-keto-N-Methylbenzodioxolylpropylamine;

some other names: bk-MBDB and Butylone;

(aa) Ethylamine analog of phencyclidine; some other
names: N-ethyl-1phenylcyclohexalymine, (1-phenylcyclo-
hexyl) ethylamine; N-(1-phenylcyclohexyl)ethylamine;
cyclohexamine; and PCE;

bb) Ibogaine; some other names: 7-Ethyl-6.6
beta,7.8.9,10,12,13-octahydro-2-methoxy-6,9-methano-5H-
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dd N-hydroxy-3.4-methylenedioxyamphetamine;
some other names: N-hydroxy-alpha-methyl-3.4(methylene-
dioxy)-phenethylamine; and N-hydroxy MDA ;

(ee) Pyrrolidine analog of phencyclidine; some other
names: 1-(1-phenylcyclohexyl)pyrrolidine; PCPy: and PHP;

(ff) Thiophene analog of phencyclidine; some other
names: 1-[1-(2-thienyl)-cyclohexyl]-pipendine; 2-thienylan-
alog of phencyclidine; TPCP; TCP.

(4) Stimulants. Unless specifically excepted or unless
listed in another schedule, any material, compound, mixture,
or preparation which contains any quantity of the following
substances having a stimulant effect on the central nervous
system, including its salts, isomers, and salts of isomers:

(D)) (a) Cathinone ((€)); also known as 2-amino-1-phe-
nyl-1-propanone, alpha-aminopropiophenone((;)); 2-amino-
propiophenone; and norephedrone((3));

(4-Fluerometheathinone (Flephedrone):

3) Beta-kete-N-Methylbenzodioxelylprepylamine (bl

&9))) (b) N,N-dimethylamphetamine; some other
names: N.N-alpha-trimethyl-benzeneethanamine; and N,N-
alpha-trimethylphenethylene.

(5) Cannabimimetic agents and synthetic cannabinoids.

Any of'the following synthetic cannabimimetics and cannabi-
noids, commonly known as spice, their salts, isomers, and

salts of isomers, unless specifically exempted or unless listed
in another schedule, any material, compound, mixture, or
preparation which contains any quality of the following sub-
stances. or which contains their salts, isomers, and salts of
isomers whenever the existence of such salts, isomers, and
salts of isomers is possible within the specific chemical des-
ignation:

(a) (1-pentyl-1H-indol-3-yl) (2.2.3.3-tetramethylcyclo-
propyl)methanone; some other names: UR-144;

(b) [1-(5-fluoropentyl)-1H-indazol-3-yl](naphthalen-1-
ylmethanone, its optical, positional, and geometric isomers,
salts, and salts of isomers; some other names: THJ-2201;

(c) [1-(5-fluoro-pentyl)-1H-indol-3-y1](2.2.3.3-tetra-
ethyl cyclopropyl)methanone; some other names: 5-fluoro-
UR-144 and XLR11;

(d)  1-(5-fluoropentyl)-3-(1-naphthoyl)indole; some
other names: AM2201;
(e) 1-(5-fluoropentyl)-3-(2-iodobenzoyl)indole; some

other names: AM694;

() 1-[2-(4-morpholinyl)ethyl]-3-(1-naphthoyl)indole;
some other names: JWH-200;

(g) 1-butyl-3-(1-naphthoyl)indole; some other names:
JWH-073;

pyrido [1'.2":1,2] azepino [5.4-b] indole; and Tabernanthe
iboga;
(cc) Marijuana Extract—Meaning an extract containing

one or more cannabinoids that has been derived from any

(h) 1-cyclohexylethyl-3-(2-methoxyphenylacetyl)
indole; some other names: SR-18 and RCS-8;

(1) 1-hexyl-3-(1-naphthoyl)indole; some other names:
JWH-019;

plant of the genus Cannabis, other than the separated resin
(whether crude or purified) obtained from the plant;

Proposed
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JWH-018 and AM678;
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(k) 1-pentyl-3-(2-chlorophenylacetyl)indole; some other

WSR 18-22-115

isomers, salts and salts of isomers; some other names: S5F-

names: JWH-203:

(1) 1-pentyl-3-(2-methoxyphenylacetyl)indole; some
other names: JWH-250;

(m)  1-pentyl-3-(4-chloro-1-naphthoyl)indole; some
other names: JWH-398:

(n)  1-pentyl-3-(4-methyl-1-naphthoyl)indole; some

other names: JWH-122;

(0) 1-pentyl-3-[(4-methoxy)-benzoyl]indole; some other
names: SR-19 and RCS-4;

(p) 1-pentyl-3-[1-(4-methoxynaphthoyl)]indole; some
other names: JWH-081;

(q) 5-(1.1-dimethylheptyl)-2-[(1R,3S)-3-hydroxycyclo-
hexyl]-phenol; some other names: CP-47.497:

(r) _ 5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-hydroxycyclo-
hexyl]-phenol; some other names: cannabicyclohexanol or
CP-47,497 C8-homolog;

(s) Methyl 2-(1-(4-fluorobenzyl)-1H-indazole-3-carbox-
amido)-3.3-dimethylbutanoate, its optical, positional, and
geometric isomers, salts and salts of isomers; some other
names: MDMB-FUBINACA;

(1) Methyl 2-(1-(5-fluoropentyl)-1H-indazole-3-carbox-
amido)-3.3-dimethylbutanoate, its optical, positional, and
geometric isomers, salts and salts of isomers; some other
names: SF-ADB: and SF-MDMB-PINACA;

(u) Methyl 2-(1-(5-fluoropentyl)-1H-indazole-3-carbox-
amido)-3-methylbutanoate, its optical, positional, and geo-
metric isomers, salts and salts of isomers; some other names:
5F-AMB;

(v) Methyl 2-(1-(cyclohexylmethyl)-1H-indole-3-car-
boxamido)-3.3-dimethylbutanoate, its optical, positional, and
geometric isomers, salts and salts of isomers; some other
names: MDMB-CHMICA ; and MMB-CHMINACA;

(w) _ N-(1-adamantyl)-1-pentyl-1H-indazole-3-carbox-
amide; some other names: APINACA and AKB48;

x) N-(1-amino-3.3-dimethyl-1-oxobutan-2-yl)-1-(4-flu-

orobenzyl)-1H-indazole-3-carboxamide, its optical, posi-
tional, and geometric isomers, salts and salts of isomers;
some other names: ADB-FUBINACA;

) N-(1-amino-3.3-dimethyl-1-oxobutan-2-yl)-1-
(cyclohexylmethyl)-1H-indazole-3-carboxamide, its optical,
positional, and geometric isomers, salts and salts of isomers;
some other names: MAB-CHMINACA:; and ADB-CHMI-
NACA;

7z)  N-(1-amino-3,3-dimethyl-1-oxobutan-2-yl)-1-pen-

tyl-1H-indazole-3-carboxamide; some other names: ADB-
PINACA;

aa) N-(1-amino-3-methyl-1-oxobutan-2-yl)-1-(4-fluo-

robenzyl)-1H-indazole-3-carboxamide; some other names:
AB-FUBINACA;

(bb) N-(1-amino-3-methyl-1-oxobutan-2-yl)-1-(cyclo-
hexylmethyl)-1H-indazole-3-carboxamide, its optical, posi-
tional, and geometric isomers, salts, and salts of isomers;
some other names: AB-CHMINACA;

(cc) N-(1-amino-3-methyl-1-oxobutan-2-yl)-1-pentyl-
1H-indazole-3-carboxamide, its optical, positional, and geo-
metric isomers, salts, and salts of isomers; some other names:
AB-PINACA;

(dd) N-(adamantan-1-yl)-1-(5-fluoropentyl)-1H-inda-

zole-3-carboxamide, its optical, positional, and geometric

APINACA: and 5F-AKB48;

(ee) Quinolin-8-yl 1-(5-fluoropentyl)-1H-indole-3-car-
boxylate; some other names: 5-fluoro-PB-22; and 5F-PB-22;

(ff) Quinolin-8-yl 1-pentyl-1H-indole-3-carboxylate;
some other names: PB-22; and QUPIC.

(6) Synthetic cathinones, commonly known as bath salts,
and its derivatives. Unless specifically exempted or listed in
another schedule, any of the following synthetic cathinone
and derivatives, their salts, isomers, and salts of isomers,
whenever the existence of these salts, isomers, and salts of
isomers is possible within the specific designation:

(a) 1-(naphthalen-2-yl)-2-(pyrrolidin-1-yl)pentan-1-one;
some other names: Naphyrone;

(b) 2-(methylamino)-1-phenylpentan-1-one; some other
names: Pentedrone;

(c) 3-fluoro-N-methylcathinone; some other names: 3-
FMC;

(d) 4-fluoro-N-methylcathinone; some other names: 4-
FMC and flephedrone;

(e) _4-methyl-alpha-pyrrolidinopropiophenone;
other names: 4-MePPP;

(f)_4-methyl-N-ethylcathinone; some other names: 4-
MEC;

(2) Alpha-pyrrolidinobutiophenone; some other names:
Alpha-PBP;

(h) Alpha-pyrrolidinopentiophenone; some other names:
Alpha-PVP;

(i) N-Ethylpentylone, its optical, positional, and geomet-
ric isomers, salts and salts of isomers; some other names: 1-

(1.3-benzodioxol-5-yl)-2-(ethylamino)-pentan-1-one).

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

some

AMENDATORY SECTION (Amending WSR 00-01-075,
filed 12/13/99)

WAC 246-887-140 Schedule II. The ((beard)) phar-
macy quality assurance commission (commission) finds that
the following substances have a high potential for abuse and
have currently accepted medical use in treatment in the
United States, or currently accepted medical use with severe
restrictions and that the abuse of the following substances
may lead to severe psychic or psychological dependence.
((Fhe-board;-therefore;)) In addition to the substances listed
in RCW 69.50.206, the commission places each of the fol-
lowing drugs and other substances by whatever official name,
common or usual name, chemical name, or brand name in

Schedule II.

((()The—drugs—and-other—substaneesHsted—in-this—see-
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4))) (1) Coca leaves and any salt, compound, derivative,
or preparation of coca leaves (including cocaine and ecgo-

nine and their salts, isomers, derivatives and salts of isomers
and derivatives), and any salt, compound, derivative, or
preparation thereof which is chemically equivalent or identi-
cal with any of these substances, but not including decocain-
ized coca leaves or extractions which do not contain cocaine
or ecgonine; or ['2]]ioflupane.
(« . . . _opti
. Eé’) i 1; Ehjllf Eﬂ::ZEjliiig] N EEE.E“ﬂE its-satts-opticat
6)Coneentrate—of poppy—straw—(the—erude—extractof
i iquid_sokid. .
Poppy SH]“ ilﬁ E“h;f .hqm”d ]s E.hIE E;]f owaet form-which

€e})) (2) Opiates. Unless specifically excepted or unless
in another schedule any of the following opiates, including its
isomers, esters, ethers, salts((;)) and salts of isomers,
esters((5)) and ethers whenever the existence of such isomers,
esters, ethers, and salts is possible within the specific chemi-
cal designation, dextrorphan and levopropoxyphene
excepted:

((h-Adfentanik;

H0)Isemethadene;
dHFEeve-alphacetylmethadol—alsetknewn—sas—teve-

B 5

Proposed [132]

€0)) Thiafentanil.

(3) Hallucinogenic substances.

(a) Dronabinol[(-)-delta-9-trans tetrahydrocannabinol]
in an oral solution in a drug product approved for marketing
by the U.S. Food and Drug Administration;

(b) Nabilone; some other names: (+)-trans-3-(1,1-
dimethlheptyl)-6.6a,7.8.10,10a-hexahydro-1-hydroxy-6.6-
dimethyl-9H-dibenzol[b.d]pyran-9-one.

(4) Immediate precursors. Unless specifically excepted
or unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the

following substances: (((D-1mmediate-precursor-to-amphet-
. ] ] ] : :

2y Phenylacetone-Seme-trade-orothernamesphenyl-2-
propanene; P2Pbenzyl-methylketone,methyl-benzyl
ketone-
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H-dimethytheptyD-6;68;7.8,10,10a-hexahydro-t-hydroxy-
6-6-dimethyl-9H-dibenzotb;dpyran-9-ener))) Immediate

precursor to fentanyl: 4-anilino-N-phenethyl-4-piperidine

(ANPP).

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 94-07-103,
filed 3/18/94, effective 3/18/94)

WAC 246-887-150 Schedule II immediate precur-
sors. (((H))) The ((beard)) pharmacy quality assurance com-
mission (commission) finds and designates the following
substances as being the principal compound used or produced
primarily for use and which are an immediate chemical inter-
mediary used or likely to be used, in the manufacture of a
Schedule II controlled substance, the control of which is nec-
essary to prevent, curtail or limit manufacture.

(&) (1) Unless specifically excepted or listed in
another schedule, any material, compound, mixture or prepa-
ration which contains any quantity of the following sub-
stances or their salts or isomers having potential for abuse
associated with the preparation of controlled substances shall
be a Schedule II controlled substance.

(a) Anthranilic acid.

(b) Ephedrine.

(c) Hydriodic acid.

(d) Methylamine.

(e) Phenylacetic acid.

(f) Pseudoephedrine.

(g) Methephedrine.

(h) Lead acetate.

(1) Methyl formamide.

((Previded:That)) (2) Any drug or compound containing
Ephedrine, or any of its salts or isomers, or Pseudoephedrine,
or any of its salts or isomers that are prepared for dispensing
or over-the-counter distribution and are in compliance with
the Federal Food, Drug and Cosmetic Act and applicable reg-
ulations are not controlled substances for the purpose of this
section((+AndProvided Further,That)).

(3) Any cosmetic containing lead acetate that is distrib-
uted in compliance with the Federal Food, Drug and Cos-
metic Act and applicable regulations are not controlled sub-
stances.

AMENDATORY SECTION (Amending WSR 04-13-162,
filed 6/23/04, effective 7/24/04)

WAC 246-887-160 Schedule III. The ((board)) phar-
macy quality assurance commission (commission) finds that
the following substances have a potential for abuse less than
the substances listed in Schedule((s)) I under RCW 69.50.204
and WAC 246-887-100 and Schedule IT under RCW 69.50.-
206 and WAC 246-887-140, and have currently accepted

WSR 18-22-115

medical use in treatment in the United States and that the
abuse of the substances may lead to moderate or low physical
dependency or high psychological dependency. ((Fhe-board;
therefore;)) In addition to substances listed in RCW 69.50.-
208, the commission places each of the following drugs and
other substances by whatever official name, common or usual
name, chemical name, or brand name in Schedule III.

((eaaiﬂae—émgs—aﬂd—e%her—subsmﬂees—hs{ed—m—%s—see-

€¢))) (1) Depressants. Unless specifically excepted or
unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the
following substances having a depressant effect on the cen-

tral nervous system (((D-Any-compeund,mixtare;orprepa-

[133] Proposed



WSR 18-22-115

te))) Perampanel, and its salts, isomers, and salt of iso-

mers.

(2) Anabolic steroids. The term "anabolic steroid" means
any drug or hormonal substance, chemically and pharmaco-
logically related to testosterone, ((€))other than estrogens,
progestins, and corticosteroids((})), that promotes muscle
growth, and includes:

() Boldenone;

2D Frenbeloneand

28))) (a) 17alpha-methyl-3alpha,17beta-dihydroxy-5al-
pha-androstane;

(b) 17alpha-methyl-3beta,17beta-dihydroxy-5alpha-
androstane;

(c) 17alpha-methyl-deltal-dihydrotestosterone (17beta-
hydroxy-17alpha-methyl-5alpha-androst-1-en-3-one) some

other names: 'l 7-alpha-methyl-1-testosterone';

(d) 19-nor-4.9(10)-androstadienedione (estra-4,9(10)-
dine-3.17-dione);

(e) Norandrostenediol:

(1) 19-nor-4-androstenediol (3alpha, 17beta-dihydroxye-
str-4-ene):

(i1) 19-nor-4-androstenediol (3beta, 17beta-dihydroxye-
str-4-ene):

(iii) 19-nor-5-androstenediol (3beta, 17beta-dihydroxye-
str-5-ene):

Proposed
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(iv) _19-nor-5-androstenediol (3alpha, 17beta-dihy-
droxyestr-5-ene).

(f) Norandrostenedione:

(1) 19-nor-4-androstenedione (estr-4-en-3,17-dione);

(i1) 9-nor-5-androstenedione (estr-5-en-3,17-dione).

(g) Androstanediol:

(i) 3alpha,17beta-dihydroxy-5alpha-androstane;

(i1) 3beta,17beta-dihydroxy-Salpha-androstane.

(h) Boldione (androsta-1,4-dine-3,17-dione);

(i) Desoxymethyltestosterone (17alpha-methyl-5alpha-
androst-2-en-17beta-ol); some other names: 'madol'.

(1) Mestanolone (17alpha-methyl-17beta-hydroxy-5al-
pha-androstan-3-one);

(k) Methasterone (2alpha,17alpha-dimethyl-5alpha-
androstan-17beta-ol-3-one);

(1) Prostanozol (17beta-hydroxy-5alpha-androstano[3,2-
clpyrazole).

(m) Any salt, ester, or isomer of a drug or substance
described or listed in this paragraph, if that salt, ester, or iso-
mer promotes muscle growth. Except such term does not
include an anabolic steroid which is expressly intended for
administration through implants to cattle or other nonhuman
species and which has been approved by the secretary of
health and human services for such administration. If any
person prescribes, dispenses, or distributes such steroid for
human use such person shall be considered to have pre-
scribed, dispensed, or distributed an anabolic steroid within
the meaning of this ((paragraph)) subsection.

((Fhe—foHowing—are—implants—er—peHets—which—are
exempt:

Ingredients

Fradedanre Company

Kalamazoo, MI
Vet-Cox
Semerville, NJ
Vet-Cos;
Somervitle- N
Joseph; MO
T Propi : Heifer-oi Bio-Coutic Divisi
StJeseph;s MO
Estradiol Benzoate Overland Park; KS
Estradiol Benzoate Kalamazoo MI
TrenboloneAcetate; Reval HocchsiR ! -
Somervitle- N
Festosterone Propionate; SynevexH SyntexTaberateries
Estradiol Benzoate Palo Alto. CA

)) (3) Exempt anabolic steroid products. The follow-
ing anabolic steroid products in Table A of this subsection
containing compounds, mixtures, or preparations are exempt
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from the recordkeeping, refill restrictions, and other Con- ((Ingredients Frade Name Company
trolled Substances Act requirements: Testosterone propionate  Synovex HPellets  Syntex Animal Health
((1ngredients FradeName Company Estradiol benzoate eranulation
4mg/ml
Festosterone-enanthate  Andro-Estre-90-4 Rugby Laberateries
99-mgtmt Roekvitte-Centre; NY
Estradiol-valerate
4-mgfml
Testosterone-eypionate  depANDROGYN FerestPharmaeeuti-
50-mgtmt eals
2-mgimt
S0-megiml oratories
Estradiol-eypionate Carmel, N
2 mg'ml
P - 1er FESTROGEN Martica Pl -
50-megfmt cals
2-mgfmt
TFestosterone-enanthate  Duomene Wintee Pharmaeeuti-
90-mgtmt eat
Estradielvalerate Paeifie; MO
4-mgtmt
50 mg/ml Adpharetta; GA
Estradiol-eypionate
2 mg'ml
- DUO-SPANTE Primedics Lat
ot ries
i Gardena.C
2-mgfmt
Esterifted-estrogens Estratest SelvayPharmaceuti-
+25-me: eals
Methyhestosterone Martetta; GA
25-me:
Esterified-estrogens Estratest HS SelvayPharmaeeuti-
0.525-mg. cals
Methyltestosterone Mariettar GA
+25-me:
TFestosteroneeypionate PANESTRATEST PanAmericanlabs
-SO-mehml Covington, A
Estradiol-eypionate
2-mgfmt
Conjugated-estrogens  Premarinwith-Meth-  Ayersthabstne
+25-me: yltestosterone NewYorlcNY
Methyltestosterone
+0-me
Conjugated-estrogens Premarin-with- Meth-  AyerstEabs;tne:
0:625-me- yltestosterone NewYorlc NY
Methyhestosterone
S-mg:
TFestosteronepropionate  SynevexHPellets- Syntex-Animal Health
25-mg npreeess Pale-Alte; CA
Estradiel-benzeate
25-mg

[135]
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Trade Name Company Form Ingredients Quantity
Andro-Estro 90-4 Rugby Laboratories, Vial Testosterone enanthate; 90 mg/mL;
Rockville Centre, NY Estradiol valerate 4 mg/mL
Androgyn L.A. Forest Pharmaceuticals, Vial Testosterone enanthate; 90 mg/mL;
St. Louis, MO Estradiol valerate 4 mg/mL
Component E-H in process | Ivy Laboratories, Inc., Pail or drum | Testosterone propionate; 10 parts;
granulation Overland Park, KS Estradiol benzoate 1 part
Component E-H in process | Ivy Laboratories, Inc., Pail Testosterone propionate: 25 mg/2.5
pellets Overland Park, KS Estradiol benzoate mg/pellet
Component TE-S in process | Ivy Laboratories, Inc., Pail or drum | Trenbolone acetate; Estradiol | 5 parts;
granulation Overland Park, KS USP 1 part
Component TE-S in process | Ivy Laboratories, Inc., Pail Trenbolone acetate; Estradiol | 120 mg/24
pellets Overland Park, KS USP mg/pellet
depANDROGYN Forest Pharmaceuticals, Vial Testosterone cypionate; 50 mg/ml;
St. Louis, MO Estradiol cypionate 2 mg/mL
Depo-Testadiol The Upjohn Company, Vial Testosterone cypionate; 50 mg/ml.;
Kalamazoo, MI Estradiol cypionate 2 mg/mL
depTESTROGEN Martica Pharmaceuticals, Vial Testosterone cypionate; 50 mg/ml.;
Phoenix, AZ Estradiol cypionate 2 mg/mL
DEPTO-T.E. Quality Research Pharm., Vial Testosterone cypionate; 50 mg/ml.;
Carmel, IN Estradiol cypionate 2 mg/mL
Duomone Wintec Pharmaceutical, Vial Testosterone enanthate; 90 mg/mL;
Pacific, MO Estradiol valerate 4 mg/mL
DUO-SPAN II Primedics Laboratories, Vial Testosterone cypionate; 50 mg/ml.;
Gardena, CA Estradiol cypionate 2 mg/mL
DURATESTRIN W. E. Hauck Vial Testosterone cypionate; 50 mg/ml.;
Alpharetta, GA Estradiol cypionate 2 mg/mL
Essian Pharmaceutics International TB Esterified estrogens; Methyl- | 1.25 mg;
Inc., testosterone 2.5 mg
Hunt Valley, MD
Essian H.S. Pharmaceutics International B Esterified estrogens; Methyl- | 0.625 mg;
Inc., testosterone 1.25 mg

Hunt Valley, MD

Proposed
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Trade Name Company Form Ingredients Quantity
Esterified Estrogens and Interpharm, Inc., TB Esterified estrogens; Methyl- | 0.625 mg;
Methyltestosterone, USP testosterone 1.25 mg
(0.625 mg/1.25 mg)

Esterified Estrogens and Interpharm, Inc. TB Esterified estrogens: Methyl- | 1.25 mg;
Methyltestosterone, USP testosterone 2.5 mg
1.25 mg/2.5m
Esterified Estrogens/ Meth- | ANDAPharm, LLC TB Esterified estrogens; Methyl- | 0.625 mg;
yltestosterone, (0.625 testosterone 1.25 mg
mg/1.25 mg) Tablet
Esterified Estrogens/ Meth- | ANDAPharm, LL.C TB Esterified estrogens; Methyl- | 1.25 mg;
yltestosterone, (1.25 mg/2.5 testosterone 2.5 mg
mg) Tablet
Estratest Solvay Pharmaceuticals, TB Esterified estrogens: Methyl- | 1.25 mg;
Marietta, GA testosterone 2.5mg
Estratest H.S. Solvay Pharmaceuticals, TB Esterified estrogens; Methyl- | 0.625 mg;
Marietta, GA testosterone 1.25 mg
Masculinizing Feed for Fish | Rangen, Inc., Plastic Bags | Methyltestosterone 60 mg/kg fish
(Investigational) Buhl, ID feed
Menogen Sage Pharmaceuticals, TB Esterified estrogens: Methyl- | 1.25 mg;
Shreveport, LA testosterone 2.5mg
Menogen HS Sage Pharmaceuticals, TB Esterified estrogens; Methyl- | 0.625 mg;
Shreveport, LA testosterone 1.25 mg
Methyltestosterone and Lannett Company, Inc. B Esterified estrogens; Methyl- | 1.25 mg;
Esterified Estrogens (2.5 testosterone 2.5 mg
mg/1.25 mg)
Methyltestosterone and Lannett Company, Inc. TB Esterified estrogens; Methyl- | 0.625 mg;
Esterified Estrogens (Half testosterone 1.25 mg
Strength) (1.25 mg/0.625
mg)
PAN ESTRA TEST Pan American Labs; Vial Testosterone cypionate; 50 mg/ml.;
Covington, LA Estradiol cypionate 2 mg/mL
Premarin with Methyltes- Ayerst Labs Inc., TB Conjugated estrogens; Meth- | 0.625 mg;
tosterone New York, NY yltestosterone 5.0 mg
Premarin with Methyltes- Ayerst Labs Inc., TB Conjugated estrogens; Meth- | 1.25 mg;
tosterone New York, NY yltestosterone 10.0 mg
Synovex H in-process bulk | Syntex Animal Health, Drum Testosterone propionate; 25 mg;
pellets Palo Alto, CA Estradiol benzoate 2.5 mg/pellet
Synovex H in-process gran- | Syntex Animal Health, Drum Testosterone propionate; 10 part;
ulation Palo Alto, CA Estradiol benzoate 1 part
Synovex Plus in-process Fort Dodge Animal Health, Drum Trenbolone acetate; Estradiol | 25 mg;
bulk pellets Fort Dodge, 1A benzoate 3.5 mg/pellet
Synovex Plus in-process Fort Dodge Animal Health, Drum Trenbolone acetate; Estradiol | 25 parts;
granulation Fort Dodge. 1A benzoate 3.5 parts
Syntest D.S. Syntho Pharmaceuticals. Inc. TB Esterified estrogens; Methyl- | 1.25 mg;
testosterone 2.5 mg
Syntest H.S. Syntho Pharmaceuticals. Inc. TB Esterified estrogens; Methyl- | 0.625 mg;
testosterone 1.25 mg
TEST-ESTRO Cypionates | Rugby Laboratories, Vial Testosterone cypionate; 50 mg/mL;
Rockville Centre, NY Estradiol cypionate 2 mg/mL

[137]
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Trade Name Company Form Ingredients Quantity
Testoderm 4 mg/d Alza Corp., Patch Testosterone 10 mg
Palo Alto, CA
Testoderm 6 mg/d Alza Corp., Patch Testosterone 15 mg
Palo Alto, CA
Testoderm in-process film | Alza Corp., Sheet Testosterone 0.25 mg/cm2
Palo Alto, CA
Testoderm with Adhesive 4 | Alza Corp., Patch Testosterone 10 mg
mg/d Palo Alto, CA
Testoderm with Adhesive 6 | Alza Corp., Patch Testosterone 15 mg
mg/d Palo Alto, CA
Testoderm with Adhesive Alza Corp., Sheet Testosterone 0.25 mg/cm2
in-process film Palo Alto, CA
Testosterone Cyp 50 Estra- | LD.E.-Interstate, Vial Testosterone cypionate; 50 mg/ml;
diol Cyp 2 Amityville, NY Estradiol cypionate 2 mg/mL
Testosterone Cypio- Best Generics Vial Testosterone cypionate; 50 mg/ml;
nate/Estradiol Cypionate North Miami Beach, FL Estradiol cypionate 2 mg/mL
Injection
Testosterone Cypio- Goldline Labs Vial Testosterone cypionate; 50 mg/mlL;
nate/Estradiol Cypionate Ft. Lauderdale, FL Estradiol cypionate 2 mg/mL
Injection
Testosterone Cypio- Schein Pharmaceuticals, Vial Testosterone cypionate; 50 mg/mL;
nate/Estradiol Cypionate Port Washington, NY Estradiol cypionate 2 mg/mL
Injection
Testosterone Cypio- Steris Labs Inc. Vial Testosterone cypionate; 50 mg/mlL;
nate/Estradiol Cypionate Phoenix, AZ Estradiol cypionate 2 mg/mL
Injection

Reviser's note: The brackets and enclosed material in the text of the above section occurred in the copy filed by the agency and appear in the Register

pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 10-02-080,
filed 1/5/10, effective 2/5/10)

WAC 246-887-170 Schedule IV. The ((beard)) phar-
macy quality assurance commission (commission) finds that
the following substances have a low potential for abuse rela-
tive to substances in Schedule IIT under RCW 69.50.208 and
WAC 246-887-160, and have currently accepted medical use
in treatment in the United States and that the abuse of the sub-
stances may lead to limited physical dependence or psycho-
logical dependence relative to the substances in Schedule II1.
((The-board;therefore;)) In addition to substances listed in
RCW 69.50.210, the commission places each of the follow-
ing drugs and substances by whatever official name, common
or usual name, chemical name, or brand name in Schedule
Iv.

))) (1) Narcotic drugs. Unless specifically ((exeepted))

exempted or unless listed in another schedule, any material,
compound, mixture, or preparation containing any of the fol-
lowing narcotic drugs, or their salts calculated as the free

Proposed [138]

anhydrous base or alkaloid, in limited quantities as set ((ferth
below:

) ) e "

N p g ]I o] f 5 g hedami

€e})) in this subsection: 2-[(dimethylamino)methyl]-1-

(3-methoxyphenyl)cyclohexanol, its salts, optical and geo-
metric isomers and salts of these isomers (including trama-
dol).

(2) Depressants. Unless specifically excepted or unless
listed in another schedule, any material, compound, mixture,
or preparation which contains any quantity of the following
substances, including its salts, isomers, and salts of isomers
whenever the existence of such salts, isomers, and salts of
isomers is possible within the specific chemical designation:

(W) Alprazolam:

B
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te))) (a) Alfaxalone;

(b) Fospropofol;

(c) Suvorexant.

(3) Any material, compound, mixture, or preparation
which contains any quantity of Lorcaserin, including its salts,
isomers, and salts of such isomers, wherever the existence of
such salts, isomers, and salts of isomers is possible.

(4) Stimulants. Unless specifically excepted or unless
listed in another schedule, any material, compound, mixture,
or preparation which contains any quantity of the following
substances having a stimulant effect on the central nervous
system, including its salts, isomers (whether optical, position,
or geometric), and salts of such isomers whenever the exis-

[139]
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tence of such salts, isomers, and salts of isomers is possible
within the specific chemical designation:
((H)) (a) Cathine ((+) - norpseudoephedrine);

((%w%hy%pfeﬁeﬁ

&9)) (b) SPA ((-)-1-dimethylamino-1,((2-depheny-
lethane))2-diphenylethane).

((6D)) (5) Other substances. Unless specifically excepted
or unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the
following substances, including its salts:

(D PRentazoeine:
2y Buterphanel:)) Eluxadoline (5-[[[(2S5)-2-amino-3-[4-

aminocarbonyl)-2.6-dimethylphenyl]-1-oxopropyl][(1S)-1-
(4-phenyl-1H-imidazol-2-yl)ethyl]amino]methyl]-2-
methoxybenzoic acid) (including its optical isomers) and its
salts, isomers, and salts of isomers.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-18-057,
filed 8/30/91, effective 9/30/91)

WAC 246-887-180 Schedule V. The ((board)) phar-
macy quality assurance commission (commission) finds that
the following substances have low potential for abuse relative
to substances in Schedule IV under RCW 69.50.210 and
WAC 246-887-170 and have currently accepted medical use
in treatment in the United States and that the substances have
limited physical dependence or psychological dependence
liability relative to the substance in Schedule I'V. ((Fhe-beard;
therefore;)) In addition to the substances listed in RCW
69.50.212, the commission places each of the following
drugs and substances by whatever official name, common or
usual name, chemical name, or brand name in Schedule V.

((@%—é&rgs—m&d—e&her—subs&m&ees—hs%ed—m—%s—see—

Proposed
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(6) Not-mere-than-0->-milligrams-of difenoxin-and .ﬁ'e))t

Depressants. Unless specifically exempted or excluded or

unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the
following substances having a depressant effect on the cen-
tral nervous system, including its salts:

(1) Brivaracetam ((25)-2-[(4R)-2-0x0-4-propylpyrroli-
din-1-yl] butanamide); also referred to as BRV; UCB-34714;
Briviact;

(2) Ezogabine [N-[2-amino-4-(4-fluorobenzylamino)-
phenyl]-carbamic acid ethyl ester].

3) Approved cannabidiol drugs. A drug product in fin-
ished dosage formulation that has been approved by the U.S.
Food and Drug Administration that contains cannabidiol (2-
[1R-3-methyl-6R-(1-methylethenyl)-2-cyclohexen-1-yl]-5-
pentyl-1,3-benzenediol) derived from cannabis and no more
than 0.1 percent (w/w) residual tetrahydrocannabinols, also

known as Epidiolex.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 92-12-035,
filed 5/28/92, effective 6/28/92)

WAC 246-887-200 Other controlled substance regis-
trants—Requirements. (1) All persons and firms, except
persons exempt from registration, ((shal)) must register with
the ((beard)) pharmacy quality assurance commission (com-
mission) in order to legally ((te)) possess or use controlled
substances.

(2) Persons or firms which are not classified as pharma-
cies, wholesalers, manufacturers, or researchers ((shalt)) will
be classified as other controlled substance registrants. Exam-
ples of persons or firms in this classification include analyti-
cal laboratories, dog handlers/trainers who use dogs for drug
detection purposes, school laboratories and other agencies
which have a legitimate need to use precursor chemicals as
defined in WAC 246-887-150.

(3) The applicant for a controlled substance registration
((shalt)) must complete and return an application form sup-
plied by the ((beard)) commission. Either on the form or on
an addendum, the applicant ((shalt)) must list the controlled
substances to be used, the purpose for such use, and the
names of the persons authorized to access the controlled sub-
stances.

(4) All controlled substances ((shalt)) must be stored in a
substantially constructed locked cabinet. The registrant shall
maintain records in sufficient detail in order to account for
the receipt, use, and disposition of all controlled substances.
((An)) The registrant shall inventory ((ef)) all controlled sub-
stances in the possession of the registrant ((shal-be-ecom-

Proposed
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pleted)) every two years on the anniversary of the issuances
of the registration and shall ((be-maintained)) maintain the
inventory list for two years. The registrant shall return
unwanted, outdated, or unusable controlled substances ((shal
be-returned)) to the source from which it was obtained or sur-
rendered to the Federal Drug Enforcement Administration.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-887-110 Adding MPPP to Schedule I.

WAC 246-887-120 Adding PEPAP to Schedule I.

WAC 246-887-130 Adding MDMA to Schedule I.

WAC 246-887-131 Adding Methcathinone to Schedule 1.
WAC 246-887-132 Adding Aminorex to Schedule I.

WAC 246-887-133 Adding Alpha-ethyltryptamine to
Schedule 1.

WAC 246-887-165 Adding Xyrem to Schedule III.
WAC 246-887-190 Adding buprenorphine to Schedule V.

WSR 18-22-119
PROPOSED RULES
DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES
[Filed November 6, 2018, 2:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
15-089.

Title of Rule and Other Identifying Information: WAC
110-425-0010 Authority, 110-425-0030 Definitions, 110-
425-0040 Process for allocating or awarding funds, 110-425-
0050 Use of funds, 110-425-0060 Comprehensive service
delivery, 110-425-0070 Nondiscrimination, 110-425-0080
Eligibility for Services, and 110-425-0090 Staff qualifica-
tions.

Hearing Location(s): On December 12, 2018, at 1:00
p-m., at 1110 Jefferson Street S.E., Cascade Conference
Room, Olympia, WA.

Date of Intended Adoption: December 21, 2018.

Submit Written Comments to: Rules Coordinator, P.O.
Box 40975, email dcyf.rulescoordinator@dcyf.wa.gov, fax
360-902-7903, https://del.wa.gov/PolicyProposal Comment/
Detail.aspx, by December 12, 2018.

Assistance for Persons with Disabilities: Contact rules
coordinator, phone 360-902-7956, fax 360-902-7903, email
deyf.rulescoordinator@dcyf.wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The early child-
hood education and assistance program (ECEAP) is a state-
funded, voluntary preschool program that serves eligible
children ages three and four. An eligible child is a child not
eligible for kindergarten and whose family is at or below one
hundred ten percent of the federal poverty level or is eligible
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for special education. Other children may be eligible under
rules adopted by the department of children, youth, and fam-
ilies (DCYF). Chapter 155, Laws of 2018, codified at RCW
43.216.512, expanded access to the ECEAP program for
other children eligible under DCYF rules from ten percent to
twenty-five percent of all children participating in ECEAP.
The proposed rules implement the expansion by making eli-
gible for ECEAP children whose family income is above one
hundred ten percent of the federal poverty level and who are
homeless or impacted by specific developmental or environ-
mental risk factors that are linked by research to school per-
formance. The proposed rules prioritize children for enroll-
ment in ECEAP who are below the income threshold or eligi-
ble for special education. The proposed rules also include
nonsubstantive amendments necessary following the decodi-
fication of Title 170 WAC and recodification to Title 110
WAC.

Reasons Supporting Proposal: Currently, all income-eli-
gible children and children eligible for special education who
choose to participate are enrolled in ECEAP. There are over
three hundred additional slots to be filled statewide and the
proposed rules increase the number of children who may
apply and be approved to participate in ECEAP.

Research shows that ECEAP positively influences all
areas of a child's development. The long-term benefits real-
ized from children's participation in ECEAP and similar pro-
grams include reduced taxpayer costs for grade retention and
special education, higher graduation rates, increased number
of high school graduates adequately prepared for the work
force, and decreased criminal justice and incarceration rates.

Statutory Authority for Adoption: RCW 43.216.065,
43.216.512, and 43.216.525.

Statute Being Implemented: RCW 43.216.512.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting:
Kelcy Schaffer, DCYF, Olympia, Washington, 360-407-
3663; Implementation and Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DCYF is not among the agencies required to com-
ply with RCW 34.05.328 (5)[(a)](i). Further, DCYF does not
voluntarily make that section applicable to the adoption of
this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute.

November 6, 2018
Brenda Villarreal
Rules and Policies Administrator
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AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0010 Authority. These rules are

adopted under the authority of ((ehapter28A215)) RCW
43.216.525.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0030 Definitions. (1) "Contractor"
means a public or private organization that contracts with the
department of ((eatlylearning)) children, youth, and families
to provide local ((early-ehildhood-education-and-assistanee))
ECEAP services.

(2) "Department" means the department of ((earlylearn-
ing)) children, youth, and families.

(3) ((“Pirector-means-the-director-of-the-department-of
earlylearning:)) "ECEAP" means the early childhood educa-
tion and assistance program.

(4) "Eligible organization" means public or private orga-
nizations including, but not limited to, school districts, edu-
cational service districts, community and technical colleges,
local governments, nonprofit organizations, and for-profit

organizations provided that their proposed ((eafl-y—e}n{dheed
eéue&&en—&ad—&ss&s%aﬂee—pfegf&m)) ECEAP is free from reli-
gious instruction, activities, or symbolism.

5) "Performance standards" means the most current
release of the ECEAP performance standards as incorporated
into the ECEAP contract.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0040 Process for allocating or award-
ing funds. (1) Eligible organizations may apply to become

contractors for ((the-early-childhood-educationand-assistanee
program)) ECEAP.

(2) Funds shall be awarded on a competitive basis to new
contractors or allocated by the department for renewal con-
tracts, consistent with the amount allocated by the legislature.

(3) An applicant must use the application procedures
established by the department.

(4) Successful applicants will be awarded a contract with
the department. This contract must be signed by an official
with authority to bind the recipient.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0050 Use of funds. (1) Contracting
agencies must provide comprehensive early education and
family support services free of charge to enrolled families.

(2) ((Early-<childhood-education-and-assistaneceprogram
funds-must)) ECEAP funds may be used as dollars of last
resort for medical, dental, nutrition, and mental health ser-
vices.

(3) Administrative costs funded under this program are
limited to fifteen percent of the total award.

Proposed
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AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0060 Comprehensive service delivery.
(1) Contractors must ((eonduet-a-community-assessmentand
mast)) plan and deliver the following comprehensive services
to enrolled children and their families:

(a) Early childhood education;

(b) Family support, using the mobility mentoring
approach to help families overcome the extreme stresses of
poverty by improving focus, planning, and decision making;

(c) Parent involvement including options for participa-
tion in their child's classroom, program policy decisions, ser-
vice delivery system development, and parent education and
training; and

(d) Health screening, information, and referral, including
medical, dental, nutrition, and mental health.

(2) Contractors must comply with the early childhood
education and assistance program contract, performance
standards, and policy memos in the delivery of all services.

(3) Contractors may request exceptions to rules, perfor-
mance standards, or policies. Contractors must receive writ-
ten approval from the department before implementing
exceptions.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0070 Nondiscrimination. Contractors
must not deny service to, or discriminate against, any person

who meets the eligibility criteria for the ((early-€hildhood
eduecation-and-assistanceprogram)) ECEAP on the basis of

sex, gender identity, race, ethnicity, color, religion, age,
national origin, citizenship, ancestry, physical or mental dis-
ability, family configuration, sexual orientation, culture, or
public assistance recipient status.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-425-0090 Staff qualifications. (1) Contrac-
tors must provide adequate staff to comply with all ECEAP
performance standards.

(2) Contractors must require their staff and other persons
associated with the contractor that are considered to be a
"subject individual" as defined in WAC ((176-66-06620))
110-06-0020, and who may have unsupervised access to chil-
dren, to obtain a fingerprint background check in compliance
with the requirements of RCW ((43-245:215:43215425))
43.216.270, 43.216.525 and chapter ((+70-66)) 110-06
WAC.

(3) All persons serving in the role of ECEAP lead
teacher must meet one of the following qualifications:

(a) An associate or higher degree with the equivalent of
thirty college quarter credits ((ef)) in early childhood educa-
tion. These thirty credits may be included in the degree or in
addition to the degree; or

(b) A valid Washington state teaching certificate with an
endorsement in early childhood education (pre-K - grade 3)
or early childhood special education.
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(4) All persons serving in the role of ECEAP assistant
teacher must meet one of the following qualifications:

(a) Employment as an ((eatly-ehildhood-edueation—-and

assistanee-program)) ECEAP assistant teacher in the same
agency before July 1, 1999;

(b) The equivalent of twelve college quarter credits in
early childhood education;

(c) Initial or higher Washington state early childhood
education certificate; or

(d) A current Child Development Associate (CDA) cre-
dential awarded by the Council for Early Childhood Profes-
sional Recognition.

(5) All persons serving in the role of ECEAP family sup-
port staff must meet one of the following qualifications:

(a) Employment as an ((eatly-<ehildhood-edueation—and
assistanee-program)) ECEAP family support staff in the same
agency before July 1, 1999;

(b) An associate's or higher degree with the equivalent of
thirty college quarter credits ((ef)) in adult education, human
development, human services, family support, social work,
early childhood education, child development, psychology,
or another field directly related to their job responsibilities.
These thirty credits may be included in the degree or in addi-
tion to the degree; ((er

teyA-degree;eredential-oreertifieate))

(c) A current home visitor child development associate
(CDA) credential from the council for professional recogni-
tion; or

(d) A department-approved credential from a compre-
hensive and competency-based program that increases
knowledge and skills in providing direct family support ser-
vices to families.

(6) All persons serving in the role of ECEAP health
advocate must meet one of the following qualifications:

(a) Employment as an ((eatly-<ehildhood-edueation—and

assistanee-program)) ECEAP family support aide or health
aide in the same agency before July 1, 2014; or

(b) The equivalent of twelve college quarter credits in
family support, public health, health education, nursing, or
another field directly related to their job responsibilities.

(7) The ((early—<€hildhood-education-and-assistaneepro-
gram)) ECEAP health consultant must meet one of the fol-
lowing qualifications:

(a) Licensed in Washington state as a registered nurse
(R.N.) or physician (M.D., N.D., D.O.); or

(b) A bachelor's or higher degree in public health, nurs-
ing, health education, health sciences, medicine, or related
field.

(8) The ((early—<childhood-education—and-assistaneepro-
gram)) ECEAP nutrition consultant must meet one of the fol-
lowing qualifications:

(a) Registered dietitian (RD) credentialed through the
Commission on Dietetic Registration (CDR), the credential-
ing agency for the Academy of Nutrition and Dietetics (for-
merly the American Dietetic Association); or

(b) Washington state certified nutritionist under chapter
18.138 RCW.

(9) The ((eatly—<childhood-education-and-assistanece-pro-
gram)) ECEAP mental health consultant must meet one of
the following qualifications:
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(a) Licensed by the Washington state department of
health as a mental health counselor, marriage and family ther-
apist, social worker, psychologist, psychiatrist, or psychiatric
nurse;

(b) Approved by the Washington state department of
health as an agency affiliated or certified counselor, with a
master's degree in counseling, social work or related field; or

(¢) Credentialed by the Washington state office of the
superintendent of public instruction as a school counselor,
social worker, or psychologist.

(10) The ECEAP coach must meet all of the following

WSR 18-22-119

envirenmental)) risk factors identified by the department that
are linked by research to school performance.

(D Ninetypereent-ofenrelled-familiesstatewidemust
quatify-by-ineome-or HEPDEL-establishes-over-ineome Hm-
itsfor-each-econtractorannuaty-

2)-Children—whe-are-cligible for ECEAP-are-net-aute-
m&&eaﬂ-yemeﬂed—m—E@&%Hheymuﬂ—sﬂ%b&pﬂeﬂﬂ—zed—))

(2) Contractors may provide ECEAP services to over-
income children without IEPs as follows:

(a) Contractors must actively recruit and enroll income-
eligible children within their service area.

qualifications:
(a) Bachelor's degree in early childhood or related field

(b) Contractors may enroll over-income children without
IEPs up to the initial over-income limit assigned by the

or a bachelor's degree with the equivalent of thirty college

department to each contractor annually.

quarter credits in early childhood education. These thirty
credits may be included in the degree or in addition to the

(1) This limit is based on contractor size; contractors with
fewer funded ECEAP slots are allowed higher over-income

degree;
(b) A minimum of two years working with young chil-

dren in a group setting; and
(c) Experience as an early learning coach, consultant,

percentages to provide flexibility to fill classes in rural areas.

(ii) For sites operated by tribes or tribal organizations,

the department will set initial over-income limits at twenty-
five percent.

mentor, or trainer.

(11) Contractors must hire and employ staff who meet
the qualifications for their position.

(a) If the best candidate for the position is not fully qual-
ified, the contractor must ensure the newly hired staff person
is on a professional development plan (PDP) to fully meet the
qualifications of their role within five years from the date of
hire.

(b) Contractors must monitor progress on all PDPs and
ensure staff make adequate yearly progress to meet the
required qualifications.

((#H)) (12) Equivalent degrees and certificates from
other states and countries are accepted for ECEAP staff qual-
ifications.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110 425-0080 Ellglblllty for services. (1) ((Ehil-
)) A child is eligible
for ECEAP if the child is at least three years old((;butnet-yet

five-years-eld;)) by August 31st of the school year, is not age-
eligible for kindergarten, and ((erne-ofthe-follewing)) is:
(a) ((Retorning to-the-same- ECEAP contractor from-the

))) Qualified by ((their)) a school district for special
education services under RCW 28A.155.020. All children on
a school district individualized education program (IEP) meet
this requirement((z

o) Receivi hild . . Jor RCW

)):

(b) From a family with income at or below one hundred
ten percent of the federal poverty guidelines established by
the U.S. Department of Health and Human Services((-

te)); or

(c) From a family with income that exceeds one hundred
ten percent federal poverty level ((and)) ("over-income") and

is homeless or is impacted by specific ((developmental-or
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(iii) The department may adjust limits midyear if slots
are moved between contractors.

(c) Contractors may apply for additional over-income
slots for the current year using the application provided by
the department if:

(1) The contractor has enrolled all assigned over-income
slots;

(i1) Additional funded slots are available; and

(ii1) Efforts to recruit income-eligible children within the
contractor's service area have been exhausted.

(d) The department will consider the following factors
when reviewing applications for additional over-income
slots:

(1) The statewide number of enrolled over-income chil-
dren without IEPS must not equal more than twenty-five per-
cent of the total funded ECEAP slots;

(ii) The similarity of the income levels, risk factors, and
priority points of the children described in the applications
and other ECEAP children enrolled in over-income slots;

(iii) The statewide plan to serve all income-eligible chil-
dren from families who choose to participate;

(iv) The requesting contractor's need to fill slots to fully
enroll a class to ensure access to services for income-eligible
children; and

(v) The presence of unserved, income-eligible children
in other locations in the state.

(3) Eligible, enrolled children are allowed to remain in
ECEAP until kindergarten, without reverification of income
or risk factors. However, returning children may be repriori-

tized against new children when enrollment slots are limited.

(4) Children ((maynetbesimultaneeusly)) are not eligi-
ble for ECEAP if they are enrolled in ((beth ECEAP-and))

Head Start, however Head Start duration funds may be used
to increase the length of the ECEAP preschool day when fed-
eral funds are provided to a contractor specifically for this
purpose.

(5) Children served by school district special education
may be simultaneously enrolled in ECEAP.

(6) ((Contractorsmustsystematicallyreview-all-appliea-
tiens-of-eligible-childrenand prioritize-themte-determine

Proposed
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aity=)) Once contractors have established a pool of eligible

children, contractors must prioritize the eligible children for
available ECEAP slots using the department priority point
system which is based on:

(a) Department review of research linking risk factors to

school performance;
(b) Child age, with priority for children who are within

one year of kindergarten age; and
(c) State law requiring ECEAP priority for children in
foster care, in the child welfare system, homeless, in families

with the lowest income, or in families with multiple risk fac-
tors.

WSR 18-22-121
PROPOSED RULES
STUDENT ACHIEVEMENT COUNCIL
[Filed November 6, 2018, 4:35 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-096.

Title of Rule and Other Identifying Information: Chapter
250-61 WAC, Degree Granting Institutions Act rules.

Hearing Location(s): On December 14, 2018, at 9:00
a.m., at the Washington Student Achievement Council, 917
Lakeridge Way S.W., Third Floor Conference Room, Olym-
pia, WA 98502.

Date of Intended Adoption: December 21, 2018.

Submit Written Comments to: Sam Loftin, Director of
Consumer Protection, P.O. Box 43430, Olympia, WA 98504-
3430, email degreecauthorization@wsac.wa.gov, fax 855-
265-0066, by December 13, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Ritter, phone 360-753-7810, fax 855-265-0066, email
kristinr@wsac.wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To implement pro-
visions of ESSHB [E2SHB] 1439, an act relating to regulat-
ing the institutions of higher education, and to strengthen
consumer protections of degree-granting schools operating
under the requirements of the Degree-Granting Institutions
Act, chapter 28B.85 RCW.
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e Clarifies definitions of "adverse action" and "operate"
and adds a definition for "oversight entity."

* Expands criteria for administrators of degree-granting
institutions.

* Amends guidelines for distance learning programs to
create consistent standards for all institutions.

* Adds a requirement that institutions may not benefit
from student loan products offered to students, pursuant
to ESSHB [E2SHB] 1439, and must disclose to the
council student loan products marketed or provided to
students.

e Clarifies that the council may conduct a site visit at any
time.

*  Adds new section for publications that prohibits institu-
tions from publishing data or recruitment materials
inconsistent with specified sources, pursuant to ESSHB
[E2SHB] 1439, and that requires disclosure of recruit-
ment materials to the council.

*  Amends the security requirement for institutions seeking
initial standard authorization as a result of a change in
ownership so that students receive the same level of pro-
tection as if no change of ownership had occurred.

*  Adds new section for disclosures requiring institutions to
disclose to the council any adverse action against the
institution and any changes affecting authorization, as
well as disclosures to students regarding the availability
of the student complaint portal and the student loan
advocate.

*  Adds a requirement for institutions discontinuing a pro-
gram or all operations in Washington to provide alterna-
tive opportunities for program completion acceptable to
the council.

* Adds a requirement for institutions discontinuing all
operations in Washington to submit to the council an
account ledger for each student and to provide a tran-
script to each student currently enrolled or enrolled in the
preceding term.

*  Amends the fees for initial authorization and renewal of
authorization based on the number of programs offered.

* Adds a late fee for renewal applications received after
the specified application deadline.

*  Clarifies that authorization may be suspended or with-
drawn for violation of applicable law.

Reasons Supporting Proposal: Implements elements of
ESSHB [E2SHB] 1439; adds or clarifies requirements for
nonexempt degree-granting institutions and private voca-
tional schools.

Statutory Authority for Adoption: RCW 28B.76.120 and
28B.85.020.

Statute Being Implemented: Chapter 28B.85 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington student achievement
council, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Sam Loftin, 917 Laker-
idge Way S.W., Olympia, WA 98502, 360-753-7866.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328. The primary impact will be on existing in-state
and out-of-state degree-granting institutions.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

Explanation of exemptions: The fee adjustments are nec-

essary to approximately recover the staffing costs incurred in
administering the statute, pursuant to RCW 28B.85.060.

November 6, 2018
Don Bennett
Deputy Director

AMENDATORY SECTION (Amending WSR 15-02-021,
filed 12/30/14, effective 1/30/15)

WAC 250-61-020 Applicability. A degree-granting
institution shall not operate, conduct business, grant or offer
to grant any academic courses or degree programs unless the
institution has obtained authorization from the council, been
granted a waiver of the requirements of authorization, or been
determined by the council to be exempt.

The act applies to:

(1) Institutions granting or offering to grant degree pro-
grams and/or academic credit courses either at or from a loca-
tion within the state; and

(2) Institutions maintaining or advertising a Washington
location, mailing address, or telecommunications number for
any purpose ((er-any-funetion-of-a-degree-granting-institu-
tienr)) other than contact with the institution's former stu-
dents; and

(3) Institutions specifically targeting Washington citi-
zens with promotion of their degree programs and/or aca-
demic credit courses.

The act does not apply to degree programs and academic
credit courses offered exclusively from outside the state
through individual and private interstate communication.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-050 Definitions. The definitions set forth
in this section are intended to supplement the definitions in
chapter 28B.85 RCW and shall apply throughout this chapter.

(1) "Accredited institution" means an institution that has
been accredited by an accrediting association recognized by
the council and the Secretary of the U.S. Department of Edu-
cation.

(2) "Accrediting association" means a national or
regional accrediting association that is recognized by the
council and the Secretary of the U.S. Department of Educa-
tion.

(3) "Act" means the Degree-Granting Institutions Act,
chapter 28B.85 RCW.
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(4)(a) "Administrative capability" means that both
administrative services and educational instruction take place
at an authorized location.

(b) "Additional site" means a site with administrative
capability that is not currently authorized.

(5) "Adverse action" means a warning or other sanction
issued by the institution's accrediting association, ((a-sanetion
isstted-by)) the United States Department of Education((;)) or
a state regulatory entity; a judgment against an institution that
may impact ongoing operations; or any action, decision, or
finding that impacts the institution's financial solvency.

(6) "At-risk" means a designation made by the council
based on an adverse action or other findings that indicate a
heightened potential of closure or other negative impacts on
students.

(7) "Authorization" means the authority to operate in
Washington state as a degree-granting institution.

(a) "Standard authorization" means authorization
granted to institutions seeking to operate in Washington, but
does not include institutions seeking field placement authori-
zation only.

(b) "Field placement authorization" means authorization
granted to institutions seeking authorization solely to offer
required field placements at locations in Washington as part
of distance learning programs.

(8) "Council" means the student achievement council, a
Washington state agency, as established under chapter
28B.77 RCW.

(9) "Credit" generally means the unit by which an insti-
tution measures its course work. The number of credits
assigned to a course is generally defined by the number of
hours per week in class and preparation and the number of
weeks in a term. One credit is usually assigned for three hours
of student work per week or its equivalent. The three hours of
student work per week is usually comprised of a combination
of one hour of lecture and two of homework or three hours of
laboratory. Semester and quarter credits are the most com-
mon systems of measuring course work. A semester credit is
generally based on at least a fifteen week calendar or 45
hours of student work. A quarter credit is generally based on
at least a ten week calendar or 30 hours of student work.

(10) "Degree" means any designation, appellation, let-
ters, or words including, but not limited to, "associate,"
"bachelor," "master," "doctor," or "fellow" which signify or
imply satisfactory completion of the requirements of an aca-
demic program of study at the postsecondary level.

(a) "Associate degree" means a lower division under-
graduate degree that requires no fewer than 60 semester hours
or 90 quarter hours.

(b) "Bachelor's degree" or "baccalaureate degree" means
an undergraduate degree that requires no fewer than 120
semester hours or 180 quarter hours.

(c) "Master's degree" means a graduate degree that
requires no fewer than 24 semester hours or 36 quarter hours
beyond the baccalaureate degree.

(d) "Doctor's degree" or "doctorate" means a postgradu-
ate degree that requires no fewer than 60 semester hours or 90
quarter hours beyond the baccalaureate degree.

Proposed
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(11) "Degree-granting institution" means an entity that
offers educational credentials, instruction, or services prereq-
uisite to or indicative of a degree.

(a) "College" means an institution which offers programs
culminating with associate and/or baccalaureate degrees. In
some instances, a college may also offer first professional
degree programs and/or graduate programs culminating with
master's degrees.

(b) "University" means a multiunit institution with var-
ied educational roles including instruction, promotion of
scholarship, preservation and discovery of knowledge,
research and public service. Such institutions provide a wide
range of undergraduate and graduate studies, programs in
professional fields, and may also provide programs leading to
a doctorate.

(c) "Private vocational school" means a nonpublic entity
that offers postsecondary programs designed to prepare indi-
viduals with the skills and training required for employment
in a specific trade, occupation, or profession related to the
educational program.

(12) "Distance learning" means a form of educational
instruction other than classroom instruction to include, but
not limited to, correspondence, video-conferencing, televi-
sion, internet transmission, or other electronic communica-
tion.

(13) "Executive director" means the executive director of
the council or the executive director's designee.

(14) "Faculty" means personnel who are appointed by
the institution for purposes of teaching, research, mentoring,
advisory roles and/or other activities relating to the develop-
ment and delivery of the instructional programs of the institu-
tion.

(15) "False academic credential" means a document that
signifies or implies satisfactory completion of the require-
ments of an academic program of study beyond the second-
ary level issued by a person or entity that:

(a) Is not accredited by a council-recognized accrediting
association or does not have the international equivalent to
such accreditation; or

(b) Is not authorized by the council; or

(¢) Has not been exempted or granted a waiver from the
requirements of authorization by the council.

Additionally, it can mean a credential falsely claimed to
have been earned from an institution accredited by a council-
recognized accrediting association; authorized by the coun-
cil; or that has been exempted or granted a waiver by the
council.

(16) "Field placement" means a student learning experi-
ence comprised primarily of the practical application of pre-
viously studied theories and skills. Examples include, but are
not limited to, clinicals, student teaching, and practica.

(17) "Operate" means, but is not limited to, the follow-
ing:

(a) Offering courses for academic credit at any Washing-
ton location or via distance learning from a Washington loca-
tion.

(b) Granting or offering to grant degrees in Washington
for credit obtained within or outside the state.

(c) Maintaining or advertising a Washington location,
mailing address, or telecommunications number for any pur-
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pose ((erany-otherfunetion-ofa-degree-grantinginstitation;))
other than contact with the institution's former students for
any legitimate purpose related to their ((havingattended))
previous attendance.

d) Maintaining or advertising an application for enroll-
ment or a mechanism to collect prospective student data in
any advertisement, publication. web site, software applica-

tion, or other media, if the institution maintains a Washington
location.

((68))) (e) Advertising, promoting, publicizing, soliciting
or recruiting for the institution or its offerings that is targeted
specifically at Washington citizens, excluding multi-institu-
tional college fairs.

(18) "Oversight entity" includes, but is not limited to, the
following:

(a) Any federal or state entity that provides financial aid
to students of the institution or approves the institution for
participation in a financial aid program;

(b) Any state or federal attorney general's office or
department of justice;

(c) Any regulator that approves the operation of a post-
secondary degree-granting institution;

(d) The federal consumer financial protection bureau or
the federal securities and exchange commission; and
(e) Any accrediting agency.

(19)(a) "Program of study" means any course or group-
ing of courses prerequisite to or indicative of a degree.

(b) "Additional program" means a degree program that:

(i) Differs in title and curriculum from any currently
authorized program; or

(i1) Is comprised of a curriculum that is twenty-five per-
cent or more different in content than any currently autho-
rized program.

((H9)) (20) "Resident-based instruction" means a
course or series of courses or degree programs which are
taught by faculty at a specific location where students physi-
cally attend the course or program.

((26))) (21) "State authorization reciprocity agreement
(SARA)" means an agreement among member states, dis-
tricts and territories that establishes comparable standards for
interstate offering of postsecondary distance education
courses and programs. SARA is overseen by a national coun-
cil and is administered by four regional education compacts.

(D)) (22) "Suspend" means that, due to deficiencies,
the council interrupts for a stated time the institution's author-
ity to recruit and enroll new students, but it may continue
serving currently enrolled students for the remainder of the
term. Authorization or exemption may be reinstated, pro-
vided the deficiencies have been resolved to the satisfaction
of the council.

((22))) (23) "Withdraw" means that, due to significant
deficiencies or failure to meet the criteria of authorization or
exemption, the council has withdrawn the authorization or
exemption granted to an institution. Upon withdrawal, the
institution must cease all degree-granting operations immedi-
ately.
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AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-080 Authorization standards. These
standards form the basis for the review of an institution and
guide the decisions of the council. To receive authorization,
the institution shall meet all of the specific requirements of

this chapter. ((An-institutionisrequired-to-notify-the-counel
of any-adverse-action-within-thirty-days-of the-action-being

.. F ] ] . . 1-))

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-090 Administrative requirements. (1)
Name. The official name of the institution shall be consistent
with, and appropriate to, the program(s) of study offered.

(2) Purpose. The institution shall clearly define its pur-
pose or mission in an official statement which describes its
role in higher education. The statement shall reflect the prac-
tices of the institution.

(3) Administration and governance. The institution shall
be governed by bylaws or policies defining a chain of author-
ity and responsibility.

(a) Administrators shall normally be graduates of
accredited institutions and have academic credentials and
prior higher education administrative experience for their
area of responsibility.

(b) The main campus of the institution shall have, as a
minimum, personnel to adequately staff the following roles:
A chief executive officer, academic officer, registrar, busi-
ness officer, student services officer, library director, and, if
financial aid services are offered, financial aid officer. These
officers shall be accessible to students, faculty, and other per-
sonnel located at the main campus and at educational sites or
centers in Washington. In the event that the proposed Wash-
ington site is a branch campus of an out-of-state institution,
the branch campus shall also have sufficient personnel to
adequately serve the students at that location.

(i) The chief executive and academic officers shall have
at least a master's degree from an accredited institution and
experience in college-level management, teaching, and aca-
demic administration, unless the institution can demonstrate
that these are not the normally accepted standards for an insti-
tution offering the same level of instruction.

(i) The registrar shall have at least a baccalaureate
degree from an accredited institution and college-level expe-
rience in admissions and student records, unless the institu-
tion can demonstrate that these are not the normally accepted
standards for an institution offering the same level of instruc-
tion.

(iii) The business, student services, and financial aid
officers and library director shall have at least a baccalaureate
degree from an accredited institution and experience in their
assigned areas, unless the institution can demonstrate that
these are not the normally accepted standards for an institu-
tion offering the same level of instruction.

(¢) The institution shall specify an individual who will
serve as the principal contact person for each educational site
or academic center in Washington.
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(d) The institution shall have policies and provisions for
the involvement of faculty in the academic affairs, curricu-
lum development, and governance of the institution.

(e) The institution shall have policies and provisions for
faculty selection, orientation, teaching load, supervision,
evaluation, and professional development.

(4) The following conditions shall disqualify an individ-
ual as an administrator of a degree-granting institution:

(a) Conviction of a felony within the past ten years;

(b) Involuntary surrender of authorization or a license to
operate a school ((in-Washingten)) as the result of any action
by the council or an oversight entity;

(©) Havmg been served with a cease and desist order for
activities in violation of ((the-evrrent Washington-Adminis-
trative-Code)) any applicable law or regulation; or

(d) ((Peniat-ofrenewal-of autherization—er—aticense))
Withdrawal of a license to operate an institution or denial of
a renewal of authorization because of violation of ((the-eut-

rent WashingtonAdministrative-Code)) any applicable law or

regulation; or
(e) Having been found in violation of any law or regula-

tion applicable to the operation of a postsecondary institution.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-100 Academic requirements. (1) Educa-
tional programs. Each program shall require the completion
of a prescribed program of study leading to the attainment of
competence in an interdisciplinary area or specific field of
study. Programs shall generally meet the guidelines or stan-
dards of an accrediting association recognized by the council
and the Secretary of the U.S. Department of Education that
accredits similar programs of study.

(a) Associate degrees:

(1) An associate degree shall require at least ninety quar-
ter credits or sixty semester credits.

(A) An associate degree intended for occupational
preparation shall require, as a minimum, general education
requirements that comprise a recognizable body of instruc-
tion in three program-related areas:

(I) Communications;

(IT) Computation; and

(IIT) Human relations.

(B) The general education requirements of all other asso-
ciate degrees shall be consistent with the current guidelines
of Washington's direct transfer agreement associate degree.

(i1) The following associate degree designations shall be
acceptable:

(A) The associate of arts (A.A.), and associate of science
(A.S.) for programs which emphasize the liberal arts and sci-
ences. These programs generally satisfy the general educa-
tion requirements for a baccalaureate degree and are transfer
oriented.

(B) The associate in applied technology (A.A.T.), asso-
ciate in applied science (A.A.S.), associate of occupational
science (A.O.S.) and other such applied or technology-
related degree designations for programs which emphasize
preparation for occupations at the technical level. These pro-
grams generally do not satisfy the general education require-
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ments for a baccalaureate degree and are not transfer-ori-
ented.

(b) Baccalaureate degrees: A baccalaureate degree shall
require at least one hundred eighty quarter credits or one hun-
dred twenty semester credits. The degree shall require a dis-
tinct major and, as a minimum, twenty-five percent of the
program shall be in general education curricula.

(c) Master's degrees:

(i) A master's degree program shall require at least thirty-
six quarter credits or twenty-four semester credits, specializa-
tion in an academic or professional area, and a demonstration
of mastery.

(i1) The following master's degree designations shall be
acceptable:

(A) The master of arts (M.A.) and master of science
(M.S.) for programs which advance study and exploration in
the discipline. The majority of credit for M.A. and M.S.
degrees shall be at the graduate level in the major field.

(B) The master of business administration (M.B.A.),
master of fine arts (M.F.A.), master of education (M.Ed.),
etc. for programs which emphasize professional preparation.

(d) Doctoral degrees:

(1) Doctoral degree programs shall provide a broad range
of advanced course offerings, faculty in ancillary and sup-
porting fields, access to adequate laboratory and research
facilities, and a wide range of current reference materials in
the subject field. A doctoral degree shall require at least three
full academic years of specialized postbaccalaureate study.
To obtain a doctoral degree a student shall be required to
demonstrate, through comprehensive examination, the ability
to perform research at the level of the professional scholar or
perform the work of a professional that involves the highest
levels of knowledge and expertise.

(i1) The following doctoral degree designations shall be
acceptable:

(A) The doctor of philosophy (Ph.D.) degree for pro-
grams which are oriented toward original research and
require a dissertation.

(B) A professional doctoral degree (J.D., Ed.D., etc.) for
programs which emphasize technical knowledge and profes-
sional competence and require either a research thesis or a
project involving the solution of a substantial problem of pro-
fessional interest.

(e) Distance learning program(s) ((efstudy-mustbe-com-
parable-incontentfaculty;and resoureesto-these-offered-in
computer—telephonemath-or face-to-face-meetings)) shall
meet the following guidelines:

(1) Online learning is appropriate to the institution's mis-
sion and purposes:

(ii) The institution's plans for developing, sustaining,

and, if appropriate, expanding online learning offerings are
integrated into its regular planning and evaluation processes:

(iii) Online learning is incorporated into the institution's
systems of governance and academic oversight;

(iv) Curricula for the institution's online learning offer-
ings are coherent, cohesive, and comparable in academic
rigor to programs offered in traditional instructional formats;

(v) The institution evaluates the effectiveness of its
online learning offerings. including the extent to which the
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online learning goals are achieved, and uses the results of its
evaluations to enhance the attainment of the goals;

(vi) Faculty responsible for delivering the online learn-
ing curricula and evaluating the students' success in achiev-
ing the online learning goals are appropriately qualified and
effectively supported:;

(vii) The institution provides effective student and aca-
demic services to support students enrolled in online learning
offerings;

(viii) The institution provides sufficient resources to sup-
port and, if appropriate, expand its online learning offerings;
and

(ix) The institution assures the integrity of its online
offerings.

(f) Prior experiential learning.

(1) Credit for prior experiential learning may be awarded
when validated through a portfolio or similar assessment pro-
cedure. The institution shall maintain copies of examinations,
portfolios, and evaluations used in this process.

(i1) Credit awarded for prior experiential learning at the
undergraduate and graduate level must be consistent with the
minimum standards as published by the institution's accredit-
ing association. This subsection applies to institutions that
meet WAC 250-61-085 (1), (2), or (3).

(iii) Prior experiential learning credit shall constitute no
more than twenty-five percent of an undergraduate or gradu-
ate degree program. This subsection applies to institutions
that meet WAC 250-61-085(4).

(2) Faculty.

(a) Faculty shall be professionally prepared and gradu-
ates of accredited institutions and, as a group, the institutions
from which they earned their degrees shall be diverse.

(b) Faculty shall be sufficient in number and kind and in
the proportion of full-time and part-time positions to sustain
rigorous courses, programs, and services.

(c) Faculty teaching academic courses at the undergrad-
uate degree level shall have, as a minimum, a master's degree
in the assigned or related program area from an accredited
institution. Faculty assigned to teach in vocational-technical
subjects shall have educational credentials and experience
compatible with their teaching assignment. Faculty assigned
to teach general education courses within any undergraduate
program shall have, as a minimum, a master's degree in a
related area from an accredited institution.

(d) Faculty teaching at the master's degree level in pro-
grams which emphasize advanced study and exploration in a
discipline shall have an earned doctorate in a related field
from an accredited institution and experience in directing
independent study and research. Faculty teaching in master's
programs which emphasize professional preparation shall
have, as a minimum, a master's degree from an accredited
institution and documented achievement in a related field.

(e) Faculty teaching at the doctoral level shall have an
earned doctorate in a related field from an accredited institu-
tion and experience in teaching and directing independent
study and research.

(3) Admissions. Admission requirements shall be based
on the institution's objectives and consistently applied to each
program of study. Through preenrollment assessments, test-
ing and advising, the institution shall determine the readiness
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and ability of each student to succeed in his/her degree pro-
gram. Institutions shall use only those tests reviewed and
approved by the U.S. Department of Education.

High school graduation or the equivalent shall be
required for undergraduate admission. A baccalaureate
degree or the equivalent shall be required for admission into
graduate programs. Special undergraduate admission may be
granted, based on the applicant's general educational devel-
opment.

(4) Enrollment contract. If an enrollment contract is uti-
lized, the institution shall discuss all terms and provisions of
the contract with the student prior to the student's execution
of the contract. The contract shall contain an acknowledg-
ment section directly above the student's signature blank for
the student to acknowledge that the institution discussed all
terms and provisions of the contract with the student and that
the student understands all financial obligations and respon-
sibilities.

(5) Evaluation. The institution shall provide evidence
that it has procedures for continuing evaluation and improve-
ment of educational programs, quality of instruction, and
overall operations of the institution.

(a) Student, alumni, and employer evaluations of the
effectiveness of the curricula shall be considered in these
evaluations.

(b) The institution's chief academic officer or designee
shall periodically evaluate all areas of the institution to deter-
mine their effectiveness in fulfilling institutional objectives
and meeting the standards set forth in these regulations or
implied in the statute. The results of those evaluations shall
be submitted to council staff upon request.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-110 Student services and instructional
resources requirements. (1) Student services. The institu-
tion shall provide adequate services for students in addition
to formal instruction. These services shall normally include
admissions, advising and guidance, financial assistance, stu-
dent records, and disability accommodation.

(a) Advising and guidance services shall be readily avail-
able to students to assist them in program planning, course
selection, and other academic activities.

| (b) (Ei b aidademin ' '].]. '.1 o if

€e))) Student records shall be maintained in accordance
with the guidelines established by the U.S. Department of
Education.

((€))) (c) Students with disabilities shall have access to,
and reasonable accommodations in, all programs for which
they are qualified consistent with the provisions of the Amer-
icans with Disabilities Act.

((€e})) (d) Placement services and employment opportu-
nities, if provided, shall be accurately described.

(2) Financial aid.

(a) Financial aid administration and distribution, if pro-
vided. shall be performed according to institutional, state, and
federal policies.
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(b) The institution shall not market, sell. or induce stu-
dents to obtain loan products that financially benefit any
owner or agent of the institution, unless it demonstrates that
the student has exhausted all federal aid options and has been
denied private commercial loan products. This rule shall
apply to any institution with one hundred fifty or more stu-
dents enrolled in the state in any given year or that has been
operating in the state for less than two consecutive years.

(c) The institution shall disclose to the council, upon
request, all information relating to loan products that are mar-
keted, sold, or otherwise provided to any current or prospec-
tive student, as well as all communications with students
regarding such loan products.

(3) Facilities for site-based instruction.

(a) The institution shall have adequate space, facilities
and equipment, instructional materials, and staff to support
quality education and services.

(b) The institution shall comply with all applicable ordi-
nances, laws, codes, and regulations concerning the safety,
health, and access of all persons on its premises.

((8))) (c) The council may conduct a site visit at any
time. The fee for a site visit shall be five hundred dollars, pay-
able to the Washington student achievement council.

(4) Disability accommodations. The institution shall pro-
vide reasonable accommodations for students and employees
with disabilities. To the extent practicable, the institution
must consider diagnosis, assessments, and accommodation
plans received from prior secondary and postsecondary edu-
cational institutions or employers. The institution shall
inform students and employees of local, state, and federal
laws regarding discrimination against people with disabili-
ties.

((4))) (5) Library. The institution shall provide adequate
and accessible library resources and facilities to support the
educational needs of students and faculty. If the institution,
educational site, or academic center does not maintain its
own library on site, it must demonstrate that it can provide
sufficient library resources to meet the needs of the pro-
gram(s) through a written agreement with another institution
or organization, or through other mechanisms.

((65))) (6) Financial resources.

(a) The institution shall have adequate financial
resources necessary to sustain its purpose and commitment to
students.

(b) In the case of an institution seeking initial authoriza-
tion, it shall have sufficient financial resources to sustain
itself for one full academic year without the assistance of rev-
enue from tuition and fees.

((¢6))) (7) Financial records.

(a) The institution shall maintain financial records in
conformity to generally accepted accounting principles.

(b) The institution shall be audited annually by an inde-
pendent certified public accountant according to generally
accepted auditing standards.

(¢) Such records shall be made available to the council
upon request.

((H—Reeruitment—and—publieattons—AH—publications

¢ ol - otions challl i ot
e | i b sito that is moade availabl
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state-that-they-are-autherized by the-eeuneil))

(8) Transcripts and academic credentials. The institution
shall provide accurate and appropriate transcripts of credit for
enrolled students and diplomas for graduates.

(a) For each student, the institution shall maintain and
make available a transcript that specifies the name of the
institution, the name of the student, all courses completed and
academic credentials awarded, and an explanation of the
institution's evaluation system. Each course entry shall
include a title, the number of credits awarded, and a grade or
written evaluation. The transcript shall distinguish credits
awarded by transfer, for prior learning experience, and credit
by examination.

(b) The institution shall not be required to make copies
of transcripts available unless all tuition and fees and other
expenses owed by the student to the institution have been
paid.

(c) In addition to transcripts, the institution shall main-
tain records to document the performance and progress of
each student, including, but not limited to: Financial transac-
tions, admissions records, and records of interruption for
unsatisfactory progress or conduct. Transcripts shall be kept
permanently after a student has discontinued enrollment. All
other records and accounts shall be kept for a minimum of six
years after a student has discontinued enrollment.

(d) The institution shall maintain physical or electronic
copies of all transcripts at a secure off-site facility.

NEW SECTION

WAC 250-61-115 Publications. (1) Recruitment and
publications. All publications and recruitments relating to the
institution shall be accurate and not misleading or deceptive.

(2) Authorized institutions shall not advertise or publi-
cize that they are approved, recommended, accredited, or oth-
erwise endorsed by the council. Such institutions may only
state that they are authorized by the council.

(3) The institution shall provide to the council, upon
request, any testimonial, endorsement, advertisement, data or
other recruitment made available to prospective students or
the public regarding:

(a) Current practices of the school;

(b) Retention or completion rates;

(c) Conditions or opportunities for employment, includ-
ing probable earnings;

(d) Postgraduation employment, including median
hourly and annual earnings or employment statistics;

(e) Financial aid opportunities; or

(f) The ability of graduates to repay loans.

(4) The institution shall present to the council, upon
request, any information necessary to confirm or verify the
veracity of any statements or claims made in any testimonial,
endorsement, advertisement, data or other recruitment.
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(5) The institution shall not present data about the insti-
tution or its current or former students that is inconsistent
with data posted by the workforce training and education
coordinating board's career bridge web site or the United
States Department of Education.

(6) The institution shall not use any official United States
military logo in advertising or promotional materials.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-120 Catalog requirements. (1) An insti-
tution granted authorization shall publish a catalog supple-
mented as necessary by other published materials, providing
sufficient information for students to obtain an adequate
understanding of the institution, its programs, policies and
procedures. Institutional catalogs shall be published at least
once every two years and be provided to students at the time
of their enrollment. Electronic catalogs must be archived and
students must have access to the archived information.

() ((An-instieti ed-authorization-shat-print

statementin-a-prominent-pesition—in-the-catalogand-en-its
web-site-thatreads)) Any catalog or web site that is made
available to students describing the educational services
offered shall prominently feature the following statement
upon the granting of authorization: "(Name of institution) is
authorized by the Washington student achievement council
(the council) and meets the requirements and minimum edu-
cational standards established for degree-granting institutions
under the Degree-Granting Institutions Act. This authoriza-
tion is subject to periodic review and authorizes (name of
institution) to offer specific degree programs. The council
may be contacted for a list of currently authorized programs.
Authorization by the council does not carry with it an
endorsement by the council of the institution or its programs.
Any person desiring information about the requirements of
the act or the applicability of those requirements to the insti-
tution may contact the council at P.O. Box 43430, Olympia,
WA 98504-3430 or by email at degreeauthorization@wsac.
wa.gov."

(3) An institution granted authorization shall make the
following statement regarding transferability available to all
students: "The transferability of credits earned at (name of
institution) is at the discretion of the receiving college, uni-
versity, or other educational institution. Students considering
transferring to any institution should not assume that credits
earned in any program of study at (name of institution) will
be accepted by the receiving institution. Similarly, the ability
of a degree, certificate, diploma, or other academic credential
earned at (name of institution) to satisfy an admission
requirement of another institution is at the discretion of the
receiving institution. Accreditation does not guarantee cre-
dentials or credits earned at (name of institution) will be
accepted by or transferred to another institution. To minimize
the risk of having to repeat coursework, students should con-
tact the receiving institution in advance for evaluation and
determination of transferability of credits and/or acceptabil-
ity of degrees, diplomas, or certificates earned."

(4) The catalog shall include elements as required by the
council in application materials such that a prospective stu-
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dent may become reasonably informed about the institution,
its offerings, policies and procedures.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-140 Security requirements. The institu-
tion is required to have on file with the council an original
surety bond or other security acceptable to the council in lieu
of the bond.

(1) An institution shall have a separate acceptable secu-
rity for each authorized site with administrative capability.

(2) For institutions seeking initial standard authorization,
the surety bond or security amount for the initial period of
authorization shall be fifty thousand dollars for each pro-

posed ((Washington)) site with administrative capability.
However, for institutions seeking initial standard authoriza-

tion as a result of a change in ownership or control, the surety
bond or security amount for the initial period of authorization

shall be ten percent of the preceding fiscal year's total tuition
and fee revenue received for educational services in Wash-
ington, but not less than fifty thousand dollars for each autho-
rized site with administrative capability.

(3) For institutions seeking initial field placement autho-
rization, the surety bond or security amount for the initial
period of authorization shall be twenty-five thousand dollars.

(4) For institutions seeking renewal of standard authori-
zation, the surety bond or security amount shall be ten per-
cent of the preceding fiscal year's total tuition and fee revenue
received for educational services in Washington, but not less
than fifty thousand dollars for each authorized ((Washing-
ten)) site with administrative capability.

(5) For institutions seeking renewal of field placement
authorization, the surety bond or security amount shall be ten
percent of the preceding fiscal year's total tuition and fee rev-
enue received for the field placement courses offered in
Washington, but not less than twenty-five thousand dollars.

(6) For private vocational schools that offer nondegree
programs as well as degree programs, the amount required
shall be based only on the degree program portion of its rev-
enue from tuition and fees.

(7) Release of surety bonds and other securities shall be
made in compliance with chapter 28B.85 RCW.

NEW SECTION

WAC 250-61-151 Disclosure requirements. (1) The
institution shall disclose to the council any adverse action
against the institution and any investigation by an oversight
entity within thirty days of the institution's first knowledge of
the action or investigation.

(a) The disclosure must include information about the
nature of the adverse action or investigation and any addi-
tional documents or materials requested by the council.

(b) Failure to report an adverse action or an investigation
by an oversight entity may result in suspension or withdrawal
of the authorization granted.

(2) The institution shall disclose to the council any
changes in the institution's operations that are inconsistent
with the requirements of this chapter or that may impair the
institution's ability to satisfy any requirement of this chapter
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within thirty days of the institution's first knowledge of the
change.

(a) The disclosure must include information about the
nature of the changes in the institution's operations and any
additional documents or materials requested by the council.

(b) The institution shall have a reasonable opportunity to
address or correct any deficiencies within a time period spec-
ified by the council.

(3) The institution shall disclose the availability of the
student complaint portal in all sections of the institutional
catalog and web site containing information about complaints
or complaint processes, or in a manner and location otherwise
directed by the council.

(4) The institution shall disclose the availability of the
student loan advocate in all sections of the institutional cata-
log and web site containing information about financial aid,
or in a manner and location otherwise directed by law or by
the council.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-160 Discontinuance or closure require-
ments. (1) In the event an institution plans to discontinue a
program and/or site currently available to Washington resi-
dents, but maintain other operations, it shall notify the coun-

cil immediately and ((previde-informationto-the-eouneil-per-
. ati 1 tof, 1
enroled-studentsto-ensure-they-areprevided-the)) submit

alternative opportunities for program completion, acceptable
to the council, that allow currently enrolled students a reason-
able opportunity to complete their studies. Institutions may
be subject to additional reporting requirements as specified
by the council.

(2) In the event an institution plans to discontinue all its
operations in Washington, the chief administrative officer of
the institution shall:

(a) Notify the council immediately by certified mail and
email; ((and))

(b) Furnish enrolled students with a written notice
explaining the reasons for closure and what procedures they
are to follow to secure refunds and their official records, and
what arrangements have been made for providing continuing
instruction at other institutions; ((and))

(¢) ((Fhe-institution—shall-make-all-reasonable-effortsto
ensure-that)) Provide current students ((are-previded)) with
alternative opportunities, acceptable to the council, to com-
plete their studies; and

(d) Submit to the council the following:

(i) A timeline for the planned discontinuance of opera-
tions including the planned closure date; ((and))

(i1) A list of all students currently enrolled in program(s)
of study at the Washington locations showing student name,
contact information, program name, number of credits com-
pleted, and number of credits remaining for program comple-
tion; ((and))

(iii) The total number of students currently enrolled in
each program of study for each site at which the program is
offered; ((and))
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(iv) The alternative opportunities for program comple-
tion, acceptable to the council, that are provided by the insti-
tution for students currently enrolled in programs of study;
((and))

(v) A copy of all information regarding the closure that is
provided to students, administrators, and faculty at the Wash-
ington locations; ((and))

(vi) A copy of all documents provided by the institution's
accrediting agency related to the closure; ((and))

(vii) A copy of any signed transfer agreement; ((and))

(viii) A copy of any signed teach-out agreement; ((an€))

(ix) Electronic copies of transcripts for all current and
past students; ((and))

(x) An account ledger for each student that includes, at a
minimum, clear and correct information about student
charges, payments, and the source for each payment; and

(xi) A plan for the maintenance of student records.

(3) Upon discontinuance of all Washington operations,
the institution shall:

(a) Submit to the council a list of all students enrolled in
program(s) of study at the Washington locations showing stu-
dent name, contact information, program name, number of
credits completed, number of credits remaining for program
completion, and the alternative opportunities selected for
program completion by each student; ((and))

(b) Provide at least one official transcript to each student
who is currently enrolled or who was enrolled at any point in
the preceding term, at no cost to such students;

(c) Provide for the permanent maintenance of official
records; and

(d) Submit the following:

(1) Contact information for the location where records for
Washington students will be maintained; and

(i1) A description of the method and language used to
inform students as to how final transcripts may be obtained.

(4) In the event it appears to the council that the official
records of an institution discontinuing its operations are in
danger of being destroyed, secreted, mislaid, or otherwise
made unavailable to the students and the council, the council
may seek a court order to take possession of the records and
provide for their permanent maintenance.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-170 Application requirements. (1) Ini-
tial application.

(a) Institutions seeking initial standard authorization
shall contact the council staff to arrange for a preliminary
conference to discuss the authorization criteria, application
procedures and the review process.

(b) An institution shall submit a fully completed applica-
tion packet using forms provided by council staff. The appli-
cation packet will not be considered complete until all
required elements have been received by the council.

(c) For standard authorization, ((an)) the initial applica-
tion fee ((i-the-amount-effive)) shall be two thousand dol-
lars ((is-te)), plus one thousand dollars for each proposed pro-
gram, and shall be submitted along with the application
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packet. The check is to be made payable to the Washington
student achievement council.

(d) For field placement authorization, ((an)) the initial
application fee ((inthe-ameunt-ef)) shall be two thousand
dollars ((iste)) and shall be submitted along with the applica-
tion packet. The check is to be made payable to the Washing-
ton student achievement council.

(2) Renewal application.

(a) Authorized institutions must submit an application
for renewal of authorization on a biennial basis when
requested by council staff.

(b) No later than the due date provided by the council, an
institution seeking renewal must submit a fully completed
renewal application packet using the forms provided by
council staff. Failure to provide all requested materials by the
due date may result in temporary suspension of the institu-
tion's authorization.

(c) For standard authorization, ((a)) the renewal applica-
tion fee ((1-the-ameunt-of two-theusandfrve-hundred-deHars
i i )) shall be
one thousand dollars, plus two hundred and fifty additional
dollars per program. The check is to be made payable to the
Washington student achievement council.

(d) For field placement authorization, a renewal applica-
tion fee in the amount of one thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington student achievement coun-
cil.

(e) Any programs that have been authorized for at least
one year prior to the authorization renewal date, but which
are not yet made available to students, must be so noted in the
renewal application. The authorization granted for these pro-
grams will be withdrawn at that time and the institution must
seek authorization for these programs through the new pro-
gram application if it wishes to offer them in the future.

(3) Additional program(s).

(a) If an institution plans to offer additional program(s)
of study ((duringthe-eurrent-authorizationperiod)), the insti-
tution shall submit a new program application well in
advance of the proposed offering.

(b) An additional program application fee in the amount
of one thousand dollars per program is to be submitted along
with the application packet. The check is to be made payable
to the Washington student achievement council.

(c) The program(s) of study may not be offered, adver-
tised or promoted prior to the granting of authorization.

(d) A nonaccredited institution will be limited to no more
than two additional programs per calendar year until full
accreditation is received.

(4) Additional site(s).

(a) If an institution plans to offer programs at a new site
in Washington, the institution shall submit a new site applica-
tion well in advance of the proposed start of operations at that
site.

(b) An additional site application fee in the amount of
five hundred dollars per site is to be submitted along with the
application packet. The check is to be made payable to the
Washington student achievement council.

(c) The site may not be utilized, advertised or promoted
prior to the granting of authorization.
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(5) Late fees. A late fee for applications for renewal of

authorization shall be applied to applications received after
the renewal application deadline. The late fee imposed shall

be one thousand dollars and shall be added to all other appli-
cable fees.

(6) All fees submitted to the council are nonrefundable.

(7) Change of ownership or control. A significant change
of ownership or control of an institution shall nullify any pre-
vious authorization or exemption. The chief administrator,
representing the new owner(s), shall notify the council as
soon as the change is known. If the chief administrator asserts
in a written statement that all conditions set forth in the act
and these rules are being met or will be met before offering
instruction, the council may issue a temporary certificate of
authorization for a maximum of one hundred eighty days.
The new ownership shall complete an application for initial
authorization and submit the application to the council no
later than sixty days prior to the expiration of the temporary
certificate of authorization.

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-180 Application review procedures. (1)
Staff analysis. Following receipt of a fully completed appli-
cation, council staff shall review and analyze the material
submitted.

(2) Additional documentation and site visit. If council
staff determines it is necessary to verify or supplement the
information provided in the application, the staff may require
additional written documentation and/or arrange for a site
visit. The expense for any site visits shall be paid by the insti-
tution applying for authorization.

(3) External consultants. At the discretion of the council,
the expertise of other higher education experts may be used to
assist in the evaluation of the documentation submitted. The
cost for the services of the evaluation expert(s) shall be paid
by the institution applying for authorization. The fee for such
services is five hundred dollars per program per consultant, to
be submitted by the institution upon request by the council
during the review process. The check is to be made payable
to the Washington student achievement council.

(4) Comment period. Upon completion of a preliminary
review, the council shall post a notification of the request for
authorization on its web site for a set period of time. Any per-
sons having knowledge as to why the institution or its pro-
gram(s) may not meet the requirements for degree authoriza-
tion may provide comment to the council on the proposal.

(5) Staff recommendations. After the final review has
been completed, council staff shall summarize its findings
and develop a recommendation to the executive director
regarding the application. This recommendation will take one
of the following forms:

(a) That the institution be granted authorization, subject
to biennial reporting and maintenance of the conditions under
which authorization has been granted.

(b) That the institution be granted conditional authoriza-
tion, subject to additional conditions as established by the
council, and maintenance of the conditions under which
authorization has been granted.
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(c) That the institution be denied authorization.

(6) Notification. Following the council's decision to
authorize or deny the institution's request, a letter signifying
the action shall be sent from the council to the chief adminis-
trative officer of the institution.

(a) The letter of authorization will serve as official
authorization for the institution to operate in Washington for
the specific programs and locations designated in the letter.

(b) An institution denied authorization shall be provided
with an explanation as to how the institution and/or its pro-
grams failed to meet the criteria for authorization. ((A#y

mnstitution-dented standard-autherizationthat-wishesto-reap-

jﬁl ] . i ’ ] . .1.))

AMENDATORY SECTION (Amending WSR 17-09-041,
filed 4/14/17, effective 5/15/17)

WAC 250-61-200 Suspension or withdrawal of
authorization. (1) The executive director may suspend or
withdraw an institution's authorization based on a finding
that:

(a) Any information contained in the application for
authorization is untrue; or

(b) The institution has failed to maintain the standards
for authorization as detailed in the act and this chapter; or

(c) Advertising or representations made on behalf of, and
sanctioned by, the institution is deceptive or misleading; or

(d) The institution has violated any provision of this
chapter; or

(e) The institution has violated any applicable federal or
state law.

(2) In the case of an adverse finding the executive direc-
tor shall provide the institution a notice of violation that
includes details of the legal basis of the finding and the facts
used to make the determination.

(3) The institution will have an opportunity to respond to
the notice of violation and address deficiencies within a rea-
sonable time period specified by the council.

(4) The executive director may designate an institution
as at-risk.

(5) The executive director may suspend the institution's
authorization for a period of time if, in the executive direc-
tor's judgment, the deficiencies can be corrected within the
given time period. Upon suspension, the institution must
immediately cease the recruitment and/or enrollment of new
students. The institution may continue serving currently
enrolled students for the remainder of the term. Authorization
may be reinstated after any deficiencies have been resolved to
the satisfaction of the council.

(6) The executive director may withdraw the institution's
authorization if, in the executive director's judgment, the
deficiencies cannot be corrected within the given time period.
Upon withdrawal, the institution must immediately cease all
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degree-granting operations. To seek reinstatement of authori-
zation, the institution must apply for initial authorization.

(7) The executive director's action to suspend or with-
draw authorization is subject to the hearing procedures spec-
ified in WAC 250-61-210.

WSR 18-22-123
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 18-11—Filed November 7, 2018, 7:14 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or
34.05.330(1).

Title of Rule and Other Identifying Information: Chapter
173-423 WAC, Low emission vehicles, establishes rules
implementing the California motor vehicle emission stan-
dards adopted by the 2005 Washington legislature. This rule
making incorporates by reference recent changes to Califor-
nia clean car rules to maintain consistency with the California
motor vehicle emission standards and compliance with fed-
eral law.

For more information on this rule making visit https://
ecology.wa.gov/Regulations-Permits/Laws-rules-rule
making/Rulemaking/WAC-173-423.

Hearing Location(s): On December 11, 2018, at 2:00
p.m., at a Webinar and in-person at the Department of Ecol-
ogy, 300 Desmond Drive, Lacey, WA 98503.

Presentation, question and answer session followed by
the hearing.

We are also holding this hearing via webinar. This is an
online meeting that you can attend from any computer using
internet access.

Join online and see instructions https://watech.webex.
com/watech/onstage/g.php?MTID=e788c16198495653d0ae
d408e8f72¢e37e.

For audio call United States toll number 1-855-929-3239
and enter access code 809 005 897. Or to receive a free call
back, provide your phone number when you join the event.

Date of Intended Adoption: December 27, 2018.

Submit Written Comments to: Elena Guilfoil, Depart-
ment of Ecology, Air Quality Program, P.O. Box 47600,
Olympia, WA 98504-7600, online http://ac.ecology.
commentinput.com/?id=x2Sih, by December 18, 2018. Sub-
mit comments by mail, online, or at the hearing(s).

Assistance for Persons with Disabilities: Contact Sultana
Shah, phone 360-407-7832, people with speech disability
may call TTY 877-833-6341, people with impaired hearing
may call Washington relay service 711, email sultana.shaw(@
ecy.wa.gov, by December 4, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: We propose to
update our rule to match revisions to California's motor vehi-
cle emission standards for greenhouse gases approved by the
California Air Resources Board on September 28,
2018. These changes:

e Clarify that automobile makers who want to sell cars and
light-duty trucks in California (and by extension in
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Washington) for model years 2021 through 2025 would
need to meet the existing standards agreed to by Califor-
nia, the federal government, and automakers in 2012;
and

*  Update requirements and test procedures for certifying
compliance with the vehicle emission standards.

Other changes:

* Update requirements for onboard diagnostic systems
from California's 2015 rule making in Section 1968.2
and Section 1968.5.
*  Update the California effective date for two sections to
reflect the current date rather than the revision date for
that citation:
©  Section 1956.8 (g) and (h): California revisions to
Section 1956.8 did not change the content in (g) and
(h); and

°  Appendix A to Article 2.1: Appendix A is part of
Section 2112 so the effective date should be the
effective date for Section 2112 not the date Appen-
dix A was last revised.

*  Correct that ten sections are located in Article 2 not Arti-
cle 1: Sections 1956.8 (g) and (h), 1960.1, 1961, 1961.1,
1961.2, 1961.3, 1965, 1968.2, 1968.5, 1976, and 1978.

Reasons Supporting Proposal: The Washington legisla-
ture requires automotive emissions standards to be consistent
with California low emission vehicle standards in Title 13 of
the California Code of Regulations. RCW 70.120A.010
directs ecology to "amend the rules from time to time, to
maintain consistency with the California motor vehicle emis-
sion standards." This rule making will incorporate by refer-
ence recent updates of Title 13 of the California Code of Reg-
ulations into chapter 173-423 WAC.

The federal Clean Air Act allows states that want to be
more stringent than the federal standards for new vehicles to
adopt the California clean car program and requires these
states to maintain consistency with the California vehicle
emission standards.

Statutory Authority for Adoption: RCW 70.120A.010.

Statute Being Implemented: Chapter 70.120A RCW,
Motor vehicle emission standards.

Rule is necessary because of federal law, 42 U.S.C. Sec.
7507.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: In 2012, California, the federal government
(National Highway Traffic Safety Administration and the
United States Environmental Protection Agency), and auto-
makers agreed to establish one national program for fleet-
wide emission standards. With that decision, California
adopted rules in 2012 declaring that cars meeting federal
standards for model years 2017-2025 comply with Califor-
nia's greenhouse gas standards. Twelve other states and the
District of Columbia have adopted California's standards.
Colorado is in the process of adopting the California stan-
dards. These states make up more than thirty-five percent of
the United States new car market.

In August 2018, the National Highway Traffic Safety
Administration and the United States Environmental Protec-
tion Agency announced they were considering freezing the
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current federal fuel efficiency and greenhouse gas emissions
standards at the 2020 levels. The existing federal and Califor-
nia standards require automobile makers to increase effi-
ciency and reduce emissions year over year though model
year 2025.

On September 28, 2018, the California Air Resources
Board endorsed rules to clarify that automobile makers who
want to sell cars and light-duty trucks in California after the
2020 model year would need to meet the existing standards,
rather than weaker standards that the National Highway Traf-
fic Safety Administration and the United States Environmen-
tal Protection Agency may adopt. We intend to adopt by ref-
erence California's rule revisions when they adopt their rule
changes.

*  California 2018 rule-making documents: https://www.
arb.ca.gov/regact/2018/leviii2018/leviii2018.htm.

* California 2015 rule-making documents: https://www.
arb.ca.gov/regact/2015/0bdii2015/0bdii2015.htm.

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Elena Guilfoil, Lacey, 360-407-6855; Implementation and
Enforcement: Transportation planner, Lacey, 360-407-6600.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 (5)[(b)](v) exempts rules the
content of which is explicitly and specifically dictated by
statute (in this case RCW 70.120A.010 directs ecology to
amend its rules to maintain consistency with the California
motor vehicle emission standards).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

November 6, 2018
Polly Zehm
Deputy Director

AMENDATORY SECTION (Amending WSR 16-12-099,
filed 5/31/16, effective 7/1/16)

WAC 173-423-070 Emission standards, warranty,
recall and other California provisions adopted by refer-
ence. Each manufacturer and each new 2009 and subsequent
model year passenger car, light duty truck and medium duty
passenger vehicle subject to this chapter shall comply with
each applicable standard set forth in Table 070(1) and incor-
porated by reference:

Table 070(1)

WSR 18-22-123

California Code of Regulations (CCR)

Title 13

Provisions Incorporated by Reference
Effective in Washington starting January 14, 2009

Title 13 CCR
Division 3
Air Resources
Board

Title

California
Effective Date

Chapter 1 Motor Vehicle Pollution Control Devices

Article 1 General Provisions

Section 1900

‘ Definitions

| 10/8/15

Article 2 Approval of Motor Vehicle Pollution Control

Devices (New Vehicles)

Section 1956.8
(g) and (h)

Exhaust Emission
Standards and Test
Procedures - 1985 and
Subsequent Model
Heavy Duty Engines
and Vehicles

((12/5714))
10/16/17

Section 1960.1

Exhaust Emission
Standards and Test
Procedures - 1981 and
through 2006 Model
Passenger Cars, Light-
Duty and Medium-
Duty Vehicles

12/31/12

Section 1961

Exhaust Emission
Standards and Test
Procedures - 2004
through 2019 Model
Passenger Cars, Light-
Duty Trucks and
Medium-Duty Vehi-
cles

12/31/12

Section 1961.1

Greenhouse Gas
Exhaust Emission
Standards and Test
Procedures - 2009
through 2016 Model
Passenger Cars, Light-
Duty Trucks and
Medium-Duty Vehi-
cles

8/7/12

Section 1961.2

Exhaust Emission
Standards and Test
Procedures - 2015 and
Subsequent Model
Passenger Cars, Light-
Duty Trucks and
Medium-Duty Vehi-
cles

(F6RAS))
(The date will
be the effec-
tive date of the
rule making

approved by
the California

Air Resources
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Title 13 CCR

Title 13 CCR

Division 3 Division 3
Air Resources California Air Resources California
Board Title Effective Date Board Title Effective Date
Board on Sep- Section 2036 Defects Warranty 12/5/14
tember 28 Requirements for 1979
2018.) through 1989 Model
Section 1961.3 | Greenhouse Gas ((F2R1H2) Passenger Cars, Light-
Exhaust Emission (The date will DUtY Trucks, and .
Standards and Test be the effec- Medium-Duty Vehi-
Procedures - 2017 and | tive date of the cles; 1979 and Subse-
Subsequent Model rule making quent Model Motorcy-
Passenger Cars, Light- | approved by cles and Heavy-Duty
Duty Trucks and the California Veh¥cles; anfi Motor
Medium-Duty Vehi- Air Resources Vehicle Engines Used
cles Board on Sep- in Such Vehicles
tember 28 Section 2037 Defects Warranty 12/5/14
2018.) Requirements for 1990
Section 1965 Emission Control, 10/8/15 and Subsequent Model
Smog Index, and Envi- Y§ar Passenger Cars,
ronmental Perfor- nghj[-Duty Trucks ?nd
mance Labels - 1979 Medium-Duty Vehi-
and Subsequent cles and Motor Vehicle
Model-Year Motor Engines Used in Such
Vehicles Vehicles
Section 1968.2 | Malfunction and Diag- | (%3443)) Section 2038 | Performance Warranty | 8/7/12
nostic System 7/25/16 Requirements for 1990
Requirements - 2004 and Subsequent Model
and Subsequent Year Passenger Cars,
Model-Year Passenger Lighjc-Duty Trucks gnd
Cars, Light-Duty Medium-Duty Vehi-
Trucks, and Medium- cles and Motor Vehicle
Duty Vehicles and Engines Used in Such
Engines Vehicles
Section 1968.5 | Enforcement of Mal- | (73+43)) Section 2039 Emission Control Sys- | 12/26/90
function and Diagnos- | 7/25/16 tem Warranty State-
tic System Require- ment
ments for 2004 and Section 2040 Vehicle Owner Obliga- | 12/26/90
Subsequent Model tions
Yf:ar Passenger Cars, Section 2046 Defective Catalyst 2/15/79
nght-Dqty Trucks, Chapter 2 Enforcement of Vehicle Emission Standards
and Medium-Duty and Enforcement Testin
Vehicles and Engines - g -
Section 1976 Standards and Test 10/8/15 Article 2 Enforcement ofdljli:ivsand In-Use Vehicle Stan-
Procedures for Motor
Vehicle Fuel Evapora- Section 2109 New Vehicle Recall 12/30/83
tive Emissions Provisions
Section 1978 Standards and Test 10/8/15 Article 2.1 Procedures for In-Use Vehicle Voluntary and
Procedures for Vehicle Influenced Recalls
Refueling Emissions Section 2111 Applicability 12/8/10
Article 6 Emission Control System Warranty Section 2112 Definitions 12/5/14
Section 2035 Purpose, Applicability | 11/9/07 Appendix A to Article | ((846/09))
and Definitions 2.1 12/5/14

Proposed
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Title 13 CCR Title 13 CCR
Division 3 Division 3
Air Resources California Air Resources California
Board Title Effective Date Board Title Effective Date
Section 2113 Initiation and 1/26/95 Section 2143 Failure Levels Trigger- | 11/27/99
Approval of Voluntary ing Recall
and Influenced Emis- Section 2144 | Emission Warranty | 11/27/99
sion-Related Recalls Information Report
Section 2114 Voluntary and Influ- 11/27/99 Section 2145 Field Information 8/7/12
enced Recall Plans Report
Section 2115 Eligibility for Repair | 1/26/95 Section 2146 Emissions Informa- 11/27/99
Section 2116 Repair Label 1/26/95 tion Report
Section 2117 Proof of Correction 1/26/95 Section 2147 Demonstration of 12/5/14
Certificate Compliance with
Section 2118 | Notification 1/26/95 Emission Standards
Section 2119 Recordkeeping and 11/27/99 Section 2148 Evaluation of Need for | 11/27/99
Reporting Require- Recall
ments Section 2149 Notification and Sub- | 2/23/90
Section 2120 Other Requirements 1/26/95 sequent Action
Not Waived Chapter 4.4 Specifications for Fill Pipes and Openings
Article 2.2 Procedures for In-Use Vehicle Ordered of Motor Vehicle Fuel Tanks
Recalls Section 2235 Requirements 8/8/12
Section 2122 General Provisions 12/8/10
Section 2123 Initiation and Notifica- | 1/26/95
ti.on of Ordered Emis- WSR 18-22-124
sion-Related Recalls PROPOSED RULES
Section 2124 Availability of Public | 1/26/95 DEPARTMENT OF ECOLOGY
Hearing [Order 18-03—Filed November 7, 2018, 7:21 a.m.]
Section 2125 Ordered Recall Plan 1/26/95 o .
- Original Notice.
Section 2126 ApproYal and Imple- | 1/26/95 Preproposal statement of inquiry was filed as WSR 18-
mentation of Recall 13-113.
Plan Title of Rule and Other Identifying Information: Chapter
Section 2127 Notification of Owners | 1/26/95 173-405 WAC, Kraft pulping mills, regulates air pollution
Section 2128 Repair Label 1/26/95 from mills that use the Kraft process to produce paper pulp or
- - paper from wood fibers.
Section 2129 Proof of Correction 1/26/95 Chapter 173-410 WAC, Sulfite pulping mills, regulates
Certificate air pollution from mills that use a cooking liquor consisting
Section 2130 Capture Rates and 11/27/99 of sulfurous acid, a sulfite or bisulfite salt alone or in any
Alternative Measures combination, with or without additional mechanical refining
Section 2131 Preliminary Tests 1/26/95 or delignification to produce pulp, pulp products, or cellulose
: = - from wood fibers.
Section 2132 Communication with | 1/26/95 Chapter 173-415 WAC, Primary aluminum plants, regu-
Repair Personnel lates air pollution from primary aluminum reduction plants
Section 2133 Recordkeeping and 1/26/95 that manufacture aluminum by electrolytic reduction.
Reporting Require- These three rules are enacted under RCW 70.94.395 to
ments set statewide air quality requirements and standards for Kraft
- - - pulping mills, sulfite pulping mills and primary aluminum
Section 2135 Extension of Time 1/26/95

Article 2.4 Procedures for Reporting Failure of
Emission-Related Components

Section 2141

General Provisions

12/8/10

Section 2142

Alternative Procedures

2/23/90

plants.

Hearing Location(s): On December 12, 2018, at 2:30
p.m., at a webinar and in person at the Department of Ecol-
ogy, 300 Desmond Drive S.E., Lacey, WA 98503.

Presentation, question and answer session followed by
the hearing.

Proposed
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We are also holding this hearing via webinar. This is an
online meeting that you can attend from any computer using
internet access.

Join online and see instructions https://watech.webex.
com/watech/onstage/g.php?MTID=efdf8ba90c1780c04f6b0
26956bcfcc62.

For audio call United States toll number 1-855-929-3239
and enter access code 808 604 799. Or to receive a free call
back, provide your phone number when you join the event.

Date of Intended Adoption: April 3, 2019.

Submit Written Comments to: Debebe Dererie, Depart-
ment of Ecology, Air Quality Program, P.O. Box 47600,
Olympia, WA 98504-7600, submit comments online at
http://ac.ecology.commentinput.com/?id=357x2, by Decem-
ber 20, 2019 [2018]. Submit comments by mail, online, or at
the hearing(s).

Assistance for Persons with Disabilities: Contact Sultana
Shah, phone 360-407-6831, TTY 711 for deaf or hard of
hearing, 877-833-6341 (Washington relay service), email
sultana.shah@ecy.wa.gov, by December 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: We are proposing
sets of changes in this rule making:

1. The primary purpose of this rule making is to align the
following statewide rules with the general regulations for air
pollution sources (chapter 173-400 WAC), the federal Clean
Air Act (CAA), and the Environmental Protection Agency
(EPA) startup, shutdown and malfunction (SSM) policy:
Chapter 173-405 WAC, Kraft pulping mills, chapter 173-410
WAC, Sulfite pulping mills, and chapter 173-415 WAC, Pri-
mary aluminum plants.

The CAA and EPA SSM policy require emission stan-
dards to apply continuously without automatic or discretion-
ary exemptions, even during periods of SSM. Contrary to the
CAA requirements and EPA SSM policy (80 F.R. 33840),
chapter 173-400 WAC exempted or allowed a source to
avoid an enforcement action for exceedances of emission
standards during periods of startup, shutdown, and scheduled
maintenance. EPA determined WAC 173-400-107 had
overly broad enforcement discretion that potentially bars
enforcement action by EPA and citizens in federal courts (80
F.R. 33840). On August 16, 2018, ecology adopted amend-
ments to chapter 173-400 WAC to correct EPA-identified
deficiencies, and meet the CAA requirements and SSM pol-
icy that allow comprehensive enforcement of applicable
requirements.

This rule making harmonizes chapters 173-405, 173-410
and 173-415 WAC with chapter 173-400 WAC through
adoption-by-reference of the SSM related provisions to:

* Remove impermissible provisions that shield sources
from civil penalties for excess emissions during startup,
shutdown, and scheduled maintenance.

»  Establish alternative emission standards for soot-blow-
ing and grate cleaning, refractory curing, and startup and
shutdown of hog-fuel boilers with dry particulate con-
trols.

e Outline the process for establishing facility-specific
alternative emission limits for specific short-term opera-
tion modes like SSM that exceed the otherwise applica-
ble emission standards in the SIP.

Washington State Register, Issue 18-22

*  Simplify the excess emission notification and reporting
requirements.

We are proposing these changes to allow facilities sub-
ject to chapters 173-405, 173-410 and 173-415 WAC rules
to:

*  Have clear and consistent regulatory requirements across
air quality rules that meet the federal requirements for
SSM.

*  Use the alternative emission standards for soot-blowing
and grate cleaning, refractory curing, and startup and
shutdown of wood-fired and hog-fuel boilers with dry
particulate controls.

*  Have a pathway to get an ecology approved source-spe-
cific alternative emission limit for specific short-term
operations, when a source demonstrates it is technically
infeasible to comply with the otherwise applicable emis-
sion standard.

* Simplify excess emissions notification and reporting
requirements.

2. Other changes include:

»  Explicitly require monthly performance tests for second-
ary emissions of total fluoride from primary aluminum
plants, while providing a procedure that allows reduction
of the performance testing frequency to quarterly.

*  Extend the time allowed for submission of source testing
reports to sixty days instead of fifteen days for pulping
mills and thirty days for primary aluminum plants, to
address the historical compliance challenge.

*  Delete provisions that are outdated and not applicable to
facilities covered by these rules.

*  Correct typos and citations, and clarify rule language
without changing the intent of the rules.

We are proposing these changes to:

*  Protect human health and the environment through early
identification of excess emissions of fluorides by main-
taining the monthly total fluoride performance testing
frequency for the secondary emission control systems of
primary aluminum plants. In 2015, the federal equiva-
lent requirement was changed to semiannual perfor-
mance testing. However, the aluminum plants have
shown some history of exceedances of the secondary
total fluoride emission standard. Thus, we are maintain-
ing the monthly testing frequency to avoid undetected
exceedances of the emission standard.

*  Provide a primary aluminum plant opportunity to reduce
the performance testing frequency for the total fluoride
from secondary emission control systems, if the plant
consistently demonstrates emissions well below the
emission standard.

*  Promote compliance by extending the deadline for per-
formance testing report submissions to reflect the time it
takes to develop and to perform quality assurance on the
report. This helps facilities avoid late reporting.

e To improve the readability of the rule and update refer-
ences.

Proposed [158]
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Reasons Supporting Proposal: Please see "Purpose of
the proposal and its anticipated effects, including any
changes in existing rules' above.

Statutory Authority for Adoption: Chapter 70.94 RCW,
RCW 70.94.152,70.94.331, 70.94.395.

Statute Being Implemented: Chapter 70.94 RCW.

Rule is necessary because of federal law and federal
court decision:

*  Federal Clean Air Act, 42 U.S.C. Section 7401 et. seq.
(1970);

* 80 Federal Register 33840 EPA SSM SIP Call;

*  Natural Resources Defense Council v. EPA, 749 F.3d
1055 (D.C. Cir. 2014);

e Sierra Club v. Johnson, 551 F.3d 1019 (D.C. Cir. 2008);

o Settlement agreement for Sierra Club et al. v. Jackson,
No0.3:10-cv-04060-CRB (N.D. Cal.).

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Debebe Dererie, Lacey, 360-407-7558; Implementation and
Enforcement: James DeMay, Lacey, 360-407-6868.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Debebe Dererie, Department of Ecology, Air
Quality Program, P.O. Box 47600, Olympia, WA 98504-
7600, phone 360-407-7558, TTY 877-833-6341, email
debebe.dererie@ecy.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: Ecology analyzed the com-
pliance costs of the proposed amendments in Chapter 3 of the
preliminary regulatory analyses. We determined that no
small business economic impact statement is required under
the Regulatory Fairness Act (RFA, chapter 19.85 RCW) for
the proposed amendments.

Based on our employment research, none of the ten
existing facilities (nine currently operating), covered by the
proposed amendments, are small businesses as defined in the
RFA. (Washington state employment security department
(2018); web sites for facility ownership at highest
owner/operator level (see references list in preliminary regu-
latory analyses)). Consequently, ecology is not required to
prepare a small business economic impact statement under
the RFA (RCW 19.85.025(4)).

November 6, 2018
Polly Zehm
Deputy Director

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-021 Definitions. The definitions of
terms contained in chapter 173-400 WAC are incorporated
into this chapter by reference. Unless a different meaning is
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clearly required by context, the following words and phrases
as used in this chapter shall have the following meanings:

(1) "Ecology" means the department of ecology.

(2) "Kraft mill" means any manufacturing facility which
uses an alkaline solution containing sodium hydroxide and/or
sodium sulfide, and any other chemical pulping facility,
except those covered by chapter 173-410 WAC, to produce
pulp and/or paper products from wood fibers. For the pur-
poses of this regulation "kraft mill" is equivalent to "source."

((&))) (3) "Noncondensibles" means gases and vapors
from the digestion and evaporation processes of a mill that
are not condensed with the equipment used in those pro-
cesses.

((3))) (4) "Recovery furnace stack" means the stack
from which the products of combustion from the recovery
furnace are emitted to the ambient air.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-040 Emission standards. In addition to
the general applicability of chapters 173-400 and 173-490
WAC to all emission sources; no kraft pulp mill shall cause
or permit air contaminant emissions in excess of the limits
listed below. Specific emission standards listed in this chap-
ter will take precedence over the general emission standards
of chapter 173-400 WAC.

(1) Recovery furnaces.

(a) The particulate emissions from each recovery furnace
stack shall not exceed 0.23 grams of particulate per dry cubic
meter at standard conditions (0.10 grains/dscf) corrected to
eight percent oxygen averaged over three one hour tests.

(b) The TRS emissions from each recovery furnace stack
constructed before January 1, 1970, and for recovery fur-
naces that have direct contact evaporators, shall not exceed
17.5 ppm corrected to eight percent oxygen for a daily aver-
age.

(c) The TRS emissions from each recovery furnace con-
structed after January 1, 1970, which does not have a contact
evaporator, shall not exceed 5.0 ppm corrected to eight per-
cent oxygen for a daily average.

(2) Smelt dissolver tank vent. The particulate emissions
from smelt dissolver tank vents shall not exceed 0.15 grams
per kilogram (0.30 pounds per ton) of solids fired at the asso-
ciated recovery furnace.

(3) Lime kilns.

(a) The particulate emission from each lime kiln stack
shall not exceed 0.30 grams of particulate per dry cubic meter
(0.13 grains/dscf) at standard conditions corrected to ten per-
cent oxygen.

(b) The TRS emissions from any lime kiln stack shall not
exceed eighty ppm expressed as hydrogen sulfide for more
than two consecutive hours in any one day.

(¢) The average daily emission of TRS from any lime
kiln stack shall not exceed fifty ppm. After January 1, 1985,
TRS emissions from each lime kiln stack shall not exceed
twenty ppm corrected to ten percent oxygen for a daily aver-
age.

Proposed
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(4) Other TRS emissions units.

(a) Noncondensibles from digesters, multiple-effect
evaporators and condensate stripper system shall ((ataH
tirres)) be treated to reduce the emissions of TRS equal to the
reduction achieved by thermal oxidation in a lime kiln.

(b) A backup treatment system or equivalent approved
by ecology must be installed to assure continual treatment of
noncondensibles.

(5) Other particulate emissions units. The emission of
particulates from emissions units other than kraft recovery
furnaces, lime kilns, or smelt dissolving tank vents, shall not
exceed the following maximums:

() 0.46 grams per dry cubic meter at standard conditions
(0.2 grains/dscf) corrected to seven percent oxygen, for units
which combust wood and wood residue to produce steam and
which commenced construction prior to January 1, 1983.

(b) 0.12 grams per dry cubic meter at standard conditions
(0.05 grains/dscf) corrected to seven percent oxygen, for
units which combust fuel other than wood and wood residue
to produce steam, and which commenced construction after
January 1, 1983.

(¢) 0.23 grams per dry cubic meter at standard conditions
(0.1 grains/dscf) corrected to seven percent oxygen in the
case of combustion units, for units not classified under (a) or
(b) of this subsection.

(6) Opacity.

(a) No person shall cause or allow the emission of a
plume from any kraft recovery furnace, smelt dissolver tank,
or lime kiln, which has an average opacity greater than thirty-
five percent for more than six consecutive minutes in any
sixty minute period, except as described in WAC 173-405-
040(7).

(b) No person shall cause or allow the emission of a
plume, from any emissions unit other than a kraft recovery
furnace, smelt dissolver tank, or lime kiln, which has an aver-
age opacity greater than twenty percent for more than six
consecutive minutes in any sixty minute period((;exeept-that

)). The emissions
unit shall comply with the alternative visible emission stan-
dard for:

(1) Soot blowing or grate cleaning in WAC 173-400-040
2)(a);

(i1) Hog fuel or wood fired boiler in operation before
January 24, 2018, in WAC 173-400-040 (2)(e); and/or

(iii) Furnace refractory in WAC 173-400-040 (2)(f).

(c) There shall be no more than one violation notice
issued in any sixty minute period.

(d) These provisions (of WAC 173-405-040(6)) shall not
apply when the presence of uncombined water is the only rea-
son for the opacity of the plume to exceed the applicable
maximum.

Proposed
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) bliched

10))) Alternative emission limitation. An owner or

operator may request an alternative emission limit (as defined
in WAC 173-400-030) under:

(a) WAC 173-400-081 for an action covered under a
notice of construction application; or

(b) WAC 173-400-082 for a permit modification.

(8) Operation and maintenance. At all times, including
periods of abnormal operation and upset conditions, owners
and operators shall, to the extent practicable, maintain and
operate any affected facility, including associated air pollu-
tion control equipment, in a manner consistent with good air
pollution control practice. Determination of whether accept-
able operating and maintenance procedures are being used
will be based on information available to ecology which may
include, but is not limited to, monitoring results, opacity
observations, review of operating and maintenance proce-
dures, and inspection of the source.

() ) SO,.

(a) The emission of sulfur dioxide from any recovery
furnace or lime kiln shall not exceed five hundred ppm for an
hourly average, corrected to eight percent oxygen for a recov-
ery furnace or to ten percent oxygen for a lime kiln.

(b) The emission of sulfur dioxide from any emissions
unit other than a recovery furnace or lime kiln shall not
exceed one thousand ppm for an hourly average, corrected to
seven percent oxygen for combustion units.

((42)) (10) Source testing. To demonstrate compliance
with this chapter, the provisions of WAC 173-400-105 shall
apply to all sources to which this chapter is applicable.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-072 Monitoring requirements. Each
mill shall conduct routine monitoring of emissions in accor-
dance with a program that has been approved by ecology.
Results of the monitoring shall be reported monthly within
fifteen days of the end of each calendar month ((and)), except
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that source testing results shall be submitted within sixty days

of completion of each source testing. All reports shall include
data as follows:

(1) Particulate: The results of particulate measurements
made on each source during the month.

(2) TRS:

(a) The average TRS concentration expressed in units of
the standard for each recovery furnace and lime kiln stack.

(b) The date, time and concentration of TRS for each
TRS emissions violation and the total numbers of hours that
exceed the standard.

(3) Opacity or other continuous monitor:

(a) The date and time of opacity in excess of the stan-
dard.

(b) If equipment for continuous monitoring of opacity is
not available, continuous monitoring of operating parameters
may be required by a regulatory order as an alternate. If an
alternate is approved, the date and time of each occurrence in
excess of the regulatory order must be reported.

(4) Production: The average daily production of air-dried
unbleached pulp.

(5) Other data: Each kraft mill shall furnish, upon request
of ecology, such other pertinent data required to evaluate the
mill's emissions or emission control program.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-077 ((Repert-efstartups—shutdown;
bfea-kd-ewn-e-lhu-pset—eeﬂd-l-&eﬂ-s-)) Excess emissions. The

provisions of WAC ((+73-400-1085(5))) 173-400-107, or 173-
400-108 and 173-400-109 shall apply to all sources to which

this chapter is applicable.

Note: WAC 173-400-107 is in effect until the effective date of EPA's
removal of the provision from the SIP.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-086 New source review (NSR). The
provisions of WAC 173-400-110 through 173-400-114 shall
apply to all new sources and emissions units to which this
chapter is applicable.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-405-087 Prevention of significant deterio-
ration (PSD). The provisions of WAC ((+73-400-141)) 173-
400-700 through 173-400-750 shall apply to all new major
sources and major modifications to which this chapter is
applicable.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-021 Definitions. The definitions of
terms contained in chapter 173-400 WAC are incorporated
into this chapter by reference. Unless a different meaning is
clearly required by context, the following words and phrases
as used in this chapter, shall have the following meanings:
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(1) "Acid plant" means the facility in which the cooking
liquor is either manufactured or fortified when not associated
with a recovery system.

(2) "Average daily emission" means total weight of an
air contaminant emitted in each month, divided by the num-
ber of days of production that month.

(3) "Average daily production" means air dried tons of
unbleached pulp produced in a month, divided by the number
of days of production in that month.

(4) "Blow system" includes the storage chest, tank or pit
to which the digester pulp is discharged following the cook.

(5) "Ecology" means the department of ecology.

(6) "Recovery system" means the process by which all or
part of the cooking chemicals may be recovered, and cooking
liquor regenerated from spent cooking liquor, including
evaporation, combustion, dissolving, fortification, storage
facilities, and emission control equipment associated with the
recovery cycle.

((66))) (7) "Sulfite pulping mill" means any manufactur-
ing facility which uses a cooking liquor consisting of sulfu-
rous acid, a sulfite or bisulfite salt alone or in any combina-
tion, with or without additional mechanical refining or delig-
nification to produce pulp, pulp products or cellulose from
wood fibers. For the purposes of this regulation "sulfite pulp-
ing mill" is equivalent to "source."

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-040 Emission standards. In addition to
the general applicability of chapters 173-400 and 173-490
WAC to all emission sources; no sulfite pulping mill shall
cause or permit air contaminant emissions in excess of the
limits listed below. Specific emission standards listed in this
chapter will take precedence over the general emission stan-
dards of chapter 173-400 WAC.

(1) Sulfur dioxide.

(a) The total average daily emissions from a sulfite pulp-
ing mill, or a portion of a sulfite pulping mill which practices
incineration of the spent sulfite liquor, shall not exceed ten
grams of sulfur dioxide per kilogram (twenty pounds per ton)
of air dried, unbleached pulp produced.

(b) The total average daily emissions from a sulfite pulp-
ing mill, or a portion of a sulfite pulping mill that does not
incinerate the spent sulfite liquor, shall not exceed two grams
of sulfur dioxide per kilogram (four pounds per ton) of air
dried, unbleached pulp produced.

(c) The blow system emissions shall not exceed 0.1
grams of sulfur dioxide per minute, on a fifteen minute aver-
age, per kilogram (0.2 pounds per ton) of air dried,
unbleached pulp discharged from the digester.

(d) Emissions from the recovery system and acid plant
shall not exceed 800 ppm of sulfur dioxide for any hourly
average.

(e) Emissions from recovery systems constructed after
January 24, 1972, shall not exceed 300 ppm of sulfur dioxide
for any hourly average.

(f) Emissions from any emissions unit, other than a
recovery system, a blow system or an acid plant, shall not
exceed 1000 ppm of sulfur dioxide, corrected to seven per-

Proposed
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cent oxygen in the case of combustion unit, for any hourly
average.

(2) Particulate.

(a) Emissions of particulate from recovery systems con-
structed before January 24, 1972, shall not exceed 0.23 grams
per dry cubic meter of exhaust at standard conditions (0.10
grains/dscf) corrected to eight percent oxygen.

(b) Emissions of particulate matter from recovery sys-
tems constructed after January 24, 1972, shall not exceed
0.14 grams per dry cubic meter of exhaust at standard condi-
tions (0.06 grains/dscf) corrected to eight percent oxygen.

(¢) The emission of particulates from emissions units
other than acid plants or recovery systems shall not exceed
the following maximums:

(1) 0.46 grams per dry cubic meter at standard conditions
(0.2 grains/dscf) corrected to seven percent oxygen, for units
which combust wood and wood residue to produce steam and
which commenced construction prior to January 1, 1983.

(i1) 0.12 grams per dry cubic meter at standard conditions
(0.05 grains/dscf) corrected to seven percent oxygen, for
units which combust fuel other than wood and wood residue
to produce steam, and which commenced construction after
January 1, 1983.

(iii) 0.23 grams per dry cubic meter at standard condi-
tions (0.1 grains/dscf) corrected to seven percent oxygen in
the case of combustion units, for units not classified under (c)
(1) or (ii) of this subsection.

(3) Opacity.

(a) No person shall cause or allow the emission of a
plume from a recovery system or acid plant which has an
average opacity greater than thirty-five percent, for more than
six consecutive minutes in any sixty minute period((;exeept
as-aHowedper REW-70:94331-(2)¢))).

(b) Visible emissions from units other than acid plants or
recovery systems shall comply with WAC 173-400-040(2),
except when an alternative opacity limit established under
WAC 173-400-081 or 173-400-082 is applicable.

(4) Operation and maintenance. At all times, including
periods of abnormal operations and upset conditions, owners
and operators shall, to the extent practicable, maintain and
operate any affected facility, including associated air pollu-
tion control equipment, in a manner consistent with good air
pollution control practice. Determination of whether accept-
able operating and maintenance procedures are being used
will be based on information available to ecology which may
include, but is not limited to, monitoring results, opacity
observations, review of operating and maintenance proce-
dures, and inspection of the source.

(5) No recovery system shall emit total reduced sulfur
(TRS) gases in excess of 17.5 ppm for a daily average.

(6) More restrictive limits. Ecology may set more restric-
tive emissions limits than the specific limits set in this chapter
(after public involvement and hearing), if there is reason to
believe that the emission(s) from a source is a cause of public
nuisance or a cause of violation of ambient air quality stan-
dards. The source shall, within ninety days from notification
of the more restrictive limits, achieve operation that will pre-
vent further recurrence of the nuisance or violation.
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(7) Source testing. To demonstrate compliance with this
chapter, the provisions of WAC 173-400-105 shall apply to
all sources to which this chapter is applicable.

(8) Alternative emission limitation. An owner or opera-
tor may request an alternative emission limitation (as defined
in WAC 173-400-030) under:

(a) WAC 173-400-081 for an action covered under a
notice of construction application; or

(b) WAC 173-400-082 for a permit modification.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-062 Monitoring requirements. Each
mill shall conduct routine monitoring of emissions in accor-
dance with a program that has been approved by ecology.
Results of monitoring shall be reported monthly within fif-
teen days of the end of each calendar month ((and)) except
that source testing results shall be submitted within sixty days
of completion of each source testing. All reports shall include
data as follows:

(1) For the recovery system and acid plant:

(a) The average daily emissions of sulfur dioxide
expressed as grams SO, per kilogram of air dried, unbleached

pulp produced and the kilograms of SO, per day.

(b) Daily average concentration of sulfur dioxide.

(c) The date, time and concentration for each sulfur diox-
ide emission violation and the total number of hours that
exceed the standard.

(d) The results of particulate tests conducted during the
month.

(2) For the blow system:

(a) The grams of sulfur dioxide per minute, on a fifteen
minute average, per kilogram of air dried, unbleached pulp
discharged from the digester.

(b) The average daily production of air dried, unbleached
pulp.

(3) Each mill shall furnish, upon request of ecology, such
other pertinent data required to evaluate the mill's emission
control program.

(4) All measurements shall be made in accordance with
WAC 173-400-105.

(5) Each mill shall be required to establish a program
approved by ecology for continuous opacity monitoring to
demonstrate compliance with WAC 173-410-040(3) and to
report the results to ecology in a format and on a schedule set
by regulatory order. If equipment for continuous monitoring
of opacity is not available, continuous monitoring of operat-
ing parameters may be required as an alternate until continu-
ous opacity monitoring equipment is available.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-067 ((Report-of-startup;—shutdown;
bfea-kd-ewn-eHi-pset—eeﬂ&t-}eﬁs-)) Excess emissions. The

provisions of WAC ((+73-400-1085(5))) 173-400-107, or 173-
400-108 and 173-400-109 shall apply to all sources to which

this chapter is applicable.
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Note: WAC 173-400-107 is in effect until the effective date of EPA's
removal of the provision from the STP.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-086 New source review (NSR). The
provisions of WAC 173-400-110 through 173-400-114 shall
apply to all new sources and emissions units to which this
chapter is applicable.

AMENDATORY SECTION (Amending WSR 91-05-064,
filed 2/19/91, effective 3/22/91)

WAC 173-410-087 Prevention of significant deterio-
ration (PSD). The provisions of WAC ((+73-400-141)) 173-
400-700 through 173-400-750 shall apply to all new major
sources and major modifications to which this chapter is
applicable.

AMENDATORY SECTION (Amending WSR 05-17-169,
filed 8/23/05, effective 9/23/05)

WAC 173-415-015 Applicability. (1) In addition to the
general applicability of chapter 173-400 WAC to all emission
sources, all primary aluminum reduction plants are required
to meet the emissions standards of this chapter. Specific
emissions standards and requirements listed in this chapter
shall supersede the general emissions standards and general
requirements in chapter 173-400 WAC.

(2) All primary aluminum reduction plants are required
to meet applicable National Emissions Standards for Hazard-
ous Air Pollutants (NESHAP((s))). New primary aluminum
reduction plants must meet federal New Source Performance
Standards (NSPS).

(3) Primary aluminum reduction plants are also subject
to chapter 173-481 WAC.

(4) In this rule, whenever a federal regulation is cited, it
refers to the ((mestreeent)) version of the federal regulation

that has been adopted ((inte—Washingten-Administrative
Code-is-the-verstonof thefederal regulationthat-isrefer-

enced—These-mostrecent-adoptions—by referenece—eanbe
found-in-chapter173-460-WAC)) by reference in WAC 173-
400-025.

AMENDATORY SECTION (Amending WSR 05-17-169,
filed 8/23/05, effective 9/23/05)

WAC 173-415-020 Definitions. The definitions of
terms contained in chapter 173-400 WAC are incorporated
into this chapter by reference. Unless a different meaning is
clearly required by context, the following words and phrases
as used in this chapter, shall have the following meanings:

(1) "Ecology" means the department of ecology.

(2) "Potline" means a single discreet group of electro-
lytic reduction cells connected in series, in which alumina is
reduced to form aluminum.

() (3) "Primary aluminum reduction plant" means
any facility manufacturing aluminum by electrolytic reduc-

tion. The primary aluminum reduction plant includes the fol-
lowing processes and their emission control systems: Pitch
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storage tanks. paste production plant, anode bake furnaces
and potlines. For the purposes of this regulation "primary alu-
minum reduction plant" is equivalent to "source."

((3))) (4) "Primary emission control system" means the
equipment used to capture and remove the gases and particu-
late matter evacuated directly from the reduction cells ((and

%he—ea&saeﬂ—eeﬂ&el—deﬂeefs)—&sed—tﬁemeve—pe}}t&aﬁfs))

prior to discharge of the cleaned gas to the atmosphere((—A
reofserubberisnotpart-of the primary-controlsystem)).

((4)) (5) "Secondary emission control system" means
the equipment used to collect and treat the gases and particu-
late matter that escape from the reduction cells into the
potroom prior to discharge of the cleaned gas to the atmo-
sphere. Roof scrubbers are part of the secondary emission
control system.

(6) "Total fluorides (TF)" means elemental fluorine and
all fluoride compounds as measured by Methods 13A, 13B or
14A in 40 C.F.R. Part 60 Appendix A or by an EPA approved
alternative method.

AMENDATORY SECTION (Amending WSR 05-17-169,
filed 8/23/05, effective 9/23/05)

WAC 173-415-030 Emission standards. (1) Fluoride.

(a) The emission of total fluorides from a primary alumi-
num reduction plant shall meet the (MAET)) requirements
((speeifted)) in 40 C.F.R. 63 Subpart LL.

(b) In addition to meeting the requirements in (a) of this
subsection, the emission of fluorides from a primary alumi-

num reduction plant shall meet the requirements in chapter
173-481 WAC.

(c) If ((the—department)) ecology has reason to believe
that adverse fluoride impacts are occurring ((in—vielation-of

chapter1+73481+-WAL)), a primary aluminum reduction
plant must establish, in response to a request from ((the
department)) ecology, an ambient air and/or forage monitor-

ing program approved by ((the-department)) ecology as
required by WAC 173-481-150.

(2) Particulate. The total emission of particulate matter
to the atmosphere from the reduction process (potlines) shall
be reduced to the lowest level consistent with reasonably
available control technology (RACT) for primary aluminum
reduction plants. The emission of solid particulate shall not
exceed 7.5 grams per kilogram (fifteen pounds per ton) of
aluminum produced on a daily basis. Aluminum produced
shall be calculated by the method used to determine alumi-
num production rate in 40 C.F.R. 63.847 (e)(6).

(3) Visible emissions. Visible emissions from any emis-
sions unit in a primary aluminum reduction plant shall not
exceed an average twenty percent opacity for more than six
consecutive minutes in any sixty minute period. This provi-
sion shall not apply:

(a) When the presence of uncombined water is the only
reason for the opacity of the plume to exceed twenty percent;
or

(b) When an alternate opacity limit has been established

under ((REW-76-94-331-(2)e))) WAC 173-400-040. 173-
400-081. or 173-400-082.

[163 ]
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(4) Fugitive emissions. Each primary aluminum reduc-
tion plant shall use RACT to prevent fugitive emissions.
Fugitive dust is included in fugitive emissions.

(5) Sulfur dioxide.

(a) Total emissions of sulfur dioxide from all emissions
units shall not exceed thirty grams of sulfur dioxide per kilo-
gram of aluminum produced on a monthly average (sixty

pounds per ton). ((Fhese-primary-aluminum-plants—which
: ¢ theol Ve dioside Hrmi ;

placedin-aregulatory-oerder(s)))

(b) In no case shall any plant cause or permit the emis-
sion of a gas containing sulfur dioxide in excess of one thou-
sand parts per million corrected to dry standard conditions for
an hourly average.

(6) Operation and maintenance (O&M). At all times,
including periods of abnormal operation and upset condi-
tions, owners and operators shall, to the extent practicable,
maintain and operate an affected facility, including associ-
ated air pollution control equipment, in a manner consistent
with good air pollution control practice. Determination of
whether acceptable operating and maintenance procedures
are being used will be based on information available to ecol-
ogy which may include, but is not limited to, monitoring
results, opacity observations, review of operating and mainte-
nance procedures, and inspection of the source. The means
for demonstrating ongoing compliance with good O&M may
include, but not be limited to: More frequent source testing,
prescriptive procedures or inspections, control values for
emissions at values less than the applicable regulatory
requirements and that function as an investigative trigger
rather than as a limit, collection and efficiency requirements,
or the use of CEMs.

(7) Source testing.

(a) To demonstrate compliance with this chapter, the
testing provisions of chapters 173-400, 173-481 WAC and
((MAET)) the requirements ((as-speeified)) in 40 C.F.R. Part
63, Subpart LL shall be ((used-as)) applicable, except that a
primary aluminum reduction plant must conduct the total flu-
oride (TF) performance test for their secondary emission con-
trol system according to (b) or (c) of this subsection.

(b) Monthly performance testing: A primary aluminum
reduction plant must conduct TF performance testing for the
secondary emission control system monthly, except when
ecology has approved quarterly testing according to (c) of
this subsection.

(c) Quarterly performance testing: The owner or opera-
tor of a primary aluminum plant may request that ecology
reduce the testing frequency of TF from the secondary emis-
sion control system from monthly to quarterly.

(i) The owner or operator shall provide information and
data on secondary TF emissions to demonstrate to ecology's
satisfaction that:

(A) The long-term average secondary TF emission for
the last twenty-four consecutive months is less than sixty per-
cent of the applicable limit.
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(B) No monthly average emission during the last twenty-
four consecutive months exceeded seventy-five percent of
the applicable limit.

(i1) Ecology may approve the quarterly performance test-
ing after:

(A) Verifying the criteria in (¢)(i) of this subsection are
met.

(B) Providing public notice and an opportunity for public
comment on the proposed reduction in performance testing
frequency. according to WAC 173-400-171.

(ii1) If the TF secondary emissions exceed the applicable
limit while performing quarterly testing approved under
(c)(ii) of this subsection, the owner or operator:

(A) Shall immediately return to monthly testing for at
least twelve months.

(B) May request ecology's approval to return to quarterly
testing.

(iv) Ecology may approve the return to quarterly perfor-
mance testing if the following criteria are met:

(A) The long-term average secondary TF emission for
the last twenty-four consecutive months is no more than sixty
percent of the applicable limit; and

(B) No more than one monthly average emission during
the last twenty-four consecutive months exceeds seventy-five
percent of the applicable limit.

(C) Ecology provides public notice and an opportunity
for public comment on the proposed reduction in monitoring
frequency, according to WAC 173-400-171.

(8) Alternative emission limitation. An owner or opera-
tor may request an alternative emission limitation (as defined
in WAC 173-400-030) under:

(a) WAC 173-400-081 for an action covered under a
notice of construction application; or

(b) WAC 173-400-082 for a permit modification.

AMENDATORY SECTION (Amending WSR 05-17-169,
filed 8/23/05, effective 9/23/05)

WAC 173-415-060 Monitoring and reporting. (1)
When requested by ((the-department)) ecology, each primary
aluminum reduction plant shall conduct routine monitoring
of emissions, ambient air, and forage in accordance with a
program that has been approved by ((the-department-of))
ecology. Results of monitoring shall be reported monthly
within thirty days of the end of each calendar month, except
that source testing results shall be submitted within sixty days
of completion of each source testing. In addition to the infor-
mation required by ((thePrimaryAduominamMACT;)) 40
C.F.R. Part 63, Subpart LL and chapter 173-481 WAC, the
approved program shall include data as follows:

(a) Particulate emissions:

(1) Results of all emission sampling conducted during the
month for particulates, shall be expressed in units used in the
applicable requirements or in units specified in the monitor-
ing plan.

(ii) The method of calculating pounds per ton shall be
completed as specified in the approved monitoring programs.

(iii) For each potline, particulate data shall be reported as
total particulates and percentage of fluoride ion contained
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therein. For other units at a primary aluminum reduction
plant, particulate data shall be reported as total particulates.

(iv) Compliance with WAC 173-415-030(2) shall be
determined by measurements of emissions from the potline
primary emission control system plus measurements of emis-
sions from the potline ((reef)) secondary emission control
system.

(b) Fluoride emissions: Results of all sampling con-
ducted during the month for fluoride emissions shall be
reported in pounds of total fluoride per ton of aluminum pro-
duced. Aluminum produced shall be calculated by the
method used to determine aluminum production rate in 40
C.F.R. 63.847 (e)(6).

(c) Other emission and ambient air data as specified in
the approved monitoring program.

(2) Other data: Each primary aluminum reduction plant
shall furnish other data requested by ((the-department-of))
ecology to evaluate a plant's emission control program.

(3) Change in raw materials or fuel: Any change or series
of changes in raw material or fuel which results in a cumula-
tive increase in emissions of sulfur dioxide of five hundred
tons per year or more over that stated in the 1979 emissions
inventory shall require the submittal of sufficient information

to ((the-department-of)) ecology so that the effect upon ambi-

ent concentrations of sulfur dioxide can be determined. ((Fhe

department-of)) Ecology may issue regulatory orders requir-
ing controls to reduce the effect of such increases.

NEW SECTION

WAC 173-415-075 Excess emissions. The applicable
provisions of WAC 173-400-107, or 173-400-108 and 173-
400-109 shall apply to all sources to which this chapter is
applicable.

Note: WAC 173-400-107 is in effect until the effective date of EPA's
removal of the provision from the SIP.

WSR 18-22-130
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 7, 2018, 11:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
07-118 and 17-20-083.

Title of Rule and Other Identifying Information: Chapter
16-230 WAC, Use of chemicals and chemically treated mate-
rials in certain counties; chapter 16-231 WAC, Restricted use
herbicides; and chapter 16-232 WAC, Use restricted herbi-
cides in certain counties. The department is proposing to:

1. Adopt the American Society of Agricultural and Bio-
logical Engineers (ASABE) standards as a national consen-
sus code;

2. Repeal the requirement in individual counties for
landowners to inform aerial applicators of nearby sensitive
crops;

3. Repeal the requirement in Spokane County for appli-
cators to inform commercial greenhouses within one half
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mile forty-eight hours in advance of any use restricted herbi-
cide (URH) application;

4. Repeal the allowance to use "approved ground rigs" at
higher wind speeds;

5. Repeal the redundant prohibition on the use of high
volatile and dust formulations of URHs that are already pro-
hibited in chapter 16-228 WAC, General pesticide rules;

6. Delete the reference to "critical weed control" and 2,4-
D committees on the Washington state department of agricul-
ture's (WSDA) ability to issue permits;

7. Add a reminder that applicators in Benton County
must comply with state rules and general pesticide rules;

8. Repeal the redundant prohibition in individual coun-
ties of aerial applications within one mile of commercial
vineyards;

9. Repeal the restrictions in Areas 1 and 3 of Whitman
County prohibiting application of URHs from April 15 to
October 31 when wind speed exceeds seven mph.

10. Add a definition for "ready-to-use liquid formula-
tions" and an exception for "ready-use-liquid formulations"
to the definition of URHSs in individual counties;

11. Amend nozzle and pressure requirements to reflect
current standards that applications must be made by creating
a droplet spectrum size (e.g., medium, coarse or very coarse)
that is in conformance with ASABE standards;

12. Repeal the eighty-five degree Fahrenheit cut-off
requirement in individual county rules since it is already a
requirement in the statewide rules;

13. Repeal restriction in statewide rules that limits the
addition of oil carriers and adjuvants to one pint per acre;

14. Repeal restrictions in individual county rules that
prohibit use of oil type carriers for brush control during cer-
tain times of the year;

15. Repeal restriction in statewide rules that prohibits
mixing, loading and equipment decontamination (also air-
craft takeoff and landing) in a manner that causes damage to
susceptible crops;

16. Repeal restrictions in counties and specific "areas" of
counties that limit mixing loading of aircraft to formulations
that can be applied in the area where the airstrip is located;

17. Repeal the prohibition in statewide rules on turning
or flying low over cities, towns, residences and other sensi-
tive sites;

18. Repeal the prohibition in the statewide rules for stor-
ing URHs in "areas" where their use is prohibited unless they
are in a sealed container and the outside of the container is not
contaminated;

19. Repeal the provision in the statewide rules that indi-
cates application of URHs through irrigation is subject to the
same requirements as ground applications except for nozzle
size and pressure requirements;

20. Expand the boundaries of Area 1 in Kittitas County
as a result of a petition for rule making; and

21. Change the section titles that are in a Q&A format to
a statement/phrase format to be consistent throughout the
chapters.

Hearing Location(s): On December 11, 2018, at 2:00
p.m., at WSDA, 222 North Havana Street, Rooms B and C
(downstairs), Spokane, WA 99202; on December 12, 2018, at
9:00 a.m., at WSDA, 21 North 1st Avenue, Conference
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Room 238, Yakima, WA 98902; and on December 12, 2018,
at 2:00 p.m., at the Hilton Garden Inn, 701 North Young
Street, Columbia Club Room, Kennewick, WA 99336.

Date of Intended Adoption: December 26, 2018.

Submit Written Comments to: Gloriann Robinson, P.O.
Box 42560, Olympia, WA 98504-2560, email wsdarules
comments@agr.wa.gov, fax 360-902-2092, by December 12,
2018.

Assistance for Persons with Disabilities: Contact Mary-
ann Connell, phone 360-902-2012, fax 360-902-2093, TTY
800-833-6388 or 711, email mconnell@agr.wa.gov, by
December 5, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rules covering
restricted use pesticides (mostly restricted use herbicides)
found in chapters 16-230, 16-231 and 16-232 WAC are for
the protection of sensitive crops. They are extensive, com-
plex and confusing (there are over fifty different established
areas in eastern Washington, each with their own restric-
tions). In some cases the rules are redundant, while in other
cases they are so outdated that they pose an increased risk to
sensitive crops (nozzle/pressure requirements). Rules that are
complex and confusing promote inadvertent noncompli-
ance. Some of these rules are over fifty years old and there
has been no substantial revisions for over twenty years. Many
things have changed in the interim. Remarkable improve-
ments in sprayer and application technology have made some
of the requirements obsolete, and pesticide labels now have
many restrictions that didn't exist when these rules were first
adopted. Many of the requirements found in these three WAC
chapters are preventative in nature. In all cases, if there is an
incident of crop damage that occurs, the department can take
action under various other statutes and rules (e.g., chapter 16-
228 WAC, General pesticide rules). These changes will help
to simplify the rules without increasing risk to sensitive
crops.

The major changes to chapters 16-230, 16-231 and 16-
232 WAC are in requirements for making URHs applications
with specific nozzle opening diameters and maximum pres-
sures to apply in a manner that creates a specific spray droplet
spectrum in accordance with the standards of
ASABE. Throughout chapters 16-230, 16-231 and 16-232
WAC the existing rules require applications of URHs be
made using nozzles with minimum orifice opening diameters
and maximum pressure in pounds per square inch (psi).
These requirements were adopted decades ago (1970s and
early 80s) to decrease the risk of drift and damage to sensitive
crops (especially grapes). Experts recognized long ago that
larger spray droplets do not drift as far as smaller droplets. At
the time the rules were adopted, the only way to create a large
droplet spectrum was to use nozzles with large orifice open-
ing diameters at low pressure. Thus, applications of URHs in
sensitive areas where drift could be very devastating, were
required to be made using nozzles with large orifice openings
at low pressure. That is not always the case today since appli-
cations with large nozzle orifice opening diameters at low
pressure do not always create the largest droplets. Spray
equipment and nozzle technology have advanced tremen-
dously since the current rules were adopted. Air induction
nozzles for example, which were developed to reduce drift,
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require higher pressures to function correctly. Thus, an appli-
cator that is trying to use the best equipment (nozzles) to
reduce drift is prevented from doing so by the current rules
since the rules do not allow for the necessary higher pressure.
Over the last seven years, in order to allow applicators to use
the best drift prevention technology, WSDA has issued a gen-
eral permit that applies to all areas of eastern Washington.
This permit provides for an allowance to use nozzles that
make applications safer.

The other problem facing applicators is that nozzle man-
ufacturers and dealers no longer describe nozzles by the size
of the orifice opening diameter. Nozzle specifications are
described as the droplet spectrum size that will be created at
a given pressure (see nozzle chart at https://agr.wa.gov/Laws
Rules/Rulemaking/PM/UseRestrictedHerbicides.aspx). In
order to comply with the current rules, applicators have to
guess at what nozzles they need to purchase in order to com-
ply with the rules. While some long-time, experienced appli-
cators are likely accurate at purchasing the correct nozzles,
others may, with the best intentions, purchase incorrect noz-
zle sizes, thus unknowingly putting themselves out of com-
pliance. In changing these rules WSDA is following the most
up-to-date, current industry standard. A standard that will be
very understandable to URH applicators.

Additionally, many Environmental Protection Agency
(EPA) registered pesticide labels require applications to be
made in a manner that creates a specific droplet spectrum
according to ASABE standards. In fact, in a recent message
to states (see https://agr.wa.gov/LawsRules/Rulemaking/
PM/UseRestrictedHerbicides.aspx), EPA indicated that they
are "requiring that registrants remove reference to Volumet-
ric Mean Diameter" as a required droplet size and indicated
that "the preferred droplet size standard is from the American
Society of Agricultural & Biological Engineers Standard ..."

It is a requirement of both statute (RCW 15.58.150
(2)(c)) and rule (WAC 16-228-1500 (1)(b)) that pesticide
applications be made consistent with the pesticide label. Not
only do most of the URH labels require a medium or coarse
droplet spectrum, but all URH labels have language that
requires applications be made so as not to affect desirable
plants through drift or misapplication. While there are advan-
tages to applying herbicides with a small droplet spectrum
spray (potentially better coverage of the weed foliage, thus
higher efficacy), those advantages are limited. If droplets are
too small, a portion of the spray could be lost through evapo-
ration and any wind will more easily blow the droplets off
course. The results are a loss of chemical and poor coverage
with a higher probability of drift off-target and damage to
neighboring crops. Applications are prohibited under tem-
perature inversion conditions (zero to 2+ mph wind) since
very small droplets will become suspended in the air and drift
off-target with air movement. Thus applications must be
made when there is at least a slight breeze and the droplet
spectrum created must be large enough to stay on target
(medium or larger droplet spectrum). To comply with exist-
ing statute and rules, applicators must already use nozzles
that create a medium or larger droplet spectrum.

The "statewide rules" (WAC 16-230-600 through 16-
230-675) cover all of eastern Washington. Additionally, six-
teen of the twenty eastern Washington counties have restric-
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tions that go beyond the statewide rules. The specific county
rules address more sensitive areas within the county. These
existing rules have restrictions on nozzle orifice diameters
that include minimums of 0.036 inch, 0.056 inch and 0.076
inch orifice opening diameters. When applications are made
at the required pressures, these orifice opening diameters
equate to creation of ASABE standard's fine, medium and
coarse droplet spectrums, respectively. As discussed, a fine
droplet spectrum cannot be used without violating other
requirements that prohibit drift, whether on the pesticide
label or in WAC. There are no registered URH labels that
direct the applicator to apply with a fine droplet spectrum
(most require a coarse droplet spectrum, but some have
allowances for a medium spectrum). A "medium" droplet
spectrum will provide for sufficient coverage and reduced
chance of drift. Therefore, WSDA is adding a requirement to
the statewide rules that ground applications must be made
with nozzles and at a pressure that creates at least a medium
droplet spectrum according to ASABE standards. The state-
wide rules will also require that all aerial applications be
made with a coarse or larger droplet spectrum. By making
these two requirements in the statewide rules, it allows for the
repeal of all individual county rules that require a minimum
0.036 inch and 0.056 inch orifice opening diameter nozzles.
These rule changes will not require applicators to purchase
new nozzles in order to be in compliance since the change in
nozzle standards are not more restrictive than existing rules.

Other proposed changes to chapters 16-230, 16-231 and
16-232 WAC, repeal requirements that are redundant or out-
dated to the extent that they are no longer necessary, includ-
ing:

*  Repeal WAC 16-230-450, which requires landowners in
Spokane County to inform aerial applicators of nearby
sensitive crops. This requirement is unique to Spokane
and Whitman counties. Aerial applicators are aware that
all applications need to be made in a careful, on-target
manner so as to avoid drift. In the last twenty-five years
WSDA has not investigated any incidents (throughout
the state) resulting from a landowner failing to inform an
aerial applicator of nearby susceptible crops.

*  Repeal WAC 16-230-460, which requires applicators in
Spokane County to inform commercial greenhouses
forty-eight hours in advance of any URH applications
within one-half mile. This requirement is unique to Spo-
kane County. Greenhouse owners can't realistically take
steps to protect their crops when they are notified in
anticipation that drift may occur. Aerial applicators
know they are responsible if they drift. Though it does
provide the greenhouse owner with the identity of the
applicator, that information can easily be obtained in the
event of an incident.

* Eliminate allowance to use "approved ground rigs" at
higher wind speeds (up to twenty mph). Decades ago, at
the time these allowances were adopted into rule, there
were efforts to fabricate ground spray rigs that had cov-
ers and deflectors that could prevent drift at higher wind
speeds. Those efforts never came to fruition. WSDA
does not approve of specialized ground rigs, and there
are no known ground rigs that can safely apply herbi-
cides in twenty mph winds. Most URH pesticide labels
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prohibit applications in wind speeds over fifteen mph.
Therefore, in most cases it would be a violation of statute
(RCW 15.58.150 (2)(c)) and rule (WAC 16-228-1500
(1)(b)) to use such ground rigs even if approved by
WSDA.

Delete prohibition in WAC 16-230-600 on using high
volatile and dust formulations of URHs. WAC 16-228-
1250 of the general pesticide rules also prohibits high
volatile and dust formulations of phenoxy herbicides.
Since this prohibition covers the entire state, there is no
need for it in WAC 16-230-600.

Repeal WAC 16-230-625, which requires mixing, load-
ing, decontamination of equipment, and aircraft take-
off/landing be done in a manner that doesn't damage sus-
ceptible crops. The department has not investigated an
incident at an aircraft mixing/loading/landing site for
many years. The risk of an incident occurring is very low
and if an incident does occur at a mixing/loading site,
any resulting damage would very likely be localized.
The department can cite provisions in the general pesti-
cide rules for any incident at a mix/load site (e.g., WAC
16-228-1220(2)) or during transport (e.g., WAC 16-228-
1220(8) and 16-228-1500 (1)(d), (e)).

Repeal WAC 16-230-630, which prohibits storing URHs
in areas where they're prohibited, unless in sealed or
uncontaminated containers. The department has not
cited a violation of this provision since at least the mid-
90s and is not aware of any incidents where damage
occurred due to storage of a contaminated and/or open
container of a URH. The department believes that the
chances of an incident causing damage are very low, and
if such an incident did occur, the damage would be local-
ized and not likely very severe. In such an instance the
department can cite violation(s) of the general pesticide
rules (e.g., WAC 16-228-1200(1), 16-228-1220 (2), (6)).

Repeal WAC 16-230-635, which restricts oil carriers and
adjuvants to a maximum of one pint per acre. Oil carriers
and adjuvants have not been a concern for many years.
Adjuvants have been regulated as pesticides since 1991.
This restriction no longer serves an apparent purpose for
the protection of sensitive crops. WSDA has not cited a
violation of this provision since at least the mid-
90s. Herbicide and adjuvant chemistries have changed
tremendously since this provision was adopted decades
ago. With the limitation of one pint per acre for adju-
vants, this provision may in some cases hinder current
best management practices which could be helpful in
preventing drift.

Repeal WAC 16-230-660, which prohibits aircraft from
turning or flying low over cities and towns. This restric-
tion regulates the operation of the aircraft when the
booms are off. The department may get a call about low
flying aircraft once every few years. When we do, we
generally refer the complaint to the Federal Aviation
Administration (FAA). Department staff do not have any
expertise in determining what would be considered a
legitimate aircraft maneuver. If this provision is
repealed, staff can still assist the complainant (as we do
now) with getting FAA involved.

Proposed
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Repeal WAC 16-230-673, which requires that applica-
tion through irrigation systems (chemigation) must go by
the same rules as ground applications. Applications of
URHs via chemigation are subject to the same require-
ments as ground applications (except for nozzle and
pressure requirements). There is no need to make this
statement in order for chemigation applications to be
subject to the statewide rules. The department adopted
specific chemigation rules to regulate off-target move-
ment of pesticides through irrigation (e.g., WAC 16-202-
1003 (3), (6) and (8)).

Repeal eighty-five degrees Fahrenheit temperature cut-
off for URHs in individual counties. Since the statewide
rules in WAC 16-230-640 also require applications to
stop at eighty-five degrees Fahrenheit there is no reason
to repeat it in the individual county requirements.

Delete reference to "critical weed control" in WAC 16-
230-650 on ability for WSDA to issue permits. Also
delete reference to "2,4-D committees" in the same sub-
section. WSDA issues permits based upon specific situ-
ations and whether a permit is justified. "Critical weed
control" is not defined. "2,4-D committees" have not
been in existence for three decades.

Added statement in WAC 16-230-800 (Benton County)
that applicators must comply with statewide rules (WAC
16-230-600 through 16-230-680) and general pesticide
rules (chapter 16-228 WAC). This is important with the
change on nozzle orifice opening size and maximum
pressure to applications creating specific droplet spec-
trum sizes that applicators must default to the statewide
rules when there are no specific requirements in the area
they intend to treat.

Added exception for "ready-to-use liquid formulations"
to definition of restricted use herbicides in the various
county rules. This exception is currently in the statewide
rules under WAC 16-230-610(3), but is negated if not
also included in individual counties. Ready-to-use liquid
formulations are marketed and sold almost exclusively
to homeowners mostly in one-gallon containers. These
formulations are premixed (unconcentrated) so the
potential for misapplication is substantially reduced
(applicators cannot mix too strong of a spray solution).
In response to a petition for rule making, in 2014 WSDA
adopted an exception for these ready-to-use formulations
to the "definition" of URHs in the statewide rules (WAC
16-230-610). The intent of the petition and the rule mak-
ing was to allow this exception in all of eastern Washing-
ton. The effect of this exception allows stores to sell
these formulations to unlicensed persons and the store
that sells does not need a pesticide dealer license. At the
time of rule making, WSDA failed to add this exception
to the individual county rules. Since pesticide dealers
and applicators must abide by both the statewide and
county requirements, this exception must be added to the
county rules to be effective in the county.

Repeal subsections that restrict oil carriers for brush con-
trol in certain counties. Oil carriers for brush control
have not been a concern for many years. Herbicide and
adjuvant chemistries have changed tremendously since
this provision was adopted decades ago. WSDA has not
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cited a violation of this provision since at least the mid-
90s. This restriction no longer serves an apparent pur-
pose for the protection of sensitive crops. WSDA does
not anticipate that this will become more of a practice if
this restriction is repealed, however, the general pesti-
cide rules (WAC 16-228-1220(2)) can be cited for viola-
tions occurring from any incidents.

Delete prohibition of aerial applications within one mile
of a commercial vineyard in individual county rules.
This requirement as well as the ability to acquire a per-
mit are covered in the statewide rules under WAC 16-
230-665. Since there is the same requirement in the
statewide rules, there is no reason to repeat it in the indi-
vidual counties.

Repeal subsections in individual counties that restrict the
loading and/or mixing of URHs for aerial applications to
those formulations which may be applied in the area in
which the airstrip is located. The department has not
investigated an incident at an aircraft mixing/loading site
for many years, nor of a transport from one area to
another. The safety and professionalism of the aerial
application industry has greatly improved over the last
three decades. The risk of an incident occurring is very
low and if an incident does occur at a mixing/loading
site, any resulting damage would very likely be local-
ized. The department can cite provisions in the general
pesticide rules for any incident at a mix/load site (e.g.,
WAC 16-228-1220(2)) or during transport (e.g., WAC
16-228-1220(8) and 16-228-1500 (1)(d), (e)). This is an
outdated requirement that can now be eliminated.

Repeal restriction in WAC 16-231-530(1) that prohibits
application of URHs in Areas 1 and 3 of Whitman
County from April 15 to October 31 when wind speed
exceeds seven mph. Area 1 of Whitman County are
those areas that surround incorporated communities and
towns where ornamental landscapes may be at risk from
exposure to drift of URHs. Some other counties also
have restrictions around major population centers, but
most communities in eastern Washington have no spe-
cial restriction for application of URHs. Area 3 covers
roughly the eastern third of Whitman County.

Wind speed and direction is a constant factor that must
be taken into consideration when making applications of
URHs in Areas 1 and 3. Even with wind speeds lower
than seven mph, damage can occur to sensitive plants
downwind of the application if the application is not
made in a careful manner. On the other hand, applica-
tions at eight or nine mph can be more protective if the
wind is blowing away from sensitive plants. The applica-
tor is responsible to keep the application on-target and
must take all of these factors into consideration when
making an application. Since sustained wind speeds of
less than seven mph are infrequent during April through
October, applicators are severely limited in making nec-
essary applications of URHs. There already is a general
restriction in the statewide rules (WAC 16-230-640) that
prohibits making applications when weather conditions
could cause damage to "adjacent and nearby towns, sus-
ceptible crops and plantings through physical drift ...."
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This is enforceable even when wind speeds are below
any set maximum in the rules.

*  Delete prohibition in WAC 16-232-015 on mixing/load-
ing of URH on any airstrip, airfield, except the municipal
airport. The department has not investigated an incident
at an aircraft mixing/loading site for many years, nor of
a transport from one area to another. The safety and pro-
fessionalism of the aerial application industry has greatly
improved over the last three decades. The risk of an inci-
dent occurring is very low and if an incident does occur
at a mixing/loading site, any resulting damage would
very likely be localized. The department can cite provi-
sions in the general pesticide rules for any incident at a
mix/load site (e.g., WAC 16-228-1220(2)) or during
transport (e.g., WAC 16-228-1220(8) and WAC 16-228-
1500 (1)(d), (e)). This is an outdated requirement that
can now be eliminated.

Additionally, an expansion of Area 1 in Kittitas County
is proposed. The department received a petition to expand
Area 1 of Kittitas County to provide better protection of
orchards in an area that currently lies just outside of Area 1.
Road names in the description of Area 1 were also in need of
updating. There are very few cropping systems that apply
URHs in the expanded area, and these would only be affected
if they are within five hundred feet of an orchard. The Wash-
ington state department of transportation (WSDOT) is the
main applicator of phenoxy herbicides in the proposed
expanded area. According to WSDOT, they can easily
change chemistries in this area and it will not negatively
impact their program.

Reasons Supporting Proposal: The rules covering
restricted use pesticides (mostly restricted use herbicides)
found in chapters 16-230, 16-231 and 16-232 WAC are
extensive, complex and confusing. In some cases the rules
are redundant, while in other cases they are so outdated that
they pose an increased risk to sensitive crops (nozzle/pres-
sure requirements). Rules that are complex and confusing
promote inadvertent noncompliance. Some of these rules are
over fifty years old and there has been no substantial revi-
sions for over twenty years. Many things have changed in the
interim. Remarkable improvements in sprayer and applica-
tion technology have made some of the requirements obso-
lete, and pesticide labels now have many restrictions that
didn't exist when these rules were first adopted. Many of the
requirements found in these three chapters are preventative in
nature. In all cases, if there is an incident of crop damage that
occurs, the department can take action under various other
statutes and rules (e.g., chapter 16-228 WAC, General pesti-
cide rules). These changes will help to simplify the rules
without increasing risk to sensitive crops.

Statutory Authority for Adoption: RCW 15.58.040,
17.21.030 and chapter 34.05 RCW.

Statute Being Implemented: Chapters 15.58 and 17.21
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Joel Kangiser, 1111
Washington Street S.E., Olympia, 360-902-2013.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency under RCW 34.05.-
328 (5)(a)().

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; and rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

Is exempt under RCW 34.05.310 (4)(c), (d), and (g).

Explanation of exemptions:

*  RCW 34.05.310 (4)(c): The proposed rule amendment
adopts the droplet spectrum standards of ASABE. This
change will make the rules understandable to applicators
and will allow them to use the most current nozzle tech-
nology to make safer applications of URHs. There is not
a requirement in state law that these standards be
adopted, but the standards are the most up-to-date stan-
dard available.

* RCW 34.05.310 (4)(d): Changing the nozzle/pressure
requirements to a droplet spectrum requirement clarifies
the application requirement language for URHs without
changing its effect. Also, section titles will change from
a Q&A format to a statement/phrase that describes the
content of the section.

*  RCW 34.05.310 (4)(g): Fewer permits will be necessary
for aerial applicators to mix/load and transport URHs
since WAC 16-232-015 (2)(d) will be repealed. This
subsection prohibits the loading and/or mixing of URHs
on any airstrip, airfield or any location within Area 2,
except the municipal airport located northeast of Walla
Walla. Aerial applicators may need to use a different air-
strip in Area 2 of Walla Walla County, but they must
currently obtain a permit to do so. Additionally, fewer
permits will be necessary for aerial applicators to
mix/load and transport URHs since WAC 16-231-140,
16-231-230, 16-231-725, 16-231-830, and 16-231-930
will be repealed. These subsections restrict the loading
and/or mixing of URHs for aerial applications to those
formulations which may be applied in the area in which
the airstrip is located. Aerial applicators contract to make
applications far outside of the area where the airstrip is
located. Thus, if they need to apply a URH to another
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area where the URH is allowed, but not allowed in the
airstrip area, they must currently obtain a permit.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated.

e The main changes to chapters 16-230, 16-231 and 16-
232 WAC involve a change in equipment and applica-
tion standards for making applications of URHs. This
change is from requirements to use nozzles with specific
orifice opening diameters at maximum pressures to mak-
ing applications in a manner that creates a droplet spec-
trum of medium or larger according to the standards of
ASABE. It is a requirement of both statute (RCW 15.58.-
150 (2)(c)) and rule (WAC 16-228-1500 (1)(b)) that pes-
ticide applications be made consistent with the pesticide
label. Not only do most of the URH labels require a
medium or coarse droplet spectrum, but all URH labels
have language that requires applications be made so as
not to affect desirable plants through drift or misapplica-
tion. While there are advantages to applying herbicides
with a small droplet spectrum spray (potentially better
coverage of the weed foliage, thus higher efficacy), those
advantages are limited. If droplets are too small, a por-
tion of the spray could be lost through evaporation and
any wind will more easily blow the droplets off course.
The results are a loss of chemical and poor coverage with
a higher probability of drift off-target and damage to
neighboring crops. Applications are prohibited under
temperature inversion conditions (zero to 2+ mph wind)
since very small droplets will become suspended in the
air and drift off-target with air movement. Thus applica-
tions must be made when there is at least a slight breeze
and the droplet spectrum created must be large enough to
stay on target (medium or larger droplet spectrum). To
comply with existing statute and rules, applicators must
already use nozzles that create a medium or larger drop-
let spectrum so there is no cost to individuals or busi-
nesses with these changes.

*  Other changes involve repeal of requirements that are
outdated and irrelevant, or are redundant with other
rules. None of these repeals will cost applicators.

*  An exception to the "definition" of URHs that is in the
statewide rules (WAC 16-230-610) was added to the
individual county rules. This exception will not cost
applicators or dealers.

* Area 1 of Kittitas County was slightly expanded to pro-
tect orchards that currently lie outside of the area. There
are very few cropping systems that apply URHs in the
expanded area. And these would only be affected if they
are within five hundred feet of an orchard. WSDOT is
the main applicator of phenoxy herbicides in the pro-
posed expanded area. According to WSDOT, they can
easily change chemistries in this area and it will not neg-
atively impact their program. There are no known nega-
tive impacts to expanding this area, and no associated
costs. Road names in the description of Area 1 were also
updated.
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R. Schoen-Nessa

Assistant Director

Pesticide Management Division

NEW SECTION

WAC 16-230-005 Adoption of national consensus
code. Adoption of provisions under the American Society of
Agricultural and Biological Engineers (ASABE) standards in
this chapter is adoption of the provisions in the July 2018 ver-
sion.

NEW SECTION

WAC 16-230-008 Order of precedence. If there is a
conflict between the spray droplet spectrum size required in
these rules and that which is required by the pesticide label,
the applicator must use the largest droplet spectrum size
required.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-010 ((What-are-the)) Restrictions on
insecticides used on blossoming alfalfa, clover and
mint((2)). For the purposes of WAC 16-230-010 through 16-
230-079, the following pesticides have additional statewide
use restrictions when applied to blossoming alfalfa, clover
and mint.

COMMON CHEMICAL NAME ALSO KNOWN AS*
acephate Orthene
azinphos-methyl Guthion
carbaryl Sevin
carbofuran Furadan
chlorpyrifos Lorsban
diazinon

dimethoate Cygon
disulfoton Di-Syston
endosulfan Thiodan
fluvalinate Spur
formetanate hydrochloride Carzol
malathion Fyfanon
methidathion Supracide
methomyl Lannate, Nudrin
methoxychlor Marlate
methyl parathion

naled Dibrom
oxamyl Vydate
oxydemeton-methyl Metasystox-R
phorate Thimet
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COMMON CHEMICAL NAME ALSO KNOWN AS*
phosmet Imidan
trichlorfon Dylox

*  This column is to be used only as a guide and may not include all brand
or trade names under which these chemicals are distributed.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-015 ((What-definitions-apply—to-this
seetion?)) Definitions and terms. (1) The term "blossoming

alfalfa, mint or clover" as used in WAC 16-230-010 through
((+6-236-083)) 16-230-082 shall apply when there are five or
more blooms per square yard on the average in a given field:
Provided, That following the first cutting the bloom count
shall be taken only on the current crop. For the purpose of this
rule, a "bloom" on clover or alfalfa is defined as any alfalfa
raceme or clover head containing one or more open flowers.
A "bloom" on mint is defined as any head or spike with one
or more open (florets) flowers.

(2) The term "pollen shedding corn" as used in WAC 16-
230-082 through 16-230-088 shall be that stage of growth
when ten percent or more of the corn plants in any one quarter
portion of a field are showing spike anthers.

(3) The time of sunrise and sunset shall be that of the
official tables, U.S. Weather Bureau, Yakima, Washington.

(4) "Ready-to-use" means a pesticide that is applied
directly from its original container consistent with label
directions.

(5) "Picloram" means all registered pesticide products

containing 4-amino-3,5.6-trichloropicolinic acid as the potas-
sium salt. This formulation may be known as Tordon.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-030 ((What-are-the)) Use restrictions
for alfalfa and clover pesticide applications((2)). (1) The
use or application of any formulation (except where the for-
mulation is specified) of the following listed pesticides is
prohibited on blossoming alfalfa and clover crops within
seven days to blossoming: Provided, That methidathion
(Supracide) when used in Kittitas County on timothy hay
mixed with alfalfa and/or clover shall only be prohibited
within three days to blossoming. See WAC 16-230-076 and
16-230-078 for additional restrictions in certain areas of
Walla Walla County.

(a) Azinphos-methyl (Guthion)

(b) Carbaryl (Sevin)

(c) Carbofuran (Furadan)

(d) Dimethoate (Cygon)

(e) Methidathion (Supracide)

(2) The use or application of liquid formulations of
chlorpyrifos (Lorsban), wettable powder formulations of
naled (Dibrom), and liquid or wettable powder formulations
of malathion (Fyfanon) and phorate (Thimet) applied as
sprays on blossoming alfalfa or clover crops is restricted to
applications only within the period beginning at two hours
prior to sunset and ending at midnight of the same day.
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(3) The use or application of any formulation (except
where the formulation is specified) of the following pesti-
cides is prohibited on blossoming alfalfa and clover crops:

(a) Carbaryl (Sevin) see ((ramber{1H)-abeve)) subsection
(1) of this section

(b) Diazinon

(c¢) Fenthion (Baytex)

(d) Malathion (Fyfanon) ULV and dust

(e) Methyl parathion

(f) Naled (Dibrom) dust

(g) Phosmet (Imidan)

(4) The use or application of the following listed pesti-
cides or any formulation thereof (except where the formula-
tion is specified) on blossoming alfalfa and clover crops is
restricted to applications only within the period beginning at
two hours prior to sunset and ending at two and one-half
hours after sunrise the following morning: Provided, That
methomyl (Lannate or Nudrin) shall only be applied to blos-
soming clover crops pursuant to this rule, and its application
to blossoming alfalfa is further restricted to applications only
within the period beginning at two hours prior to sunset and
ending at midnight the same day: Provided further, That the
application of the following use restricted pesticides on blos-
soming alfalfa in Walla Walla County is further restricted to
applications only within the period beginning at sunset and
ending at two hours after midnight the following morning:

(a) Formetanate hydrochloride (Carzol)

(b) Naled (Dibrom) emulsifiable concentrate

(c) Disulfoton (Di-Syston)

(d) Endosulfan (Thiodan)

(e) Oxydemeton-methyl (Metasystox-R)

(f) Methomyl (Lannate or Nudrin)

(g) Methoxychlor (Marlate)

(h) Phorate (Thimet) granular

(1) Trichlorfon (Dylox)

(j) Oxamyl (Vydate)

(k) Fluvalinate (Spur)

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-075 ((Whatare-the)) Restrictions for
blossoming mint pesticide applications((2)). The use or
application of malathion dust on blossoming mint is prohib-
ited. The use or application of malathion (Fyfanon) liquid,
oxydemeton-methyl (Metasystox-R), and methomyl (Lan-
nate or Nudrin) liquid on blossoming mint is restricted to
applications only within the period beginning at two hours
prior to sunset and ending at two and one-half hours after
sunrise the following morning. The use or application of any
formulation of acephate (Orthene) on blossoming mint is
restricted to applications only within the period beginning at
two and one-half hours prior to sunset and ending at midnight
of the same day.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)
WAC 16-230-076 ((What-are-the)) Boundaries and

restrictions for blossoming alfalfa, clover and mint for
Area 1((?)). (1) Area 1 description. South central Walla
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Walla County - All lands lying within a line starting at the
junction of the Washington-Oregon border and the Rainville
Road; thence north along the Rainville Road to the Frog Hol-
low Road; thence west along the Frog Hollow Road to the
McDonald Road; thence north along the McDonald and
Bridge Road to State Highway 12; thence west along High-
way 12 to the Woodward Canyon Road; thence north and
west along the Woodward Canyon Road to the northeast cor-
ner of Section 24, T7N, R33E; thence west along the section
lines to the northwest corner of Section 23, T7N, R32E;
thence south along the section lines to the Walla Walla River;
thence southerly along the Walla Walla River to its intersec-
tion with the west section line of Section 7, T6N, R33E;
thence south along the section lines to the Washington-Ore-
gon border; thence east along the border to the point of begin-
ning.

(2) Area 1 restrictions. In addition to the restrictions in
WAC 16-230-030, the use or application of azinphos-methyl
(Guthion), carbofuran (Furadan), phosmet (Imidan), chlorpy-
rifos (Lorsban), and methidathion (Supracide) on alfalfa and
clover crops, is prohibited after May 23rd of each year, and
the use or application of dimethoate (Cygon) on alfalfa and
clover crops is prohibited after May 30th of each year.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-078 ((What-are-the)) Boundaries and
restrictions for blossoming alfalfa, clover and mint for
Area 2((2)). (1) Area 2 description. South central Walla
Walla County - All lands lying within a line starting at the
junction of the Rainville Road and the Washington-Oregon
border; thence north to the Frog Hollow Road; thence east
along the Frog Hollow Road to the Valley Chapel Road;
thence south along the Valley Chapel Road to the Washing-
ton-Oregon border; thence west along the border to the point
of beginning.

(2) Area 2 restrictions. In addition to the restrictions in
WAC 16-230-030, the use or application of azinphos-methyl
(Guthion), carbofuran (Furadan), phosmet (Imidan), chlorpy-
rifos (Lorsban), and methidathion (Supracide) on alfalfa and
clover crops, is prohibited after May 30th of each year, and
the use or application of dimethoate (Cygon) on alfalfa and
clover crops is prohibited after June 6th of each year.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-079 ((Can-the-departmentissue)) Spe-

cial permits((?)) for blossoming alfalfa. clover and mint
pesticide applications. The department may issue a permit

upon receipt of a written request to apply use restricted pesti-
cides listed in WAC 16-230-010 in variation of any restric-
tions listed in WAC 16-230-015, 16-230-030, and 16-230-
075 through 16-230-078. The department will consider the
hazard to pollinating insects before a permit is issued.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-082 ((What-are-theuse)) Restrictions
on pesticides used on pollen shedding corn((?)). (1) ((Fhe

ro o shoddi 1 WAC 16-230.083

2))) The insecticides* carbaryl (Sevin), diazinon, endo-
sulfan (Thiodan), fenvalerate (Pydrin), malathion (Fyfanon),
methomyl (Lannate or Nudrin), methyl parathion, parathion,
and permethrin (Ambush or Pounce) are by this order
declared to be use restricted insecticides. Such insecticides
are restricted in their use in Areas 1, 2 and 3 in eastern Wash-
ington.

() (2) Area under order. Area 1 - Yakima County;
Area 2 - Franklin, Adams and Grant counties; Area 3 - Area
within Area 2 in Grant County.

*Listed trade names are to be used as a guide and may not include all the
trade or brand names under which the chemicals are distributed.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-084 ((What-are-the)) Restrictions in
Areas 1 and 2((?)) for pollen shedding corn insecticide
applications. (1) Area 1 description - Yakima County. This
area includes all of the irrigable lands encompassed by a line
beginning at the southwest corner of Section 18, T8N, R21E;
thence north nine miles more or less to the southeast corner of
Section 36, T10N, R20E; thence fifteen miles west more or
less to the southwest corner of Section 34, T1ON, R18E;
thence north fifteen miles more or less to the northwest cor-
ner of Section 22, T12N, R18E; thence east four miles more
or less to the Northern Pacific Railroad tracks; thence follow-
ing the tracks southeast to the Oldenway Road; thence north
along the Oldenway Road and section lines to the Yakima
River; thence southeast along the Yakima River to Highway
22 north of Toppenish; thence north along Highway 22 to
Highway 12 at Buena; thence southeasterly along Highway
12 to the southern section line of Section 31, T1IN, R21E;
thence south one-quarter mile more or less to the Yakima
River; thence southeast along the Yakima River to the Sun-
nyside-Mabton Road; thence south one mile to the Boundary
Road; thence southwest along the Boundary Road and the
Yakima Indian reservation boundary to the northern section
line of Section 22, T8N, R22E; thence west nine miles more
or less to the point of beginning.

(2) Area 2 description - Franklin, Adams and Grant
counties. This area includes all of the irrigable lands encom-
passed by a line beginning at Highway 12 and the Columbia
River; thence north and west following the river the length of
Franklin County and into Grant County to the junction of
Grant-Douglas County line; thence north on Grant-Douglas
County line to the fifth standard parallel north; thence east
twenty-five miles more or less to Highway 17; thence south-
east seventeen miles more or less on Highway 17 to Highway
90; thence east twelve miles more or less to Grant-Adams
County line; thence south on county line twelve miles more
or less to the southeast corner of Section 36, T17N, R30E
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(southeast corner of Grant County); thence south twelve
miles more or less (in Adams County) along east boundary of
Section 1, 12, 13,24, 25, 36, T16N, R30E; thence south along
east boundary of Sections 1, 12, 13, 24, 25, 36, T15N, R30E
continuing south into Franklin County along east boundary of
Section 1 and 12, T14N, R30E to southeast corner of said
Section 12; thence west one mile to Highway 17 (Franklin
County); thence south on Highway 17 seventeen miles more
or less to junction with Highway 395; thence south on High-
way 395 fifteen miles more or less to Highway 12; thence
west and south four miles more or less to Columbia River to
the point of beginning.
(3) Area 1 and 2 restrictions.

(a) On and after August 1st to October 1st of any given
year, application of carbaryl (Sevin) (except Sevin XLR),
methyl parathion and malathion dust in any combination on
pollen shedding corn is prohibited.

(b) On and after August 1st to August 15th of any given
year, application of diazinon, fenvalerate (Pydrin), endosul-
fan (Thiodan), Sevin XLR, methomyl (Lannate or Nudrin),
malathion liquid, and permethrin (Ambush or Pounce) on
pollen shedding corn is prohibited between the hours of 7:00
a.m. and 2:00 p.m.

(¢) On and after August 15th to September 1st of any
given year, application of diazinon, fenvalerate (Pydrin),
endosulfan (Thiodan), Sevin XLR, methomyl (Lannate or
Nudrin), malathion (Fyfanon) liquid, and permethrin
(Ambush or Pounce) on pollen shedding corn is prohibited
between the hours of 8:30 a.m. and 3:30 p.m.

(d) On and after September 1st to October 1st of any
given year, application of diazinon, fenvalerate (Pydrin),
endosulfan (Thiodan), Sevin XLR, methomyl (Lannate or
Nudrin), malathion (Fyfanon) liquid, and permethrin
(Ambush or Pounce) on pollen shedding corn is prohibited
between the hours of 10:00 a.m. and 4:00 p.m.

(e) The application of microencapsulated methyl para-
thion shall be prohibited on all pollen shedding corn when
properly marked honey bee apiaries occur within a six-mile
radius of the pollen shedding corn to be treated.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-086 ((What-are-the)) Restrictions in
Area 3((2)) for pollen shedding corn insecticide applica-
tions. (1) Area 3 description - Area within Area 2 in Grant
County. This area includes all of the irrigable lands encom-
passed by a line beginning at the junction of West 645 waste-
way and White Trail Road and proceeding east four miles
more or less on White Trail Road to Winchester wasteway;
thence southeast four miles more or less along Winchester
wasteway to I-90; thence east on [-90 nine miles more or less
to Potholes Reservoir; thence following the west shoreline
southeast to the Frenchmen Hills wasteway; thence west
along Frenchmen Hills wasteway fourteen miles more or less
to its junction with West 645 wasteway; thence northwest
and north fourteen miles more or less along West 645 waste-
way to junction with White Trail Road, the point of begin-
ning.
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(2) Area 3 restriction. This area is unrestricted as to the
use of carbaryl (Sevin), diazinon, endosulfan (Thiodan), fen-
valerate (Pydrin), malathion (Fyfanon), methomyl (Lannate
or Nudrin), methyl parathion, and permethrin (Ambush or
Pounce) on pollen shedding corn: Provided, That the applica-
tion of microencapsulated methyl parathion shall be prohib-
ited on all pollen shedding corn when properly marked honey
bee apiaries occur within a six-mile radius of the pollen shed-
ding corn to be treated.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-088 ((May-a-permitbeissuedfor)) Per-
mits granting a variance from restrictions((%)). Upon

receipt of a written request and justification for a variance,
the director of the Washington state department of agriculture
may issue a permit granting a variance from restrictions per-
taining to pollen shedding corn.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-150 ((What-areas-are)) Areas under
order for use restricted desiccants and defoliants((%)). (1)
Area under order: All counties located east of the crest of the
Cascade Mountains.

(2) Use restricted desiccants and defoliants: The follow-
ing desiccants and defoliants are declared to be use restricted
desiccants and defoliants in the area under order: Diquat;
Paraquat; and Endothall.

(3) Additional restrictions apply for certain areas of
Walla Walla County (see WAC 16-230-190).

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-160 Desiccants and defoliants—
Ground equipment—((Nezzle-and-pressure)) Droplet
spectrum requirements for the entire area under order.
The following requirements apply to the entire area under
order as listed in WAC 16-230-150:

(1) ((Nezz-}e—feqtufemeﬂ%s—-ﬁ%mm-mrufn—eﬂﬁeeﬁﬂmetef

cted-desi I defoliants: Provided—T] RD2
Raindrepnezzleshall be-allowed-
. .
(2)Pressure requirements Mmﬂﬁ.mm pressure-at the
x;szﬁz}l‘es fex]al]l] z]qepgh;sah.sﬁs ofuserestricted-desiceants-and

3))) Ground applications of use restricted desiccants
and defoliants shall conform to the manufacturer's specified
combination of nozzle type/size and pressure in pounds per
square inch (psi) at the nozzle that produces a spray droplet
size that falls within the medium (or larger) range as defined
by the ASABE standards.

(2) The Washington state department of agriculture may
issue a permit upon receipt of a written request to apply use
restricted desiccants and defoliants within the area as
described in WAC 16-230-150 with nozzles, nozzle type,
drift control additives, and/or arrangements other than those
allowed herein. The director will consider safety factors and
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the possible exposure to susceptible crops in the areas of pro-
posed application before a permit will be issued.

((4))) (3) Diesel and other fuel oils are prohibited in all
tank mixes with desiccants and defoliants.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-170 Desiccants and defoliants—Aerial
equipment—Boom length, pressure, nozzle requirement,
nozzle height of discharge and smoke device require-
ments for the entire area under order. The following
requirements apply to the entire area under order as listed in
WAC 16-230-150:

(1) Boom length restrictions:

(a) Fixed wing: The working boom length shall not
exceed 3/4 of the distance from the center of aircraft to wing
tip on each side of aircraft.

(b) Helicopters: The working boom length shall not
exceed 6/7 of the distance from the center of rotor to rotor tip
on each side of the aircraft for rotors 40 feet or under or 3/4
of the distance from the center of rotor to rotor tip on each
side of the aircraft where the rotor exceeds 40 feet while
applying use restricted desiccants and defoliants.

(2) ((Pressure—restrictions:Maximtnn—pressure—at—the

tosfor allaerialanplicat c ctod-desi

))) Aircraft applications shall conform to the manufac-
turer's specified combination of nozzles, pressure (psi),

plates, nozzle orientation, and aircraft speed that produces a
droplet class that falls within the coarse (or larger) range as
defined by the ASABE standards.

(3) Height of discharge requirements by aircraft of use
restricted desiccants and defoliants: The nozzles must be
closed while either descending onto or ascending from the
target field, and also ascending or descending over an obsta-
cle or obstruction within the target field that would alter the
height of application more than ten feet.
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() (4) Smoke device requirements: All aircraft
applying use restricted desiccants and defoliants shall utilize
a smoke device to determine wind directions and temperature
inversion situations.

((66))) (5) The Washington state department of agricul-
ture may issue a permit upon receipt of a written request to
apply use restricted desiccants and defoliants within the area
under order as described in WAC 16-230-150 with nozzles,
nozzle type, drift control additives and/or arrangements other
than those allowed herein. The director will consider safety
factors and the possible exposure to susceptible crops in the
areas of proposed application before a permit will be issued.

((H)) (6) Diesel and other fuel oils are prohibited in all
tank mixes with desiccants and defoliants.

((68))) (1) Aerial applications of desiccants and defoli-
ants are prohibited within a distance of one mile of the city
limits of any incorporated city or town and the same distance
from the center of any unincorporated city or town comprised
of ten or more inhabited, closely grouped residences.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-180 ((Whatare-the)) Weather and eve-
ning cutoff requirements for desiccants and defoli-
ants((2)). The following requirements apply to the entire area
under order as listed in WAC 16-230-150:

(1) Weather conditions: Use restricted desiccants and
defoliants shall not be applied when there is a temperature
inversion, or if wind or weather conditions are such that dam-
age could result to susceptible crops or ornamentals: Pro-
vided, That aircraft applications of Paraquat shall be prohib-
ited until the temperature inversion ceiling at the site of appli-
cation is 1,000 feet or greater. Aircraft must be equipped with
thermometers to detect the height of the inversion.

(2) Evening cutoff: All applications of use restricted des-
iccants and defoliants are prohibited from three hours prior to
sunset to one hour after sunrise the following morning: Pro-
vided, That ground applications in Area 2 of Walla Walla
County may begin at sunrise: Provided further, That ground
applications may be allowed at other times by obtaining a
written permit from the department.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-190 ((What-are-the)) Restrictions on
the use of desiccants and defoliants in Walla Walla
County((2)). The following restrictions shall apply in Walla
Walla County:

(1) Area 1 description - Town of Walla Walla and vicin-
ity: This area includes all lands lying within the town of
Walla Walla and vicinity beginning at the Washington-Ore-
gon border and the west section line of Section 15, T6N,
R34E; thence north along section lines and McDonald Road
approximately seven miles to the southwest corner of Section
3, T7N, R36E; thence east along section lines approximately
twenty miles to the southeast corner of Section 1, T7N,
R37E; thence south approximately seven miles to the Wash-
ington-Oregon border; thence west approximately fifteen
miles to point of beginning.
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(2) Area 1 restrictions:

During the period of February 15th through November
1st of any year, any aerial application of use restricted desic-
cants and defoliants must have prior approval by obtaining a
written permit from the Washington state department of agri-
culture.

(3) Area 2 description - Southern portion of Walla Walla
County: This area includes all lands lying within an area
encompassed by a line beginning at the Washington-Oregon
border and the west section line of Section 18, T6N, R33E;
thence north along section lines approximately eight miles to
the northwest corner of Section 7, T7N, R33E; thence west
along section lines approximately nine miles to the southeast
corner of Section 4, T7N, R34E; thence south along section
lines approximately eight miles to the Washington-Oregon
border; thence west along the border approximately nine
miles to the point of beginning.

(4) Area 2 restrictions:

(a) Paraquat restrictions:

During the period of February 15th through November
1st of any year, any aerial application of Paraquat or any mix-
ture containing Paraquat must have prior approval by obtain-
ing a written permit from the Washington state department of
agriculture.

(b) Diquat restrictions:

During the period of February 15th through November
1st of any year, any application of Diquat or any mixture con-
taining Diquat is restricted to ground apparatus only.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-400 ((Whatis—the)) Area under order
for use restricted herbicides in Spokane County((2)). (1)
The area under order includes all lands lying within the bor-
ders of Spokane County. WAC 16-230-410 through 16-230-
470 applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 09-21-006,
filed 10/8/09, effective 11/8/09)

WAC 16-230-410 ((What=are)) Use restricted herbi-
cides in Spokane County((2)). All formulations of phenoxy
hormone-type herbicides, (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba are declared as use restricted herbicides except as
listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf;

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
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prop). MCPA, MCPB. MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-420 ((What-are-the)) Boundaries and
restrictions for Spokane County Area 2((2)). (1) This area
includes all lands lying within a boundary line starting at the
intersection of state Highway 2 and Christianson Road;
thence north two miles more or less to the northwest corner of
Section 17, T25N, R41E; thence east five miles more or less
to Hayford Road; thence north eight miles more or less to the
northwest corner of Section 6, T26N, R41E; thence east ten
miles more or less to the northeast corner of Section 3, T26N,
R43E; thence south five miles more or less to the northeast
corner of Section 34, T26N, R43E; thence east fourteen miles
more or less to the Idaho-Washington border; thence south
seven miles more or less to the common boundary line
between T24N and 25N; thence west six miles more or less to
Chapman Road; thence south one mile more or less along
Chapman Road to the common boundary line between Sec-
tions 1 and 12, T24N, R44E; thence east thirteen miles more
or less to the Cheney-Spokane Road; thence southwesterly
along the Cheney-Spokane Road two miles more or less to
the common boundary line between Sections 14 and 15,
T24N, R42E; thence south one and one-half miles more or
less to the southeast corner of Section 22, T24N, R42E;
thence west one and one-half miles more or less to the
Cheney-Spokane Highway; thence southerly one mile more
or less along the Cheney-Spokane Highway to the common
boundary line between Section 28 and 33, T24N, R42E;
thence east six miles more or less to Interstate 90; thence
southerly three miles more or less to the intersection of Inter-
state 90 and Salnave Road; thence northwesterly along the
Salnave Road three miles more or less to its intersection with
the Medical Lake-Tyler Road; thence north four miles more
or less to the intersection of Hallet and Richey Road; thence
east one mile more or less along Hallet Road to the intersec-
tion of Hallet Road and Brooks Road; thence north three
miles more or less on Brooks Road to the intersection of
Brooks Road and Highway 2; thence east one mile more or
less along Highway 2 to the point of beginning.

(2) Area 2 restrictions.

(a) ((On—and-after May1tthreugh-Oectober15;—ground

systemsrrast-beused:

€e))) The use or application of low volatile ester formu-
lations of use restricted herbicides is prohibited from May 1st
through October 15th: Provided, That the department, upon
written request, may issue a permit for the use of low volatile
formulations for special weed control.

((€))) (b) The application of use restricted herbicides is
prohibited from three hours prior to sunset to sunrise the next
day: Provided, That lawn and turf residential weed control,
using nonvolatile formulations are exempt from the evening
cutoff.
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((€e})) (c) The aerial application of use restricted herbi-
cides is prohibited within Area 2: Provided, That the depart-
ment may issue a special permit, upon written request, for
special weed control.

perhour-orless:))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-430 ((What-are-the)) Boundaries and
restrictions for Spokane County Area 3((2)). (1) An area
within a distance of two-thirds of a mile of the city limits of
incorporated cities and towns and the same distance from the
center of any unincorporated town comprised of ten or more
inhabited, closely grouped residences within Area 4 exclu-
sive of Area 2.

(2) Area 3 restrictions. ((&})) The aerial application of
use restricted herbicides is prohibited within Area 3: Pro-
vided, That the department, upon written request, may issue a
permit to allow aerial applications of nonvolatile formula-
tions of use restricted herbicides up to one-half mile of the
city limits of incorporated towns and cities and up to one-half
mile of the center of any unincorporated towns comprised of
ten or more inhabited closely grouped residences.

((b)y-On—-and-after May—1—through—Oectober15;—aertal

}
be-made—u nre—the-daneser-area—re of

ProvidedThat 4 o rind voloair 1o SE
' D))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-470 ((When-is-the)) Application of use
restricted herbicides prohibited in Spokane County due

to wind conditions((2)). The use or application of use
restricted herbicides shall be prohibited in the area under
order when the mean sustained wind velocity is over twelve

miles per hour throughout the year((: Previded, Thatappliea-
. c - ctod herbicidas shatlbeal Linwind

AMENDATORY SECTION (Amending WSR 79-07-091,
filed 6/29/79)

WAC 16-230-520 Use and application of picloram in
Spokane County. Picloram (Tordon) is hereby declared to
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be a restricted use pesticide and the use or application of any
formulation of picloram shall be prohibited in the following
portion of Spokane County: An area beginning at the inter-
section of Brooks Road and state Highway 902; thence north-
erly along the Brooks Road four miles more or less to state
Highway 2; thence easterly along state Highway 2 four miles
more or less to the Craig Road; thence northerly on Craig
Road for 1/2 mile more or less to the Airway Heights city
limits; thence easterly one mile more or less along the north
boundary of the Airway Heights city limits; thence southerly
1/2 mile more or less along the east boundary of the Airway
Heights city limits to state Highway 2; thence easterly one
mile along state Highway 2 to the Hayford Road; thence
southerly three miles more or less along the Hayford Road to
state Highway 902; thence westerly along state Highway 902
to the point of beginning.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)
WAC 16-230-600 ((Eanhizh—velatide-ester-and-dust

Areas under order for use restricted herbicides((%)). ((H

]

Fhe-distributionuse-and-appheation-efall-high-velatde-ester
! dustf ki c cted hetbieid b
2))) WAC 16-230-605 through ((+6-236-675)) 16-230-
670 apply to all counties located east of the crest of the Cas-
cade Mountains.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-605 ((€an)) Additional county rules
((be-applied-te)) for use restricted herbicides((2)). The
rules in WAC 16-230-600 through ((+6-236-675)) 16-230-
670 shall not preclude any additional restrictions on the
application of use restricted herbicides provided for in the
rules for specific counties located east of the Cascade Moun-
tains.

AMENDATORY SECTION (Amending WSR 14-08-095,
filed 4/2/14, effective 5/3/14)

WAC 16-230-610 ((Whatare)) Use restricted herbi-
cides in eastern Washington((2)). All formulations of phe-
noxy hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below are use restricted herbicides.

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf((:));

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlor-
prop), MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less. ((Ferpurpeses-of

his_sul on"read " cidethat
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label directions:))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-615 ((What-are-the)) Restrictions on
the sale and distribution of use restricted phenoxy-hor-
mone type herbicides and dicamba in eastern Washing-
ton((2)). Phenoxy-hormone type herbicides and dicamba
shall be sold and distributed only by licensed pesticide deal-
ers to certified applicators or their duly authorized represen-
tatives except those listed in WAC 16-230-610 (1) and (2).

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-640 Use restricted herbicides—Eastern
Washington—Weather and temperature conditions. Use
restricted herbicides shall not be applied on and after April
1st through October 31st of each year when there is a tem-
perature inversion; or throughout the year if weather condi-
tions are such that damage could result to adjacent and nearby
towns, susceptible crops and plantings through physical drift
or volatilization, or the temperature is 85°F. or above at the
point of application: Provided, That application at the rate of
fifty gallons or more per acre ((using-nozzles-having-a-mini-
mum-orifice-diameter-of-072-inehes)) and conforming to the
manufacturer's specified combination of nozzle type/size and
pressure in pounds per square inch (psi) at the nozzle that

WSR 18-22-130

' . . . :
{Eth Hﬁ.fﬁisg” i]ﬁﬁ constaet “EE“.HH:“;” *E.*;S;,f;]ﬁ 2]
24-D-eommittee-iskept-ecurrent-foreacheounty)) with noz-
zles, nozzle type, control additives, or arrangements other
than those required by rule.

AMENDATORY SECTION (Amending WSR 07-11-041A,

filed 5/9/07, effective 6/9/07)

WAC 16-230-655 Use restricted herbicides—Eastern

Washington—Ground equipment ((pressure)) applica-
tion requirements. ((Pressure-shall-not-exeeed-twenty-five
I el ] s Provided_TI

ﬁfteen—pe&mds—pe%sqﬁafe—meh—at—the—ﬁezz-}&)) Ground apph-

cations of use restricted herbicides shall conform to the man-
ufacturer's specified combination of nozzle type/size and
pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the medium (or
larger) range as defined by the ASABE standards: Provided,
That a pressure of 50 psi at the nozzle is the maximum that
can be used for handgun applications when no manufacturer
specified combination of nozzle and pressure for droplet size
are available for that equipment. Upon request by the depart-

ment the applicator shall provide all data which supports the
nozzle configuration is compliant with the spray droplet clas-

produces a spray droplet size that falls within the very coarse

sifications of medium or larger.

(or larger) range as defined by the ASABE standards shall be
exempt from the 85°F. temperature cutoff requirement: Pro-
vided further, That when using ((tke)) an invert system,
applications may ((eentinte)) occur up to 95°F. with a maxi-
mum wind velocity of fifteen miles per hour and with water
carrier at twelve or more gallons per acre.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-645 ((Whatis-the)) Evening cutoff for
use restricted herbicides((2)) in_eastern Washington. On
and after May 1st through October 31st of each year, the
application of use restricted herbicides is prohibited daily
from three hours prior to sunset to sunrise the following
morning: Provided, That if there is a mean sustained legal
wind velocity of not less than five miles per hour the applica-
tion of use restricted herbicides is allowed in Areas 3 and 4 up
to one hour prior to sunset in all counties as restricted by rule
except Benton, Franklin, Yakima, and Walla Walla counties.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-650 ((Can-a-permitbe-issued)) Permits

for the application of certain use restricted herbi-

cides((2)). The Washington state department of agriculture

may issue a permit, upon receipt of a written request, to mix,

load and apply certain use restricted herbicides ((ferptrpeses
C eritical i Lok b aetivit et
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AMENDATORY SECTION (Amending WSR 10-15-015,
filed 7/8/10, effective 8/8/10)

WAC 16-230-665 ((What-are-the)) Restrictions on
aerial applications near vineyards((2)). (1) Aerial applica-
tion of use restricted herbicides is prohibited within one mile
of any commercial vineyard: Provided, That the Washington
state department of agriculture may approve written requests
and issue permit for aerial application of use restricted herbi-
cides that may be applied to lands located one-half to one
mile from commercial vineyards: Provided further, That no
distance restrictions shall apply to aerial applications of use
restricted herbicides near Vineyards during the grape dormant
season if written permission of the vineyard owner/manager
is obtained. ((EXCEPTIONS-arefound-inFranklin-and-Grant
Ceuntyrestrietions:))

(2) Commercial vineyard means a parcel of land from
which the grape crop is intended to be sold to a processor, or
intended to be used for commercial wine making, or intended
for the commercial fresh market.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-670 Use restricted herbicides—Eastern
Washington—Aircraft boom length and ((pressure))
application requirements. In all ((Areast-and2,-efall))
counties restricted by rule the working boom length on fixed
wing aircraft shall not exceed 3/4 of the wing span and the

Proposed
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working boom length on helicopters shall not exceed 6/7 of
the total rotor length or 3/4 of the total rotor length where the
rotor length exceeds forty feet.

((Pressurefer-aerial-equipmentshall netexeeed 25-pstat
35 s 3 and e ol . ctod 1

may-be-used-withinvertsystems-whieh-are-allowed-by-writ-
tenpermit-only:)) Acrial applications of use restricted herbi-
cides shall conform to a combination of nozzles, pressure
(psi). plates, nozzle orientation, and aircraft speed that pro-
duces a spray droplet class that falls within the coarse (or
larger) range as defined by the ASABE standards. Upon
request by the department the applicator shall provide all data
which supports the nozzle configuration is compliant with
spray droplet classifications of coarse (or larger).

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-800 ((Whatis—the)) Area under order
and restrictions for Benton County((2)). (1) The area under
order includes: All lands lying within the boundaries of Ben-
ton County.

(2) The distribution, use, and application of use restricted
pesticides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-810 ((What-are-the)) Restrictions on
the application of certain pesticides in Benton
County((2)). For the purposes of WAC 16-230-800 through
((+H6-2306-870)) 16-230-868, the following pesticides are
declared to be use restricted pesticides:

(1) Use restricted herbicides:*

(a) Sulfonylurea herbicides (such as Glean, Telar,
Finesse, Escort);

(b) Desiccants and defoliants (such as Paraquat, Diquat,
Endothall);

(c¢) Glyphosate (such as Roundup, Landmaster);

(d) Phenoxy hormone-type herbicides (such as 2,4-D,
2,4-DB, 2,4-DP (dichlorprop), MCPA, MCPB, MCPP
(mecoprop)), except:

(i) Salt formulations, including amine and sodium, dis-

tributed in quantities of one gallon or less;

(i1) Dry formulations of phenoxy hormone-type herbi-
cides (e.g.. 2.4-D, 2.4-DB, 2.4-DP (dichlorprop). MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf;

(iii) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

(e) Dicamba (such as Banvel);

(f) Bromoxynil except that the cutoff date of April 5th
does not apply.
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(2) Use restricted insecticides:

(a) Aerial applications of category I insecticides with the
signal words danger/poison on the label, except granular and
pellet formulations;

(b) Aerial applications of category I insecticides, except
granular and pellet formulations in Area 1 and Area 1A.
*Listed trade names are to be used as a guide and may not
include all the trade or brand names under which the chemi-
cals are distributed.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-815 ((€an)) Application of Paraquat

and Diquat ((be-applied)) by air in Benton County((2?)).
Aerial application of Paraquat or Diquat is prohibited in the

entire area under order listed in WAC 16-230-800.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-820 ((€an)) Application of sulfony-
lurea herbicides ((be-apphed)) by air in Benton
County((2)). Application of sulfonylurea herbicides (such as
Glean, Telar, Finesse, Escort) to fallow land or to land during
the time between harvest and emergence above the furrows of
the subsequent cereal grain crop is prohibited.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-825 ((Whatare-the)) Conditions apply-
ing to permits in Benton County((%)). The following condi-
tions will apply to all permits issued under the authority of
WAC 16-230-800 through ((+6-230-870)) 16-230-868.

(1) Application for a permit may be made to the Wash-
ington State Department of Agriculture, Compliance Branch,
21 N. First Avenue Suite 236, Yakima, Washington 98902.
Applications may also be taken in person or by facsimile.
Permits will not be granted by telephone.

(2) The department may make on-site monitoring of the
application a condition of any permit. A representative of the
department may condition, deny, or revoke a permit at any
time, if the representative determines that the situation at the
application site creates an unreasonable risk of drift. In deter-
mining whether the situation at the application site creates an
unreasonable risk of drift, the representative may consider all
relevant factors such as temperature, air inversions, time of
day, burning restrictions, wind direction, wind velocity,
topography, and type and condition of application equipment.

(3) No permit shall be issued to apply any pesticide
unless that permit is consistent with existing department laws
and rules.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-830 ((€an)) Application of use

restricted pesticides ((be-applied)) in an emergency((?)) in
Benton County. In the event of an emergency, as declared by
the director, the department may issue permits for the use of
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use restricted pesticides in variation of any restrictions con-
tained in the area under order as defined in WAC 16-230-
800. An emergency under this section may be declared if the
director determines that the risk and amount of economic
harm to any agriculture crop substantially outweighs the risk
and amount of damage likely to occur if a variance permit is
issued.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-835 ((What-are-the)) Boundaries and
restrictions for Benton County Area 1((2)). (1) Area 1
description (North Horse Heaven Hills). An area including all
lands lying within a boundary line beginning at the northwest
corner of Section 31, T8N, R24E; thence east two miles along
section lines to the northwest corner of Section 33, T8N,
R24E; thence north one mile along section lines to the north-
west corner of Section 28, T8N, R24E; thence east seven
miles along section lines to the northwest corner of Section
27, T8N, R25E; thence north two miles along section lines to
the northwest corner of Section 15, T8N, R25E; thence east
eight miles along section lines to the northwest corner of Sec-
tion 13, T8N, R26E; thence south two miles along section
lines to the northwest corner of Section 25, T8N, R26E;
thence east two miles along section lines to the northwest cor-
ner of Section 29, T8N, R27E; thence south one mile along
section lines to the northwest corner of Section 32, T8N,
R27E; thence east three miles along section lines to the north-
west corner of Section 35, T8N, R27E; thence south one mile
along section lines to the northwest corner of Section 2, T7N,
R27E; thence east one mile along section lines to the north-
west corner of Section 1, T8N, R27E; thence south two miles
along section lines to the northwest corner of Section 13,
T7N, R27E; thence east four miles along section lines to the
northwest corner of Section 15, T7N, R28E; thence south one
mile along section lines to the northwest corner of Section 22,
T7N, R28E; thence east ten miles along section lines to the
northwest corner of Section 20, T7N, R30E; thence south two
miles along section lines to the northwest corner of Section
32, T7N, R30E; thence east seven miles along section lines to
the Columbia River in Section 29, T7N, R31E; thence south
approximately two miles along the Columbia River to the
south section line of Section 5, T6N, R31E; thence west
approximately eight miles along section lines to the south-
west corner of Section 1, T6N, R29E; thence north two miles
along section lines to the southwest corner of Section 25,
T7N, R29E; thence west thirteen miles along section lines to
the southeast corner of Section 27, T7N, R27E; thence north
one mile along the section line to the northeast corner of Sec-
tion 27, T7N, R27E; thence west one mile along the section
line to the northwest corner of Section 27, T7N, R27E; thence
north two miles along section lines to the northeast corner of
Section 16, T7N, R27E; thence west one mile along the sec-
tion line to the southeast corner of Section 8, T7N, R27E;
thence north one mile along the section line to the northeast
corner of Section 8, T7N, R27E; thence west approximately
twenty miles along section lines to the Benton-Yakima
County line at the southwest corner of Section 6, T7N, R24E;
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thence north two miles along the county line to the point of
beginning.

(2) Area 1 restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-230-810 is prohibited: Provided, That the
department may issue written permits for application of
insecticides not containing the signal words danger/poison on
the label.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited on and after
April 5th through October 31st of each year: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset to sunrise the fol-
lowing morning: Provided, That applications of use restricted
herbicides are exempt from the sunset restrictions when using
an application rate of forty gallons of water carrier or greater

per treated acre ((attwenty-pounds-of-pressure-orless-at-the

nrezzle)) and conforming to the manufacturer's specified
combination of nozzle type/size and pressure in pounds per

square inch (psi) at the nozzle that produces a spray droplet
size that falls within the very coarse (or larger) range as
defined by the ASABE standards: Provided further, That
applications of granular and pellet formulations of the use
restricted herbicides are exempt from the sunset restrictions:
Provided further, That applications of use restricted herbi-
cides on small experimental plots for research purposes are
exempt from the sunset restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-836 ((What-are-the)) Boundaries and
restrictions in Benton County Area 1A((?)). (1) Area 1A
description. All lands lying within a boundary line beginning
at the northwest corner of Section 31, T8N, R24E; thence east
two miles along section lines to the northwest corner of Sec-
tion 33, T8N, R24E; thence north one mile along section lines
to the northwest corner of Section 28, T8N, R24E; thence
east seven miles along section lines to the northwest corner of
Section 27, T8N, R25E; thence north two miles along section
lines to the northwest corner of Section 15, T8N, R25E;
thence east eight miles along section lines to the northwest
corner of Section 13, T8N, R26E; thence south two miles
along section lines to the northwest corner of Section 25,
T8N, R26E; thence east two miles along section lines to the
northwest corner of Section 29, T8N, R27E; thence south one
mile along section lines to the northwest corner of Section 32,
T8N, R27E; thence east three miles along section lines to the
northwest corner of Section 35, T8N, R27E; thence south one
mile along section lines to the northwest corner of Section 2,
T7N, R27E; thence east one mile along section lines to the
northwest corner of Section 1, T8N, R27E; thence south two
miles along section lines to the northwest corner of Section
13, T7N, R27E; thence east four miles along section lines to
the northwest corner of Section 15, T7N, R28E; thence south
one mile along section lines to the northwest corner of Sec-
tion 22, T7N, R28E; thence east ten miles along section lines
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to the northwest corner of Section 20, T7N, R30E; thence
south two miles along section lines to the northwest corner of
Section 32, T7N, R30E; thence east seven miles along sec-
tion lines to the Columbia River in Section 29, T7N, R31E;
thence north approximately three miles to the Kennewick
Irrigation District (K.I.D.) Division Four Canal in Section 8,
T7N, R31E; thence westerly along the K.I.D. Division Four
Canal to the intersection with the K.I.D. Main Irrigation
Canal at the Amon Pumping Station located in Section 7,
T8N, R29E; thence westerly along the K.I.D. Main Irrigation
Canal to its intersection with the east section line of Section
14, T9N, R26E; thence south approximately one mile along
the section line to the northwest corner of Section 25, TON,
R26E; thence northwest approximately one and four tenths
miles diagonally across Section 23 to the northwest corner of
Section 23, TIN, R26E; thence west two miles along section
lines to the northwest corner of Section 21, T9N, R26E;
thence southwest approximately one and four tenths miles
diagonally across Section 20 to the northwest corner of Sec-
tion 29, T9N, R26E; thence west one mile along section lines
to the northwest corner of Section 30, TON, R26E; thence
south one mile along section lines to the northwest corner of
Section 31, TON, R26E; thence west two miles along section
lines to the northwest corner of Section 35, TON, R25E;
thence southwest approximately one and four tenths miles
diagonally across Section 34 to the northwest corner of Sec-
tion 3, T8N, R25E; thence west one mile along section lines
to the northwest corner of Section 4, T8N, R25E; thence
southwest approximately one and four tenths miles diago-
nally across Section 5 to the northwest corner of Section 8,
T8N, R25E; thence west one mile along section lines to the
northwest corner of Section 7, T8N, R25E; thence south one
mile along section lines to the northwest corner of Section 18,
T8N, R25E; thence west two miles along section lines to the
northwest corner of Section 14, T8N, R24E; thence south one
mile along section lines to the northwest corner of Section 23,
T8N, R24E; thence west four miles to the northwest corner of
Section 19, T8N, R24E; thence south two miles along the
county line to the point of beginning.
(2) Area 1A restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-230-810 is prohibited: Provided, That the
department may issue written permits for application of
insecticides not containing the signal words danger/poison on
the label.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited on and after
April 5th through October 31st of each year: Provided, That
phenoxy hormone-type sprays may be applied by aircraft to
orchards for the prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, applications of use restricted herbicides are prohibited
daily from three hours prior to sunset until two hours after
sunrise the following morning: Provided, That applications
of use restricted herbicides are exempt from the sunset and
sunrise restrictions when using an application rate of forty
gallons of water carrier or greater per treated acre ((at-twenty
peunds-efpressure-orless-at-the-nozzle)) and conforming to
the manufacturer's specified combination of nozzle type/size
and pressure in pounds per square inch (psi) at the nozzle that
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produces a spray droplet size that falls within the very coarse
(or larger) range as defined by the ASABE standards: Pro-
vided further, That applications of granular and pellet formu-
lations of the use restricted herbicides are exempt from the
sunset and sunrise restrictions: Provided further, That appli-
cations of use restricted herbicides on small experimental
plots for research purposes are exempt from the sunset and
sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-840 ((What-are-the)) Boundaries and
restrictions for Benton County Area 2((2)). (1) Area 2
description. An area including all lands lying within a bound-
ary line beginning at the northwest corner of Section 25,
T10N, R26E; thence south approximately five miles along
section lines to the intersection with the Kennewick Irrigation
District (K.I.D.) main canal; thence easterly along the K.I.D.
main canal to the Amon pumping station located in Section 7,
T8N, R29E; thence southeasterly along the K.I.D. Division
Four Canal to the Columbia River in Section 8, T7N, R31E;
thence northwesterly along the Columbia River until its inter-
section with the United States Department of Energy Hanford
Site south boundary line; thence west approximately one mile
and south approximately two and one-half miles along the
south boundary line to the southeast corner of Section 27,
T10N, R28E; thence west seven miles along section lines to
the southwest corner of Section 27, TION, R27E; thence
north one mile along the section line to the northwest corner
of Section 27, T10N, R27E; thence west four miles along sec-
tion lines to the point of beginning.

(2) Area 2 restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-230-810 is prohibited.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, applications of use restricted herbicides are prohibited
daily from three hours prior to sunset until two hours after
sunrise the following morning: Provided, That applications
of use restricted herbicides are exempt from the sunset and
sunrise restrictions when using an application rate of forty
gallons of water carrier or greater per treated acre ((at-twenty
peunds-efpressure-orless-at-the-nozzle)) and conforming to
the manufacturer's specified combination of nozzle type/size
and pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the very coarse
(or larger) range as defined by the ASABE standards: Pro-
vided further, That applications of granular and pellet formu-
lations of the use restricted herbicides are exempt from the
sunset and sunrise restrictions: Provided further, That appli-
cations of use restricted herbicides on small experimental
plots for research purposes are exempt from the sunset and
sunrise restrictions.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-845 ((What-are-the)) Boundaries and
restrictions for Benton County Area 3((2)). (1) Area 3
description.

(a) Eastern Yakima Valley. An area including all lands
lying within a boundary line beginning at the northwest cor-
ner of Section 19, T8N, R24E; thence east four miles along
section lines to the southwest corner of Section 14, T8N,
R24E; thence north one mile along the section line to the
northwest corner of Section 14, T8N, R24E; thence east two
miles along section lines to the southwest corner of Section 7,
T8N, R25E; thence north one mile along the section line to
the northwest corner of Section 7, T8N, R25E; thence east
one mile along the section line to the southwest corner of
Section 5, T8N, R25E; thence northeast approximately one
and four-tenths of a mile diagonally across Section 5 to the
northeast corner of Section 5, T8N, R25E; thence east one
mile along the section line to the southwest corner of Section
34, TON, R25E; thence northeast approximately one and
four-tenths of a mile diagonally across Section 34 to the
northeast corner of Section 34, TIN, R25E; thence east two
miles along section lines to the southwest corner of Section
30, TON, R26E; thence north one mile along the section line
to the northwest corner of Section 30, TON, R26E; thence
east one mile along the section line to the southwest corner of
Section 20, TON, R26E; thence northeast approximately one
and four-tenths of a mile diagonally across Section 20 to the
northeast corner of Section 20, TON, R26E; thence east two
miles along section lines to the northwest corner of Section
23, TON, R26E; thence southeast approximately one and
four-tenths of a mile diagonally across Section 23 to the
southeast corner of Section 23, TIN, R26E; thence north six
miles along section lines to the northwest corner of Section
25, T10N, R26E; thence west four miles along section lines
to the northwest corner of Section 29, T10N, R26E; thence
south one mile along the section line to the southwest corner
of Section 29, T10N, R26E; thence west eleven miles along
section lines to the southeast corner of Section 29, T10N,
R24E; thence north one mile along the section line to the
intersection with Anderson Road at the northeast corner of
Section 29, T10N, R24E; thence west two miles along
Anderson Road and section lines to the Benton-Yakima
County line at the northwest corner of Section 30, T10N,
R24E; thence south approximately eleven miles along the
Benton-Yakima county line to the point of beginning.

(b) Cold Creek Area. An area including all lands lying
within a boundary line beginning at the intersection of the
Benton-Yakima County line and the Columbia River in Sec-
tion 7, T13N, R24E; thence south approximately six and one-
half miles along the Benton-Yakima County line to the south-
west corner of Section 7, T12N, R24E; thence east five miles
along section lines to the southeast corner of Section 11,
T12N, R24E; thence north approximately seven miles along
section lines to the Columbia River; thence west approxi-
mately five miles along the Columbia River to the point of
beginning.

(c) Horse Heaven Hills southwest buffer zone. An area
near Patterson starting at the southeast corner of Section 7,
T5N, R26E following section lines north five miles to the
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northeast corner of Section 19, T6N, R26E; thence west two
miles to the northwest corner of Section 24, T6N, R25E;
thence south one-half mile along section line; thence west
two miles to the common boundary of Sections 21 and 22,
T6N, R25E; thence north one-half mile to the northeast cor-
ner of Section 21, T6N, R25E; thence west three miles to the
northwest corner of Section 19, T6N, R25E; thence south
three miles to the southwest corner of Section 31, T6N,
R25E; thence east three miles to the southeast corner of Sec-
tion 33, T6N, R25E; thence south three miles to the southeast
corner of Section 16, TSN, R25E; thence west one mile to the
northwest corner of Section 21, T5N, R25E; thence south one
mile to the southwest corner of Section 21, TSN, R25E;
thence east two miles to the southeast corner of Section 22,
T5N, R25E; thence north one mile to the northeast corner of
Section 22, TSN, R25E; thence east two miles to the south-
east corner of Section 13, TSN, R25E; thence north one mile
to the northeast corner of Section 13, TSN, R25E; thence east
one mile to the point of origin.

(2) Area 3 restrictions.

(a) Application by air of use restricted herbicides as
defined in WAC 16-230-810 is prohibited.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, applications of use restricted herbicides are prohibited
daily from three hours prior to sunset until two hours after
sunrise the following morning: Provided, That applications
of use restricted herbicides are exempt from the sunset and
sunrise restrictions when using an application rate of forty
gallons of water carrier or greater per treated acre ((at-twenty
pounds-ef pressure-orless-at-thenezzle)) and conforming to
the manufacturer's specified combination of nozzle type/size
and pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the very coarse
(or larger) range as defined by the ASABE standards: Pro-
vided further, That applications of granular and pellet formu-
lations of the use restricted herbicides are exempt from the
sunset and sunrise restrictions: Provided further, That appli-
cations of the use restricted herbicides on small experimental
plots for research purposes are exempt from the sunset and
sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-850 ((What-are-the)) Boundaries and
restrictions for Benton County Area 4((2)). (1) Area 4
description.

(a) Tri-Cities northwest buffer zone. An area including
all lands lying within a boundary line beginning at the north-
west corner of Section 25, T10N, R26E; thence north two
miles along section lines to the northwest corner of Section
13, T10N, R26E; thence east one mile along the section line
to the northeast corner of Section 13, TION, R26E; thence
north approximately one-half mile along the section line to
the United States Department of Energy Hanford Site south
boundary line; thence easterly approximately ten miles and
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south approximately two and one-half miles along the south
boundary line to the south section line of Section 27, TION,
R28E; thence west approximately six and three-fourths miles
along section lines to the southwest corner of Section 27,
T10N, R27E; thence north one mile along the section line to
the northwest corner of Section 27, T10N, R27E; thence west
four miles along section lines to the point of beginning.

(b) Tri-Cities northeast buffer zone. An area including
all lands lying within a boundary line beginning at the inter-
section of the Esquatzel Diversion Channel drain and the
Columbia River; thence east along the Esquatzel Channel to
its intersection with Road 68; thence southeasterly approxi-
mately one mile along Road 68 to its intersection with Fraser
Drive near the northeast corner of Section 24, T10N, R28E;
thence south approximately four miles along section lines
and portions of Fraser Drive and Dent Road to the southwest
corner of Section 6, TON, R29E; thence east approximately
eight and one-half miles along section lines and a portion of
Foster Wells Road to its intersection with the Bonneville
Power Administration power line in Section 4, T9N, R30E;
thence southeasterly approximately seven miles along the
power line to its intersection with SR 124 in Section 32, TN,
R31E; thence easterly approximately two and one-half miles
along SR 124 to the east section line of Section 34, T9N,
R31E near the intersection of SR 124 and the Union Pacific
Railroad; thence south approximately three miles along sec-
tion lines to the southeast corner of Section 15, T8N, R31E;
thence west approximately one-fourth mile along the section
line to the Union Pacific Railroad; thence southerly approxi-
mately four and one-half miles along the railroad to its inter-
section with U.S. Highway 12 near the Boise Cascade paper
mill; thence northwesterly along Highway 12 to its intersec-
tion with Interstate 182; thence westerly along I-182 to the
west shoreline of the Columbia River; thence northerly
approximately six and one-half miles along the Columbia
River to the U.S. Department of Energy Hanford Site south
boundary line in Section 14, TION, R28E; thence cast
approximately one-half mile across the Columbia River to its
east shoreline; thence northerly approximately one-half mile
to the point of beginning.

(2) Area 4 restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-230-810 may be made by written permit
only.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset until two hours
after sunrise the following morning: Provided, That applica-
tions of use restricted herbicides are exempt from the sunset
and sunrise restrictions when using an application rate of
forty gallons of water carrier or greater per treated acre ((at

)) and con-
forming to the manufacturer's specified combination of noz-
zle type/size and pressure in pounds per square inch (psi) at
the nozzle that produces a spray droplet size that falls within
the very coarse (or larger) range as defined by the ASABE
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standards: Provided further, That applications of granular and
pellet formulations of the use restricted herbicides are exempt
from the sunset and sunrise restrictions: Provided further,
That applications of the use restricted herbicides on small
experimental plots for research purposes are exempt from the
sunset and sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-855 ((What-are-the)) Boundaries and
restrictions for Benton County Area 5((2)). (1) Area 5
description.

(a) Cold Creek buffer zone. An area including all lands
lying within a boundary line beginning at the southwest cor-
ner of Section 7, T12N, R24E; thence east five miles along
section lines to the southeast corner of Section 11, T12N,
R24E; thence north approximately seven miles along section
lines to the Columbia River; thence easterly approximately
two miles along the Columbia River to the east section line of
Section 6, T13N, R25E, near the Vernita Bridge; thence
south approximately eight and one-half miles along section
lines to the southeast corner of Section 18, T12N, R25E;
thence west seven miles along section lines to the Benton-
Yakima County line at the southwest corner of Section 18,
T12N, R24E; thence north one mile along the county line to
the point of beginning.

(b) Roza buffer zone. An area including all lands lying
within a boundary line beginning at the northwest corner of
Section 25, T10N, R26E; thence west four miles along sec-
tion lines to the northwest corner of Section 29, T10N, R26E;
thence south one mile along the section line to the southwest
corner of Section 29, TION, R26E; thence west eleven miles
along section lines to the southeast corner of Section 29,
T10N, R24E; thence north one mile along the section line to
the intersection with Anderson Road at the northeast corner
of Section 29, T10N, R24E; thence west two miles along
Anderson Road and section lines to the Benton-Yakima
County line at the northwest corner of Section 30, T10N,
R24E; thence north two miles along the county line to the
northwest corner of Section 18, TION, R24E; thence east
four miles along section lines to the northeast corner of Sec-
tion 15, T10ON, R24E; thence south one mile along the section
line to the southeast corner of Section 15, T10, R24E; thence
east seven miles along section lines to the southwest corner of
Section 13, T10N, R25E; thence north one mile along the
section line to the northwest corner of Section 13, T10N,
R25E; thence east six miles along section lines to the north-
west corner of Section 13, TION, R26E; thence south two
miles along section lines to the point of beginning.

(c) Horse Heaven Hill southwest buffer zone. An area
including all lands lying within a boundary line beginning at
the northwest corner of Section 13, T6N, R24E; thence south
five miles along section lines to the southwest corner of Sec-
tion 1, TSN, R24E; thence east three miles along the section
lines to the northeast corner of Section 8, T5N, R25E; thence
south one mile along the section line to the southeast corner
of Section 8, TSN, R25E; thence west one mile along the sec-
tion line to the southwest corner of Section 8, TSN, R25E;
thence south approximately five miles to the Washington




Washington State Register, Issue 18-22

Oregon border; thence northeasterly along the Washington
Oregon border until its intersection with the eastern section
line of Section 8, T5N, R26E; thence north approximately six
miles along section lines to the northeast corner of Section
17, T6N, R26E; thence west nine miles to the point of begin-
ning.

(2) Area 5 restrictions.

(a) Application by air of use restricted herbicides as
defined by WAC 16-230-810 may be made by written permit
only.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited on and after
April 5th through October 31st of each year: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(¢) On and after April 5th through October 31st of each
year all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset until two hours
after sunrise the following morning: Provided, That applica-
tions of use restricted herbicides are exempt from the sunset
and sunrise restrictions when using an application rate of
forty gallons of water carrier or greater per treated acre ((at

twenty-pounds—efpressure-orless-at-thenezzle)) and con-

forming to the manufacturer's specified combination of noz-
zle type/size and pressure in pounds per square inch (psi) at

the nozzle that produces a spray droplet size that falls within
the very coarse (or larger) range as defined by the ASABE
standards: Provided further, That applications of granular and
pellet formulations of the use restricted herbicides are exempt
from the sunset and sunrise restrictions: Provided further,
That applications of the use restricted herbicides on small
experimental plots for research purposes are exempt from the
sunset and sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-860 ((What-are-the)) Boundaries and
restrictions for Benton County Area 6((2)). (1) Area 6
description. All remaining lands in the area under order.

(2) Area 6 restrictions.

(a) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited on and after
April 5th through October 31st of each year: Provided, That
phenoxy hormone-type sprays may be applied by aircraft to
orchards for the prevention of fruit drop.

(b) On and after April 5th through October 31st of each
year all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset to sunrise the fol-
lowing morning: Provided, That applications of use restricted
herbicides are exempt from the sunset restrictions when using
an application rate of forty gallons of water carrier or greater

per treated acre ((at-twenty-peunds-of pressure-orless-at-the

nrezzle)) and conforming to the manufacturer's specified
combination of nozzle type/size and pressure in pounds per

square inch (psi) at the nozzle that produces a spray droplet
size that falls within the very coarse (or larger) range as
defined by the ASABE standards: Provided further, That
applications of granular and pellet formulations of the use
restricted herbicides are exempt from the sunset restrictions:
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Provided further, That applications of use restricted herbi-
cides on small experimental plots for research purposes are
exempt from the sunset restrictions.

(c) On and after April 5th through October 31st of each
year, aerial applications of use restricted herbicides are pro-
hibited daily from three hours prior to sunset until two hours
after sunrise the following morning.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-861 ((What-are-the)) Restrictions on
applications in Benton County due to wind condi-

tions((2)). The use or application of all herbicides and class 1
and 2 insecticides are prohibited in the area under order listed
in WAC 16-230-800 when the mean sustained wind velocity
is over ten miles per hour throughout the year((:+ Previded;

Fhat-applications shall be-allowed in-higher veloeity-winds

. Heation I chall bet :
researeh-data)): Provided further, That applications of granu-
lar and pellet formulations of use restricted pesticides defined
in WAC 16-230-810 as well as applications made to struc-
tures are exempt from the wind restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-230-868 ((What-are-the)) Restrictions on
applications in Benton County due to weather((2)). Use
restricted herbicides shall not be applied throughout the year
in the entire area under order when there is a temperature
inversion present or weather conditions are such that damage
could result to adjacent and nearby towns, susceptible crops,
and plantings through physical drift or volatilization: Pro-
vided, That applications of use restricted herbicides are
exempt from the inversion requirements when using one hun-
dred gallons or greater of water carrier per treated acre
((whileusing ne—greater-thanfifteenpounds-of pressureper
square-ineh-at-the-nezzle)) and conforming to the manufac-
turer's specified combination of nozzle type/size and pressure
in pounds per square inch (psi) at the nozzle that produces a
spray droplet size that falls within the very coarse (or larger)
range as defined by the ASABE standards.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-230-440 What are the boundaries and restric-

tions for Area 4?

WAC 16-230-450 What information does an aerial appli-

cator need from the landowner?

WAC 16-230-460 Does a commercial greenhouse need to

be notified?

WAC 16-230-510 Definition.
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WAC 16-230-625 What are the restrictions on mixing and

loading use restricted herbicides?

WAC 16-230-630 What are the restrictions for storage of

use restricted herbicides?

WAC 16-230-635 What are the restrictions on petroleum
and vegetable oil carriers and spray

adjuvants?

WAC 16-230-660 Can an aircraft turn or fly low over cit-

ies and towns?

WAC 16-230-673 Use restricted herbicides—Eastern
Washington—Application through irri-

gation systems.

WAC 16-230-675 Use restricted herbicides—Eastern
Washington—Minimum nozzle orifice
and core plate sizes for aircraft applica-

tion.

WAC 16-230-813 When are oil-type carriers prohibited in

Benton County?

WAC 16-230-863 Application of pesticides in Benton
County—Use restricted herbicides

ground apparatus nozzle requirements.

WAC 16-230-864 Application of pesticides in Benton
County—Use restricted herbicides, air-
craft boom length, pressure, and nozzle

requirements.

WAC 16-230-866 Application of pesticides in Benton
County—Use restricted herbicides—
Temperature conditions.

NEW SECTION

WAC 16-231-085 Adoption of national consensus
code. Adoption of provisions under the American Society of
Agricultural and Biological Engineers (ASABE) standards in
this chapter is adoption of the provisions in the July 2018 ver-
sion.

NEW SECTION

WAC 16-231-090 Order of precedence. If there is a
conflict between the spray droplet spectrum size required in
these rules and that which is required by the pesticide label,
the applicator must use the largest droplet spectrum size
required.

NEW SECTION

WAC 16-231-095 Definitions. "Ready-to-use" means a
pesticide that is applied directly from its original container
consistent with label directions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-100 ((What-are-the)) Restrictions for
pesticide use in Franklin County((%)). (1) The area under
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order includes all lands lying within the boundaries of Frank-
lin County. WAC ((+6-23+-110)) 16-231-115 through 16-
231-183 applies to the area under order.

(2) The distribution, use, and application of use restricted
pesticides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-686)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-105 ((What=are)) Use restricted herbi-
cides in Franklin County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g.. 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop), MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-107 ((What-are)) Use restricted pesti-
cides in certain areas of Franklin County((2)). The follow-
ing pesticides are declared to be use restricted pesticides in
Areas 2A, 4A, and 6:

(1) Use restricted herbicides™:

(a) Sulfonylurea herbicides (such as Glean, Telar,
Finesse, Escort);

(b) Desiccants and defoliants (such as Paraquat, Diquat,
Endothall);

(c) Glyphosate (such as Roundup, Landmaster);

(d) Phenoxy hormone-type herbicides (such as 2,4-D,
MCPA);

(e) Dicamba (such as Banvel);

(f) Bromoxynil except that the cutoff dates of April 5th,
April 15th and May 16th do not apply.

* This is to be used only as a guide and may not include all brand or trade
names under which these chemicals are distributed.

(2) All aerial applications of Category I insecticides with
the signal words danger/poison on the label, except granular
and pellet formulations.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-115 ((What-are-the)) Boundaries and
restrictions for use restricted herbicides((—)) in Franklin
County((—)) Area 1((2)). (1) Area 1 description.

(a) This area includes all lands lying within a boundary
line starting at the northwest corner of Section 6, T14N,
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R28E; thence east along the Adams-Franklin County line
thirteen miles more or less to the intersection with State
Route 17; thence southeasterly along State Route 17, includ-
ing the right of way, to the intersection with Highway 395 at
the town of Mesa; thence southerly along Highway 395,
including the right of way, seven miles more or less to the
intersection with the common boundary between Sections 2
and 11, T11N, R30E at the town of Eltopia; thence east along
the section line, one mile more or less to the northeast corner
of Section 12, T11N, R30E; thence south along the section
lines twelve miles more or less to the southeast corner of Sec-
tion 1, T10N, R30E; thence west two miles along section
lines to the southeast corner of Section 3, TIN, R30E; thence
north one mile along section lines to the northeast corner of
Section 3, TIN, R30E; thence west along section lines three
miles to the southeast corner of Section 31, TION, R30E;
thence north two miles along Highway 395 to the intersection
with the Selph Landing Road near the northeast corner of
Section 30, TION, R30E; thence seven miles west along
Selph Landing Road to the northwest corner of Section 30,
T10N, R29E; thence north along section lines and portions of
Fraser Drive until the intersection with Road 68, thence
northwesterly along Road 68 until its intersection with the
Esquatzel Channel; thence west along the Esquatzel Channel
until its intersection with the Columbia River; thence north-
westerly along the Columbia River to the Grant-Franklin
County line at the north section line of Section 29, T14N,
R27E; thence east along the Grant-Franklin County line four
miles more or less to the northwest corner of Section 30,
T14N, R28E; thence north along the Grant-Franklin County
line four miles to the point of beginning.

(b) Also including Levey (Ice Harbor Dam area): This
area includes all lands lying within a two-mile radius of
Levey within Franklin County.

(2) Area 1 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 5th
through October 31st of each year: Provided, That low vola-
tile ester formulations of 2,4-DB may be applied to alfalfa
and red clover seed crops on and after November 1st through
April 30th of the following year.

(b) (Onand-after April-S-threugh-Oeteber315)) Ground
applications of use restricted herbicides ((shall-be-madeusing
nozzles-havinga-mintmum-orifice-diameter £ 0-052-ineches:

Previded;That-applications-efuserestrieted-herbieides)) on
asparagus shall ((be-made-using-nozzles-having-mintmum
nozzle-orifice-diametero£0-072inches

)) conform to the man-
ufacturer's specified combination of nozzle type/size and
pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the coarse (or
larger) range as defined by the ASABE standards.

(c) On and after April 5th through October 31st, aircraft
applications of use restricted herbicides are prohibited except
by written permit issued by the department: Provided, That
on and after November 1st through April 4th of the following
year, aircraft applications of use restricted herbicides are
allowed ((ustng-the-eaution-area—restrietions{see-WAC+6-
230-675)

. i
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stdered)) when the application conforms to the manufac-
turer's specified combination of nozzles, pressure (psi).
plates, nozzle orientation, and aircraft speed that produces a
droplet class that falls within the coarse (or larger) range as
defined by the ASABE standards.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-119 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 1A((2)). (1) Area 1A description. This
area includes all lands lying within a boundary line starting at
the intersection of State Route 17 and the Adams-Franklin
County line at the north section line of Section 5, T14N,
R30E; thence east along the Adams-Franklin County line five
miles more or less to the Burlington Northern Railroad;
thence southeasterly along the railroad, including the right of
way, four miles more or less to the intersection with Moon
Road; thence southerly along Moon Road, including the right
of way, two miles more or less to the intersection with State
Route 260 at the southeast corner of Section 27, T14N, R31E;
thence west along State Route 260, including the right of
way, five miles more or less to the intersection with State
Route 17; thence northwesterly along State Route 17, exclud-
ing the right of way, to the point of beginning.

(2) Area 1A restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 15th
through October 31st: Provided, That low volatile ester for-
mulations of 2,4-DB may be applied to alfalfa and red clover
seed crops on and after November 1st through April 30th of
the following year.

(b) (Onand-after AprittS-threugh-Oetober31+;)) Ground
applications of use restricted herbicides ((shal-be-made-using
nezzles-having-a-minimum-orifice-diameter-of-0-052-inehes:

ProvidedThat-applications-efuserestrieted-herbietdes)) on
asparagus shall ((be-made-usingnozzles-havingmintmum
orifice-diameterof 0.072-inches:

the-danger-arearestrietions{see-WAC16-230-675})) con-
form to the manufacturer's specified combination of nozzle
type/size and pressure in pounds per square inch (psi) at the
nozzle that produces a spray droplet size that falls within the
coarse (or larger) range as defined by the ASABE standards.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-125 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 2((2)). (1) Area 2 description. This arca
includes all of the lands lying inside a boundary line starting
at the intersection of State Routes 17 and 260 located at the
northwest corner of Section 36, T14N, R30E; thence east
along State Route 260, excluding the right of way, five miles
more or less to the northeast corner of Section 34, T14N,
R31E; thence south along the section lines fifteen miles more
or less to the Eltopia and Eye Road; thence easterly along the
Eltopia and Eye Road, including the right of way, to the Brass
Road; thence easterly along the Brass Road, including the
right of way, to the Bannenburg Road; thence southeasterly
along the Bannenburg Road, including the right of way, to the
northwest corner of Section 6, TION, R33E; thence south
along the section line one mile more or less to the Snake
River; thence southwesterly along the Snake River to the east
section line of Section 23, TIN, R31E; thence northerly
along section lines approximately two miles until the inter-
section with the Pasco Kahlotus Road at the northeast corner
of Section 11, T9N, R31E; thence west approximately five
miles along section lines and a portion of the Pasco Kahlotus
Road to the intersection of the southeast corner of Section 1,
TON, R30E; thence north along the section lines twelve miles
more or less to the southeast corner of Section 1, T11N,
R30E; thence west along the section line one mile more or
less to Highway 395; thence northerly along Highway 395,
excluding the right of way, seven miles more or less to its
intersection with State Route 17 at the town of Mesa; thence
northerly along State Route 17, excluding the right of way,
seven miles more or less to the point of beginning, excluding
lands in Franklin County within a two-mile radius of the town
of Levey.

(2) Area 2 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 5th
through October 31st of each year.

(b) (On-and-after April-5-threugh-Oectober 31;ground
applications-efuserestrieted-herbieidesshall be-madeusing

los havi I oo di 0036 inches.

£¢))) On and after April 5th through October 31st, air-
craft applications of use restricted herbicides are prohibited
except by written permit issued by the Washington state
department of agriculture.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-130 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 3((%)). (1) Area 3 description. (Dry land
area south and east of Connell.) An area beginning at the
northeast corner of Section 3, T14N, R33E and the Reeder
Road; thence south along the Reeder Road to and along the
Black Road to the Swanson Road; thence east and south
along the Swanson Road to state Highway 260; thence south-
erly along state Highway 260 to the Munt Road; thence south
along the Munt Road to the Largent Road; thence east along
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the Largent Road to the Pasco-Kahlotus Highway to the
Walker Road; thence southerly along the Walker Road to the
Snake River; thence southerly along the Snake River to the
east boundary line of Area 2; thence northerly along the east
boundary line of Area 2 and Area 1A to the Franklin-Adams
County line; thence east fifteen miles more or less along the
county line to the point of beginning.

(2) Area 3 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 16th through October 31st of each
year.

((b)y-On—-and-after May—tthreugh-Oectober 3—ground
amehsaher&s. of use I E'SHIEEEEl }.iEiliiEi.EIES shail EE. ﬁlElEi.E asxﬁg.
nozzles havinga-minimum orifice diameter 6£ 0:02 i tﬂ.ihis

.Ee) .gﬁ and—after Ma} ; E'}HE. u.gh Oetober31 aﬂa.aft
ﬂ]ﬁﬁl‘lfﬂf?&ﬁﬁ of use “.Sﬁ.istesl h“f;fidfs S;h;al;;bE;;Zﬁ;ﬂ;l)e ustg

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-135 ((What-are-the-beundaries—and
restrietions-en—use-restrieted-herbieides)) Boundaries in
Franklin County Area 4((2)). (1)) Area 4 description.
(Dry land area.) All of the remaining lands in Franklin
County lying east of Area 3.

((DrAreadrestrictions:

the-eaution-arearestrictions{see-WAC16-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-145 ((Whatare-the)) Wind restrictions
for use restricted herbicides((—)) in Franklin
County((2)). The use or application of use restricted herbi-
cides shall be prohibited in Areas 1, 1A, 2, 3, and 4 when the
mean sustained wind velocity is over twelve miles per hour
throughout the year: Provided, That such applications shall
be prohibited in Area 1 on and after April 1st through Octo-
ber 31st when the mean sustained wind velocity is over ten

miles per hour((: Previded-further, That-applications-ofuse
restrieted-herbietdesshal-be-allowedinwindsupto—and

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-149 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 2A((%)). (1) Area 2A description. An
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area including all lands lying in a boundary line beginning at
the Columbia River and Interstate 182 near the east section
line of Section 13, TIN, R28E; thence along Interstate 182
until its intersection with U.S. Highway 12; thence southeast-
erly along Highway 12 until its intersection with the Snake
River in Section 35, TON, R30E; thence southwesterly along
the Snake River until its intersection with the Columbia
River; thence northwesterly along the Columbia River to the
point of beginning.

(2) Area 2A restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-231-107 is prohibited.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, applications of use restricted herbicides are prohibited
daily from three hours prior to sunset until two hours after
sunrise the following morning: Provided, That applications
of use restricted herbicides are exempt from the sunset and
sunrise restrictions when using an application rate of forty
gallons of water carrier or greater per treated acre ((at-twenty
pounds-efpressure-orless-at-the-nozzle)) and conforming to
the manufacturer's specified combination of nozzle type/size
and pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the very coarse
(or larger) range as defined by the ASABE standards: Pro-
vided further, That applications of granular and pellet formu-
lations of the use restricted herbicides are exempt from the
sunset and sunrise restrictions: Provided further, That appli-
cations of use restricted herbicides on small experimental
plots for research purposes are exempt from the sunset and
sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-153 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 4A((2)). (1) Area 4A description. An
area including all lands lying within a boundary line begin-
ning at the intersection of the Esquatzel Diversion Channel
drain and the Columbia River; thence east along the Esquat-
zel Channel to its intersection with Road 68; thence south-
easterly approximately one mile along Road 68 to its inter-
section with Fraser Drive near the northeast corner of Section
24, T10N, R28E; thence south approximately four miles
along section lines and portions of Fraser Drive and Dent
Road to the southwest corner of Section 6, TON, R29E;
thence east approximately eight and one-half miles along sec-
tion lines and a portion of Foster Wells Road to its intersec-
tion with the Bonneville Power Administration power line in
Section 4, TON, R30E; thence southeasterly along the power
line until its intersection with the Snake River near the east
line of Section 25, TIN, R30E; thence southwesterly along
the Snake River until its intersection with U.S. Highway 12 in
Section 35, T9N, R30E; thence northwesterly along Highway
12 until its intersection with Interstate 182; thence westerly
along Interstate 182 until its intersection with the Columbia
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River along the east section line of Section 13, T9N, R28E;
thence northerly along the Columbia River to the point of
beginning.

(2) Area 4A restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-231-107 may be made by written permit
only.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset until two hours
after sunrise the following morning: Provided, That applica-
tions of use restricted herbicides are exempt from the sunset
and sunrise restrictions when using an application rate of
forty gallons of water carrier or greater per treated acre ((at
twentypetnds-ef-pressure-orless-at-thenozzle)) and con-

forming to the manufacturer's specified combination of noz-
zle type/size and pressure in pounds per square inch (psi) at

the nozzle that produces a spray droplet size that falls within
the very coarse (or larger) range as defined by the ASABE
standards: Provided further, That applications of granular and
pellet formulations of the use restricted herbicides are exempt
from the sunset and sunrise restrictions: Provided further,
That applications of the use restricted herbicides on small
experimental plots for research purposes are exempt from the
sunset and sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-156 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—)) in Franklin
County((—)) Area 6((2)). (1) Area 6 description. An area
including all lands lying within a boundary line beginning at
the northwest corner of Section 30, T10N, R29E; thence east
seven miles along Selph Landing Road until its intersection
with Highway 395 near the northeast corner of Section 30,
T10N, R30E; thence south two miles along Highway 395 to
the southeast corner of Section 31, T10N, R30E; thence east
three miles along section lines to the northeast corner of Sec-
tion 3, TN, R30E; thence south one mile along section lines
to the southeast corner of Section 3, T9N, R30E; thence east
seven miles along section lines and a portion of the Pasco-
Kahlotus Road until its intersection with the Ice Harbor Dam
Road at the northeast corner of Section 11, T9N, R31E;
thence southerly approximately two miles along section lines
until the intersection with the Snake River; thence southwest-
erly along the Snake River until its intersection with the Bon-
neville Power Administration power line in Section 25, T9N,
R30E; thence northwesterly along the power line until its
intersection with Foster Wells Road in Section 4, T9N,
R30E; thence west approximately eight and one-half miles
along section lines and portions of the Foster Wells Road to
the southwest corner of Section 6, TIN, R29E; thence north
along section lines approximately three miles to the point of
beginning.
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(2) Area 6 restrictions.

(a) The use or application of low volatile ester formula-
tions of use restricted herbicides are prohibited on and after
April 5th through October 31st of each year: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(b) On and after April 5th through October 31st of each
year, all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset to sunrise the fol-
lowing morning: Provided, That applications of use restricted
herbicides are exempt from the sunset restrictions when using
an application rate of forty gallons of water carrier or greater

per treated acre ((at-twenty-peunds-of pressure-orless-at-the

nezzle)) and conforming to the manufacturer's specified
combination of nozzle type/size and pressure in pounds per

square inch (psi) at the nozzle that produces a spray droplet
size that falls within the very coarse (or larger) range as
defined by the ASABE standards: Provided further, That
applications of granular and pellet formulations of the use
restricted herbicides are exempt from the sunset restrictions:
Provided further, That applications of use restricted herbi-
cides on small experimental plots for research purposes are
exempt from the sunset restrictions.

(c) On and after April 5th through October 31st of each
year, aerial applications of use restricted herbicides are pro-
hibited daily from three hours prior to sunset until two hours
after sunrise the following morning.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-159 ((€an)) Application of Paraquat or

Diquat ((be-apphied)) by air in Franklin County((2)).
Aerial application of Paraquat and Diquat is prohibited in

Areas 2A, 4A, and 6.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-162 ((€an)) Application of sulfony-
lurea herbicides ((be-applied)) in Franklin County((2)).
Application of sulfonylurea herbicides (such as Glean, Telar,
Finesse, Escort) to fallow land or to land during the time
between harvest and emergence above the furrows of the sub-
sequent cereal grain crop is prohibited in Areas 2A, 4A, and
6.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-165 ((What-are)) Conditions applying
to permits in Franklin County((%)). The following condi-
tions will apply to all permits issued in Areas 2A, 4A, and 6.

(1) Application for a permit may be made to the Wash-
ington State Department of Agriculture, Compliance Branch,
21 N. Ist Avenue Suite 236, Yakima, Washington 98902.
Applications may also be taken in person or by facsimile.
Permits will not be granted by telephone.

(2) The department may make on-site monitoring of the
application a condition of any permit. A representative of the
department may condition, deny, or revoke a permit at any

Proposed

Washington State Register, Issue 18-22

time, if the representative determines that the situation at the
application site creates an unreasonable risk of drift. In deter-
mining whether the situation at the application site creates an
unreasonable risk of drift, the representative may consider all
relevant factors such as temperature, air inversions, time of
day, burning restrictions, wind direction, wind velocity,
topography, and type and condition of application equipment.

(3) No permit shall be issued to apply any pesticide
unless that permit is consistent with existing department laws
and rules.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-168 ((€an)) Application of use
restricted pesticides ((be-applhied)) in an emergency
((elause2)) in Franklin County. In the event of an emer-
gency, as declared by the director, the department may issue
permits for the use of use restricted pesticides in variation of
any restrictions contained in Areas 2A, 4A, and 6. An emer-
gency under this section may be declared if the director deter-
mines that the risk and amount of economic harm to any agri-
culture crop substantially outweighs the risk and amount of
damage likely to occur if a variance permit is issued.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-171 ((What-are-the)) Restrictions on
applications in Franklin County due to wind((2)). The use
or application of all herbicides and class 1 and 2 insecticides
are prohibited in Areas 2A, 4A, and 6 when the mean sus-
tained wind velocity is over ten miles per hour throughout the
year: Provided, That ((applieations-shall be-allowedinhigher

i )) applications of granular and pellet for-
mulations of use restricted pesticides defined in WAC 16-
231-107 as well as applications made to structures are

exempt from the wind restrictions.

B

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-183 ((What-are-the)) Restrictions on
application of pesticides in Franklin County due to
weather conditions((2)). Use restricted herbicides shall not
be applied throughout the year in the entire area under order
when there is a temperature inversion present or weather con-
ditions are such that damage could result to adjacent and
nearby towns, susceptible crops, and plantings through phys-
ical drift or volatilization: Provided, That applications of use
restricted herbicides are exempt from the inversion require-
ments when using one hundred gallons or greater of water
carrier per treated acre ((while-using-no-greater-thanfifteen
petnds-ofpressure-persquaretnehat-thenozzle)) and con-
forming to the manufacturer's specified combination of noz-
zle type/size and pressure in pounds per square inch (psi) at
the nozzle that produces a spray droplet size that falls within
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the very coarse (or larger) range as defined by the ASABE
standards.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-200 ((Whatare-the)) Restrictions for
herbicide use in Yakima County((2)). (1) The area under
order includes all lands lying within the boundaries of
Yakima County. WAC 16-231-205 through 16-231-235
applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-205 ((What-are)) Use restricted herbi-
cides in Yakima County((%)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA. MCPB. MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-215 ((What-are-the)) Boundaries and
restrictions for Area 1 in Yakima County((%)). (1) Area 1
description. (An area south of the Yakima firing center
including the upper and lower Yakima Valley.) An area start-
ing at the Yakima-Benton County line and the northeast cor-
ner of Section 1, T11IN, R23E; thence west along section
lines seventeen miles more or less to the southeast corner of
Section 31, T12N, R21E; thence north eight miles along sec-
tion lines to the northeast corner of Section 30, T13N, R21E;
thence west along section lines eleven miles to the Yakima
River; thence northwesterly along the Yakima River four
miles more or less to the junction of the Yakima and Naches
Rivers; thence northwesterly along the Naches River for
seven miles more or less to the northwest corner of Section
31, T14N, R18E; thence south one mile along the section line
to the southwest corner of Section 31, T14N, R18E; thence
west along section lines six miles to the northwest corner of
Section 6, T13N, R17E; thence south twenty-four miles
along section lines to the southwest corner of Section 31,
TI10N, R17E; thence east twenty-four miles along section
lines to the southeast corner of Section 36, T10N, R20E;
thence south six miles along section lines to the southwest

[189]

WSR 18-22-130

corner of Section 31, TON, R21E; thence east six miles along
section lines to the northwest corner of Section 6, T8N,
R22E; thence south six miles along section lines to the south-
west corner of Section 31, T8N, R22E; thence east twelve
miles along section lines to the Benton County line; thence
north twenty-four miles to the point of beginning.

(2) Area 1 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 5th
through October 31st: Provided, That low volatile ester for-
mulations of 2,4-DB may be applied to alfalfa and red clover
seed crops at any time.

(b) ((On-and-after-April-5-through-Oetober31;)) Ground
applications of use restricted herbicides ((shall-be-madeusing
nozzles-havinga-minimum-orifice-diameter £ 0-052-inches:
Previded;That-applications-efuserestrieted-herbieides)) on

asparagus shall ((be-madeusingnozzleshaving minimum
nozzle-orifice-diameterof0:0724nehes)) conform to the man-

ufacturer's specified combination of nozzle type/size and
pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the coarse (or
larger) range as defined by the ASABE standards.

(c) Aircraft applications of use restricted herbicides are
allowed only on nonirrigated lands on and after November
1st through April 4th of the following year ((and-shall-be
675))). Aircraft applications of use restricted herbicides are
prohibited on and after April Sth through October 31st: Pro-
vided, That hormone sprays may be applied to orchards to
prevent fruit drop: Provided further, That aircraft applica-
tions are allowed by written permit issued by the Washington
state department of agriculture in those dry land wheat grow-
ing areas east of Moxee and on the Rattlesnake Ridge and the
area south of Horse Heaven Hills Ridge contained in Sections
25,26,27, 28,32, 33,34, 35 and 36, TSN, R23E up to within
one mile of commercial grape plantings and to within one-
quarter mile of other susceptible crops.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-220 ((What-are-the)) Boundaries and
restrictions for Yakima County Area 1A ((in—Yakima
County?)). (1) Area 1A description. (Tieton-Naches Area.)
That portion of T14N, R17E and those portions of Sections
31, 32 and 33, T15N, R17E, lying southwest of the Naches-
Selah Canal; and that portion of T14N, R16E, and those por-
tions of Sections 35 and 36 lying southeast of the Tieton and
Naches rivers.

(2) Area 1A restrictions. On and after April 15th through
October 31st, the use and application of low volatile formula-
tions of use restricted herbicides is prohibited. On and after
April 15th through October 31st, aircraft applications of use
restricted herbicides are allowed ((using-the-warningarea
restrietions{see-WALCH6-230-675))) on dry land wheat up to

within one-quarter mile of susceptible crops.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-225 ((What-are-the)) Boundaries and
restrictions for Yakima County Area 2 ((in—Yakima
County?)). (1) Area 2 descriptions. All remaining lands in
Yakima County.

(2) Area 2 restrictions. ((f2))) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 5th through October 3 1st.

(b)Y Onand-after Apri-S5-threugh-October 3H—ground

appheations-of-userestricted-herbietdesshall- be-madeusing
g . i

.EE) .gﬂ and-after “.ﬁfﬂ : Ehf.e t.*gh Oetober 31 aﬁﬁ.aﬂ

ﬁ]ﬂshsah? ns-of use res tﬂ.sml her E!i;lidegs S?EEHE ;beii;ﬁ;afl)e) usthg

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-235 ((What-are-the)) Restrictions due
to wind conditions((2)) in Yakima County. The use or

application of use restricted herbicides are prohibited in
Areas 1, 1A and 2 when the mean sustained wind velocity is
over twelve miles per hour throughout the year: Provided,
That such applications are prohibited in Areas 1 and 1A on
and after April 1st through October 31st when the mean sus-
tained wind velocity is over ten miles per hour((:+Previded

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-300 ((What-are-the)) Restrictions for
herbicide use in Adams County((2)). (1) The area under
order includes all lands lying within the boundaries of Adams
County. WAC 16-231-305 through 16-231-340 applies to the
area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order must comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-236-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-305 ((What-are)) Use restricted herbi-
cides in Adams County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
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MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-315 ((What-are-the)) Boundaries and
restrictions for Adams County Area 1((2)). (1) Area 1
description. (Lands generally lying within the Columbia
Basin irrigation project east of Warden and in the Othello
area.) An area starting at the intersection of the East Low
Canal and Grant-Adams County line in Section 18, T18N,
R31E; thence southerly along the East Low Canal to the
intersection of the East Low Canal and the Grant-Adams
County line near the southwestern corner of Section 17,
T17N, R31E; thence north six miles more or less to the point
of beginning; and also all lands within a line starting at the
intersection of the East Low Canal and the Grant-Adams
County line near the corner of Section 6, T16N, R30E; thence
southeasterly along the East Low Canal to the Adams-Frank-
lin County line and the southwest corner of Section 31,
T15N, R28E; thence north along the Grant-Adams County
line beginning.

(2) Area 1 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 15th
through October 31st: Provided, That low volatile ester for-
mulations of 2,4-DB may be applied to alfalfa and red clover
seed crops on and after November 1st through April 30th of
the following year.

(b) ((Onrand-after ApriltS-threugh-Oetober31;)) Ground
applications of use restricted herbicides ((shal-be-made-using
nezzles-havinga-minimum-orifice-diameter-of-0-052-inehes:

Provided;That-applications-efuserestricted-herbietdes)) on
asparagus shall ((be-madeusingnozzleshaving minimum
nozzte-ortficedimeterof 0-07 2 tnches

applications-efuserestrieted-herbicidesshall- be-madeusing
the-danger-arearestrictions{see-WAC16-230-675})) con-
form to the manufacturer's specified combination of nozzle
type/size and pressure in pounds per square inch (psi) at the
nozzle that produces a spray droplet size that falls within the
coarse (or larger) range as defined by the ASABE standards.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-320 ((What-are-the)) Boundaries and
restrictions for Adams County Area 2((2)). (1) Area 2
description. (Buffer area east of Area 1.) Beginning at the
Grant-Adams County line Section 6, T18N, R31E; thence
east six miles more or less along the Burlington Northern
Railroad tracks to Kulm Road; thence south three miles more
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or less along Kulm Road to Franz Road; thence east one mile
along Franz Road to Roxboro Road; thence south fourteen
miles along the Roxboro Road to Cunningham Road; thence
southeasterly one mile more or less along Cunningham Road
to Lind-Hatton Road; thence southerly three miles more or
less along Lind-Hatton Road to Roxboro Road; thence south-
erly three miles more or less to the Adams-Franklin County
line; thence west seven miles more or less along Adams-
Franklin County line to the East Low Canal; thence north-
westerly along the East Low Canal to the Grant-Adams
County line; thence east five miles more or less and three
miles north more or less along the Grant-Adams County line
to the East Low Canal; thence northeasterly along East Low
Canal to the Grant-Adams County line; thence north two
miles more or less along Grant-Adams County line to the
point of beginning.

(2) Area 2 restrictions. (((&))) On and after May 1st
through October 31st, the use or application of low volatile
formulations of use restricted herbicides is prohibited.

((B)y-On—and-after May1-threugh-Oectober 31;,—ground

g o

'553.5 ; o oug Detober A

PPHEFHONS 0T USCTOSHICIOA RErO1C1aes S ¢ .E)E)“Eg
AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-325 ((What-are-the)) Boundaries and
restrictions for Adams County Area 3((2)). (1) Area 3
description. An area starting at the northwest corner of Sec-
tion 6, T20N, R31E, on the Lincoln-Adams County line;
thence east twenty-three miles more or less on the Davis
Road to Paha-Packard Road; thence south seventeen miles
more or less along the Paha-Packard Road to the intersection
of Paha-Packard Road and SR 395; thence southwesterly
twenty-six miles more or less along SR 395 to the Adams-
Franklin County line; thence west one mile more or less
along Muse Road to the Roxboro Road; thence northerly and
westerly thirty-one miles more or less along the east and
north boundary of Area 2 to the Grant-Adams County line;
thence north twelve miles more or less along the Grant-
Adams County line to the point of beginning.

(2) Area 3 restrictions. (((&))) On and after May 16th
through October 31st, the use and application of low volatile
formulations of use restricted herbicides is prohibited.

((B)y-On—and-after May1-threugh-Oectober 31, —greund
ﬂﬂshsahmﬁ. of tse N a.st-nstesl }.mbisi.des shall EE. masl.e asmg.
nozzles-having a-minimum orifice diameter 0£0.03 1’ m.shes

.EE} .Eﬁ and-after M% t thi.s u.gh Detober .
]ff ~attons of ise iE.SH.ﬁEEEl hiihmlfs Sih;“l;l Eii ﬁ“f;’; HSHhg

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-330 ((What-are-the-boundaries—and
restrietiens—for)) Boundaries for Adams County Area
4((). (D)) Area 4 description. Outlying area east of Area
3.

WSR 18-22-130

((D)Areadrestrictions—On-and-after May16-threugh
o N . ..
E]EEIE] b]Ei 3 imm.aft zqelsh.szmms OFHse x.esmstesl };;:h;*dis
230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-340 ((What-are-the)) Restrictions on
applications due to wind conditions((%)) in Adams
County. (1) Area 1 and 2.

(a) The use or application of use restricted herbicides
shall be prohibited on and after April 16th through October
31st when the mean sustained wind velocity is over ten miles
per hour.

(b) The use or application of use restricted herbicides is
prohibited on and after November 1st through April 15th of
the following year when the mean sustained wind velocity is
over twelve miles per hour: Provided, That application of
allowable use restricted herbicides is exempt from these wind
restrictions when applying fifty gallons or more per acre in
conformance with the manufacturer's specified combination
of nozzle type/size and pressure in pounds per square inch
(psi) at the nozzle that produces a spray droplet size that falls
within the very coarse (or larger) range as defined by the
ASABE standards.

(2) Area 3 and 4. The use or application of use restricted
herbicides is prohibited when the mean sustained wind veloc-
ity is over twelve miles per hour: Provided, That ground
applications of use restricted herbicides are ((aHowed-when

o i velooit s 8 4 ] loose T

herbietdesis)) exempt from these wind restrictions when
applying fifty gallons or more per acre((:-And-providedfur-
her. T} Leati : cted_herbicid

with the manufacturer's specified combination of nozzle
type/size and pressure in pounds per square inch (psi) at the
nozzle that produces a spray droplet size that falls within the
very coarse (or larger) range as defined by the ASABE stan-
dards.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-400 Use restricted herbicides—Colum-
bia County—Area under order. (1) The area under order
includes all lands lying within the boundaries of Columbia
County. WAC 16-231-405 through 16-231-425 applies to the
area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-405 ((Whatare)) Use restricted herbi-
cides in Columbia County((2)). All formulations of phe-
noxy hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-413 ((What-are-the)) Boundaries and
restrictions for Columbia County Area 1 ((in-Columbia
County?)). (1) Area 1 description. That area within a dis-
tance of one-half mile of the city limits of Dayton.

(2) Area 1 restrictions. Aircraft applications of use
restricted herbicides are prohibited on and after April 5th
through October 31st: Provided, That upon written request to
the Washington state department of agriculture, aircraft
applications by permit shall be considered for purposes of
critical weed control.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-415 ((What-are-the)) Boundaries and
restrictions for Columbia County Area 2 ((in-Celumbia
County?)). (1) Area 2 description. (Huntsville, Dayton, Bai-
leysburg, and vicinity.) Sections 1 through 12, T9N, R38E;
Sections 24, 25, 26 and 30 through 36, T10N, R38E; Sections
19, 20 and 28 through 33, T10N, R39E; Sections 2 through
11, 15 through 17, 21 and 22 and that portion of Section 20
lying east of the Payne Hollow Road in T9N, R39E in
Columbia County.

(2) Area 2 restrictions. ((f2})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 1st through October 31st.

((fb)-On-and-after May -I-through-October 31 ground

restrietions{see-WAC16-230-675)))
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-420 ((What-are-the-beundaries—and
restrietions)) Boundaries for Columbia County Area 4

((fer-CelumbiaCounty?2)). (D)) Area 4 description. This

area includes all remaining lands in Columbia County not
included in WAC 16-231-413 and 16-231-415.

((DrAreadrestrictions:

; ) e WAC 16-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-425 ((What-are-theuse)) Restrictions
due to wind conditions for Columbia County((2)). The use
or application of use restricted herbicides is prohibited in
Area 2 and 4 when the mean sustained wind velocity is over
twelve miles per hour throughout the year: Provided, That
such application is prohibited in Area 2 on and after May 1st
through October 31st when the mean sustained wind velocity

is over seven miles per hour((+Previded-further, That-apph-
eations-ofuserestricted-herbicides-are-allowed-in-windsup-te

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-500 ((What-are)) Restrictions for her-
bicide use in Whitman County((2)). (1) The area under
order includes all lands lying within the boundaries of Whit-
man County. WAC 16-231-505 through 16-231-530 applies
to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through 16-230-675.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-505 ((What-are)) Use restricted herbi-
cides in Whitman County((?)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.
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(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in gquantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-510 ((What-are-the)) Boundaries and
restrictions for Whitman County((—)) Area 1((2)). (1)
Area 1 description. (Cities and/or towns and Pullman vicin-
ity.) The areas within a distance of one mile of the city limits
of any incorporated city or town and the same distance from
the center of any unincorporated town comprised of ten or
more inhabited, closely grouped residences within Whitman
County: Provided, That the area under this section shall also
include all of the lands in Section 28 through 33, T15N,
R45E; Sections 25, 26, 27, 34, 35, and 36, T15N, R44E; Sec-
tions 4, 5,6,7,8,9, 16,17, 18, 19, 20, and 21, T14N, R45E,;
Sections 1, 2, 3, 10, 11, 12, 13, 14, 15, 22, 23, and 24, T14N,
R44E.

(2) Area 1 restrictions. ((f2))) The use or application of
low volatile ester formulations of use restricted herbicides is
prohibited throughout the year: Provided, That the low vola-
tile formulation of MCPA is allowed on and after November
1st through April 15th of each year.

((éb)—Qﬁ—aﬂd—aﬁer—Apfﬁ—lé—thfeﬁgh—QetebeHl—gfeuﬂd

the-warning-arearestrictons{see- WACH6-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-515 ((What-are-the)) Boundaries and
restrictions for Whitman County Area 3((2)). (())) Area
3 description. (Eastern portion of Whitman County.) An area
east of a north-south line starting at the Whitman-Spokane
County line and State Highway 195; thence southerly along
Highway 195 to Colfax; thence southerly along County
Roads No. 478 and No. 141 to the junction of County Roads
No. 141 and No. 451; thence southerly on County Road No.
451 to County Road No. 143; thence southerly along County
Road No. 143 to Almota and the Snake River.

(((—2—)—A~rea%—fesme&eﬂs—

; ) e WAC 16-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-520 ((What-are-the-boundaries—and
restrietions)) Boundaries for Whitman County Area
4((3®): (D)) Area 4 description. (Outlying area west of Area
3.) All remaining lands in Whitman County west of Area 3.
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((2)-Area4restrietions:

s ) e WAC 16-230-675.))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-530 ((What-are)) Restrictions due to
wind conditions((2)) in Whitman County. (1) Areas 1 and
3. ((fe) Onand-after AprilH5-through-Oectober 31 theuse-or
ﬂfﬁhsﬂhsﬁ.sf tlss_fssl mE]EEd.th. bieides is fis}ﬂ.imd }]isﬁ H'ﬁ

b)-On-and-after Nevember1-threugh-April 14-thefol-
lewing-year;)) The use or application of use restricted herbi-
cides is prohibited when the mean sustained wind velocity is
over twelve miles per hour.

(2) Area 4. The use or application of use restricted herbi-
cides is prohibited when the mean sustained wind velocity is
over twelve miles per hour: Provided, That ground applica-
tions of use restricted herbicides in conformance with the
manufacturer's specified combination of nozzle type/size and
pressure in pounds per square inch (psi) at the nozzle that
produces a spray droplet size that falls within the very coarse
(or larger) range as defined by the ASABE standards are

allowed ((whenusing Ne-2RD-or Neo-2RA-raindropnoz-

zles)) when the mean sustained wind velocity is fifteen miles
per hour or less and allowed by the label.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-600 ((What-are)) Restrictions for her-
bicide use in Klickitat County((%)). (1) The area under
order includes all lands lying within the boundaries of Klick-
itat County. WAC 16-231-605 through 16-231-620 applies to
the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-236-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-605 ((What-are)) Use restricted herbi-
cides in Klickitat County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

Proposed
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(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-

Washington State Register, Issue 18-22

(b)Y On-and-after May1-through-September30;,ground
affh]eah]ens. of use.ts.smetesl .l;iexh]s.isles shall? b; .EE f;xa.sle ] tt.h

e Onand-after May-through-September 30, aireratft
| . e WAC 16-230-675).))

AMENDATORY SECTION (Amending WSR 07-11-041A,

prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-613 ((What-are-the)) Boundaries and
restrictions for Klickitat County Area 2((2)). (1) Area 2
description. (Southeast corner of Klickitat County.) Sections
13, 14, 21, 22, 23, 24, 25, 26, 27, 28, 34, 35, 36, Township 5
north, Range 23 east; Sections 21, 22, south half of Section
23, Sections 26, 27, 28, 33, 34, west half of Section 35,
Township 5 north, Range 22 east; Sections 1, 2, 11, 12,
Township 4 north, Range 23 east.

(2) Area 2 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 15th through October 31st: Pro-
vided, That upon written request to the Washington state
department of agriculture, a permit may be issued for pur-
poses of critical weed control.

()Y On-and-after April-H5-threugh-Oetober 315greund
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-615 ((What-are-the)) Boundaries and
restrictions for Klickitat County Area 3 ((indkekitat
County?)). (1) Area 3 description. All remaining lands
within the boundaries of Klickitat County not included in
WAC 16-231-613.

(2) Area 3 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 1st through September 30th of each
year: Provided, That on and after May 1st through May 14th
of each year, low volatile formulations shall be considered
through written request to the department of agriculture.

Proposed [194]

filed 5/9/07, effective 6/9/07)

WAC 16-231-620 ((What-are)) Restrictions due to
wind conditions((?)) in Klickitat County. The use or appli-
cation of use restricted herbicides is prohibited in the arca
under order when the mean sustained wind velocity is over
twelve miles per hour throughout the year((: Previded;That

Leati c - cted herbicid i Linwind

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-700 ((What-are)) Restrictions for her-
bicide use in Okanogan County((2)). (1) The area under
order includes all lands lying within the boundaries of Okan-
ogan County. WAC 16-231-705 through ((+6-23+-725)) 16-
231-720 applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((36-239-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-705 ((What=are)) Use restricted herbi-
cides in Okanogan County((2)). All formulations of phe-
noxy hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA., MCPB. MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-710 ((What-are-the)) Boundaries and
restrictions for Okanogan County Area 1((2)). (1) Area 1
description. (Okanogan County) An area starting at the inter-
section of the east boundary line of Section 24, T29N, R25E,
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and the Columbia River; thence north 19 miles more or less
to the southwest corner of Section 7, T32N, R26E; thence
east three miles to the southeast corner of Section 9; thence
north two miles to the northeast corner of Section 4; thence
east three miles more or less to the southeast corner of Sec-
tion 36, T33N, R26E; thence north four miles to the south-
west corner of Section 7, T33N, R27E; thence east two miles
to the southeast corner of Section 8; thence north six miles to
the northeast corner of Section 17, T34N, R27E; thence west
eight miles to the northwest corner of Section 18, T34N,
R26N; thence south four miles to the southwest corner of
Section 31; thence west three miles to the northwest corner of
Section 3, T33N, R25E; thence south four miles to the south-
west corner of Section 22, T33N, R25E; thence west three
miles to the northwest corner of Section 30; thence south two
miles to the southwest corner of Section 31; thence west two
miles to the northwest corner of Section 2, T32N, R24E;
thence south ten miles to the southwest corner of Section 23,
T31N, R24E; thence west four miles to the northwest corner
of Section 30; thence south seven miles more or less to the
north bank of the Columbia River; thence easterly along the
north bank of the Columbia River to the point of beginning.
(2) Area 1 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 15th ((theugh)) through October
31st of each year.
(b On-and-after Apri-5-threugh-Oetober 34;ground
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-720 ((What-are-the)) Restrictions due
to wind conditions((?)) in Okanogan County. The use or

application of use restricted herbicides is prohibited in the
area under order when the mean sustained wind velocity is
over twelve miles per hour throughout the year((: Previded;

Fhat applications of use restrieted herbicides-are-allowed-in

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-800 ((What-are)) Restrictions for her-
bicide use in Douglas and Chelan counties((2)). (1) The
area under order includes all lands lying within the boundar-
ies of Douglas and Chelan counties. WAC 16-231-805
through 16-231-840 applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-805 ((What-are)) Use restricted herbi-
cides in Douglas and Chelan counties((?)). All formula-
tions of phenoxy hormone-type herbicides, (e.g., 2,4-D, 2,4-
DB, 2,4-DP (dichlorprop), MCPA, MCPB, MCPP (meco-
prop)) and dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-810 ((What-are-the)) Boundaries and
restrictions for Area 1((?)) in Douglas and Chelan coun-
ties. (1) Area 1 description - Chelan County. An area starting
at the southeast corner of Section 32, T21N, R22E; thence
west one mile to the southwest corner of Section 32; thence
north five miles more or less to the right of way of the Malaga
Road; thence along and including the Malaga Road right of
way to the city limits of Wenatchee; thence east to the
Columbia River, and along the west bank of the Columbia
River to the point of beginning.

(2) Area 1 description - Douglas County. An area on the
east bank of the Columbia River, beginning at the southwest
corner of Section 33, T2IN, R22E; thence east one mile to
the southeast corner of Section 33; thence north one mile to
the southwest corner of Section 27; thence east one mile to
the southeast corner of Section 27; thence north one mile to
the southwest corner of Section 23, thence east one mile to
the southeast corner of Section 23; thence north one mile to
the northeast corner of Section 23; thence west one mile to
the northwest corner of Section 23; thence north one mile to
the northeast corner of Section 15; thence west one mile to
the northwest corner of Section 15; thence north two miles to
the northeast corner of Section 4; thence west one mile more
or less to and including the right of way of State Road 28;
thence northwest along the highway right of way to the east
section line of Section 25, T22N, R21E; thence north five
miles more or less to the northeast corner of Section 1, T22N,
R21E; thence west eight miles more or less to the east bank of
the Columbia River; thence southeasterly along the east bank
of the Columbia River to the point of beginning.

(3) Area 1 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 15th through October 31st.

((fby On-and-afier April 15 through October 31 ground
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-815 ((What-are-the)) Boundaries and
restrictions for Area 2((?)) in_ Douglas and Chelan coun-
ties. (1) Area 2 description. (Buffer area ((—))_- A protective
area around Azwell, Manson, and the mouth of the Moses-
Coulee.)

(a) Chelan County - Those areas lying within a one mile
radius from the center of the towns of Azwell and Manson.
Sections 13, 14, 15 and 16, T28N, R21E.

(b) Douglas County - (Moses-Coulee and Bridgeport
area.) Section 1, 2, 3, 10, 11, 12, 13, 14, 24, 25, 26, 34, 35,
and 36, N21N, R22E, and Sections 1, 2, 3,4,9,10, 11, 12 and
those portions of Sections 13, 14, 15 and 16, T20N, R22E.

(2) Area 2 restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 1st through October 31st.

((€b)-On-and-after MayI—through-October 31—ground
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-820 ((What-are-the)) Boundaries and
restrictions for Area 3((2)) in Douglas and Chelan coun-
ties. (1) Area 3 description. (Buffer area between Rock Island
and Palisades.) An area starting at the northwest corner of
Section 6, T22N, R22E; thence east along the township line
twelve miles to the Douglas-Grant county line; thence south-
westerly along the county line to the east boundary line of
Area 2; thence north and west along the Area 2 boundary line
to the Area 1 boundary line; thence northerly along the Area
1 boundary line to the point of beginning.

(2) Area 3 restrictions. ((€a)})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 1st through October 31st.

((B)y-On—and-after May1-threugh-Oectober 3-;—ground
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-825 ((What-are-the)) Boundaries and
restrictions for Area 4((?)) in Douglas and Chelan coun-
ties. (((H))) Area 4 description. All remaining lands in Doug-
las County not included in WAC 16-231-810, 16-231-815
and 16-231-820.

((DArea—4d—restrictions—On—and—after May—1through
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-840 ((What-are)) Restrictions due to
wind conditions((?)) in Douglas and Chelan counties. The
use or application of use restricted herbicides is prohibited in
Areas 2, 3 and 4 when the mean sustained wind velocity is
over twelve miles per hour throughout the year and in Area 1
when the mean sustained wind velocity is over twelve miles
per hour on and after November 1st through April 15th of the
following year, and over seven miles per hour from April

16th through October 3 1st((: Previded,That-applications-of
crod herbieid 1 L inwind i

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-900 ((What-are)) Restrictions for her-
bicide use in Grant County((2)). (1) The area under order
includes all lands lying within the boundaries of Grant
County. WAC 16-231-905 through 16-231-935 applies to the
area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-905 ((Whatare)) Use restricted herbi-
cides in Grant County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop), MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-910 ((What-are-the)) Boundaries and
restrictions for Grant County Area 1((2)). (1) Area 1
description. (Lands generally within the Columbia Basin irri-
gation project.) An area starting at the southwest corner of
Section 21, T14N, R27E; thence east along the county line
four miles more or less to the southeast corner of Section 24,
T14N, R27E; thence north along the county line sixteen miles
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to the southwest corner of Section 31, T17N, R28E; thence
east along the county line thirteen miles more or less to the
East Low Canal; thence northerly and easterly along the East
Low Canal to the Adams County line; thence north along the
Grant-Adams County lines six miles more or less to the East
Low Canal; thence northwesterly along the East Low Canal
to the southeast boundary of Block 70; thence easterly, north-
erly, and westerly, encompassing Block 70, Soap Lake and
Block 701, to the West Main Canal; thence southwesterly
along the West Main Canal to the north boundary line of Unit
1, Block 73; thence westerly along the northern boundary line
of Block 73 to the northwest corner of Unit 278; then due
west to the Willow Springs Draw; thence down Willow
Springs Draw to the Columbia River; thence southerly along
the Columbia River to the south boundary line of Section 11,
T15N, R23E; thence east along the crest of the Saddle Moun-
tains approximately eighteen miles to the northwest boundary
of the atomic energy reservation; thence southwesterly along
the atomic energy reservation boundary to Highway 24;
thence south and west along Highway 24 to Vernita Bridge;
thence easterly along the Columbia River to the point of
beginning.
(2) Area 1 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 15th
through October 31st: Provided, That low volatile ester for-
mulations of 2,4-DB may be applied to alfalfa and red clover
seed crops on and after November st through April 30th of
the following year.

(b) ((Onrand-after AprilS-threugh-Oetober31;)) Ground
applications of use restricted herbicides ((shall-be-madeusing
nezzles-having-a-mintmum-erifice-diameter 0 0:052-inches:
Previded;That-applications-efuserestrieted-herbietdes)) on
asparagus shall ((be—m—&de—uﬁﬂg—ﬂez—z{es—lwmg—mmﬁﬂm

stdered)) conform to the manufacturer's specified combina-

tion of nozzle type/size and pressure in pounds per square
inch (psi) at the nozzle that produces a spray droplet size that
falls within the coarse (or larger) range as defined by the
ASABE standards.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-912 ((What-are-the)) Boundaries and
restrictions for Grant County Area 1A((%)). (1) Area 1A
description. Lands generally in the Mattawa area in the south-
western part of the county starting at the west end of the crest
of Saddle Mountain at the Columbia River, south boundary
line of Section 11, T15N, R23E; thence east along the crest of
the Saddle Mountains approximately eighteen miles to the
northwest boundary of the atomic energy reservation; thence
southwesterly along the atomic energy reservation boundary
to Highway 24; thence following Highway 24 to the Vernita
Bridge at the Columbia River; thence northwesterly along the
Columbia River to the point of beginning.

(2) Area 1A restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 5th
through October 31st: Provided, That low volatile ester for-
mulations of 2,4-DB may be applied to alfalfa and red clover
seed crops on and after November 1st through April 30th of
the following year.

(b) (On-and-after April-S-threugh-Oeteber315)) Ground
applications of use restricted herbicides ((shall-be-madeusing
nezzles-having-a-minimum-erifice-diameter o 0:052-inches:

Previded;That-applications-efuserestrieted-herbietdes)) on
asparagus shall ((be-made-using-nozzles-havingaminimum
ne7rle-orifice-diameter-of 0:072-inches:
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£d))) conform to the manufacturer's specified combina-
tion of nozzle type/size and pressure in pounds per square
inch (psi) at the nozzle that produces a spray droplet size that
falls within the coarse (or larger) range as defined by the
ASABE standards.

(c) On and after April 5th through October 31st, aircraft
applications of use restricted herbicides are prohibited except
by written permit issued by the Washington state department
of agriculture.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-915 ((What-are-the)) Boundaries and
restrictions for Grant County Area 2((2)). (1) Area 2
description. (Buffer area.) An area lying north and east of
Area 1 starting at the junction of the Grant-Douglas County
line and the Columbia River near Trinidad; thence north and
easterly along the county line to the southwest corner of Sec-
tion 35, T23N, R26E; thence east along section lines twelve
miles to Grant County Road J/NW; thence south one mile
along Grant County Road J/NW to the Burlington Northern
Railroad tracks; thence east fourteen miles more or less to the
Grant-Lincoln County line; thence south twenty-five miles
more or less along the Grant-Lincoln and Grant-Adams
County line to the northern boundary line of Area 1 (East
Low Canal); thence northerly and westerly along the northern
boundary line of Area 1 to the point of beginning; and also an
area near Warden starting at the East Low Canal near the

Proposed



WSR 18-22-130

southeast corner of Section 13, T17N, R30E; thence westerly
and southerly along the East Low Canal to the Grant-Adams
County line near the corner of Section 32, T17N, R30E;
thence east five miles and north three miles along the Grant-
Adams County line to the point of beginning.

(2) Area 2 restrictions. ((fa))) On and after May st
through October 31st, the use or application of low volatile
formulations of use restricted herbicides is prohibited.

((b)y-On—and-after May1-threugh-Oectober 31;—ground
ff] b o e di £0.036 inel 'g
e On—and-after May1—through—Oectober 3+;—aireraft
Leati ; ctod-herbicides shalt i .
the-warning-arearestrictons{see- WACH6-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-920 ((What-are-the)) Boundaries and
restrictions for Grant County Area 3((2)). (1) Area 3
description. (Outlying area.) An area starting at the intersec-
tion of the Burlington Northern Railroad tracks near the
northeast corner of Section 13, T22N, R30E; thence north
nineteen miles more or less along the Grant County line to
Highway 2; thence westerly along Highway 2 to the Douglas
County line; thence southwesterly along the Douglas County
line to the southwest corner of Section 35, T23N, R26E;
thence east along section lines twelve miles to Grant County
Road J/NW; thence south one mile along Grant County Road
J/NW to the Burlington Northern Railroad tracks near Strat-
ford; thence easterly along the Burlington Northern Railroad
tracks fourteen miles more or less to the point of beginning.

(2) Area 3 restrictions. ((fa})) On and after May 16th
through October 31st, the use and application of low volatile
formulations of use restricted herbicides is prohibited.

((B)y-On—and-after May1-threugh-Oectober 31;—ground
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-925 ((What-are-the-boundaries—and
restrietions)) Boundaries for Grant County Area 4((2)).
(D)) Area 4 description. All remaining lands in Grant
County lying north of Highway 2.

((D)Areadrestrictions—On—and-after May16-threugh
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-231-935 ((What-are)) Restrictions due to
wind conditions((2)) in Grant County. The use or applica-
tion of use restricted herbicides is prohibited in Areas 2, 3,
and 4 when the mean sustained wind velocity is over twelve

Proposed
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miles per hour throughout the year and in Area 1 and 1A
when the mean sustained wind velocity is over twelve miles
per hour on and after November 1st through March 31st of
the following year, and over ten miles per hour from April 1st
through October 31st: Provided, That applications of allow-
able use restricted herbicides are exempt from these wind
restrictions when applying fifty gallons or more per acre((:

researeh-data)) in conformance with the manufacturer's spec-
ified combination of nozzle type/size and pressure in pounds
per square inch (psi) at the nozzle that produces a spray drop-
let size that falls within the very coarse (or larger) range as
defined by the ASABE standards.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-231-110 When are oil-type carriers prohibited?

WAC 16-231-140 What are the restrictions on mixing or
loading aircraft?

WAC 16-231-174 Application of pesticides in Franklin
County—Areas 2A, 4A, and 6—Use
restricted herbicides ground apparatus
nozzle requirements.

WAC 16-231-177 Application of pesticides in Franklin
County—Areas 2A, 4A, and 6—Use
restricted herbicides, aircraft boom
length, pressure, and nozzle require-
ments.

WAC 16-231-180 What are the restrictions on applica-
tions of pesticides in Franklin
County—Areas 2A, 4A, and 6—Use
restricted herbicides due to temperature
conditions?

WAC 16-231-210 When are oil-type carriers prohibited in
Yakima County?

WAC 16-231-230 What are the restrictions on mixing or
loading for aircraft?

WAC 16-231-310 When are oil-type carriers prohibited in

Adams County?

What are the restrictions on applica-

tions near vineyards?

WAC 16-231-410 When are oil-type carriers prohibited in
Columbia County?

WAC 16-231-335

WAC 16-231-525 What are the notification requirements
of farm operators for use restricted her-

bicides in Whitman County?

WAC 16-231-610 When are oil-type carriers prohibited in
Klickitat County?
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WAC 16-231-715 What are the boundaries and restric-

tions for Okanogan County Area 4?

WAC 16-231-725 What are the restrictions on mixing or

loading aircraft?

WAC 16-231-830 What are the restrictions on mixing and

loading aircraft?

WAC 16-231-835 What are restrictions for aerial applica-

tions near vineyards?

WAC 16-231-930 What are the restrictions on mixing and

loading aircraft?

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-001 ((Whatare)) Restrictions for pesti-
cide use in Walla Walla County((2)). (1) The area under
order includes all lands lying within the boundaries of Walla
Walla County. WAC 16-232-005 through 16-232-077
applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to the use of use restricted herbicides in WAC
16-230-600 through ((+6-230-675)) 16-230-670.

NEW SECTION

WAC 16-232-0010 Adoption of national consensus
code. Adoption of provisions under the American Society of
Agricultural and Biological Engineers (ASABE) standards in
this chapter is adoption of the provisions in the July 2018 ver-
sion.

NEW SECTION

WAC 16-232-002 Order of precedence. If there is a
conflict between the spray droplet spectrum size required in
these rules and that which is required by the pesticide label,
the applicator must use the largest droplet spectrum size
required.

NEW SECTION

WAC 16-232-003 Definitions. "Ready-to-use" means a
pesticide that is applied directly from its original container
consistent with label directions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-005 ((What-are)) Use restricted herbi-
cides in Walla Walla County((2)). All formulations of phe-
noxy hormone-type herbicides, (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
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MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 09-21-006,
filed 10/8/09, effective 11/8/09)

WAC 16-232-007 ((Whatare)) Use restricted pesti-
cides in certain areas of Walla Walla County((2)). The fol-
lowing pesticides are declared to be use restricted pesticides
in areas 2B, 4, and 6:

(1) Use restricted herbicides™:

(a) Sulfonylurea herbicides (such as Glean, Telar,
Finesse, Escort);

(b) Desiccants and defoliants (such as Paraquat, Diquat,
Endothall);

(c) Glyphosate (such as Roundup, Landmaster);

(d) Phenoxy hormone-type herbicides (such as 2,4-D,
MCPA);

(e) Dicamba (such as Banvel);

(f) Bromoxynil except that the cutoff dates of April 5th,
April 15th and May 15th do not apply.

* This is to be used only as a guide and may not include all brand or trade
names under which these chemicals are distributed.

(2) All aerial applications of Category I insecticides with
the signal words danger/poison on the label, except granular
and pellet formulations.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-010 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—)) Area 1((2)). (1) Area 1 description.
(Columbia River Buffer area.) An area starting at the inter-
section of the common boundary line between Sections 14
and 15, T6N, R32E and the Washington-Oregon state line;
thence north along the section lines ten miles more or less to
the southeast corner of Section 22, T8N, R32E; thence east
along the section lines two miles to the southeast corner of
Section 24, T8N, R32E; thence north along the section lines
five miles more or less to the intersection with the Northern
Pacific Railroad; thence northeasterly seven miles more or
less along the railroad, including the right of way, to the inter-
section with State Route 124 and C.M. Rice Road at the
northeast corner of Section 2, TIN, R33E; thence northerly
along C.M. Rice Road, including the right of way, to the
Snake River; thence southwesterly along the Snake River to a
point near the east section line of Section 23 T9N, R31E;
thence south approximately twelve miles to the Walla Walla
River; thence west along the Walla Walla River until its inter-
section with the Columbia River and the Walla Walla-Benton
County line; thence southwesterly along the Columbia River
approximately three and one-half miles to the intersection of
the Washington-Oregon state line; thence east along the
Washington-Oregon state line to the point of beginning.
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(2) Area 1 restrictions.

(a) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited on and after
April 5th through October 31st.

(b) ((Onand-afterApril-5-through-Oetober 31, ground

PF ]E ]E > OTUSeTestetec .ﬁi ; ;.E oS ;.;E s ¢ E]IE g

£e))) On and after April 5th through October 31st, aerial

applications of use restricted herbicides are prohibited except
by written permit issued by the department.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-015 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 2((2)). (1) Area 2 description.
(Walla Walla and vicinity, Dixie, Waitsburg, and Prescott
areas.) Those areas lying within a one mile radius from the
center of the town of Dixie and within one mile of the city
limits of the towns of Waitsburg and Prescott and an area
starting at the intersection of the common boundary line
between Sections 15 and 16, T6N, R36E and the Washing-
ton-Oregon state line; thence north along the section line one
mile more or less to the southwest corner of Section 3, T6N,
R36E; thence east along the section lines two miles to the
southeast corner of Section 2, T6N, R36E; thence north along
the section lines three miles to the southwest corner of Sec-
tion 24, T7N, R36E; thence east along the section line one
mile to the southeast corner of Section 24, T7N, R36E;
thence north along the section line one mile to the southwest
corner of Section 18, T7N, R37E; thence east along the sec-
tion line one mile to the southeast corner of Section 18, T7N,
R37E; thence north along the section line one mile to the
northeast corner of Section 18, T7N, R37E; thence west
along the section lines nine miles to the northwest corner of
Section 14, T7N, R35E; thence south along the section line
one mile to the northeast corner of Section 22, T7N, R35E;
thence west along the section line one mile to the northwest
corner of Section 22, T7N, R35E; thence south along the sec-
tion lines one mile more or less to State Route 12; thence
westerly along State Route 12, including the right of way,
three miles more or less to the intersection with Detour Road;
thence southwesterly along Detour Road, including the right
of way, one-half mile more or less to the intersection with
Forest Road; thence south along Forest Road, including the
right of way, one mile more or less to the intersection with
Frog Hollow Road at the southwest corner of Section 6, TON,
R35E; thence east along Frog Hollow Road, including the
right of way, one mile more or less to the intersection with
Locher Road; thence south along Locher Road, including the
right of way, one mile more or less to the Washington-Ore-
gon state line; thence east along the state line eight miles
more or less to the point of beginning.

(2) Area 2 restrictions.

(a) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 15th
through October 315st.
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(b) ((Or-and-after April 15 through Oetober 31 ground

applications-efuserestrieted-herbicidesshall - be-madeusing
los havi I oo di £ 0.03 1 inches.
.

.5535 ’E. PN FUEHTPE FeIe
l; lilﬂlg35“‘iﬁn.if E]ﬂfhfi Fons ofuse restrictec hszs;;:s ES
16-230-675))) Aircraft applications shall be prohibited on
and after April 15th through October 31st: Provided, That:

(1) The aerial application of MCPA shall be allowed
((using-warningarearestrictions{see-WAC16-230-675))).

(i1) Aerial applications of nonvolatile formulations of
use restricted herbicides from one-half to one mile of the cen-
ter of the town of Dixie and from the city limits of Waitsburg,
Prescott and Walla Walla shall be considered through written
request to the Washington state department of agriculture.

(iii) Those portions of the city of Walla Walla which fall
within Sections 13, 14, 22, 23 and 24, T7N, R35E of Walla
Walla County are not considered as part of the city limits of
Walla Walla for purposes of issuing permits by the depart-
ment for aerial application of nonvolatile formulations of
restricted use pesticides.

(« " estring. .
(d)Restrictions on—the use-of airstrips—Theloading
and/or m‘.*’mg. gf]ulse fesa’IEEEd.}’e*hi.e]‘d. o5 18 p*;e:hgb“e.d] efli’

atl ot bo subs o sion.))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-020 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 2A((%)). (1) Area 2A description.
(Buffer area surrounding Dixie and Walla Walla.) An area,
excluding a one mile radius from the center of the town of
Dixie, starting at the intersection of the common boundary
line between Sections 14 and 15, T6N, R32E and the Wash-
ington-Oregon state line; thence north along the section lines
six miles more or less to the northwest corner of Section 14,
T7N, R32E; thence east along the section lines ten miles to
the southwest corner of Section 9, T7N, R34E; thence north
along the section line one mile to the northwest corner of Sec-
tion 9, T7N, R34E; thence east along the section lines two
miles to the southwest corner of Section 2, T7N, R34E;
thence north along the section line one mile to the northwest
corner of Section 2, T7N, R34E; thence east along the section
lines two miles to the southwest corner of Section 31, T8N,
R35E; thence north along the section lines six miles to the
northwest corner of Section 6, T8N, R35E; thence east along
the section lines and the Columbia-Walla Walla County line
twenty-four miles to the northeast corner of Section 1, T8N,
R38E; thence south along the Columbia-Walla Walla County
line fourteen miles more or less to the Washington-Oregon
state line; thence west along the state line fifteen miles to the
common boundary line between Sections 15 and 16, T6N,
R36E; thence north along the section line one mile more or
less to the northwest corner of Section 10, T6N, R38E; thence
cast along the section lines two miles to the southwest corner
of Section 1, T6N, R36E; thence north along the section lines
three miles to the northwest corner of Section 25, T7N,
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R36E; thence east along the section line one mile to the
southwest corner of Section 19, T7N, R37E; thence north
along the section line one mile to the northwest corner of Sec-
tion 19, T7N, R37E; thence east along the section line one
mile to the northeast corner of Section 19, T7N, R37E; thence
north along the section line one mile to the southwest corner
of Section 8, T7N, R37E; thence west along the section lines
nine miles to the northeast corner of Section 15, T7N, R35E;
thence south along the section line one mile to the southeast
corner of Section 15, T7N, R35E; thence west along the sec-
tion line one mile to the southwest corner of Section 15, T7N,
R35E; thence south along the section lines one mile more or
less to State Route 12; thence westerly along State Route 12,
excluding the right of way, three miles more or less to the
intersection with Detour Road; thence southwesterly along
Detour Road, excluding the right of way, one-half mile more
or less to the intersection with Forest Road; thence south
along Forest Road, excluding the right of way, one mile more
or less to the intersection with Frog Hollow Road at the
southwest corner of Section 6, TON, R35E; thence east along
Frog Hollow Road, excluding the right of way, one mile more
or less to the intersection with Locher Road; thence south
along Locher Road, excluding the right of way, one mile
more or less to the Washington-Oregon state line; thence
west along the state line fifteen miles more or less to the point
of beginning.

(2) Area 2A restrictions. ((€a})) The use or application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 15th through October 31st: Pro-
vided, That 2,4-DB is allowed on alfalfa seed crops at any
time.

(B Onand-after April - 5-threugh Oetober 31;ground

E 55; gi ; .]E;E]EE ]E; 5155;’,5 EE;

the-eautionarearestrietions{see WACH6-236-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-025 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 3((2)). (1) Area 3 description. All
of the remaining lands within the border of Walla Walla
County.

(2) Area 3 restrictions. ((€a})) The use and application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after May 15th through October 31st.

(b)Y On—-and-after May15-threugh-October 34;ground

g i
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-027 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
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Walla County((—))Area 3A((%)). (1) Area 3A description.
An area beginning at the southwest corner of Section 11,
T7N, R32E; thence east along the section lines six miles
more or less to the intersection with the Touchet North Road
at the southeast corner of Section 10, T7N, R33E; thence
northerly along the Touchet North Road, including the right
of way, to the intersection with State Route 124; thence west
one-half mile more or less along State Route 124, excluding
the right of way, to the intersection with the Northern Pacific
Railroad at the northwest corner of Section 1, TON, R33E;
thence southwesterly seven miles more or less along the rail-
road, excluding the right of way, to the intersection with the
common boundary line between Section 25, T9N, R32E and
Section 30, TN, R33E; thence south along the section lines
five miles more or less to the northeast corner of Section 25,
T8N, R32E; thence west along the section lines two miles to
the northwest corner of Section 26, T8N, R32E; thence south
along the section lines four miles to the point of beginning.

(2) Area 3A restrictions. ((f2))) The use and application
of low volatile formulations of use restricted herbicides is
prohibited on and after April 15th through October 31st.

(((b)y-Onand-after Apri-5-threugh-Oectober 31;ground
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“ﬁflﬁm.sﬁﬁ ofuse restrictec herbieides-shall be mi_')f)s HSHE
AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-035 ((What-are-the)) Restrictions on
use restricted herbicides in Walla Walla County due to
wind conditions((2)). The use or application of use restricted
herbicides is prohibited in Areas 1, 2, 2A, 3, and 3A when the
mean sustained wind velocity is over twelve miles per hour
throughout the year: Provided, That such applications are
prohibited in Areas 1 and 2 on and after April 1st through
October 31st when the mean sustained wind velocity is over

seven miles per hour((: Previded-further; Thatapplications-of

AMENDATORY SECTION (Amending WSR 07-11-041A,

filed 5/9/07, effective 6/9/07)

WAC 16-232-041 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 2B((?)). (1) Area 2B description.
An area including all lands lying within a boundary line
beginning at the intersection of the Union Pacific Railroad
and U.S. Highway 12 in Section 10, T7N, R31E; thence
southerly along Highway 12 approximately three miles until
its intersection with the Walla Walla River; thence west
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along the Walla Walla River until its intersection with the
Columbia River and the Walla Walla-Benton County line;
thence northwesterly along the Columbia River approxi-
mately ten miles until its intersection with the Snake River;
thence northeasterly along the Snake River until its intersec-
tion with Highway 12 in Section 35, TON, R30E; thence
southeasterly along Highway 12 to the point of beginning.

(2) Area 2B restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-232-007 is prohibited.

(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, applications of use restricted herbicides are prohibited
daily from three hours prior to sunset until two hours after
sunrise the following morning: Provided, That applications
of use restricted herbicides are exempt from the sunset and
sunrise restrictions when using an application rate of forty
gallons of water carrier or greater per treated acre ((at-twenty

)) in conformance
with the manufacturer's specified combination of nozzle
type/size and pressure in pounds per square inch (psi) at the
nozzle that produces a spray droplet size that falls within the
very coarse (or larger) range as defined by the ASABE stan-
dards: Provided further, That applications of granular and
pellet formulations of the use restricted herbicides are exempt
from the sunset and sunrise restrictions: Provided further,
That applications of use restricted herbicides on small exper-
imental plots for research purposes are exempt from the sun-
set and sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-044 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 4((%)). (1) Area 4 description. An
area including all lands lying within a boundary line begin-
ning at the intersection of the Snake River and the Bonneville
Power Administration power line near the east section line of
Section 25, T9N, R30E; thence southeasterly along the Bon-
neville Power Administration power line until its intersection
with SR 124 in Section 32, TIN, R31E; thence approxi-
mately two and one-half miles along SR 124 to the east sec-
tion line of Section 34, TON, R31E; thence south approxi-
mately three miles along section lines to the southeast corner
of Section 15, T8N, R31E; thence west approximately one-
fourth mile along the section line to the Union Pacific Rail-
road; thence southerly approximately four and one-half miles
along the railroad until its intersection with U.S. Highway 12
near the Boise Cascade paper mill; thence northwesterly
along Highway 12 to the point of its intersection with the
Snake River in Section 35, TIN, R30E; thence northeasterly
along the Snake River to the point of beginning.

(2) Area 4 restrictions.

(a) Application by air of use restricted pesticides as
defined in WAC 16-232-007 may be made by written permit
only.
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(b) The use or application of low volatile ester formula-
tions of use restricted herbicides is prohibited: Provided, That
hormone sprays may be applied by aircraft to orchards for the
prevention of fruit drop.

(c) On and after April 5th through October 31st of each
year, all applications of use restricted herbicides shall be pro-
hibited daily from three hours prior to sunset until two hours
after sunrise the following morning: Provided, That applica-
tions of use restricted herbicides are exempt from the sunset
and sunrise restrictions when using an application rate of
forty gallons of water carrier or greater per treated acre ((at

twenty-pounds-ef pressure-orJess-at-the-nezzle)) in confor-

mance with the manufacturer's specified combination of noz-
zle type/size and pressure in pounds per square inch (psi) at

the nozzle that produces a spray droplet size that falls within
the very coarse (or larger) range as defined by the ASABE
standards: Provided further, That applications of granular and
pellet formulations of the use restricted herbicides are exempt
from the sunset and sunrise restrictions: Provided further,
That applications of the use restricted herbicides on small
experimental plots for research purposes are exempt from the
sunset and sunrise restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-047 ((What-are-the)) Boundaries and
restrictions on use restricted herbicides((—))in Walla
Walla County((—))Area 6((2)). (1) Area 6 description. An
area including all lands lying within a boundary line begin-
ning at the Snake River and the east section line of Section
23, TON, R31E; thence south approximately twelve miles
along section lines to the Walla Walla River; thence west
along the Walla Walla River until its intersection with the
Columbia River and the Walla Walla-Benton County line;
thence northwesterly along the Columbia River approxi-
mately two miles to the southern section line of Section 8,
T7N, R31E; thence east approximately two miles along the
section line until its intersection with U.S. Highway 12 in
Section 10, T7N, R31E; thence northwesterly along U.S.
Highway 12, approximately three-quarters of a mile until its
intersection with the Union Pacific Railroad; thence northerly
approximately four miles along the railroad until its intersec-
tion with the southern section line in Section 15, T8N, R31E;
thence east approximately one-quarter mile along the section
line to the southeast corner of Section 15, T8N, R31E; thence
north approximately three miles until its intersection with SR
124; thence west along SR 124 approximately two and one-
half miles until its intersection with the Bonneville Power
Administration power line in Section 32, T9N, R31E; thence
northwesterly along the power line until its intersection with
the Snake River in Section 25, TON, R30E; thence northeast-
erly along the Snake River to the point of beginning.

(2) Area 6 restrictions.

(a) The use or application of low volatile ester formula-
tions of use restricted herbicides shall be prohibited on and
after April 5th through October 31st of each year: Provided,
That hormone sprays may be applied by aircraft to orchards
for the prevention of fruit drop.
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(b) On and after April 5th through October 31st of each
year, all applications of use restricted herbicides are prohib-
ited daily from three hours prior to sunset to sunrise the fol-
lowing morning: Provided, That applications of use restricted
herbicides are exempt from the sunset restrictions when using
an application rate of forty gallons of water carrier or greater

per treated acre ((at-twenty-peunds-of pressure-orless-at-the

nezzle)) in conformance with the manufacturer's specified

WSR 18-22-130

day, burning restrictions, wind direction, wind velocity,
topography, and type and condition of application equipment.

(3) No permit will be issued to apply any pesticide unless
that permit is consistent with existing department laws and
rules.

AMENDATORY SECTION (Amending WSR 07-11-041A,

combination of nozzle type/size and pressure in pounds per
square inch (psi) at the nozzle that produces a spray droplet
size that falls within the very coarse (or larger) range as
defined by the ASABE standards: Provided further, That
applications of granular and pellet formulations of the use
restricted herbicides are exempt from the sunset restrictions:
Provided further, That applications of use restricted herbi-
cides on small experimental plots for research purposes are
exempt from the sunset restrictions.

(c) On and after April 5th through October 31st of each
year, aerial applications of use restricted herbicides are pro-
hibited daily from three hours prior to sunset until two hours
after sunrise the following morning.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-053 ((€an)) Application of Paraquat or

Diquat ((be-applied)) by air in Walla Walla County((?)).
Aerial application of Paraquat and Diquat is prohibited in

areas 2B, 4, and 6.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-056 ((€an)) Application of sulfony-
lurea herbicides ((be-apphied)) in Walla Walla
County((2)). Application of sulfonylurea herbicides (such as
Glean, Telar, Finesse, Escort) to fallow land or to land during
the time between harvest and emergence above the furrows of
the subsequent cereal grain crop is prohibited in areas 2B, 4,
and 6.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-059 ((Whatare-the)) Conditions apply-
ing to permits in Walla Walla County((?)). The following
conditions will apply to all permits issued in areas 2B, 4, and
6.

(1) Application for a permit may be made to the Wash-
ington State Department of Agriculture, Compliance Branch,
21 N. 1Ist Avenue Suite 236 Yakima, Washington 98902.
Applications may also be taken in person or by facsimile.
Permits will not be granted by telephone.

(2) The department may make on-site monitoring of the
application a condition of any permit. A representative of the
department may condition, deny, or revoke a permit at any
time, if the representative determines that the situation at the
application site creates an unreasonable risk of drift. In deter-
mining whether the situation at the application site creates an
unreasonable risk of drift, the representative may consider all
relevant factors such as temperature, air inversions, time of

[203]

filed 5/9/07, effective 6/9/07)

WAC 16-232-062 ((€an)) Application of use
restricted pesticides ((be-applied)) in an emergency((?)) in
Walla Walla County. In the event of an emergency, as
declared by the director, the department may issue permits
for the use of use restricted pesticides in variation of any
restrictions contained in areas 2B, 4, and 6. An emergency
under this section may be declared if the director determines
that the risk and amount of economic harm to any agriculture
crop substantially outweighs the risk and amount of damage
likely to occur if a variance permit is issued.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-065 ((What-are-the)) Restrictions on
applications in Walla Walla County due to wind((2)). The
use or application of all herbicides and class 1 and 2 insecti-
cides are prohibited in areas 2B, 4, and 6 when the mean sus-
tained wind velocity is over ten miles per hour throughout the

year Prov1ded That ((aﬁpheaﬁeﬂs—afe—ai-}ewed—m—h-rghef

based-onresearch-data: Previded-further,That)) applications
of granular and pellet formulations of use restricted pesti-
cides defined in WAC 16-232-007 as well as applications
made to structures are exempt from the wind restrictions.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-077 ((What-are-the)) Restrictions on
applications of pesticides in Walla Walla County due to
weather conditions((2)). Use restricted herbicides shall not
be applied throughout the year in the entire area under order
when there is a temperature inversion present or weather con-
ditions are such that damage could result to adjacent and
nearby towns, susceptible crops, and plantings through phys-
ical drift or volatilization: Provided, That applications of use
restricted herbicides shall be exempt from the inversion
requirements when using one hundred gallons or greater of

water carrier per treated acre ((while-usingne-greater-thanfif-
teenpounds-of pressure-per-square-inch-at-the-nezzle)) and

conforming to the manufacturer's specified combination of
nozzle type/size and pressure in pounds per square inch (psi)

at the nozzle that produces a spray droplet size that falls
within the very coarse (or larger) range as defined by the
ASABE standards.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-100 ((What-are)) Restrictions for her-
bicide use in Lincoln County((2)). (1) The area under order
includes all lands lying within the boundaries of Lincoln
County. WAC 16-232-105 through ((+6-232-120)) 16-232-
115 applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-105 ((What=are)) Use restricted herbi-
cides in Lincoln County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D. 2.4-DB. 2.4-DP (dichlor-
prop), MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-115 ((What-are-the)) Boundaries and
restrictions for Lincoln County Area 3((%)). (1) Area 3
description. (Southwestern Lincoln County.) Beginning at
the Grant-Lincoln County line and state Highway 2; thence
northeasterly two and one-half miles more or less along state
Highway 2 to the Almira South Road; thence south seven
miles more or less along the Almira South Road to the Mon-
son Road; thence east six miles more or less along the Mon-
son Road to state Highway 21; thence south twenty-seven
miles more or less along state Highway 21 to the Lincoln-
Adams County line; thence west thirteen and one-half miles
more or less along the common boundary line between Lin-
coln and Adams counties to the Grant County line; thence
north twenty-nine and one-half miles more or less along the
common boundary line between Grant County and Lincoln
County to the point of beginning.

(2) Area 3 restrictions. ((€a))) The use or application of
low volatile formulations of use restricted herbicides shall be
prohibited on and after May 16th through October 31st of
each year.

(b)Y Onand-after May+6-threugh-October 3-ofeach
) ] Licati : - cted herbicides shatl]

ot los havi o Fieedi ;
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(e On—and-after May16-through-Oectober 31, —aireraft
P . e ) g

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-200 ((Whatare-the)) Restrictions for
use restricted herbicides((—))in Garfield County((%)). (1)
The area under order includes all lands lying within the
boundaries of Garfield County. WAC 16-232-205 through
16-232-225 applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-205 ((What=are)) Use restricted herbi-
cides in Garfield County((2)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g., 2.4-D, 2,4-DB, 2.4-DP (dichlor-
prop), MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-210 ((What-are-the)) Boundaries and
restrictions for Garfield County Area 2((2)). (1) Area 2
description. The city of Pomeroy and those sections and par-
tial sections lying within one mile east, one mile south and
one mile west of the city limits of Pomeroy.

(2) Area 2 restrictions. ((fa)Onand-after May1threugh

B

b)) Aerial applications of use restricted herbicides are
prohibited.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-215 ((What-are-the)) Boundaries and
restrictions for Garfield County Area 3((?)). (1) Area 3
description. An area starting at the intersection of the Snake
River and the west boundary of Section 18, T14N, R43E;
thence south to and along the Lambie Grade Road to and
along the Casey Creek Road to the southeast corner of Sec-
tion 8, T13N, R43E; thence east along section lines one and
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one-half miles more or less to the Snake River; thence north-
westerly along the Snake River to the point of beginning.

(2) Area 3 restrictions. ((f2))) The use and application of
low volatile formulations of use restricted herbicides is pro-
hibited on and after April 16th through August 31st.

(b Onand-after ApritHo-through-October 3-ground
apphications-ofuserestricted-herbicidesshall-be-madeusing
os havi i e di 003 Linehes.
e On—and-after April16-through-October 31;—aerial
]ff Cations of use “.SH.HEEE! hiihmlfs S;h?};l Eii ﬁ“.';i; USHg

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-220 ((What-are-the-boundaries—and
restrietions)) Boundaries for use restricted herbicides((—
))in Garfield County((—))Area 4((2)). (D)) Area 4
description. This area includes all remaining lands in Garfield
County not included in WAC 16-232-210 and 16-232-215.

(D) Areadrestrictions:

the-cautionarearestrietions{see- WACH16-230-675)))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-225 ((What-are-the)) Restrictions on
applications of use restricted herbicides in Garfield
County due to wind conditions((2)). The use or application
of use restricted herbicides are prohibited in Areas 2, 3, and 4
when the mean sustained wind velocity is over twelve miles
per hour throughout the year: Provided, That such applica-
tions are prohibited in Areas 2 and 3 on and after May 1st
through October 31st when the mean sustained wind velocity

is over seven miles per hour((+Previdedfurther, That-appl-
eations-ofuserestricted-herbicides-are-allowedin-winds-up-te

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-300 ((What-are-the)) Restrictions for
use restricted herbicides in Kittitas County((2)). (1) The
area under order includes all lands lying within the boundar-
ies of Kittitas County. WAC 16-232-305 through 16-232-315
applies to the area under order.

(2) The distribution, use, and application of use restricted
herbicides in the area under order shall comply with rules
relating to the use of pesticides in chapter 16-228 WAC, and
rules relating to use restricted herbicides in WAC 16-230-600
through ((+6-230-675)) 16-230-670.
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AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-305 ((Whatare)) Use restricted herbi-
cides in Kittitas County((%)). All formulations of phenoxy
hormone-type herbicides (e.g., 2,4-D, 2,4-DB, 2,4-DP
(dichlorprop), MCPA, MCPB, MCPP (mecoprop)) and
dicamba except as listed below:

(1) Salt formulations, including amine and sodium, dis-
tributed in quantities of one gallon or less;

(2) Dry formulations of phenoxy hormone-type herbi-
cides (e.g., 2,4-D, 2,4-DB, 2,4-DP (dichlorprop), MCPA,
MCPB, MCPP (mecoprop)) and dicamba labeled and
intended only for home and garden use or for turf.

(3) Ready-to-use liquid formulations of phenoxy hor-
mone-type herbicides (e.g.. 2.4-D. 2.4-DB, 2.4-DP (dichlor-
prop). MCPA, MCPB, MCPP (mecoprop)) and dicamba dis-
tributed in quantities of five gallons or less.

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-310 ((What-are-the)) Boundaries and
restrictions for Kittitas County Area 1((2)). (1) Area 1
description. An area starting at the intersection of Canyon
Road and Thrall Road on the south line of Section 30, T17 N,
R19E, thence east along Thrall Road three and one-half miles
more or less to ((BiHeter)) Denmark Road; thence south
approximately one-half mile and follow the curve in Den-
mark Road to the point where the road continues in an east-
erly direction; thence continue east approximately one and
one-half miles ((te-Wilsen)) until this line intersects Badger
Pocket Road; thence south on ((Wilser)) Badger Pocket
Road for one-half mile to intersection of Fourth Parallel
Road; thence east on Fourth Parallel Road for approximately
three-fourths mile to ((Andersen)) Lawrence Road; thence
south on ((Andersen)) Lawrence Road for one-half mile
more or less to E. Kern Road; thence east on E. Kern Road for
approximately one-half mile; thence south approximately
one and one-half miles to the north boundary of Section 18,
T16, R20; thence west for two and one-half miles to intersec-
tion of 182; thence northwest for approximately ((three)) one
and one-half miles to the ((rertheast)) southeast corner of
Section ((5)) 4, T16, R19; thence west for two and one-half
miles more or less to the Canyon Road; thence north for
((ere)) two and one-half miles more or less on the Canyon
Road to the point of beginning.

(2) Area 1 restrictions.

.(a) ((Qﬂ—aﬂd—&ﬂeﬁ%pfﬂ—lé—ehfw:gh—getebeﬁkaﬁefaﬁ

-)) On and
after April 15th through October 31st, aircraft applications
are prohibited within 500 feet of all orchards: Provided, That
aircraft applications may be allowed when written permission
is received from the owner of the orchard.

(b) The use or application of low volatile formulations of
use restricted herbicides is prohibited on and after April 15th
through October 3 1st of each year on all lands within 500 feet
of all orchards: Provided, That low volatile ester formulations
may be used when written permission is received from the
owner of the orchard.
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((fe) Oneand-after April 1 5-through-Oectober 31;ground
amehls ““]Eﬁs. of-use res trieted h.?hef.les shatl E;; f.?i;die. as]xﬁg

en-allHands-within 500feetefall-orehards:))

AMENDATORY SECTION (Amending WSR 07-11-041A,
filed 5/9/07, effective 6/9/07)

WAC 16-232-315 ((What-are-the)) Restrictions on
applications of use restricted herbicides in Kittitas
County due to wind conditions((2)). The use or application
of use restricted herbicides is prohibited in Area 1 when the
mean sustained wind velocity is over twelve miles on and
after April 15th through October 31st: Provided, That appli-
cations of allowable use restricted herbicides are exempt
from these wind restrictions when applying fifty gallons or
more per acre((: i ; teatt

based-on—research-data)) in conformance with the manufac-
turer's specified combination of nozzle type/size and pressure
in pounds per square inch (psi) at the nozzle that produces a
spray droplet size that falls within the very coarse (or larger)

range as defined by the ASABE standards.

AMENDATORY SECTION (Amending WSR 13-01-034,
filed 12/11/12, effective 1/1/14)

WAC 16-232-400 ((What-areas—of)) Grays Harbor
and Pacific counties ((are)) areas under order for use

restricted pesticides((2)). The area under order shall include
all lands in Grays Harbor and Pacific counties lying within
Township 15 North, Range 11 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, and 32; Township 16 North, Range 11
West, Sections 19, 30, 31, and 32; and Township 16 North,
Range 12 West, Sections 24 and 25.

AMENDATORY SECTION (Amending WSR 13-21-040,
filed 10/9/13, effective 1/1/14)

WAC 16-232-410 ((What-pestieides-arerestrieted-in
the-areaunder-erder?)) Use restricted pesticides in Grays

Harbor and Pacific counties. All formulations containing
the active ingredient O,0O-diethyl O-(3,5,6-trichloro-2-pyr-
idinyl) phosphorothioate, commonly known as chlorpyrifos
(CAS Number 2921-88-2) or the active ingredient O,O-
diethyl O-(2-isopropyl-6-methyl-4-pyrimidinyl) phosphoro-
thioate, commonly known as diazinon (CAS Number 333-
41-5) are use restricted pesticides when applied to cranberries
in the area under order.

AMENDATORY SECTION (Amending WSR 13-21-040,
filed 10/9/13, effective 1/1/14)

WAC 16-232-420 ((W-hat)) Standards ((are))
adopted by WSDA((?)). (1) The department adopts the
United States Department of Agriculture (USDA) Natural
Resources Conservation Service (NRCS) Practices Standards
"Drainage Water Management" CODE 554 (Nov. 2011);
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"SubSurface Drain" CODE 606 (Sept. 2011); "Surface Drain,
Main or Lateral" CODE 608 (Nov. 2010); and "Underground
Outlet" CODE 620 (Nov. 2010) as requirements for and
restrictions on the use of pesticides containing chlorpyrifos or
diazinon when applied to cranberries in the area under order.

(2) Copies of the adopted USDA NRCS Practice Stan-
dards can be requested by mail from: U.S. Department of
Agriculture, 1400 Independence Ave., S.W., Washington,
D.C. 20250 or from your local NRCS Office or can be found
on the WSDA web site at: http://agr.wa.gov/pestfert/.

AMENDATORY SECTION (Amending WSR 13-21-040,
filed 10/9/13, effective 1/1/14)

WAC 16-232-430 ((What-are-the)) Restrictions in
Grays Harbor and Pacific counties on the use of pesti-
cides containing chlorpyrifos or diazinon for protection of
ditches((2)). (1) Chlorpyrifos or diazinon shall not be applied
to cranberries unless all ditches immediately adjacent to the
application and all other ditches that will be contacted by the
application are adequately protected to prevent entry of
chlorpyrifos or diazinon at the time of application.

(2) For the purpose of subsection (1) of this section,
"adequately protected" means:

(a) Ditches are cribbed and covered according to USDA
NRCS Practice Standards "Drainage Water Management"
CODE 554 (Nov. 2011); "SubSurface Drain" CODE 606
(Sept. 2011); "Surface Drain, Main or Lateral" CODE 608
(Nov. 2010); and "Underground Outlet" CODE 620 (Nov.
2010), or one of the functional equivalents below.

(i) A functional equivalent for ditch side walls is the
installation of side walls with rigid material capable of main-
taining ditch integrity for a period of no less than ten years.

(i1) A functional equivalent for ditch coverings is the
installation of ditch coverings using rigid material capable of
preventing entry of chlorpyrifos or diazinon either through
chemigation activities or run-off from irrigation activities
into ditches as described in subsection (1) of this section.

(b) Drainage culverts are installed and constructed
according to USDA NRCS Practice Standard "Underground
Outlet" CODE 620 (Nov. 2010).

(3) All ditches and culverts shall be maintained and kept
in good repair as needed in order to achieve the requirements
of subsection (1) of this section.

(4) Upon request, the department shall be provided with
all available information related to the design, construction,
and materials used to protect the ditch as described in subsec-
tion (2) of this section.

AMENDATORY SECTION (Amending WSR 13-01-034,
filed 12/11/12, effective 1/1/14)

WAC 16-232-440 ((What-are-the)) Restrictions in
Grays Harbor and Pacific counties on the use of pesti-
cides containing chlorpyrifos or diazinon near source
water((2)). (1) All source water used for chemigation includ-
ing, but not limited to, open reservoirs, ponds, or sumps must
be protected from contact with chlorpyrifos or diazinon
during an application unless the source water is demonstrated
to have no hydraulic connection with drainage ditches or cul-
verts.
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(2) For the purpose of subsection (1) of this section,
"hydraulic connection" means, water can flow between one
source (either ground or surface water) to another source
(either ground or surface water). Connection can be natural or
manmade.

(3) For the purpose of subsection (1) of this section,
"protected" means:

(a) Placement of a barrier or covering system over the
source water in a manner that ensures spray from the nozzles
do not contact the source water; or

(b) Design, placement, operation, and maintenance of
irrigation sprayheads or nozzles in a manner that ensures
spray from the nozzles does not contact the source water.

(4) Hydraulic connections will be determined as needed,
by the department upon review of the source water system
design.

AMENDATORY SECTION (Amending WSR 13-21-040,
filed 10/9/13, effective 1/1/14)

WAC 16-232-450 ((€an)) Obtaining a variance to the
requirements of this order ((be-obtained)) in an emer-
gency((2)) in Grays Harbor or Pacific counties. (1) In the
event of an emergency, as determined by the director, the
department may issue permits for the use of chlorpyrifos or
diazinon in the use restricted area in variation of any restric-
tions as defined in WAC 16-232-430 or 16-232-440. An
emergency under this section may be declared if the director
determines that the situation is:

(a) Urgent and unexpected; and

(b) The risk and amount of economic harm to the crop
substantially outweighs the risk and amount of damage likely
to occur to the environment if a variance permit is issued.

(2) Application for a permit may be made by email to
compliance@agr.wa.gov or by mail, fax, or in person to the
Washington State Department of Agriculture, Pesticide Man-
agement Division, Natural Resources Building (NRB), Sec-
ond Floor, 1111 Washington St. S.E., P.O. Box 42560,
Olympia, WA 98504-2560, FAX: 360-902-2093. Permits
will not be granted by telephone.

(3) The department may make on-site monitoring of the
application a condition of any permit. A representative of the
department may condition, deny, or revoke a permit at any
time, if the representative determines that the situation at the
application site creates an unreasonable risk. In determining
whether the situation at the application site creates an unrea-
sonable risk, the representative may consider all relevant fac-
tors such as temperature, tides, precipitation, application
type, pesticide formulation and application equipment, ditch
cover condition, endangered species restrictions, air inver-
sions, time of day, burning restrictions, wind direction, wind
velocity, topography, and type and condition of application
equipment.

NEW SECTION

The following section of the Washington Administrative
Code is decodified and recodified as follows:

0Old WAC Number
16-232-001

New WAC Number
16-232-004
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-232-030 What are the restrictions on aerial appli-

cations near vineyards?

WAC 16-232-050 When are oil-type carriers prohibited in

Walla Walla County?

Application of pesticides in Walla
Walla County—Areas 2B, 4, and 6—
Use restricted herbicides ground appa-
ratus nozzle requirements.

WAC 16-232-068

WAC 16-232-071 Application of pesticides in Walla
Walla County—Areas 2B, 4, and 6—
Use restricted herbicides, aircraft boom
length, pressure, and nozzle require-

ments.

WAC 16-232-074 What are the restrictions on applica-
tions in Walla Walla County due to tem-

perature?

WAC 16-232-110 When are oil-type carriers prohibited in

Lincoln County?

WAC 16-232-120 What are the boundaries and restric-

tions for Area 4?

WSR 18-22-134
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 7, 2018, 11:53 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
15-018.

Title of Rule and Other Identifying Information: Speci-
fying commercial driver licenses (CDL) training provider
requirements.

CDL training and examination requirements, amending
chapter 308-100 WAC: WAC 308-100-005, 308-100-033,
308-100-035, 308-100-040, 308-100-100, 308-100-110, 308-
100-140, 308-100-150, 308-100-160, 308-100-170 and 308-
100-180; new WAC 308-100-036; and repealing WAC 308-
100-031 and 308-100-038.

Hearing Location(s): On December 11, 2018, at 9:00
a.m., at the Highway[s]-Licenses Building, Conference
Room 413, 1125 Washington Street S.E., Olympia, WA
98507. Check in at the first floor counter.

Date of Intended Adoption: December 12, 2018.

Submit Written Comments to: Tandy Alexander,
Department of Licensing, P.O. Box 9030, Olympia, WA
98507-9030, phone 360-902-3893, email talexander@dol.
wa.gov, by December 10, 2018.

Assistance for Persons with Disabilities: Contact Tandy
Alexander, phone 360-902-3893, email talexander@dol.wa.
gov.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The amendments
bring the department into compliance with federal CDL reg-
ulations.

Statutory Authority for Adoption: RCW 46.01.110,
46.25.010, 46.25.060, and 46.25.140.

Rule is necessary because of federal law, 49 C.F.R. Parts
380, 383 and 384.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Tandy Alexander, 1125
Washington Street S.E., Olympia, WA 98507, 360-902-
3893.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No additional cost to the stakeholders.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: 49 C.F.R. Parts 380, 383 and 384.

November 7, 2018
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-16-017,
filed 7/25/08, effective 8/25/08)

WAC 308-100-005 Definitions. The definitions of this
section apply throughout this chapter unless the context
clearly requires otherwise:

(1) ((%gﬂbﬂsrﬁessLme&ns—a—pfwafée—eafﬂer—whe—m—ehe

2))) "Behind-the-wheel (BTW) range training" means
training provided by a BTW instructor when a student has
actual control of the power unit during a driving lesson con-
ducted for backing, street driving, and proficiency develop-

ment. BTW range training does not include time a student
spends observing the operation of a CMV when he or she is

not in control of the vehicle.
(2) "Behind-the-wheel (BTW) instructor" means an indi-

vidual who provides BTW training involving the actual oper-
ation of a CMV by a student on a range or a public road and

meets one of these qualifications:
(a) Holds a CDL of the same (or higher) class and with

all endorsements necessary to operate the CMV for which
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training is to be provided and has at least two years of expe-
rience driving a CMV requiring a CDL of the same or higher

class and/or the same endorsement and meets all applicable

(b) Holds a CDL of the same (or higher) class and with
all endorsements necessary to operate the CMV for which
training is to be provided and has at least two years of expe-
rience as a BTW CMYV instructor and meets all applicable
state qualification requirements for CMV instructors.

(c) Exception applicable to (a) and (b) of this defini-

tion: A BTW instructor who provides training solely on a
range which is not a public road is not required to hold a CDL

of the same (or higher) class and with all endorsements nec-
essary to operate the CMV for which training is to be pro-
vided, as long as the instructor previously held a CDL of the
same (or higher) class and with all endorsements necessary to

operate the CMV for which training is to be provided, and
complies with the other requirements set forth in (a) or (b) of
this definition.

(d) If an instructor's CDL has been canceled, suspended,
or revoked due to any of the disqualifying offenses identified
in C.F.R. 383.51, the instructor is prohibited from engaging
in BTW instruction for two years following the date his or her
CDL is reinstated.

(3) "Certified test route" means:

(a) Test route that is approved and assigned by the
department.

(b) The areas for completing the pretrip inspection, basic
controls and road test as approved by the department for the
administration of a commercial driver license skills test.

(4) "Classroom/theory instruction" means ((trainingpre-
vided)) knowledge instruction on the operation of a CMV
and related matters provided by a theory instructor through
lectures, demonstrations, audiovisual presentations, com-
puter-based instruction, driving simulation devices, or simi-
lar means. Instruction occurring outside a classroom is
included if it does not involve actual operation of a commer-
cial motor vehicle and its components by the student.

(())) (5) "Employee" means any operator of a commer-
cial motor vehicle, including full time, regularly employed
drivers; casual, intermittent or occasional drivers; leased
drivers and independent, owner operator contractors, while in
the course of operating a commercial motor vehicle, who are
either directly employed by or under lease to an employer.

((4)) (6) "Employer" means a person or entity that hires
one or more individuals to operate a commercial motor vehi-
cle on a regular basis during their normal course of employ-
ment and whose primary purpose is not to train operators of
commercial motor vehicles.

() (1) "Hour," as used in connection with training
requirements, means no less than fifty minutes of training or
instruction.

((66))) (8) "Lab" means a teaching environment involv-
ing a nonmoving vehicle for hands on instruction supported
by classroom material.

((M)) (9) "Observation" means the careful watching, as
a passenger in a commercial motor vehicle, of street driving
during the hours of course instruction, recording lessons
learned and applying classroom material.
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((8))) (10) "Proficiency development" means driving
exercises that will allow more time to develop the skills
needed to demonstrate proficiency, competence, and confi-
dence in the street driving and backing maneuvers portions of
a course.

(%)) (11) "Range" means an area closed from the pub-
lic where driving activities are practiced, free of obstructions,
enables the driver to maneuver safely and free from interfer-

WSR 18-22-134

Be)) Approval for a course of instruction in the oper-
ation of a commercial motor vehicle will only be granted if
the course of instruction:

(a) Is provided by, and under the direct supervision of, a
training ((institate)) provider that has an application with the
department approving the course of instruction offered by the

training provider. Beginning on February 7, 2020, the train-
ing provider must also be listed on the Federal Motor Carrier

ence from other vehicles and hazards, and has adequate sight
lines.

((€9))) (12) "Street driving" means driving a commer-
cial motor vehicle on a public road, where the traffic laws are
enforced, consisting of city street, country road, and freeway
driving.

((8H)) (13) "Theory instructor" means an individual
who provides knowledge instruction on the operation of a
CMYV and meets one of these qualifications:

(a) Holds a CDL of the same (or higher) class and with
all endorsements necessary to operate the CMV for which
training is to be provided and has at least two years of expe-
rience driving a CMV requiring a CDL of the same (or
higher) class and/or the same endorsement and meets all
applicable state qualification requirements for CMV instruc-
tors; or

(b) Holds a CDL of the same (or higher) class and with
all endorsements necessary to operate the CMV for which
training is to be provided and has at least two years of expe-
rience as a BTW CMYV instructor and meets all applicable
state qualification requirements for CMV instructors.

(c) Exceptions applicable to (a) and (b) of this defini-
tion: An instructor is not required to hold a CDL of the same
(or higher) class and with all endorsements necessary to oper-
ate the CMV for which training is to be provided, if the
instructor previously held a CDL of the same (or higher) class
and complies with the other requirements set forth in (a) or
(b) of this definition.

(d) If an instructor's CDL has been canceled, suspended,
or revoked due to any of the disqualifying offenses identified
in C.F.R. 383.51, the instructor is prohibited from engaging
in theory instruction for two years following the date his or
her CDL is reinstated.

(14) "Training institute/provider" means an entity that is
approved by the department, to provide training as required
by RCW 46.25.060 (1)(a)(ii):

(a) An institution of higher learning accredited by the
Northwest Association of Schools and Colleges or by an
accrediting association recognized by the higher education
board;

(b) A licensed private vocational school as that term is
defined by RCW 28C.10.020(7); or

(c) An entity in another state that the department has
determined provides training or instruction equivalent to that
required under WAC 308-100-033 or 308-100-035.

AMENDATORY SECTION (Amending WSR 08-16-017,
filed 7/25/08, effective 8/25/08)

WAC 308-100-033 Minimum training requirements.
(1) ((Fo-ensure-the-quality-of thetraininggiven;-atraining
eourse-aceeptable-to-the-directermust:
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Safety Administration's Training Provider Registry that is
established under 49 C.F.R. 380.700; and

(b) (Benotless-than:

-One-hundred-sixty hours-if the-applicantis-applying
fora-elass A-commereial driver'slicenseineluding)) Class A
course - Minimum requirements for approval: A course of
instruction for students seeking a class A CDL must follow
the class A training curriculum defined in C.F.R. Appendix A
to Part 380 as it existed on the (effective date of the WAC).
The course must include not less than:

((€A))) (1) Forty hours of classroom instruction;

((8Y)) (i1) Eighteen hours of street driving training;

((())) (i) Sixteen hours of training in backing maneu-
vers;

(())) (iv) Sixteen hours of proficiency development;
and

((®)) (v) Seventy hours of combined lab training, range
tralnlng, and observatlon((—

elass B-eommereial-driver'slicenseinehuding)).

(c) Class B course - Minimum Requirements: A
course of instruction for students seeking a class B CDL must
follow the class B training curriculum defined in C.F.R.
Appendix B to Part 380 as it existed on the (effective date of
the WACQ). The course must include not less than:

(A Fwenty)) (1) Forty hours of classroom instruction;

((@BY)) (ii) Fourteen hours of street driving training;

(((&—Feur)) (iii) Eight hours of training in backing

maneuvers;
((>)Feur)) (iv) Eight hours of proficiency develop-
ment; and

((E>Six)) (v) Ten hours of combined lab training, range
tralnmg, and observatlon((—

elass-C-eommereial-driver's Hieenseinelading)).

d) Class C course - Minimum requirements: A course
of instruction for students seeking a class C CDL must follow
the class B training curriculum defined in C.F.R. Appendix B
to Part 380 as it existed on the (effective date of the WAC).
The course must include not less than:

(A Fwenty)) (1) Forty hours of classroom instruction;

((B)-Eight)) (ii) Fourteen hours of street driving train-
ing;

(((e)—TFwe)) (iii) Eight hours of training in backing

maneuvers;

((@>Fwe)) (iv) Eight hours of proficiency develop-

ment; and

((E)yFeur)) (v) Ten hours of combined lab training,

range training, and observation.

() Ateensedprivate-veoeational sehoelmustmaintatn
Hdivtdtastirdentrecords—Student recordsshatbdoetment
foreachstudent:
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hed hatd he l ] .
requirementsrequired-under-thisseetion:)) (¢) Upgrade

from either class B or C to class A - Minimum require-

ments: A course of instruction for students seeking to
upgrade from a class B or C to a class A must follow the class
A behind the wheel training curriculum defined in C.F.R.
Appendix A to Part 380 as it existed on the (effective date of
the WACQC). The course must include not less than:

(i) Eighteen hours of street driving training;

(ii) Sixteen hours of training in backing maneuvers;

(ii1) Sixteen hours of proficiency development; and

(iv) Thirty hours of combined lab training, range train-
ing, and observation.

() Upgrade from a class C to class B - Minimum
requirements: A course of instruction for students seeking
to upgrade from a class C to a class B must follow the class B
behind the wheel training curriculum defined in C.F.R.
Appendix B to Part 380 as it existed on the (effective date of
the WACQ). The course must include not less than:

(1) Fourteen hours of street driving training;

(ii) Eight hours of training in backing maneuvers;

(iii) Eight hours of proficiency development; and

(iv) Ten hours of combined lab training, range training,

and observation.

(2) Passenger endorsement - Minimum require-
ments: A course of instruction for students seeking a passen-
ger endorsement must follow the passenger endorsement
training curriculum defined in C.F.R. Appendix C to Part 380
as it existed on the (effective date of the WAC). The course
must include not less than:

(1) Four hours of classroom/theory instruction;

(i1) Ten hours of proficiency development.

(h) School bus endorsement - Minimum require-
ments: A course of instruction for students seeking a school
bus endorsement must follow the school bus endorsement
training curriculum defined in C.F.R. Appendix D to Part 380
as it existed on the (effective date of the WAC). The course
must include not less than:

(1) Twenty hours of classroom/theory instruction;

(i1) Ten hours of proficiency development.

(i) Passenger and school bus endorsement - Minimum
requirements: A course of instruction for students seeking a
passenger and school bus endorsement must follow the pas-
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senger and school bus endorsement training curriculum
defined in C.F.R. Appendix C and D to Part 380 as it existed
on the (effective date of the WAC). The course must include
not less than:

(1) Twenty hours of classroom/theory instruction;

(ii) Ten hours of proficiency development.

1) Hazardous material endorsement - Minimum

requirements: A course of instruction for students seeking a
HAZMAT endorsement must follow the hazardous material

endorsement training curriculum defined in C.F.R. Appendix
E to Part 380 as it existed on the (effective date of the WAC).
The course must include not less than: Twenty hours of class-
room/theory instruction;

(k) In addition to the class A, B, and C curriculum as
defined above, each class room training must include a mini-
mum thirty minute section on "Truckers Against Traffick-

(2) Students must complete all portions of the training

within one year of completing the first portion.

AMENDATORY SECTION (Amending WSR 08-16-017,
filed 7/25/08, effective 8/25/08)

WAC 308-100-035 Employer certification. (1) An
employer may certify ((an-applicant-foracommeretal- driver's
heense-ashaving)) that one of its employees has the skills and
training necessary to operate a commercial motor vehicle
safely by certifying the employee has demonstrated profi-
ciency in the elements of the course of instruction required in
WAC 308-100-033, with the exception of the minimum
required hours, on a form provided by the department. The
certification must include the classification or endorsements
of commercial motor vehicle that the employee ((er-prospee-
tive-empleyee)) is competent to operate.

(2) The certification must be provided to the department
electronically. Beginning on February 7, 2020, an employer
may only certify that an applicant for a CDL has the skills and
training necessary to operate a commercial motor vehicle
safely if the employee has successfully completed training

with a training provider listed on FMCSA's Training Provider
Registry established under 49 C.F.R. 380.700.

(3) The department must receive an electronic notifica-

tion of successful completion prior to an employee taking a
skills test.

NEW SECTION

WAC 308-100-036 Reporting training results. (1) A
training provider and employer must provide electronic noti-
fication to the department when a student successfully com-
pletes a course of instruction described in WAC 308-100-033
for schools and WAC 308-100-035 for employers.

(2) The notification of course completion must consist
of:

(a) A certification that the student/employee demon-
strated proficiency in all elements of the curriculum required
in subsection (1) of this section;

(b) Driver license number;

(¢) Phone number;

(d) Type of training;

(e) Classroom hours completed;
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(f) Backing hours completed;

(g) Street driving hours completed;

(h) Proficiency hours completed;

(i) Range hours completed;

(j) Course start date;

(k) Course completion date; and

(1) Instructor.

(3) The department must receive an electronic notifica-
tion of successful completion prior to a student/employee
taking a skills test.

AMENDATORY SECTION (Amending WSR 07-24-025,
filed 11/28/07, effective 12/29/07)

WAC 308-100-040 Examination requirement for
commercial driver's license. (((1})) Persons applying for a
commercial driver's license will be required to pass a written
examination testing their knowledge of motor vehicle laws,
rules of the road, and of the class of vehicle for which they are
seeking the commercial driver's license. They will also be
required to demonstrate successfully their operating skills for
the class of vehicle and endorsement(s) for which they seek

the commerc1al driver's llcense ((S-lﬂ-l—l—e*aiﬂ-lﬂ&t-}eﬁs—&ﬁéef

apphicant-completes-his-or-herapphcationfora-commereial
driver'sHeense:)) The department will conduct knowledge

and skills examinations that at a minimum meet the require-
ments of 49 C.F.R. 383.133, as it existed on (effective date of

WAQ).

AMENDATORY SECTION (Amending WSR 00-18-068,
filed 9/1/00, effective 10/2/00)

WAC 308-100-100 Intrastate waiver. A person who is
not physically qualified to drive a commercial motor vehicle
under section 391.41 of the Federal Motor Carrier Safety
Regulations (49 C.F.R. 391.41), and who is otherwise quali-
fied to drive a motor vehicle in the state of Washington, may
apply to the department of licensing for an intrastate waiver.
Upon receipt of the application for an intrastate waiver, the
department shall review and evaluate the driver's physical
qualifications to operate a motor vehicle in the state of Wash-
ington, and shall issue an intrastate waiver if the applicant

meets all applicable licensing requirements ((and-is-gualified
to-operate-a-motor-vehiele-withinthe state-of Washingten)).

AMENDATORY SECTION (Amending WSR 00-18-068,
filed 9/1/00, effective 10/2/00)

WAC 308-100-110 ((Expiration{date]—Extension
orrenewal-by-mail)) Renewal online. Except as otherwise

provided by this section, any person who is outside the state
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at the time his or her commercial driver's license expires may
request ((an-extension-or)) a renewal by mail or online as per-
mitted by RCW 46.20.120(3). The department shall not
renew an endorsement to a commercial driver's license for
the operation of a vehicle transporting hazardous materials by

mail((Gend-any-extension-granted-for such-endorsementshall

etal-driver'slieense-would-nermaltly-expire)) or online.

AMENDATORY SECTION (Amending WSR 02-04-076,
filed 2/1/02, effective 3/4/02)

WAC 308-100-140 Third-party tester. (1) The depart-
ment may enter into an agreement with third-party testers to
conduct the commercial driver's license classified skill exam-
ination.

(a) An agreement will only be made where the depart-
ment has determined that a need for a third-party tester exists
in the location covered by the third-party tester, and that the
third-party tester is otherwise qualified. In counties where
there are no third-party testers, or where not extending or
renewing an agreement would result in no third-party testers,
the department will not base the determination of need solely
on the expected number of applicants for a commercial
driver's license in those locations. The department may sus-
pend an agreement with a third-party tester for any length of
time upon a showing of good cause.

(b) An agreement between the department and a third-
party tester will be valid for no more than two years, provided
that the department may extend an agreement for up to an
additional two years at its discretion.

(c) The department may renew an agreement if it has
determined that a need for a third-party tester still exists in
the location covered by the third-party tester.

(2) Allow the department and/or FMCSA to conduct
announced and unannounced audits.

(3) Allow the department and/or FMCSA co-score along

with the third-party examiner during a CDL skills test.

(4) Must initiate and maintain a bond in an amount deter-
mined by the department. Not required for a third-party tester
that is a government entity.

(5) Must only use third-party examiners who have suc-
cessfully completed a formal CDL skills test examiner train-
ing course as prescribed by the state and have been certified
by the state to conduct skills test.

(6) Must only use third-party examiners with an active

(7) Must submit skills testing appointments to the state

no later than three days prior to conducting test.

(8) Must maintain copies of the following records at its
principal place of business.

(a) A copy of the state certificate authorizing to adminis-
ter CDL skills tests for the classes and types of CMVs listed:;

(b) A copy of the current third-party agreement;

(c) A copy of each completed CDL skills test scoring
sheet for the current year and the past two calendar years;

(d) A copy of the state approved test route(s); and

(e) A copy of each third-party examiner's training record.

(9) Must submit skills test scores within the same day as

the test conducted.
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(10) Prohibit a third-party examiner from:

(a) Testing other third-party examiners.

(b) Testing a driver who has been trained by the exam-
iner, regarding commercial vehicle operation or skills test
practice.

(c) Testing any family member, relative or friend.

(d) Having another examiner who is a family member
conduct tests for your school or organization.

(e) Testing a driver who has attended a school owned or
operated by the same ownership organization you work for
except for government owned and operated organizations.

AMENDATORY SECTION (Amending WSR 00-18-068,
filed 9/1/00, effective 10/2/00)

WAC 308-100-150 Third-party ((tester)) examiner—
Quallficatlons ((A—thﬁd—p&ﬁy—testeﬁs—a—pefseﬂ—meeﬁﬂg—the

)

df'rver—s—ﬁeeﬂse)) A person applying to be a third-party ((tes-
ter)) examiner must meet the following requirements:

(1) ((Be—gualified-andticensed-to-operate-and-havene
less-thantwe-years-of experience-operating-vehielesrepre-
. he el Evehicle forwhich 1 | 1d

l . ' ess than fi crotal deivi
experienee;

2))) Hold an active CDL;

(2) Have two years or more experience operating com-
mercial motor vehicles representative of the class of vehicle
for which he or she would conduct testing;

(3) Have five years of total driving experience;

(4) A check of the person's driving record shows: (((&)))
The person has not been convicted or found to have commit-
ted any of the following offenses within the three year period
preceding the date of application:

((8))) (a) Driving a motor vehicle while under the influ-
ence of alcohol or any drug;

((61)) (b) Driving a commercial motor vehicle while the
alcohol concentration in the person's system is 0.04 or more
as determined by any testing methods approved by law in this
state or any other state or jurisdiction;

((@1))) (c) Leaving the scene of an accident involving a
commercial motor vehicle driven by the person;

((6¥)) (d) Using a commercial motor vehicle in the
commission of a felony; ((and

)

(e) Refusing to submit to a test to determine the driver's
alcohol concentration while driving a motor vehicle((;

sen-eommitted-a-sertons)); and

(f) Convicted of and found to have committed any of the
following felony offenses or any crime involving fraud,
moral turpitude, dishonesty, or corruption.

(5) The applicant has not been convicted of no more than
one conviction or finding that the person committed two or
more serious traffic violations, as defined in WAC 308-100-
130, within three years preceding the date of application;
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(6) The applicant has not been convicted of four or more
moving traffic violations, as defined in WAC 308-104-160,
within three years preceding the date of application;

(7) The applicant has not been convicted of two or more

moving traffic violations, as defined in WAC ((368-1+60-136
Serious—traffie-vielationsy;withinthree-years)) 308-104-

160, within one year preceding the date of application;

((¢e))) (8) No driver's license suspension, cancellation,
revocation, disqualification, or denial within three years pre-
ceding the date of application; ((ané

)

(9) Maintain or be employed by a business or agency in
which driver testing records would be maintained and avail-
able to the state or federal representatives for announced or
unannounced inspections and audits;

((66))) (10) Be or be employed by a licensed business or
government agency within the state of Washington or within
fifty miles of state boundaries;

(((H)) (11) Submit to announced or unannounced audits;
((and

€)))

(12) Attend all training required by the department of
licensing(()):

(13) Must test a minimum of ten different applicants per
calendar year or at the discretion of the department, complete
recertification requirements; and

(14) Failure to maintain the above qualifications will

result in the termination of a third-party ((tester-agreement))
examiner.

AMENDATORY SECTION (Amending WSR 89-18-003,
filed 8/24/89, effective 9/24/89)

WAC 308-100-160 Test requirements. ((Any-testcon-

. i . ’
msh. des-additional reqt nstx'xsn's .hf ﬁEXfE{HlEﬂEE.E.f it
Effh.“ﬁ f;‘ ;] Efiﬁﬂlliiiiil E.ﬂl ot Si hgssnss o-the : El”li?m}
hieense-skill-testing-purpeses:)) The skills test given by a third
party are the same as those that would otherwise be given by
the state using the same version of the skills test, the same
written instructions for test applicants, and the same score
sheets as those prescribed by the department. Any applicant
aggrieved by the outcome of a test conducted by a third-party
((tester)) examiner may petition the department for review of
the scoring procedure used by the third-party ((tester)) exam-
iner.
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AMENDATORY SECTION (Amending WSR 89-18-003,
filed 8/24/89, effective 9/24/89)

WAC 308-100-170 Test route approval. (1) The test
route used by a third-party ((tester)) examiner must be
approved by the department prior to its use for commercial
driver license skill testing purposes.

(2) Skills testing is prohibited at a training facility or

route except for transit organizations and educational school
districts that are owned and operated by a government entity.

AMENDATORY SECTION (Amending WSR 17-22-074,
filed 10/27/17, effective 11/27/17)

WAC 308-100-180 Third-party testing fee. (1)(a)
Except as provided in WAC 308-100-190 or ((subseetion
5))(b) of this ((seetion)) subsection, the base fee for each
classified skill examination or combination of skill examina-
tions conducted by a third-party tester shall not be more than
two hundred fifty dollars and entitles the applicant to take the
examination up to two times in order to pass.

(b) If the applicant's primary use of a commercial driver's
license is for any of the following, then the examination fee
for each commercial driver's license skill examination con-
ducted by a third-party tester shall not be more than two hun-
dred twenty-five dollars and entitles the applicant to take the
examination up to two times in order to pass:

(i) Public benefit not-for-profit corporations that are fed-
erally supported head start programs; or

(i) Public benefit not-for-profit corporations that sup-
port early childhood education and assistance programs as
described in RCW 43.215.405(4).

(c) If the applicant's primary use of a commercial driver's
license is to drive a school bus, the applicant shall pay a fee
of no more than one hundred dollars for the classified skill
examination or combination of classified skill examinations
conducted by the department and entitles the applicant to take
the examination up to two times in order to pass.

(2) The base fee shall apply only to the conducting of the
examination, and is separate from any additional fees, such as
vehicle use fees, which may be charged by the third-party tes-
ter. Any additional fees to be charged shall be reported to the
department.

(3) Fees owed to a third-party tester under this section
must be paid by the applicant as provided in the third-party
tester agreement entered into under WAC 308-100-140.

(4) Eees paid for a test that is deemed invalid by the
department must be reimbursed immediately to the applicant.

(5) The fees in this section are in addition to the regular
drivers' licensing fees.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 308-100-031 Skill and training requirements for
commercial driver's license.

WAC 308-100-038 Commercial driver's license—Addi-
tional restrictions.
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