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WSR 18-06-008
PROPOSED RULES
DEPARTMENT OF HEALTH
(Podiatric Medical Board)
[Filed February 23,2018, 8:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
13-093.

Title of Rule and Other Identifying Information: WAC
246-922-045, 246-922-130, 246-922-140, 246-922-150, 246-
922-160, 246-922-170, 246-922-180 and 246-922-190, the
podiatric medical board (board) is proposing to repeal a rule
section concerning conduct at an examination that is no lon-
ger needed. The board is also addressing redundancies
regarding mandatory reporting by proposing to amend one
rule section and repeal six other sections.

Hearing Location(s): On April 12, 2018, at 9:30 a.m., at
the Department of Health, Creekside 2 at Center Point, Suite
310, Room 307, 20425 72nd Avenue South, Kent, WA
98032.

Date of Intended Adoption: April 12, 2018.

Submit Written Comments to: Susan Gragg, P.O. Box
47852, Olympia, WA 98504-7852, email https://fortress.wa.
gov/doh/policyreview, fax 360-236-2901, by April 5, 2018.

Assistance for Persons with Disabilities: Contact Susan
Gragg, phone 360-236-4941, TTY 360-833-6388 or 711,
email susan.gragg@doh.wa.gov, by April 5, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board
reviewed existing rules in accordance with RCW 43.70.041
that requires the department of health (department), along
with the other health profession's boards and commissions, to
perform a review of existing rules every five years. As a
result of their review, the board is proposing to repeal a rule
section concerning conduct at an examination, because the
state no longer administers the examination. The board is also
addressing redundancies between existing statute and rules
regarding mandatory reporting. The board proposes to amend
one rule section and repeal six other sections of rule.

Reasons Supporting Proposal: RCW 43.70.041 was
passed by the legislature in 2013 requiring the department to
perform periodic rule review. This included the department's
health profession's boards and commission. The objective of
the statute is to simplify and streamline the process for per-
mitting, licensing, and regulation. The proposal meets the
statute's intent of simplifying regulations under the board's
authority by amending a section of rule and repealing rule
sections that are no longer needed.

Statutory Authority for Adoption: RCW 18.22.015.

Statute Being Implemented: Chapter 18.22 RCW and
RCW 43.70.041.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state podiatric medical
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Susan Gragg, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-4941.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

(1]

WSR 18-06-008

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iv)
exempts rules that only correct typographical errors, make
address or name changes or clarify the language of a rule
without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

February 23, 2018
Blake T. Maresh
Executive Director

AMENDATORY SECTION (Amending WSR 91-10-041,

filed 4/25/91, effective 5/26/91)
WAC 246-922-130 Mandatory reporting. (((HD-AH

HAnyfurtherinformatien-which-weuld-atdinthe-eval-
wation-ef-therepert:)) Any person including, but not limited
to, a podiatric physician and surgeon, health care facility, or

governmental agency shall always report in compliance with
the uniform mandatory reporting rules found in WAC 246-
16-200 through 246-16-270.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-922-045 Examination conduct.
WAC 246-922-140 Health care institutions.

WAC 246-922-150 Podiatric medical associations or soci-
eties.

WAC 246-922-160 Health care service contractors and dis-
ability insurance carriers.

WAC 246-922-170 State and federal agencies.
WAC 246-922-180 Professional review organizations.
WAC 246-922-190 Malpractice suit reporting.
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WSR 18-06-010
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed February 23,2018, 10:57 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
16-007.

Title of Rule and Other Identifying Information: Imple-
ment ESHB 1105, chapter 333, Laws of 2017, to establish
rules for railroad contract crew transportation.

Hearing Location(s): On April 12, 2018, at 1:00 p.m., at
the Utilities and Transportation Commission Building, 1300
South Evergreen Park Drive S.W., Room 207, Olympia, WA
98504-7250. Public hearing to consider adoption of proposed
rules.

Date of Intended Adoption: April 12, 2018.

Submit Written Comments to: Utilities and Transporta-
tion Commission, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504-7250, email records@utc.wa.gov, fax
360-586-1150, by March 30, 2018.

Assistance for Persons with Disabilities: Contact Ashley
Miller, phone 360-664-1130, fax 360-586-1150, TTY 360-
586-8230 or 360-664-1132, email asmiller@utc.wa.gov, by
March 16, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
proposes to adopt rules as required in ESHB 1105, chapter
333, Laws of 2017, for regulation of railroad contract crew
transportation companies. The proposed rules adopt the
requirements of the legislation. These are new rules, not
changes to existing rules.

Reasons Supporting Proposal: The commission is
required by the legislation to adopt rules. In addition, the
rules will provide necessary safety regulation of companies,
vehicles, and drivers that transport railroad crews from one
location to another. No such safety requirements currently
exist.

Statutory Authority for Adoption: RCW 81.04.160 and
81.61.050.

Statute Being Implemented: ESHB 1105, chapter 333,
Laws of 2017.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Utilities and transportation commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Mathew Perkinson, 1300
South Evergreen Park Drive S.W., Olympia, WA 98504-
7250, 360-664-1236.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to the commis-
sion, as it is not one of the listed agencies in RCW 34.05.328
(3)(@)(D).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The commis-
sion mailed a notice to all stakeholders for this rule making,
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providing a copy of the draft rules and an opportunity to iden-
tify rules that would have a cost impact and what that impact
would be. No stakeholder indicated that any rules would have
a cost impact.

A copy of the detailed cost calculations may be obtained
by contacting Jason Lewis, 1300 South Evergreen Park Drive
S.W., Olympia, WA 98504-7250, phone 360-644-1206, fax
360-586-1150, TTY 360-586-8230 or 360-664-1132, email
jlewis@utc.wa.gov.

February 23, 2018
Steven V. King
Executive Director and Secretary

AMENDATORY SECTION (Amending WSR 04-11-023,
filed 5/11/04, effective 6/11/04)

WAC 480-62-125 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

"Class I railroad company" means a railroad company
having annual operating revenues of $250 million or more;

"Class II railroad company" means a railroad com-
pany having annual operating revenue of less than $250 mil-
lion, but more than $20 million; and

"Class III railroad company' means a railroad com-
pany having annual operating revenues of $20 million or less.

"Commission" means the Washington utilities and
transportation commission.

"Contract crew transportation company' means any
person, organization, company or other entity that operates
one or more contract crew transportation vehicles.

"Contract crew transportation vehicle" means every
motor vehicle designed to transport fifteen or fewer passen-
gers, including the driver, that is owned, leased, operated, or
maintained by a person contracting with a railroad company
or its agents, contractors, subcontractors, vendors, subven-
dors, secondary vendors, or subcarriers and used primarily to
provide railroad crew transportation.

"Department of labor and industries" means the
Washington state department of labor and industries.

"Department of transportation" means the Washing-
ton state department of transportation.

"On track equipment" means self-propelled equip-
ment, other than locomotives, that can be operated on rail-
road tracks.

"Passenger carrying vehicle" means those buses
((and)), vans, trucks, and cars owned, operated, and main-
tained by a railroad company ((whieh)) primarily used to
transport((s)) railroad employees ((i#)), other than in the cab
of such vehicles, and are designed primarily for operation on
roads which may or may not be equipped with retractable
flanged wheels for operation on railroad tracks.

"Railroad" means every permanent road with a line of
rails fixed to ties providing a track for cars or equipment
drawn by locomotives or operated by any type of power,
including interurban and suburban electric railroads, for the
public use of conveying persons or property for hire, with all
bridges, ferries, tunnels, equipment, switches, spurs, sidings,
tracks, stations, and terminal facilities of every kind, used,
operated, controlled, managed, or owned by or in connection
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therewith. Unless otherwise provided by rule, the term "rail-
road" does not include logging and industrial railroads, or
street railways operating within the limits of any incorporated
city or town.

"Railroad company" means every corporation, com-
pany, partnership, association, joint stock association, or per-
son, their lessees, trustees, or receivers appointed by any
court, and any common carrier owning, operating, con-
trolling or managing any railroad or any cars or other equip-
ment used on, or in connection with the railroad within this
state.

"Railroad police officer' means a peace officer who is
commissioned in his or her state of legal residence or state of
employment by a railroad company to enforce state laws for
the protection of railroad property, personnel, passengers
and/or cargo.

"Remote-control area" means any place remote-con-
trol operations are conducted on a railroad.

""Remote-control operations'" means controlling the
movement of locomotives through the use of radio transmit-
ter and receiver systems by persons not physically located at
the controls within the confines of a locomotive cab.

"Remote-control zone" means a designated area where
access is restricted in which remote-control operations may
occur under alternative point protection procedures.

"State" means the state of Washington.

AMENDATORY SECTION (Amending WSR 10-03-044,
filed 1/14/10, effective 2/14/10)

WAC 480-62-240 Railroad owned or operated pas-
senger carrying vehicles—Equipment. (1) Equipment
requirements for all vehicles.

(a) Vehicles must comply with all applicable equipment
requirements of Title 46 RCW.

(b) Vehicles must have exhaust systems that prevent
exposure of passengers to the vehicle's emissions.

(¢) Vehicles must have two external rear vision mirrors,
one at each side of the cab. The mirrors must be firmly
attached to the motor vehicle at a point where the driver is
provided a view of the highway to the rear along both sides of
the vehicle. An outside mirror may be placed only on the
driver's side on vehicles in which the driver has a view to the
rear by means of an interior mirror.

(d) Vehicles must be equipped with a steering system
maintained to insure that lash or preplay do not exceed those
values set forth in 49 C.F.R., Parts 570.7 and 570.60 (Vehicle
in Use Inspection Standards). Information about Title 49
C.F.R. regarding the version adopted and where to obtain it is
set out in WAC 480-62-999.

(e) Vehicles must have a heating system that will main-
tain an ambient temperature of at least fifty-five degrees in
passenger areas.

(f) Vehicles must have at least three red-burning fusees,
three red portable emergency reflectors, or at least two red
cloth flags suitable for warning the motoring public in an
emergency. The driver must ensure that such equipment is in
the vehicle and is maintained in good condition. Any devices
that may create a spark or open flame must be carried in a
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separate compartment or a closed metal container provided
for that purpose.

(g) The driver must ensure that such equipment is in the
vehicle and is maintained in good condition.

(h) Any devices that may create a spark or open flame
must be carried in a separate compartment or a closed metal
container provided for that purpose.

(i) Vehicles must have a two and one-half pound dry
chemical fire extinguisher or its equivalent, properly filled
and located where it is readily accessible for use. The extin-
guisher must allow visual determination of the state of its
charge at all times. The extinguishing agent must be nontoxic
and ((preferably)) noncorrosive. The fire extinguisher must
be suitable for attachment to the motor vehicle, bear the label
of approval by the Underwriters Laboratories, Inc., and be
kept in good working condition at all times.

(@) (§) Vehicles must have a first-aid kit located
where it is readily accessible. The kit must contain all of the
items specified in ANSI Z308.1-2009, Minimum Require-
ments for Workplace First Aid Kits. Additionally, the kit
must contain gloves capable of preventing exposure to blood-
borne pathogens. Items used from first-aid kits must be
replaced before the next shift, and kits must be checked for
compliance with this rule if the seal on the kit is broken.
Information about ANSI Z308.1-2009 regarding the version
adopted and where to obtain it is set out in WAC 480-62-999.

(2) Equipment requirements for specified vehicles.

(a) Coupling devices used on a vehicle equipped with
retractable flange wheels for operation on railroad tracks
must be substantial and made of metal. The devices must be
equipped with safety chains or straps of sufficient strength to
prevent separation in the event of accidental uncoupling.

(b) A passenger compartment separate from the cab of
the vehicle must be made of metal and be fastened directly to
the frame of the vehicle. The compartment must have an inte-
rior lining sufficient to absorb condensation, and padded
seats and backrests firmly secured in place. The floor of the
compartment must be constructed to bear the weight of all
cargo and passengers. The floor must not have unnecessary
openings, and it must be constructed to prevent the entry of
noxious fumes or permeation with flammable materials. The
compartment must have a curtain of nonpermeable material
of sufficient weight and size to close off the rear opening and
a tailgate ((whieh)) that must be closed whenever the vehicle
is in motion. If the bottom of the entrance to the passenger
compartment is more than three feet six inches above ground
level, the vehicle must have permanent or temporary steps
designed for the safe boarding and discharge of passengers.

(c) Communication between a cab and a separated pas-
senger compartment must be provided by means of a light or
audible device mounted in the cab of the vehicle that may be
activated by a passenger in the rear compartment.

(d) On vehicles designed to transport nine or more pas-
sengers, an emergency exit must be placed at the end of the
vehicle opposite the regular entrance. The exit must be at
least six and one-half square feet in area, and the smallest
dimension must be at least eighteen inches. The route to and
from the emergency exit must be unobstructed at all times.

Proposed
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AMENDATORY SECTION (Amending WSR 01-04-026,
filed 1/30/01, effective 3/2/01)

WAC 480-62-245 Railroad owned or operated pas-
senger carrying vehicles—Operation. (1) General.

(a) All passenger carrying motor vehicles must be oper-
ated in compliance with state law no matter where the vehicle
is operated.

(b) Drivers must operate vehicles in a careful and pru-
dent manner and at reasonable and proper speeds, with due
regard to circumstances and to the use of highways by others.

(2) Minimum age, skill, and physical condition of
drivers.

(a) Drivers of passenger carrying vehicles must be at
least eighteen years old.

(b) Before being allowed to drive or operate a passenger
carrying vehicle, drivers must have demonstrated the physi-
cal capability of handling the controls of the vehicle with
ease.

(c) Before driving a vehicle, drivers or operators must
obtain either a valid Washington state driver's license or a
valid license from the state of the driver's residence. The
driver must carry the license at all times while operating a
vehicle. If the passenger carrying vehicle is a type for which
the state of Washington requires an extraordinary license or
endorsement, the driver must have such license or endorse-
ment.

(3) Driver's daily hours of service. No driver of any
passenger carrying vehicle may drive for more than ten hours
without resting afterward for a minimum of eight consecutive
hours.

(4) Refueling. No driver or any employee of a railroad
company operating within the state may:

(a) Fuel a passenger carrying vehicle with the engine
running;

(b) Smoke or expose any flame in the vicinity of a vehi-
cle being fueled;

(c) Fuel a passenger carrying vehicle unless the nozzle of
the fuel hose is continuously in contact with the intake pipe of
the fuel tank;

(d) Insofar as practicable, permit any other person to
engage in activities that might result in a fire or explosion.

(e) Except on buses, all occupants of the vehicle, except
the driver and those within the operating cab, must dismount
and stand clear while the vehicle is being refueled.

(5) Driving rules.

(a) Drivers must bring vehicles to a complete stop not
less than fifteen feet from the nearest rail of any at-grade
crossing before crossing the track except:

- Where traffic is controlled by a police officer or a duly
authorized flagger;

- Where traffic is regulated by a traffic control signal;

- Where traffic is controlled by crossing gate arms or an
alternately flashing light signal intended to give warning of
the approach of a train;

- Where an official traffic control device as designated
by the commission pursuant to RCW 81.53.060 (i.e., an
"EXEMPT" sign, specified as R15-3 by the Manual on Uni-
form Traffic Control Devices) gives notice that the stopping
requirement imposed by this section does not apply. Informa-
tion about the Manual on Uniform Traffic Control Devices
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regarding the version adopted and where to obtain it is set out
in WAC 480-62-999.

(b) Drivers must not change gears while crossing any
railroad tracks.

(c) No driver may ((drinlcintoxieating liquers)) consume
alcohol or ingest any controlled substance while on duty, or
drive while affected by the use of intoxicating liquor or other
substance ((whieh)) that might impair the ability to drive.

(d) No driver may proceed down a grade with the gears
in neutral or the clutch disengaged.

(e) At the beginning of his or her use of a vehicle, the
driver must perform a brake test immediately before, and
immediately after, the vehicle begins moving to ensure that
the brakes are functioning properly.

(6) Loading and carrying of passengers.

(a) Drivers are in charge of the vehicle and must require
passengers to observe vehicle rules.

(b) Passengers may not enter or exit from the vehicle
while it is in motion, or ride on running boards, fenders, bum-
pers, tops of cabs, or with any part of their body projecting
beyond the sides or the ends of the vehicle. ((When-equip-

ment-or-tools-are-carried-inside-the—vehiele;they-must-be
' losed racks ort ] tor thevehi

the-event-of sudden-starts;-stops;-or-turns—Fhe-drivermust
assure-that-teols-and-materials-are-properlyseecured-before
moving-the-vehiele:))

(7) Carrying equipment or tools.

(a) When equipment or tools are carried inside the vehi-
cle, they must be stored in enclosed racks or boxes that are
secured to the vehicle in a manner that prevents employees
from being struck in the event of sudden starts, stops. or
turns.

(b) All tools and equipment, including cylinders, con-
tainers, or drums must be properly secured so they will not
interfere with the use of any exit.

(c) The driver must ensure that equipment and tools are
properly secured before moving the vehicle.

(8) Limitation on transportation of explosives, gaso-
line, and other hazardous materials on passenger carry-
ing vehicles.

(a) Explosives other than track torpedoes and fusees may
not be carried in or on any vehicle while the vehicle is being
used to transport crew members in a passenger compartment.

(b) If track torpedoes or fusees are carried in a passenger
carrying vehicle, they must be carried in a separate compart-
ment or container provided for that purpose.

(c) Gasoline, or other hazardous materials, must not be
carried in either the cab or in the passenger compartment;
however, oxygen or acetylene cylinders may be carried if
gauges and regulators have been removed with caps in place
before loading.

(d) Passenger carrying vehicles may be used to carry
flammable materials when they are located outside of and
isolated from the passenger carrying area, and are stored in
containers approved by the Underwriters Laboratories, Inc.
Containers for fuel must be vented in a manner that prevents

the hazardous concentration of fumes. ((AHtoeols-and-equip-
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any-exit))

(e) A passenger carrying vehicle containing hazardous
materials must not be parked within three hundred feet of an
open fire.

(f) Smoking is prohibited within fifty feet of a vehicle
carrying explosive or flammable materials.

NEW SECTION

WAC 480-62-275 Contract crew transportation reg-
istration and permit required. (1) A person must register
with, and receive a permit from, the commission before oper-
ating as a contract crew transportation company in the state of
Washington.

(2) The company name is the name of the permit holder.

(a) A company electing to conduct operations under a
trade name must first register the trade name with the com-
mission.

(b) A company must conduct all operations under the
company name, a registered trade name, or both.

NEW SECTION

WAC 480-62-278 Contract crew transportation vehi-
cle and driver safety requirements. (1) Every contract crew

WSR 18-06-010

transportation company must operate its vehicles in compli-
ance with state law, no matter where the vehicle is operated.
Drivers must operate vehicles in a careful and prudent man-
ner, at reasonable and proper speeds, with due regard to cir-
cumstances or conditions at the time of operation.

(2) Companies must comply with the parts of 49 C.F.R.
adopted by reference that are shown in the chart in subsection
(4) of this section. Information about 49 C.F.R. including the
version adopted by the commission and where to obtain cop-
ies is set out in WAC 480-62-999.

(3) The commission will place out-of-service any motor
vehicle having safety defects identified in the North Ameri-
can Uniform Out-Of-Service Criteria. Information about the
North American Uniform Out-Of-Service Criteria including
the version adopted and where to obtain copies is set out in
WAC 480-62-999. A company must not operate any vehicle
placed out-of-service until proper repairs have been com-
pleted.

(4) The commission will place out-of-service any driver
meeting criteria identified in the North American Uniform
Out-Of-Service Criteria. A company must not allow a driver
who has been placed out-of-service to operate a motor vehi-
cle until the conditions causing the driver to be placed out-of-
service have been corrected.

49 C.F.R. Part:

Notes:

Part 379 - Preservation of Records

Entire Part 379 is adopted and applies to Washington intra-
state operations.

Part 385 - Safety Fitness Procedures

Entire Part 385 is adopted and applies to Washington intra-
state operations.

Part 390 - Safety Regulations, General

Entire Part 390 is adopted and applies to Washington intra-
state operations, with the following exceptions:

(1) The terms "motor vehicle," "commercial motor vehicle,"
and "private vehicle" are not adopted. Instead, where those
terms are used in Title 49 C.F.R., they have the meanings
assigned to "contract crew transportation vehicle" in WAC
480-62-125 (Definitions).

(2) Whenever the term "director" is used in Title 49 C.F.R.,
it means the commission.

Part 391 - Qualification of Drivers

Entire Part 391 is adopted, with the following exceptions:

(1) Part 391.49 (alternative physical qualification standards
for the loss or impairment of limbs) is not adopted for drivers
who operate vehicles exclusively in intrastate commerce.
Instead refer to WAC 480-62-281 for intrastate medical
waivers.

Part 392 - Driving of Motor Vehicles

Entire Part 392 is adopted and applies to Washington intra-
state operations.

Part 393 -
ation

Parts and Accessories Necessary for Safe Oper-

Entire Part 393 is adopted and applies to Washington intra-
state operations.

Part 395 - Hours of Service of Drivers

Entire Part 395 is adopted and applies to Washington intra-
state operations.

Part 396 - Inspection, Repair, and Maintenance

Entire Part 396 is adopted and applies to Washington intra-
state operations.

[51]
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49 C.F.R. Part:

Notes:

Part 397 -

and Parking Rules

Transportation of Hazardous Materials, Driving

Entire Part 397 is adopted and applies to Washington intra-
state operations.

(5) Companies operating a contract crew transportation
vehicle must:

(a) Comply with all state and local laws and rules gov-
erning licensing, vehicle safety, and driver safety.

(b) Maintain all motor vehicles in a safe and sanitary
condition.

(c) Ensure that vehicles are free of defects likely to result
in an accident or breakdown.

(6) Persons that drive for companies operating a contract
crew transportation vehicle must be immediately and auto-
matically disqualified from operating a contract crew trans-
portation vehicle for a period of three years if:

(a) The person is convicted of, or is found to have com-
mitted, two or more traffic violations that result in suspension
or revocation of the person's driver's license within a three-
year period for a reason other than failure to pay fines.

(b) The person is convicted of, or is found to have com-
mitted, any of the following offenses:

(1) Any drug or alcohol-related traffic offense.

(i1) Using a vehicle to commit a felony.

(iii) Leaving the scene of an accident.

(iv) Prohibited passing of another vehicle.

(v) A railroad-highway grade crossing offense identified
in RCW 46.25.090(8).

(vi) Driving with a suspended, revoked, or canceled
license.

(7) Persons that drive for companies operating a contract
crew transportation vehicle that sustain a conviction or traffic
violation as outlined in subsection (5) of this section, must
report the conviction or infraction to the company within ten
days of the date of the conviction or infraction.

(8) No company operating a contract crew transportation
vehicle, its agents, officers, or employees, will allow any arti-
cle, commodity, or substance to be loaded in or on any vehi-
cle used by the company to transport passengers that is:

(a) Dangerous to the lives and safety of passengers.

(b) Prohibited by the hazardous materials rules in Title
49 C.F.R. from being transported on passenger-carrying
vehicles.

(9) No company operating a contract crew transportation
vehicle may carry more passengers than the vehicle was orig-
inally manufactured to carry.

(10) All vehicles operated under the provisions of this
chapter are at all times subject to inspection by the commis-
sion or its duly authorized representatives.

(11) All contract crew transportation companies must
implement a controlled substance and alcohol testing pro-
gram to include:

(a) Preemployment testing: A preemployment controlled
substance and alcohol test must be administered prior to a
driver performing a safety-sensitive function.

(b) Postaccident testing.

(1) An alcohol test must be administered as soon as prac-
ticable but no longer than eight hours following an accident
where the accident involved the loss of human life, a driver
receives a citation for a moving traffic violation arising from
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the accident if the accident involved bodily injury to any per-
son who, as a result of the injury immediately receives medi-
cal treatment away from the scene of the accident or one or
more motor vehicles incurring disabling damage as a result of
the accident, requiring the motor vehicle to be transported
away from the scene by a tow truck or other motor vehicle.

(i1) A controlled substance test must be administered
within thirty-two hours following an accident where the acci-
dent involved the loss of human life, a driver receives a cita-
tion for a moving traffic violation arising from the accident if
the accident involved bodily injury to any person who, as a
result of the injury immediately receives medical treatment
away from the scene of the accident or one or more motor
vehicles incurring disabling damage as a result of the acci-
dent, requiring the motor vehicle to be transported away from
the scene by a tow truck or other motor vehicle.

(c) Random testing.

(i) Every driver shall submit to random alcohol and con-
trolled substance testing.

(i1) The minimum annual percentage rate for random
alcohol testing shall be ten percent of the average number of
driver positions.

(iii) The minimum annual percentage rate for random
controlled substances testing shall be twenty-five percent of
the average number of driver positions.

(d) Reasonable suspicion testing.

(1) All persons designated to supervise drivers shall
receive at least sixty minutes of training on alcohol misuse
and receive at least an additional sixty minutes of training on
controlled substances use.

(i1) The training will be used by supervisors to determine
whether reasonable suspicion exists to require a driver to
undergo testing. The training shall include the physical,
behavioral, speech, and performance indicators of probable
alcohol misuse and use of controlled substances.

NEW SECTION

WAC 480-62-281 Contract crew transportation
intrastate medical waivers. (1) Department of licensing
intrastate medical waiver. A passenger transportation com-
pany may use a driver that is not physically qualified to drive
a commercial motor vehicle under 49 C.F.R. Part 391.41, if
the driver:

(a) Only operates motor vehicles intrastate, wholly
within the state of Washington; and

(b) Has obtained from the Washington state department
of licensing an intrastate medical waiver to drive a commer-
cial motor vehicle.

For the purposes of a department of licensing medical
waiver, a commercial motor vehicle means a motor vehicle:

(i) With a gross vehicle weight rating over 26,000 1bs.;

(i1) Transporting sixteen or more passengers, including
the driver; or

(iii) With a manufacturer's seating capacity of sixteen or
more passengers, including the driver.
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(2) Doctor's statement of intrastate medical waiver. A
passenger transportation company may use a driver that is not
physically qualified to drive a commercial motor vehicle
under 49 C.F.R. Part 391.41, if the driver:

(a) Holds a valid Washington state driver's license;

(b) Has received a doctor's statement that:

(1) The driver's medical condition is not likely to inter-
fere with the driver's ability to safely operate a commercial
motor vehicle; and

(i1) The doctor's opinion is that the driver's condition is
likely to remain stable for the two years that the medical cer-
tificate is valid.

(c) Operates commercial motor vehicles intrastate
wholly within the state of Washington. For the purposes of a
doctor's statement of intrastate medical waiver, a commercial
motor vehicle means a motor vehicle:

(1) With a gross vehicle weight rating under 26,001 lbs.;

(i1) Transporting fifteen or fewer passengers, including
the driver; or

(i) With a manufacturer's seating capacity of fifteen or
fewer passengers, including the driver.

(3) Driver qualification files. A passenger transporta-
tion company that uses a driver under an intrastate medical
waiver must maintain in the driver's qualification file a copy
of the doctor's statement of intrastate medical waiver.

NEW SECTION

WAC 480-62-284 Contract crew transportation
insurance requirements. (1) Companies operating a con-
tract crew transportation vehicle must meet the following
minimum insurance requirements:

(a) Five million dollars combined single limit coverage
for bodily injury and property damage liability coverage.

(b) One million dollars uninsured and underinsured
motorist coverage.

(2) Insurance policies must:

(a) Be written by an insurance company authorized to
write insurance in the state of Washington.

(b) Include the Uniform Motor Carrier Bodily Injury and
Property Liability Endorsement (Form F).

(3) A company must file and maintain a Uniform Motor
Carrier Bodily Injury Property Damage Certificate of Insur-
ance (Form E). Form E is a standard motor carrier insurance
form recognized by the insurance industry and is filed with
the commission by an insurance company.

(a) The Form E must be issued in the company name
exactly as it appears on the company's permit.

(b) The Form E must remain in effect until canceled by a
Notice of Cancellation (Form K). The Form K must be filed
with the commission by the insurance company not less than
thirty days before the cancellation effective date.

(¢) The commission will accept an insurance certificate
or binder for up to sixty days pending receipt of the Form E.

(d) A company may file a Uniform Motor Carrier Bodily
Injury and Property Damage Liability Surety Bond (Form G)
in place of a Form E.

(4) If a company's insurance filing is canceled and a new
filing is not received prior to the cancellation date, the com-
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mission may dismiss a company's application for a permit or
cancel an existing permit.

(5) If a contract crew transportation company hires a
driver to drive a vehicle owned by the contract crew transpor-
tation company to transport a railroad crew, the insurance
requirements outlined in subsection (1) of this section, apply.

(a) The insurance requirements may be met by either the
contract crew transportation company, the third party, or the
railroad company.

(b) It is the responsibility of the contract crew transpor-
tation company to obtain and retain proof of insurance cover-
age for the third-party driver.

NEW SECTION

WAC 480-62-287 Contract crew transportation pas-
senger notice requirements. Companies operating a con-
tract crew transportation vehicle must post adequate notice in
a conspicuous location in all vehicles that advises passengers
of:

(1) Their right to submit a complaint to the commission
regarding alleged unsafe driver or vehicle conditions.

(2) The telephone number and email address of the com-
mission's motor carrier safety manager where passengers
may file complaints. The contact information for the motor
carrier safety manager can be found on the agency's public
web site.

NEW SECTION

WAC 480-62-290 Contract crew transportation
safety training. (1) Companies providing contract crew
transportation must provide at least eight hours of safety
training that includes, but is not limited to:

(a) Vehicle safety awareness.

(b) Passenger safety awareness.

(c) Rail yard safety.

(d) Grade crossing safety.

(e) Load securement.

(f) Distracted driving.

(g) Fatigued driving.

(h) Familiarization with:

(i) Railroad yards, property, pick-up points and drop-off
points where the driver is expected to operate the vehicle.

(i1) Any rules or requirements imposed by the railroad at
the locations where the driver is expected to operate the vehi-
cle.

(iii) General railroad safety requirements.

(iv) Grade crossing safety.

(i) The training required in subsection (h) of this section
must be provided by the railroad for whom the driver will be
transporting railroad crews. The railroad may contract with a
third party or other designee to provide training, however,
such delegation does not absolve the railroad of responsibil-
ity to ensure compliance with this section.

(2) Each company providing contract crew transporta-
tion must provide to the commission a description of its
safety training program for approval prior to implementing
the program at the company.

Proposed
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(3) Each company must require existing drivers to attend
the safety training within six months of approval of the train-
ing program by the commission.

(4) If the commission finds driver safety behavior is such
that refresher training is warranted, the commission may
require such training.

NEW SECTION

WAC 480-62-293 Contract crew transportation
enforcement. (1) The commission will investigate safety
complaints related to contract crew transportation. Informa-
tion included in safety complaints that identifies the
employee who submitted the complaint is exempt from pub-
lic inspection and copying pursuant to RCW 42.56.330.

(2) The commission may, in enforcing rules and orders,
inspect any contract crew transportation vehicle.

Contract crew transportation companies are required to
inspect, or have inspected, every vehicle as required in WAC
480-62-278 through adoption of 49 C.F.R., Part 396.

(3) The commission may take enforcement action, based
on a complaint or on its own motion, as follows:

(a) Assess penalties as warranted.

(b) Suspend or revoke a permit after notice and opportu-
nity for hearing.

NEW SECTION

WAC 480-62-296 Contract crew transportation
reporting requirements. Companies operating a contract
crew transportation vehicle must, at the request of the com-
mission, provide data relevant to any complaints and acci-
dents, including:

(1) Location;

(2) Time of day;

(3) Visibility;

(4) Description of the event;

(5) Any resulting property damage or personal injuries;

(6) Any corrective action taken by the railroad company,
person operating the contract crew transportation vehicle, or
the commission.

NEW SECTION

WAC 480-62-299 Contract crew transportation
record retention requirements. A contract crew transporta-
tion company must keep and provide or make available to the
commission on request, and within forty-eight hours, the fol-
lowing records for the specified time periods:

(1) All documents related to driver hours of service for a
period of at least six months;

(2) Verification of each driver's qualifications for the
duration of the driver's employment and for three years there-
after;

(3) All documents related to alcohol and controlled sub-
stance testing for a period of three years;

(4) All documents related to vehicle maintenance for a
period of twelve months; and

(5) All documents related to any vehicle collisions or
other accidents that occur for a period of at least three years
from the date of the accident. Such records must include cop-

Proposed
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ies of all accident reports and any other documents that iden-
tify the date and geographic location of the accident, the
driver name, the number of fatalities or persons injured and a
description of those injuries.

AMENDATORY SECTION (Amending WSR 17-15-054,
filed 7/13/17, effective 8/13/17)

WAC 480-62-999 Adoption by reference. In this chap-
ter, the commission adopts by reference all or portions of reg-
ulations and standards identified below. They are available
for inspection at the commission branch of the Washington
state library. The publications, effective dates, references
within this chapter, and availability of the resources are as
follows:

(1) Title 49 Code of Federal Regulations, cited as 49
C.F.R., including all appendices and amendments is pub-
lished by the United States Government Printing Office.

(a) The commission adopts the version in effect on
December 31, ((2046)) 2017.

(b) This publication is referenced in WAC 480-62-160
(Compliance policy), WAC 480-62-200 (Roadway worker
safety and operating rules and statutes), WAC 480-62-205
(Track safety standards), WAC 480-62-210 (Crossing signal
circuitry), WAC 480-62-215 (Hazardous materials regula-
tions), WAC 480-62-235 (Flaggers), ((and)) WAC 480-62-
240 (Passenger carrying vehicles—Equipment), and WAC
480-62-278 (Contract crew transportation vehicle and driver
safety requirements).

(c) Copies of Title 49 Code of Federal Regulations are
available from the U.S. Government Online Bookstore,
http://bookstore.gpo.gov/, and from various third-party ven-
dors.

(2) Manual on Uniform Traffic Control Devices, cited
as Manual on Uniform Traffic Control Devices, or MUTCD,
is published by the United States Government Printing
Office.

(a) The commission adopts the version in effect on
December 31, ((2046)) 2017.

(b) This publication is referenced in WAC 480-62-230
(Traffic control devices) and WAC 480-62-235 (Flaggers).

(¢) Copies of the MUTCD are available from the U.S.
Government Online Bookstore, http://bookstore.gpo.gov/,
and from various third-party vendors.

(3) ANSI Z308.1 - 2015 American National Standard
for Minimum Requirements for Workplace First Aid Kits
is published by the American National Standards Institute.

(a) The commission adopts the version in effect on
December 31, ((2646)) 2017.

(b) This publication is referenced in WAC 480-62-240
(Passenger carrying vehicles—Equipment).

(c) Copies of ANSI Z308.1 - 2015 American National
Standard for Minimum Requirements for Workplace First
Aid Kits and Supplies are available from IHS Global Engi-
neering Documents in Englewood, Colorado.

(4) ANSIISEA ((26726H)) 207-2015 - American
National Standard for High-Visibility Public Safety Vests
is published by the American National Standards Institute.

(a) The commission adopts the version in effect on
December 31, ((2646)) 2017.
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(b) This publication is referenced in WAC 480-62-235
(Flaggers).

(c) Copies of ANSI/ISEA ((267-26++)) 207-2015 -
American National Standard for High-Visibility Public
Safety Vests are available from IHS Global Engineering
Documents in Englewood, Colorado.

(5) North American Standard QOut-of-Service Criteria
(OOSC) is published by the Commercial Vehicle Safety Alli-
ance (CVSA).

(a) The commission adopts the version in effect on April
1,2017.

(b) This publication is referenced in WAC 480-62-278
(Contract crew transportation vehicle and driver safety

requirements).

(c¢) The North American Qut-of-Service Criteria is a
copyrighted document. Copies are available from CVSA.

WSR 18-06-015
WITHDRAWL OF PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed February 26, 2018, 10:37 a.m.]

The Washington department of fish and wildlife is with-
drawing WAC 220-310-070 from WSR 17-22-115 filed on
October 31, 2017.

Scott Bird

WSR 18-06-026
PROPOSED RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed February 27, 2018, 1:28 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
19-011.

Title of Rule and Other Identifying Information: WAC
246-817-441 Dentist suicide prevention education, creating a
new section to establish a one-time continuing education
requirement for dentists in suicide prevention.

Hearing Location(s): On April 20, 2018, at 9:35 a.m., at
the Department of Health, Point Plaza East Room 152/153,
310 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: April 20, 2018.

Submit Written Comments to: Jennifer Santiago, P.O.
Box 47852, Olympia, WA 98504-7852, email
https://fortress.wa.gov/doh/policyreview, fax 360-236-2901,
by April 13, 2018.

Assistance for Persons with Disabilities: Contact Jenni-
fer Santiago, phone 360-236-4893, fax 360-236-2901, TTY
360-833-6388, or 711, email jennifer.santiago@doh.wa.gov,
by April 13, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
implements E2SHB 1612 (chapter 262, Laws of 2017) codi-
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fied as RCW 43.70.442. The law amended RCW 43.70.442
by adding dentists to the list of professionals required to com-
plete a one-time continuing education in suicide prevention.
The proposed rule requires dentists to take a one-time, three-
hour training in suicide assessment that includes screening,
referral, and imminent harm via lethal means.

Reasons Supporting Proposal: RCW 43.70.442 requires
the commission to determine a three or six hour education
requirement. The commission determined three hours was
sufficient to include content related to the assessment of
issues related to imminent harm via lethal means, since den-
tist[s] will only screen and refer patients. The educational
requirements proposed in this new rule will increase dentist's
knowledge and understanding of suicidal ideation and better
prepare dentists if they encounter suicidal patients. The goal
of RCW 43.70.442 is to save the lives of Washington resi-
dents, and the commission proposes to achieve that goal
through establishment of this rule.

Statutory Authority for Adoption: RCW 18.32.002 and
18.32.0365.

Statute Being Implemented: RCW 43.70.442.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Dental quality assurance commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Jennifer Santiago, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-4893.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Jennifer Santiago, P.O. Box 47852, Olympia, WA
98504-7852, phone 360-236-4893, fax 360-236-2901, TTY
360-833-6388 or 711, email jennifer.santiago@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rule does not impose costs on businesses.

John B. Carbery, DMD, Chairperson
Dental Quality Assurance Commission

NEW SECTION

WAC 246-817-441 Dentist suicide prevention educa-
tion. Effective August 1, 2020, a licensed dentist must com-
plete a commission-approved one-time training that is at least
three hours in length for suicide assessment that includes
screening, referral, and imminent harm via lethal means ele-
ments.

(1) This training must be completed by the end of the
first full continuing education reporting period after August
1, 2020, or during the first full continuing education reporting
period after initial licensure, whichever is later.

(2) Training accepted by the commission must be on the
department's model list as authorized in chapter 246-12
WAC, Part 14.

(3) A licensed dentist who has successfully completed
the suicide assessment, treatment, and management curricu-
lum in RCW 43.70.447, by the school of dentistry at the Uni-

Proposed
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versity of Washington prior to licensure is exempt from the
training requirement in this section.

(4) Training completed between July 23, 2017, and
August 1, 2020, that meets the requirements of subsection (2)
or (3) of this section, is accepted as meeting the one-time
training requirement of this section.

(5) The hours spent completing the training in suicide
assessment under this section count toward meeting applica-
ble continuing education requirements for dentist license
renewal.

WSR 18-06-027
PROPOSED RULES
DEPARTMENT OF HEALTH

(Dental Quality Assurance Commission)
[Filed February 27, 2018, 1:34 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
16-031.

Title of Rule and Other Identifying Information: WAC
246-817-440 Dentist continuing education requirements, the
dental quality assurance commission (commission) is pro-
posing amendments to update and clarify continuing educa-
tion requirements when dentists renew their license.

Hearing Location(s): On April 20, 2018, at 9:35 a.m., at
the Department of Health, Point Plaza East, Room 152/153,
310 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: April 20, 2018.

Submit Written Comments to: Jennifer Santiago, P.O.
Box 47852, Olympia, WA 98504-7852, email https://
fortress.wa.gov/doh/policyreview, fax 360-236-2901, by
April 13, 2018.

Assistance for Persons with Disabilities: Contact Jenni-
fer Santiago, phone 360-236-4893, fax 360-236-2901, TTY
360-833-6388 or 711, email jennifer.santiago@doh.wa.gov,
by April 13, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
amendments update continuing education (CE) requirements
for licensed dentists. The proposed amendments clarify CE
subject matter, describe different ways to obtain CE, the
number of hours a license[d] dentist may devote to specific
CE activities, and identifies mandatory CE of a dental juris-
prudence examination. Additionally, the proposed rule
amendment changes the reporting period of CE from twenty-
one hours annually to sixty-three hours every three years.

Reasons Supporting Proposal: The proposed rule amend-
ments are necessary to provide clear requirements for
licensed dentists to obtain CE. The commission considered
the Washington State Dental Association request for required
jurisprudence and ethics education of no more than two hours
every three years and the specific question related to live
webinar CE. The proposed change of the CE reporting period
change does not increase the number of hours, but allows the
dentist time over a three year period to complete the hours.

Proposed
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Statutory Authority for Adoption: RCW 18.32.002 and
18.32.0365.

Statute Being Implemented: RCW 13.32.0357 and
18.32.180.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Dental quality assurance commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Jennifer Santiago, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-4893.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Jennifer Santiago, P.O. Box 47852, Olympia, WA
98501-7852 [98504-7852], phone 360-236-4893, fax 360-
236-2901, TTY 360-833-6388 or 711, email jennifer.
santiago@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. A significant
cost analysis has been completed. Changes in this proposed
rule do not increase costs to licensed dentists. Licensed den-
tists currently must complete twenty-one hours of CE annu-
ally. The proposed rule allows for more alternative methods
to complete CE and does not increase number of CE hours
but does change reporting period from twenty-one CE hours
annually to sixty-three CE hours every three years. The pro-
posed rule does not impose more-than-minor-costs as defined
in RCW 19.85.020(2).

February 27, 2018
John B. Carbery, DMD, Chairperson
Dental Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 13-15-144,

filed 7/23/13, effective 8/23/13)

WAC 246-817-440 Dentist continuing education
requirements. (((DPurpose-—The-dental-quality-assuranee
ission (DOAC) hasd med that i blie healtl

on 1 besinveitl Is-dueJuly—1-2002and
each-renewal-date-thereafter—Ewvery)) The goal of continuing

education is to encourage the lifetime professional develop-
ment of the licensed dentist, and to enhance the clinical and

overall skills needed to protect the health and safety of all
patients.
(1) A licensed dentist shall complete a minimum of

sixty-three hours of continuing education every three years.
(a) The three-year continuing education reporting period
for a dentist licensed in Washington before 2019 begins Jan-
uary 1, 2019, and verification of completion of continuing
education hours will be due on the dentist's annual license
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renewal date in 2022, and every three years thereafter. The
three-year continuing education reporting period for a dentist
initially licensed in Washington in 2019 or later begins upon
date of licensure.
(b) A licensed dentist ((mustsign-an-affidavit-attesting))
shall attest to the completion of ((therequired-number-eof))
sixty-three hours of continuing education every three years as
a part of their ((annual)) license renewal requirement.

((@—Requ&ements—]:teeﬁsed—deﬂ&sts—mﬁs{—eemp}ete

eeﬂjﬂﬁe&eﬂ—w&h—t-hetr—&nﬂﬁ&l—feﬂew&l—d-afe—DQAG)) (©) Th
dental quality assurance commission (commission) may ran-

domly audit up to twenty-five percent of ((praetitioners))
licensed dentists every three years for compliance after the

((eredential)) license is renewed as allowed by chapter 246-
12 WAC, Part 7.

((4Aeeeptable-continningedueation—Qualifieation
of-coursesfor-econtinuingedueationerediDQAC)) (d) A
licensed dentist shall comply with the requirements of chap-
ter 246-12 WAC, Part 7.

(e) The commission will not authorize or approve spe-
cific continuing education courses.
(2) A licensed dentist shall complete the commission

approved dental jurisprudence examination once every three
years. One hour of continuing education will be granted

toward the sixty-three hour requirement.

(3) Continuing education ((eeurse-werk)) must contrib-
ute to the professional knowledge and development of the
((praetitioner;)) licensed dentist or enhance services provided
to patients((=

WSR 18-06-027

ers)). Continuing education must be completed in one or

more of the following subject categories:

(a) Education courses relating to the practice of den-
tistry;

(b) Emergency management, advanced cardiac life sup-
port (ACLS), and pediatric advanced life support (PALS);

(c) Health care provider basic life support (BLS). BLS
certification is required in WAC 246-817-720. One hour of
continuing education for each BLS certification course will
be granted. A licensed dentist may not count more than three
hours every three years in this category:

(d) Infection control, federal/state safety standards, and
radiation protection;

(e) Pharmacology. prescribing practices, and pain man-
agement;

(f) Ethics;

(g) Patient care related education including risk manage-
ment, methods of health delivery, multicultural, and suicide
prevention education;

(h) Washington state dentistry law;

(i) Practice management and billing practices. A licensed
dentist may not count more than twenty-one hours every
three years in this category.

(4) Continuing education in subject categories identified
in subsection (3) of this section may be completed using any
of the following activities or methods:

(a) Attendance at local, state, national, or international
continuing education courses, live interactive webinars, den-
tal study clubs, postdoctoral education, and dental residen-
cies;

(b) Self-study by various means, relevant to dentistry,
without an instructor physically present.

(1) Self-study can be continuing education provided
online or through the mail provided by a continuing educa-
tion provider. Thirty minutes will count for every one hour
completed for this activity;

(i1) Self-study can be reading a book that contributes to
the professional knowledge and development of the licensed

dentist, or enhance services provided to patients. A two-page
synopsis of what was learned written by the licensed dentist

is required. Two hours of continuing education for each book
and synopsis will be granted. A licensed dentist may not
count more than six hours every three years for this activity.

¢) Teaching, presenting, or lecturing in a course, only if
the presentation or lecture is created or authored by the den-
tist claiming the continuing education hours. A licensed den-
tist may not count more than twenty-one hours every three
years in this activity;

(d) Direct clinical supervision of dental students and
dental residents. A licensed dentist may not count more than
twenty-one hours every three years in this activity;

Proposed
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e) Publishing a paper in a peer review journal. A
licensed dentist may count fifteen hours the year the paper is
published and may not count more than a total of thirty hours
every three years in this activity. A copy of the publication is
required;

(f) Reading and critically evaluating any hypothesis-
driven scientific journal article on a topic that has relevance
to dentistry and is published in a peer-reviewed journal
devoted to dentistry, medicine, or useful to dentistry. A
licensed dentist may not count more than twenty-one hours
every three years.

(1) Before completing this activity, the licensed dentist
must complete at least four hours of education in evidence-
based dentistry or medicine that includes journal article eval-
uation. The four-hour education may count toward the
required sixty-three hour requirement. The four-hour educa-
tion is a one-time requirement. A licensed dentist may not
count more than four hours every three years.

(ii) A licensed dentist may count one hour for each arti-
cle that the dentist completes a "Critical Evaluation of a Jour-
nal Article" questionnaire. The questionnaire may be

obtained from the commission. The completed questionnaire
is required;

(g) Volunteer dental patient care. A licensed dentist may
not count more than twenty-one hours every three years; and

(h) The commission will accept a current certification or
recertification from any specialty board approved and recog-
nized by the American Dental Association (ADA), the Amer-
ican Board of Dental Specialties (ABDS), or other specialty
board certification or recertification approved by the com-
mission as sixty-two hours of continuing education. The
commission will also accept the award of Fellow of the Acad-
emy of General Dentistry, Master of the Academy of General
Dentistry, or the Lifelong Learning and Service Recognition
Award as sixty-two hours of continuing education. The certi-
fication, recertification, or award must be obtained in the
three-year reporting period.

(5) Proof of continuing education is a certificate of com-

pletion, letter, or other documentation verifying or confirm-
ing attendance or completion of continuing education hours.
Documentation must be from the organization that provided
the activity, except in subsection (4)(b)(ii), (e). and (f)(ii) of
this section, and must contain at least the following:

(a) Date of attendance or completion;

(b) Hours earned; and

(c) Course title or subject.

WSR 18-06-036
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed March 1, 2018, 9:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
18-095.

Title of Rule and Other Identifying Information: WAC
182-550-2900 Payment limits—Inpatient hospital services,
182-550-3000 Payment method, and 182-550-3840 Payment
adjustment for potentially preventable readmissions.

Proposed
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Hearing Location(s): On April 10,2018, at 10:00 a.m., at
the Health Care Authority (HCA), Cherry Street Plaza, Sue
Crystal Room 106A, 626 8th Avenue, Olympia, WA 98504.
Metered public parking is available street side around build-
ing. A map is available at www.hca.wa.gov/documents/
directions_to_csp.pdf or directions can be obtained by calling
360-725-1000.

Date of Intended Adoption: Not sooner than April 11,
2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email
arc@hca.wa.gov, fax 360-586-9727, by April 10, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by April 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
repealing WAC 182-550-3840 and restoring previous rule
language regarding fourteen day readmissions to WAC 182-
550-2900 and 182-550-3000. The agency is making these
changes because it has determined that restoring the fourteen
day readmission rule is the most clinically sound and cost-
effective approach to managing readmissions.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1346; Implementation and Enforcement: Grant
Stromsdorfer, P.O. Box 45500, Olympia, WA 98504-5500,
360-725-1678.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The updates to
WAC 182-550-2900 and 182-550-3000 and the repeal of
WAC 182-550-3840 do not impose additional compliance
costs or requirements on providers.

A copy of the detailed cost calculations may be obtained
by contacting March 1, 2018.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-24-021,
filed 11/19/15, effective 1/1/16)

WAC 182-550-2900 Payment limits—Inpatient hos-
pital services. (1) To be eligible for payment for covered
inpatient hospital services, a hospital must:
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(a) Have a core-provider agreement with the medicaid
agency; and

(b) Be an in-state hospital, a bordering city hospital, a
critical border hospital, or a distinct unit of that hospital, as
defined in WAC 182-550-1050; or

(c) Be an out-of-state hospital that meets the conditions
in WAC 182-550-6700.

(2) The agency does not pay for any of the following:

(a) Inpatient care or services, or both, provided in a hos-
pital or distinct unit to a client when a managed care organi-
zation (MCO) plan is contracted to cover those services.

(b) Care or services, or both, provided in a hospital or
distinct unit provided to a client enrolled in the hospice pro-
gram, unless the care or services are completely unrelated to
the terminal illness that qualifies the client for the hospice
benefit.

(c) Ancillary services provided in a hospital or distinct
unit unless explicitly spelled out in this chapter.

(d) Additional days of hospitalization on a non-DRG
claim when:

(i) Those days exceed the number of days established by
the agency or mental health designee under WAC 182-550-
2600, as the approved length of stay (LOS); and

(i) The hospital or distinct unit has not received prior
authorization for an extended LOS from the agency or mental
health designee as specified in WAC 182-550-4300(4). The
agency may perform a prospective, concurrent, or retrospec-
tive utilization review as described in WAC 182-550-1700, to
evaluate an extended LOS. A mental health designee may
also perform those utilization reviews to evaluate an
extended LOS.

(e) Inpatient hospital services when the agency deter-
mines that the client's medical record fails to support the
medical necessity and inpatient level of care for the inpatient
admission. The agency may perform a retrospective utiliza-
tion review as described in WAC 182-550-1700, to evaluate
if the services are medically necessary and are provided at the
appropriate level of care.

(f) Two separate inpatient hospitalizations if a client is
readmitted to the same or affiliated hospital or distinct unit
within fourteen calendar days of discharge and the agency
determines that one inpatient hospitalization does not qualify
for a separate payment. See WAC 182-550-3000.

(g) A client's day(s) of absence from the hospital or dis-
tinct unit.

() (h) A nonemergency transfer of a client. See
WAC 182-550-3600 for hospital transfers.

(())) (1) Charges related to a provider preventable con-
dition (PPC), hospital acquired condition (HAC), serious
reportable event (SRE), or a condition not present on admis-
sion (POA). See WAC 182-502-0022.

((®)) (1) An early elective delivery as defined in WAC
182-500-0030. The agency may pay for a delivery before
thirty-nine weeks gestation, including induction and cesarean
section, if medically necessary under WAC 182-533-0400
(20).

(3) This section defines when the agency considers pay-
ment for an interim billed inpatient hospital claim.

(a) When the agency is the primary payer, each interim
billed nonpsychiatric claim must:
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(i) Be submitted in sixty calendar day intervals, unless
the client is discharged before the next sixty calendar day
interval.

(i1) Document the entire date span between the client's
date of admission and the current date of services billed, and
include the following for that date span:

(A) All inpatient hospital services provided; and

(B) All applicable diagnosis codes and procedure codes.

(iii) Be submitted as an adjustment to the previous
interim billed hospital claim.

(b) When the agency is not the primary payer:

(1) The agency pays an interim billed nonpsychiatric
claim when the criteria in (a) of this subsection are met; and

(i1) Either of the following:

(A) Sixty calendar days have passed from the date the
agency became the primary payer; or

(B) A client is eligible for both medicare and medicaid
and has exhausted the medicare lifetime reserve days for
inpatient hospital care.

(c) For psychiatric claims, (a)(i) and (b)(i) of this subsec-
tion do not apply.

(4) The agency considers for payment a hospital claim
submitted for a client's continuous inpatient hospital admis-
sion of sixty calendar days or less upon the client's formal
release from the hospital or distinct unit.

(5) To be eligible for payment, a hospital or distinct unit
must bill the agency using an inpatient hospital claim:

(a) Under the current national uniform billing data ele-
ment specifications:

(1) Developed by the National Uniform Billing Commit-
tee (NUBC);

(i1) Approved or modified, or both, by the Washington
state payer group or the agency; and

(iii) In effect on the date of the client's admission.

(b) Under the current published international classifica-
tion of diseases clinical modification coding guidelines;

(c) Subject to the rules in this section and other applica-
ble rules;

(d) Under the agency's published billing instructions and
other documents; and

(e) With the date span that covers the client's entire hos-
pitalization. See subsection (3) of this section for when the
agency considers and pays an initial interim billed hospital
claim and any subsequent interim billed hospital claims;

(f) That requires an adjustment due to, but not limited to,
charges that were not billed on the original paid claim (e.g.,
late charges), through submission of an adjusted hospital
claim. Each adjustment to a paid hospital claim must provide
complete documentation for the entire date span between the
client's admission date and discharge date, and include the
following for that date span:

(1) All inpatient hospital services provided; and

(i1) All applicable diagnosis codes and procedure codes;
and

(g) With the appropriate NUBC revenue code specific to
the service or treatment provided to the client.

(6) When a hospital charges multiple rates for an accom-
modation room and board revenue code, the agency pays the
hospital's lowest room and board rate for that revenue code.
The agency may request the hospital's charge master. Room
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charges must not exceed the hospital's usual and customary
charges to the general public, as required by C.F.R. Sec.
447.271.

(7) The agency allows hospitals an all-inclusive adminis-
trative day rate for those days of a hospital stay in which a cli-
ent no longer meets criteria for the acute inpatient level of
care. The agency allows this day rate only when an appropri-
ate placement outside the hospital is not available.

(8) The agency pays for observation services according
to WAC 182-550-6000, 182-550-7200, and other applicable
rules.

(9) The agency determines its actual payment for an
inpatient hospital admission by making any required adjust-
ments from the calculations of the allowed covered charges.
Adjustments include:

(a) Client participation (e.g., spenddown);

(b) Any third-party liability amount, including medicare
part A and part B; and

(¢) Any other adjustments as determined by the agency.

(10) The agency pays hospitals less for services provided
to clients eligible under state-administered programs, as pro-
vided in WAC 182-550-4800.

(11) All hospital providers must present final charges to
the agency according to WAC 182-502-0150.

AMENDATORY SECTION (Amending WSR 15-24-096,
filed 12/1/15, effective 1/1/16)

WAC 182-550-3000 Payment method. (1) The medic-
aid agency uses the diagnosis-related group (DRG) payment
method to pay for covered inpatient hospital services, except
as specified in WAC 182-550-4300 and 182-550-4400.

(2) The agency assigns a DRG code to each claim for an
inpatient hospital stay using 3M™ software (AP-DRG or
APR-DRG) or other software currently in use by the agency.
That DRG code determines the method used to pay claims for
prospective payment system (PPS) hospitals. For the purpose
of this section, PPS hospitals include all in-state and border
area hospitals, except both of the following:

(a) Critical access hospitals (CAH), which the agency
pays per WAC 182-550-2598; and

(b) Military hospitals, which the agency pays using the
following payment methods depending on the revenue code
billed by the hospital:

(1) Ratio of costs-to-charges (RCC); and

(1) Military subsistence per diem.

(3) For each DRG code, the agency establishes an aver-
age length of stay (ALOS). The agency may use the DRG
ALOS as part of its authorization process and payment meth-
ods as specified in this chapter.

(4) An inpatient claim payment includes all hospital cov-
ered services provided to a client during days the client is eli-
gible. This includes, but is not limited to:

(a) The inpatient hospital stay;

(b) Outpatient hospital services, including preadmission,
emergency department, and observation services related to an
inpatient hospital stay and provided within one calendar day
of a client's inpatient hospital stay. These outpatient services
must be billed on the inpatient hospital claim;

Proposed
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(c) Any hospital covered service for which the admitting
hospital sends the client to another facility or provider during
the client's inpatient hospital stay, and the client returns as an
inpatient to the admitting hospital.

(5) The agency's claim payment for an inpatient stay is
determined by the payment method. The agency pays hospi-
tals for inpatient hospital covered services provided to clients
using the following methods:

General Description of

Payment Method Payment Formula WAC Reference
DRG (Diagnostic DRG specific relative weight | 182-550-3000
Related Group) times hospital specific DRG

rate times maximum service

adjustor
Per Diem Hospital-specific daily rate 182-550-2600 and

for the service (psych, rehab,
detox, or CUP) times covered
allowable days

182-550-3381

Single Case Rate

Hospital specific bariatric
case rate per stay

182-550-3470

Fixed Per Diem for
Long Term Acute
Care (LTAC)

Fixed LTAC rate per day
times allowed days plus ratio
of cost to charges times
allowable covered ancillaries
not included in the daily rate

182-550-2595 and
182-550-2596

Ratio of Costs-to-

RCC times billed covered

182-550-4500

Charges (RCC) allowable charges
Cost Settlement RCC times billed covered 182-550-4650 and
with Ratio of allowable charges (subject to | 182-550-4670

Costs-to-Charges

hold harmless and other set-
tlement provisions of the Cer-
tified Public Expenditure pro-
gram)

Cost Settlement
with Weighted
Costs-to-Charges
(WCO)

WCC times billed covered
allowable charges subject to
Critical Access Hospital set-
tlement provisions

182-550-2598

Military

Depending on the revenue

182-550-4300

code billed by the hospital:
* RCC times billed covered
allowable charges; and

* Military subsistence per
diem.

Administrative Standard administrative day | 182-550-3381
Day rate times days authorized by
the agency combined with
RCC times ancillary charges
that are allowable and cov-

ered for administrative days

(6) For claims paid using the DRG method, the payment
may not exceed the billed amount.

(7) The agency may adjust the initial allowable calcu-
lated for a claim when one or more of the following occur:

(a) A claim qualifies as a high outlier (see WAC 182-
550-3700);

(b) A claim is paid by the DRG method and a client
transfers from one acute care hospital or distinct unit per
WAC 182-550-3600;

(c) A client is not eligible for a Washington apple health
program on one or more days of the hospital stay;
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(d) A client has third-party liability coverage at the time
of admission to the hospital or distinct unit;

(e) A client is eligible for Part B medicare, the hospital
submitted a timely claim to medicare for payment, and medi-
care has made a payment for the Part B hospital charges;
((er))

(f) A client is discharged from an inpatient hospital stay
and, within fourteen calendar days, is readmitted as an inpa-

tient to the same hospital or an affiliated hospital. The agency
or the agency's designee performs a retrospective utilization

review (see WAC 182-550-1700) on the initial admission and
all readmissions to determine which inpatient hospital stays
qualify for payment;

(g) A readmission is due to a complication arising from a
previous admission (e.g., provider preventable condition).
The agency or its designee performs a retrospective utiliza-
tion review to determine if:

(i) Both admissions are appropriate and qualify for indi-
vidual payments; or

(ii) The claims for these admissions must be combined to
be reimbursed as one payment; or

(h) The agency identifies an enhanced payment due to a
provider preventable condition, hospital-acquired condition,
serious reportable event, or a condition not present on admis-
sion.

(8) In response to direction from the legislature, the
agency may change any one or more payment methods out-
lined in chapter 182-550 WAC for the purpose of achieving
the legislature's targeted expenditure levels. The legislative
direction may take the form of express language in the Bien-
nial Appropriations Act or may be reflected in the level of
funding appropriated to the agency in the Biennial Appropri-
ations Act. In response to this legislative direction, the
agency may calculate an adjustment factor (known as an
"inpatient adjustment factor") to apply to inpatient hospital
rates.

(a) The inpatient adjustment factor is a specific multi-
plier calculated by the agency and applied to existing inpa-
tient hospital rates to meet targeted expenditure levels as
directed by the legislature.

(b) The agency will apply the inpatient adjustment factor
when the agency determines that its expenditures on inpatient
hospital rates will exceed the legislature's targeted expendi-
ture levels.

(¢) The agency will apply any such inpatient adjustment
factor to each affected rate.

(9) The agency does not pay for a client's day(s) of
absence from the hospital.

(10) The agency pays an interim billed hospital claim for
covered inpatient hospital services provided to an eligible cli-
ent only when the interim billed claim meets the criteria in
WAC 182-550-2900.

(11) The agency applies to the allowable for each claim
all applicable adjustments for client responsibility, any third-
party liability, medicare payments, and any other adjustments
as determined by the agency.

(12) The agency pays hospitals in designated bordering
cities for allowed covered services as described in WAC 182-
550-3900.

[15]
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(13) The agency pays out-of-state hospitals for allowed
covered services as described in WAC 182-550-4000.

(14) The agency's annual aggregate payments for inpa-
tient hospital services, including payments to state-operated
hospitals, will not exceed the estimated amounts that the
agency would have paid using medicare payment principles.

(15) When hospital ownership changes, the agency's
payment to the hospital will not exceed the amount allowed
under 42 U.S.C. Section 1395x (v)(1)(O).

(16) Hospitals participating in the Washington apple
health program must annually submit to the agency:

(a) A copy of the hospital's CMS medicare cost report
(Form 2552 version currently in use by the agency) that is the
official "as filed" cost report submitted to the medicare fiscal
intermediary; and

(b) A disproportionate share hospital (DSH) application
if the hospital wants to be considered for DSH payments. See
WAC 182-550-4900 for the requirements for a hospital to
qualify for a DSH payment.

(17) Reports referred to in subsection (16) of this section
must be completed according to:

(a) Medicare's cost reporting requirements;

(b) The provisions of this chapter; and

(c) Instructions issued by the agency.

(18) The agency requires hospitals to follow generally
accepted accounting principles.

(19) Participating hospitals must permit the agency to
conduct periodic audits of their financial records, statistical
records, and any other records as determined by the agency.

(20) The agency limits payment for private room accom-
modations to the semiprivate room rate. Room charges must
not exceed the hospital's usual and customary charges to the
general public as required by 42 C.F.R. Sec. 447.271.

(21) For a client's hospital stay that involves regional
support network (RSN)-approved voluntary inpatient or
involuntary inpatient hospitalizations, the hospital must bill
the agency for payment. When the hospital contracts directly
with the RSN, the hospital must bill the RSN for payment.

(22) For psychiatric hospitals and psychiatric hospital
units, when a claim groups to a DRG code that pays by the
DRG method, the agency may manually price the claim at the
hospital's psychiatric per diem rate.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 182-550-3840 Payment adjustment for potentially
preventable readmissions.

WSR 18-06-046
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed March 1, 2018, 4:40 p.m.]

Original Notice.

Proposed
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Preproposal statement of inquiry was filed as WSR 17-
23-166.

Title of Rule and Other Identifying Information: The
department is proposing to amend and repeal existing sec-
tions and create one new section in chapter 388-832 WAC,
Individual and family services program.

Hearing Location(s): On April 24,2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than April 25,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., April 24, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by April 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments to chapter 388-832 WAC remove references to
the individual and family services (IFS) request list, add
required approval from the deputy assistant secretary or des-
ignee for a community service grant project, and limit com-
munity service grant projects to available funding. Other pro-
posed amendments clarify program requirements, eliminate
unnecessary section divisions, and combine section content.

Reasons Supporting Proposal: Under SSB 6387 (2014),
the legislature directed the department to create a request list.
The developmental disabilities administration no longer
requires clients to be added to the IFS request list. Removing
references to the IFS request list allows people to access one-
time awards and emergency services. Adding prior approval
requirements and limits to community service grants clarifies
the process related to these grants.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.161.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Lonnie
Keesee, P.O. Box 45310, Olympia, WA 98504-5310, 360-
407-1529.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA
98504-5310, phone 360-407-1589, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

Proposed
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Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses,
so a small business economic impact statement is not
required.

February 28, 2018
Katherine 1. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 18-07 issue of the Register.

WSR 18-06-047
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed March 2, 2018, 9:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
09-020.

Title of Rule and Other Identifying Information: Chapter
246-11 WAC, model procedural rules for adjudicative pro-
ceedings conducted under the authority of a board or com-
mission having disciplinary authority under the Uniform Dis-
ciplinary Act. A chapter review including clarification,
streamlining, and modernization of the rules.

Hearing Location(s): On April 13,2018, at 10:00 a.m., at
the Department of Health, Point Plaza East, Room 152, 310
Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: April 20, 2018.

Submit Written Comments to: Tami Thompson, P.O.
Box 47890, Olympia, WA 98504-7890, email https://
fortress.wa.gov/doh/policyreview, by April 13, 2018.

Assistance for Persons with Disabilities: Contact Tami
Thompson, phone 360-628-0096, TTY 360-833-6388 or 711,
email tami.thompson@doh.wa.gov, by April 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
proposed rule is to clarify, streamline, and modernize the
rules. The existing rules are outdated, and do not accurately
reflect current standards of practice. Amendments are neces-
sary to provide fair and consistent implementation of adju-
dicative proceedings conducted by health profession boards
and commissions having disciplinary authority under the
Uniform Disciplinary Act, chapter 18.130 RCW.

Reasons Supporting Proposal: The department adopted
this rule chapter in the early 1990s and this is the first com-
prehensive review of the entire chapter. RCW 43.70.041,
enacted in 2013, requires the department to review existing
rules every five years to identify ways to clarify or simplify
rules. This comprehensive chapter review is responsive to
this legislative directive.

Statutory Authority for Adoption: RCW 43.70.040,
34.05.220, 34.05.410, 18.130.050.

Statute Being Implemented: RCW 34.05.413 through
34.05.476.

Rule is not necessitated by federal law, federal or state
court decision.
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Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Tami Thompson, 101 Israel Road S.E., Tumwater, WA
98501, 360-628-0096; Implementation and Enforcement:
Roman Dixon, 310 Israel Road S.E., Tumwater, WA 98501,
360-236-4686.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Under RCW 34.05.328(5) by definition the pro-
posed rules are considered "procedural rules" and provide a
process and procedure relating to agency hearings. The rules
do not fall under the definition of significant legislative rules.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

March 1, 2018
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-001 Purpose and application of chap-
ter. (1) This chapter contains model rules for adjudicative
proceedings authorized to be conducted under the authority
of a board having disciplining authority under the Uniform
Disciplinary Act, chapter 18.130 RCW. Each board may
adopt these rules as contained in this chapter or as modified.

(2) This chapter, as modified and adopted by the board,
((shall-apply)) applies to adjudicative proceedings authorized
to be conducted under the authority of the board.

(3) ((Fhis-e} . odicati §

shal-be)) The rules in this chapter are the exclusive rules
governing adjudicative proceedings under the jurisdiction of
the board.

(4) To the extent that these rules differ by inclusion,
deletion, or content from the model rules adopted by the chief
administrative law judge pursuant to RCW 34.05.250, this
chapter shall prevail in order to provide a process consistent
with the organization of the department and the board.

(5) Where a provision of this chapter conflicts with
another chapter of Title 246 WAC, the provision of this chap-
ter shall prevail.

(6) Where a provision of this chapter conflicts with a
provision of the Revised Code of Washington, the statute
shall prevail.
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AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-11-010 Definitions. ((As-used-intheserules

of practice-and-procedure;the folowingtermsshall-have-the
meaning-set-forth)) The definitions in this section apply
throughout this chapter unless the context clearly ((indi-
eates)) requires otherwise((—Otherterms-shal-have theirordi-
nary-meantng-tiess-defined-elsewheretn-this-chapter)).

(1) "Adjudicative ((elerk)) clerk's office" ((shall)) means
the unit with responsibility for: Docketing; service of orders;
and maintaining custody of the adjudicative proceeding
record, whose address is:

Department of Health

Adjudicative ((Eletk)) Clerk's Office
((3+0sraelRd—SEr))

P.O. Box 47879

Olympia, WA 98504-7879

(2) "Adjudicative proceeding” or "hearing" ((shall))
means a proceeding required by statute or constitutional right
and conducted under the rules of this chapter, which provides
an opportunity to be heard by the board prior to the entry of a
final order under this chapter.

(3) "Board" ((shalt)) means a board or commission disci-
plining authority under RCW 18.130.040 (2)(b) ((and-3})).

(4) "Brief adjudicative proceeding" ((shalt)) means an
adjudicative proceeding or hearing, the scope or conduct of
which is limited as provided in this chapter.

(5) "Department" ((shal)) means the Washington state
department of health and, where appropriate, the secretary of
the Washington state department of health or the secretary's
designee.

(6) "Docket" or "docketing" ((shall)) means the list or
calendar of causes set to be heard at a specified time, pre-
pared by the adjudicative ((elerk)) clerk's office for the use of
the department.

(7) "Filing" ((shall)) means receipt by the adjudicative
((eletk)) clerk's office.

(8) "Initiating document" ((shall)) means a written

agency document which initiates action ((against-aticense
helder-orapplicant-forlicense)) and which creates the right to
an adjudicative proceeding. ((#-maybe-entitled)) Initiating
documents may be a statement of charges, notice of intent to
deny, or ((by)) any other ((destgnatien)) document indicating
the action or proposed action to be taken.

(9) "License" ((shal-have-the-meaningset-forth)) has the
same meaning as defined in RCW 34.05.010 and includes
license to practice the profession for which the board is the
disciplining authority and any approval of school or curricu-
lum required by law or rule to be obtained from the board.

(10) "Presiding officer" ((shal)) means the person who
is assigned to conduct an adjudicative proceeding and who
may either be a member of the board, an individual appointed
pursuant to RCW 18.130.095(3), or an administrative law
judge employed by the office of administrative hearings.

(11) "Presiding officer for brief adjudicative proceed-
ings" ((shall)) means an employee of the department autho-
rized by the board to conduct brief adjudicative proceedings.

(12) "Program" ((shall)) means the administrative unit
within the department responsible for implementation of that

Proposed
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chapter of Title 18 RCW establishing the board or its powers
and responsibilities.

(13) "Protective order" ((shalt)) means an order issued
under this chapter which limits the use of, access to, or dis-
closure of information or evidence.

(14) "Respondent" ((shalt)) means a license holder or
applicant for license under the jurisdiction of the board who
is named in an initiating document.

(15) "Secretary" ((shalt)) means the secretary of the
department of health or ((histher)) his or her designee.

(16) "Show cause hearing" means a hearing authorized
under RCW 18.130.135 and WAC 246-11-340 for the limited

purpose of determining whether a summary action taken by
administrative hearing.

(17) "Summary action" ((sheH)) means an agency action
to address an immediate ((danger)) threat to the public health,
safety, or welfare and ((shaH)) includes, but is not ((be)) lim-
ited to, an order of summary suspension, and an order of sum-
mary restriction of a license.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-020 Signature authority. (1) A person
designated by the board shall sign all initiating documents
issued under this chapter.

(2) All final orders shall be signed by a member of the
panel of board members who heard the matter.

(3) All other orders shall be signed by the presiding offi-
cer conducting the proceeding.

(4) Authority to sign ((shal-be)) is indicated by designa-
tion of the title of the person signing and shall not require any
other affirmation, affidavit, or allegation.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-030 Appearance of parties. If a respon-
dent requests an adjudicative proceeding to contest the
action, that party shall appear at all stages of the proceeding
except as otherwise provided in this section.

(1) If the respondent is represented as provided in this
chapter, the respondent shall appear personally at the hearing
and at any scheduled settlement conference but need not
appear at the prehearing conference or at presentation of
motions.

(2) Parties may be represented by counsel at all proceed-

4))) The requirement of personal appearance may be
waived for good cause ((in)) at the discretion of the presiding
officer.

((5))) (4) Failure to appear as provided in this chapter
((shall-be)) is grounds for taking ((firal)) action by default.
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AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-040 Computation of time. (1) When
computing a period of time prescribed or allowed by an appli-
cable statute or rule, the day of the act, event, or default from
which the designated period of time begins to run ((shal-net
be)) is not included.

(2) The last day of the computed period ((shall-be)) is
included unless the last day is a Saturday, Sunday, or legal
holiday.

(3) When the last day is a Saturday, Sunday, or legal hol-

iday, the period ((shallranunti-the-end-ef)) ends at 5:00 p.m.
on the next day which is not a Saturday, Sunday, or legal hol-
iday.

(4) When the period of time prescribed or allowed is
seven days or less, any intermediate Saturday, Sunday, and
legal holiday ((skalt-be)) is excluded from the computation.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-050 ((Netarization;)) Certification((;))
and authentication. (1) A person's ((swetst)) written state-
ment, declaration, verification, certificate, or oath((;-er-affi-
davit)) may be authenticated by ((an—unswetrn)) a written
statement which is executed in substantially the following
form:

I certify (or declare) under penalty of perjury under the
laws of the state of Washington that the foregoing is true
and correct.

(Date and Place) (Signature)

(2) Documents or records may be authenticated by a cer-
tification, as provided in subsection (1) of this section, from
the custodian of the records or other qualified person that the
documents or records are what they purport to be.

(3) Signature of any attorney ((shal)) must be accompa-
nied by and authenticated by that attorney's Washington State
Bar Association number.

(4) Documents prepared and submitted by a party who is
not represented by an attorney ((shat)) must be signed and
dated by that party and ((shalt)) must include that party's cur-
rent address.

(5) Signature by a party or an attorney on a document
shall constitute a certificate by the party or attorney that
((hefshe)) he or she has read the document, believes there are
grounds to support it, and has not submitted the document for
the purpose of delay, harassment, or needless increase in the
cost of a proceeding.

(6) Compliance with certification requirements of sub-
sections (1) and (2) of this section creates a rebuttable pre-
sumption that a document is authentic.
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AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-070 Representation. (1) License holders,
applicants for license, and recipients of benefits may be rep-
resented subject to the following conditions:

(a) A license holder or applicant for license may repre-
sent ((himseltherself)) himself or herself or may be repre-
sented by an attorney who has complied with the admission
to practice rules of the supreme court of the state of Washing-
ton(()).

(b) Every attorney representing a license holder or appli-
cant for license shall file a notice of appearance with the adju-
dicative ((elerk)) clerk's office upon commencing representa-
tion, and shall file a notice of withdrawal of counsel with the
adjudicative ((eletk)) clerk's office upon terminating repre-
sentation.

(c) No license holder or applicant may be represented in
an adjudicative proceeding by an employee of the depart-
ment.

(2) No current or former employee of the department
may appear as an expert, character witness, or representative
of any party other than the ((state-ef-Washington-if-he/she))
department if the employee took an active part in investigat-
ing or evaluating the case or represented the agency in the
matter, unless written permission of the secretary is granted.

(3) No current or former ((member)) employee of the
attorney general's office ((staff)) who participated personally
and substantially in investigating or evaluating the matter at
issue while so employed may represent a party other than the
department or otherwise participate in a related proceeding
without first having obtained the written consent of the attor-
ney general's office.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-080 Filing and service ((and-filing)) of
documents. (((H-A-party-filing-apleading,brieforpaper
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each-designated representative:)) (1) For purposes of this sec-
tion "document" means pleadings, briefs, exhibits, or other
materials requested or relevant to an adjudicative proceeding.
(2) Filing. Filing is the act of delivering documents to the

adjudicative clerk's office.

(a) A party must file with the adjudicative clerk's office
documents required or allowed pursuant to this chapter.

(b) Unless otherwise provided by law, documents must
be filed by:

(1) Personal service;

(ii) First class, registered, or certified mail; or

(iii) Fax transmission where copies are mailed simulta-
neously.

(c) The date of filing is the date the documents are

received by the adjudicative clerk's office.

(d) Filing is effective when the documents are received
by the adjudicative clerk's office during normal business
hours. For documents received after 5:00 p.m. on a business
day or on a Saturday. Sunday, or legal holiday, the filing is
effective the next business day.

(3) Service. Service is the act of delivering a document to
a party or a party's designated representative.

(a) Unless otherwise provided by law, documents must
be served by:

(1) Personal service;

(ii) First class, registered, or certified mail; or

(iii) Fax transmission where copies are mailed simulta-
neously.

(b) A party must serve copies of documents required or
allowed by this chapter prior to or simultaneously with filing

the original document with the adjudicative clerk's office.
(c) Service is complete when the documents are:

(1) Personally served;

(i) Properly stamped, addressed. and deposited in the
United States mail; or

(iii) Successfully transmitted by fax and properly
stamped and addressed copies are deposited in the United
States mail.

d) A party may prove service by filing in compliance
with this chapter any of the following:

(1) An acknowledgment of service; or

(i1) A certificate of service including the date the docu-
ments were served, the parties upon whom served, the signa-
ture of the serving party, and a statement specifying which
type of service was used.

(e) Service on a licensee, applicant, or a person request-
ing an adjudicative proceeding will be made at the last known
address provided to the department in accordance with WAC
246-12-310, unless the program has actual knowledge of a
different correct address for the person being served.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-090 Jurisdiction. (1) The board has juris-
diction over all licenses issued by the board and over all hold-
ers of and applicants for licenses as provided in RCW
18.130.040 (2)(b) and (3). Such jurisdiction is retained even

Proposed
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if an applicant abandons or requests to withdraw the applica-
tion, or a licensee ((surrenders-or)) fails to renew a license.
(2) The department has jurisdiction over practice by unli-
censed ((praetiee)) persons of any activity, profession or
business for which a license is required unless otherwise pro-

hibited by law.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-120 Good faith requirement. Good faith
((shall-be)) is the standard for compliance with these rules.
Failure to make a good faith effort to comply with these rules
((shall-be)) is grounds for sanctions as provided in this chap-
ter.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-130 Public records. (1) All papers,
exhibits, transcripts, and other materials required by or sub-
mitted in accordance with this chapter ((shall-be-censidered))
are public records.

(2) Release of information ((e#)) upon a request for pub-
lic records ((shal-be)) is subject to the following limitations:

(a) Release of health care information ((shal)) must

comply with chapter 70.02 RCW and any applicable statutes

or rules ((promulgated-thereunder)); and
(b) ((Pfe%eeﬁve—efdefs—tssued—pufsuaﬁt—te—\%-l—}-

Ec—}@hap’eer—42—l—7—R@WLshal-})) Chapter 42.56 RCW gov-

erns the release of records.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-140 Expenses and witness fees. (1) The
party requesting the appearance of a witness under a sub-

poena shall pay witness fees and expenses ((shall-be-paid)) at
the following rates ((te—vxﬂ%ﬂesses—appeaﬂﬂg—uﬂdeﬁsubpeeﬂa

)):
(a) Fees ((shall-be-paid)) at the daily rate established for
jurors in district court of Thurston County; and

(b) Expenses ((shal-be-paid)) at the rate established for
employees of the state of Washington, or as otherwise
required by law.

(2) The party requesting service of an expert witness
shall ne£0t1ate and pay fees for ((aﬂ)) the expert w1tness

((sha

))-
(3) ((AH)) The party incurring expenses ((inetrred)) in

connectlon with proceedlngs under this chapter shall ((be
)) pay the expense.
(4) The program shall pay expenses associated with:
(a) The facility in which proceedings are conducted; and
(b) Recording of the proceedings.

) («

Expenses—related-to-preparation—and-distribution-of
WW)) The party fil-

ing a motion or request for review of an initial order or peti-
tion for reconsideration, appealing a final order, or otherwise
requesting ((the)) a transcript of a proceeding shall pay all

Proposed
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expenses related to preparation and distribution of the tran-
script.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-170 Sanctions. (1) Orders may include
sanctions against either party.

(2) Grounds for sanctions may include:

(a) Failure to comply with ((these-rules)) this chapter or
orders of the presiding officer; and

(b) Willful interference with the progress of proceedings.

(3) Sanctions may include:

(a) Dismissal of the matter;

(b) Proceeding in default; and

(c) Other sanctions as appropriate.

(4) The order ((shal)) must state the grounds upon which
any sanctions are imposed.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-180 Intervention. (1) The presiding offi-
cer may grant a petition for intervention pursuant to RCW
34.05.443.

(2) A request to intervene ((shaH)) will be handled as a
prehearing motion and ((skall)) will be subject to the dates
contained in the scheduling order. ((Within-the-seund-exer-
eise-ofdiseretion;)) The presiding officer may allow interven-
tion if:

(a) The intervenor is not a party to the matter but has a
substantial interest in the outcome of the matter and the inter-
est of the intervenor is not adequately represented by a party,
or other good cause exists; and

(b) Any representative of the intervenor meets the
requirements of WAC 246-11-070.

(3) A person ((shaH)) will not be allowed to intervene if
that person had notice of the board's decision and, upon
timely application, would have been able to appear as a party
in the matter in which intervention is sought, but failed to
make such timely application

(4) If intervention is granted, the intervenor shall ((be
subjeet-to-theserules)) comply with this chapter on the same
basis as the other parties to the proceeding, unless otherwise
limited in the order granting intervention.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-190 Form of pleadings and orders. (1)
Pleadings, orders, and other papers filed, served, or entered
under this chapter ((shal-be)) must:

(a) ((Captioned)) Have a caption with the name of the
state of Washington, the name of the board, and the title and
cause number, if any, of the proceeding; and

(b) Be signed by the person filing, serving, or entering
the document. When that person is an attorney representing a
party, the signature block ((shal)) must include the attorney's
Washington State Bar Association number.

(2) All orders ((sheH)) must comply with RCW 34.05.-
461 and the requirements of this chapter.
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AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-200 Notice to ((Hmited-English-spealk-
ing)) limited-English proficient parties. (1) "Limited-
English proficiency" means, for purposes of this section and
WAC 246-11-210, that a person is unable to communicate
effectively in English because their primary language is not
English and they have not developed fluency in the English
language. A person with limited-English proficiency may
have difficulty speaking or reading English.

(2) The department shall ensure that when it serves an

initiating document, it includes a notice that the respondent
has the right to request an interpreter for the hearing if one is

needed. The notice will be in the top ten primary languages in

Washington state as determined pursuant to subsection (4) of

this section.

(3) When ((the—pregram—or)) the adjudicative ((eletk))
or-otherwise-madeaware-thatatim-

clerk's office is notified ((

ited-English-speaking persen-is-aparty-in-an-adjudieative
proeeeding;)) by a party that he or she has limited-English
proficiency, is a party to an adjudicative proceeding, and
their non-English language is one of the top ten primary lan-

guages in Washington state as determined pursuant to sub-
section (4) of this section, the department shall ensure that

notices concerning a hearing, including notices of hearing,
continuance, and dismissal are translated into the person's
primary language.

(4) The top ten primary languages will be reevaluated
each year to respond to demographic changes using:

(a) U.S. Census data;

(b) Office of financial management limited-English pro-
ficiency population forecasts; and

(c) Department tracking of frequency of encounters with
limited-English proficient persons.

(5) When the adjudicative clerk's office is notified by a
party that he or she has limited-English proficiency, is a party
to an adjudicative proceeding, and their non-English lan-
guage is not a primary language addressed in subsection (4)
of this section, the department shall make a reasonable effort
to ensure that either all notices concerning the hearing,
including notices of hearing, continuance, and dismissal,
((shall-either be-inthe)) are in the person's primary language
((ef-the-party-orshall)) or include a notice in the party's pri-

mary language ((efthe-party)) which describes the signifi-
cance of the notice and how the party may receive assistance

in understanding and, if necessary, responding to the notice.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-210 Interpreters for hearing or speech
impaired persons and persons with limited-English profi-
ciency. (1) A "hearing or speech impaired person" means a
person who, because of a hearing or speech impairment ((ef
speeeh-defeet)) cannot readily understand or communicate in
spoken language. A "hearing impaired person" includes a
person who is deaf, deaf and blind, or hard of hearing.

(2) (Aimited-English-speaking personmeansaper-
hol c Enotis] i ] L bael
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3))) If a hearing or speech impaired person or ((&tm-
ited-English-speaking)) person with limited-English profi-

ciency is involved in an adjudicative proceeding and ((2))
notifies the adjudicative clerk's office of the need for an inter-
preter ((ts—m&de—k&ewn—te—&he—adﬁidiea%we—e}eﬂeeﬁﬁee)) the
presiding officer shall appoint an interpreter who is accept-
able to the parties or, if the parties are unable to agree on an
interpreter, the presiding officer shall select and appoint an
interpreter.

((4))) (3) Before beginning to interpret, an interpreter
shall take an oath or make affirmation that:

(a) A true interpretation ((shel)) will be made to the
((impaired)) person using the interpreter of all the proceed-
ings in a language or in a manner the ((impaired)) person
understands; and

(b) The interpreter ((shaH)) will repeat the statements of
the ((impaired)) person using the interpreter to the presiding
officer, in the English language, to the best of the interpreter's
skill and judgment.

((5Y)) (4) When an interpreter is used in a proceeding:

(a) The interpreter shall ((translate)) interpret all state-
ments made by other participants in the proceeding;

(b) The presiding officer shall ensure sufficient extra
time is provided to permit ((transtatien)) interpretation; and

(c) The presiding officer shall ensure that the interpreter
((translates)) interprets the entire proceeding to the ((hearing
) od Lienitod-Enelich e ]

extent)) person using the interpreter so that the person has the
same opportunity to understand the statements made as
((weuld)) a person not requiring an interpreter.

((¢6))) (5) An interpreter appointed under this section
((shall-be)) is entitled to a reasonable fee for services, includ-
ing waiting time and reimbursement for actual necessary
travel expenses. The program shall pay the interpreter fee and
expenses incurred for interpreters for license holders, appli-
cants, or recipients of benefits. The party on whose behalf a
witness requiring an interpreter appears shall pay for inter-
preter services for that witness.

(D)) (6) All proceedings ((shaH)) must be conducted
consistent with chapters 2.42 and 2.43 RCW.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-220 Subpoenas. (1) The board, through
the presiding officer, or other designated person, and attor-
neys for parties may issue subpoenas to residents of the state
of Washington, to license holders and applicants for license,
and to other persons or entities subject to jurisdiction under
RCW 4.28.185.

(2) The presiding officer shall issue subpoenas pursuant
to RCW 34.05.446(1) for parties not represented by counsel
upon request of the party and upon a showing of relevance
and reasonable scope of the testimony or evidence sought.
Requests for issuance of subpoenas must be made in writing
to the presiding officer stating the relevance and the scope of
testimony or evidence sought.

Proposed
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(3) The person on whose behalf the subpoena is issued
shall pay any witness fees and expenses as provided in WAC
246-11-140 or costs for interpreters for such witnesses as
provided in WAC 246-11-210.

(4) Attendance of persons subpoenaed and production of
evidence may be required at any designated place in the state
of Washington.

(5) Every subpoena ((shall)) must:
(a) Comply with WAC 246-11-190;

(b) Identify the party causing issuance of the subpoena;
and

(c) ((State-the-title-of the proceeding;and

td))) Command the person to whom the subpoena is
directed to attend and give testimony ((and/er)) or produce
designated items under the person's control at a specified
time and place.

(6) A subpoena may be served by any suitable person
eighteen years of age or older by:

(a) Giving a copy of the subpoena to the person to whom
the subpoena is addressed;

(b) Leaving a copy of the subpoena with a person of suit-
able age and discretion at the residence of the person to

whom the subpoena is addressed ((with-aperson-ofsuitable
age-and-diseretion));

(¢) Sending a copy of the subpoena by mail to the current
address on file with the program if the person is licensed by
the board or has filed an application for a license with the
board; or

(d) Sending a copy of the subpoena by certified mail
with proof of receipt if the person is neither licensed by nor
has applied for a license with the board.

(7) Proof of service may be made by:
(a) Affidavit or declaration of personal service;

(b) Certification by the person mailing the subpoena to a
license holder or applicant; or

(c) Return or acknowledgment showing receipt by the
person subpoenaed or ((histher)) his or her representative.
Any person accepting certified or registered mail at the last
known address of the person subpoenaed ((shait)) will be
considered an authorized representative.

(8) The presiding officer, upon motion made promptly
and before the time specified for compliance in the subpoena,
may:

(a) Quash or modify the subpoena if the subpoena is
unreasonable or requires evidence not relevant to any matter
at issue; or

(b) Condition denial of the motion upon just and reason-
able conditions, including advancement of the reasonable
cost by the person on whose behalf the subpoena is issued of
producing the books, documents, or tangible things; or

(c) Issue a protective order under RCW 34.05.446 or
WAC 246-11-400.

(9) The board may seek enforcement of a subpoena
under RCW 34.05.588(1) or proceed in default pursuant to
WAC 246-11-280.

Proposed
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AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-250 Form and content of initiating doc-
uments. (1) Initiating documents shall include a clear and
concise statement of the:

(a) Identity and authority of the person issuing the docu-
ment;

(b) Factual basis for the action or proposed action set
forth in the document;

(c) Statutes and rules alleged to be at issue;

(d) Identity of the party against whom the action is taken
or proposed to be taken;

(e) Action or proposed action or penalties, including the
statutory or rule authority for those actions or penalties;

(f) Signature of the person issuing the document and the
date signed; and

(g) Method by which an adjudicative proceeding may be
requested.

(2) Initiating documents ((shai)) must be accompanied
by the following documents:

(a) Notice that the respondent may defend against the
action or proposed action; and

(b) Form for requesting adjudicative proceeding.

(3) Initiating documents ((shall)) must be served as
described in WAC 246-11-080.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-260 Amendment of initiating docu-
ments. (1) Prior to the hearing date, initiating documents

may be amended ((subjeetto-the-fellowingecenditions)):

(a) Subject to the following conditions:

(i) Amended initiating documents ((shal)) must meet the
requirements of WAC 246-11-250(1)((3)).

((®))) (i1) Amended initiating documents ((shall)) must
be accompanied by the documents described in WAC 246-
11-2502)(G;

(W od-initintined . 1

ments)). .
(b) Whenever amended initiating documents are served,

a new interval for response will begin, as described in WAC
246-11-270. Whenever amended initiating documents are
served, the respondent shall file an answer within the time
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period specified in the amended initiating document, unless
otherwise permitted to extend the filing period under WAC
246-11-270(3), or if the case is within thirty days of the
scheduled hearing as described in subsection (c¢) of this sec-
tion.

(¢) If amended initiating documents are filed within
thirty days of the scheduled hearing, the presiding officer will
convene a status conference to discuss response deadlines
and the case schedule. Upon motion of a party and a showing
of good cause, or upon his or her own initiative, the presiding
officer may grant a continuance on all or part of the matter

WSR 18-06-047

(e) When an allegation is admitted or not contested, it
((shall)) will be conclusively deemed to be true for all further
proceedings. No proof of the allegation need be submitted.

(f) The application for adjudicative proceeding ((shall))
must specify the representative, if any, designated pursuant to
WAC 246-11-070 and any request for interpreter. The
responding party shall amend the name of the representative
and need for interpreter immediately if circumstances change
prior to the hearing.

(g) The application for adjudicative proceeding ((shall))
must be filed at the adjudicative ((elerk)) clerk's office.

and may modify the scheduling order as necessary.

(2) On the hearing date, the initiating documents may be
amended subject to the following conditions:

(a) The documents may be amended upon motion of the
state.

(b) The presiding officer will determine whether amend-
ments are substantive and may grant a continuance on all or
part of the matter if necessary to afford the respondent an
opportunity to prepare a defense to the amended documents.

(3) For purposes of this section, motions may be made

orally.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-270 Request for adjudicative proceed-
ing. A respondent may respond to an initiating document by
filing an application for an adjudicative proceeding or by
waiving the opportunity for adjudicative proceeding.

(1) If the respondent wishes to file an application for an
adjudicative proceeding:

(a) An application for adjudicative proceeding must be
filed in accordance with the following time periods:

(i) For matters under chapter 18.130 RCW, the Uniform
Disciplinary Act, within twenty days of service of the initiat-
ing documents unless ((and)) an extension has been granted
as provided in subsection (3) of this section; and

(i1) For all other matters, within twenty days of service of
the initiating documents, unless otherwise provided by stat-
ute.

(b) The application for adjudicative proceeding ((shall))
must be made on the Request for Adjudicative Proceeding
form accompanying the initiating documents or by a written
document including substantially the same information.

(c) By filing a request for adjudicative proceeding, the
responding party agrees to appear personally at the adjudica-
tive proceeding or, if otherwise approved in advance by the
presiding officer, by telephone, unless appearance is waived
by the presiding officer as authorized in WAC 246-11-
130(4).

(d) The application for adjudicative proceeding ((shall))
must contain a response to the initiating documents, indicat-
ing whether each charge is admitted, denied or not contested,
and responses ((shall)) will be subject to the following condi-
tions:

(i) Once admitted or not contested, an allegation may not
be denied; and

(i) An allegation denied or not contested may later be
admitted.

(2) A respondent may waive an adjudicative proceeding
and submit a written statement and other documents in
defense or in mitigation of the charges. Such waiver and doc-
uments shall be filed:

(a) In accordance with the timelines in subsection (1)(a)
of this section; and

(b) ((At-the-address-indicated)) As required in subsection
(1)(g) of this section.

(3) For matters under RCW 18.130.180, if the twenty-
day limit for filing an application for adjudicative proceeding
results in a hardship to the respondent, the respondent may
request an extension of not more than sixty days upon a
showing of good cause.

(a) The request for extension ((shalt)) must be filed
within the twenty-day limit and ((shal)) include:

(i) The reason for the request and the number of days for
which the extension is requested; and

(il) Documentation of the circumstances creating the
hardship.

(b) The request ((shalt)) may be granted for a period not
to exceed sixty days upon showing of:

(i) Illness of the respondent; or

(i1) Absence of the respondent from the county of resi-
dence or employment; or

(ii1) Emergency in the respondent's family; or

(iv) Other good cause as determined by the presiding
officer.

(c) If a request for extension is denied, the respondent
shall have ten days from service of the order denying the
extension or twenty days from service of the initiating docu-
ments, whichever is longer, to file an application for adju-
dicative proceeding.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-280 Default. (1) If a party fails to respond
to initiating documents according to WAC 246-11-270, that
party will be deemed to have waived the right to a hearing,
and the board shall enter a final order without further contact
with that party.

(2) If a party requests an adjudicative proceeding but
fails to appear, without leave to do so, at a scheduled prehear-
ing conference, the presiding officer may issue an order of
default. The order ((shal)) must include notice of opportunity
to request that the default order be vacated pursuant to RCW
34.05.440(3). Unless vacated, a default order under this sub-
section ((shall)) will be grounds for the board to proceed to
decide the matter in the absence of the respondent and with-
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out additional notice to the respondent and to issue a final
order.

(3) If a party requests an adjudicative proceeding but
fails to appear at the hearing, the presiding officer may issue
an order of default in the same manner as subsection (2) of
this section, or may proceed to hear the matter in the absence
of the party and issue a final order.

(4) Final orders entered under this section shall contain:

(a) Findings of fact and conclusions of law based upon
prima facie proof of the allegations contained in the initiating
documents;

(b) Proof of service of or a good faith attempt to serve
initiating documents and appropriate notices;

(c) A finding that there is no reason to believe that the
party in default is in active military service;

(d) The penalties or conditions imposed by the order; and

(e) Notice of the opportunity to request reconsideration
of a final order pursuant to RCW 34.05.470.

(5) Final and default orders entered under this section
((shaH)) will be served upon the parties in accordance with
WAC 246-11-080.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-290 Scheduling orders. (1) Within thirty
days after receipt of the application for adjudicative proceed-
ing, the board or designee ((thereef;)) shall:

(a) Approve the application for full adjudicative proce-
dure and issue and serve on the parties a scheduling order or

i isfr)) initial conference order
establishing timelines for discovery, settlement, and sched-
uled hearings; or

(b) Approve the application for a brief adjudicative pro-
cedure and issue and serve a notice of the date by which any
additional written materials are to be submitted for consider-
ation; or

(c) Deny the application according to RCW 34.05.416.

(2) If a scheduling order is issued:

(a) The scheduling order ((shall)) must specify:

(i) The date, time, and place of ((a—setement-eonfer-
enee;)) a prehearing conference((;)) and the hearing;

(i1) The deadlines for completion of discovery and sub-
mission of prehearing motions; and

(iii) The name, address, and telephone number of the
assistant attorney general or other department representative
who will represent the ((state)) department in the matter.

(b) The scheduling order may be modified by order of
the presiding officer upon ((histher)) his or her own initiative
or upon motion of a party. Any request for change ((efthe))
to the initial scheduling ((meechanism-or)) order ((shall)) must
be made by motion as provided in WAC 246-11-380.

(c) The presiding officer may waive establishing dates
for the ((settlement-eonferenee;)) completion of discovery,
submission of prehearing motions, and the prehearing confer-
ence, if, in the discretion of the presiding officer, those pro-
ceedings are not necessary or appropriate in a particular mat-
ter or type of case. However, either party may request by
motion to the presiding officer that any or all of the dates be
set.
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(d) Dates contained in the scheduling order may be
changed by the adjudicative ((efetk)) clerk's office upon writ-
ten request of either party made within fifteen days of issu-
ance of the first scheduling order. All other changes must be
made by motion pursuant to WAC 246-11-380.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-300 Conduct of emergency adjudica-
tive proceedings. (1) Except as otherwise required by law
summary action may be taken only after a review by the
board of such evidence, including affidavits or declarations,
if appropriate, to establish:

(a) The existence of an immediate ((danger)) threat to the
public health, safety, or welfare;

(b) The board's ability to address the ((danger)) threat
through a summary action((;)); and

(¢) The summary action is necessary to address the

((danger)) threat.

(2) No notice to any person potentially affected by a
summary action ((shall-be)) is required prior to issuance of a
summary action.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-310 Effect of summary action. (1) Sum-
mary action takes effect upon entry of the order.

(2) No person ((shall)) will be required to comply with a
summary action until service has been made or the person has
knowledge of the order, whichever occurs first.

(3) A summary action ((shal)) must be served as
promptly as practicable, in accordance with WAC 246-11-
080.

(4) A summary action shall not be subject to the post
hearing process provided in WAC 246-11-550 through 246-
11-610, but a summary action may be appealed to superior
court as provided by law.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-320 Form and content of summary
actions. (1) A summary action ((shaH)) must be entered in
the form of an order containing findings of fact, conclusions
of law, and the summary action imposed, as well as a state-
ment of policy reasons for the decision.

(2) Except as otherwise required by law a summary
action imposed by emergency adjudicative proceeding
((shalt)) must be limited to those actions necessary to allevi-
ate an immediate ((danger)) threat to the public health, safety,
or welfare.

(3) Initiating documents, and all other documents
required by WAC 246-11-250 ((shall)) or 246-11-260 must
accompany a summary action order when served.
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AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-11-340 Opportunity for show cause hear-
ing. (1) A license holder's request for a show cause hearing
must be filed within twenty days of the service of the sum-
mary action. A license holder must also respond to the state-
ment of charges by requesting a hearing or an extension of
time as provided in RCW 18.130.090.

(2) The show cause hearing will be conducted by a panel
of the board within fourteen days of the license holder filing
the show cause hearing request.

(3) ((Byneen-on-thefourth-calendar-day-after filingthe
shew-eause-hearingrequest)) Unless otherwise specified by

the presiding officer, the license holder must file, and deliver
a copy to the department's attorney, any documents or written
testimony to be admitted into evidence at the show cause
hearing by noon on the fourth business day after filing the
show cause hearing request.

(4) ((Byneen-on-theeighth-ealendar-day-afterthe-date
the-show-eause-hearing request-wasfed; butnoless-thanthe

elose-of businesstwo-business-days-before-the show-eause
hearinng)) Unless otherwise specified by the presiding officer,
the department must file, and deliver a copy to the license
holder's attorney or to the license holder if not represented by
counsel, any rebuttal documents or written testimony to be
admitted into evidence at the show cause hearing by noon on
the seventh business day after the date the show cause hear-
ing request was filed, but no less than the close of business
two business days before the show cause hearing.

(5) The presiding officer may adjust the timelines in sub-
section (3) or (4) of this section in the interest of fairness, as
long as the hearing is held within fourteen days of the license
holder's request for a show cause hearing.

(6) In reviewing the order of summary action, the show
cause hearing panel will consider the statement of charges,
the motions and documents supporting the request for sum-
mary action, the license holder's answer to the statement of
charges, ((any)) documentary evidence or written testimony
presented by the license holder and department in rebuttal
that is timely filed pursuant to subsections (3) and (4) of this
section, and unless waived, the parties will be given an
opportunity for oral argument.

safet&L))
(7) In cases under RCW 18.130.050 (8)(a) and 18.130.-

370, the department has the burden of proving at the show
cause hearing that the licensee is prohibited from practicing a
health profession in another state, federal, or foreign jurisdic-
tion and that the conduct is substantially equivalent to unpro-
fessional conduct. A copy of the order, stipulation, or agree-
ment from a competent authority in another state, federal, or
foreign jurisdiction showing that a license is prohibited from
practicing their health profession is prima facie evidence that
the requirements of RCW 34.05.479 (1) and (2) have been
met.

(8) In cases under RCW 18.130.050 (8)(b), the depart-
ment has the burden of proving at the show cause hearing that
the licensee is prohibited from employment in the care of vul-
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nerable adults based upon a department of social and health
service's final finding of abuse or neglect of a minor or abuse
or abandonment, neglect, or financial exploitation of a vul-
nerable adult.

(9) The show cause panel will issue an order and may
overturn, uphold or amend the summary suspension or
restriction.

((68))) (10) Within forty-five days of a determination by
the panel of the board to sustain the summary suspension or
place restrictions on the license, the license holder may
request a full hearing on the merits of the disciplining author-
ity's decision to suspend or restrict the license. A full hearing
must be provided within forty-five days of receipt of the
request for a hearing, unless stipulated otherwise.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-360 Settlement conference. (1) Follow-
ing a request for an adjudlcatlve proceedlng, a settlement
conference ((
order)) may be held if settlement is not achieved through
written documents. The parties shall arrange the date, time
and place of the settlement conference. If another scheduling
mechanism is issued, a settlement conference may be sched-
uled and held at the discretion of the board or other settlement
processes may be ((utitized)) used at the discretion of the
board.

(2) The purpose of the settlement conference or other
settlement process ((shall-be)) is to attempt to reach agree-
ment on the issues and on a proposed order to be entered. Any
agreement of the parties is subject to final approval by the
board.

(3) The respondent shall attend the settlement confer-
ence as scheduled and may also be represented as provided in
WAC 246-11-070. Representatives of the board ((andfer))
and department will also attend. Other persons may attend by
agreement of the parties. Attendance may be in person or by
phone.

(4) Either party may bring documents or other materials
to the settlement conference for the purpose of settlement
negotiations. No testimony will be taken. No documents or
information submitted at the settlement conference will be
admitted at the adjudicative proceeding unless stipulated by
the parties or otherwise admitted into evidence by the presid-
ing officer.

(5) If a settlement offer has been made in writing to the
respondent and it is signed and returned by the respondent to
the board ((prier-te-thesettlement-eonferenee)), all subse-
quent dates set in the scheduling order or other scheduling
mechanism are ((eentinted)) stayed pending final review of
the settlement by the board.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-370 Discovery. The parties ((are-encet-
aged-te)) should exchange information and documents
related to the case prior to the adjudicative proceeding. For-
mal discovery is obtained as follows:

Proposed
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(1) Methods, scope and limits:

(a) Parties may obtain discovery by production of
records or things; deposition upon oral examination; requests
for admission; or, if ordered by the presiding officer, written
interrogatories.

(b) Unless otherwise limited by order of the presiding
officer in accord with these rules, the scope of discovery
((shall-be)) are as follows:

(i) Parties may obtain discovery regarding any matter not
privileged, which is relevant to the subject matter in the pend-
ing action. It is not grounds for objection that the information
sought will be inadmissible at the adjudicative proceeding if
the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.

(i1) The frequency or extent of use of the discovery meth-
ods ((setferth)) established in these rules shall be limited by
the presiding officer if the presiding officer determines that:

(A) The discovery sought is unreasonably cumulative or
duplicative, or is obtainable from another source that is more
convenient, less burdensome, or less expensive; or

(B) The party seeking discovery has had an ample oppor-
tunity by discovery to obtain the information sought; or

(C) The discovery is unduly burdensome or expensive,
taking into account the needs of the case, limitations of the
parties' resources, and the importance of the issues at stake.

(iii) The presiding officer may limit discovery upon his
or her own initiative after reasonable notice or pursuant to a
motion submitted by a party.

(2) Production of records, documents, or things:

(a) Upon written request of a party the opposing party
shall identify experts and other witnesses to be called at the
hearing and shall provide other information necessary to
enable the party to conduct depositions of the witnesses.

(b) Any party may serve on any other party a request,
which must be signed by the party or designated representa-
tive:

(1) To produce and permit the party making the request
or designee to inspect and copy any designated documents, or
to inspect and copy, test, or sample any tangible things which
constitute or contain matters within the scope of discovery
and which are in the possession, custody or control of the
party upon whom the request is served; or

(i1) To permit entry onto designated land or other prop-
erty which is in the possession or control of the party upon
whom the request is served for the purpose of inspection,
measuring, surveying, photographing, testing or sampling the
property or designated object or operation thereon which is
within the scope of discovery.

(c) Any party who produces documents for inspection
shall produce them as they are kept in the usual course of
business or may, if the parties agree, organize and label them
to correspond with the categories in the request.

(d) The party upon whom a request is made may, by
motion to the presiding officer, move for an order denying
the request to produce or modify the conditions of the
request. Denial of the request of change in the conditions of
the request shall be within the discretion of the presiding offi-
cer and shall be made by written order.
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(3) Depositions may be taken subject to the following
conditions:

(a) Within the United States or a territory or insular pos-
session subject to the dominion of the United States, deposi-
tions ((shet)) must be taken before an officer authorized to
administer oaths by the state of Washington or of the place
where the examination is held. A presiding officer may, in his
or her discretion or following motion of a party, preside at the
deposition. Within a foreign country, depositions ((shaH))
must be taken before a secretary of an embassy or legation,
consul general, vice-consul or consular agent of the United
States, or a person designated by the presiding officer or
agreed upon by the parties by stipulation in writing filed with
the presiding officer, if any, and otherwise with the disciplin-
ing authority. Except by stipulation, no deposition ((shall))
may be taken before any person who is a party or a privy of a
party, or a privy of a representative of a party, or who is
financially interested in the proceeding.

(b) A party desiring to take the deposition of a person
upon oral examination shall give reasonable notice of not less
than five days in writing to the person to be deposed and to
the opposing party. The notice ((shall)) must state the time
and place for taking the deposition, the name and address of
each person to be examined, if known, and if the name is not
known, a description sufficient to identify the person to be
examined or the particular class or group to which the person
to be examined belongs. On motion of a party upon whom the
notice is served, the presiding officer may for good cause
shown, lengthen or shorten the time.

(c) After notice is served for taking a deposition, or upon
motion of the presiding officer, or upon motion reasonably
made by any party or by the person to be examined, and upon
notice and for good cause, the presiding officer may issue an
order that the deposition ((shalt)) may not be taken or that it
be taken subject to specified restrictions, conditions, or lim-
itations.

(d) Depositions ((shaH)) must be recorded.

(1) The officer before whom the deposition is taken shall
put the witness on oath or affirmation and shall personally or
by someone acting under the officer's direction and in the
officer's presence, record the testimony.

(i1) The officer or person acting under the officer's direc-
tion shall transcribe the testimony at the request of any party,
provided that any expenses ((shal-be)) are paid by the
requesting party.

(iii) The transcribed testimony ((shal)) must be submit-
ted to the person deposed for review and signature, unless
review and signature are waived by that person. The officer
shall append to the transcript any changes in form or sub-
stance that may be submitted by the parties.

(iv) Copies of the transcribed and, unless review and sig-
nature has been waived, signed testimony ((shall)) will be
served upon the person deposed and upon the parties.

(e) If the parties so stipulate in writing or on the record,
depositions may be taken before any person, at any time or
place, upon any notice, and in any manner and when so taken,
may be used as any other deposition.

(4) Following motion of a party and opportunity for
response by the opposing party, the presiding officer may
order a party to respond to written interrogatories and may
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order that the interrogatories be subject to specified restric-
tion, condition, or limitation.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-380 Motions. (1) The presiding officer
shall rule on motions. The presiding officer may rule on
motions without oral argument or may request or permit the
parties to argue the motion in person or by telephone. Oral
argument may be limited in time at the discretion of the pre-
siding officer.

(2) All prehearing motions, including discovery and evi-
dentiary motions, ((shal)) must be made in writing ((and)),
filed ((prierte)). and served on all other parties by the dates
set in the scheduling order. Filing ((shaltbe-at)) must be made
with the adjudicative ((elerk)) clerk's office, unless filing is
directed in writing to be made at another address.

(3) Motions for continuance must be made in writing and
filed prior to the dates set in the scheduling order. If the adju-
dicative proceeding is scheduled to take place fewer than
twenty days from service of the scheduling order, motions for
continuance must be made within ten days of service of the
scheduling order, but in no event fewer than five days prior to
the hearing. Continuances may be granted by the presiding
officer for good cause.

(4) The presiding officer may grant a continuance when
a motion for continuance is not submitted within the time
limits contained in subsection (3) of this section for good
cause.

(5) The following is the recommended format for
motions:

(a) A succinct statement of the facts contended to be
material;

(b) A concise statement of the issue, issues or law upon
which the presiding officer is requested to rule;

(c) The specific relief requested by the moving party;

(d) If the motion requires the consideration of facts or
evidence not appearing on the record, the moving party shall
also serve and file copies of all affidavits, declarations, and
photographic or documentary evidence presented in support
of the motion;

(e) The legal authority upon which the motion is based;
and

(f) A proposed order may accompany the motion, and
should contain findings of fact and conclusions of law.

(6) The moving party shall file the motion, and the
accompanying affidavits, declarations, and photographic or
documentary evidence when necessary, with the board's
office and with the presiding officer, and shall serve the
motion, and the accompanying affidavits, declarations, and
photographic or documentary evidence when necessary, on
all other parties.

(7) The opposing party shall file with the adjudicative
((eletk)) clerk's office, and serve upon the moving party, a
responsive memorandum, and accompanying affidavits, dec-
larations, and photographic or documentary evidence when
necessary, no later than eleven days following service of the
motion, unless otherwise ordered by the presiding officer.
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(8) The moving party may file with the adjudicative
((eletk)) clerk's office, and serve upon the opposing party, a
reply memorandum no later than five days following service
of the responsive memorandum, unless otherwise ordered by
the presiding officer.

(9) Unless otherwise ordered by the presiding officer, all
motions ((shal)) must be decided without oral argument. A
party requesting oral argument on a motion shall so indicate
by typing "ORAL ARGUMENT REQUESTED" in the caption of
the motion or the responsive memorandum. If a request for
oral argument is granted, the presiding officer shall notify the
parties of the date and time of the argument and whether the
argument will be in person or by telephone conference.

(10) Motions to shorten time or emergency motions
((shatt)) must be exceptions to the rule, and a party may only
make such motions in exigent or exceptional circumstances.
When making such a motion, the moving party shall:

(a) Suggest a date and time when the moving party seeks
to have the presiding officer hear the motion to shorten time,
which should be at least forty-eight hours after filing;

(b) Suggest a date and time when the moving party seeks
to have the presiding officer consider the merits of the under-
lying motion;

(c) Describe the exigent or exceptional circumstances
justifying shortening of time in an affidavit, declaration, or
((8)) memorandum accompanying the motion;

(d) Certify that the motion to shorten time and the under-
lying motion have been served on all other parties prior to the
filing of the motion with the presiding officer. Any opposi-
tion to the motion to shorten time must be served and filed
within twenty-four hours of the service of the motion. If the
presiding officer grants the motion to shorten time, the pre-
siding officer shall notify the parties of the date by which the
responsive memorandum to the underlying motion ((shall))
must be served and filed.

(11) All motions will be decided as soon as practical, but
not more than thirty days following the filing of the motion.
If the presiding officer will not decide the motion within this
time, the presiding officer shall notify the parties in writing of
the date by which the motion will be decided.

(12) If a party serves a motion or responsive memoran-
dum by mail, pursuant to WAC 246-11-080, ((then)) three
days ((shall)) will be added to the time within which the
opposing party must file and serve the responsive or reply
memorandum. Service by electronic telefacsimile transmis-
sion (fax) upon each party is permitted upon agreement of the
parties, with proof of confirmation of service to be filed with
the presiding officer.

(13) All computations of time ((shall)) must be calcu-
lated pursuant to WAC 246-11-040.

(14) Departmental motions for summary actions are
exempted from all requirements of this section.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-390 Prehearing conference. (1) If a
scheduling order is issued, the parties ((shaH)) will be noti-
fied of the time and place of the first prehearing conference in
the scheduling order. If another scheduling mechanism is
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issued, a prehearing conference will be held upon motion of
either party, unless board policy provides otherwise.

(2) The presiding officer shall determine whether the
prehearing conferences will be conducted in person or by
telephone conference call.

(3) The presiding officer shall conduct the prehearing
conference and shall issue rulings related to prehearing
motions and evidentiary issues. The rulings ((shal)) must
govern the conduct of subsequent proceedings.

(4) (Fhe)) A prehearing conference may be recorded as
ordered by the presiding officer. All offers of proof and
objections concerning matters raised at the prehearing con-
ference must be made on the record at the prehearing confer-
ence.

(5) Following the final prehearing conference, the pre-
siding officer shall issue a written prehearing order which
will:

(a) Identify the issues to be considered at the hearing and
indicate which party has the burden of proof on these issues;

(b) Specify the facts which are admitted or not contested
by the parties;

(c) Identify those documents and exhibits that will be
admitted at hearing and those which may be distributed prior
to hearing;

(d) Identify expert and lay witnesses that may be called
at hearing and the issues to which those witnesses may tes-
tify;

(e) Rule on motions;

(f) ((Aceeptamendmentsto-the-pleadings;

£2))) Address such other issues or matters as may be rea-
sonably anticipated to arise and which may aid in the disposi-
tion of the proceedings; and

((4))) (g) Rule on objections made in any preserved tes-
timony.

(6) Following the prehearing conference, the presiding
officer may issue an order directing that the matter be heard
as a brief adjudicative proceeding, pursuant to WAC 246-11-
420 through 246-11-450.

(7) Documentary evidence not offered in the prehearing
conference ((shaH)) will not be received into evidence at the
adjudicative proceeding in the absence of a clear showing
that the offering party had good cause for failing to produce
the evidence at the prehearing conference.

(8) Witnesses not identified during the prehearing con-
ference ((shal)) will not be allowed to testify at the adjudica-
tive proceeding in the absence of a clear showing that the
party offering the testimony of such witness had good cause
for failing to identify the witness at the prehearing confer-
ence.

(9) If the authenticity of documents submitted at the pre-
hearing conference is not challenged at the prehearing con-
ference, the documents ((shal)) will be deemed authentic.
However, a party ((shall)) will be permitted to challenge such
authenticity at a later time upon a clear showing of good
cause for failure to object at the prehearing conference.

(10) Nothing in these rules ((shal)) prohibit the presid-
ing officer from conducting a conference at any time, includ-
ing during the hearing. The presiding officer shall state on the
record the results of such conference.
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(11) A party bound by a stipulation or admission of
record may withdraw it in whole or in part only upon a deter-
mination by the presiding officer or hearing officer that:

(a) The stipulation or admission was made inadvertently
or as a bona fide mistake of fact or law; and

(b) The withdrawal will not unjustly prejudice the rights
of the other parties.

(12) In an appeal to superior court involving issues
addressed in the prehearing order, the record of the prehear-
ing conference, written motions and responses, the prehear-
ing order, and any orders issued by the presiding officer pur-
suant to WAC 246-11-380, ((shal-be)) are the record.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-400 Protective orders. (1) The presiding

officer shall issue a protective order to preserve confidential-
ity related to health care records or provider-client informa-

tion as required under state and federal law including, but not
limited to, chapter 70.02 RCW: Public Law No. 104-191, 110
Statute 1936 (Health Insurance Portability and Accountabil-
ity Act (HIPAA); and 45 C.F.R. Part 164.

(2) The presiding officer may issue ((&)) additional pro-
tective orders at his or her discretion:

(D)) (a) To protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense;

(> TFopreserve—confidentiality relatedto—health-eare

B

3))) (b) To protect examination processes;

((4)) (c) To protect the identity of a person supplying
information to the department or board where the person
indicates a desire for nondisclosure unless that person testi-
fies or has been called to testify at an adjudicative proceed-
ing; or

() (d) To comply with applicable state or federal
law.

3) Parties submitting exhibits for administrative pro-
ceedings are required to redact all exhibits in a manner con-
sistent with any protective order issued by the presiding offi-
cer.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-420 Application of brief adjudicative
proceedings. (1) If an adjudicative proceeding is requested, a
brief adjudicative proceeding will be conducted where the
matter involves one or more of the following:

(a) A determination whether an applicant for a license
meets the minimum criteria for an unrestricted license and
the board proposes to deny such a license or to issue a
restricted license;

(b) A determination whether a person is in compliance
with the terms and conditions of a final order previously
issued by the board, except final orders under RCW 18.130.-
110;

(c) Any approval of a school or curriculum when such
approval by the board is required by statute or rule; ((and))




Washington State Register, Issue 18-06

(d) A determination whether a license holder requesting
renewal has submitted all required information and meets
minimum criteria for renewal;

(e) An action to suspend a credential under RCW
18.130.125 and 18.130.127;

(D) Issuance of written citation and assessment of a fine
under RCW 18.130.230;

(g) A decision to withdraw a credential issued in
error. For the purposes of this rule, "credential issued in
error" means a credential issued to an individual who did not
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18.130.230(2). the request by the disciplining authority to
produce documents, records, or other items within the
licensee's control, the licensee's request for extension of time
and the disciplining authority's response if a request for
extension of time was made, and such other documents as the
licensee or disciplining authority may wish to include in the
preliminary record with respect to whether or not the licensee
timely provided the items requested.

(5) The preliminary record with respect to a decision to

withdraw a credential issued in error shall consist of the

fully complete the application process or meet the credential-

application for credential and any associated documents, all

ing requirements yet was inadvertently granted a credential;
or

(h) A decision to deny a request for a list of applicants
for professional licenses or for professional licensees for
commercial purposes under RCW 42.56.070(8).

(2) If an adjudicative proceeding is requested in a matter
not listed in subsection (1) of this section, a brief adjudicative
proceeding may be conducted in the discretion of the presid-
ing officer when it appears that:

(a) Only legal issues exist; or

(b) Both parties have agreed to a brief adjudicative pro-
ceeding; and

(¢) The protection of the public interest does not require
that the board provide notice and an opportunity to partici-
pate to persons other than the parties.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-425 Preliminary record in brief adju-
dicative proceedings. (1) The preliminary record with
respect to an application for a license or for approval of a
school or curriculum ((shal)) must consist of:

(a) The application for the license or approval and all
associated documents;

(b) All documents relied upon by the program in propos-
ing to deny the application; and

(¢) All correspondence between the applicant for license
or approval and the program regarding the application.

(2) The preliminary record with respect to determination
of compliance with a previously issued final order ((shal))
must consist of’

(a) The previously issued final order;

(b) All reports or other documents submitted by the
license holder, or at the direction of the license holder, in full
or partial fulfillment of the terms of the final order; and

(c) All correspondence between the license holder and
the program regarding compliance with the final order.

(3) The preliminary record with respect to an action to
suspend a credential under RCW 18.130.125 or 18.130.127
shall consist of the report from the lending agency to the
department of the licensee's nonpayment or default on a fed-
erally or state-guaranteed educational loan or service-condi-
tional scholarship, and such other documents as the person

making the request and the department may wish to include
in the preliminary record.
(4) The preliminary record with respect to the issuance

of a written citation and assessment of a fine under RCW
18.130.230 shall consist of the citation, as described in RCW

documents relied on by the program in proposing to with-
draw the credential, and all correspondence between the per-
son to whom the credential was issued in error and the pro-
gram regarding the application or credential.

(6) The preliminary record with respect to a decision to

deny a request for a list of applicants for professional licenses
or of professional licensees for commercial purposes shall
consist of the written request for the list, any other documents
relied on by the program in proposing to deny the request, all
correspondence regarding the request between the person
making the request and the department, and such other docu-
ments as the person making the request and the department
may wish to include in the preliminary record.

AMENDATORY SECTION (Amending WSR 96-21-027,
filed 10/7/96, effective 11/7/96)

WAC 246-11-430 Conduct of brief adjudicative pro-
ceedings. (1) Brief adjudicative proceedings ((shalt-be)) are
conducted by a presiding officer for brief adjudicative pro-
ceedings designated by the board. The presiding officer for
brief adjudicative proceedings shall have agency expertise in
the subject matter but ((shel)) may not have personally par-
ticipated in the decision to issue the initiating document.

(2) The parties or their representatives may present writ-
ten documentation. The presiding officer for brief adjudica-
tive proceedings shall designate the date by which written
documents must be submitted by the parties.

(3) The presiding officer for brief adjudicative proceed-
ings may, in his or her discretion, entertain oral argument
from the parties or their representatives.

(4) No witnesses may appear to testify.

(5) In addition to the record, the presiding officer for
brief adjudicative proceedings may employ agency expertise
as a basis for decision.

(6) The presiding officer for brief adjudicative proceed-
ings ((shal)) may not issue an oral order. Within ten days of
the final date for submission of materials or oral argument, if
any, the presiding officer for brief adjudicative proceedings
shall enter an initial order in accordance with WAC 246-11-
540.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-440 Effectiveness of orders on brief
adjudicative proceedings. (1) Initial orders on brief adju-
dicative proceedings ((shall)) become final twenty-one days
after service of the initial order unless:
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(a) Administrative review has been requested pursuant to
WAC 246-11-550; or

(b) On its own initiative, the board determines to review
the matter and, within twenty-one days of service of the ini-
tial order, provides notice to the parties of the date by which
a determination ((sha#t)) will be made.

(2) If review is taken under subsection (1) of this section,
each party ((shal)) must be provided an opportunity to state
its view of the matter, and a written order containing findings
of fact, conclusions of law, and order ((shal)) must be
entered and served upon the parties within twenty days of ser-
vice of the initial order or the request for review, whichever
is later.

(3) A request for review is deemed to be denied if the
board does not act on the request within twenty days after the
request is submitted.

(4) If administrative review is taken under subsection (1)
of this section, the presiding officer may convert the matter to
a full adjudicative proceeding.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-450 Agency record in brief proceed-
ings. The agency record of brief adjudicative proceedings
((shalt)) must consist of:

(1) The preliminary record as set forth in WAC 246-11-
425;

(2) All initiating documents including the notice of
opportunity to defend;

(3) The request for adjudicative proceeding;

(4) All documents submitted in the proceeding;

(5) Any transcript or recording of any testimony or argu-
ments presented; and

(6) All orders issued in the case.

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-470 Notice of adjudicative proceeding.
Notice of an adjudicative proceeding ((shalt)) must be issued
pursuant to RCW 34.05.434.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-480 Conduct of adjudicative proceed-
ing. (1) The adjudicative proceeding ((shall)) must be con-
ducted as provided in RCW 34.05.449 through 34.05.455.

(2) The presiding officer may take the following actions
to the extent not already determined in a prehearing order:

(a) Conduct the hearing de novo;

(b) Determine the order of presentation of evidence;

(c) Administer oaths and affirmations;

(d) Issue subpoenas;

(e) Rule on procedural matters, objections, motions, and
offers of proof;

(f) Receive relevant evidence;

(g) Interrogate witnesses called by the parties in an
impartial manner to develop any facts necessary to fairly and
adequately decide the matter;
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(h) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and receive
such evidence subject to full opportunity for cross-examina-
tion and rebuttal by all parties;

(i) Take any appropriate action necessary to maintain
order during the adjudicative proceeding;

(j) Determine whether to permit or require oral argument
or briefs and determine the time limits for submission
thereof;

(k) Permit photographic and recording equipment at
hearing subject to conditions necessary to preserve confiden-
tiality and prevent disruption;

(1) Permit a person to waive any right conferred upon
that person by chapter 34.05 RCW or this chapter, except as
precluded by law; and

(m) Take any other action necessary and authorized by
applicable law or rule.

(3) The presiding officer shall:

(a) Apply as the first source of law governing an issue
those statutes and rules deemed applicable to the issue;

(b) If there is no statute or rule governing the issue,
resolve the issue on the basis of the best legal authority and
reasoning available, including that found in federal and
Washington Constitutions, statutes, rules, and court deci-
sions; and

(c) Not declare any statute or rule invalid.

(4) If the validity of any statute or rule is raised as an
issue, the presiding officer may permit arguments to be made
on the record concerning the issue for the purpose of subse-
quent review.

(5) Members of the board hearing the matter may ask
questions of any witness and may call additional witnesses.

(6) A party may move to disqualify the presiding officer
or any member of the board pursuant to RCW 34.05.425(3).

AMENDATORY SECTION (Amending WSR 93-08-003,
filed 3/24/93, effective 4/24/93)

WAC 246-11-490 Evidence. (1) The presiding officer
shall rule on objections to the admissibility of evidence pur-
suant to RCW 34.05.452 unless those objections have been
addressed in the prehearing order.

(2) The refusal of a witness to answer any question ruled
proper ((shall-be)) are grounds for the presiding officer, at
((histher)) his or her discretion, to strike some or all prior tes-
timony by that witness on related matters or to grant a contin-
uance to allow a party to seek a court order to compel the wit-
ness to answer.

(3) Each person called as a witness in an adjudicative
proceeding shall swear or affirm that the evidence about to be
given in the adjudicative proceeding ((shal-be)) is the truth
under the provisions of RCW 5.28.020 through 5.28.060.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-510 Issuance of final order. If the adju-
dicative proceeding is heard by the board or a panel of the
board the presiding officer and board or panel of the board
shall:
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(1) Issue a final order containing findings of fact and
conclusions of law and an order; and

(2) Cause the adjudicative ((elerk)) clerk's office to serve
a copy of the order on each party and any designated repre-
sentative of the party.

AMENDATORY SECTION (Amending WSR 08-14-137,
filed 7/1/08, effective 8/1/08)

WAC 246-11-520 Standard of proof. (1) The order
((shalt)) must be based on the kind of evidence upon which
reasonably prudent persons are accustomed to rely in the con-
duct of their affairs.

(2) In all cases involving an application for license the
burden ((shall-be)) is on the applicant to establish that the
application meets all applicable criteria. In all other cases the
burden is on the department to prove the alleged factual basis
set forth in the initiating document.

(3) Except as otherwise required by law, the burden in all
cases is a preponderance of the evidence.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-530 Consolidated proceedings. (1)
When two or more applications for adjudicative proceeding
involve a similar issue, the applications may be consolidated
by the presiding officer and the hearings conducted together.
The presiding officer or hearings officer may consolidate on
((histher)) his or her own motion or upon the request of a
party.

(2) A party scheduled for a consolidated proceeding may
request to withdraw from the consolidated proceeding in
favor of an individual proceeding. The presiding officer may
grant a motion to withdraw from a consolidated proceeding at
any time when good cause is shown.

(3) Each respondent in a consolidated proceeding shall
retain the right to representation.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-540 Initial order. (1) If the adjudicative
proceeding is not heard by the board or panel of the board the
presiding officer shall:

(a) Issue an initial order containing proposed findings of
fact, conclusions of law, and a proposed order;

(b) Cause the adjudicative ((eletk)) clerk's office to serve
a copy of the initial order on each party and any designated
representative of a party; and

(c) Forward the initial order and record of the adjudica-
tive proceeding to the adjudicative ((elerk)) clerk's office.

(2) Initial orders on brief adjudicative proceedings
((shal)) become final orders as provided in WAC 246-11-
540.

(3) Following receipt of initial orders in matters other
than brief adjudicative proceedings, the board shall review
the initial order and the record as provided in RCW 34.05.-
464, and issue a final order as provided in WAC 246-11-560.
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AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-550 Appeal from initial order. (1) Any
party may file a written petition for administrative review of
an initial order issued under WAC 246-11-430 or 246-11-540
stating the specific grounds upon which exception is taken
and the relief requested.

(2) Petitions for administrative review must be served
upon the opposing party and filed with the adjudicative
((efetk)) clerk's office within twenty-one days of service of
the initial order.

(3) The opposing party may file a response to a petition
for administrative review as provided in this section. The
response ((shatt)) must be filed at the place specified in sub-
section (2) of this section. The party filing the response shall
serve a copy of the response upon the party requesting admin-
istrative review. If the initial order was entered pursuant to
WAC 246-11-430, the response will be filed within ten days
of service of the petition. In all other matters, the response
will be filed within twenty days of service of the petition.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-560 Final orders. (1) The form and con-
tent of final orders ((shal-be-as-folows)):

(a) ((Final-erders—shall)) Must contain findings of fact,
conclusions of law, and an order. All final orders ((shaH))
must be signed by a member of the panel of board members
who heard the matter.

(b) ((Final-erders)) May adopt by reference the initial
order in whole or in part.

(c) ((Final-erders)) May modify or revise the initial order
in whole or in part.

(2) Final orders ((shall)) must be served upon the parties
and their representatives as provided in WAC 246-11-080.

(3) Final orders ((shaH)) must be issued following:

(a) A review of the record;

(b) A review of the initial order, if any;

(c) A review of any request for review of the initial order
and any response thereto; and

(d) Consideration of protection of the public health and
welfare.

(4) Unless a later date is stated in the final order, final
orders ((shall)) will be effective when entered but a party
((shah)) is not ((be)) required to comply with a final order
until the order is served upon that party.

(5) Final orders may contain orders that specified por-
tions of the agency record ((shalnetbe)) are not disclosed as
public records if necessary to protect privacy interests, the
public welfare, or vital governmental functions. Such orders
((shal))) include but are not limited to protective orders
issued during the proceeding or pursuant to WAC 246-11-
400.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-580 Reconsideration of final orders. (1)
Within ten days of service of a final order, either party may
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file a petition for reconsideration, stating the specific grounds
upon which reconsideration is requested and the relief
requested.

(2) Grounds for reconsideration ((shall-be)) are limited
to:

(a) Specific errors of fact or law; or

(b) Implementation of the final order would require
department activities inconsistent with current department
practice; or

(¢) Specific circumstances render the person requesting
the reconsideration unable to comply with the terms of the
order.

(3) Petitions for reconsideration must be served upon the
opposing party and filed with the adjudicative ((elerk))
clerk's office within ten days of service of the final order.

(4) If reconsideration is requested based on an error of
fact, the request for reconsideration ((shal)) must contain
specific reference to the record. If reconsideration is
requested based on testimony of record, the request for recon-
sideration ((shalt)) must contain specific reference to the tes-
timony. The presiding officer may require that the party
requesting reconsideration submit a copy of the transcript of
the adjudicative proceeding and provide specific reference to
the transcript.

(5) The petition for reconsideration is denied if, within
twenty days of the date the petition is filed, the presiding offi-
cer:

(a) Denies the petition;

(b) Does not act upon the petition; or

(c) Does not serve the parties with notice of the date by
which ((he/she)) he or she will act on the petition.

(6) If the presiding officer determines to act upon the
petition, the opposing party ((shall)) must be provided at least
ten days in which to file a response to the petition.

(7) Disposition of petitions for reconsideration ((shal))
must be in the form of a written order denying the petition,
granting the petition and dissolving or modifying the final
order, or granting the petition and setting the matter for fur-
ther proceedings.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-590 Agency record of adjudicative pro-
ceedings. (1) The department shall maintain an official
record of each adjudicative proceeding.

(2) The record shall include:

(a) Notices of all proceedings;

(b) Any prehearing order;

(c) Any motions, pleadings, briefs, petitions, and
requests filed, and rulings thereon;

(d) Evidence received or considered;

(e) A statement of matters officially noted,

(f) Offers of proof and objections and rulings thereon;

(g) Any proposed findings, requested orders, and excep-
tions;

(h) Any recording of the adjudicative proceeding and
any transcript of all or part of the adjudicative proceeding
considered before final disposition of the matter;
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(i) Any final order, initial order, or order on reconsider-
ation; and

(j) Matters placed on the record following an ex parte
communication, if any.

(3) The record ((shall-be)) is subject to disclosure as pro-
vided by (REW4217-250-threugh42-17-340)) chapter
42.56 RCW, the Public Records Act, and by WAC 246-11-
130, except as limited by protective orders and provisions
contained in the final order.

AMENDATORY SECTION (Amending WSR 94-04-078,
filed 1/31/94, effective 3/3/94)

WAC 246-11-600 Judicial review. (1) Judicial review

of actions taken under this chapter ((shal-be-as-provided-in))

comply with RCW 34.05.510 ((et-seq)).
(2) Notice of the opportunity for judicial review ((shall))

must be provided in all final orders.

(3) Following a request for judicial review, the record
forwarded to the reviewing court ((shatt)) must be those por-
tions of the agency record designated by the parties within the
time period set by the board.

AMENDATORY SECTION (Amending WSR 97-13-015,
filed 6/6/97, effective 7/7/97)

WAC 246-11-610 Vacating an order for reason of
default or withdrawal. (1) A party may petition to vacate a
default order entered against that party for failing to attend an
adjudicative proceeding requested by that party ((by)) for
good cause. The requesting party shall:

(a) ((Speetfyring)) Specify the grounds relied upon in the
petition; and

(b) ((Fiting)) File the petition at the adjudicative ((elerk))
clerk's office and with the opposing party within seven days
of service of the default order.

(2) The presiding officer shall consider the petition and
shall:

(a) Grant the motion to vacate and reinstate the applica-
tion for adjudicative proceeding, and may impose conditions
on licensure pending final adjudication; or

(b) Deny the motion to vacate the default order.

NEW SECTION

WAC 246-11-700 Failure to comply with a disci-
plinary order. (1) If the disciplining authority alleges failure
to comply with a disciplinary order, the board may file a
motion for hearing with the adjudicative clerk's office and
service a copy on the respondent.

(2) Upon receipt of the motion, the adjudicative clerk's
office shall issue a notice of hearing on motion notifying the
parties of the time, place and date of the administrative hear-
ing.

(3) The sole issue at the hearing will be whether the
respondent failed to comply with a disciplinary order.

(4) At the hearing, the department has the burden of
proving it is more probable than not that the respondent failed
to comply with a disciplinary order.

(5) The presiding officer will issue an order including
findings of fact and conclusion of law.
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(6) If the department has proven failure to comply with a
disciplinary order, the sanction will be indefinite suspension
until compliance is achieved as determined by the disciplin-
ing authority.

WSR 18-06-048
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed March 2, 2018, 9:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
17-087.

Title of Rule and Other Identifying Information: WAC
182-550-3830 Adjustments to inpatient rates and 182-550-
7300 OPPS—Payment limitations.

Hearing Location(s): On April 10,2018, at 10:00 a.m., at
the Health Care Authority (HCA), Cherry Street Plaza, Sue
Crystal Room 106A, 626 8th Avenue, Olympia, WA 98504.
Metered public parking is available street side around build-
ing. A map is available at www.hca.wa.gov/documents/
directions_to_csp.pdf or directions can be obtained by calling
360-725-1000.

Date of Intended Adoption: Not sooner than April 11,
2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by April 10, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by April 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
amending WAC 182-550-3830 Adjustments to inpatient
rates, to make changes to the timing of adjusting inpatient
rates. The agency is amending WAC 182-550-7300 OPPS—
Payment limitations, to strike subsection (5) that limits the
agency's payment to the total billed charges.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1346; Implementation and Enforcement: Grant
Stromsdorfer, P.O. Box 45500, Olympia, WA 98504-5500,
360-725-1678.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
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analysis showing how costs were calculated. The updates to
WAC 182-550-3830 and 182-550-7300 do not impose addi-
tional compliance costs or requirements on providers.

March 2, 2018
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-10-014,
filed 4/23/15, effective 5/24/15)

WAC 182-550-3830 Adjustments to inpatient rates.
(1) The medicaid agency updates all of the following compo-
nents of a hospital's specific diagnosis-related group (DRG)

factor and per diem rates ((between—rebasingperieds)) at

rebase:

(a) ((Effeeﬁye{tﬂy—}st—ef—eaeh—ye&r,—the—ageﬂey—&pd&tes

9)) Wage index adjustment;

((6D)) (b) Direct graduate medical education (DGME);
and

((61))) () Indirect medical education (IME).

(())) (2) Effective January 1, 2015, the agency updates
the sole community hospital adjustment.

() (3) The agency does not update the statewide
average DRG factor between rebasing periods, except:

(a) To satisfy the budget neutrality conditions in WAC
182-550-3850; and

(b) When directed by the legislature.

((3))) (4) The agency updates the wage index to reflect
current labor costs in the core-based statistical area (CBSA)
where a hospital is located. The agency:

(a) Determines the labor portion by multiplying the base
factor or rate by the labor factor established by medicare;
then

(b) Multiplies the amount in (a) of this subsection by the
most recent wage index information published by the Centers
for Medicare and Medicaid Services (CMS) when the rates
are set; then

(c) Adds the nonlabor portion of the base rate to the
amount in (b) of this subsection to produce a hospital-specific
wage adjusted factor.

((4)) (5) DGME. The agency obtains DGME informa-
tion from the hospital's most recently filed medicare cost
report that is available in the CMS health care cost report
information system (HCRIS) dataset.

(a) The hospital's medicare cost report must cover a
period of twelve consecutive months in its medicare cost
report year.

(b) If a hospital's medicare cost report is not available on
HCRIS, the agency may use the CMS Form 2552-10 to cal-
culate DGME.

(c) If a hospital has not submitted a CMS medicare cost
report in more than eighteen months from the end of the hos-
pital's cost reporting period, the agency considers the current
DGME costs to be zero.

(d) The agency calculates the hospital-specific DGME
by dividing the DGME cost reported on worksheet B, part 1
of the CMS cost report by the adjusted total costs from the
CMS cost report.
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((®))) (6) IME. The agency sets the IME adjustment
equal to the "IME adjustment factor for Operating PPS"
available in the most recent CMS final rule impact file on
CMS's web site as of May 1st of the rate-setting year.

((66))) (1) (a) Effective January 1, 2015, the agency mul-
tiplies the hospital's specific conversion factor and per diem
rates by 1.25 if the hospital meets the criteria in this subsec-
tion.

(b) The agency considers an in-state hospital to qualify
for the rate enhancement if all of the following conditions
apply. The hospital must:

(1) Be certified by CMS as a sole community hospital as
of January 1, 2013;

(i) Have a level III adult trauma service designation
from the department of health as of January 1, 2014;

(iii) Have less than one hundred fifty acute care licensed
beds in fiscal year 2011; and

(iv) Be owned and operated by the state or a political
subdivision.

(v) Not participate in the certified public expenditures
(CPE) payment program defined in WAC 182-550-4650.

AMENDATORY SECTION (Amending WSR 14-14-049,
filed 6/25/14, effective 7/26/14)

WAC 182-550-7300 OPPS—Payment limitations. (1)
The medicaid agency limits payment for covered outpatient
hospital services to the current published maximum allow-
able units of services listed in the outpatient fee schedule
published on the agency's web site, subject to the following
limitations:

(a) To receive payment for services, providers must bill
claims according to national correct coding initiative (NCCI)
standards. When a unit limit for services is not stated in the
outpatient fee schedule, the agency pays for services accord-
ing to the program's unit limits stated in applicable WAC and
published provider guides.

(b) The average resource, including units of service, are
factored into the enhanced ambulatory patient group (EAPG)
weight determination, and the allowable units of service for
EAPGs is equal to one.

(2) The following service categories are included in the
EAPG payment for significant procedure(s) on the claim and
do not receive separate payments under EAPG:

(a) Services classified as the same or clinically related to
the main significant procedure;

(b) Routine ancillary services;

(c) Chemotherapy services grouped as class I, class I, or
minor; and

(d) Pharmacotherapy services grouped as class I, class I,
or minor.

(3) The agency reduces the EAPG payment by fifty per-
cent based on the default EAPG grouper settings for services
subject to one or more of the following discounts:

(a) Multiple procedures;

(b) Repeat ancillary services; or

(c) A terminated procedure.

(4) The agency limits outpatient services billing to one
claim per episode of care. If any line of the claim is denied, or
a service that was provided was not stated on the initial sub-
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mitted claim, the agency requires the entire claim to be
adjusted.

((5)The—ageneylimits—payments—to—the—totalbilled
charges:))

WSR 18-06-049
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed March 2, 2018, 10:46 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
09-019.

Title of Rule and Other Identifying Information: Chapter
246-10 WAC, Administrative procedure's adjudicative pro-
ceedings, a chapter review including: Clarification, stream-
lining, modernization, and implementation of ESHB 1381
(chapter 109, Laws of 2013).

Hearing Location(s): On April 13,2018, at 10:00 a.m., at
the Department of Health, Point Plaza East, Room 152, 310
Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: April 20, 2018.

Submit Written Comments to: Tami Thompson, P.O.
Box 47890, Olympia, WA 98504-7890, email https://
fortress.wa.gov/doh/policyreview, by April 13, 2018.

Assistance for Persons with Disabilities: Contact Tami
Thompson, phone 360-628-0096, TTY 360-833-6388 or 711,
email tami.thompson@doh.wa.gov, by April 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
proposed rule is to clarify, streamline, modernize and imple-
ment statutory changes. The existing rules are outdated, and
do not accurately reflect current standards of practice.
Amendments are necessary to provide fair and consistent
implementation of adjudicative proceedings conducted under
the authority of the department of health (department).

The rules in this chapter apply to all proceedings before
the department where the secretary of health is the final deci-
sion-maker. The rules that apply to health professions regu-
lated by a board or commission are found in chapter 246-11
WAC.

Reasons Supporting Proposal: The department adopted
this rule chapter in the early 1990s and this is the first com-
prehensive review of the entire chapter. RCW 43.70.041,
enacted in 2013, requires the department to review existing
rules every five years to identify ways to clarify or simplify
rules. This comprehensive chapter review is responsive to
this legislative directive.

The second objective in opening chapter 246-10 WAC is
to implement ESHB 1381, enacted in 2013, which changed
the department's administrative adjudicative process. The law
created a new process allowing a party to request the secre-
tary of health's review of a health law judge's decision. The
health law judges now issue initial decisions in cases where
the secretary of health has final decision-making authority.

Statutory Authority for Adoption: RCW 43.70.040,
34.05.220, 34.05.410, 18.130.050.

Statute Being Implemented: RCW 34.05.413 through
34.05.476.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Tami Thompson, 101 Israel Road S.E., Tumwater, WA
98501, 360-628-0096; Implementation and Enforcement:
Roman Dixon, 310 Israel Road S.E., Tumwater, WA 98501,
360-236-4686.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Under RCW 34.05.328(5) by definition the pro-
posed rules are considered "procedural rules" and provide a
process and procedure relating to agency hearings. The rules
do not fall under the definition of significant legislative rules.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

March 1, 2018
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-101 Application of chapter. (1) This

chapter ((shell-apply)) applies to adjudicative proceedings
authorized to be conducted under the authority of the depart-

ment of health.

2) ((Fhisel . udicat; §

appfepfra{e—eﬁee—eﬁafrappheaﬂeﬂ—fehaﬂ—adjt}diea%we—pfe—
eeed-mg—”Phese—m—les—s—h—al—l—be)) The rules in this chapter are

the exclusive rules governing adjudicative proceedings under
the jurisdiction of the department.

(3) To the extent that these rules differ by inclusion,
deletion, or content from the model rules adopted by the chief
administrative law judge pursuant to RCW 34.05.250, this
chapter shall prevail in order to provide a process consistent
with the organization of the department.

(4) Where a provision of this chapter conflicts with
another chapter of this title, the provision of this chapter shall
prevail.

(5) Where a provision of this chapter conflicts with a
provision of the Revised Code of Washington, the statute
shall prevail.

AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-10-102 Definitions. ((Asused-intheserales
: . i urethe-folowi hatl] ]
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meaning-setforth)) The definitions in this section apply

throughout this chapter unless the context clearly ((indi-
eates)) requires otherwise. ((Otherterms-shall-have theirordi-
nary-meaning-unless-defined-elsewherein-this-chapter.))

(1) "Adjudicative ((elerk)) clerk's office" ((shalt)) means
the unit with responsibility for: Docketing; service of orders;
and maintaining custody of the adjudicative proceeding
record, whose address is:

Department of Health

Adjudicative ((Elerk)) Clerk's Office
((3+0srael Rd—SE:))

P.O. Box 47879

Olympia, WA 98504-7879

(2) "Adjudicative proceeding” or "hearing" ((shall))
means a proceeding required by statute or constitutional right
and conducted under the rules of this chapter, which provides
an opportunity to be heard by the department prior to the
entry of a ((firal)) order under this chapter.

(3) "Adjudicative service unit" means the unit responsi-
ble for conducting adjudicative proceedings.

(4) "Brief adjudicative proceeding" ((shal)) means an
adjudicative proceeding or hearing, the scope or conduct of
which is limited as provided in this chapter.

(5) "Department” ((shall)) means the Washington state
department of health and, where appropriate, the secretary of
the Washington state department of health or the secretary's
designee.

(6) "Docket" or "docketing" ((shall)) means the list or
calendar of causes set to be heard at a specified time, pre-
pared by the adjudicative ((elerk)) clerk's office for the use of
the department.

(7) "Filing" ((shal)) means receipt by the adjudicative
((eletk)) clerk's office.

(8) "Initiating document" ((shall)) means a written

agency document which initiates action ((against-aticense
helder-orapplicantfor Hieense-orreeipient-of-benefits)) and

which creates the right to an adjudicative proceeding. ((¥
may-be-entitled)) Initiating documents may be a statement of
charges, notice of intent to deny, order, or ((by)) any other
((designatien)) document indicating the action or proposed
action to be taken.

(9) "License" ((shalhave—the)) has the same meaning
((setforth)) as defined in RCW 34.05.010, and includes any
license, certification, registration, permit, approval, or any
similar form of authorization required by law to be obtained
from the department.

((“Officc-of prefessional standards" shall- mean-theunit
responsiblefor condueting-adjudicative-proeeedings:))

(10) "Presiding officer" ((shall)) means the person who
is assigned to conduct an adjudicative proceeding. The pre-
siding officer may be an employee of the department who is
authorized to issue ((&)) an initial or final decision as desig-
nee of the secretary, or an administrative law judge employed
by the office of administrative hearings.

(11) "Presiding officer for brief adjudicative proceed-
ings" ((shall)) means an employee of the department who is
authorized to conduct brief adjudicative proceedings.
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(12) "Program" ((shall)) means the administrative unit
within the department responsible for implementation of a
particular agency responsibility, statute, or rule.

(13) "Prompt adjudicative proceeding" ((er—prempt
hearing'-shall)) means a hearing conducted at the request of
the respondent following summary action taken in accord
with this chapter.

(14) "Protective order" ((shal)) means an order issued
under this chapter which limits the use of, access to, or dis-
closure of information or evidence.

(15) "Recipient of benefits" ((shall)) means an individual
who has qualified for benefits administered by the depart-
ment.

(16) "Respondent" ((shal)) means a person eligible to
request an adjudicative proceeding in a program under the
jurisdiction of the department who is named in an initiating
document.

(17) "Review officer" means the person who is desig-
nated to issue final orders upon receiving a petition for
review of an initial order pursuant to RCW 34.05.464, and
final orders of default when the respondent has failed to
timely respond to an initiating document.

(18) "Secretary" ((shalt)) means the secretary of the
department of health or ((histher)) his or her designee.

(19) "Show cause hearing" means a hearing authorized
under RCW 18.130.135 and WAC 246-10-307 for the limited

purpose of determining whether a summary action taken by
the disciplining authority shall remain in effect pending a full

administrative hearing.
(20) "Summary action" ((sheH)) means an agency action

to address an immediate ((danger)) threat to the public health,
safety, or welfare and shall include, but is not ((be)) limited
to, a cease and desist order, an order of summary suspension,
((and)) or an order of summary restriction of a license.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-103 Signature authority. (1) A person
designated by the program shall sign all initiating documents
issued under this chapter.

(2) The presiding officer or review officer shall sign
((al})) orders issued under this chapter.

(3) Authority to sign ((shal-be)) is indicated by designa-
tion of the title of the person signing and shall not require any
other affirmation, affidavit, or allegation.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-104 Appearance of parties. If a respon-
dent requests an adjudicative proceeding to contest the
action, that party shall appear at all stages of the proceeding
except as otherwise provided in this section.

(1) If the respondent is represented as provided in this
chapter, the respondent shall appear personally at the hearing
and at any scheduled settlement conference but need not
appear at the prehearing conference or at presentation of
motions.

(2) Parties may be represented by counsel at all proceed-
ings.
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4))) The requirement of personal appearance may be
waived for good cause ((in)) at the discretion of the presiding
officer.

((9))) (4) Failure to appear as provided in this chapter
((shal-be)) is grounds for taking ((firal)) action by default.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-105 Computation of time. (1) When
computing a period of time prescribed or allowed by an appli-
cable statute or rule, the day of the act, event, or default from
which the designated period of time begins to run ((shal-net
be)) is not included.

(2) The last day of the computed period ((shalt-be)) is
included unless the last day is a Saturday, Sunday, or legal
holiday.

(3) When the last day is a Saturday, Sunday, or legal hol-
iday, the period ((shallrununtil the-end-of)) ends at 5:00 p.m.
on the next day which is not a Saturday, Sunday, or legal hol-
iday.

(4) When the period of time prescribed or allowed is
seven days or less, any intermediate Saturday, Sunday, and
legal holiday ((skalt-be)) is excluded from the computation.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-106 ((Netarizations)) Certification((;))
and authentication. (1) A person's ((swerr)) written state-
ment, declaration, verification, certificate, or oath((eraffi-
dawvit)) may be authenticated by ((apunswersn)) a written
statement which is executed in substantially the following
form:

I certify (or declare) under penalty of perjury under the
laws of the state of Washington that the foregoing is true
and correct.

(Date and Place) (Signature)

(2) Documents or records may be authenticated by a cer-
tification, as provided in subsection (1) of this section, from
the custodian of the records or other qualified person that the
documents or records are what they purport to be.

(3) Signature of any attorney ((shal)) must be accompa-
nied by and authenticated by that attorney's Washington State
Bar Association number.

(4) Documents prepared and submitted by a party who is
not represented by an attorney ((shal)) must be signed and
dated by that party and ((shalt)) must include that party's cur-
rent address.

(5) Signature by a party or an attorney on a document
shall constitute a certificate by the party or attorney that
((hefshe)) he or she has read the document, believes there are
grounds to support it, and has not submitted the document for
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the purpose of delay, harassment, or needless increase in the
cost of a proceeding.

(6) Compliance with certification requirements of sub-
sections (1) and (2) of this section creates a rebuttable pre-
sumption that a document is authentic.

AMENDATORY SECTION (Amending WSR 96-21-027,
filed 10/7/96, effective 11/7/96)

WAC 246-10-107 Persons who may request adju-
dicative proceedings. The following persons ((indieated)) or
entities may request an adjudicative proceeding under this
chapter.

(1)(a) With respect to the denial of applications made
under ((WAE246-290-100,246-290-10,246-290-126;
246-290-130,246-290-140;246-291-100,246-291-110;246-
201120, 246-291-1306,246-291-140,and246-295-040))
chapters 246-290, 246-291, and 246-295 WAC, the denied
applicant may request an adjudicative proceeding.

(b) A person whose application for the approval of a new
public water system is denied under WAC 246-293-190, a
purveyor whose license is adversely affected by a departmen-
tal decision under WAC 246-293-190 or the county legisla-
tive authority having jurisdiction in the area affected by the
decision may request an adjudicative proceeding under this
chapter.

(c) A purveyor affected by the decision of the depart-
ment under WAC 246-293-430 or the county legislative
authority having jurisdiction in the area may request an adju-
dicative proceeding with respect to a decision made under
WAC 246-293-430.

(d) A person upon whom a civil penalty is imposed
under RCW 70.119A.040 may request an adjudicative pro-
ceeding.

(2) (Wthrespeette-all-othermatters)) Persons named in
an initiating document under chapter 18.130 RCW involving
the issuance, denial ((ef)), or ((adwerse)) other action
against((;)) a license, ((the-applieant-erticensee)) or alleging
unlicensed practice, may request an adjudicative proceeding.

(3) With respect to matters involving receipt of benefits
or application therefor, the recipient of or applicant for the
benefits may request an adjudicative proceeding.

(4) With respect to an application for approval of a
school or curriculum, or the withdrawal of such approval, the
person or ((autherity)) entity that applied for such approval
may request an adjudicative proceeding.

(5) With respect to the department's final threshold
determination that an environmental impact statement (EIS)
is or is not necessary and with respect to the adequacy of a
final EIS, any person may request an adjudicative proceeding
who:

(a) Is seeking to protect an interest within the zone of
interests to be protected or regulated by the statute or consti-
tutional guarantee in question; and

(b) Will be specifically and perceptibly harmed by the
proposed action.

(6) Any other person or entity who has the right to
request an adjudicative proceeding under RCW 43.70.115 or
other applicable statute or rule.

WSR 18-06-049

(7) Any application for an adjudicative proceeding that
on its face demonstrates that the person making the applica-
tion does not have standing under this rule may be summarily
dismissed by entry of a decision pursuant to RCW 34.05.416.
A motion to dismiss a matter for lack of standing may be
made at any time prior to entry of the final order.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-108 Representation. (1) Persons
requesting an adjudicative proceeding may be represented
subject to the following conditions:

(a) A person requesting an adjudicative proceeding may
represent ((himselfherself)) himself or herself or may be rep-
resented by an attorney who has complied with the admission
to practice rules of the supreme court of the state of Washing-
ton(()).

(b) Every attorney representing a person requesting an
adjudicative proceeding shall file a notice of appearance with
the adjudicative ((elerk)) clerk's office upon commencing
representation, and shall file a notice of withdrawal of coun-
sel with the adjudicative ((eletk)) clerk's office upon termi-
nating representation.

(c) No person requesting an adjudicative proceeding
may be represented in an adjudicative proceeding by an
employee of the department.

(2) No current or former employee of the department
may appear as an expert, character witness, or representative
of any party other than the ((state-ef-Washingtonif-he/she))
department if the employee took an active part in investigat-
ing or evaluating the case or represented the agency in the
matter, unless written permission of the secretary is granted.

(3) No current or former ((member)) employee of the
attorney general's office ((staff)) who participated personally
and substantially in investigating or evaluating the matter at
issue while so employed may represent a party other than the
department or otherwise participate in a related proceeding
without first having obtained the written consent of the attor-
ney general's office.

AMENDATORY SECTION (Amending WSR 97-12-089,

filed 6/4/97, effective 7/5/97)
WAC 246-10-109 ((Semee—aﬂd)) Flllng and service

Proposed
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i . i todinthe United-S y ]
stamped-and-addressed:

5y Proefofservice shall-consistof filing-asrequired-by
these-rules;together-with-ene)) (1) For purposes of this sec-
tion "documents" means pleadings, briefs, exhibits, or other
materials requested or relevant to an adjudicative proceeding.

(2) Filing. Filing is the act of delivering documents to
the adjudicative clerk's office.

(a) A party must file with the adjudicative clerk's office
documents required or allowed pursuant to this chapter.

(b) Unless otherwise provided by law, documents must
be filed by:

(1) Personal service;

(ii) First class, registered, or certified mail; or

(iii) Fax transmission where copies are mailed simulta-
neously.

(c) The date of filing is the date the documents are

received by the adjudicative clerk's office.

(d) Filing is effective when the documents are received
by the adjudicative clerk's office during normal business
hours. For documents received after 5:00 p.m. on a business

day or on a Saturday, Sunday, or legal holiday, the filing is
effective the next business day.

(3) Service. Service is the act of delivering a document
to a party or a party's designated representative.

(a) Unless otherwise provided by law, documents must
be served by:

(i) Personal service;

(ii) First class, registered, or certified mail; or

(iii) Fax transmission where copies are mailed simulta-
neously.

(b) A party must serve copies of documents required or
allowed by this chapter prior to or simultaneously with filing

the original document with the adjudicative clerk's office.
(c) Service is complete when the documents are:

(1) Personally served;
(ii) Properly stamped, addressed, and deposited in the
United States mail; or
Successfully transmitted by fax and properl
stamped and addressed copies are deposited in the United
States mail.

(d) A party may prove service by filing in compliance

with this chapter any of the following:

(((8))) (1) An ((eeknowledgement)) acknowledgment of
service; or

((#Y)) (i1) A certificate of service including the date the
((papers)) documents were served, the parties upon whom
served, the signature of the servmg party, and a statement

6)For-the-purpese-of)) specifying which type of service

was used.

(e) Service on a licensee, applicant, or a person request-
ing an adjudicative proceeding((;serviee-shall)) will be made
at the last known address provided to the department in
accordance with WAC ((246-64+1060)) 246-12-310, unless

Proposed
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the program has actual knowledge of a different correct
address for the person being served.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-110 Jurisdiction. (1) The department has
jurisdiction over all licenses issued by the department and
over all holders of and applicants for licenses. Such jurisdic-
tion is retained even if an applicant abandons or requests to
withdraw the application, or a licensee ((surrenders-er)) fails
to renew a license.

(2) The department has jurisdiction over practice by unli-
censed ((praetiee)) persons of any activity, profession, or
business for which a license is required unless otherwise pro-
hibited by law.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-114 Public records. (1) All papers,
exhibits, transcripts, and other materials required by or sub-
mitted in accordance with this chapter ((shall-be-eensidered))
are public records.

(2) Release of information upon request for public
records ((shall-be)) is subject to the following limitations:

(a) Release of health care information ((shalt)) must

comply with chapter 70.02 RCW and ((relespremulgated
thereunder;)) any applicable statute or rule; and

(b) ((Pfe%eem‘e—efdefs—kssued-pufs&&fﬁ—te%%é-w-
(e} Chapter 4217 RCW-shat)) Chapter 42.56 RCW gov-

erns the release of records.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-115 Expenses and witness fees. (1) The
party requesting the appearance of a witness under a sub-
poena shall pay the witness fees and expenses ((shal-be

paid)) at the followmg rates ((te—wm&esses—appeaﬂﬂg—uﬂdef

arty ):
(a) Fees ((shal—l—be—paid)) at the dally rate established for
jurors in district court of Thurston County; and

(b) Expenses ((shal-be-paid)) at the rate established for
employees of the state of Washington, or as otherwise
required by law.

(2) The party requesting services of an expert witness
shall negotlate and pay fees for ((aﬂ)) the expert w1tness

((sha

).
(3) ((AH)) The party incurring expenses ((inetrred)) in

connection with proceedings under this chapter shall ((be
paid-by-theparty-ineurring)) pay the expense.
(4) The department shall pay expenses associated with:
(a) The facility in which proceedings are conducted; and
(b) Recording of the proceedings.

(5) ((Expenses—related-to-preparationand-distribution-of
the-transeript-of proceedings-shall-be-patd-by)) The party fil-

ing a motion or request for review of an initial order or peti-
tion for reconsideration, appealing a final order, or otherwise
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requesting ((the)) a transcript of a proceeding shall pay all

WSR 18-06-049

AMENDATORY SECTION (Amending WSR 93-13-005,

expenses related to preparation and distribution of the tran-
script.

AMENDATORY SECTION (Amending WSR 93-13-003,
filed 6/3/93, effective 7/4/93)

WAC 246-10-117 Official notice and agency exper-
tise. (1) Official notice may be taken as provided in RCW
34.05.452(5).

(2) The department, through its designated presiding
officer or review officer, may use its expertise and special-
ized knowledge to evaluate and draw inferences from the evi-
dence presented to it.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-118 Sanctions. (1) Orders may include
sanctions against either party.

(2) Grounds for sanctions may include:

(a) Failure to comply with ((thesertles)) this chapter or
orders of the presiding officer or review officer; and

(b) Willful interference with the progress of proceedings.
(3) Sanctions may include:

(a) Dismissal of the matter;

(b) Proceeding in default; and

(c) Other sanctions as appropriate.

(4) The order ((shaH)) must state the grounds upon which
any sanctions are imposed.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-119 Intervention. (1) The presiding offi-
cer may grant a petition for intervention pursuant to RCW
34.05.443.

(2) A request to intervene ((shall)) will be handled as a
prehearing motion and ((skall)) will be subject to the dates
contained in the scheduling order. ((Within-the-seund-exer-
eise-of diseretion;)) The presiding officer may allow interven-
tion if:

(a) The intervenor is not a party to the matter but has a
substantial interest in the outcome of the matter and the inter-
est of the intervenor is not adequately represented by a party,
or other good cause exists; and

(b) Any representative of the intervenor meets the
requirements of WAC 246-10-108.

(3) A person ((shaH)) will not be allowed to intervene if
that person had notice of the agency's decision and, upon
timely application, would have been able to appear as a party
in the matter in which intervention is sought, but failed to
make such timely application.

(4) If intervention is granted, the intervenor shall ((be

subjeetto-theserules)) comply with this chapter on the same

basis as the other parties to the proceeding, unless otherwise
limited in the order granting intervention.

filed 6/3/93, effective 7/4/93)

WAC 246-10-120 Form of pleadings and orders. (1)
Pleadings, orders, and other papers filed, served, or entered
under this chapter ((shal-be)) must:

(a) ((Captioned)) Have a caption with the name of the
state of Washington, department of health and the title of the
proceeding; and

(b) Be signed by the person filing, serving, or entering
the document. When that person is an attorney representing a
party, the signature block ((shall)) must include the attorney's
Washington State Bar Association number.

(2) All orders ((shal)) must comply with RCW 34.05.-
461 and the requirements of this chapter.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-121 Notice to ((Hmited-Enghsh-speak
ing)) limited-English proficient parties. (1) "Limited-
English proficiency" means, for purposes of this section and
WAC 246-10-122, that a person is unable to communicate
effectively in English because their primary language is not
English and they have not developed fluency in the English
language. A person with limited-English proficiency may
have difficulty speaking or reading English.

(2) The department shall ensure that when it serves an

initiating document, it includes a notice that the respondent
has the right to request an interpreter for the hearing if one is
needed. The notice shall be in the top ten primary languages
in Washington state as determined pursuant to subsection (4)

(3) When the adjudicative clerk's office is notified by a

party that he or she has limited-English proficiency, is a party
to an adjudicative proceeding, and their non-English lan-

guage is one of the top ten primary languages in Washington
state as determined pursuant to subsection (4) of this section,

the department shall ensure that notices concerning a hearing,
including notices of hearing, continuance, and dismissal are
translated into the person's primary language.

(4) The top ten primary languages will be reevaluated

each year to respond to demographic changes using:
(a) U.S. Census data;

(b) Office of financial management limited-English pro-
ficiency population forecasts; and
(c) Department tracking of frequency of encounters with
limited-English proficient persons.
(5) When ((the—pregram—or)) the adjudicative ((elerk))
orotherwisemadeaware thata-Hm-

clerk's office is notified ((

ited-English-speaking personisaparty-in-an-adjudieative
proeeeding;)) by a party that he or she has limited-English

proficiency, is a party to an adjudicative proceeding, and
their non-English language is not a primary language

addressed in subsection (4) of this section, the department
shall make a reasonable effort to ensure that either all notices
concerning the hearing, including notices of hearing, contin-
uance, and dismissal, ((shal-either-be-in-the)) are in the per-
son's primary language ((efthe-party-ershall)) or include a
notice in the party's primary language ((eftheparty)) which
describes the significance of the notice and how the party

Proposed
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may receive assistance in understanding and, if necessary,
responding to the notice.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-122 Interpreters for hearing or speech
impaired persons and persons with limited-English profi-
ciency. (1) A "hearing or speech impaired person" means a
person who, because of a hearing ((impairment)) or speech
((defeet)) impairment, cannot readily understand or commu-
nicate in spoken language. A "hearing impaired person"
includes a person who is deaf, deaf and blind, or hard of hear-
ing.

(2) (A-limited-English-speaking person'-mearns-a-per-

! ;
Son };E DeCause Eif'li R ]Eﬂghshislsazla;xg] EtEl ”;.llfilfk
guage:

3))) If a hearing ((impaired)) or speech impaired person
or ((atHmited-Enghish-speaking)) person with limited-
English proficiency is involved in an adjudicative proceeding
and ((a)) notifies the adjudicative clerk's office of the need for
an interpreter ((is—-madeknown-to-the-adjudicative-—elerk
offiee)), the presiding officer shall appoint an interpreter who
is acceptable to the parties or, if the parties are unable to
agree on an interpreter, the presiding officer shall select and
appoint an interpreter.

((4)) (3) Before beginning to interpret, an interpreter
shall take an oath or make affirmation that:

(a) A true interpretation ((shel)) will be made to the
((impaired)) person using the interpreter of all the proceed-
ings in a language or in a manner the ((impaired)) person
understands; and

(b) The interpreter ((shaH)) will repeat the statements of
the ((impaired)) person using the interpreter to the presiding
officer, in the English language, to the best of the interpreter's
skill and judgment.

((5))) (4) When an interpreter is used in a proceeding:

(a) The interpreter shall ((translate)) interpret all state-
ments made by other participants in the proceeding;

(b) The presiding officer shall ensure sufficient extra
time is provided to permit ((transtatien)) interpretation; and

(c) The presiding officer shall ensure that the interpreter
((%faﬁsla%es)) ntegpret the entire proceedlng to the ((heaﬂﬂg

e*teﬂ{)) person using the mterpreter S0 that the person has the
same opportunity to understand the statements made as
((wetld)) a person not requiring an interpreter.

((¢6))) (5) An interpreter appointed under this section
((shall-be)) is entitled to a reasonable fee for services, includ-
ing waiting time and reimbursement for actual necessary
travel expenses. The program shall pay the interpreter fee and
expenses incurred for interpreters for license holders, appli-
cants, or recipients of benefits. The party on whose behalf a
witness requiring an interpreter appears shall pay for inter-
preter services for that witness.

(D)) (6) All proceedings ((shall)) must be conducted
consistent with chapters 2.42 and 2.43 RCW.
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AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-123 Subpoenas. (1) The presiding offi-
cer, the secretary or designee, and attorneys for parties may
issue subpoenas to residents of the state of Washington, to
license holders and applicants for license, and to other per-
sons or entities subject to jurisdiction under RCW 4.28.185.

(2) The presiding officer shall issue subpoenas pursuant
to RCW 34.05.446(1) for parties not represented by counsel
upon request of the party and upon a showing of relevance
and reasonable scope of the testimony or evidence sought.
Requests for issuance of subpoenas must be made in writing
to the presiding officer stating the relevance and the scope of
testimony or evidence sought.

(3) The person on whose behalf the subpoena is issued
shall pay any witness fees and expenses as provided in WAC
246-10-115 or costs for interpreters for such witnesses as
provided in WAC 246-10-122.

(4) Attendance of persons subpoenaed and production of
evidence may be required at any designated place in the state
of Washington.

(5) Every subpoena ((shall)) must:

(a) Comply with WAC 246-10-120;

(b) Identify the party causing issuance of the subpoena;
and

(c) ((State-the-title-of the-proceedingand

td))) Command the person to whom the subpoena is
directed to attend and give testimony ((and/er)) or produce
designated items under the person's control at a specified
time and place.

(6) A subpoena may be served by any suitable person
eighteen years of age or older by:

(a) Giving a copy of the subpoena to the person to whom
the subpoena is addressed;

(b) Leaving a copy of the subpoena with a person of suit-
able age and discretion at the residence of the person to
whom the subpoena is addressed ((with-a—person-ofsuitable

age-and-diseretion));
(¢) Sending a copy of the subpoena by mail to the current

address on file with the department if the person is licensed
by the department or has filed an application for a license
with the department; or

(d) Sending a copy of the subpoena by certified mail
with proof of receipt if the person is neither licensed by nor
has applied for a license with the department.

(7) Proof of service may be made by:

(a) Affidavit or declaration of personal service;

(b) Certification by the person mailing the subpoena to a
license holder or applicant; or

(c) Return or acknowledgment showing receipt by the
person subpoenaed or ((histher)) his or her representative.
Any person accepting certified or registered mail at the last
known address of the person subpoenaed ((shalt)) will be
considered an authorized representative.

(8) The presiding officer, upon motion made promptly
and before the time specified for compliance in the subpoena,
may:

(a) Quash or modify the subpoena if the subpoena is
unreasonable or requires evidence not relevant to any matter
at issue; or
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(b) Condition denial of the motion upon just and reason-
able conditions, including advancement of the reasonable
cost by the person on whose behalf the subpoena is issued of
producing the books, documents, or tangible things; or

(c) Issue a protective order under RCW 34.05.446 or
WAC 246-10-405.

(9) The department may seek enforcement of a subpoena
under RCW 34.05.588(1) or proceed in default pursuant to
WAC 246-10-204.

AMENDATORY SECTION (Amending WSR 96-21-027,
filed 10/7/96, effective 11/7/96)

WAC 246-10-124 Preliminary requirements. (1) An
applicant for an initial license or renewal of an existing
license ((shalnetbe)) is not entitled to an adjudicative pro-
ceeding unless the applicant has submitted:

(a) A completed initial application or renewal applica-
tion, as appropriate; and

(b) All applicable application, examination, or renewal
fees payable in connection with such application or license.

(2) An aggrieved applicant ((shal-netbe)) is not entitled
to an adjudicative proceeding with respect to the denial of an
application submitted under ((WAE246-290-100,246-290-
H0;246-290-120,246-290-130,246-290-140,246-291-100;
246-295-040;)) chapter 246-290, 246-291, or 246-295 WAC
unless the applicant has submitted to the district engineer or
other departmental employee responsible for reviewing the
submittal, a certification that, to the best of the applicant's
knowledge and belief, the submittal is complete and demon-
strates compliance with the state's drinking water regulations.
Certification with respect to water system plans, project
reports, construction documents and other submittals requir-
ing preparational review by a licensed professional engineer
((shall)) must be provided on behalf of the applicant by the
licensed professional engineer preparing or reviewing the
submittal. Failure to comply with these preliminary require-
ments ((shal)) will result in the denial of the application for
adjudicative proceeding without further review.

(3) An affected party ((shallnetbe)) is not entitled to an
adjudicative proceeding with respect to a decision made
under WAC 246-293-190 unless:

(a) Except with respect to a county legislative authority,
the applicant ((shalt-have)) has complied with all preliminary
requirements established under the coordinated water system
plan approved by the county legislative authority and the
department or, if the critical water supply service area's exter-
nal boundaries have been approved but a coordinated water
system plan has not been approved and adopted, then with
any interim requirements imposed by the county legislative
authority; and

(b) Within sixty days of the department's receipt of the
request for an adjudicative proceeding, the applicant submits
copies of the complete record of all proceedings conducted
under the applicable coordinated water system plan or
interim requirements. If such proceedings were taped or oth-
erwise recorded, the record submitted to the department
((shall)) must include a transcript of the hearing or hearings
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which ((shat)) must be prepared and certified as correct by a
registered professional court reporter.

((e))) (4) Failure to comply with the preliminary
requirements outlined ((hereinrshal)) in subsection (3)(a) and
(b) of this section will result in a denial of the hearing appli-
cation without further review.

((4)) (5) Proceedings under WAC 246-293-430.

(a) An adjudicative proceeding ((shaH)) will not be con-
ducted with respect to a departmental decision made under
WAC 246-293-430 unless, within sixty days of the depart-
ment's receipt of the request for an adjudicative proceeding,
the applicant has, at his or her own expense, submitted a tran-
script of the hearing conducted under WAC 246-293-430
from tapes or other record of the hearing which the depart-
ment shall make available for that purpose. The transcript
((shall)) will be prepared and certified as correct by a regis-
tered professional court reporter. Failure to comply with pre-
liminary requirements established under this section shall
result in the dismissal of the hearing application without fur-
ther review.

(b) If a request for an adjudicative proceeding has been
timely filed under this section and a transcript of the record
has been timely submitted, the department shall promptly
provide the presiding officer with copies of all documents
and exhibits admitted at the hearing conducted under WAC
246-293-430.

(c) The departmental employee responsible for the
department's decision under WAC 246-293-430 shall provide
a copy of his or her decision to the presiding officer and may
submit documents or evidence not made part of the record at
the hearing conducted under WAC 246-293-430. Copies of
all such documents shall be provided to all other parties
involved in the proceeding.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-202 Amendment of initiating docu-
ments. (1) Prior to the hearing date, initiating documents
may be amended ((subjeetto-the-fellowingecoenditions)):

(a) Subject to the following conditions:

(i) Amended initiating documents ((shal)) must meet the
requirements of WAC 246-10-201(1)((3)).

((®))) (i1) Amended initiating documents ((shall)) must
be accompanied by the documents described in WAC 246-
10-201(2)((;
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(b) Whenever amended initiating documents are served,

a new interval of response will begin, as described in WAC
246-10-203. Whenever amended initiating documents are
served, the respondent shall file an answer within the time
period specified in the amended initiating document, unless
otherwise permitted to extend the filing period under WAC
246-10-203(3), or if the case is within thirty days of the
scheduled hearing as described in (c) of this subsection.

(c) If amended initiating documents are filed within
thirty days of the scheduled hearing, the presiding officer will
convene a status conference to discuss response deadlines
and the case schedule. Upon motion of a party and a showing
of good cause, or upon his or her own initiative, the presiding
officer may grant a continuance on all or part of the matter
and may modify the scheduling order as necessary.

(2) On the hearing date, the initiating documents may be
amended subject to the following conditions:

(a) The documents may be amended upon motion of the
state.

(b) The presiding officer will determine whether amend-
ments are substantive and may grant a continuance on all or
part of the matter if necessary to afford the respondent an
opportunity to prepare a defense to the amended documents.

(3) For purposes of this section, motions may be made

orally.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-203 Request for adjudicative proceed-
ing. A respondent may respond to an initiating document by
filing an application for an adjudicative proceeding or by
waiving the opportunity for adjudicative proceeding.

(1) If the respondent wishes to file an application for an
adjudicative proceeding:

(a) An application for adjudicative proceeding must be
filed in accordance with the following time periods:

(i) For matters under chapter 18.130 RCW, the Uniform
Disciplinary Act, within twenty days of service of the initiat-
ing documents unless an extension has been granted as pro-
vided in subsection (3) of this section; and

(ii) For all other matters in which the program proposes
to deny, suspend, revoke, or modify a license, or proposes to
impose a civil fine, within twenty-eight days of receipt of the
initiating documents, unless otherwise provided by statute;
and

(iii) For all other matters, within twenty days of service
of the initiating documents, unless otherwise provided by
statute.

(b) The application for adjudicative proceeding ((shal))
must be made either on the Request for Adjudicative Pro-
ceeding Form accompanying the initiating documents or by a
written document containing at least the following informa-
tion:
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(i) Name and address of the party requesting an adjudica-
tive proceeding;

(ii)) Name and address of the attorney representing the
party, if any;

(iii) Identification of the portion or portions of the initi-
ating documents contested;

(iv) Summary of the party's position on the portion or
portions contested;

(v) Statement of the party's standing to request an adju-
dicative proceeding under WAC 246-10-107; and

(vi) For matters not under chapter 18.130 RCW and in
which the department proposes to deny, suspend, revoke, or
modify a license, or proposes to impose a civil fine, the appli-
cation shall include a copy of the initiating document con-
taining the adverse notice.

(c) By filing a request for adjudicative proceeding, the
responding party agrees to appear personally at the adjudica-
tive proceeding or, if otherwise approved in advance by the
presiding officer, by telephone, unless appearance is waived
by the presiding officer as authorized in WAC 246-10-
104((9)) 3).

(d) The application for adjudicative proceeding shall
contain a response to the initiating documents, indicating
whether each charge is admitted, denied, or not contested,
and responses shall be subject to the following conditions:

(i) Once admitted or not contested, an allegation may not
be denied; and

(ii) An allegation denied or not contested may later be
admitted.

(e) When an allegation is admitted or not contested, it
((shalt)) will be conclusively deemed to be true for all further
proceedings. No proof of the allegation need be submitted.

(f) The application for adjudicative proceeding shall
specify the representative, if any, designated pursuant to
WAC 246-10-108 and any request for interpreter. The
responding party shall amend the name of the representative
and need for interpreter immediately if circumstances change
prior to the hearing.

(g) The application for adjudicative proceeding ((shall))
must be filed at the adjudicative ((elerk)) clerk's office at the
address specified in WAC 246-10-102.

(2) A respondent may waive an adjudicative proceeding
and submit a written statement and other documents in
defense or in mitigation of the charges. Such waiver and doc-
uments shall be filed:

(a) In accordance with the timelines in subsection (1)(a)
of this section; and

(b) ((At-the-address-indicated)) As required in subsection
(1)(g) of this section.

(3) For matters under RCW 18.130.180, if the twenty-
day limit for filing an application for adjudicative proceeding
results in a hardship to the respondent, the respondent may
request an extension of not more than sixty days upon a
showing of good cause.

(a) The request for extension ((shalt)) must be filed
within the twenty day limit and ((shaHt)) include:

(i) The reason for the request and the number of days for
which the extension is requested; and

(il) Documentation of the circumstances creating the
hardship.




Washington State Register, Issue 18-06

(b) The request ((shal)) may be granted for a period not
to exceed sixty days upon showing of:

(1) lness of the respondent; or

(i1) Absence of the respondent from the county of resi-
dence or employment; or

(iii) Emergency in the respondent's family; or

(iv) Other good cause as determined by the presiding
officer.

(c) If a request for extension is denied, the respondent
shall have ten days from service of the order denying the
extension or twenty days from service of the initiating docu-
ments, whichever is longer, to file an application for adju-
dicative proceeding.

AMENDATORY SECTION (Amending WSR 96-21-027,
filed 10/7/96, effective 11/7/96)

WAC 246-10-204 Default. (1) If a party fails to respond
to initiating documents according to WAC 246-10-203, that
party will be deemed to have waived the right to a hearing,
and the secretary shall enter a final order without further con-
tact with that party.

(2) If a party requests an adjudicative proceeding but
fails to appear, without leave to do so, at a scheduled prehear-
ing conference, the presiding officer may issue an order of
default. The order ((shalt)) must include notice of opportunity
to request that the default order be vacated pursuant to RCW
34.05.440(3). Unless vacated, a default order under this sub-
section shall be grounds for the presiding officer to proceed
to decide the matter in the absence of the respondent and
without additional notice to the respondent and to issue ((a
final)) an initial order.

(3) If a party requests an adjudicative proceeding but
fails to appear at the hearing, the presiding officer may issue
an order of default in the same manner as subsection (2) of
this section, or may proceed to hear the matter in the absence
of the party and issue ((afiral)) an initial order.

(4) Initial and final orders entered under this section shall
meet the requirements of WAC 246-10-702 and shall con-
tain:

(a) Findings of fact and conclusions of law based upon
prima facie proof of the allegations contained in the initiating
documents;

(b) Proof of service of or a good faith attempt to serve
initiating documents and appropriate notices;

(c) A finding that there is no reason to believe that the
party in default is in active military service;

(d) The penalties or conditions imposed by the order; and

(e) Notice of the opportunity to request:

(i) Reconsideration of a final order pursuant to RCW
34.05.470; or

(ii) Administrative review of an initial order pursuant to
RCW 34.05.464.

(5) Initial and final ((ard)) default orders entered under
this section shall be served upon the parties in accordance
with WAC 246-10-109.

(6) Notwithstanding subsections (1) through (5) of this
section, if a party fails to respond to an initiating document
issued consistent with the requirements of RCW 43.70.095 or
43.70.115, the initiating document shall become a final order
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upon its effective date unless the initiating document other-
wise provides.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-205 Scheduling orders. (1) Within thirty
days after receipt of the application for adjudicative proceed-
ing, (( ' 5 '
of the-seeretary;)) the secretary's designee shall:

(a) Approve the application for full adjudicative proce-
dure and issue and serve on the parties a scheduling order
specifying the course of the proceeding; or

(b) Approve the application for a brief adjudicative pro-
cedure and issue and serve a notice of the date by which any
additional written materials are to be submitted for consider-
ation; or

(c) Deny the application according to RCW 34.05.416.

(2) For matters under chapter 18.130 RCW, the schedul-
ing order ((shall-eentain)) must specify:

(a) The date, time, and place of ((a—settement-eontfer-
enee;)) a prehearing conference((;)) and the hearing;

(b) The deadlines for completion of discovery and sub-
mission of prehearing motions; and

(¢) The name, address, and telephone number of the
assistant attorney general or other department representative
who will represent the ((state)) department in the matter.

(3) The scheduling order may be modified by order of
the presiding officer upon ((histher)) his or her own initiative
or upon motion of a party. Any request for a change ((ir-the))
to the initial scheduling order ((shal)) must be made by
motion as provided in WAC 246-10-403.

(4) The presiding officer may waive establishing dates
for the ((settlement-eenferenee;)) completion of discovery,
submission of prehearing motions, and the prehearing confer-
ence, if, in the discretion of the presiding officer, those pro-
ceedings are not necessary or appropriate in a particular mat-
ter or type of case. However, either party may request by
motion to the presiding officer that any or all of the dates be
set.

(5) Dates contained in the scheduling order may be
changed by the adjudicative ((eterk)) clerk's office upon writ-
ten request of either party made within fifteen days of issu-
ance of the first scheduling order. All other changes must be
made by motion pursuant to WAC 246-10-403.

AMENDATORY SECTION (Amending WSR 93-13-005,
filed 6/3/93, effective 7/4/93)

WAC 246-10-301 Conduct of emergency adjudica-
tive proceedings. (1) Except as otherwise required by law,
summary action may be taken only after a review by the sec-
retary or designee of such evidence, including affidavits or
declarations, if appropriate, to establish:

(a) The existence of an immediate ((danger)) threat to the
public health, safety, or welfare;

(b) The department's ability to address the ((danger))
threat through a summary action; and

(c) The summary action is necessary to address the

((danger)) threat.
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(2) No notice to any person potentially affected by a
summary action ((shalt-be)) is required prior to issuance of a
summary action.

AMENDATORY SECTION (Amending WSR 93-13-003,
filed 6/3/93, effective 7/4/93)

WAC 246-10-303 Form and content of summary
actions. (1) A summary action ((shal)) must be entered in
the form of an order containing findings of fact, conclusions
of law, and the summary action imposed, as well as a state-
ment of policy reasons for the decision.

(2) Except as otherwise required by law, a summary
action imposed by emergency adjudicative proceeding
((shall)) must be limited to those actions necessary to allevi-
ate an immediate ((danger)) threat to the public health, safety,
or welfare.

(3) Initiating documents, and all other documents
required by WAC 246-10-201((;-shall)) or 246-10-202, must
accompany a summary action order when served.

AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-10-304 Adjudicative proceedings upon
summary action. (1) Except as identified in subsection (2) of
this section, following a summary action taken by the depart-
ment, the respondent may:

(a) Request a prompt adjudicative proceeding conducted
in accordance with this chapter; or

(b) Waive the prompt adjudicative proceeding and
request a regularly scheduled adjudicative proceeding con-
ducted in accordance with this chapter; or

(c) Waive the right to an adjudicative proceeding and
submit a written statement to be considered prior to the entry
of the final order; or

(d) Waive the opportunity to be heard.

(2) For summary actions to suspend, restrict, or limit the
practice of a license holder of a secretary profession, the
respondent may:

(a) Request a hearing as provided in RCW 18.130.090
and request a show cause hearing conducted in accordance
with RCW 18.130.135 and WAC 246-10-307; or

(b) Request a regularly scheduled adjudicative proceed-
ing conducted in accordance with this chapter; or

(c) Waive the right to an adjudicative proceeding and
submit a written statement to be considered prior to the entry
of the final order; or

(d) Waive the opportunity to be heard.

(3) In this section, "secretary profession" means a health
care profession for which the secretary of health is the disci-
plining authority under RCW 18.130.040 (2)(a).

AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-10-305 Opportunity for prompt adjudica-
tive proceeding. Except as provided in WAC 246-10-304(2),
((any)) a respondent affected by a summary action ((shal))
will be provided the opportunity to request a prompt adju-
dicative proceeding.
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(1) Notice of the opportunity ((shat)) will be provided in
the notice of opportunity to defend against the allegations
that are the basis for the summary action. The form for
requesting an adjudicative proceeding ((shal)) must include
the option of requesting a prompt adjudicative proceeding.

(2) ((Amy)) A respondent affected by a summary action
may request a prompt adjudicative proceeding, may elect a
regularly scheduled adjudicative proceeding instead of a
prompt adjudicative proceeding, or may waive the opportu-
nity for adjudicative proceeding in accordance with WAC
246-10-203.

(3) ((Am¥)) A request for a prompt adjudicative proceed-
ing must be filed within ten days of the service of the sum-
mary action.

(4) If requested by the respondent, a prompt adjudicative
proceeding ((shall)) must be conducted within twenty days of
service of a summary action.

(5) Regardless of whether a prompt adjudicative pro-
ceeding is requested, the matter ((shalt)) must be resolved as
quickly as feasible in accordance with all other applicable
rules.

AMENDATORY SECTION (Amending WSR 09-03-089,
filed 1/20/09, effective 2/20/09)

WAC 246-10-307 Show cause hearing. (1) A license
holder's request for a show cause hearing must be filed within
twenty days of the service of the summary action. A license
holder must also respond to the statement of charges by
requesting a hearing or an extension of time as provided in
RCW 18.130.090.

(2) The show cause hearing will be conducted within
fourteen days of the license holder filing the show cause hear-
ing request.

(3) (Byneon-en-thefourth-ealendar-dayafter filing the
shew-eause-hearingrequest)) Unless otherwise specified by

the presiding officer, the license holder must file, and deliver
a copy to the department's attorney, any documents or written
testimony to be admitted into evidence at the show cause
hearing by noon on the fourth business day after filing the
show cause hearing request.

(4) ((Byneen-on-the—eighth-ecalendar-day-after-the-date
the shew-eause-hearing request-was-filed; butneless-thanthe

elose-of business-two-business-daysbefore-the-show-eatse
hearing)) Unless otherwise specified by the presiding officer,
the department must file, and deliver a copy to the license
holder's attorney or to the license holder if not represented by
counsel, any rebuttal documents or written testimony to be
admitted into evidence at the show cause hearing by noon on
the seventh calendar day after the date the show cause hear-
ing request was filed, but no less than the close of business
two business days before the show cause hearing.

(5) The presiding officer may adjust the timelines in sub-
section (3) or (4) of this section in the interest of fairness, as
long as the hearing is held within fourteen days of the license
holder's request for a show cause hearing.

(6) In reviewing the order of summary action, the presid-
ing officer will consider the statement of charges, the motions
and documents supporting the request for summary action,
the license holder's answer to the statement of charges,
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((amy)) documentary evidence or written testimony presented
by the license holder and department in rebuttal that is timely
filed pursuant to subsections (3) and (4) of this section, and
unless waived, the parties will be given an opportunity for
oral argument.

f‘r&feﬁ*))
(7) In cases under RCW 18.130.050 (8)(a) and 18.130.-

370, the department has the burden of proving at the show
cause hearing that the licensee is prohibited from practicing a
health profession in another state, federal, or foreign jurisdic-
tion and that the conduct is substantially equivalent to unpro-
fessional conduct. A copy of the order, stipulation, or agree-
ment from a competent authority in any state, federal, or for-
eign jurisdiction showing that a license is prohibited from
practicing their health profession is prima facie evidence that
the requirements of RCW 34.05.479 (1) and (2) have been
met.

(8) In cases under RCW 18.130.050 (8)(b), the depart-
ment has the burden of proving at the show cause hearing that
the licensee is prohibited from employment in the care of vul-
nerable adults based upon a department of social and health
services' final finding of abuse or neglect of a minor or abuse
nerable adult.

(9) The presiding officer will issue an order, and may
overturn, uphold, or amend the summary suspension or
restriction.

((6%))) (10) Within forty-five days of a determination by
the secretary to sustain the summary suspension or place
restrictions on the license, the license holder may request a
full hearing on the merits of the disciplining authority's deci-
sion to suspend or restrict the license. A full hearing must be
provided within forty-five days of receipt of the request for a
hearing, unless stipulated otherwise.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-401 Settlement conference. (1) Follow-
ing a request for an adjudicative proceeding, a settlement

conference may be ((seheduted-as-providedinWAC246-10-

265)) held if settlement is not achieved through written docu-
ments. The parties shall ((benetified-of)) arrange the date,
time, and place of the settlement conference.

(2) The purpose of the settlement conference ((shal-be))
is to attempt to reach agreement on the issues and on a pro-
posed order to be entered. Any agreement of the parties is
subject to final approval by the presiding officer or review
officer.

(3) The respondent shall attend the settlement confer-
ence as scheduled and may also be represented as provided in
WAC 246-10-108. Representatives of the department will
also attend. Other persons may attend by agreement of the
parties. Attendance may be in person or by phone.

(4) Either party may bring documents or other materials
to the settlement conference for the purpose of settlement
negotiations. No testimony will be taken. No documents or
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information submitted at the settlement conference will be
admitted at the adjudicative proceeding unless stipulated by
the parties or otherwise admitted into evidence by the presid-
ing officer.

(5) If a settlement offer has been made in writing to the
respondent and it is signed and returned by the respondent to
the adjudicative ((e}eﬂeeﬁﬁee—pmr—te—the—se%ﬂemeﬂt—eeﬂfef-
enee)) clerk's office, all subsequent dates set in the schedul-
ing order are ((eentinted)) stayed pending final review of the
settlement by the presiding officer.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-402 Discovery. The parties ((are-encet-
aged-te)) should exchange information and documents
related to the case prior to the adjudicative proceeding. For-
mal discovery is obtained as follows:

(1) Methods, scope and limits:

(a) Parties may obtain discovery by production of
records or things; deposition upon oral examination; requests
for admission; or, if ordered by the presiding officer, written
interrogatories.

(b) Unless otherwise limited by order of the presiding
officer in accord with these rules, the scope of discovery shall
be as follows:

(i) Parties may obtain discovery regarding any matter not
privileged, which is relevant to the subject matter in the pend-
ing action. It is not grounds for objection that the information
sought will be inadmissible at the adjudicative proceeding if
the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.

(i1) The frequency or extent of use of the discovery meth-
ods ((setferth)) established in these rules shall be limited by
the presiding officer if the presiding officer determines that:

(A) The discovery sought is unreasonably cumulative or
duplicative, or is obtainable from another source that is more
convenient, less burdensome, or less expensive; or

(B) The party seeking discovery has had an ample oppor-
tunity by discovery to obtain the information sought; or

(C) The discovery is unduly burdensome or expensive,
taking into account the needs of the case, limitations of the
parties' resources, and the importance of the issues at stake.

(iii) The presiding officer may limit discovery upon his
or her own initiative after reasonable notice or pursuant to a
motion submitted by a party.

(2) Production of records, documents or things:

(a) Upon written request of a party the opposing party
shall identify experts and other witnesses to be called at a
hearing and shall provide other information necessary to
enable the party to conduct depositions of the witnesses.

(b) Any party may serve on any other party a request,
which must be signed by the party or designated representa-
tive:

(1) To produce and permit the party making the request
or designee to inspect and copy any designated documents, or
to inspect and copy, test, or sample any tangible things which
constitute or contain matters within the scope of discovery
and which are in the possession, custody or control of the
party upon whom the request is served; or
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(i) To permit entry onto designated land or other prop-
erty which is in the possession or control of the party upon
whom the request is served for the purpose of inspection,
measuring, surveying, photographing, testing or sampling the
property or designated object or operation thereon which is
within the scope of discovery.

(c) Any party who produces documents for inspection
shall produce them as they are kept in the usual course of
business or may, if the parties agree, organize and label them
to correspond with the categories in the request.

(d) The party upon whom a request is made may, by
motion to the presiding officer, move for an order denying
the request to produce or modifying the conditions of the
request. Denial of the request or change in the conditions of
the request shall be within the discretion of the presiding offi-
cer and shall be made by written order.

(3) Depositions may be taken subject to the following
conditions:

(a) Within the United States or a territory or insular pos-
session subject to the dominion of the United States, deposi-
tions ((shall)) must be taken before an officer authorized to
administer oaths by the state of Washington or of the place
where the examination is held. A presiding officer may, in his
or her discretion or following motion of a party, preside at the
deposition. Within a foreign country, depositions ((shall))
must be taken before a secretary of an embassy or legation,
consul general, vice-consul or consular agent of the United
States, or a person designated by the presiding officer or
agreed upon by the parties by stipulation in writing filed with
the ((effiee-ofprofessional-standards)) adjudicative clerk's
office. Except by stipulation, no deposition shall be taken
before any person who is a party or a privy of a party, or a
privy of any representative of a party, or who is financially
interested in the proceeding.

(b) A party desiring to take the deposition of a person
upon oral examination shall give reasonable notice of not less
than five days in writing to the person to be deposed and to
the opposing party. The notice ((shalt)) must state the time
and place for taking the deposition, the name and address of
each person to be examined, if known, and if the name is not
known, a description sufficient to identify the person to be
examined or the particular class or group to which the person
to be examined belongs. On motion of a party upon whom the
notice is served, the presiding officer may for good cause
shown, lengthen or shorten the time.

(c) After notice is served for taking a deposition, or upon
motion of the presiding officer or upon motion reasonably
made by any party or by the person to be examined, and upon
notice and for good cause, the presiding officer may issue an
order that the deposition ((shal)) may not be taken or that it
be taken subject to specified restrictions, conditions, or lim-
itations.

(d) Depositions ((shal)) must be recorded.

(i) The officer before whom the deposition is taken shall
put the witness on oath or affirmation and shall personally or
by someone acting under the officer's direction and in the
officer's presence, record the testimony.

(i1) The officer or person acting under the officer's direc-
tion shall transcribe the testimony at the request of any party,
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provided that any expenses ((shal-be)) are paid by the
requesting party.

(iii) The transcribed testimony ((shaH)) must be submit-
ted to the person deposed for review and signature, unless
review and signature are waived by that person. The officer
shall append to the transcript any changes in form or sub-
stance that may be submitted by the parties.

(iv) Copies of the transcribed and, unless review and sig-
nature has been waived, signed testimony ((shal)) will be
served upon the person deposed and upon the parties.

(e) If the parties so stipulate in writing or on the record,
depositions may be taken before any person, at any time or
place, upon any notice, and in any manner and when so taken,
may be used as any other deposition.

(4) Following motion of a party and opportunity for
response by the opposing party, the presiding officer may
order a party to respond to written interrogatories and may
order that the interrogatories be subject to specified restric-
tion, condition, or limitation.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-403 Motions. (1) The presiding officer
shall rule on motions. The presiding officer may rule on
motions without oral argument or may request or permit the
parties to argue the motion in person or by telephone. Oral
argument may be limited in time at the discretion of the pre-
siding officer.

(2) All prehearing motions, including discovery and evi-
dentiary motions, ((shall)) must be made in writing and filed
with the adjudicative ((eletk-efficepriorte)) clerk's office
and served on all other parties by the dates set in the schedul-
ing order.

(3) Motions for continuance must be made in writing and
filed prior to the dates set in the scheduling order. If the adju-
dicative proceeding is scheduled to take place fewer than
twenty days from service of the scheduling order, motions for
continuance must be made within ten days of service of the
scheduling order, but in no event fewer than five days prior to
the hearing. Continuances may be granted by the presiding
officer for good cause.

(4) The presiding officer may grant a continuance when
a motion for continuance is not submitted within the time
limits contained in subsection (3) of this section for good
cause.

(5) The following is the recommended format for
motions:

(a) A succinct statement of the facts contended to be
material;

(b) A concise statement of the issue, issues or law upon
which the presiding officer is requested to rule;

(c) The specific relief requested by the moving party;

(d) If the motion requires the consideration of facts or
evidence not appearing on the record, the moving party shall
also serve and file copies of all affidavits, declarations, and
photographic or documentary evidence presented in support
of the motion;

(e) The legal authority upon which the motion is based;

and
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(f) A proposed order may accompany the motion, and
should contain findings of fact and conclusions of law.

(6) The moving party shall file the motion, and the
accompanying affidavits, declarations, and photographic or
documentary evidence when necessary, with the adjudicative
((eferk)) clerk's office and shall serve the motion, and the
accompanying affidavits, declarations, and photographic or
documentary evidence when necessary, on all other parties.

(7) The opposing party shall file with the adjudicative
((e}efk)) clerk's office, and serve upon the moving party, a
responsive memorandum, and accompanying affidavits, dec-
larations, and photographic or documentary evidence when
necessary, no later than eleven days following service of the
motion, unless otherwise ordered by the presiding officer.

(8) The moving party may file with the adjudicative
((etetk)) clerk's office, and serve upon the opposing party, a
reply memorandum no later than five days following service
of the responsive memorandum, unless otherwise ordered by
the presiding officer.

(9) Unless otherwise ordered by the presiding officer, all
motions ((skall)) must be decided without oral argument. A
party requesting oral argument on a motion shall so indicate
by typing "ORAL ARGUMENT REQUESTED" in the caption of
the motion or the responsive memorandum. If a request for
oral argument is granted, the presiding officer shall notify the
parties of the date and time of the argument and whether the
argument will be in person or by telephone conference.

(10) Motions to shorten time or emergency motions
((shaHt)) must be exceptions to the rule, and a party may only
make such motions in exigent or exceptional circumstances.
When making such a motion, the moving party shall:

(a) Suggest a date and time when the moving party seeks
to have the presiding officer hear the motion to shorten time,
which should be at least forty-eight hours after filing;

(b) Suggest a date and time when the moving party seeks
to have the presiding officer consider the merits of the under-
lying motion;

(c) Describe the exigent or exceptional circumstances
justifying shortening of time in an affidavit, declarations, or
((8)) memorandum accompanying the motion;

(d) Certify that the motion to shorten time and the under-
lying motion have been served on all other parties prior to the
filing of the motion with the presiding officer. Any opposi-
tion to the motion to shorten time must be served and filed
within twenty-four hours of the service of the motion. If the
presiding officer grants the motion to shorten time, the pre-
siding officer shall notify the parties of the date by which the
responsive memorandum to the underlying motion ((shall))
must be served and filed.

(11) All motions will be decided as soon as practical, but
not more than thirty days following the filing of the motion.
If the presiding officer will not decide the motion within this
time, the presiding officer shall notify the parties in writing of
the date by which the motion will be decided.

(12) If a party serves a motion or responsive memoran-
dum by mail, pursuant to WAC 246-10-109, ((then)) three
days ((shalt)) will be added to the time within which the
opposing party must file and serve the responsive or reply
memorandum. Service by electronic telefacsimile transmis-
sion (fax) upon each party is permitted upon agreement of the
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parties, with proof of confirmation of service to be filed with
the presiding officer.

(13) All computations of time ((shall)) must be calcu-
lated pursuant to WAC 246-10-105.

(14) Departmental motions for summary actions are
exempted from all requirements of this rule.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-404 Prehearing conference. (1) As pro-
vided in WAC 246-10-205, the presiding officer may sched-
ule ((a)) one or more prehearing conferences to be held prior
to the hearing. Parties ((shalt)) will be notified of the time and
place of the first prehearing conference in the scheduling
order.

(2) The presiding officer shall conduct prehearing con-
ferences and shall issue rulings related to prehearing motions
and evidentiary issues. The rulings shall govern the conduct
of subsequent proceedings.

(3) ((Fhe)) A prehearing conference may be recorded as
ordered by the presiding officer. All offers of proof and
objections concerning matters raised at the prehearing con-
ference must be made on the record at the prehearing confer-
ence.

(4) Following the final prehearing conference, the pre-
siding officer shall issue a written prehearing order which
will:

(a) Identify the issues to be considered at the hearing and
indicate which party has the burden of proof on these issues;

(b) Specify the facts which are admitted or not contested
by the parties;

(c) Identify those documents and exhibits that will be
admitted at hearing, and those which may be distributed prior
to the hearing;

(d) Identify expert and lay witnesses that may be called
at hearing and the issues to which those witnesses may tes-
tify;

(e) Rule on motions;

() ((Aeeeptamendments-to-the-pleadings:

£2))) Address such other issues or matters as may be rea-
sonably anticipated to arise and which may aid in the disposi-
tion of the proceedings; and

((4))) (g) Rule on objections made in any preserved tes-
timony.

(5) Following the prehearing conference, the presiding
officer may issue an order directing that the matter be heard
as a brief adjudicative proceeding, pursuant to WAC 246-10-
501((;et-seq)) through 246-10-504.

(6) Documentary evidence not offered in the prehearing
conference ((shall)) will not be received into evidence at the
adjudicative proceeding in the absence of a clear showing
that the offering party had good cause for failing to produce
the evidence at the prehearing conference.

(7) Witnesses not identified during the prehearing con-
ference ((sheH)) will not be allowed to testify at the adjudica-
tive proceeding in the absence of a clear showing that the
party offering the testimony of such witness had good cause
for failing to identify the witness at the prehearing confer-
ence.
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(8) If the authenticity of documents submitted at the pre-
hearing conference is not challenged at the prehearing con-
ference, the documents shall be deemed authentic. However,
a party ((shall)) will be permitted to challenge such authentic-
ity at a later time upon a clear showing of good cause for fail-
ure to object at the prehearing conference.

(9) Nothing in these rules ((shall)) prohibit the presiding
officer from conducting a conference at any time, including
during the hearing. The presiding officer shall state on the
record the results of such conference.

(10) A party bound by a stipulation or admission of
record may withdraw it in whole or in part only upon a deter-
mination by the presiding officer or hearing officer that:

(a) The stipulation or admission was made inadvertently
or as a bona fide mistake of fact or law; and

(b) The withdrawal will not unjustly prejudice the rights
of the other parties.

(11) In an appeal to superior court involving issues
addressed in the prehearing order, the record of the prehear-
ing conference, written motions and responses, the prehear-
ing order, and any orders issued by the presiding officer pur-
suant to WAC 246-10-403, shall be the record.

AMENDATORY SECTION (Amending WSR 93-13-003,
filed 6/3/93, effective 7/4/93)

WAC 246-10-405 Protective orders. (1) The presiding
officer shall issue a protective order to preserve confidential-
ity related to health care records or provider-client informa-
tion as required under state and federal law including, but not
limited to, chapter 70.02 RCW: Public Law No. 104-191, 110
Statute 1936 (Health Insurance Portability and Accountabil-
ity Act (HIPAA)); and 45 C.F.R. Part 164.

(2) The presiding officer may issue ((a)) additional pro-
tective orders at his or her discretion:

(D)) (a) To protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense;

(( . . . .. .

3})) (b) To protect examination processes;

((4))) (c) To protect the identity of a person supplying
information to the department where the person indicates a
desire for nondisclosure unless that person testifies or has
been called to testify at an adjudicative proceeding; or

() (d) To comply with applicable state or federal
law.

3) Parties submitting exhibits for administrative pro-
ceedings are required to redact all exhibits in a manner con-
sistent with any protective order issued by the presiding offi-
cer.

AMENDATORY SECTION (Amending WSR 14-13-101,
filed 6/17/14, effective 7/18/14)

WAC 246-10-501 Application of brief adjudicative
proceedings. (1) If an adjudicative proceeding is requested, a
brief adjudicative proceeding will be conducted where the
matter involves one or more of the following:

(a) A determination whether an applicant for a profes-
sional, business, or facility license meets the minimum crite-
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ria for an unrestricted license and the department proposes to
deny such a license or to issue a restricted license;

(b) An application to approve a water system plan under
WAC 246-290-100;

(c) An application to approve a project report under
WAC 246-290-110;

(d) An application for source approval under WAC 246-
290-130;

(e) An application to approve construction documents
under WAC 246-290-120;

(f) An application to approve an existing Group A water
system under WAC 246-290-140;

(g) An application for source approval under WAC 246-
291-100 or 246-291-110;

(h) An application to approve a design report under
WAC 246-291-120;

(i) An application to approve an existing Group B water
system under WAC 246-291-130;

(j) An application to approve a water system plan under
WAC 246-291-140;

(k) A decision under WAC 246-293-190;

(1) A decision with respect to service area conflicts under
WAC 246-293-430;

(m) An application for approval as a satellite manage-
ment agency under WAC 246-295-040;

(n) A civil penalty imposed under RCW 70.119A.040
when the amount of the civil penalty does not exceed two
thousand five hundred dollars;

(0) A request to bank nursing home beds under RCW
70.38.111(8) and 70.38.115(13);

(p) A determination as to whether a person is in compli-
ance with the terms and conditions of a final order previously
issued by the department, except final orders under RCW
18.130.110;

(q) Any approval of a school or curriculum when such
approval by the department is required or authorized by stat-
ute or rule;

(r) A determination whether a license holder requesting
renewal has submitted all required information and meets
minimum criteria for license renewal;

(s) A decision to deny, modify, or impose conditions
upon an operating permit under WAC 246-294-050;

(t) A decision to deny or revoke certification as a home
care aide when a long-term care worker is disqualified from
working with vulnerable persons under chapter 74.39A
RCW; ((e9))

(u) A civil penalty imposed against a health carrier or
third-party administrator under RCW 70.290.060;

(v) A decision to deny or revoke a credential under RCW
18.108.085(3):

(w) An action to suspend a credential under RCW
18.130.125 or 18.130.127;

(x) Issuance of written citation and assessment of a fine
under RCW 18.130.230;

(y) An action to invalidate a credential that was issued to
a person who failed to meet credentialing requirements;

(z) A decision to withdraw a credential issued in error.
For the purposes of this rule, "credential issued in error"
means a credential issued to an individual who did not fully
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complete the application process or meet the credentialing
requirements yet was inadvertently granted a credential; or

(aa) A decision to deny a request for a list of applicants
for professional licenses or of professional licensees for com-
mercial purposes under RCW 42.56.070(8).

(2) If an adjudicative proceeding is requested, in a matter
not listed in subsection (1) of this section, a brief adjudicative
proceeding may be conducted in the discretion of the presid-
ing officer when it appears that protection of the public inter-
est does not require that the department provide notice and an
opportunity to participate to persons other than the parties
and:

(a) Only legal issues exist; or

(b) Both parties have agreed to a brief adjudicative pro-
ceeding.

AMENDATORY SECTION (Amending WSR 96-21-027,
filed 10/7/96, effective 11/7/96)

WAC 246-10-502 Preliminary record in brief adju-
dicative proceedings. (1) The preliminary record with
respect to an application for a professional, business, or facil-
ity license, or for approval of a school or curriculum ((shal))
must consist of ((the-fellowing)):

(a) The application for the license or approval and all
associated documents;

(b) All documents relied on by the program in proposing
to deny the application;

(c) All correspondence between the applicant for license
or approval and the program regarding the application.

(2) Preliminary record.

(a) The preliminary record with respect to decisions
made under WAC 246-290-100, 246-290-110, 246-290-120,
246-290-130, 246-290-140, ((246-29+-100,246-291+-116;
246-2911206,246-291-130)) 246-291-120, 246-291-125,
246-291-280, and 246-291-140 ((shal)) must consist of the
decision document, all documents constituting the applicant's
submittal and such other documents as the applicant or the

((departmental-employeereviewing the-submittal)) depart-

ment may wish to include in the preliminary record.

(b) The preliminary record with respect to decisions
made under WAC 246-293-190.

(1) If proceedings are required and have been conducted
by local agencies under the applicable coordinated water sys-
tem plan, the preliminary record shall consist of the record
submitted to the department under WAC 246-10-124(3).

(1) If hearings are not required or have not been con-
ducted by local agencies under the applicable coordinated
water system plan or if the external boundaries of the coordi-
nation act area have been approved but a coordinated water
system plan has not been adopted, then the preliminary
record shall consist of such documents as the presiding offi-
cer may solicit from the affected parties.

(¢) The preliminary record with respect to a decision
made under WAC 246-293-430 shall consist of the record
submitted to the presiding officer under WAC 246-10-
124(4).

(d) The preliminary record with respect to a decision
under WAC 246-294-050 shall consist of:

(i) The permit, if any;
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(i1) All documents relied upon by the program in propos-
ing to deny, modify, or impose conditions upon the permit;
and

(iii) The decision document.

(e) The preliminary record with respect to decisions
made under WAC 246-295-040 shall consist of the decision
document, all documents constituting the applicant's submit-
tal, comments submitted by the county, and such other docu-
ments as the applicant or the department may wish to include
in the preliminary record.

(f) The preliminary record with respect to civil penalties
imposed under RCW 70.119A.040 shall consist of the notice
of imposition of penalties, the departmental order, if any, all
documentation of communication between the program and
the person or persons incurring the civil penalties regarding
the violation or violations for which the civil penalties were
imposed, and such other documents as the person or persons
incurring the civil penalties or the department may wish to
include in the preliminary record.

(g) The preliminary record with respect to an action to
deny or revoke a credential under RCW 18.108.085(3) shall
consist of a certified copy of the court documents reflecting a
conviction, any documentation regarding a certification of
restoration of opportunity under RCW 9.97.020, and such

other documents as the person making the request and the

department may wish to include in the preliminary record
which are relevant to the issue of the applicant's or licensee's

identity.

(h) The preliminary record with respect to an action to
suspend a credential under RCW 18.130.125 or 18.130.127
shall consist of the report from the lending agency to the
department of the licensee's nonpayment or default on a fed-
erally or state-guaranteed educational loan or service-condi-
tional scholarship, and such other documents as the person

making the request and the department may wish to include
in the preliminary record.
(1) The preliminary record with respect to the issuance of

a written citation and assessment of a fine under RCW
18.130.230 shall consist of the citation, as described in RCW
18.130.230(2), the request by the disciplining authority to
produce documents, records, or other items within the
licensee's control, the licensee's request for extension of time
and the disciplining authority's response if a request for
extension of time was made, and such other documents as the
licensee or disciplining authority may wish to include in the
preliminary record with respect to whether or not the licensee
timely provided the items requested.

(j) The preliminary record with respect to a decision to
withdraw a credential issued in error shall consist of the
application for credential and any associated documents, all
documents relied on by the program in proposing to with-
draw the credential, and all correspondence between the per-
son to whom the credential was issued in error and the pro-
gram regarding the application or credential.

(k) The preliminary record with respect to a decision to
deny a request for a list of applicants for professional licenses
or of professional licensees for commercial purposes shall
consist of the written request for the list, any other documents
relied on by the program in proposing to deny the request, all
correspondence regarding the request between the person
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making the request and the department, and such other docu-
ments as the person making the request and the department
may wish to include in the preliminary record.

(3) The preliminary record with respect to compliance
with prior department orders shall consist of:

(a) The official department file of the proceeding in
which the order was issued;

(b) All matters submitted by the person to whom the
order is directed purporting to demonstrate compliance with
the order;

(c) All documents relied on by the department in assert-
ing noncompliance; and

(d) All correspondence between the department and the
person to whom the order is directed respecting compliance.

(4) The preliminary record with respect to matters sub-
mitted to a brief adjudicative proceeding under WAC 246-
10-501(2) shall be as agreed by the parties.

(5) For the purposes of this section, "decision document"
shall mean one or more documents that provide notice to the
affected party of the department's action, and that contain(s)
the information provided by an initiating document.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-504 Effectiveness of orders on brief
adjudicative proceedings. (1) Initial orders on brief adju-
dicative proceedings ((shall)) become final twenty-one days
after service of the initial order unless:

(a) Administrative review has been requested pursuant to
WAC 246-10-701; or

(b) On his or her own initiative, a designee of the secre-
tary authorized to issue final orders determines to review the
matter and, within twenty-one days of service of the initial
order, provides notice to the parties of the date by which a
determination ((shalt)) will be made.

(2) If administrative review is taken under subsection (1)
of this section, each party ((shal)) must be provided an
opportunity to state its view of the matter, and the ((presid-
ing)) review officer shall issue a written order containing
findings of fact, conclusions of law, and order ((which-shall))
must be entered and served upon the parties within twenty
days of service of the initial order or the request for review
whichever is later.

(3) A request for review is deemed to be denied if the
((prestding)) review officer does not act on the request within
twenty days after the request is submitted.

(4) If administrative review is taken under subsection (1)
of this section, the ((prestding)) review officer may convert
the matter to a full adjudicative proceeding.

NEW SECTION

WAC 246-10-6035 Evidence in a certificate of need
case. When a party contests the approval or denial of an
application for a certificate of need, the evidence at hearing is
limited to information and materials:

(1) Provided to the certificate of need program (program)
during the application process by the applicant or an inter-
ested or affected party;
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(2) Collected by the program during the application pro-
cess;

(3) Timely submitted and meeting the grounds for recon-
sideration of a program decision under WAC 246-310-560;
or

(4) Intended to clarify, explain, or correct evidence
admitted under subsection (1) through (3) of this section. Evi-
dence will be admitted under this subsection only if:

(a) The evidence is of consequence to the determination
of approving or denying the application; and

(b) The evidence relates to facts in existence prior to
whichever of the following occurred last:

(1) The conclusion of a public hearing held in accordance
with WAC 246-310-180; or

(i1) The end of the public comment period.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-605 Issuance of final order. If the adju-
dicative proceeding is conducted by a presiding officer or
review officer authorized to make the final decision, the pre-
siding officer or review officer shall:

(1) Issue a final order containing findings of fact and
conclusions of law and an order; and

(2) Cause the adjudicative ((elerk)) clerk's office to serve
a copy of the order on each party and any designated repre-
sentative of the party.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-608 Initial order. If the adjudicative pro-
ceeding is conducted by a presiding officer who is not autho-
rized to make the final decision, the presiding officer shall:

(1) Issue an initial order containing proposed findings of
fact, conclusions of law, and a proposed order;

(2) Cause the adjudicative ((elerk)) clerk's office to serve
a copy of the initial order on each party and any designated
representative of a party; and

(3) Forward the initial order and record of the adjudica-
tive proceeding to the adjudicative ((elerk)) clerk's office.

AMENDATORY SECTION (Amending WSR 14-03-049,
filed 1/9/14, effective 2/9/14)

WAC 246-10-701 Appeal from initial order and ini-
tial order becoming a final order. (1) Any party may file a
written petition for administrative review of an initial order
issued under WAC 246-10-503 or 246-10-608 stating the
specific grounds upon which exception is taken and the relief
requested.

(2) The secretary, upon his or her own motion, may peti-
tion for administrative review of an initial order.

(3) Petitions for administrative review must be served
upon the opposing party and filed with the adjudicative
((eletk)) clerk's office within twenty-one days of service of
the initial order.

(4) The opposing party may file a response to a petition
for administrative review filed as provided in this section.
The response shall be filed at the adjudicative ((elerk)) clerk's
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office. The party filing the response shall serve a copy of the
response upon the party requesting administrative review. If
the initial order was entered pursuant to WAC 246-10-503,
the response shall be filed within ten days of service of the
petition. In all other matters, the response shall be filed within
twenty days of service of the petition.

(5) If a party or the secretary does not request timely
administrative review of an initial order as described
((ebeve)) in this section, or a request for administrative
review is dismissed, an initial order becomes a final order at
5:00 p.m. on the twenty-first calendar day after the adjudica-
tive ((elerk)) clerk's office serves the initial order.

NEW SECTION

WAC 246-10-70105 Requesting a clerical clarifica-
tion or correction of an initial order. (1) Prior to an initial
order becoming a final order, any party may file a request
with the presiding officer who issued the initial order seeking
clarification of a term of the initial order or correction of a
clerical error.

(2) The request for clarification or correction must be
filed and served on the opposing party within five days of the
service of the initial order. The opposing party must respond
within five days of service of the request for clarification or
correction. Both parties must follow the service and filing
requirements in WAC 246-10-109.

(3) Filing a request for clarification or correction of an
initial order freezes the timelines for filling a petition for
administrative review with the review officer.

(4) For purposes of this section:

(a) A clerical clarification is a request to clarify an
unclear or ambiguous term of the initial order to facilitate
implementation of the order and does not change the intent of
the initial order.

(b) A clerical error is a mistake that when corrected does
not change the intent of the initial order.

(5) The presiding officer corrects clerical errors in the
initial order by entering and serving a second decision
referred to as a corrected initial order.

(6) Nothing in this section affects a party's right to file a
petition for administrative review of the initial order as
allowed for under this chapter.

(7) The presiding officer's response to the request for
clarification or correction, if the request is denied, must be
part of the record on review.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-702 Final orders. (1) The form and con-
tent of final orders ((shall-be-asfeHows)):

(a) ((Einal-orders—shal)) Must contain findings of fact,
conclusions of law, and an order, and ((shall)) must be signed
by the presiding officer or review officer.

(b) ((Final-erders)) May adopt by reference the initial
order in whole or in part.

(¢) (Finalerders)) May modify or revise the initial order
in whole or in part.

(2) Final orders ((shall)) must be served upon the parties
and their representatives as provided in WAC 246-10-109.
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(3) Final orders ((shalt)) must be issued following:

(a) A review of the record,

(b) A review of the initial order, if any;

(c) A review of any request for administrative review of
the initial order and any response thereto; and

(d) Consideration of protection of the public health and
welfare.

(4) Unless a later date is stated in the final order, final
orders ((shalt)) will be effective when entered but a party
((shaHnet-be)) is not required to comply with a final order
until the order is served upon that party.

(5) Final orders may contain orders that specified por-
tions of the agency record ((shallretbe)) are not disclosed as
public records if necessary to protect privacy interests, the
public welfare, or vital governmental functions. Such orders
((shal)) include, but are not limited to, protective orders
issued during the proceeding or pursuant to WAC 246-10-
405.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-704 Reconsideration of final orders. (1)
Within ten days of service of a final order, either party may
file a petition for reconsideration, stating the specific grounds
upon which reconsideration is requested and the relief
requested.

(2) Grounds for reconsideration ((shall-be)) are limited
to:

(a) Specific errors of fact or law; or

(b) Implementation of the final order would require
department activities inconsistent with current department
practice; or

(¢) Specific circumstances render the person requesting
reconsideration unable to comply with the terms of the order.

(3) Petitions for reconsideration must be served upon the
opposing party and filed with the adjudicative ((eletk))
clerk's office within ten days of service of the final order.

(4) If reconsideration is requested based on an error of
fact, the request for reconsideration ((shal)) must contain
specific reference to the record. If reconsideration is
requested based on testimony of record, the request for recon-
sideration ((shaH)) must contain specific reference to the tes-
timony. The presiding officer or review officer may require
that the party requesting reconsideration submit a copy of the
transcript of the adjudicative proceeding and provide specific
reference to the transcript.

(5) The petition for reconsideration is denied if, within
twenty days of the date the petition is filed, the presiding offi-
cer or review officer:

(a) Denies the petition;

(b) Does not act upon the petition; or

(c) Does not serve the parties with notice of the date by
which ((kefske)) he or she will act on the petition.

(6) If the presiding officer or review officer determines
to act upon the petition, the opposing party ((shal)) must be
provided at least ten days in which to file a response to the
petition.

(7) Disposition of petitions for reconsideration ((shal))
must be in the form of a written order denying the petition,
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granting the petition, and dissolving or modifying the final
order, or granting the petition and setting the matter for fur-
ther proceedings.

AMENDATORY SECTION (Amending WSR 94-04-079,
filed 1/31/94, effective 3/3/94)

WAC 246-10-705 Agency record of adjudicative pro-
ceedings. (1) The department shall maintain an official
record of each adjudicative proceeding.

(2) The record shall include:

(a) Notices of all proceedings;

(b) Any prehearing order;

(c) Any motions, pleadings, briefs, petitions, and
requests filed, and rulings thereon;

(d) Evidence received or considered,;

(e) A statement of matters officially noted,

(f) Offers of proof and objections and rulings thereon;

(g) Any proposed findings, requested orders, and excep-
tions;

(h) Any recording of the adjudicative proceeding and
any transcript of all or part of the adjudicative proceeding
considered before final disposition of the matter;

(1) Any final order, initial order, or order on reconsider-
ation; and

(j) Matters placed on the record following an ex parte
communication, if any.

(3) The record ((shalt-be)) is subject to disclosure as pro-
vided by chapter ((42347)) 42.56 RCW, the Public Records
Act, and by WAC 246-10-114, except as limited by protec-
tive orders and provisions contained in the final order.

AMENDATORY SECTION (Amending WSR 97-12-089,
filed 6/4/97, effective 7/5/97)

WAC 246-10-707 Vacating an order for reason of
default or withdrawal. (1) A party may petition to vacate a
default order entered against that party for failing to attend an
adjudicative proceeding requested by that party ((by)) for

good cause. The requesting party shall:

() ((Speeifying)) Specify the grounds relied upon in the
petition; and

(b) (Filing)) File the petition at the adjudicative ((elerk))
clerk's office and with the opposing party within seven days
of service of the default order.

(2) The presiding officer shall consider the petition and
shall:

(a) Grant the motion to vacate and reinstate the applica-
tion for adjudicative proceeding, and may impose conditions
on licensure pending final adjudication; or

(b) Deny the motion to vacate the default order.

NEW SECTION

WAC 246-10-708 Failure to comply with a disci-
plinary order. (1) If the disciplining authority alleges failure
to comply with a disciplinary order, the department may file
a motion for hearing with the adjudicative clerk's office and
serve a copy on the respondent.

(2) Upon receipt of the motion, the adjudicative clerk's
office shall issue a notice of hearing on motion notifying the
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parties of the time, place and date of the administrative hear-
ing.

(3) The sole issue at the hearing shall be whether the
respondent failed to comply with a disciplinary order.

(4) At the hearing, the department has the burden of
proving it is more probable than not that the respondent failed
to comply with a disciplinary order.

(5) The presiding officer will issue an order including
findings of fact and conclusion of law.

(6) If the department has proven failure to comply with a
disciplinary order, the sanction will be indefinite suspension
until compliance is achieved as determined by the disciplin-
ing authority.

WSR 18-06-050
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Rehabilitation Administration)
[Filed March 2, 2018, 11:33 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
21-098.

Title of Rule and Other Identifying Information: The
department is proposing to repeal chapter 388-891 WAC,
Vocational rehabilitation services for individuals with dis-
abilities; and create sections in a new chapter 388-891A
WAC, Vocational rehabilitation services for individuals with
disabilities.

The proposed new chapter of Washington Administra-
tive Code (WAC) regulates the scope and provision of voca-
tional rehabilitation services to individuals with disabilities
by the division of vocational rehabilitation (DVR). A cross-
walk table of existing and new WAC sections is available
upon request.

Hearing Location(s): On May 8§, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than May 9,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., May 8, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by April 24, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: DSHS, DVR is
proposing to repeal rules contained in chapter 388-891 WAC,
Vocational rehabilitation services for individuals with dis-
abilities, and replace those rules with new chapter 388-891A
WAC. The proposed new chapter supports DVR's purpose,
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which is to empower people with disabilities to achieve a bet-
ter quality of life by obtaining and maintaining employment.
The rules are intended to inform the public about DVR's
vocational rehabilitation (VR) services and the conditions
under which DVR provides them.

DVR proposes the repeal of one hundred forty-five exist-
ing WAC sections, to be replaced by a new chapter with one
hundred fifty-nine WAC sections. Of the repealed sections,
one hundred forty-three are being amended and moved into
new sections in the newly created chapter. DVR WAC must
comply with federal VR regulations requiring written policy
(WAC) that defines the nature and scope of VR services, the
criteria under which each service is provided or paid for, and
the reasons for closing a case service record. The state
Administrative Procedures [Procedure] Act (chapter 34.05
RCW) requires WAC when a state agency regulates the pub-
lic or affects the rights or ability of the public to get services
from a state agency. DVR is repealing existing WAC and cre-
ating new WAC to meet federal and state requirements. The
proposed chapter 388-891A WAC is intended to clarify the
scope of VR services and the conditions for DVR to provide
or pay for them, as well as increase understanding of cus-
tomer rights and customer confidentiality.

Reasons Supporting Proposal: DVR has not revised
WAC since June 2007. Since that time, guidance has been
added to the DVR customer services manual (division proce-
dures) and these changes will better align WAC with stan-
dard operating practices. DVR is making changes to WAC in
order to comply with new requirements resulting from the
reauthorization of the federal Rehabilitation Act and to
increase the ease of locating WAC concerning payment for
VR services. Several WAC sections are being moved from
the "vocational rehabilitation services" section to the "paying
for services" section.

Statutory Authority for Adoption: 34 Code of Federal
Regulations (C.F.R.), Parts 361, 363, 397; RCW 74.29.020
(8).

Statute Being Implemented: 29 U.S.C. 701 (Rehabilita-
tion Act of 1973).

Rule is necessary because of federal law, the Rehabilita-
tion Act of 1973, as amended by Workforce Innovation and
Opportunity Act (WIOA)»—29 U.S.C. 701.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Michele Mulhern, P.O.
Box 45340, Olympia, WA 98504, 360-725-3621.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Michele Mulhern, P.O. Box 45340, Olympia, WA
98504, phone 360-725-3621, email mulheml@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not

WSR 18-06-053

adopted: All changes in the scope of services follow
from amendments to the Rehabilitation Act of 1973
following WIOA, and its implementing regulation
at 34 C.F.R. Parts 361, 363, and 397.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Any nonexempt
changes in this proposed rule regulate the provision of VR
services to individuals, and provide for the rights an individ-
ual with a disability has with respect to their progress through
and access to services while participating in the VR process.
There are no substantive changes to the regulations affecting
any small businesses with which DVR does business, such as
those found under chapter 388-892 WAC.

March 1, 2018
Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 18-08 issue of the Register.

WSR 18-06-053
PROPOSED RULES
THE EVERGREEN STATE COLLEGE
[Filed March 2, 2018, 1:32 p.m.]

Supplemental Notice to WSR 17-18-096.

Preproposal statement of inquiry was filed as WSR 17-
14-040.

Title of Rule and Other Identifying Information: Weap-
ons prohibited.

Hearing Location(s): On April 12, 2018, 12:15 - 1:00
p.m., at The Evergreen State College, 2700 Evergreen Park-
way N.W., Purce Hall, Lecture Hall 2, Olympia, WA 98505.

Date of Intended Adoption: April 19, 2018.

Submit Written Comments to: John Carmichael, 2700
Evergreen Parkway N.W., Library 3200, Olympia, WA
98505, email carmichj@evergreen.edu, fax 360-867-6577,
by April 12, 2018.

Assistance for Persons with Disabilities: Contact
Andrew Corn, phone 360-867-6296, fax 360-867-6886,
email corna@evergreen.edu, by April 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
defines circumstances when weapons, as defined by the rule,
are prohibited or allowed on the college's campus and at col-
lege-sponsored events.

Reasons Supporting Proposal: Appropriate regulation of
weapons on college campuses and at college-sponsored
events is necessary for the safety of the campus.

Statutory Authority for Adoption: RCW 28B.40.120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: The Evergreen State College, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Andrew Corn, The Evergreen State College, 2700 Evergreen
Parkway N.W., Library 3009, Olympia, WA 98505, 360-
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867-6296; Implementation: Wendy Endress, The Evergreen
State College, 2700 Evergreen Parkway N.W., Library 3009,
Olympia, WA 98505, 360-867-6296; and Enforcement: Ed
Sorger, The Evergreen State College, 2700 Evergreen Park-
way N.W., Sem 2150, Olympia, WA 98505, 360-867-4832.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. No costs or
other impacts on businesses were identified.

March 2, 2018
J. P. Carmichael
Rules Coordinator

NEW SECTION

WAC 174-136-043 Weapons prohibited. (1) Posses-
sion, display, storage, wearing, or use of firearms, explosives
(including fireworks), dangerous chemicals or other weapons
are prohibited on the college campus, college-owned prop-
erty, college-approved housing, and at college-sponsored
events, unless prior written approval has been obtained con-
sistent with subsection (6) of this section.

(2) Firearm means a weapon or device from which a pro-
jectile or projectiles may be fired by an explosive such as
gunpowder, whether loaded or unloaded.

(3) Weapon includes, but is not limited to:

(a) Any weapon that it is unlawful to possess under
Washington law including, but not limited to, slungshot, sand
club, metal knuckles, or spring blade knife;

(b) Stun guns, electroshock weapons, longbows, hunting
bows, throwing weapons, air guns, pellet guns, paint ball
guns, or other pneumatic propellant;

(c) Any other object or instrument apparently capable of
producing bodily harm that is carried, exhibited, displayed or
drawn in a manner, under circumstances, and at a time and
place that manifests an intent to intimidate another or that
warrants alarm for the safety of other persons including, but
not limited to, daggers, swords, weapon replicas, knives or
other cutting or stabbing instruments with blades longer than
three inches, clubs, or bats.

(4) Possession of a valid concealed pistol license autho-
rized by the state of Washington is not an exemption under
this section. However, nothing in this section shall prevent an
individual holding a valid concealed pistol license from
securing their pistol in a vehicle as authorized under RCW
9.41.050, provided the vehicle is locked and the weapon is
concealed from view; or securing their pistol with Evergreen
police services under subsection (6) of this section.

(5) Individuals authorized to carry firearms or other
weapons on the college campus, college-owned property,
college-approved housing, and at college-sponsored events
include, but are not limited to:

(a) Bank-related security personnel required by their
office to carry such firearms or weapons;

(b) Duly appointed and commissioned law enforcement
officers in the state of Washington, or commissioned by
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agencies of the United States government while on duty and
engaged in their regular duties. A law enforcement agent
must notify Evergreen police services of their presence on
campus on arrival.

(6) Individuals seeking to bring a firearm or other
weapon onto campus, college-owned property, or a college-
sponsored event for display or demonstration purposes
directly related to a legitimate pedagogical and/or other
authorized or educational activity, must obtain prior written
authorization from Evergreen police services, or any other
person designated by the president of the college. Evergreen
police services, or authorized designees, will review any such
request and, if it is granted, may establish conditions to the
authorization. If the request is denied, the requestor will be
informed of the available appeal process, if any.

Other than individuals referenced in subsection (5) of
this section, individuals who bring firearms or other weapons
to campus must immediately place the firearms or weapons
in the college provided storage facility. The storage facility is
located at Evergreen police services.

Weapons that are owned by the college for use in orga-
nized recreational activities or by special groups, such as col-
lege-sponsored clubs or teams, must be stored in a location
approved by the Evergreen police services. These weapons
must be checked out by the advisor or coach and are to be
used only in organized recreational activities or by legitimate
members of the club or team in the normal course of the club
or team's related activity.

Individuals may possess a personal protection spray
device, as authorized by RCW 9.91.160, when possessed
and/or used for self-defense while on college-owned prop-
erty.

(7) Violations of the subsections of this section are sub-
ject to appropriate disciplinary or legal action including, but
not limited to, exclusion from campus or expulsion.

WSR 18-06-056
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed March 5, 2018, 9:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
22-005.

Title of Rule and Other Identifying Information: Chapter
196-12 WAC, Registered professional engineers; specifi-
cally, WAC 196-12-010, 196-12-045 and new WAC 196-12-
047.

Hearing Location(s): On April 10,2018, at 10:00 a.m., at
the Department of Licensing, 405 Black Lake Boulevard,
Conference Room 2108, Olympia, WA 98502; and on April
12, 2018, at 3:30 p.m., at the Hilton Garden Inn Spokane,
Airport Hotel, 9015 West Highway 2, Spokane, WA 99224-
9413.

Date of Intended Adoption: April 13, 2018.

Submit Written Comments to: Julie Konnersman, Man-
agement Analyst, Board of Registered Professional Engi-
neers and Land Surveyors (BORPELS), P.O. Box 9012,
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Olympia, WA 98507-9012, email engineers@dol.wa.gov,
fax 360-570-7098, by April 12, 2018.

Assistance for Persons with Disabilities: Contact Jenni
Lingle, administrative assistant, phone 360-664-1564, fax
360-570-7098, TTY 711, email engineers@dol.wa.gov, by
April 9, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Editing this chap-
ter has multiple parts: (1) It would allow out-of-state appli-
cants who have passed the national board exam that are not
licensed in another state to apply for initial licensure in
Washington; (2) there are policies put in place by the board
that need to be codified in rule; and (3) it would identify
experience requirements for licensure as a structural engineer
and have them outlined in rule.

Reasons Supporting Proposal: Restructuring require-
ments for licensure will make it easier for out-of-state appli-
cants to become licensed. Defining the experience require-
ments for structural engineers will make it easier for appli-
cants to correctly complete the license application.

Statutory Authority for Adoption: RCW 18.43.035.

Statute Being Implemented: RCW 18.43.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: BORPELS, governmental.

Name of Agency Personnel Responsible for Drafting:
Shanan Gillespie, 2000 4th Avenue N.W., Olympia, WA
98502, 360-664-1570; Implementation and Enforcement:
Ken Fuller, 2000 4th Avenue N.W., Olympia, WA 98502,
360-664-1565.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. There is no economic impact to licensees.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030 (1)(a) and 19.85.020

(2), this rule will impose no costs to business.

March 5, 2018
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-08-064,
filed 3/27/15, effective 4/30/15)

WAC 196-12-010 Registration requirements. ((The
regquirements)) To become licensed as a professional engi-
neer ((are)), you must meet the requirements below:

(1) Have eight years of experience in engineering work
of a character satisfactory to the board.

(a) ((JEhese)) The eight years ((mus{—be—ef—bfead—based;

ﬂeeﬂﬂg—pfmelp}es)) of exnerlence may be a comblnatlon of

education and practice work experience. Under selected cir-
cumstances a maximum of five years of education (baccalau-
reate and master's degrees) can be granted toward the eight-

year requirement.
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(b) The eight years of experience ((may-be-a—~combina-
“E]ﬂ EfiEE.IHEEIElEﬁ and pxastltsal E;l; sxpener&;e] ﬂﬁ.m

(bacealaureate-and-masters-degrees)-ean-begranted-toward
the-eight-year requirement)) must be broad based, progres-
sive experience to include gaining knowledge and compre-
hension of engineering subjects and applying engineering
principles.

(2) ((Obtaining)) Receive a passing score on the National
Council of Examiners for Engineering and Surveying
(NCEES) fundamentals-of-engineering (FE) examination.
Or, have a current license as a Canadian professional engi-
neer (P.Eng), and having received a passing score on the
Engineers Canada Professional Practice Examination (PPE);

(3) ((Obtaining)) Receive a passing score on the NCEES
principles and practice of engineering (PE) examination;

(4) ((Obtaining)) Receive a passing score on the
((beard's)) Washington law review;

(5) Be of good character and reputation; and

(6) Payment of applicable fees.

Exam results must be independently verified by the
NCEES member board, or engineers Canada constituent
association that granted approval to write the exam.

AMENDATORY SECTION (Amending WSR 08-11-100,
filed 5/20/08, effective 7/1/08)

WAC 196-12-045 ((€emity)) Registration of appli-
cants ((gualified)) licensed in other jurisdictions. Licenses
((will)) may be issued ((by-eemity)) only in the branches of
engineering offered by the board. ((Applicantsforregistra-
Heﬂ—as—a—pfefess%eﬂal—eﬂgmeer—by—eem&y—mus{—)) The board

has discretion to issue a license to an out-of-state licensee
who meets the following requirements:

(1) Completes an application on forms provided by the
board and ((be-acecompanied-by)) pays the appropriate
fee((:)):

(2) Holds a currently valid license in a board recognized
licensing jurisdiction in a state, territory, possession, district,
or foreign country((:)); and

(3) ((Havebeen—¢ualifiedto)) Meets minimum require-
ments for licensure as determined by the board under WAC
196-12-010, including testing that adequately measures the
fundamentals and principles and practice of engineering.

NEW SECTION

WAC 196-12-047 Structural licensing requirements.
The branch of structural engineering requires specialized
work experience to protect the public health, safety, and wel-
fare. To be licensed as a structural engineer, an applicant
must:

(1) Be licensed as a professional engineer in Washington
state;

(2) Have at least two years of progressive responsibility
in structural engineering experience in addition to the eight
years of engineering experience required to be registered as a
professional engineer. The structural experience should:

(a) Demonstrate the applicant's ability to design building
structures or nonbuilding structures integrated within "signif-
icant structures" as defined in RCW 18.43.020(11) and
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located in International Building Code (IBC) Seismic Design
Category D or above;

(b) Be progressive in difficulty and magnitude;

(c) Demonstrate breadth and depth of seismic design
subject matter;

(d) Incorporate two of the four common construction
materials (steel, concrete, wood, and masonry);

(e) Reflect ability to design and apply structural engi-
neering principles that show sound judgment on projects
involving public health, safety, and welfare;

(f) Be supervised by a licensed professional engineer in
the branch of structural engineering or a licensed professional
engineer with substantial structural engineering work experi-
ence; and

(3) Pass a board approved structural exam.

WSR 18-06-057
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 5, 2018, 10:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
17-115.

Title of Rule and Other Identifying Information: Revis-
ing chapter 172-137 WAC, Use of university facilities.

Hearing Location(s): On April 25,2018, at 10:00 a.m., at
Eastern Washington University, Main Campus, 526 5th
Street, Room 201, Showalter Hall, Cheney, WA 99004.

Date of Intended Adoption: May 11, 2018.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, Main Campus, 526 5th Street, 314
Showalter Hall, Cheney, WA 99004, email jfuxa@ewu.edu,
fax 509-359-2874, by April 25, 2018.

Assistance for Persons with Disabilities: Contact Joseph
Fuxa, phone 509-359-7496, fax 509-359-2874, email
jfuxa@ewu.edu, by April 25, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Revisions to chap-
ter 172-137 WAC are needed to update university standards
and processes to better reflect current practices regarding the
use of university facilities.

Reasons Supporting Proposal: Modifications are being
made to the processes and standards regarding the use of uni-
versity facilities due to changes in practice.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 314 Showalter Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. Mary Cullinan, 214 Showalter
Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.5.328 [34.05.328] (5)(a)(i),
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this agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

March 5, 2018
Joseph Fuxa
Labor Relations Manager

AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-010 Purpose. Eastern Washington Uni-
versity is an educational institution established and main-
tained by the citizens of Washington state in order to carry
out the mission of teaching, research and public service. Uni-
versity facilities exist for the primary purpose of supporting
that mission and related educational activities.

The university may ((alse-permit-the-use-of-facilitiesfor
e&e&pa%peses—se%eﬂg—&s—fhe—use—éees—ﬂet—&&effefe—wﬁh—m%
versity-aetivitiesnsuch-casesthe-university-may)) impose

reasonable conditions on the time, place, and manner in
which facilities are used.

((Fhis-chapter-establishesstandards—and-proceduresfor

wniversity:)) The purpose of these regulations is to facilitate
the effective use and enjoyment of university facilities on the
Cheney campus. Orderly procedures are necessary to pro-
mote the use of facilities by students and university-affiliated
groups, to conserve and protect facilities for educational use,
and to prevent interference with university operations.

NEW SECTION

WAC 172-137-015 Scope. This chapter establishes
standards and procedures for use of university facilities on
the Cheney campus by individuals and entities other than the
university itself, such as university employees, students, uni-
versity-affiliated groups, nonaffiliated groups, and outside
community members. The use of facilities for university
activities is not subject to the requirements of this chapter.
Use of open, outdoor areas on university property for first
amendment activities is governed by chapter 172-138 WAC.

Use of university facilities is subject to all university reg-
ulations and policies. For example, in addition to these regu-
lations, the university has specific rules about alcohol on
campus (chapter 172-64 WAC), parking (chapter 172-100
WAC), drones and model aircraft (chapter 172-110 WAC),
pets (chapter 172-115 WAC), recreational equipment (chap-
ter 172-118 WAC), weapons (WAC 172-122-120), and use
of tobacco, electronic cigarettes, and related products (WAC
172-122-310).
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AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-020 Definitions. (1) "Facility" or "facil-
ities" includes all buildings ((and-greunds-ewned-oreon-
Hed-bvtl . . Ll el ”

B > >

WAE)Y)), athletic fields, and parking lots owned or controlled
by the university.

(2) "First amendment activities" includes, but ((are)) is
not necessarily limited to, informational picketing, petition
circulation, the distribution of information leaflets or pam-
phlets, speechmaking, demonstrations, rallies, appearances
of speakers in outdoor areas, protests, meetings to display
group feelings or sentiments, and/or other types of constitu-
tionally protected assemblies to share information, perspec-
tives, or viewpoints.

(3) (("Nenuniversity-groups'are-groups-that-are-neither

|  the charitabl Lieitat l | ol

hasitab] . . ity facilities.)) "Non-
affiliated groups" is groups that are not affiliated with the uni-

versity. Nonaffiliated groups include employee union organi-
zations, businesses, nonprofit organizations, advocacy

groups, and religious entities, as well as the individuals
belonging to such groups.

(4) "Students" includes all people currently enrolled in
classes at the university.

(5) "Outside community members" means individuals
who are not employees, students, or part of a university-affil-
iated group.

6) "University-affiliated groups" includes any grou
formally recognized by or a part of the university, such as
ASEWU, student groups officially recognized by ASEWU,
The Easterner, the faculty organization, academic senate, and
any other group formally recognized by or directly associated
with and a part of the university. It also includes external enti-
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ties that have a close relationship with the university, includ-

ing the EWU foundation, the EWU alumni association, and

the attorney general's office. University-affiliated groups also
include the individual members or employees of such groups

when acting on behalf of the group.

AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-030 University priority. First priority
for the use of campus facilities shall be given to regularly
scheduled university activities. ((Additionally;)) A facility
may only be reserved by someone other than the university
when the facility is not needed for a university activity. Use
of university facilities may be subject to reasonable time,
place, and manner restrictions that take into account, among
other considerations, the general facilities policy; the direct
and indirect costs to the institution; environmental, health and
safety concerns; wear and tear on the facilities; appropriate-
ness of the event to the specific facility; and the impact of the
event on the campus community, surrounding neighbor-
hoods, and the general public. In reviewing conflicting
requests to use university facilities, primary consideration is
given to activities specifically related to the university's mis-
sion.

AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-040 Conditions of use. Use of univer-

sity facilities by employees, students, university-affiliated

groups, nonaffiliated groups, and community members is
subject to the following restrictions:

(1) Restriction of access. The president of Eastern
Washington University may restrict access to university
facilities and may establish rules of conduct for persons while
on university facilities, as prescribed under WAC 172-122-
210.

(2) No disruption to normal activities. University facil-
ities may not be used in ways which obstruct or disrupt uni-
versity operations, the freedom of movement, or any other
lawful activities. No activity may obstruct entrances, exits,
staircases, doorways, hallways, or the safe and efficient flow
of people and vehicles. The use of university facilities and

any first amendment activities engaged in within university
facilities must not substantially and materially interfere with
university activities or otherwise prevent the university from
fulfilling and achieving its primary purpose of educating stu-
dents. Activities must not substantially and materially
infringe on the rights and privileges of university employees,
students, or university-affiliated groups.

(3) Sound amplification. The use of electronic sound
amplification is only permitted in facilities designated by the
VP-BF or designee. Use of audio amplifying equipment is
permitted only in locations and at times that will not interfere
with the normal conduct of university affairs. ((Sewnd-amphi-

fication-equipment-isnot-permitted-within-the-university's
publie-forum-areas:)) Use of sound amplification equipment

must comply with all local ordinances.

Proposed
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(4) Overnight use.

(a) No person may use university facilities to camp,
except as provided in subsection (b) of this section. "Camp"
means to remain overnight, to erect a tent or other shelter, or
to use sleeping equipment, a vehicle, or a trailer camper, for
the purpose of or in such ways as will permit remaining over-
night. Violators are subject to arrest and criminal prosecution
under applicable state, county and city laws.

(b) Exceptions:

(i) The use and occupancy of university housing in
accordance with housing rules;

(i) The use of facilities by a university employee or
agent who remains overnight to fulfill the responsibilities of
his or her position;

(iii) The use of facilities by a university student who
remains overnight to fulfill the responsibilities of his or her
course of study;

(iv) The use of facilities where overnight stays are spe-
cifically permitted in identified locations for attendees at spe-
cial events designated by the university, such as during home
football games, commencement, and special weekends.

(5) ((Prohibited—users:)) Accessibility. The university
will not make its facilities or services available to organiza-
tions which do not assure the university that they will comply
with the terms of the Americans with Disabilities Act
(ADAHA2US-Csees—2132and12182))) and the Reha-

bilitation Act of 1973 ((6R—A—2—9—U—S—%7—94))) while using
university facilities. ((Uses)) Users must not impose restric-

tions nor alter facilities in a manner which would violate the
((ABA-erRA)) Americans with Disabilities Act or Rehabili-
tation Act.

eosts:)) (6) Harassment. EWU is committed to providing an
educational and work environment in accordance with fed-
eral law. As such, EWU prohibits individuals and groups
who are using its facilities from engaging in harassment
while using university facilities. Harassment is defined as
conduct by any means that is sufficiently severe, pervasive,
or persistent, and objectively offensive so as to threaten an
individual or limit the individual's ability to work, study, par-
ticipate in, or benefit from the university's programs or activ-

(7) Prohibited items and authority to inspect. Within
the limits of applicable laws, Eastern Washington University
is committed to establishing and maintaining safe conditions
for persons attending events in university facilities. Accord-
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ingly, some events have restrictions on items that may be
brought into the event (i.e., beverage containers, noisemak-
ers). Individuals possessing such items will not be admitted
to, or will be removed from, university facilities until the
items have been properly removed, discarded, or stored. All
persons entering events at university facilities shall be subject
to having all containers, bags, backpacks, coolers, or similar
items visually inspected. Persons who refuse the visual
inspection and refuse to dispose of the item shall be denied
entry.

(8) Cleanup and repairs. All facilities must be left in
their original condition and may be subject to inspection by a
university representative after the activity. Reasonable
charges may be assessed against an individual or group for
the costs of cleaning up the condition of the property beyond
reasonable wear and tear or for the repair of damaged prop-
erty. If a nonaffiliated group or outside community member
is sponsored by a university-affiliated group or department,
the sponsoring group is responsible for the costs of repairs if
the nonaffiliated group or outside community member fails to
pay the costs.

(9) Violations and trespass. Individuals who violate the
university's ((ase-effacilitiesrales-and-appreved-users)) reg-
ulations and/or who violate university contract terms for use
of facilities may be advised of the specific nature of the vio-
lation and, if continued, individuals may be requested to
leave university property or be refused future use of univer-
sity facilities.

Under WAC 172-122-200, the university president, or
designee, may prohibit access to university facilities, give
notice against trespass, and/or order any person or group to
leave university facilities.

Failure to comply with a request to leave university
property could subject the individuals to arrest and criminal
prosecution under the provisions of WAC 172-122-200 and
other applicable state, county, and city laws.

(((93)) (10) Safety and liability.
(a) Users must comply with all applicable university pol-

icies, procedures, rules and regulations; local, state and fed-
eral laws; and fire, health and safety regulations, to include
any special regulations specified for the event by the univer-
sity and/or government authorities.

(b) Users assume full responsibility for any loss, damage
or claims arising out of ((the)) use of a university facility.

(¢) University facilities may not be used in ways that cre-
ate safety hazards or pose unreasonable safety risks to stu-
dents, employees, or invitees.

(d) University facilities may not be used in any manner
that creates a hazard or results in damage to university facili-
ties.

(e) Users shall complete a risk assessment as required or
directed by the event planning office. Depending on the
nature of the proposed event, the requestor may be required
to provide its own liability insurance coverage at an amount
determined by the VP-BF/designee naming Eastern Wash-
ington University as additionally insured for any events held
in a university facility.

(f) University facilities may not be used in furtherance of
or in connection with illegal activity.
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((feyrYsers—are—respoensiblefor-the—appropriate—eare—of
reilitios bei | Faciliti bei g

requested-use-will-be-granted:))

AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-050 Authorized and prohibited uses.
(1) ((Publieforumifree-speech-areas-Use-of university
roilitios for fi i ; ] R
erned-by-therulessetforth i WACH72-137-080-

2y Private-or)) Commercial activities.

(a) University facilities may not be used for ((private-or))
commercial gain, including: Commercial advertising; solici-
tation and merchandising of any food, goods, wares, service,
or merchandise of any nature whatsoever; or any other form
of sales or promotional activity; except as allowed under
chapter 172-139 WAC or in the following cases:

(i) By special permission granted by the university pres-
ident, or designee, if an agreement, lease, or other formal
arrangement is entered into between the university and the
person, corporation, or other entity desiring to engage in
commercial activity; or

(i1) To the extent it represents the regular advertising,
promotional, or sponsorship activities carried on, by, or in
any university media, The Easterner, or at university events;

(b) University facilities may not be used by faculty or
staff in connection with compensated outside service, except
that faculty or staff may use university facilities that are gen-
erally available to the public on the same basis, including
payment of the same fees, as may other private citizens.

(c) Commercial advertising and/or solicitation which is
deceptive or concerns an illegal product or service is prohib-
ited on university facilities.

() (2) Political activities. University facilities may
be used for political activities when such use complies with
chapter 42.52 RCW, Ethics in Public Service Act. Permitted
activities may include:

(a) University departments, ((stadent-government-orga-

nizations)) ASEWU, or ((registered)) recognized student
organizations may sponsor candidate forums as well as issue

forums regarding ballot propositions;

(b) Candidates for office and proponents or opponents of
ballot propositions may rent university facilities on a short-
term basis for campaign purposes to the same extent and on
the same basis as may other individuals or groups;

(¢) Candidates for office and proponents or opponents of
ballot propositions may use ((publeforumareas)) outdoor
spaces pursuant to chapter 172-138 WAC, to the same extent
and on the same basis as may other individuals or groups; and
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(d) A registered student organization may invite a candi-
date or another political speaker to one of the meetings of its
membership on university property, if it has complied with
the scheduling procedures of WAC 172-137-070.

(e) Restrictions:

(1) When an event under this section involves the rental
of a university facility, the full rental cost of the facility must
be paid and ((state)) university funds may not be used to pay
rental costs or any other costs associated with the event.

(1) University facilities may not be used to establish or
maintain offices or headquarters for political candidates or
partisan political causes.

(iii) All candidates who have filed for office for a given
position, regardless of party affiliation, must be given equal
access to the use of facilities within a reasonable time.

(iv) No person shall solicit contributions on university
property for political uses, except in instances where this lim-
itation conflicts with applicable federal law regarding inter-
ference with the mails.

(v) Use of university facilities for political activities, as
described in this section, must have prior approval of the vice
president for business and finance or designee.

((EXCEPTION:  Useof public forum-areasfor firstamendment activities-
; .

chapter:

4))) (3) Charitable organization use. University facil-
ities may be used to benefit a charitable organization when
such use complies with chapter 42.52 RCW, Ethics in Public
Service Act. Examples of permitted use include, but are not
limited to, the following:

(a) Charities that are licensed in the state of Washington
may use university facilities that are generally available to
the public on the same basis, including payment of the same
fees, as may private citizens;

(b) Charities that are licensed in the state of Washington
may use facilities without charge by special permission
granted by the university president, or designee, or the vice
president for business and finance where the university has
determined that the charitable activity or use will serve an
educational or public service purpose related to the univer-
sity's mission; and

(c) ((Student-government-organizations)) ASEWU, reg-
istered student organizations, and university units that have
followed university policies and procedures to conduct fund-
raising activities and have adhered to all scheduling require-
ments and other university policies.

(4) Prohibited speech. The following types of speech or
materials are prohibited in university facilities or on univer-
sity property:

(a) Obscene material, as defined by state and federal law;

(b) Defamation or libelous material, as defined by state
law;

(c) Incitement of imminent lawlessness;

(d) True threats, as defined by federal law;

(e) Fighting words, as defined by federal law; and
() Speech or conduct that will cause a material and sub-
stantial disruption of university activities.

Proposed
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AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-060 Solicitation, visual displays and
advertising. (1) Solicitation, handbills, pamphlets, and
similar materials.

(a) Anyone may personally distribute noncommercial
announcements, handbills, pamphlets, or materials in any
outdoor area of campus consistent with the orderly conduct
of university operations, maintenance of university property,
and the free flow of vehicular and pedestrian traffic. Efforts
must be made to avoid litter. Solicitation, or distribution of
handbills, pamphlets, and similar materials by anyone((s

whether-a-member-ofthe-university communityorofthegen-
eral-publie;)) is not permitted in those areas of campus to
which access by the public is restricted or where the solicita-
tion or distribution would significantly impinge upon the pri-
mary business being conducted.

(b) No person shall place in or on any vehicle parked on
the university campus, any solicitation devices.

(c) For the purposes of this chapter, the following defini-
tion applies: A "solicitation device" is any printed or written
matter, sample, or device which:

(i) Advertises for sale any merchandise, product, service,
or commodity; or

(i1) Directs attention, either directly or indirectly, to any
business or mercantile or commercial establishment, or other
activity, for the purpose of promoting an interest in sales or
use; or

(iii) Directs attention to or advertises any meeting, per-
formance, exhibition, or event of any kind, for which an
admission fee is charged for the purpose of private gain or
profit.

(2) Signs, posters, tables, and visual displays. To
ensure that goals and objectives relating to the appearance of
the campus are maintained, the university regulates the con-
tent, location, dimensions, and period of display time of
posted materials. Posters must be approved by PUB adminis-
tration, in accordance with university policy, prior to their
placement in any campus location. Specific regulations are
available to the public in the PUB administration office. An

individual or organization must reserve space within a facil-
ity before setting up a table in such location.

AMENDATORY SECTION (Amending WSR 12-04-065,
filed 1/30/12, effective 3/1/12)

WAC 172-137-070 Procedures for ((ether-thanfirst
amendmentfree-speeeh—aetivities)) reserving university
facilities. This section prescribes procedures for the use of
university facilities, by individuals and entities other than the
university itself((;-for-otherthan-first amendment/freedom-of
expresston-aetivities)).

(1) Scheduling and reservation practices.

(a) The primary purpose of university facilities is to
serve the university's instructional, research, and public ser-
vice activities. However, designated facilities, when not
required for scheduled university use, may be available for
rental by the public in accordance with current fee schedules
and other relevant terms and conditions. Not all university
facilities are available for reservation or request for nonin-
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structional purposes. Information concerning reservation and
request procedures for designated facilities available for non-
instructional use may be obtained from events planning.

(b) Designated university facilities and services may be
reserved in accordance with the procedures below. No uni-
versity facilities may be used by individuals or groups unless

the fac111t1es((—metud1ﬁg—btuﬂ}d1ﬂgkeqmpmeﬁt—aﬂd—}aﬁd—))
have been reserved ((as—required-under)) in accordance with

this section. Reservations shall be made at least forty-eight
hours in advance, excluding weekends and holidays, to
events planning or another appropriate university office.

(c) The VP-BF/designee may deny a request to use uni-
versity facilities when it is determined that the use would vio-
late any of the limitations set forth in this chapter ((e£)), when
the request is for a space previously reserved, where the
requestor is unwilling to comply with university require-
ments for the use of facilities, ((as-authorized by-theserules))
or for any other content neutral, legitimate business or educa-
tional reason.

(2) Requests. Requests for use of university facilities
must be directed to the event planning office.

(3) Approval authority.

(a) University employees and university-affiliated
groups may use university facilities to hold events for faculty,
staff, and students without sponsorship by an academic or
administrative unit, or approval by the VP-BF/designee, so
long as the use complies with this policy and the policies of
the specific facilities involved.

(b) University employees and university-affiliated
groups may use university facilities to hold events to which
the general public is invited when the event is sponsored by
an academic or administrative unit and approved by the VP-
BF or designee.

(c) All requests for the use of umversny facilities by

)) students
nonaffiliated groups, and outside community members,
whether sponsored or not, must be approved by the VP-BF or
designee. Such requests are subject to the following addi-
tional limitations:

(1) Use of the facility must benefit the university:

(ii) The use must be pursuant to a written agreement set-
ting forth the terms and conditions of the proposed use;

(iii) The use by the requestor must be occasional rather

than frequent;

(iv) The use must not interfere with any organized uni-
versity activity or event;

(v) Students or other organizations/individuals with a

campus affiliation shall be granted priority over other nonaf-
filiated groups and outside community members;

(vi) Consideration must be given to the availability of
comparable nonuniversity facilities and services which could
accommodate the proposed use.

(4) Facility rental/use fees.

(a) The university assesses fees based upon the actual
cost, direct and indirect, of using a university facility. Fees
for the use of most facilities are set forth on a schedule avail-
able on the event planning office web site. The university
reserves the right to make changes to fees without prior writ-
ten notice, except that fee changes do not apply to facility use
agreements already approved by the university.
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(b) In the event that the fee for the use of a particular
facility has not been placed on the schedule, and if the univer-
sity determines to allow the use of the facility, the university
will assess a fee based upon the full cost, direct and indirect,
of using the facility.

(c) ((Student-gevernment-organizations)) ASEWU and
((registered)) university recognized student organizations
may be allowed to use space in many university facilities at
no charge or at a reduced rate. The fees charged to ((student
government)) ASEWU and ((registered)) university recog-
nized student organizations for facilities are available
through the event planning office.

(5) Nontransferability of authorization. A university-

affiliated group must reserve university facilities or request
services through one of its officers or authorized representa-

tives. A university-affiliated group that reserves a facility or
requests services on behalf of the group assumes responsibil-
ity for costs associated with the use of those facilities or ser-
vices and for damage to the facility by group members or
other attendees of the event. No group other than the reserv-
ing group may use the facility reserved. The reserving group
may not transfer control of the event for which the facilities
were reserved or the services requested to any other group or
individual.

(6) Denial of facility reservation. Any applicant who is
denied a reservation for use of a university facility may
appeal in writing to the vice president for business and

finance or designee. Any applicant who is denied a request on

the basis that the event will include prohibited speech shall be
offered the opportunity for prompt review upon submission

of an appeal in writing to the president or designee.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 172-137-080 Facility use rules for first amend-
ment/free speech activities.

WSR 18-06-058
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 5, 2018, 10:11 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
17-115.

Title of Rule and Other Identifying Information: Creat-
ing new chapter 172-141 WAC, Use of outdoor areas for first
amendment activities.

Hearing Location(s): On April 25,2018, at 10:00 a.m., at
Eastern Washington University, Main Campus, 526 Sth
Street, Room 201, Showalter Hall, Cheney, WA 99004.

Date of Intended Adoption: May 11, 2018.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, Main Campus, 526 5th Street, 314
Showalter Hall, Cheney, WA 99004, email jfuxa@ewu.edu,
fax 509-359-2874, by April 25, 2018.
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Assistance for Persons with Disabilities: Contact Joseph
Fuxa, phone 509-359-7496, fax 509-359-2874, email
jfuxa@ewu.edu, by April 25, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: While revisions
were being made to chapter 172-137 WAC, it was deter-
mined that first amendment activities described therein,
would be separated and a new chapter created. The new chap-
ter 172-141 WAC, Use of outdoor areas for first amendment
activities, is being created to update university standards and
processes to better reflect current practices regarding the use
of outdoor areas for first amendment activities.

Reasons Supporting Proposal: New chapter 172-141
WAC is being created to better reflect and expand current
practices regarding the use of outdoor areas for first amend-
ment activities.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 314 Showalter Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. Mary Cullinan, 214 Showalter
Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.5.328 [34.05.328] (5)(a)(i),
this agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

March 5, 2018
Joseph Fuxa
Labor Relations Manager

Chapter 172-141 WAC

USE OF OUTDOOR AREAS FOR
FIRST AMENDMENT ACTIVITIES

NEW SECTION

WAC 172-141-010 Commitment and purpose. East-
ern Washington University is committed to freedom of
expression and first amendment principles. Active participa-
tion in dialogue and expression is a vital part of higher educa-
tion. Listening to and engaging with various viewpoints
transforms students into informed citizens. Thus, the univer-
sity believes freedom of expression is indispensable and is
committed to respecting and promoting first amendment
rights.

Proposed
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As an educational institution, the university's property
and facilities are reserved primarily for educational use
including, but not limited to, instruction, research, public
assembly of university groups, student activities, and activi-
ties directly related to the educational mission of the univer-
sity. The public character of the university does not grant
individuals the right to substantially interfere with, or other-
wise disrupt, the normal activities for and to which the uni-
versity's facilities and property are dedicated. Accordingly,
the university's outdoor areas are designated as a public
forum for the purposes identified in this chapter and subject
to the time, place and manner provisions set forth below.

The time, place, and manner regulations set forth in this
chapter establish procedures and reasonable controls for the
use of university property. It is intended to balance the uni-
versity's responsibility to fulfill its mission as a state educa-
tional institution with the interest of persons and groups who
are interested in using the campus for constitutionally pro-
tected expression. Due to the nature of its purpose, the uni-
versity prioritizes use for university employees, students, and
university-affiliated groups. The university intends to open
its outdoor spaces to nonuniversity affiliated groups and per-
sons to the extent such usage does not conflict with the rights
of university employees, students, and university-affiliated
groups or substantially disrupt the university's operations and
functions.

NEW SECTION

WAC 172-141-020 Scope. The regulations contained in
this chapter apply to all first amendment activities, as defined
below, occurring in open areas on university property. These
regulations do not apply to first amendment activities inside
of a university facility or off campus. University buildings,
rooms, and athletic fields may be rented and/or reserved for
nonuniversity purposes in accordance with chapter 172-137
WAC.

This chapter does not apply to the area surrounding the
university house. The university house is primarily a personal
residence and is not open to the public. It is accessible by
invitation only and is not a designated area for public expres-
sion. Rallies, demonstrations, and other forms of public
expression are not permitted at any time on the grounds of the
university house. Given the nature of the university house as
a residential home, any assembly or advocacy may not occur
within the fenced area surrounding the university house or
within one hundred feet of any door on the house.

NEW SECTION

WAC 172-141-030 Definitions. "Employees" includes
all people currently employed by the university.

"First amendment activities" includes, but is not neces-
sarily limited to, informational picketing, petition circulation,
the distribution of information leaflets or pamphlets, speech-
making, demonstrations, rallies, appearances of speakers in
outdoor areas, protests, meetings to display group feelings or
sentiments, and/or other types of constitutionally protected
assemblies to share information, perspectives, or viewpoints.
The following types of expression are not permitted under
this chapter and are not protected by the first amendment:
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(a) Obscene material, as defined by state and federal law;

(b) Defamation or libelous material, as defined by state
law;

(c) Incitement of imminent lawlessness;

(d) True threats, as defined by federal law;

(e) Fighting words, as defined by federal law; and

(f) Speech or conduct that causes a material and substan-
tial disruption of university activities.

"Nonaffiliated groups" is groups that are not affiliated
with the university. Nonaffiliated groups include employee
union organizations, businesses, nonprofit organizations,
advocacy groups, and religious entities, as well as the indi-
viduals belonging to such groups.

"Outside community members" means individuals who
are not employees, students, or part of a university-affiliated
group.

"Students" includes all people currently enrolled in
classes at the university.

"University-affiliated groups" includes any group for-
mally recognized by or a part of the university, such as asso-
ciated students of Eastern Washington University (ASEWU),
student groups officially recognized by ASEWU, The East-
erner, the faculty organization, academic senate, and any
other group formally recognized by or directly associated
with and a part of the university. It also includes external enti-
ties that have a close relationship with the university, includ-
ing the EWU foundation, the EWU alumni association, and
the attorney general's office. University-affiliated groups also
include the individual members or employees of such groups
when acting on behalf of the group.

NEW SECTION

WAC 172-141-040 Use of outdoor space and notifica-
tion. (1) Use of outdoor space. University employees, stu-
dents, university-affiliated groups, nonaffiliated groups, and
outside community members may engage in first amendment
activities in open, outdoor spaces on the university's Cheney
campus between the hours of 6:00 a.m. and 10:00 p.m. and
subject to the restrictions identified in WAC 172-141-050.

(2) Notification. Individuals and groups who are plan-
ning on engaging in first amendment activities on campus are
encouraged to notify the university police at 509-359-4021 at
least twenty-four hours in advance of the activity to ensure
adequate safety measures are in place, to acknowledge
receipt of these rules, and to ensure there are no scheduling
conflicts for the area they are planning to use. This notice
does not involve an application or approval process. When
providing the notification, groups are encouraged to provide
the name of their organization, a contact person, the date,
time, and location of the proposed activity, and the estimated
number of people expected to participate in the activity.
Additional rules apply to large groups as set forth in subsec-
tion (3) of this section.
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(3) Large groups. If an activity is likely to attract one
hundred or more attendees or counter-protestors, individuals
and groups are required to contact university police at 509-
359-4021 at least three days in advance of the activity.
Advanced notice is required in such situations because large
groups require additional safety and security planning. The
purpose and elements of this notice are the same as those
specified in subsection (2) of this section.

(4) Other campuses. The use of public spaces on the Spo-
kane campus is governed by Washington State University
pursuant to chapter 504-33 WAC. The use of public spaces
on the Bellevue campus is governed by Bellevue College
under chapter 132H-142 WAC.

NEW SECTION

WAC 172-141-050 Restrictions on use of university
property. Use of university property for first amendment
activities by university employees, students, university-affil-
iated groups, nonaffiliated groups, and outside community
members is subject to the following restrictions:

(1) Obstruction. No activity may obstruct or disrupt uni-
versity operations or functions. No activity may obstruct free-
dom of movement, including, but not limited to, obstructing
entrances, exits, staircases, doorways, hallways, or the safe
and efficient flow of people and vehicles.

(2) Sound amplification. Any sound amplification
device may only be used at a volume that does not disrupt or
disturb the normal use of university classrooms, offices, lab-
oratories, meeting space, or any previously scheduled univer-
sity activity.

(3) Overnight use. No person may camp on university
property, except for attendees of special events designated by
the university, such as during home football games, com-
mencement or special student activities. "Camp" means to
remain overnight, to erect a tent or other shelter, or to use
sleeping equipment, a vehicle, or a trailer camper, for the pur-
pose of or in such ways as will permit remaining overnight.
This does not include use of university housing or employees
who are required to work at night.

(4) Clean-up and repairs. All sites used for first amend-
ment activities must be left in their original condition and
may be subject to inspection by a university representative
after the activity. Reasonable charges may be assessed
against an individual or group for the costs of cleaning up the
condition of the property beyond reasonable wear and tear or
for the repair of damaged property.

(5) Harassment. EWU is committed to providing an edu-
cational and work environment in accordance with federal
law. As such, EWU prohibits people who are using campus
property from engaging in harassment. Harassment is defined
as conduct by any means that is sufficiently severe, perva-
sive, or persistent, and objectively offensive so as to threaten
an individual or limit the individual's ability to work, study,
participate in, or benefit from the university's programs or
activities.

(6) Safety. People using university property must com-
ply with all applicable university policies, procedures, rules
and regulations; local, state, and federal laws; and fire, health
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and safety regulations. Any first amendment activities must
not create safety hazards or pose safety risks to others.

(7) Noninterference. First amendment activities must not
substantially and materially interfere with university activi-
ties or otherwise prevent the university from fulfilling and
achieving its primary purpose of educating students. Activi-
ties must not substantially and materially infringe on the
rights and privileges of university employees, students, or
university-affiliated groups.

(8) Time limitations. To ensure space is available for
everyone, use of the campus for first amendment activities
may be limited to not more than eight hours per day and for
not more than five days during any two-week period when
there is a competing request to use the same space or if con-
tinuing use of the space conflicts with an existing reservation
for the space.

(9) Reservations. University employees, students, and
university-affiliated groups may reserve outdoor space on
campus for university-sponsored activities. Reservation of
university facilities is governed by chapter 172-137 WAC. If
space is reserved for a university-sponsored activity, other
persons and groups may be prohibited from engaging in first
amendment activities in the reserved space. In such cases, a
university representative will suggest another area on campus
for the first amendment activities.

(10) Termination of license. These regulations grant peo-
ple and groups a limited license to use university property.
The university president or designee may, at any time, termi-
nate, cancel, or prohibit the use of facilities or campus prop-
erty if an activity is violating these regulations or substan-
tially and materially disrupting or interfering with university
operations and functions. Such determinations will be made
without consideration to the content of the message commu-
nicated by the activity. If a person or group is violating these
regulations or any other regulations governing conduct on
university property, the person will be advised of the specific
nature of the violation, and if they persist in the violation,
they may be asked to leave campus in accordance with WAC
172-122-200 and their license to remain on campus is termi-
nated.

NEW SECTION

WAC 172-141-060 Distribution of materials. Infor-
mation that falls within the definition of "first amendment
activities" as set forth in WAC 172-141-030, may be distrib-
uted in open spaces on campus. The distributor is encour-
aged, but not required, to include its name and address on the
distributed information. All individuals and groups may dis-
tribute information in outdoor space. Anyone may personally
distribute noncommercial announcements, handbills, pam-
phlets, or materials in any outdoor area of campus consistent
with the orderly conduct of university operations, mainte-
nance of university property, and the free flow of vehicular
and pedestrian traffic. Efforts must be made to avoid litter.
Materials may not be posted or affixed to any university
property unless such posting is done in accordance with the
university's poster policy. A copy of the poster policy is
available on the university's web site.

Proposed
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WSR 18-06-061
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed March 5, 2018, 10:48 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
16-151.

Title of Rule and Other Identifying Information: The
department is proposing to create WAC 388-823-1096 What
requirements must my home or community-based service set-
ting meet?

Hearing Location(s): On April 10,2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than April 11,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., April 10, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by March 27, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposed rule
updates settings requirements to align with federal regula-
tions. All of the developmental disabilities administration's
1915(c) medicaid waivers must comply with settings-based
requirements under 42 C.F.R. Section 441.301 (c)(4).

Reasons Supporting Proposal: All of the developmental
disabilities administration's 1915(c) medicaid waivers must
comply with settings-based requirements under 42 C.F.R.
Section 441.301 (c)(4).

Statutory Authority for Adoption: RCW 71A.12.030.

Rule is necessary because of federal law, 42 C.F.R. Sec-
tion 441.301 (c)(4).

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Bob Beck-
man, P.O. Box 45310, Olympia, WA 98504-5310, 360-407-
1555.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA
98504-5310, phone 360-407-1589, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).
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Explanation of exemptions: The proposed amendments
will impose no new or disproportionate costs on small busi-
nesses, so a small business economic impact statement is not
required.

March 2, 2018
Katherine 1. Vasquez
Rules Coordinator

NEW SECTION

WAC 388-823-1096 What requirements must my
home or community-based service setting meet? If you
receive home or community-based services under 42 C.F.R.
Section 440.180, the setting must meet requirements under
42 C.F.R. Section 441.301 (c)(4).

WSR 18-06-067
PROPOSED RULES
EVERETT COMMUNITY COLLEGE
[Filed March 5, 2018, 3:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
02-080.

Title of Rule and Other Identifying Information: WAC
132E-108-050 Brief adjudicative procedures.

Hearing Location(s): On May 15, 2018, at 5:00 p.m., at
Everett Community College, Jackson Senate Room, 2000
Tower Street, Everett, WA 98201.

Date of Intended Adoption: June 18, 2018.

Submit Written Comments to: Stephen Smith, Interim
Executive Director of Human Resources, 2000 Tower Street,
email stesmith@everettcc.edu, 425-259-8933, by May 14,
2018.

Assistance for Persons with Disabilities: Contact Ste-
phen Smith, interim executive director of human resources,
phone 425-259-8933, email stesmith@everettcc.edu, by May
15,2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarify a conflict
in WAC with respect to student conduct proceedings. This
WAC is superseded by WAC 132E-122-290.

Reasons Supporting Proposal: Clarity is necessary for
effective implementation.

Statutory Authority for Adoption: RCW 28B.50.140.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Stephen Smith, interim executive
director of human resources, governmental.

Name of Agency Personnel Responsible for Drafting:
Jennifer Howard, Everett Community College, 2000 Tower
Street, Everett, WA 98201, 425-388-9232; Implementation
and Enforcement: Stephen Smith, Everett Community Col-
lege, 2000 Tower Street, Everett, WA 98201, 425-259-8933.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No cost impacts.
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 5, 2018

Jennifer L. Howard
Vice President
Administrative Services

AMENDATORY SECTION (Amending WSR 90-09-006,
filed 4/5/90, effective 5/6/90)

WAC 132E-108-050 Brief adjudicative procedures.
This rule is adopted in accordance with RCW 34.05.482
through 34.05.494, the provisions of which are hereby
adopted. Brief adjudicative procedures shall be used in all
matters related to:

(1) Residency determinations made pursuant to RCW
28B.15.013, conducted by the admissions office;

(2) Challenges concerning education records consistent
with state and federal law;

3) ((Studeﬁ{—eeﬁdﬂet—pfeeeediﬂgs.—?heﬁfgeed&ml—m}es

4))) Parking violations. The procedural rules in WAC
132E-108-010 apply to these proceedings;

((5))) (4) Outstanding debts owed by students or
employees;

((66))) (5) Loss of eligibility for participation in institu-
tion-sponsored athletic events((<));

((€H)) (6) Appeals associated with the use of human sub-
jects.

WSR 18-06-068
PROPOSED RULES
EVERETT COMMUNITY COLLEGE
[Filed March 5, 2018, 3:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
02-084.

Title of Rule and Other Identifying Information: WAC
132E-133-020 Organization—Operation—Information
(location addresses).

Hearing Location(s): On May 15, 2018, at 5:00 p.m., at
Everett Community College, Jackson Senate Room, 2000
Tower Street, Everett, WA 98201.

Date of Intended Adoption: June 18, 2018.

Submit Written Comments to: Stephen Smith, Interim
Executive Director of Human Resources, 2000 Tower Street,
email stesmith@everettcc.edu, 425-259-8933, by May 14,
2018.

Assistance for Persons with Disabilities: Contact Ste-
phen Smith, interim executive director of human resources,
phone 425-259-8933, email stesmith@everettcc.edu, by May
15,2018.

[65]
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The college pro-
vides instruction in a facility that is not currently listed in our
information for "educational opportunities." This change
adds "AMTEC," the Advanced Manufacturing Training and
Education Center location.

Reasons Supporting Proposal: Accuracy in reporting the
locations for Everett Community College.

Statutory Authority for Adoption: RCW 28B.50.140.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Stephen Smith, interim executive
director of human resources, governmental.

Name of Agency Personnel Responsible for Drafting:
Jennifer Howard, Everett Community College, 2000 Tower
Street, Everett, WA 98201, 425-388-9232; Implementation
and Enforcement: Stephen Smith, Everett Community Col-
lege, 2000 Tower Street, Everett, WA 98201, 425-259-8933.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No cost impacts.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 5, 2018

Jennifer L. Howard
Vice President
Administrative Services

AMENDATORY SECTION (Amending WSR 16-08-121,
filed 4/6/16, effective 5/7/16)

WAC 132E-133-020 Organization—Operation—
Information. (1) Organization. Everett Community College
is established in Title 28B RCW as a public institution of
higher education. The institution is governed by a five-mem-
ber board of trustees, appointed by the governor. The board
employs a president, who acts as the chief executive officer
of the institution. The president establishes the structure of
the administration.

(2) Operation. The administrative office is located at the
following address:

President's Office

Everett Community College
2000 Tower Street

Everett, WA 98201-1352

The office hours are 8:00 a.m. to 5:00 p.m., Monday
through Friday, except legal holidays. Educational operations
are also located at the following addresses:

Everett Community College

Aviation Maintenance Technician School
9711 - 31st Place W.

Building C-80

Paine Field

Proposed
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Everett, WA 98204

Everett Community College

Corporate & Continuing Education Center
2333 Seaway Blvd.

Everett, WA 98204

Everett Community College
Advanced Manufacturing Training and
Education Center (AMTEC)

909 N. Broadway Avenue

Everett, WA 98201

Everett Community College
School of Cosmetology
9315 G State Avenue
Marysville, WA 98270

Everett Community College
Early Learning Center

820 Waverly Avenue
Everett, WA 98201

Everett Community College

Walt Price Student Fitness Center
2206 Tower Street

Everett, WA 98201

(3) Information. Additional and detailed information
concerning the educational offerings may be obtained from
the catalog, copies of which are available at the following
address:

Everett Community College
2000 Tower Street
Everett, WA 98201-1352

WSR 18-06-069
PROPOSED RULES
EVERETT COMMUNITY COLLEGE
[Filed March 5, 2018, 3:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
02-081.

Title of Rule and Other Identifying Information: WAC
132E-130-030 Seniority.

Hearing Location(s): On May 15, 2018, at 5:00 p.m., at
Everett Community College, Jackson Senate Room, 2000
Tower Street, Everett, WA 98201.

Date of Intended Adoption: June 18, 2018.

Submit Written Comments to: Stephen Smith, Interim
Executive Director of Human Resources, 2000 Tower Street,
email stesmith@everettcc.edu, 425-259-8933, by May 14,
2018.

Assistance for Persons with Disabilities: Contact Ste-
phen Smith, interim executive director of human resources,
phone 425-259-8933, email stesmith@everettcc.edu, by May
15,2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarify a conflict
between the existing faculty union collective bargaining
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agreement process for seniority, and the existing WAC. The
revised WAC references the collective bargaining agreement,
so if there are changes, readers will be directed to the most
current language.

Reasons Supporting Proposal: Clarity is necessary for
effective implementation.

Statutory Authority for Adoption: RCW 28B.50.140.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Stephen Smith, interim executive
director of human resources, governmental.

Name of Agency Personnel Responsible for Drafting:
Jennifer Howard, Everett Community College, 2000 Tower
Street, Everett, WA 98201, 425-388-9232; Implementation
and Enforcement: Stephen Smith, Everett Community Col-
lege, 2000 Tower Street, Everett, WA 98201, 425-259-8933.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No cost impacts.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 5, 2018

Jennifer L. Howard
Vice President
Administrative Services

AMENDATORY SECTION (Amending WSR 82-18-068,
filed 9/1/82)

WAC 132E-130-030 Seniority. Seniority shall be
determined by establishing the beginning date ((ef-the-sign-
ing)) of the first full-time contract for continuous full-time
professional services for Community College District V and
continuous professional services for the Everett school dis-
trict prior to July 1967. Continuous service shall include
leaves of absence, professional leaves, and periods of layoffs.
The longest term of employment as thus established shall be
considered the highest level of seniority. In instances where
faculty members have the same contract beginning date of
full-time professional service, seniority shall be determined
(- the-foHowing-order:

Ea.ififi.gtif “HpPIOy E'EE ;

Ef; }F".S Gt ; of “g;ﬂ ”;. of 1.5 °f :Ef mtent ) as
described in the collective bargaining agreement.
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WSR 18-06-079
WITHDRAWL OF PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed March 6, 2018, 9:28 a.m.]

The Washington department of fish and wildlife is with-
drawing WAC 220-440-030 under WSR 18-03-177, filed on
January 24, 2018. The department will file a new proposal on
this topic at a later date.

Scott Bird
Rules Coordinator

WSR 18-06-080
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed March 6, 2018, 9:58 a.m.]

Supplemental Notice to WSR 18-02-088.

Preproposal statement of inquiry was filed as WSR 17-
11-029.

Title of Rule and Other Identifying Information: WAC
182-531A-0800 Applied behavior analysis (ABA)—Pro-
vider requirements.

Hearing Location(s): On April 10, 2018, at 10:00 a.m., at
the Health Care Authority (HCA), Cherry Street Plaza, Sue
Crystal Room 106A, 626 8th Avenue, Olympia, WA 98504.
Metered public parking is available street side around build-
ing. A map is available at www.hca.wa.gov/documents/
directions_to_csp.pdf or directions can be obtained by calling
360-725-1000.

Date of Intended Adoption: Not sooner than April 11,
2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email
arc@hca.wa.gov, fax 360-586-9727, by April 10, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by April 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
revising WAC 182-531A-0800 Applied behavior analysis
(ABA)—Provider requirements, to align with new creden-
tialing for ABA providers through the Washington state
department of health (DOH) under chapter 246-805 WAC.
The agency added requirements for providers to be recog-
nized by the agency as centers of excellence (COE).

This supplemental notice to WSR 18-02-088 removes
advanced registered nurse practitioners (ARNP) from sub-
section (2), which lists professionals that automatically qual-
ify as COEs because of provider specialty. ARNPs are cur-
rently listed in subsection (3), which lists professionals that
require additional experience and training to qualify as
COEs.

Reasons Supporting Proposal: The new credentialing
requirements for ABA providers are required under SSB
5488 of 2015. The information regarding COEs is being
added to clarify requirements.
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Statutory Authority for Adoption: RCW 41.05.021,
41.05.160, SSB 5488, 64th legislature, 2015 regular session.

Statute Being Implemented: RCW 41.05.021, 41.05.160,
64th legislature, 2015 regular session.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1346; Implementation and Enforcement: Rebecca
Peters, P.O. Box 45530, Olympia, WA 98504-5530, 360-
725-1194.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The agency
determined that these rules do not impose more-than-minor
costs on businesses. Most of the new rules are being revised
to comply with legislative requirements and align with DOH
credentialing requirements. The training and form require-
ments for COEs do not impose more than a minor cost to
businesses. The required training applies to certain physi-
cians and ARNPs (one employee per COE) and is provided at
no cost and in several locations.

March 6, 2018
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-19-121,
filed 9/21/15, effective 10/22/15)

WAC 182-531A-0800 Applied behavior analysis
(ABA)—Provider requirements.

Center of excellence.

(1) A center of excellence (COE) may be an entity or an
individual. The COE's evaluating and prescribing providers
must function as a multidisciplinary care team.

(2) The COE must employ:

(a) A person licensed under Title 18 RCW who is expe-
rienced in the diagnosis and treatment of autism spectrum
disorders and is:

(1) ((An-advaneedregistered-nurse-practitioner (ARNP);

1)) A developmental pediatrician;

((@))) (ii) A neurologist;

((6¥))) (iii) A pediatric neurologist;

((6M)) (iv) A pediatric psychiatrist;

((6D)) (v) A psychiatrist; or

((6vi))) (vi) A psychologist; or

(b) A qualified medical provider who meets qualifica-
tions in subsection (3) of this section and who has been des-
ignated by the agency as a COE.

(3) The COE must be prequalified by the agency as
meeting or employing people who meet the following crite-
ria:
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(a) ARNPs, physicians, and psychologists must have
demonstrated expertise in diagnosing an autism spectrum dis-
order by:

(i) Using a validated diagnostic tool;

(i1) Confirming the diagnosis by observing the client's
behavior and interviewing family members; or

(iii) Reviewing the documentation available from the cli-
ent's primary care provider, individualized education plan, or
individualized family service plan;

(b) ARNPs, physicians, and psychologists must under-
stand the medically necessary use of applied behavior analy-
sis (ABA); and

(c) ARNPs, physicians, and psychologists must be suffi-
ciently qualified to conduct and document a comprehensive
diagnostic evaluation, and develop a multidisciplinary clini-
cal treatment plan under WAC 182-531A-0500(2).

(4) To be recognized as a COE by the agency. the pro-
vider must submit a signed COE Attestation form, HCA 13-
009, to the agency.

(5) The COE must be enrolled with the agency or the cli-
ent's managed care organization((;unless-the-elienthas-third-
party-insuranee)) to be reimbursed for services.

((65))) (6) Examples of providers who can qualify as a
designated COE include:

(a) Multidisciplinary clinics;

(b) Individual qualified provider offices; and

(c) Neurodevelopmental centers.

((66))) (1) All ABA providers must meet the specified
minimum qualifications and comply with applicable state
laws.

Lead behavior analysis therapist.

(1)) (8) The lead behavior analysis therapist (LBAT)
must ((be)):
(a) Be licensed by the department of health (DOH) to

practice independently as ((arARNR;,phystetanpsychelo-
eist-orHeensed-mental-health-practitionerunder Title 18

RCW. Jontiated iFied | Fied
counselor-adviserunderFitle 18- REW;)) a behavior analyst
or an assistant behavior analyst with supervision from a
licensed behavior analyst or licensed psychologist (see chap-

ter 18.380 RCW) and be an eligible provider according to
chapter 182-502 WAC; or

(b) ((

vide- ABAservices;and-be-able-to-meet-the staffrequirements
speetfied-in-chapter 388-877A-WACL)). Be a DOH-licensed
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psychologist (see chapter 18.380 RCW). Providers listed in
this subsection must have a signed Applied Behavior Analy-
sis (ABA) Attestation form, HCA 13-008, regarding certifi-
cation as a board-certified behavior analyst (BCBA) or a
board-certified assistant behavior analyst (BCaBA) on file
with the agency.

((6%))) (9) The LBAT must enroll as a servicing provider
under chapter 182-502 WAC, be authorized to supervise
ancillary providers, and be:

(a) A ((board-certified-behavior-analyst-(BCBA)-with

proof-ef-board-eertifieation-through-the Behavior Analysis
Certification Board (BACB))) DOH-licensed behavior ana-
lyst (LBA) (see chapter 18.380 RCW); or

(b)((Ehgrb}e—te—ﬁi—fer—beafd—eeﬁrﬁe&Heﬂ—&ﬁder—st&&-
EE’EHIEEE stantbehavi

byst-(BCaBA)and practiceaecordingtothe scepeand
responsibilities—defined-by-the BACB)) A DOH-licensed
assistant behavior analyst (LABA) (see chapter 18.380

RCW).

(%)) (10) If the LBAT's role is filled by a ((BEaB4))
LABA, the responsibilities below must be fulfilled by both
the ((B€aB4A)) LABA and the supervising ((BEBA)) LBA or
licensed psychologist, as required by ((the BAEB)) DOH
under chapter 246-805 WAC. The LBAT must:

(a) Develop and maintain an ABA therapy treatment
plan that is comprehensive, incorporating treatment provided
by other health care professionals, and that states how all
treatment will be coordinated; and

(b) Supervise at least five percent of the total direct care
prov1ded by the ((therapy-assistant)) certified behavior tech-

nician per week.
((Fherapyassistant
by o ind enthv v beineti D)

Certified behavior technician.

(11) The certified behavior technician (CBT) must:

(a) Be certified by DOH as a ((licensed-mental-health
practitioner-or-eredentialed-as—a—counselor)) CBT under
((Fithe18)) chapter 18.380 RCW in good standing with no
license restrictions; or

1)) Be a DOH-licensed mental health counselor,
DOH-licensed marriage and family therapist, DOH-licensed

mental health counselor, DOH-licensed marriage and family
therapist, DOH-licensed independent clinical social worker,

independent clinical social worker, DOH-licensed advanced
social worker, or DOH-licensed psychologist (see chapter

DOH-licensed advanced social worker, or DOH-licensed

18.380 RCW). Providers listed in this subsection must have a
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signed Applied Behavior Analysis (ABA) Attestation form,
HCA 13-0008, regarding ABA qualifications on file with the
agency.

(12) The ((FA)) CBT must enroll as a ((performinger))
servicing pr0V1der ((&ﬂd—hfwe—

2))) under chapter 182-502 WAC.

(13) The ((FA)) CBT must:

(a) Deliver services according to the ABA therapy treat-
ment plan; ((and))

(b) Be supervised by ((anEBAT)) a DOH-licensed pro-
fessional who meets the requirements under ((sabseetten{#);
8)and(9-of thisseetion)) WAC 246-805-330; and

(c) Review the client's progress with the ((EBAT))
supervisor at least every two weeks to confirm that the ABA
therapy treatment plan still meets the client's needs. If
changes are clinically indicated, they must be made by the

((EBAT)) supervisor.
Facility-based day program.

((#3))) (14) All facility-based day program providers
must meet the requirements under WAC 182-531A-0600
(3)(a), and meet the following ((}ieensure)) requirements:

(a) Outpatient hospital facilities must meet the applica-
ble DOH licensure requirements under chapter 246-320
WAC;

(b) ((A—elinte—orrnonhespital-based—faethty—must—be
Heensed-as—a—community-mental-health-ageney by DBHR
under-chapter 388-877A-WAC;

er4)) Any provider rendering direct ABA services in
the facility-based day program must meet the qualifications
and applicable licensure or certification requirements as
described in this subsection, as applicable; ((and

)) (c) Any provider serving as a member of the multi-
disciplinary care team must be licensed or certified under
Title 18 RCW_and

(d) Have a signed ABA Day Program Capacity Attesta-
tion form, HCA 13-0007, on file with the agency.

WSR 18-06-084
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed March 6, 2018, 11:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
23-044 on November 8, 2017.

Title of Rule and Other Identifying Information: The
department is creating new and amending existing hunting
and fishing rules that apply to individuals with disabilities to
include the following: Amending WAC 220-200-160 Defini-

[69]
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tion of a person with a disability, 220-200-170 Special use
permits, 220-305-120 Harvesting of shellfish, food fish or
game fish by persons with a disability and 220-413-140
Hunting of game birds and animals by persons with a disabil-
ity; and new WAC 220-200-180 Suspension of a special use
permit—Appeal hearing, 220-200-190 Disability designa-
tion, and 220-413-210 Trapping of furbearing animals by
persons with a disability.

Hearing Location(s): On April 13-14, 2018, at 8:00 a.m.,
at the Natural Resources Building, 1111 Washington Street
S.E., Room 172, Olympia, WA 98501.

Date of Intended Adoption: On or after June 15, 2018.

Submit Written Comments to: Scott Bird, Washington
Department of Fish and Wildlife (WDFW), Rules Coordina-
tor, 600 Capitol Way North, Olympia, WA 98501-1091,
email Rules.Coordinator@dfw.wa.gov, fax 360-902-2155,
by April 10, 2018.

Assistance for Persons with Disabilities: Contact
Dolores Noyes, phone 360-902-2349, TTY 360-902-2207,
email Delores.Noyes@dfw.wa.gov, by April 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
new and amended rules is to better clarify hunting and fishing
regulations for individuals with disabilities and ensure con-
sistency with state law.

Reasons Supporting Proposal: The department seeks to
better define hunting and fishing privileges that apply to the
disabled and designated hunter companions.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.013, 77.04.055, 77.12.047, 77.32.237, 77.32.238, and
77.32.400.

Statute Being Implemented: RCW 77.12.045, 77.12.047,
and 77.04.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDFW, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dolores Noyes, 1111 Washington
Street S.E., Olympia, WA 98504 [98501], 360-902-2349;
and Enforcement: Chief Steve Bear, 1111 Washington Street,
Olympia, WA 98501, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule changes do not affect hydrau-
lics.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; and rule content is explicitly and spe-
cifically dictated by statute.

March 6, 2018
Scott Bird
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-200-160 Definition of a person with a dis-
ability. (1) "Person with a disability" for purposes of eligibil-
ity under disability designation means a person who has a
permanent ((physieal)) disability ((erpermanent-develop-
mental-disability)) which substantially impairs ((thetr)) the

person's ability to participate in recreational activities or to
access department lands((;-and)) including, but not limited to:

(a) "Lower extremity disability," which means ((&)) the
person ((whe)) has a permanent lower extremity impairment
and is not ambulatory over natural terrain without a lower
extremity prosthesis or must permanently use a medically
prescribed assistive device every time for mobility including,
but not limited to, a wheelchair, crutch, walker, or oxygen
bottle; or

(b) "Upper extremity disability," which means ((&)) the
person ((whe)) has a permanent upper extremity impairment
and is physically limited in their ability to hold and safely
operate a legal hunting or harvesting device((;-e¥)).

These definitions include, but are not limited to, persons
with a permanent upper or lower extremity impairment who
have lost the use of one or both upper or lower extremities, or
who have a severe physical limitation in the use of one or
both upper or lower extremities, or who have a diagnosed
permanent disease or disorder which substantially impairs or
severely interferes with mobility or the use of one or both
upper or lower extremities.

(2) "Blind" or "visually impaired," which means:

(a) ((Blindness—is)) Having a central visual acuity that
does not exceed 20/200 in the better eye with corrective
lenses, or the widest diameter of the visual field does not
exceed twenty degrees; or

(b) ((Eew—vistents)) Having a severe loss of visual acu-
ity ranging from 20/70 to 20/200 while retaining some visual
function; or

(c) Having inoperable visual impairments ((may
inelude)) including, but are not limited to: Albinism, aniridia,
aphakia, cataracts, glaucoma, macular degeneration, or other
similar diagnosed disease or disorder.

(3) "Developmental disability," which means a cognitive
intellectual disability such as: Cerebral palsy, down syn-
drome, epilepsy, autism, or another neurological condition of
an individual found to be closely related to an intellectual dis-
ability or to require treatment similar to that required for indi-
viduals with intellectual disabilities, which originates before
the individual attains age eighteen, which has continued or
can be expected to continue indefinitely, and which consti-
tutes a substantial limitation to the individual.

AMENDATORY SECTION (Amending WSR 17-17-109,

filed 8/21/17, effective 9/21/17)
WAC 220-200-170 Special use permits. (1) ((Fhe
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FF+15-756;)) A special use permit issued by the department
sets forth terms and conditions to allow for reasonable
accommodations for persons granted disability designation.

(2) A special use permit must be carried on the person
acting under or using devices authorized by the special use
permit.

(3) The terms for use granted by a special use permit,
when provided as a reasonable modification, supersede
department rules that conflict with the terms of the special
use permit.

(4) It is unlawful to fail to abide by the conditions of a
special use permit. Violation of this subsection is punishable
under RCW 77.15.160 (6)(b), 77.15.230, or 77.15.750, or
other statutes under chapter 77.15 RCW depending on the
circumstances of the violation.

NEW SECTION

WAC 220-200-180 Suspension of a special use per-
mit—Appeal hearing. (1) The department may suspend a
person's special use permit for the following reasons and cor-
responding lengths of time:

(a) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is found to have
committed an infraction under Title 77 RCW or the depart-
ment's rules for an act committed while the person is using
the special use permit, the department shall suspend the per-
son's special use permit for two years;

(b) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is convicted of
a misdemeanor or gross misdemeanor under Title 77 RCW or
the department's rules for an act committed while the person
is using the special use permit, the department shall suspend
the person's special use permit for five years;

(¢) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is convicted of
trespass, reckless endangerment, criminal conspiracy, or
making a false statement to law enforcement while hunting,
fishing, or engaging in any activity regulated by the depart-
ment, the department shall suspend the person's special use
permit for life;

(d) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
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continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is convicted of
a felony violation under Title 77 RCW for an act committed
while the person is using the special use permit, the depart-
ment shall suspend the person's special use permit for life;

(e) If the person has a hunting or fishing license revoked
or has hunting or fishing license privileges suspended in
another state, the department shall suspend the person's spe-
cial use permit for the duration of the underlying suspension
or revocation;

(f) If the person is cited, or charged by complaint, for an
offense under Titles 76, 77, 79, 79A, 9, and 9A RCW,; or for
unlawful use of a department permit, trespass, reckless
endangerment, criminal conspiracy, or making a false state-
ment to law enforcement while hunting, fishing, or engaging
in any activity regulated by the department for an act commit-
ted while the person is using the special use permit, the
department shall immediately suspend the person's special
use permit until the offense has been adjudicated; or

(g) If the person submits fraudulent information to the
department related to the person's special use permit, the
department shall suspend the person's special use permit for
five years.

(2) The department may suspend a person's special use
permit for two years if the person fails to abide by the terms
or conditions of the special use permit issued to that person.

(3) Any person with a disability issued a special use per-
mit, who is notified of an intended suspension may request an
appeal hearing under chapter 34.05 RCW. A written request
for hearing must be received within twenty days of the notice
of suspension.

NEW SECTION

WAC 220-200-190 Disability designation. (1) A per-
son meeting the definition of "person with a disability" under
WAC 220-200-160, and who submits the required applica-
tion and accompanying documentation shall be granted a dis-
ability designation by the department.

(2) A person whose application for a disability designa-
tion is denied by the department may request a hearing to
contest the denial. A written request for a hearing must be
received within twenty days of the notice of suspension.

AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-305-120 Harvesting of shellfish, food fish
or game fish by persons with a disability. (1) Definitions:
(a) "Harvester with a disability" means a person ((with-a

permanent)) who has been granted a disability designation
and who possesses a valid disabled harvester ((permit))
endorsement issued by the department;

(b) "Disabled harvester ((permit)) endorsement" means
((epermit—eard;-or)) an endorsement to a license issued by
the department to ((aﬁy)) a person ((w&h—a—pefm&ﬂeﬂt—drs-&bﬁ-

&s—the—d-rfeeter—m&y—feqtufe—shewmg—&r&t—the—&ppheam—rs—&
persen—with-a-qualifiring-disability)) who has been granted a

disability designation;
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((éﬁﬁﬁ—deﬁgﬂa{ed—kmes{er—eemp&meﬂ—eafd—mﬂ—be
the-issuanee-of-aharvesting lieense:))

(c) "Designated harvester companion" means a desig-
nated person who only assists with that physical function the
harvester with a disability is unable to perform during his or
her recreational activity in the taking of shellfish, food fish,
or game fish;

(d) "Designated harvester companion card" means an
identification card issued by the department to a harvester
with a disability for use by another person in assisting or act-
ing on the behalf of the harvester with a disability while
engaging in fishing or harvesting activities.

(2) A designated harvester companion card will be
issued to the holder of a disabled harvester endorsement
along with the issuance of a harvesting license.

(3) It is unlawful for a harvester with a disability to fail
to obtain all licenses, permits and catch record cards prior to
fishing.

(())) (4) The designated harvester companion, when
accompanied by the harvester with a disability, may assist the
harvester with a disability in taking shellfish, game fish and
food fish or engage in the taking of shellfish, game fish, and
food fish on behalf of the harvester with a disability.

() (5) It is unlawful for a designated harvester com-
panion to assist a harvester with a disability unless the har-
vester with a disability is present and participating in the fish-
ing activity, except:

((€a))) The harvester with a disability is not required to
be present at the location where the designated harvester
companion is harvesting shellfish for the harvester with a dis-
ability. The harvester with a disability is required to be in the
direct line of sight of the designated harvester companion
who is harvesting shellfish for him or her, unless it is not pos-
sible to be in a direct line of sight because of a physical
obstruction or other barrier. If such a barrier or obstruction
exists, the harvester with a disability is required to be within
one-quarter mile of the designated harvester companion who
is harvesting shellfish for him or her and must have a form of
reliable and direct communication.

((65))) (6) 1t is unlawful for a designated harvester com-
panion to assist a harvester with a disability unless the desig-
nated harvester companion ((is-tieensed-and-has-the-desig-
nated-harvestercompanion-—card-onhis-orherpersen)) has a
valid equivalent harvesting license issued by Washington
state or another state.

(7) 1t is unlawful for a designated harvester companion
to assist a harvester with a disability unless the designated
harvester companion is licensed and has the designated har-
vester companion card on his or her person.

((66))) (8) Shellfish, game fish or food fish harvested by
a designated harvester companion on behalf of a harvester
with a disability becomes part of the harvester with a disabil-
ity's ((bag)) daily or possession limit, and must be kept sepa-
rate from the designated harvester companion's ((bag)) daily
or possession limit.

(((H—A—vielation—efthis—seetion—is—punishable—under
REW-77145:380-)) (9) It is unlawful for a harvester with a

disability to utilize spin casting gear during fly fishing only
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season, unless the harvester with a disability has been issued
a special use permit from the department.
(a) Such person may use spin casting gear with a casting

bubble and monofilament line with no limit on breaking
strength; and

(b) Hook size and barb restrictions, fishing fly require-
ments, and bait and weight prohibitions as provided for in
WAC 220-310-150, apply to both conventional fly fishing
and spin casting fly fishing.

(10) A violation of this section is punishable under RCW
77.15.380, or other statutes under chapter 77.15 RCW
depending on the circumstances of the violation.

AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-413-140 Hunting of game birds and ani-
mals by persons with a disability. (1) Definitions:

(a) "Hunter with a disability" means a person ((with-a
permanent)) who has been granted a disability designation
and who possesses a valid disabled hunter ((persit)) endorse-
ment issued by the department.

(b) "Disabled hunter ((permit)) endorsement” means ((a
permit;—eard;-or)) an endorsement to a license issued by the

department to ((any)) a person ((with-a-permanent)) granted a
dlsablhty ((whe—&pphes—te—ﬂae—éepafﬁﬁeﬂ{—&nd—pfeseﬂ%s—sueh

of a-hunting lieense)) designation.

(c) "Designated hunter companion" means a designated
person who only assists with that physical function the hunter
with a disability is unable to perform, such as stalking, shoot-
ing, tracking, retrieving, or the tagging of game birds and
game animals.

(d) "Designated hunter companion card" means an iden-
tification card issued by the department to a hunter with a dis-
ability for use by another person in assisting or acting on the
behalf of the hunter with a disability while engaging in hunt-
ing activities.

(e) "Accompany" means the hunter with a disability and
the designated hunter companion are in the physical presence
of each other, not to exceed a 1/4-mile separation. While
stalking or shooting an animal, the hunter with a disability
and the designated hunter companion must have a form of
reliable and direct communication.

(2) A designated hunter companion card will be issued to
the holder of a disabled hunter endorsement upon purchase of
a hunting license.

(3) It is unlawful for a hunter with a disability to fail to
obtain all required licenses, tags, or stamps before hunting.

() (4) It is unlawful for a designated hunter compan-
ion to assist a hunter with a disability unless the designated
hunter companion has the designated hunter companion card
on his or her person. A designated hunter companion must
have a valid hunting license issued by Washington state or
another state.
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(a) The designated hunter companion must accompany
the hunter with a disability when stalking or shooting game
on behalf of the hunter with a disability.

(b) The designated hunter companion does not need to
accompany the hunter with a disability while tracking an ani-
mal wounded by either hunter, or while tagging or retrieving
a downed animal on behalf of the hunter with a disability.

((4))) (5) Tt is unlawful for the hunter with a disability or
the designated hunter companion to fail to:

(a) Immediately cut, notch, or date any required tag upon
harvesting a game bird or animal; and

(b) Affix the tag to the carcass of the game bird or animal
as soon as reasonably possible after killing the game.

() A-violation-ofsubsection (21,3 ) or{4)of thissee-

tten-is-punishable-tnder REOW 77145400, 74540, 7715—-
l 5 he e { thevielation.))

(6) Game birds or game animals killed, tagged or
retrieved by a designated hunter companion on behalf of a
hunter with a disability do not count against the designated
hunter companion's bag or possession limit.

(7) 1t is unlawful for a hunter with a disability to possess
a loaded firearm in a motor vehicle, or shoot from a motor

vehicle, unless the ((Vehie}e—ts—s%epped—ﬂ&e—vehﬂr}e—rs

placard-must-be-displayed-and-visible)) hunter with a disabil-
ity has been issued a special use permit from the department,
and:

(a) The vehicle is stopped. the vehicle is removed from
the maintained portion of the roadway, and the motor is
turned off: and

(b) A valid blue disabled hunter "shooting from a vehi-
cle" identification placard must be displayed and visible.

(8) It is unlawful for a hunter with a disability to utilize a
crossbow in archery or muzzleloader season, unless the
hunter with a disability has been issued a special use permit
from the department.

(9) A violation of this section is punishable under RCW
77.15.400, 77.15.410, 77.15.430, or 77.15.750 or other stat-
utes under chapter 77.15 RCW, depending on the circum-
stances of the violation.

NEW SECTION

WAC 220-413-210 Trapping of furbearing animals
by persons with a disability. (1) Definitions:

(a) "Trapper with a disability" means a person who has
been granted a disability designation and who possesses a
valid disabled trappers endorsement issued by the depart-
ment.

(b) "Disabled trapper endorsement" means an endorse-
ment to a license issued by the department to a person granted
a disability designation.

(¢) "Designated trapper companion" means a designated
person who only assists with that physical function the trap-
per with a disability is unable to perform, such as trap place-
ment, baiting, patrolling, retrieving, or the tagging of furbear-
ing animals during trapping season.
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(d) "Designated trapper companion card" means an iden-
tification card issued by the department to a trapper with a
disability for use by another person in assisting or acting on
the behalf of the trapper with a disability while engaging in
trapping activities.

(e) "Accompany" means the trapper with a disability and
the designated trapper companion are in the physical pres-
ence of each other, not to exceed a 100-foot separation. The
trapper with a disability and the designated trapper compan-
ion must have a form of reliable and direct communication.

(2) A designated trapper companion card will be issued
to the holder of a disabled trapper endorsement upon pur-
chase of a trapping license.

(3) It is unlawful for a trapper with a disability to not fol-
low all agency rules and to fail to possess all required licenses
and permits before trapping.

(4) It is unlawful for a designated trapper companion to
assist a trapper with a disability unless the designated trapper
companion has the designated trapper companion card on his
or her person. A designated trapper companion must have a
valid trapper license issued by Washington state or another
state.

(a) The designated trapper companion must accompany
the trapper with a disability during trap placement, baiting,
and patrolling on behalf of the trapper with a disability.

(b) The designated trapper companion does not need to
accompany the trapper with a disability while retrieving the
catch on behalf of the trapper with a disability.

(5) Furbearing animals killed or retrieved by a desig-
nated trapper companion on behalf of a trapper with a disabil-
ity do not count against the designated trapper companion's
bag, daily, or possession limit.

(6) A violation of this section is punishable under WAC
220-417-010, 220-417-020, 220-417-030, or other statutes
under chapter 77.15 RCW depending on the circumstances of
the violation.

WSR 18-06-085
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 6, 2018, 11:57 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
14-085.

Title of Rule and Other Identifying Information:
Amends WAC 181-86-180 concerning voluntary revocation.
The primary change is the format requirements and clarifica-
tion.

Hearing Location(s): On May 17, 2018, at 8:30, at the
Hampton Inn, 486 Bradley Boulevard, Richland, WA 99352.

Date of Intended Adoption: May 17, 2018.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna@
k12.wa.us, fax 360-586-4548, by May 10, 2018.

WSR 18-06-085

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by May 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The office of pro-
fessional practice offers voluntary surrender of a license. This
WAC change clarifies and simplifies the requirements.

Reasons Supporting Proposal: Streamlines and clarifies
rule, does not make significant policy changes.

Statutory Authority for Adoption: Chapter 28A.410
RCW.

Statute Being Implemented: Chapter 28A.410 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board, Catherine Slagle, director of OPP, office of superin-
tendent of public instruction, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

March 6, 2018
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 06-14-010,
filed 6/22/06, effective 7/23/06)

WAC 181-86-180 Voluntary surrender of certifi-
cates. A holder of a certificate who has not received a final
order for revocation of his or her certificate may voluntarily
surrender his or her certificate to the superintendent of public
instruction if the certificate holder believes that he or she is or
might be ineligible to hold a certificate for any reason which
is or might constitute grounds for ((reveeation—ef)) disci-
plinary action for the certificate holder other than conviction
of a felony crime stated within WAC 181-86-013(1).

A certificate holder voluntarily surrendering a certificate
shall provide the superintendent of public instruction the fol-
lowing affidavit((2)).

be ineligible to hold a certificate(s) for reasons ((whieh)) that
do or might constitute grounds for ((reveeation-ofthe-ecertifi-
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. . 1 L ol Loubli Lo
schoel-effieials—withinthe state-of Washingten-that T have

i )) disciplinary action on the certif-
icate(s). I further understand that the superintendent of public
instruction will notify other states and public and private
school officials with the state of Washington that I have vol-
untarily surrendered my certificate(s)."

Certificate Number:

Name:

Upon request for reinstatement of such certificate, the
applicant must comply with chapter 181-77 or 181-79A
WAC and, in addition, must disclose in full the reasons for
the voluntary surrender of the certificate. In the event the sur-
rendered certificate would have expired or lapsed but for the
surrendering of the certificate, the applicant must meet all
requirements for reinstating an expired or lapsed certificate.

WSR 18-06-086
WITHDRAWL OF PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
(by Code Reviser's Office)
[Filed March 6, 2018, 12:45 p.m.]

WAC 392-400-325, 392-401-005, 392-401-010, 392-
401-015, 392-401-020 and 392-401-030, proposed by the
superintendent of public instruction in WSR 17-17-167,
appearing in issue 17-17 of the Washington State Register,
which was distributed on September 6, 2017, is withdrawn by
the office of the code reviser under RCW 34.05.335(3), since
the proposal was not adopted within the one hundred eighty
day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 18-06-087
PROPOSED RULES
SECRETARY OF STATE
[Filed March 6, 2018, 3:19 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
10-038.

Title of Rule and Other Identifying Information: Elec-
tions related to ballot declaration, ballot postmark, security,
replacement ballots, recounts, voter intent, ballot signatures,
initiative signatures, validation statistics, recounts, and other
related subjects.

Hearing Location(s): On April 12,2018, at 10:00 a.m., at
the Secretary of State Elections Office, 520 Union Avenue
S.E., Olympia, WA 8501 [98501].

Date of Intended Adoption: April 13.

Submit Written Comments to: Sheryl Moss, P.O. Box
40229, Olympia, WA 98504-0229, email sheryl.moss@sos.
wa.gov, fax 360-664-4619, by March 26, 2018.
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Assistance for Persons with Disabilities: Contact Sheryl
Moss, phone 360-902-4180, fax 360-664-4619, email sheryl.
moss@sos.wa.gov, by March 26, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments provide statewide consistency in election
administration and voter registration. The [This] includes
clarification of a voter's signature for ballots and state peti-
tions, the ballot declaration, ballot postmark, recounts, voter
intent, replacement ballots, ballot processing, testing of tabu-
lation programing and accessible voting units, validation sta-
tistics, secure storage and locations.

Reasons Supporting Proposal: Changes clarify proce-
dures for the improvement of election administration, voter
registration, and the initiative process for statewide consis-
tency.

Statutory Authority for Adoption: RCW 29A.04.611.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of the secretary of state, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Sheryl Moss, Miriam Campbell, P.O.
Box 40229, Olympia, WA 98504, 360-902-4180; and
Enforcement: Sheryl Moss, P.O. Box 40229, Olympia, WA
98504, 360-902-4180.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

March 6, 2018
Mark Neary
Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 17-12-090,
filed 6/6/17, effective 7/7/17)

WAC 434-230-015 Ballots and instructions. (1) Each
ballot shall specify the county, the date, and whether the elec-
tion is a primary, special or general.

(2) Each ballot must include instructions directing the
voter how to mark the ballot, including write-in votes if can-
didate races appear on the ballot.

(3) Instructions that accompany a ballot must:

(a) Instruct the voter how to cancel a vote by drawing a
line through the text of the candidate's name or ballot mea-
sure response;

(b) Notify the voter that, unless specifically allowed by
law, more than one vote for an office or ballot measure will
be an overvote and no votes for that office or ballot measure
will be counted;
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(c) Explain how to complete and sign the ballot declara-
tion. The following declaration must accompany the ballot:

"I do solemnly swear or affirm under penalty of perjury
that I am:

A citizen of the United States;

A legal resident of the state of Washington;

At least 18 years old on election day;

Voting only once in this election;

Not under the authority of the Department of Corrections
for a Washington felony conviction; ((and))

Not disqualified from voting due to a court order((<));

Not voting in any other jurisdiction in the United States
for this election; and

It is illegal to forge a signature or cast another person's
ballot. Attempting to vote when not qualified, attempting to
vote more than once, or falsely signing this declaration is a
felony punishable by a maximum imprisonment of five years,
a maximum fine of $10,000, or both."

The declaration must include space for the voter to sign
and date the declaration, for the voter to write his or her
phone number, and for two witnesses to sign if the voter is
unable to sign.

(d) Explain how ((te)) the voter may make a mark, wit-
nessed by two other people, if the voter is unable to ((sign-the
deelaration)) write their signature;

(e) Explain that a power of attorney cannot be used to
sign a ballot for someone else;

(f) Explain how to place the ballot in the security enve-
lope and place the security envelope in the return envelope;

((#)) (g) Explain how to obtain a replacement ballot if
the original ballot is destroyed, spoiled, or lost;

((¢2))) (h) If applicable, explain that postage is required,
or exactly how much postage is required. See WAC 434-250-
200 on return postage;

(@) (1) Explain that, in order for the ballot to be
counted, it must be either postmarked no later than election
day or deposited at a ballot drop box no later than 8:00 p.m.
election day;

((®)) (1) Explain how to learn about the locations, hours,
and services of voting centers and ballot drop boxes, includ-
ing the availability of accessible voting equipment;

(()) (k) Include, for a primary election that includes a
partisan office other than a presidential primary race, a notice
on an insert explaining:

"In each race, you may vote for any one candidate listed.
The two candidates who receive the most votes in the primary
will advance to the general election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

((d9)) (D) Include, for a general election that includes a
partisan office, the following explanation:

"If a primary election was held for an office, the two can-
didates who received the most votes in the primary advanced
to the general election.

WSR 18-06-087

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(i1) In a year that president and vice president appear on
the general election ballot, the following must be added to the
statement required by (k)(i) of this subsection:

"The election for president and vice president is differ-
ent. Candidates for president and vice president are the offi-
cial nominees of their political party."

(4) Instructions that accompany a special absentee ballot
authorized by RCW 29A.40.050 must also explain that the
voter may request and subsequently vote a regular ballot, and
that if the regular ballot is received by the county auditor, the
regular ballot will be tabulated and the special absentee ballot
will be voided.

(5) Each ballot must explain, either in the general
instructions or in the heading of each race, the number of can-
didates for whom the voter may vote (e.g., "vote for one").

(6)(a) If the ballot includes a partisan office other than a
presidential primary race, the ballot must include the follow-
ing notice in bold print immediately above the first partisan
congressional, state or county office: "READ: Each candidate
for partisan office may state a political party that he or she
prefers. A candidate's preference does not imply that the can-
didate is nominated or endorsed by the party, or that the party
approves of or associates with that candidate."

(b) When the race for president and vice president
appears on a general election ballot, instead of the notice
required by (a) of this subsection, the ballot must include the
following notice in bold print after president and vice presi-
dent but immediately above the first partisan congressional,
state or county office: "READ: Each candidate for president
and vice president is the official nominee of a political party.
For other partisan offices, each candidate may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(c) The same notice may also be listed in the ballot
instructions.

(7) Counties may use varying sizes and colors of ballots,
provided such size and color is used consistently throughout
a region, area or jurisdiction (e.g., legislative district, com-
missioner district, school district, etc.). Varying color and
size may also be used to designate various types of ballots.

(8) Ballots shall be formatted as provided in RCW
29A.36.170.

(9) Removable stubs are not considered part of the ballot.

(10) If ballots are printed with sequential numbers or
other sequential identifiers, the county auditor must take
steps to prevent ballots from being issued sequentially, in
order to protect secrecy of the ballot.

Counties may use ballot envelopes and instruction in
stock until December 31, 2018.

Proposed



WSR 18-06-087

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-250-080 Replacement ballots. The county
auditor ((meay)) shall issue a replacement ballot, as authorized
by RCW 29A.40.070, if the request is received prior to 8:00
p-m. on election day. Requests may be made in person, in
writing, by telephone, or electronically, by the voter, a family
member, or a registered domestic partner.

Each county auditor shall allow access to an electronic
ballot system to both active and inactive voters for replace-
ment ballots no later than the eighth day prior to election day.

If a voter appears in person at a county auditor's office
before 8:00 p.m. election day and requests a ballot, the
county auditor must determine if the voter is registered to
vote in Washington.

(1) If the voter is registered in the same county, issue a
replacement ballot.

(2) If the voter is registered in another county, access and
print a replacement ballot from that county, if the electronic
ballot system is available.

(3) If the voter is not registered within the state or the
electronic ballot system is not available, the county auditor
must offer the voter a provisional ballot.

Replacement ballots or the original ballot, whichever is
received first, shall be credited to the voter's registration file
and tabulated if the ballot meets all requirements for tabula-
tion. If the auditor receives additional ballots from a voter, as
indicated by the fact that the voter is already credited with
voting, the additional ballots shall not be counted and shall be
forwarded to the county canvassing board for rejection.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-250-110 Processing ballots. (1) "Initial pro-
cessing" means all steps taken to prepare ballots for tabula-
tion. Initial processing includes, but is not limited to:

(a) Verification of the signature and postmark on the bal-
lot declaration;

(b) Removal of the security envelope from the return
envelope;

(c) Removal of the ballot from the security envelope;

(d) Manual inspection for damage, write-in votes, and
incorrect or incomplete marks;

(e) Duplication of damaged and write-in ballots;

(f) Scanning and resolution of ballots on a digital scan
voting system; and

(g) Other preparation of ballots for final processing.

(2) "Final processing" means the reading of ballots by an
optical scan voting system for the purpose of producing
returns of votes cast, but does not include tabulation.

(3) "Tabulation" means the production of returns of
votes cast for candidates or ballot measures in a form that can
be read by a person, whether as precinct totals, partial cumu-
lative totals, or final cumulative totals.

(4) Prior to initial processing of ballots, the county audi-
tor shall notify the county chair of each major political party
of the time and date on which processing shall begin, and
shall request that each major political party appoint official
observers to observe the processing and tabulation of ballots.
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If any major political party has appointed observers, such
observers may be present for initial processing, final process-
ing, or tabulation, if they so choose, but failure to appoint or
attend shall not preclude the processing or tabulation of bal-
lots.

(5) In1t1a1 processmg of Voted ballots((—whteh—mﬂy

mg—s—ysffem—)) may begln as soon as Voted ballots are recelved

Initial processing includes digital scanning and resolution of
ballots where tabulation does not take place. All ballots must

be kept in secure storage until final processing. Secure stor-
age must employ the use of numbered seals and logs, or other
security measures which will detect any inappropriate or
unauthorized access to the secured ballot materials when they
are not being prepared or processed by authorized personnel.
The county auditor must ensure that all security envelopes
and return envelopes are empty, either by a visual inspection
of the punched hole to confirm that no ballots or other mate-
rials are still in the envelopes, or by storing the envelopes
with a tie, string, or other object through the holes.

(6) Final processing of voted ballots, which may include
scanning ballots on an optical scan voting system, may begin
after 7:00 a.m. on the day of the election. Final processing
may begin after 7:00 a.m. the day before the election if the
county auditor follows a security plan that has been submit-
ted by the county auditor and approved by the secretary of
state to prevent tabulation until after 8:00 p.m. on the day of
the election.

(7) Tabulation may begin after 8:00 p.m. on the day of
the election.

(8) In counties tabulating ballots on an optical scan vote
tallying system, the vote tallying system must reject all over-
votes and blank ballots.

(a) All rejected ballots shall be outstacked for additional
manual inspection.

(b) The outstacked ballots shall be inspected in a manner
similar to the original inspection with special attention given
to stray marks, erasures, and other conditions that may have
caused the vote-tallying device to misread and reject the bal-
lot.

(c) If inspection reveals that a ballot must be duplicated
in order to be read correctly by the vote tallying system, the
ballot must be duplicated.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-250-120 Verification of the signature and
return date. (1) A mail ballot shall be counted if:

(a) The ballot declaration is signed with a valid signa-
ture. A valid signature may be the voter's name or a distinc-
tive mark or symbol signed by the voter.

(1) If the voter is unable to sign his or her name, the voter
may make a mark or symbol with two witnesses' signatures.

A signature stamp accompanied by two witness signatures is
an acceptable mark.

(ii) A power of attorney cannot be used as a signature for
a voter;

(b) The signature has been verified pursuant to WAC
434-379-020((;erifthe—voter-isunable-to-sign-his-er her
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name;two-other personshave-witnessed-the-veter's-mark));
and

(c)(i) The envelope is postmarked not later than the day
of the election and received not later than the day before cer-
tification of the election. A postmark is any official mark,
imprint, or application that verifies when a ballot entered the

U.S. postal system. The postmark on the envelope is the offi-
cial date of mailing. If there are two postmarks, the earlier

postmark is the date of mailing. A hand cancellation by an
agent of the U.S. Postal Service is a postmark.

If the postmark is illegible or missing, the date of the

voter's signature is the date of mailing as per RCW 29A.40.-

110. If the postmark is illegible or missing and the voter did
not include a date with their signature, county auditors may

use available U.S. Postal Service tools to verify the date of
mailing;

(i1) The ballot is deposited in a ballot drop box no later
than 8:00 p.m. on election day; or

(iii) The ballot is received by fax or email no later than
8:00 p.m. on election day. If the ballot is from a voter who is
neither a service nor overseas voter, a hard copy of the ballot
and ballot declaration must also be received no later than the
day before certification of the election.

(2) Postage that includes a date, such as meter postage or
a dated stamp, does not qualify as a postmark. If an envelope
lacks a postmark or if the postmark is unreadable, the date to
which the voter has attested on the ballot declaration deter-
mines the validity of the ballot, per RCW 29A.40.110. If a
ballot is from a service or overseas voter, the date to which
the voter has attested on the ballot declaration determines the
validity of the ballot, per RCW 29A.40.100.

(3) The signature on the ballot declaration must be com-
pared with the signature in the voter's voter registration file
using the standards established in WAC 434-379-020. The
signature on a ballot declaration may not be rejected merely
because the signature is not dated, unless the date is neces-
sary to validate the timeliness of the ballot. The signature on
a ballot declaration may not be rejected merely because the
name in the signature is a variation of the name on the voter
registration record. The canvassing board may designate in
writing representatives to perform this function. All person-
nel assigned to the duty of signature verification shall sub-
scribe to an oath administered by the county auditor regard-
ing the discharge of his or her duties. Personnel shall be
instructed in the signature verification process prior to actu-
ally canvassing any signatures. Local law enforcement offi-
cials may instruct those employees in techniques used to
identify forgeries.

(4)(a) For ballots returned by fax or email, the county
auditor must apply procedures to protect the secrecy of the
ballot. If returned by email, the county auditor must print the
email and attachments; the printed email and signed declara-
tion page must be processed and retained like other ballot
declarations, and the printed ballot must be processed and
retained like other ballots. The electronic versions of the
email, ballot declaration, and ballot are exempt from public
disclosure in order to maintain secrecy of the ballot. Voted
ballots returned by email may be returned with multiple
attachments or as multiple emails.
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(b) If the ballot is from a voter who is neither a service
nor overseas voter, the voter must also return a hard copy of
the ballot and ballot declaration no later than the day before
certification.

(1) Consistent with WAC 434-250-080, the first valid
ballot and declaration received is counted; subsequently
received versions are not counted.

(i1) In order to maintain secrecy of the ballot, the hard
copy ballot may not be compared to the ballot received elec-
tronically.

(iii) Voted ballots returned electronically no later than
8:00 p.m. on election day are timely even if the hard copy
subsequently returned contains a postmark after election day.

(c) Ballots returned electronically with a missing or mis-
matched signature are processed as established in RCW
29A.60.165 and WAC 434-261-050.

(5) The signature verification process shall be open to
the public, subject to reasonable procedures adopted and pro-
mulgated by the canvassing board to ensure that order is
maintained and to safeguard the integrity of the process.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-261-045 Secure storage. ((Reeeived-ballots
and-ballot-images-must-be-maintained)) Secure storage is a

container or room that stores voted ballots and electronic data
containing voted ballot images. Secure storage must employ
the use of numbered seals and logs, or other security mea-
sures, that document each individual's access to the voted bal-
lots or voted ballot images, and detect inappropriate access to
the secure storage. Voted ballots and voted electronic ballot
images must remain in secure storage except during process-
ing, duplication, resolution, inspection by the canvassing

board, or tabulation. ((Seeure-storage-mustemploy-the-use-of
! o

>

lets-and)) Unsecured ballots must be accompanied by at least
two county auditor staff at all times.

A secure location is a room or other facility where pro-
gramming and equipment used for ballot tabulation are
stored. A secure location must use the same security mea-
sures as for voted ballots and voted ballot images.

Use of numbered seals requires:
(1) A seal log that documents the numbers of the seals

and the individuals applying or removing seals; and

(2) At least two individuals present when seals are
applied or removed. Both must sign the seal log.

Closing of unstaffed ballot boxes must follow WAC
434-250-100. Voted ballots and voted ballot images may
only be accessed in accordance with RCW 29A.60.110 and
29A.60.125.

AMENDATORY SECTION (Amending WSR 12-14-074,
filed 7/2/12, effective 8/2/12)

WAC 434-261-050 Unsigned ballot declaration or
mismatched signatures. (1) If a voter neglects to sign a bal-
lot declaration, signs with a mark and fails to have two wit-
nesses attest to the signature, or signs but the signature on the
ballot declaration does not match the signature on the voter
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registration record, the county auditor shall notify the voter
by first class mail of the correct procedures for curing the sig-
nature. If the ballot is received during the last three business
days before the final meeting of the canvassing board, or the
voter has been notified by first class mail and has not
responded by the last three business days before the final
meeting of the canvassing board, the county auditor must
attempt to notify the voter by telephone using information in
the voter registration record.

(2) If the voter neglects to sign, or signs with a mark and
fails to have two witnesses attest to the signature, the voter
must either:

(a) Appear in person and sign the declaration no later
than the day before certification of the primary or election; or

(b) Sign a copy of the declaration, or mark the declara-
tion in front of two witnesses, and return it to the county audi-
tor no later than the day before certification of the primary or
election.

(3) If the signature on the declaration does not match the
signature on the voter registration record, the voter must
either:

(a) Appear in person and sign a new registration form no
later than the day before certification of the primary or elec-
tion. The updated signature provided on the registration form
becomes the signature in the voter registration record for the
current election and future elections; or

(b) Sign a signature update form that includes both the
ballot declaration required by WAC 434-230-015 and the
voter registration oath required by RCW 29A.08.230, and
return it to the county auditor no later than the day before cer-
tification of the primary or election. The signature on the sig-
nature update form must match the signature on the returned
ballot declaration. The signature provided on the signature
update form becomes the signature in the voter registration
record for the current election and future elections.

(4)(a) If the signature on the declaration does not match
the signature on the registration record because the last name
is different, the ballot may be counted as long as the first
name and handwriting are clearly the same. If it appears that
the voter has changed his or her name, and the information
required under RCW 29A.08.440 to complete a name change
is not provided or is illegible, the county auditor shall send
the voter a change-of-name form under RCW 29A.08.440
and direct the voter to complete the form.

(b) If the signature on the ballot declaration does not
match the signature on the registration record because the
voter signed with a middle name, nickname, or initials, the
ballot may be counted as long as the last name and handwrit-
ing are clearly the same.

(5) If the name on the signature does not match the
printed name, and the signature on the ballot declaration does
not match the signature on the voter registration record,
because the ballot was signed by another registered voter, the
ballot may be counted for the registered voter who actually
signed the ballot declaration if:

(a) The voter who signed the declaration can be identi-
fied;

(b) The signature on the declaration matches the signa-
ture on the voter registration record; and
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(c) The voter who signed the declaration has not returned
another ballot.

The county auditor may only count the races and mea-
sures for which the voter who signed the declaration is eligi-
ble to vote.

(6) Disposition of other ballot signature circumstances:

(a) Ballot signed using a power of attorney. The county
auditor shall process the ballot in the same manner as an
unsigned ballot and send an affidavit that explains:

(i) A power of attorney cannot be used for voting pur-

poses;
(ii) The penalty for voting another's ballot;

(iii) The voter must personally sign or make a mark wit-
nessed by two people;

(iv) How to contact the county auditor immediately if the
voter did not vote the ballot submitted.

The affidavit shall provide the following declaration for
the voter's signature:

"I do solemnly swear or affirm under penalty of perjury
that I:

Am a citizen of the United States;

Am a legal resident of the state of Washington;

Am at least 18 years old on election day:;

Am voting only once in this election;

Am not under the authority of the department of correc-
tions for a Washington felony conviction;

Am not disqualified from voting due to a court order;

Am not voting in any other jurisdiction in the United
States in this election;

Voted the ballot submitted and am authorizing the ballot

to be counted on my behalf; and
Understand it is illegal to forge a signature or cast

another person's ballot. Attempting to vote when not quali-

fied, attempting to vote more than once, or falsely signing

this declaration is a felony punishable by a maximum impris-
onment of five years, a maximum fine of $10,000, or both."

The county auditor shall forward the ballot to the prose-
cuting attorney for further investigation if the voter indicates

they did not vote the ballot submitted.

(b) Ballot signed by a voter's signature stamp. The
county auditor shall accept the signature stamp if it is accom-
panied by the signatures of two witnesses. Without the wit-
ness signatures, the county auditor shall process the ballot in

the same manner as an unsigned ballot.
(c) Ballot signed by a different voter and that voter has

already submitted a ballot. The county auditor shall process
the ballot in the same manner as an unsigned ballot and send
an affidavit that explains:

(1) The penalty for voting another's ballot;

(i1) The voter must personally sign or make a mark wit-
nessed by two people;

(ii1) How to contact the county auditor immediately if the
voter did not vote the ballot submitted.

The affidavit shall provide the declaration for ballots
signed by a power of attorney in subsection (6) of this sec-
tion.

The county auditor shall forward the ballot to the prose-
cuting attorney for further investigation if the voter indicates
they did not vote the ballot submitted.
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(7) If it is determined that the signature on a ballot decla-
ration does not match the signature on the registration record
and, prior to 8:00 p.m. on election day, the registered voter
asserts that the signature on the ballot declaration is not his or
her signature, the voter may be provided the opportunity to
vote a replacement ballot.

((M)) (8) A voter may not cure a missing or mismatched
signature for purposes of counting the ballot in a recount.

(%)) (9) A record must be kept of all ballots with miss-
ing and mismatched signatures. The record must contain the
date on which the voter was contacted or the notice was
mailed, as well as the date on which the voter subsequently
submitted a signature to cure the missing or mismatched sig-
nature. That record is a public record under chapter 42.56
RCW and may be disclosed to interested parties on written
request.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-261-086 Statewide standards on what is a
vote. (1) Pursuant to 42 U.S.C. § 15481 (a)(6) and Bush v.
Gore, 531 U.S. 98 (2000), the following standards determine
whether irregular marks on a ballot constitute a valid vote
that may be counted.

(a) Target area. Any marks made in the target area shall
be counted as valid votes, with the exceptions below. Any
marks made outside of the target area shall be valid only if
they form a pattern of similar marks as outlined in (b) of this
subsection, or qualify as written instructions in (e) of this
subsection. Marks that trace or outline the target area are not
valid votes unless they form a pattern of similar marks as out-
lined in (b) of this subsection. The following marks in the tar-
get area are exceptions that are not valid votes:

(i) Obvious stray marks;

(i1) Hesitation marks;
(iii) Parts of written notes; and

(iv) Corrected votes, as described in (c) and (e) of this
subsection.

(b) Pattern of similar marks. Marks made outside of the
target area shall be counted as valid votes as long as those
marks form a pattern of similar marks. All races and issues
for which the voter has indicated a choice outside the target
area must have a similar mark.

(1) Marks made outside of the target area may be counted
as valid votes even if one pattern of similar marks is used on
one page of the ballot and another pattern of similar marks is
used on another page of the ballot.

(i) Marks made outside of the target area shall be
counted as valid votes if one pattern of similar marks is used
for measures and another pattern of similar marks is used for
candidate races.

(iii) If some marks are in the target area and some are
not, but the same #ype of mark is used, all such marks shall be
counted as valid votes.

(iv) If the marks strike through candidate names or ballot
measure responses in a pattern of similar marks throughout
the ballot, all such marks shall be counted as valid votes.
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(v) A mark outside the target area on a ballot that con-
tains only one race or measure is not required to form a pat-
tern.

(c) Corrected votes.

(1) If the voter has followed the instructions for correct-
ing a vote, the stricken vote shall not be counted.

(i1) If a second choice is marked, it shall be counted as a
valid vote. If a second choice is not marked, the race shall be
considered undervoted.

(iii) If the voter has marked two target areas and placed
an 'X' or slash over one of the marked areas, the choice with-
out the X' or slash shall be counted as a valid vote.

(d) Not a correction. If the voter has both marked a
choice correctly and placed an 'X' in the same target area, but
has not marked a second target, it shall be counted as a valid
vote. Changes made by the voter to wording printed on the
ballot will not invalidate votes cast for that race or measure.

(e) Written instructions. If the voter has attempted to
vote or correct a vote by providing written instruction regard-
ing his or her intent, it shall be counted as the voter instructed.
Written instructions can include words, circles, lines, or
arrows.

(f) Identifying marks. Marks identifying the voter, such
as initials, signatures, or addresses do not disqualify a ballot.

(g) Overvotes. Races or issues that have more target
arcas marked than are allowed are overvotes. No votes for
that race or issue shall be counted. An exception is write-in
votes for a candidate already printed on the ballot, as pro-
vided in (i) of this subsection.

(h) Write-in: Blank target area. If a name is written on a
write-in line, it shall be counted as a valid write-in vote
regardless of whether the corresponding target area is
marked.

(1) Write-in: Already on the ballot. If the name of a can-
didate who is already printed on the ballot is written in, that
vote shall not be tallied as an overvote, but shall be counted
as a valid vote for the printed candidate. This applies even if
both target areas are marked or no target areas are marked.

(j) Write-in: Name variations. If a write-in vote is cast
for a declared write-in candidate using a commonly recog-
nizable nickname or spelling variation, it shall be counted as
a valid vote for that candidate.

(k) Write-in: Blank line. If the write-in target area is
marked, but no name is written on the line, it shall not be
counted as a valid vote, even though it may be tallied as a
write-in vote by the tabulation system.

(1) Write-in: Blank line and candidate. If a candidate's
target area is marked, and the write-in target area is marked
but no name is written on the line, it shall not be tallied as an
overvote, but shall be counted as a valid vote for the printed
candidate.

(m) Write-in: Name combinations. If a write-in vote is
cast for a candidate with a combination of names already on
the ballot, it shall NOT be counted as a vote for either printed
candidate, but rather shall be counted as a valid vote for the
name as written.

(n) Write-in: ((Overvetes)) Candidate and write-in
response area. If a candidate's target arca is marked, the
write-in target area is also marked, and something other than
that candidate's name is written in the write-in response area,
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it shall be counted as an overvote and not a valid vote for any

candidate. ((JEhis—apphes—Mieﬂaer—emet—ﬂaetafget—afea—feﬁhe
wﬁe—m—ts—maﬂeed—)) If a candidate's target area is marked and
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requiring resolution. Staff resolving ballots must have com-

pleted training on voter intent rules as outlined in WAC 434-
261-086. A log of the resolutions must be printed linking

the write-in target area is not marked, it shall be counted as a
valid vote for the marked candidate. If the voter's intent can-

not be ascertained, the ballot shall be referred to the canvass-
ing board.

(o) Write-in: Not eligible. A write-in vote for a race not
appearing on the voter's ballot shall not be counted.

Exception: If a provisional ballot has been cast and the
voter has written in an office or measure that is not on the bal-
lot, that vote shall be counted if it is determined, based on the
voter's registration, that he or she is eligible to vote for that
office or measure.

(p) Write-in: Vote in the wrong place. A write-in vote for
a race appearing elsewhere on the ballot shall be counted as a
valid vote, as long as all other requirements are fulfilled and
the office, position number and political party, if applicable,
are clearly indicated.

(q) Messy marks. When otherwise valid votes marked in
a target area partially extend into the response area, it shall be
counted as a vote if most of the mark is in the target area and
intent can easily be discerned.

(r) Pattern of partisan voting. Voter intent in any single
contest shall not be determined based on a pattern of partisan
voting on the ballot.

Exception: On a federal write-in absentee ballot
(FWAB) in which the voter has not written in a candidate's
name but has written in the name of a political party, the writ-
ten instructions may be counted as a vote if the canvassing
board can discern that a candidate's party preference is con-
sistent with the voter's instructions. The canvassing board
shall not count the instructions as a vote if no candidate's
party preference is consistent with the voter's instructions, or
if multiple candidates' party preferences are consistent with
the voters' instructions.

(s) Anything else. Voter intent on questionable marks
not covered by the rules in this manual must be determined
by county canvassing boards according to all applicable laws
of the state of Washington and the canvassing board manual.
Where more than one rule may apply, the county canvassing
board has authority to determine which rule is most appropri-
ate.

(2) The secretary of state shall publish an illustrated ver-
sion of these standards in each optical scan and digital scan
voting system used in the state. The secretary of state shall
distribute the illustrated version to each county canvassing
board and post it on the web site.

(3) The secretary of state shall periodically review and
update the manual as necessary, and seek input from county
canvassing boards and other interested parties to ensure that
the standards remain current and comprehensive.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-261-102 Resolving ballots on digital scan
vote tallying systems. In counties tabulating ballots on a dig-
ital scan vote tallying system, two staff designated by the
auditor's office must resolve each ballot((s)) identified as
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staff conducting the resolutions to the ballots resolved. The
log must be signed by the two staff.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-262-013 Crediting voters. (1) A voter may
not be credited for voting if the ballot was voted after election
day, was received later than the day before certification of the
election, or will otherwise not be counted.

(2) The crediting of voters in the county election man-
agement system must be completed prior to certification of
the election.

(3) The reconciliation of voters credited with ballots
counted shall be completed prior to certification of the elec-
tion. The certification must include, but is not limited to,
information indicating that the number of ballots counted
equals the number of voters credited. If these numbers do not
match, the county auditor must take steps to reconcile the
numbers and any discrepancies. If the county auditor cannot
reconcile the numbers, documentation of steps taken to rec-
oncile and any other applicable information must be included
with the official reconciliation.

(4) Changes to the list of registered voters, such as new
registrations, transfers, or cancellations, may not be made fol-
lowing a general election until the crediting reconciliation is
complete. Correction of errors is allowed.

(5) The county auditor shall make an electronic or paper
copy of the list of registered voters immediately following
this reconciliation. ((Usingthis-data)) Following each general
election, the county auditor shall ((alse)) use this data to pro-
duce ((validation-statisties)) the number of voters participat-
ing in the election for each ((miner)) taxing district in the
county as required by WAC 434-262-017. Once the list is
copied and the ((alidation-statisties-are)) taxing district voter
turnout report is complete, changes to the database may be
made.

(6) Following certification of the election, each credited
voter's history of voting must be updated in the statewide
voter registration database.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-262-017 ((Calewlating—validationfigures
and-resultsfor)) General election turnout for validation

of bonds and levies. ((DFerbonds-andlevies-other-than

seheol-distrietlevies,-before-determining-ajurisdietion's-val-
idationfigures;)) Following each general election, the county
auditor must determine the number of ((vetes-eastin-thejuris-
dietion)) voters participating in the ((last)) general election
((m&s%be—dete&nmed—FeHewes—the—sta%e—Ge&s&&ﬁeﬂ—sm%es—

n "
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pass)) for each taxing district in the county and provide this

number to each district. Districts may use that number to
determine the number of votes required for bond and levy
passage in the next year.

The county auditor is not responsible for determining
minimum turnout or yes votes required for ballot measures
and shall not determine if ballot measures meet requirements
for passage.

AMENDATORY SECTION (Amending WSR 09-12-078,
filed 5/29/09, effective 6/29/09)

WAC 434-264-110 Manual recount—Process. The
counting board may only count the responses for one race or
measure at a time. The following process to count the ballots
shall be used during a recount.

(1) Each counting board shall be given the ballots one
precinct or batch at a time. The results from the original count
shall not be given to the counting board with the ballots. The
precinct or batch number must be made available to any
observers.

(2) The ((balets)) counting board shall ((beserted)) sort
the ballots into separate stacks for each of the candidates or
side of a ballot measure. Additional stacks may be created for
overvotes, undervotes, and write-ins.

(3) ((Each—stack—ofballets—must-be)) Members of the
counting board must manually ((eeunted)) count each sorted
stack at least twice to confirm the number of votes ((ineach
staek)). The results of the manual count shall not be shared
until ((beth-persenshave-counted-the-ballots)) each stack's
count has been confirmed.

(4) ((ndividual—tathes—for—each—stack—shall-be—com-
pared:)) If the manual stack counts match, the counting board
shall report the results ((shal-bereported)) to the designated
staff person and the results shall be compared to the precinct
or batch results previously certified.

(5) If the ((twe)) manual counts do not match the pre-
cinct or batch results previously certified, the ballots shall be
counted by the same counting board one more time. If the
manual counts still do not match the precinct or batch results
previously certified, the discrepancy must be reported to the
designated staff person and the ballots referred to another
counting board to be confirmed.

(6) Once the results are confirmed, the canvassing board
shall amend both the cumulative and precinct abstracts to
reflect the results of the recount as required by RCW
29A.64.061.
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AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-324-115 Challenge of voter's registration.
(1) All county auditors and the secretary of state shall furnish
to the public on request forms that allow a registered voter to
challenge the registration of another voter pursuant to RCW
29A.08.810 through 29A.08.850. The secretary of state must
make the form available on its web site.

(2) Voter registration challenges filed with the county
auditor shall be published on the county auditor's web site as
required by RCW 29A.08.835. The final decision of the
county auditor or canvassing board shall also be posted on the
county auditor's web site. The challenge and final decision

must remain on the county auditor's web site for one month
after the final decision was made.

AMENDATORY SECTION (Amending WSR 16-13-063,
filed 6/13/16, effective 7/14/16)

WAC 434-335-330 Logic and accuracy test certifica-
tion. (1) The official logic and accuracy test shall be certified
by the county auditor or deputy, the secretary of state repre-
sentative, and any political party observers for a state primary
or general election in accordance with RCW 29A.12.130.
Additionally, the county auditor must verify in writing that
the version numbers for all software, firmware, and hardware
of the voting system used have not changed from the certified
versions.

(2) The county auditor shall provide the secretary of state
representative copies of the following documents:

(a) Test results;

(b) A zero report;

(c) Signed verification of the version numbers;

(d) Signed certification of the official logic and accuracy
test;

(e) A test log of:

(i) The number of accessible voting units to be used in
the primary or election; and

(i1) The electronic duplication system, if electronic
duplication will be used in the primary or election; and

(f) Any other documentation requested by the secretary
of state representative in advance of the official test.

(3) Copies of the certification documents must be
retained by the secretary of state and the county auditor. All
test results, test ballots, the signed certification, and a copy of
the tabulation programming or the actual tabulation equip-

ment must be kept in secure storage ((unti-the-equipmentis
L5 . leetion_T]

aeeess)) as defined in AC 434-261-045 until ballots are to

be tabulated.
(4) If, for any reason, changes are made to the ballot
counting programming after the official logic and accuracy

test, an emergency logic and accuracy test must be conducted
pursuant to WAC 434-335-310.

Proposed
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AMENDATORY SECTION (Amending WSR 10-03-072,
filed 1/18/10, effective 2/18/10)

WAC 434-335-550 Direct recording electronic target
area tests. Each county employing a direct recording elec-
tronic voting device must conduct a test to confirm that the
target area indicated on each ballot face is programmed cor-
rectly. If the direct recording electronic device is going to be
employed as an electronic ballot marker, the county must fol-
low the requirements of WAC 434-335-560. Otherwise, the
county must test ((aH-baHetstyles-enatleast-ene)) cach
device to ensure that the programming is correctly counting
and accumulating every office, measure, and selection by the
voter.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-335-560 Electronic ballot marker test.
Each county employing an electronic ballot marker must con-
duct a test to confirm the target area indicated on each ballot
face is programmed correctly. The county must test all ballot

styles ((eﬂ—&t—lgast—eﬂe—deﬂee—te—eﬂﬁ&e—the—pfegf&mﬂﬁng—ts

and-seleetion-by-the-voter)) using the ballot marker program-
ming and test all devices to ensure each device is marking
ballots correctly.

AMENDATORY SECTION (Amending WSR 12-14-074,
filed 7/2/12, effective 8/2/12)

WAC 434-379-012 Acceptance of signatures. (1) The
secretary of state must determine if the person who signed a
petition is registered to vote. The information may be
researched in voter registration records using first name, last
name, address, or any combination thereof. A signature may
not be rejected merely because:

(a) The person signed with a middle name, nickname, or
initials instead of the first name in the voter registration
records, as long as the handwriting is clearly the same;

(b) The last name on the petition differs from the last
name in the voter registration records, as long as the
addresses and the handwriting on the first name are clearly
the same;

(¢) The last name on the petition or in the voter registra-
tion records is hyphenated while the last name in the other
source is not;

(d) The first name and last name on the petition are
reversed in the voter registration records;

(¢) The address on the petition does not match the
address in the voter registration records;

(f) The handwriting on the printed name or address does
not match the handwriting on the signature; or

(g) The voter is on inactive status.

(2) If the secretary of state is unable to locate the person
in the voter registration records, the signature shall be
rejected as not registered to vote.

(3) If the person is registered to vote, the signature on the
petition sheet must be matched to the signature in the person's
voter registration record using the standards in WAC 434-
379-020. If the signature on the petition:

Proposed
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(a) Is handwritten and matches the signature in the voter
registration record according to the standards in WAC 434-
379-020, the signature must be accepted.

(b) Does not match the signature in the voter registration
record, the signature must be rejected.

(c) Matches the signature in the voter registration record
but another signature on the petition has already been
accepted for that voter, the subsequent signature must be
rejected as a duplicate.

AMENDATORY SECTION (Amending WSR 06-02-028,
filed 12/28/05, effective 1/28/06)

WAC 434-379-020 Signature verification standard.
A signature on a petition sheet must be matched to the signa-
ture on file in the voter registration records. The following
characteristics must be utilized to evaluate signatures to
determine whether they are by the same writer:

(1) The signature is handwritten.

(2) Agreement in style and general appearance, includ-
ing basic construction, skill, alignment, fluency, and a gen-
eral uniformity and consistency between signatures;

((&))) (3) Agreement in the proportions of individual let-
ters, height to width, and heights of the upper to lower case
letters;

((3))) (4) Irregular spacing, slants, or sizes of letters that
are duplicated in both signatures;

((4)) (5) After considering the general traits, agreement
of the most distinctive, unusual traits of the signatures.

A single distinctive trait is insufficient to conclude that
the signatures are by the same writer. There must be a combi-
nation or cluster of shared characteristics. Likewise, there
must be a cluster of differences to conclude that the signa-
tures are by different writers.

WSR 18-06-088
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed March 6, 2018, 3:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
11-122 on May 21, 2013.

Title of Rule and Other Identifying Information: Amend-
ments, new sections and repeals of existing regulations in
chapters 220-352 and 220-354 WAC: Amending WAC 220-
352-010 Fish receiving ticket definitions, 220-352-020 When
state of Washington fish receiving tickets are required, 220-
352-040 Description of Washington state nontreaty fish
receiving tickets, 220-352-060 Distribution of copies of non-
treaty fish receiving tickets, 220-352-130 Distribution of
copies of shellfish receiving ticket, 220-352-140 Signa-
tures—Fish receiving tickets, 220-352-150 Imprinters—Fish
receiving tickets, 220-352-160 Fish receiving ticket account-
ability, 220-352-230 Commercial food fish and shellfish
transportation ticket, 220-352-250 Sale under a limited fish
seller endorsement, 220-354-090 Puget Sound salmon—
Quick reporting, 220-354-250 Willapa Bay salmon fall fish-
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ery and 220-354-290 Grays Harbor salmon fall fishery; new
WAC 220-200-035 [220-352-035] Requirement to prepare
fish receiving ticket forms completely and accurately—
Determining the appropriate form, 220-352-290 Unlawful
acts, 220-352-300 Coastal groundfish and halibut—Addi-
tional reporting requirements, 220-352-305 Coastal Dunge-
ness crab—Additional reporting requirements, 220-352-310
Forage fish and mackerel—Additional reporting require-
ments, 220-352-315 Columbia River salmon, sturgeon and
smelt—Additional reporting requirements, 220-352-320
Willapa Bay and Grays Harbor salmon and sturgeon—Addi-
tional reporting requirements, 220-352-325 Puget Sound
salmon and sturgeon—Additional reporting requirements,
220-352-330 Coastal salmon troll—Additional reporting
requirements, 220-352-335 Puget Sound shrimp—Additional
reporting requirements, 220-352-340 Puget Sound crab—
Additional reporting requirements, 220-352-345 Sea urchin
and sea cucumber—Additional reporting requirements and
220-352-350 Geoduck—Additional reporting requirements;
and repealing WAC 220-352-030 State of Washington fish
receiving tickets—When not required—Unlawful acts, 220-
352-050 Required information on nontreaty fish receiving
tickets, 220-352-110 Description of Washington state elec-
tronic fish receiving ticket, 220-352-120 Required informa-
tion on electronic fish receiving tickets, 220-352-180 Duties
of commercial purchasers and receivers, and 220-352-190
Duties of commercial fishers.

Hearing Location(s): On or after April 13, 2018, at 8:00
a.m., at the Natural Resources Building, Room 172, 1111
Washington Street S.E., Olympia, WA 98504 [98501].

Date of Intended Adoption: May 4, 2018.

Submit Written Comments to: Scott Bird, Washington
Department of Fish and Wildlife (WDFW), Rules Coordina-
tor, 600 Capitol Way North, Olympia, WA 98501-1091,
email Rules.Coordinator@dfw.wa.gov, fax 360-902-2403,
by April 12, 2018.

Assistance for Persons with Disabilities: Contact Tami
Lininger, phone 360-902-2267, TTY 360-902-2207, email
Tami.Lininger@dfw.wa.gov, by April 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule is to establish a voluntary program for expanding the
use of electronic fish receiving tickets within the state. Elec-
tronic fish tickets are currently required by WDFW for all
directed commercial groundfish deliveries caught off the
west coast. The proposed rule would also expand mandatory
electronic fish tickets to directed Pacific halibut fisheries,
groundfish deliveries from Alaska and Canada, and research
landings. In addition, staff are proposing to restructure chap-
ter 220-352 WAC on fish tickets.

Reasons Supporting Proposal: Electronic fish receiving
tickets data will improve the speed with which WDFW
receives landings data and reduces data entry costs. Some
buyers are already required to submit electronic tickets, and
therefore this will reduce the burden of having to submit
paper tickets for only select fisheries. Additionally, minor
changes to the organization and language of the chapter will
improve clarity on fish ticket rules for stakeholders and allow
managers more flexibility in amending sections in the future.
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Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.04.055, 77.04.090.

Statute Being Implemented: None.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDFW, governmental.

Name of Agency Personnel Responsible for Drafting:
Corey Niles, 1111 Washington Street S.E., Olympia, WA,
360-902-2733; Implementation: Deputy Chief Mike Cenci,
1111 Washington Street S.E., Olympia, WA 360-902-2938;
and Enforcement: Chief Steve Bear, 1111 Washington Street
S.E., Olympia, WA, 360-902-2938.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule proposal does not affect hydraulics.

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement

Introduction

Fish receiving tickets ("fish tickets") are mandatory for
all commercial deliveries of unprocessed fish and shellfish in
the state with few exceptions. This rule making would:

1. Create a voluntary program to expand the use of elec-
tronic fish tickets.

2. Expand mandatory electronic reporting of fish tickets
to cover more deliveries of Pacific halibut and groundfish.

3. Reorganize and streamline existing fish ticket regula-
tions.

The expansion of mandatory reporting is the one area
that might impose additional costs on businesses. The reorga-
nization and streamlining of the regulations are not expected
to create new costs as the changes involved would only clar-
ify existing rules and add minor substantive requirements
(e.g., requiring buyers to report the place or port of delivery).
Core requirements for fish tickets would remain unchanged.

The voluntary expansion of [the] electronic reporting
program would likewise not be expected to adversely affect
small businesses. Businesses would only be expected to par-
ticipate if the costs of the program were less than minor or if
there were other advantages of reporting electronically over
using paper fish tickets.

Number and Type of Business[es] Affected

Mandatory electronic reporting began in 2011 and
included just deliveries from the Pacific Fishery Management
Council's groundfish individual fishing quota (IFQ) program.
In 2017, mandatory electronic reporting expanded to include
all directed groundfish. There are exceptions for incidentally
caught groundfish and halibut in the salmon troll and pink
shrimp fisheries. This rule making would leave those excep-
tions in place.

The proposed expansion of mandatory electronic report-
ing would cover deliveries of groundfish and halibut that
were not covered by the 2017 expansion. Businesses not cur-
rently subject to mandatory electronic reporting that purchase
Pacific halibut from the directed commercial fishery, ground-
fish or halibut caught on research trips, or groundfish or hali-
but caught off Alaska or British Columbia would be affected

Proposed
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by the expansion. Fish ticket records from 2013-2017 show
five to nine businesses with this type of fish buying activity.
Some may have ceased doing business in the state and have
only been active earlier in the time period used for analysis.

Potential New Costs

Access to a computer, the internet, and a printer are the
major potential costs involved with using electronic fish
receiving ticket forms. The electronic reporting portal itself is
provided free of charge and compatible with all modern web
browsers. The current system will work with smartphones
and tablets, although it was not designed specifically for
mobile use and could be more difficult to use compared to a
desktop or laptop. Mobile apps for electronic reporting are
expected to become available sometime in the next few years.

The department assumes that many businesses already
use computers, printers, and the internet for other aspects of
their operations. At the same time, the department recognizes
that fish buying businesses are diverse and is aware of
smaller operations that operate with little equipment other
than a vehicle and telephone. If subject to the mandatory
electronic fish ticket requirement, businesses could experi-
ence more-than-minor costs from needing to purchase the
equipment and pay for internet service.

Computers with internet access and printers are available
freely through public libraries around the state. However,
they could be inconvenient for businesses to use. There is
range of costs for computers and printers. A basic setup could
be purchased for under $500 with more advanced configura-
tions costing two or more than four times as much. The
department estimates that internet service would cost on the
order of $300 to $500 per year.

Businesses would also need to spend staff time toward
setup and training in the use of [an] electronic reporting sys-
tem. The system is as easy to use as the paper-based system.
At the same time, it may take time for users to become famil-
iar with its features. The department estimates that businesses
would need to spend ten to twenty hours to set up and train
for electronic reporting.

Potential New Costs Relative to Business Revenues

A more-than-minor-cost "means a cost per business that
is less than three-tenths of one percent of annual revenue or
income, or one hundred dollars, whichever is greater." (RCW
19.85.020(2)). Under this definition, the $100 minimum
threshold applies to annual revenues under $33,333.34. For a
business earning $100,000 per year, the more-than-minor-
cost threshold would be $300.

The department does not have direct information on rev-
enues earned by fish and shellfish buying and processing
companies. Fish tickets do record ex-vessel revenues, which
are the amounts fish buyers pay to fishers for their catch. This
information can be used to gauge the amount of overall reve-
nues earned using data collected by NOAA Fisheries North-
west Fisheries Science Center's Economic Data Collection
(EDC) program.

The EDC program reports a number of performance sta-
tistics, including annual fish purchase costs as a ratio of
annual revenues. For small processors, the median ratio aver-
aged 0.801 over 2009-2015. The data suggests that the ratio
of fish purchase costs to revenues earned is highly variable

Proposed

Washington State Register, Issue 18-06

between processors. Over 2009-2015, the minimum lower
25th percentile was 0.469 and the maximum upper 25th per-
centile was 0.986.

Of note, the EDC program only collects information
from buyers participating in the groundfish IFQ fishery. Buy-
ers who do not buy any IFQ groundfish, which would include
the business[es] affected here, are not covered. Processors
that are covered by the program do report economic informa-
tion for all species they buy, however. Buyers who receive
but do not process fish are also not covered. These businesses
may receive less of a markup when selling. The department
recognizes the uncertainty in the data but believes it provides
a helpful means of gauging the potential size of new costs rel-
ative to revenues.

Over 2013-2017, the average annual ex-vessel revenues
reported by the companies potentially affected by the new
mandatory reporting requirement ranged from just under
$840,000 to $1.1 million. Based on 0.801 ratio of fish pur-
chase costs to overall revenues earned, this equates to overall
annual revenues of just over $1 million to $1.4 million. The
corresponding more-than-minor-cost thresholds would be
between $3,000 and $4,200. The data does show a few larger
businesses influencing these average statistics. In contrast to
the average, the median ex-vessel revenues paid per business
ranged from around $150,000 to over $330,000.

The statistics reported so far are based on the full suite of
fish buying activity from these businesses. Groundfish and
halibut deliveries appear to provide only a small proportion
of the overall total. On average, these businesses have sub-
mitted between three and five Pacific halibut or groundfish
fish tickets per year compared to an average of roughly four
hundred fifty fish tickets overall. The average ex-vessel rev-
enues paid for groundfish and halibut ranged from roughly
$14,000 to $64,000 with the equivalent median values being
$3,000 and $13,000.

Considering these numbers, some businesses may
choose to stop purchasing groundfish and Pacific halibut
deliveries altogether if electronic reporting is a minor part of
their business and an unattractive option. On the other hand,
electronic reporting may be attractive and businesses may
seek to participate in the voluntary program and report more
types of deliveries using electronic fish tickets. Businesses
receiving fish from Alaskan waters may already report elec-
tronically using a separate Alaska-based system.

A copy of the statement may be obtained by contacting
Corey Niles, 1111 Washington Street S.E., Olympia, WA,
phone 360-902-2733, fax 360-902-2943, email corey.niles@
dfw.wa.gov.

March 6, 2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-010 Fish receiving ticket definitions.
The following definitions apply to this chapter:

(1) "Department" means the Washington Department of
Fish and Wildlife, Fish Program - Commercial Harvest Data
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Team, 600 Capitol Way North, Olympia, Washington 98501-
1091.

(2) ((“Belivery—means—arrival-at-a—place—orportand
elud ale £ chol hin 4

) "Fish" means food fish classified under WAC
((226-12-010-and)) 220-300-370, game fish classified under
WAC 220-300-380, and any other fish species subject to
catch or harvest reporting requirements under state or federal
law.

((5))) (3) "Fish broker" means a person who facilitates
the sale or purchase of raw or frozen fish or shellfish on a fee
or commission basis, without assuming title to the fish or
shellfish and is required to have a fish dealer license.

(((®)) A broker is not required to have a fish dealer
license if the fish or shellfish only transit the state of Wash-
ington, and no storage, handling, processing, or repackaging
occurs within the state.

((B)yAbroker-who-takesphysieal possession-of fish-or
bttt inal . l | cic]

€6))) (4) "Fish buyer," "buyer," or "wholesale fish buyer"
means a person who:

(a) Takes first possession or ownership of fish or shell-
fish directly from a commercial fisher that is landed into the
state of Washington; or

(b) Takes first possession or ownership of raw or frozen
fish or shellfish in the state of Washington from interstate or
foreign commerce; or

(c) Engages in the wholesale buying or selling of fish or
shellfish harvested by fishers exercising treaty rights; or

(d) Acts as an agent for a wholesale fish buyer, to include
purchasing or receiving fish or shellfish on a contractual
basis.

(D)) (5) "Fish receiving ticket" ((means—a—deocument

ets)) is an official department document, available in paper or
electronic form, for recording the delivery of commercial fish
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and shellfish and related transactions identified in WAC 220-
352-020.

((68))) (6) "Fisher" means a person engaged in commer-
cial fishing activities.

() (1) "Fresh" or "raw" means unprocessed and
unfrozen, regardless of whether the fish or shellfish are in the
round, cleaned, or packaged for retail sale.

((€9))) (8) "Frozen" means completely frozen through-
out. Flash frozen and surface glaze frozen fish and shellfish
are unfrozen fish and shellfish.

9) "Groundfish" refers to the flatfish, rockfish, and

roundfish species managed under the Pacific Fishery Man-
agement Council's Pacific Coast Groundfish Fishery Man-

agement Plan and equivalent management plans in British
Columbia and Alaska. The term is largely synonymous with
the definition of "bottomfish" at WAC 220-300-040 but iden-
tifies a more limited subset of species.

(10) For deliveries made from the groundfish fisheries
operating under 50 C.F.R., Part 660, the terms "to land",

'landing", and "landed" are equivalent to the term "to
deliver" as defined under RCW 77.15.630 (4)(b).

(11) "Nontreaty" means all entities not qualified by defi-
nition as "treaty."

(12) Except as provided, "original receiver" or "receiver"
means a person who holds a wholesale fish buyer endorse-
ment or a limited fish seller endorsement. Except as pro-
vided, an original receiver means the first person in posses-
sion of fish or shellfish in the state of Washington who is act-
ing in the capacity of a buyer:

(a) A fisher who is not the holder of a limited fish seller
endorsement and who sells fish or shellfish to anyone other
than a wholesale fish buyer, or a fisher who delivers fish or
shellfish and places the fish or shellfish into interstate or for-
eign commerce, is the original receiver of the fish or shell-
fish;

(b) A cold storage facility that holds fish or shellfish for
a fisher is not an original receiver, provided that the facility
does not process, package, or otherwise handle the fish or
shellfish;

(c) A person transporting fish or shellfish on behalf of a
fisher, and who is in possession of an accurately completed
commercial food fish and shellfish transportation ticket, is
not an original receiver, provided that the fish or shellfish are
transported only to a cold storage facility or to a wholesale
fish buyer.

(13) "Processed" means preparing and preserving and
requires a fish buyer's license. Preserving includes treating
with heat, including smoking and kippering. Cooked crab is
processed. Preserving also includes freezing fish and shell-
fish.

(14) "Shellfish" means shellfish classified under WAC
((220-12-620)) 220-320-010 and any other marine inverte-
brate species subject to catch or harvest reporting require-
ments under state or federal law.

(15) "Treaty" and "treaty Indian," for purposes of fish
receiving tickets only, means persons who are members of
federally recognized Indian tribes who harvest fish or shell-
fish in Washington pursuant to an Indian treaty, whether such
harvest is on or off reservation.
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(16) "Working day" means Monday through Friday,
exclusive of a Washington state or federal holiday.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-352-020 When state of Washington fish
receiving tickets are required. (1) Wholesale fish buyers
must complete a state of Washington fish receiving ticket((s
are-required)) for:

(a) ((Fresh)) All fish and shellfish delivered in the state
of Washington((-ineludingdeliveriesnotpurchased-bya
jeater.which-shall ed b bac] ko]

preduet)). This includes fish or shellfish transported into

Washington from another state, territory, or country as well
as fish or shellfish landed or harvested in Washington and
delivered into interstate or foreign commerce. Additionally,
any other fish or shellfish landed by the fisher and not deliv-
ered to the buyer, such as weigh-back, zero-value product, or
take-home, must also be recorded on a fish receiving ticket.

((€8))) (b) Raw fish and shellfish that are transported into
the state of Washington after being previously delivered in
another state, territory, or country must be recorded using an
import ticket.

(c) Purchase of fish or shellfish from a fisher who is also
a dealer, if the fisher/dealer has not previously completed a
fish receiving ticket((z

ey Feragefish)) or has not provided a copy of the fish
receiving ticket or ticket number as proof.

(2) State of Washington fish receiving tickets are
required for retail sales offered under a limited fish seller
endorsement (WAC 220-352-250).

(3) A fish broker must comply with subsection (1) of this
section unless receiving raw or frozen fish or shellfish that:

(a) Never enter into the state;

(b) Are in transit through the state of Washington and no
storage, handling, processing, or repackaging occurs within
the state; or

(c) Have been previously documented on a state of
Washington fish receiving ticket.

(4) If a fisher wishes to donate fish or shellfish to a non-
profit or other organization but does not possess a valid
wholesale fish buyer or a limited fish seller endorsement,
they must deliver to an original receiver who must report the
fish or shellfish on a fish receiving ticket.

(5) Fishers must ensure that a fish receiving ticket is
completed for any forage fish that are:

(a) Transferred at sea to another vessel.

((D-Ferage-fish)) (b) Caught for use as bait by the catch-
ing vessel and not transferred to another vessel or an original
receiver.

Proposed

Washington State Register, Issue 18-06

(@t is-untovefik to-fai ] i L

T715-630-)) (6) Fish receiving tickets are not required for the
following transactions:

(a) Fish or shellfish purchased from holders of a whole-
sale fish buyer or limited fish seller endorsement provided
that the receiver or buyer complies with the recordkeeping
requirements under RCW 77.15.568 and retains this informa-
tion with the fish or shellfish.

(b) Fish or shellfish purchased at retail.

(c) Fresh or frozen fish or shellfish that are in transit
through the state of Washington, if no storage, handling, pro-
cessing, or repackaging occurs within the state.

(d) Private sector cultured aquatic products.

(e) Processed fish or shellfish except frozen fish or shell-
fish not previously delivered in another state, territory or
country.

() Any importation of fish that are not classified food
fish under WAC 220-300-370 or importation of shellfish that
are not classified shellfish under WAC 220-370-010.

NEW SECTION

WAC 220-352-035 Requirement to prepare fish
receiving ticket forms completely and accurately—Deter-
mining the appropriate form. (1) Receivers must com-
pletely, accurately, and legibly prepare fish receiving tickets
using a department-approved electronic or department-sup-
plied paper form, as further specified in this section.

(2) Receivers must use an electronic fish receiving ticket
form for the following:

(a) Deliveries from vessels fishing under the Pacific
Fishery Management Council's Pacific Coast Groundfish
Fishery Management Plan and related regulations under 50
C.F.R., Part 660. This requirement includes deliveries from
research vessels but excludes deliveries of groundfish made
under the trip limits for salmon troll and pink shrimp trawl
vessels.

(b) Deliveries from directed commercial halibut vessels
fishing under 50 C.F.R., Part 300 or vessels conducting
research surveys for the International Pacific Halibut Com-
mission.

(c) Deliveries of groundfish harvested from the offshore
waters off Alaska or British Columbia.

(3) Receivers not required to report under subsection (2)
of this section may report using electronic fish receiving
ticket forms if they enter into an electronic fish receiving
ticket reporting agreement with the department.

(a) The department reserves the discretion to limit the
use of electronic fish receiving ticket reporting agreements
based on species, gears, areas, times, or other factors.

(b) Electronic fish receiving ticket reporting agreements
will identify how to access the appropriate electronic forms
and may include terms and conditions related to the timing
and manner of completion and submittal.

(¢) Receivers may not submit paper fish receiving tickets
for deliveries covered by an electronic fish receiving ticket
reporting agreement.
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(d) The department or receiver may terminate an elec-
tronic fish receiving ticket reporting agreement with thirty
days notice to the other party.

(e) A receiver who fails to comply with the terms of the
electronic fish receiving ticket agreement commits a viola-
tion of this chapter.

(4) A receiver that is not required or authorized by agree-
ment to use electronic fish receiving ticket forms must report
using the appropriate paper form. There are separate forms
for nontreaty troll fish, marine fish, shellfish, and Puget
Sound salmon; and separate forms for treaty fish and treaty
shellfish.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-040 ((Peseription-of)) Required infor-
mation for Washington state nontreaty fish receiving

tickets. (1) The ((department-ereates;prepares;-prints;and
distributesupen—request-the fellowing nentreatyfishreeetv-

the)) following information is required to be reported on all
nontreaty fish receiving ticket forms for all deliveries except
imports (WAC 220-352-020 (1)(b)):

(a) ((Fisherman:)) Fisher identification: The name and
license number of the licensed deliverer.

(b) Address: The address of the licensed deliverer.

(c) Boat name: The name or Coast Guard number of the
landing vessel, unless the fishery does not require a vessel.

(d) WDFW boat registration: The Washington depart-
ment of fish and wildlife boat registration number, unless the
fishery does not require a vessel.

(e) Gear: The code number or name of the specific type
of gear used.

(f) ((Fisherman's)) Fisher's signature: The signature of
the licensed deliverer as required in WAC 220-352-140.

(g) Date: Date of landing.

(h) Original receiver: Name of original receiver and the
department number assigned to original receiver.

(i) Buyer identification: The name of buyer and the
department number assigned to buyer.

(j) Receiver's signature: The signature of the original
receiver as required in WAC 220-352-140.

(k) Number of days fished: Days spent catching fish.

(1) Fish or shellfish caught inside or outside 3-mile limit:
Check one box.

(m) Catch area:

(i) The salmon catch area code if salmon are caught.

(i1)) The marine fish/shellfish catch area code if marine
fish are caught or shellfish are caught or harvested.

(n) ((Faly-spacefor-whelesale-fish-buyer'suse: Used-at
the-whelesale-fish-buyer's-diseretion:)) Port: Port or landing

location of delivery using the relevant location code in use by
the department.
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(o) Species ((eede—The—department—assigned—speetes
eode:

£s))) description: Species must be reported using the rel-
evant species or species category code in use by the depart-

ment.

(p) Delivery amounts:

(1) Number of individuals caught: Deliveries of salmon
and sturgeon and all species landed as part of an incidental
catch allowance or catch ratio restriction that is expressed in
numbers of fish must be reported as counts of individuals.

(i) The number of ghost shrimp in dozens, the number of
oysters in dozens or gallons.

(iii) The original total weight in round pounds of all
shellfish or fish, except that pounds of legally dressed fish
and shellfish may be recorded in original dressed weight so
long as dressed fish and shellfish are designated as dressed on
the fish receiving ticket.

((€9)) (q) Value of fish and shellfish sold or purchased((:

9)).
i) Summa

landed.

(ii) Total amount: Total value of landing.

(r) Take-home fish: Species, number, and pounds of fish
or shellfish retained for personal use.

((6M)) (s) Crew: The name and signature of crew mem-
bers who take home fish for personal use.

((B)APugetSoundsalmenfishreeetving ticketmustbe
completely;aceurately,andlegibly preparedfor:

Deliveriesof | i in_intand
watersand

information for species or species groups
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eaught:)) (t) Any other fishery specific requirements under
this chapter.

(3) For deliveries reported using paper fish receiving
ticket forms:

(a) A valid license card or duplicate license card issued
by the department used with an approved mechanical
imprinter satisfies the requirements in subsection (1)(a)
through (e) of this section except as provided in WAC 220-
352-150.

(b) A valid dealer or buyer card issued by the department
used with an approved mechanical imprinter satisfies the
requirements in subsection (1)(h) and (i) of this section.

(4) For import deliveries under WAC 220-352-020
(1)(b), the receiver must:

(a) Report the following information on the fish receiv-
ing ticket form:

(i) Place of origin: Area of harvest using the department

provided area code.

(ii) Date of harvest: Date the fish or shellfish were deliv-
ered in the place of origin.

(iii) Date of import: Date the fish or shellfish entered
Washington state.

(iv) Buyer or broker name.

(v) Fisher or harvester name.

(vi) Deliverer name.

(vii) Delivery amount: Species description and weights.

(b) Attach any previously completed fish receiving
ticket, or equivalent document, or the bill of lading to the fish
receiving ticket form.
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Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-352-060 ((Pistributionr)) Completion, sub-
mission, distribution, and retention of copies of nontreaty
fish receiving tickets. (1) Original receivers must complete
state of Washington nontreaty fish receiving tickets by
recording scale weights for all delivered fish at the conclu-
sion of the offload and prior to the fish being processed or
transported away from the delivery site.

(2) Fish receiving tickets paper forms must be made out
in quadruplicate (four copies) at the time of dehvery of fish
((er—shel—l—ﬁsh—l—t—ls—uﬂ%awfuﬂl—fer—t-he)) Original receivers must
use fish receiving tickets in numerical sequence, starting with
the lowest numbered ticket issued. Original receivers ((whe

tes-asfoHows)) r eportlng usmg paper forms must:

) Mall
the state copy (green) of the fish receiving ticket to the
department of fish and wildlife (department), except for orig-
inal receivers who submit a fish receiving ticket in portable

document format (PDF) to satisfy quick reporting require-
ments for salmon and sturgeon under WAC 220-352-315,
220-352-320, 220-352-325 and 220-352-330. The depart-
ment must receive the state copy no later than the sixth work-
ing day after the day the original receiver completes the fish
ticket.

(b) (Fhe-eriginalreeeivermust)) Retain the dealer cop-
ies (white and yellow) of the fish receiving ticket for his or
her records.

(c) The deliverer must retain the fisher copy (gold) for
his or her records.

(2) ((Hisunlawfol-for-an-eriginal-reeetver-who-submits
af eles;xlems] fish *E.Eeg ]mg txs. k.EE EE. f]ml t; 1e]tam a sxgx.xesl

, o lationof thi o - bebleunder RCW

Penalty:)) Original receivers who submit fish receiving tick-
ets using an electronic form must:

(a) Submit the ticket within twenty-four hours of com-
pletion of the delivery if required by WAC 220-352-035(2).

(b) Submit the ticket in compliance with the timely
reporting conditions set forth in an electronic fish receiving
ticket reporting agreement under WAC 220-352-035(3).

(c) Print and retain a copy of the completed electronic
fish receiving ticket for three years unless an alternative fish
ticket retention requirement is specified in an electronic fish
receiving ticket agreement.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-352-130 Completion, submission, distri-
bution, and retention of copies of shellfish receiving
ticket. (1) State of Washington shellfish receiving tickets
paper forms must be made out in quintuplicate (five copies)
at the time of delivery of shellfish. ((Fis-unlaswfalfor)) Orig-
inal receivers must use fish receiving tickets in numerical
sequence, starting with the lowest numbered ticket issued to
the original recelver The orlglnal receiver ((to-fail-to-distrib-

)) must:

(a)(d) ((Fer—shellfish—other—than—geoduck—<clams—frem

original-reeetvermust)) Mail the state copies (green and
pink) to the department of fish and wildlife (department) for

any shellfish, other than geoduck clams from department of
natural resources (DNR) geoduck tracts. The department
must receive the state copies no later than the sixth working
day after the day the original receiver completes the ticket.

(i1) ((Fergeeduek-—elams—from DNRtraets;-the-eriginal

reeetvermust)) Mail one state copy (green) to the department
for any geoduck clams from DNR tracts. The department
must receive its copy no later than the sixth working day after
the day the original receiver completes the ticket. The origi-
nal receiver must give the other state copy (pink) to DNR at
the time of weigh-out, unless otherwise directed by DNR.

(b) ((Fhe-originalreceivermust)) Retain the dealer cop-
ies (white and yellow) for his or her records for three years.

(¢) ((Fhe-deliverermust-retain-thefisher's)) Provide the
fisher his or her copy (gold) for his or her records.

(2) ((A—vielatien—ofthis—section—is—punishableunder
REWTF7 145630 Unkew-i-ishand shetish-eateh-aecount-

mg—PeﬂaJ:FyL)) Original receivers who submit fish receiving
tickets using an electronic form must:

(a) Submit and retain the fish ticket in compliance with
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é})) If an agent of the fisher delivers fish or shellfish to

the original receiver ((feeewes—t-he—ﬁsh—er—shel-lrﬁﬁh—by—aﬂy
method-other-than-direet-delivery)), the receiver ((shaH—&fﬁ*
his-erhersignature-to)) and the agent must complete and sign

the ﬁsh recewmg tlcket((—aﬁd—the—ﬁsh—feeeﬁmg—t}eket—s-haﬂ

aﬁd)) together W1th the transportatlon tlcket The receiver and
fisher shall assume complete responsibility for the correct-
ness of all entries on the fish receiving ticket.

(3) Any employee of a licensed wholesale fish buyer
who is authorized to receive or purchase fish or shellfish for
that buyer on the premises of the primary business address or
any of its plant locations as declared on the license applica-
tion or agreement described under WAC 220-352-035(3), is
authorized to initiate and sign fish receiving tickets on behalf
of his or her employer. The business, firm, or licensed whole-
sale fish buyer that the receivers are operating under is
responsible for the accuracy and legibility of all documents
initiated in their name by any employee or agent.

(4) If an original receiver submits an electronic fish

receiving ticket form, the fisher and original receiver must
sign the printed completed fish receiving ticket form to cer-

tify that all entries on the ticket are accurate and correct,

the terms and conditions set forth in the electronic fish receiv-

unless otherwise specified in an electronic fish receiving

ing ticket reporting agreement under WAC 220-352-035(3).

ticket reporting agreement (WAC 220-352-035(3)).

(b) Print and retain a copy of the completed electronic
fish receiving ticket for three years unless an alternative fish
ticket retention requirement is specified in an electronic fish
receiving ticket agreement.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-140 Signatures—Fish receiving tick-
ets. (1) ((Hisunlawfal-for-the-delivereror)) The fisher and
original receiver of both treaty and nontreaty fish or shellfish

((te-fait-te)) must sign the ((complete-nontreaty)) appropriate

(5) If the receiver must complete an electronic fish
receiving ticket form away from the place of delivery and it is
impractical for the fisher to comply with subsection (4) of
this section, the deliverer and receiver must sign the com-
pleted transportation ticket required by WAC 220-352-230
and attach it to the printed and signed copy of the completed
electronic fish receiving ticket form, unless otherwise speci-
fied in an electronic fish receiving ticket reporting agreement
(WAC 220-352-035(3)).

completed fish receiving ticket paper form to certify that all
entries on the ticket are accurate and correct.

(2) ((tisuntawful-for the-deliverer of treaty fish-or shell-

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-352-150 Imprinters—Fish receiving tick-

ets. ((Use-of a-mechanicalimprinterapproved-by-the-depart-
ment-inreonjunction-with-a-lieense-eard-or treaty Indian-iden-
. . ) . , ’

tifieation Em’.ts ld.imifj the E.hh erer; and a-dealer Fl.me o
Eﬁ“? f IS}E.'EE. to 1?'3;“1{3. Ehli “]EH cf ;ﬂ att S;HEE Ef. ashington

Previded;Fhat)) (1) Fishers and original receivers must

mechanically imprint the fish receiving ticket paper forms
with their department issued license cards.

Proposed
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(2) License card information may be recorded manually
on the ((state-efWashington)) fish receiving tickets in the fol-
lowing exceptions:

((H)) (a) Oregon licensed fishers delivering fish caught
in the Columbia River((

)

(b) Purchases made from out-of-state firms((

£3))):and

(c) Fishers selling on a delivery license who have not
received a delivery license card from the department at the
time of their first sale. All subsequent sales require use of a
license card.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-160 Fish receiving ticket accountabil-
ity—Paper forms. (1) ((Onlyeurrentstate-of Washington
fish-recetving tickets-may beused:

by For-a—whelesalefish-buyer)) When reporting using
fish receiving ticket paper forms under WAC 220-352-035,
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(2) Any person who is not a licensed wholesale fish
buyer or holder of a limited fish seller endorsement shall not
have blank fish receiving ticket paper forms in his or her pos-
session.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-230 Commercial ((feed)) fish and
shellfish transportation ticket. (1) ((Exeeptasprevidedin
subseetion{6)-of this-seettonttisunlawtulforcommeretal

ot heir-desi | 4 holesato fish ]
ers nor-holders-ofa-Himited-fish-seHler endorsement; to-faikto )
If fish or shellfish are transported from a vessel or catch site
(if the fishery does not require a vessel) prior to completing a
fish receiving ticket, the fisher must complete a commercial
((feed)) fish and shellfish transportation ticket as required by

this section. ((Fhese-tickets-mustbe-completed-prior-to-trans-
perting-fish-or shellfish-harvestedfor commeretal purpeses-or
¢ o1 oo F el hatd X

vessehatransportationtieket-must-be-completed-priorto
leavingthe-eateh-—sites)) The transportation ticket must

accompany the fish or shellfish until the fish receiving ticket
is completed. The purpose of this rule is to ensure catch

accountability when fish or shellfish are transported by the
((fisherman)) fisher or his or her designee ((ffem—t-hee&tehmg
vesselto-an-original reeetver)) before a fish receiving ticket is

required to be completed. Fish receiving ticket requirements

(a) Use only current state of Washington fish receiving
tickets;

(b) Get written permission from the department to trans-
fer fish receiving tickets, except if the receiver is a wholesale
fish buyer transferring to another licensed wholesale fish

buyer or limited fish seller ((with-written-permissionfrom-the
department));

(c) ((Fer-anypurchaser-orreeeiver-terminating-business
to—fatl-te)) Notify the department in writing if terminating
their business and to fail to return all unused fish receiving
tickets and ticket books to the department within thirty days
after termination of business;

(d) (Fefail-te)) Return the state copy of all fish receiv-
ing tickets to the state. All fish receiving tickets that are
incorrectly made out, voided, or otherwise unused, must be
submitted to the department accompanying, and in sequence
with, other fish receiving tickets; and

(e) (Fefail-te)) Account for all lost, destroyed, or other-
wise missing fish receiving tickets in writing to the depart-
ment((;

Penalty)).
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under this chapter are still in effect ((A—V&el-&ﬁen—ef—this—wb-

srossmisdemeanorunder REW-77145290-))

(2) ((&)) The fisher must complete the department pro-
vided transportation ticket ((musteentain-atl-of)) with the fol-
lowing information ((and-space-for-thatinformation)):

(a) The name of the ((fisherman)) fisher who caught the
fish()).

(b) The ((fisherman's)) fisher's vessel registration num-
ber((5)).

(¢) The signature of the ((fisherman)) fisher or additional
operator((3)).

(d) The name of the transporter((3)).

(e) ((Fhe-stgnature-of the-transperter:

D)) The catch area where the ((feed)) fish or shellfish
were caught((;

).

(f) The species of ((feed)) fish or shellfish being trans-
ported((;and

).

(g) The individual number or approximate pounds of
((feed)) fish or shellfish being transported, as required under
WAC 220-352-040.

(3) (Hisunlawfulferan)) In cases where the fisher does

not deliver the fish or shellfish to an original receiver within

twenty-four hours after offloading, the fisher must send a
copy of the completed transportation ticket to the department.

The completed ticket must arrive within the sixth working
day. Once the fisher delivers the fish or shellfish to the origi-
nal receiver, a copy of the transportation ticket must be
attached or the ticket number must be written on the fish

receiving ticket.
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(4) In cases where an agent of the fisher delivers fish or

shellfish with a transportatlon ticket to the original receiver,
the original receiver ((ersemeene-actingin-the-eapaeityofan
original-reeeivertofail-te)) must mail the transportatlon

ticket, together with the state copy of the fish receiving ticket
as required in WAC 220-352-060, 220-352-090, and 220-

352-130((;-when-the-person-deliveringthe-fish-ershellfish

deesnot-sign-the-fishreeetvingticket asrequiredinWAC
220-352-140)). If the commercial fisher delivers and signs
the fish receiving ticket, only the fish receiving ticket must be
mailed in, and the transportation ticket is not required to be

submitted with it. (Vielatien-efthisseetionisa-gross-misde-
meaner,punishable-under REW-7715:640-

loted—_Violati  thiscul Lo o

Sy tisunlawfal-for)) Transportation tickets completed

for deliveries reported using electronic fish receiving ticket
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) (a)
Before offering any fish or shellfish for retail sale under a

limited fish seller endorsement, the fisher must complete a

fish receiving ticket for all ((salmens—stargeen-ererab)) fish
or shellfish aboard the harvesting vessel ((before-the-produet
o fferod £ 1 cal e ]

erab-are-being-offered)) upon landing. unless meeting the
exception under (b) of this subsection.

forms should be attached to the printed and signed copy of
the form, as required by WAC 220-352-140(5).

(5) Any person transporting commercially taken fish or
shellfish or commercial quantities of fish or shellfish ((te-fail
te)) must provide a transportation ticket for inspection upon
demand by a fish and wildlife officer((—Vielation-ofthis-sub-
seetion-is-a-gross-misdemeanorunder REWF7715:290)).

(6) The provisions of this section do not apply to:

(a) ((Feed)) Fish and shellfish purchased at retail, pro-
vided the purchaser has, in his or her possession, a sales
receipt documenting the purchase;

(b) ((Feed)) Fish or shellfish for which a fish receiving
ticket has been completed and a copy of the fish receiving
ticket is in the possession of the person transporting;

(¢) ((Eeed)) Fish or shellfish being transported by the
department;

(d) Hatchery carcass sales;

(e) Private sector cultured aquatic products in transport;

(f) ((Eeed)) Fish or shellfish being transported on a com-
pleted Oregon transportation ticket, provided that the fish
were caught in the concurrent waters of the Columbia River
and were landed on Washington's shore; and

(g) Fish or shellfish being transported in the catching
vessel, provided that the vessel is not being transported or
towed over land.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-352-250 Sale under a limited fish seller
endorsement. ((

Tisunlawfal-for-any fisher selling-salmen;
sturgeon-or Dungeness—erab)) Any holder of a limited fish

seller endorsement selling fish or shellfish taken by that
ﬁsher under ((a—hmﬁed—ﬁs—h—sel-}ef)) the endorsement ((er—fef

#em—sueh—a—ﬁsher,—te—faﬂ—te)) must comply w1th the requrre-
ments of this section.
(1) (AtmitedfishseHerendorsement-wilnetbeissued
i hois other | . i
for-the-endoersement-must presentatetter fromthe-county
health d ¢ the fisher! ¢ rosid £

(b) If the fisher offers fish or shellfish for sale directly off

the catcher vessel, the fisher may complete the ticket with an
estimated number or weight. At the completion of the retail

activity, the fisher ((whe-has-completed-a-ticket-with-an-esti-

)) must enter the actual

mated-number-or-weightisrequired-te
number ((and)), weight, and sale price of ((salmen;sturgeen
or-erab)) the fish or shellfish that were sold at retail((—Fhe

net—ste&ked—er—ﬁ-l—le%ed—pﬁer—te—l-aﬂé}ng))

((®)) (2) In order to allow inspection and sampling,
each fisher offering ((salmen;sturgeen-orerab)) fish or shell-
fish for retail sale at any location other than the harvesting
vessel or, if from the harvesting vessel, in an amount having
a retail value greater than one hundred fifty dollars must
notify the department eighteen hours prior to sale and iden-
tify the location of the fisher's vessel, temporary food service
establishment or restaurant or other business which prepares
and sells food at retail to which the fisher is selling the
((selmen;—sturgeon—or—erab)) fish or shellfish. The only
acceptable notification is by telephone to 360-902-2936, fax
to ((992-2155)) 360-902-2155, or email to enforcement-web
@dfw.wa.gov.

((6))) (3) Each fisher offering ((salmen;—sturgeen—or
erab)) fish or shellfish for retail sale must maintain a sequen-
tially numbered receipt book, which receipt book contains a
receipt duplicate copy, and must give each purchaser of

((salmen;sturgeon-or-erab)) fish or shellfish a receipt show-
ing the number, weight and ((salue)) purchase price of

((salmeon;sturgeen-orerab)) the fish or shellfish sold to that

purchaser. The seller must retain the duplicate receipts ((mrast
be-retained-by-the-seler)) for one year.
(D H-salmon;-sturgeon-orerab)) (4) If fish or shellfish

offered for retail sale and documented on a fish receiving
ticket are subsequently sold to a licensed wholesale fish

Proposed
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buyer, the sale must be documented by a sale receipt, not a
fish receiving ticket((;anditistherespensibilityefthe
holesate fisk 1 i i | .

B

the-produetisreseld-orproeessed:
'E'} : ) f iotations)).
NEW SECTION

WAC 220-352-290 Unlawful acts. Violation of rules
contained in this chapter are punishable as crimes under one
or more statutes in chapter 77.15 RCW, including, but not
limited to, RCW 77.15.280, 77.15.290, 77.15.620, and
77.15.630; and such rule violations may separately incur
financial liability under RCW 77.65.330 and 77.15.565.

NEW SECTION

WAC 220-352-300 Coastal groundfish and halibut—
Additional reporting requirements. For deliveries from
groundfish fisheries (as defined in 50 C.F.R., Part 660 and
WAC 220-355-070), the original receiver must record:

(1) The legal gear code used to harvest each species on
the fish receiving ticket line level if multiple gears were used.

(2)(a) The federal limited entry permit authorizing par-
ticipation in the limited entry portions of the groundfish fish-
ery (50 C.F.R., Part 660) from which the delivery was made.

(b) For deliveries from the sablefish primary fishery (50
C.F.R., Part 660.231) involving cumulative limits from more
than one permit, the pounds of sablefish must be enumerated
by permit number using multiple lines on the fish receiving
ticket form.

NEW SECTION

WAC 220-352-305 Coastal Dungeness crab—Addi-
tional reporting requirements. Original receivers of
Dungeness crab from the Pacific Ocean, Coastal Washington,
Grays Harbor, Willapa Harbor, and Columbia River waters
must enter the crab vessel inspection certificate number on all
shellfish receiving tickets during the period specified in
emergency regulations. The crab inspection certificate num-
ber must be entered legibly in the space indicated for dealer's
use or where specified by the terms of an electronic fish ticket
reporting agreement (WAC 220-352-035(3)).

NEW SECTION

WAC 220-352-310 Forage fish and mackerel—Addi-
tional reporting requirements. (1) Fishers and receivers
must ensure that forage fish harvests required to be reported
as bait under WAC 220-352-020 (5)(b) are accurately
reported on the same fish ticket as, and at the time of delivery
of, the fish or shellfish harvested with the bait. For forage fish
transferred from one vessel to another without monetary con-
sideration, the harvest should be reported on the fish ticket of
the fisher who received the bait.

(2) Operators of commercial fishing vessels distributing
or transferring forage fish for monetary consideration from
the nets or other holding devices under his or her control must
either:
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(a) Transfer the fish to a licensed wholesale fish buyer;
or

(b) Possess a wholesale fish buyer endorsement and
complete a fish receiving ticket to record the transaction.

(3) Receivers of forage fish or mackerel must initiate and
complete fish receiving tickets on the day the forage fish or
mackerel are delivered.

(a) Herring must also be reported on herring harvest logs.

(b) The harvested amount of forage fish or mackerel
must be entered upon the fish ticket when the forage fish are
off-loaded from the catcher vessel.

(c) Fishers and receivers must ensure that any catches of
herring, candlefish, anchovy, sardine, or mackerel that are
unmarketable due to mortality are recorded on a fish receiv-
ing ticket as a "loss estimate" by weight.

(4) In the coastal sardine fishery or coastal mackerel
fishery, receivers may not purchase, per sardine or mackerel
fishery vessel, more than fifteen percent cumulative weight
of sardine or mackerel for the purposes of conversion into
fish flour, fishmeal, fish scrap, fertilizer, fish oil, other fish-
ery products, or by-products, for purposes other than human
consumption or fishing bait during the sardine or mackerel
fishery season. Sardine and mackerel purchased for these
purposes must be included, by weight, on the fish ticket as
"reduction."”

(5) In any forage fish fishery or in the mackerel purse
seine fishery, receivers must not purchase anchovy in excess
of fifteen percent, by weight, of the total landing weight per
vessel, for the purposes of conversion into fish flour, fish-
meal, fish scrap, fertilizer, fish oil, or other fishery products.
Anchovy purchased for these purposes must be included, by
weight, on the fish ticket as "reduction."”

(6) Electronic fish receiving ticket reporting agreements
(WAC 220-352-035(3)) may specify alternative procedures
for satisfying the catch report requirements under WAC 220-
356-050 and 220-356-160.

NEW SECTION

WAC 220-352-315 Columbia River salmon, stur-
geon, and smelt—Additional reporting requirements.
During any Columbia River fishery opening that is desig-
nated by rule as "quick reporting required":

(1) An original receiver must report all purchases of
salmon, sturgeon, or smelt made (wholesale buyer) or offered
for retail sale (limited fish seller) on the previous calendar
day.

(2) The report must include the following:

(a) The wholesale fish buyer or limited fish seller name
and purchasing location;

(b) Date of purchase;

(¢) Each fish receiving ticket number, including the first
alphanumeric letter, used on the purchasing date; and

(d) The following catch data for each fish ticket used:
The total number of days fished, gear, catch area, species,
number, and total weight for each species purchased and all
take home fish not purchased (wholesale fish buyer) or sold
(limited fish seller).

(3) When quick reporting is required, the original
receiver must submit the report within 5, 8, 12, or 24 hours of
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closure of the designated fishery unless otherwise specified
in a voluntary electronic fish receiving ticket agreement
(WAC 220-352-035(3)).

(a) The department establishes the time frame for sub-
mitting reports at the time of adoption of the quick reporting
fishery. Adoption and communication of the quick reporting
regulations for a given fishery occurs in conjunction with the
adoption of the fishery through the Columbia River Compact.

(b) Submission of a report is not complete until the
report arrives at the designated department location. Reports
can be made via fax at 360-906-6776 or 360-906-6777; via
email at crfishtickets@dfw.wa.gov; or via phone at 1-866-
791-1281.

(4) Faxing or reporting electronically in portable docu-
ment format (PDF) a copy of each fish receiving ticket used,
within the previously indicated time frames specified per
area, satisfies the quick reporting requirement.

NEW SECTION

WAC 220-352-320 Grays Harbor and Willapa Bay
salmon and sturgeon—Additional reporting require-
ments. During any Grays Harbor or Willapa Bay fishery
opening that is designated by rule as "quick reporting
required":

(1) An original receiver must report all purchases of
salmon and sturgeon made (wholesale buyer) or offered for
retail sale (limited fish seller) on the previous calendar day.

(2) The report must include the following:

(a) The wholesale fish buyer or limited fish seller name
and purchasing location;

(b) The date of purchase;

(c) Each fish receiving ticket number, including the first
alphanumeric letter, used on the purchasing date; and

(d) The following catch data for each fish ticket used:
The total number of days fished, gear, catch area, species,
number, and total weight for each species purchased and all
take home fish not purchased (wholesale fish buyer) or sold
(limited fish seller).

(3) When quick reporting is required, the original
receiver must submit the report by 10:00 a.m. on the day after
the purchase date unless otherwise specified in a voluntary
electronic fish receiving ticket agreement (WAC 220-352-
035(3)). Submission of a report is not complete until the
report arrives at the designated department location. Reports
can be made via fax at 360-249-1229; via email at harborfish
tickets@dfw.wa.gov; or via phone at 1-866-791-1280.

NEW SECTION

WAC 220-352-325 Puget Sound salmon and stur-
geon—Additional reporting requirements. During any
Puget Sound fishery opening that is designated as "quick
reporting required," per WAC 220-354-090:

(1) An original receiver must report all purchases of
salmon and sturgeon made (wholesale buyer) or offered for
retail sale (limited fish seller) on the previous calendar day.

(2) The report must include:

(a) The wholesale fish buyer or limited fish seller name
and purchasing location;

(b) The date of purchase;
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(c) Each fish receiving ticket number, including the first
alphanumeric letter, used on the purchasing date; and

(d) The following catch data for each fish ticket used:
The total number of days fished, gear, catch area, species,
number, and total weight for each species purchased and all
take home fish not purchased (wholesale fish buyer) or sold
(limited fish seller).

(3) When quick reporting is required, the original
receiver must submit the report by 10:00 a.m. on the day after
the purchase date unless otherwise specified in a voluntary
electronic fish receiving ticket agreement (WAC 220-352-
035(3)). Submission of a report is not complete until the
report arrives at the designated department location. Reports
can be submitted via fax at 360-902-2949; via email at
psfishtickets@dfw.wa.gov; or via phone at 1-866-791-1279.
In fisheries under Fraser Panel Control within Fraser Panel
Area Waters (area defined under Art. XV, Annex II, Pacific
Salmon Treaty 1985), other reporting requirements not listed
in this subsection may be necessary under Subpart F of the
International Fisheries Regulations, 50 C.F.R. Chapter III
Sec. 300.93.

NEW SECTION

WAC 220-352-330 Coastal salmon troll—Additional
reporting requirements. During any coastal troll fishery
opening that is designated by rule as "quick reporting
required":

(1) An original receiver must report all purchases of
salmon made (wholesale buyer) or offered for retail sale (lim-
ited fish seller) on the previous calendar day.

(2) The report must include:

(a) The wholesale fish buyer or limited fish seller name
and purchasing location;

(b) The date of purchase;

(c) Each fish receiving ticket number, including the first
alphanumeric letter, used on the purchasing date; and

(d) The following catch data for each fish ticket used:
The total number of days fished, gear, catch area, species,
number, and total weight for each species purchased and all
take home fish not purchased (wholesale fish buyer) or sold
(limited fish seller).

(3) When quick reporting is required, the original
receiver must submit the report by 10:00 a.m. on the day after
the purchase date unless otherwise specified in a voluntary
electronic fish receiving ticket agreement (WAC 220-352-
035(3)). Submission of a report is not complete until the
report arrives at the designated department location. Reports
can be made via fax at 360-902-2949; via email at trollfish
tickets@dfw.wa.gov; or via phone at 1-866-791-1279.

NEW SECTION

WAC 220-352-335 Puget Sound shrimp—Additional
reporting requirements. (1) Any person originally receiv-
ing or purchasing shrimp, other than ghost shrimp, harvested
with pot or trawl gear must record on the shellfish receiving
ticket the appropriate catch area based on the location of har-
vest and the boundary definitions specified in WAC 220-340-
520.

Proposed
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(2) Any person originally receiving or purchasing
shrimp, other than ghost shrimp, taken from Puget Sound by
trawl gear must report to the department the previous day's
purchases by 10:00 a.m. the following morning.

(a) Reports must be sent by fax to 360-302-3031 or by
text message or email to shrimpreport@dfw.wa.gov.

(b) Reports must include, for each fish receiving ticket
prepared:

(i) The wholesale fish buyer name, fisher name, and date
of sale;

(i1) The fish receiving ticket number, including the first
alphanumeric letter; and

(iii) The total number of pounds delivered per shrimp
species.

(3) Alternative reporting requirements may be specified
in an electronic fish receiving ticket agreement (WAC 220-
352-035(3)).

NEW SECTION

WAC 220-352-340 Puget Sound crab—Additional
reporting requirements. (1) Any person originally receiv-
ing or purchasing Dungeness crab taken from Puget Sound
by nontreaty fishers must report to the department the previ-
ous day's purchases by 10:00 a.m. the following day.

(a) Reports must be sent to the Mill Creek Regional
Office by fax to 425-338-1066, or by email to crabreport@
dfw.wa.gov.

(b) Reports must include, for each fish receiving ticket
submitted:

(i) The name of the wholesale fish buyer or limited fish
seller;

(i) The phone number of the wholesale fish buyer or
limited fish seller;

(iii) The date of delivery of crab to the original receiver;
and

(iv) The total number of pounds of crab delivered, by
Crab Management Region or by Marine Fish-Shellfish Man-
agement and Catch Reporting Area.

(2) Alternative reporting requirements may be specified
in an electronic fish receiving ticket agreement (WAC 220-
352-035(3)).

NEW SECTION

WAC 220-352-345 Sea urchin and sea cucumber—
Additional reporting requirements. (1) Any wholesale
dealer acting in the capacity of an original receiver and
receiving sea urchins or sea cucumbers from nontreaty fish-
ers must report to the department each day's purchases by
10:00 a.m. the following day.

(a) Reports must be made by phone to 866-207-8223 or
by text message or email to seaurchinreport@dfw.wa.gov for
sea urchins or seacucumberreport@dfw.wa.gov for sea
cucumbers.

(b) Reports must include, for each fish receiving ticket
prepared:

(1) The wholesale fish buyer name, fisher name, date of
sale, and the name of the port of landings; and

(i1) The fish receiving ticket number, including the first
alphanumeric letter.
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(c) For red sea urchins and green sea urchins, the report
must specify the number of pounds received from each sea
urchin district.

(d) For red sea urchins, green sea urchins, and sea
cucumbers, the report must specify the number of pounds
received from each Marine Fish-Shellfish Management and
Catch Reporting Area.

(e) For sea cucumbers, the report must specify whether
the landings were delivered "whole-live" or "split-drained."

(2) Alternate reporting requirements may be specified in
an electronic fish receiving ticket agreement (WAC 220-352-
035(3)).

NEW SECTION

WAC 220-352-350 Geoduck—Additional reporting
requirements. (1) A commercial geoduck license holder
operating under a valid department of natural resources har-
vest agreement must be present at all times on each vessel
commercially harvesting geoducks or if the vessel has har-
vested geoducks aboard.

(2) For each day's harvest of geoducks from each tract,
the commercial geoduck license holder must completely, leg-
ibly and accurately enter the following information on a fish
receiving ticket before leaving the department of natural
resources geoduck harvest tract. This fish receiving ticket
must accompany the harvested geoduck from the department
of natural resources harvest tract to the point of delivery.

(a) In the "dealer's use" column, enter the number of
cages of geoducks harvested.

(b) Enter the harvest vessel name, its Washington depart-
ment of fish and wildlife identification number, and the date
across the top of the fish receiving ticket directly below the
tear strip.

(c) Enter the number of days fished, the appropriate
option in the distance from shore column, and the Marine
Fish-Shellfish Catch and Management Reporting Area and
tract number.

(d) Species code, species description, and physical gear
actually used.

(e) Sign the fish receiving ticket as the fisher.

(3) Any person receiving or purchasing geoduck must
accurately and legibly complete the fish receiving ticket initi-
ated on the harvest tract immediately upon the actual delivery
of geoduck from the harvesting vessel onto the shore. The
original receiver must:

(a) Enter the total quantity of geoduck in pounds
received from the fisher, the price per pound paid to the
fisher, and the total amount paid to the fisher.

(b) Enter the dealer or buyer name and its Washington
department of fish and wildlife identification number below
the tear strip.

(c) Sign the fish receiving ticket as the dealer.

(4) Licensed fishers whom are also the licensed dealer
for a fish receiving ticket transaction must complete the
fisher portion of the fish receiving ticket as required in sub-
section (2) of this section and the dealer portion of the fish
receiving ticket as required in subsection (3) of this section.
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(5) Alternate reporting requirements may be specified in
a voluntary electronic fish receiving ticket agreement (WAC
220-352-035(3)).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-352-030 State of Washington fish receiving tick-
ets—When not required—Unlawful
acts.

WAC 220-352-050 Required information on nontreaty fish
receiving tickets.

WAC 220-352-110 Description of Washington state elec-
tronic fish receiving ticket.

WSR 18-06-088

WAC 220-352-120 Required information on electronic fish
receiving tickets.

WAC 220-352-180 Duties of commercial purchasers and
receivers.

WAC 220-352-190 Duties of commercial fishers.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-354-090 Puget Sound salmon—Quick
reporting. All Puget Sound salmon fisheries are designated
as "quick reporting required" fisheries, and commercial pur-
chasers and receivers must comply with the provisions of

WAC ((220-352-180(14))) 220-352-325.

AMENDATORY SECTION (Amending WSR 17-17-012, filed 8/4/17, effective 9/4/17)

WAC 220-354-250 Willapa Bay salmon fall fishery. From August 16 through December 31 of each year, it is unlawful
to fish for salmon in Willapa Bay for commercial purposes or to possess salmon taken from those waters for commercial pur-

poses, except that:

Fishing periods:

(1) Gillnet gear may be used to fish for coho salmon, chum salmon, and Chinook salmon:

Area Time

2M, 2R 7:00 a.m. through 7:00 p.m.
2M, 2N, 2R 7:00 a.m. through 7:00 p.m.
2T 6:00 a.m. through 6:00 p.m.
2N 6:00 a.m. through 6:00 p.m.
M 6:00 a.m. through 6:00 p.m.
2R 6:00 a.m. through 6:00 p.m.
2U 6:00 a.m. through 6:00 p.m.
2N, 2R 7:00 a.m. through 7:00 p.m.
M 7:00 a.m. through 7:00 p.m.
2T 7:00 a.m. through 7:00 p.m.
2U 7:00 a.m. through 7:00 p.m.
2R 6:00 a.m. through 6:00 p.m.
2M, 2N 6:00 a.m. through 6:00 p.m.
2T 6:00 a.m. through 6:00 p.m.
2U 6:00 a.m. through 6:00 p.m.
2N, 2R 7:00 a.m. through 7:00 p.m.
M 7:00 a.m. through 7:00 p.m.
2T 7:00 a.m. through 7:00 p.m.
2U 7:00 a.m. through 7:00 p.m.

2M, 2N, 2R, 2T, 2U
2M, 2N, 2R, 2T, 2U
2M, 2N, 2R, 2T, 2U

12:01 a.m. through 11:59 p.m.
12:01 a.m. through 11:59 p.m.
12:01 a.m. through 11:59 p.m.

Maximum

Date(s) Mesh Size
9/5 4.25"
9/11, 9/12 4.25"
9/18 4.25"
9/18, 9/19, 9/20, 9/21, 9/22 4.25"
9/18, 9/19, 9/20 4.25"
9/18, 9/19, 9/20, 9/21 425"
9/18, 9/19, 9/20, 9/21 425"
9/25, 9/26, 9/27, 9/28, 9/29 6.5"
9/25,9/26, 9/27, 9/28 6.5"
9/25,9/26 4.25"
9/25,9/26, 9/27, 9/28, 9/29 425"
10/2, 10/3, 10/4, 10/5, 10/6 6.5"
10/3, 10/4, 10/5, 10/6 6.5"
10/2, 10/3, 10/4, 10/5, 10/6 6.5"
10/2, 10/3, 10/4, 10/5, 10/6 4.25"
10/9, 10/10, 10/11, 10/12, 10/13 6.5"
10/9, 10/10, 10/11, 10/12 6.5"
10/9, 10/10 6.5"
10/9, 10/10, 10/11, 10/12, 10/13 4.25"
10/31 through 11/2 6.5"
11/6 through 11/10 6.5"
11/13 through 11/17 6.5"
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Area Time
2M, 2N, 2R, 2T, 2U 12:01 a.m. through 11:59 p.m.
2M, 2N, 2R, 2T, 2U 12:01 a.m. through 11:59 p.m.

Gear:

(2) Gillnet gear restrictions - All areas:

(a) Drift gillnet gear only. It is unlawful to use set net
gear.

(b) It is permissible to have on board a commercial ves-
sel more than one net, provided the nets are of a mesh size
that is legal for the fishery, and the length of any one net does
not exceed one thousand five hundred feet in length.

(c) It is unlawful to use a gillnet to fish for salmon if the
lead line weighs more than two pounds per fathom of net as
measured on the cork line.

(d) It is permissible to have a gillnet with a lead line
weighing more than two pounds per fathom aboard a vessel
when the vessel is fishing in or transiting through Willapa
Bay, provided the net is properly stored. A properly stored
net is defined as a net on a drum that is fully covered by a tarp
(canvas or plastic) and bound with a minimum of ten revolu-
tions of rope that is 3/8 (0.375) inches or greater.

(e) From 12:01 a.m. September 5 through 11:59 p.m.
December 1: Mesh size must not exceed six and one-half
inches stretched, except mesh size must not exceed four and
one-quarter inches stretched in Areas 2M and 2R on Septem-
ber 5, in Areas 2M on September 11, 12, 18, 19, and 20, 2N
on September 11, 12, 18, 19, 20, 21, and 22, and 2R on Sep-
tember 11, 12, 18, 19, 20, and 21, in Area 2T on September
18, 25, and 26, and in Area 2U on September 18, 19, 20, 21,
25,26, 217,28, 29, October 2, 3,4, 5,6,9, 10, 11, 12, and 13.

Other:

(3) Recovery boxes and soak time limits described in this
section are required from 12:01 a.m. September 5 through
11:59 p.m. October 13:

(a) Each boat must have two operable recovery boxes or
one box with two chambers on board when fishing in Willapa
Bay Areas 2M, 2N, 2R, 2T, and 2U.

(1) Each box and chamber must be operating during any
time the net is being retrieved or picked. The flow in the
recovery box must be a minimum of 16 gallons per minute in
each chamber of the box, not to exceed 20 gallons per minute.

(i1) Each chamber of the recovery box must meet the fol-
lowing dimensions as measured from within the box:

(A) The inside length measurement must be at or within
39-1/2 inches to 48 inches;

(B) The inside width measurements must be at or within
8 to 10 inches; and

(C) The inside height measurement must be at or within
14 to 16 inches.

(iii) Each chamber of the recovery box must include a
water inlet hole between 3/4 inch and 1 inch in diameter, cen-
tered horizontally across the door or wall of the chamber and
1-3/4 inches from the floor of the chamber. Each chamber of
the recovery box must include a water outlet hole opposite
the inflow that is at least 1-1/2 inches in diameter. The center
of the outlet hole must be located a minimum of 12 inches
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Maximum
Date(s) Mesh Size
11/20 through 11/24 6.5"
11/27 through 12/1 6.5"

above the floor of the box or chamber. The fisher must
demonstrate to department employees, fish and wildlife
enforcement officers, or other peace officers, upon request,
that the pumping system is delivering the proper volume of
fresh river/bay water into each chamber.

(b) All steelhead and wild (unmarked) Chinook must be
placed in an operating recovery box, which meets the require-
ments in (a) of this subsection prior to being released to the
river/bay as set forth in (c) of this subsection. From Septem-
ber 5 through December 1, 2017, all chum must be placed in
an operating recovery box which meets the requirements in
(a) of this subsection prior to being released to the river/bay
as set forth in (c¢) of this subsection.

(c) All fish placed in recovery boxes must remain until
they are not lethargic and not bleeding and must be released
to the river/bay prior to landing or docking.

(d) Soak time must not exceed 45 minutes. Soak time is
defined as the time elapsed from when the first of the gillnet
web is deployed into the water until the gillnet web is fully
retrieved from the water.

(4) Quick reporting is required for wholesale dealers and
fishers retailing their catch under a "((direetretail-endorse-
rrent)) limited fish seller endorsement.” According to WAC
((220-3521806(14))) 220-352-320, reports must be made by
10:00 a.m. the day following landing, unless otherwise spec-
ified in an electronic fish receiving ticket reporting agree-
ment (see WAC 220-352-035(3)).

(5) Retention prohibitions:

(a) All green and white sturgeon and all steelhead, except
as provided in subsection (3) of this section, must be handled
with care to minimize injury to the fish and must be released
immediately to the river/bay.

(b) Retention of any species other than coho salmon or
Chinook is prohibited.

(c) From 12:01 a.m. September 5 through 11:59 p.m.
October 13, retention of any species other than coho salmon
or hatchery Chinook marked by a healed scar at the site of the
adipose fin is prohibited.

(d) From 12:01 a.m. October 31 through 11:59 p.m.
December 1, retention of any species other than coho salmon,
hatchery Chinook marked by a healed scar at the site of the
adipose fin, or wild (unmarked) Chinook is prohibited.

(6) Report ALL encounters of green sturgeon, steelhead,
and wild (unmarked) Chinook (your name, date of encounter,
and number of species encountered) to the quick reporting
office via phone at 866-791-1280, fax at 360-249-1229, or
email at harborfishtickets@dfw.wa.gov. Fishers may have
wholesale dealers use the "buyer only" portion of the fish
ticket and have encounters included with each day's quick
reporting.

(7) Do NOT remove tags from white sturgeon. Please
obtain available information from tags without removing
tags. Submit tag information to the Washington Department
of Fish and Wildlife, 48 Devonshire Rd., Montesano, WA
98563.
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(8) Those waters of Area 2T north of a line from Toke
Point channel marker 3 easterly through Willapa Harbor
channel marker 13 (green), then northeasterly to the power
transmission pole located at 46°43.1907'N, 123°50.83134'W
are CLOSED from 6:00 a.m. September 18, 2017 through
11:59 p.m., September 30, 2017.

(9) It is unlawful to fish with gillnet gear in Areas 2M,
2N, 2R, 2T, and 2U unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and has in
their possession a department-issued certification card.

(10) Fishers must take department observers if requested
by department staff when participating in these openings.
Fishers also must provide notice of intent to participate by
contacting quick reporting by phone, fax or email. Notice of
intent must be given prior to 5:00 p.m. on August 28, 2017.

AMENDATORY SECTION (Amending WSR 17-22-100,
filed 10/30/17, effective 1/1/18)

WAC 220-354-290 Grays Harbor salmon fall fishery.
From August 16 through December 31 of each year, it is
unlawful to fish for salmon in Grays Harbor for commercial
purposes or to possess salmon taken from those waters for
commercial purposes, except that:

Fishing periods:

(1) Gillnet gear may be used to fish for Chinook, coho,
and chum salmon, and shad as provided in this section and in
the times and area identified in the chart below.

Areas:
Area 2A and Area 2D

Time:
12:01 p.m. through 7:00 p.m.
October 24;

7:00 a.m. through 7:00 p.m.
October 25;

6:00 a.m. through 6:00 p.m.
October 30;

6:00 a.m. through 6:00 p.m.
October 31;

7:00 a.m. through 7:00 p.m.
November 6;

7:00 a.m. through 7:00 p.m.
November 7;

7:00 a.m. through 7:00 p.m.
November 8;

AND

7:00 a.m. through 7:00 p.m.
November 9;

6:00 a.m. through 6:00 p.m.
October 23;

6:00 a.m. through 6:00 p.m.
November 2;

7:00 a.m. through 7:00 p.m.
November 6;

AND

Area 2C
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Time: Areas:

7:00 a.m. through 7:00 p.m.
November 7.

Gear:

(2) Gear restrictions:

(a) It is permissible to have on board a commercial ves-
sel more than one net, provided that the length of any one net
does not exceed one thousand five hundred feet in length.
Nets not specifically authorized for use in this fishery may be
aboard the vessel if properly stored. A properly stored net is
defined as a net on a drum that is fully covered by a tarp (can-
vas or plastic) and bound with a minimum of ten revolutions
of rope that is 3/8 (0.375) inches in diameter or greater.

(b) Areas 2A and 2D from October 1 through November
30: Gillnet gear only.

(1) It is unlawful to use set net gear.

(ii) It is unlawful to utilize any object, except the vessel
deploying the gear, to impede a gillnet or its attached line or
float from drifting.

(iii) Mesh size must not exceed six and one-half inch
maximum. Nets may be no more than fifty-five meshes deep.

(iv) It is unlawful to use a gillnet to fish for salmon if the
lead line weighs more than two pounds per fathom of net as
measured on the cork line. The lead line must not rest on the
bottom in such a manner as to prevent the net from drifting. It
is permissible to have a gillnet with a lead line weighing more
than two pounds per fathom aboard a vessel when the vessel
is fishing in or transiting through Grays Harbor.

(c) Area 2C from October 1 through November 30: Gill-
net gear only.

(1) It is unlawful to use set net gear.

(ii) It is unlawful to utilize any object, except the vessel
deploying the gear, to impede a gillnet or its attached line or
float from drifting.

(iii) Mesh size must not exceed nine inches.

(iv) It is unlawful to use a gillnet to fish for salmon if the
lead line weighs more than two pounds per fathom of net as
measured on the cork line. The lead line must not rest on the
bottom in such a manner as to prevent the net from drifting. It
is permissible to have a gillnet with a lead line weighing more
than two pounds per fathom aboard a vessel when the vessel
is fishing in or transiting through Grays Harbor.

Other:

(3) Recovery boxes and soak times:

(a) Each boat must have two operable recovery boxes or
one box with two chambers on board when fishing Areas 2A,
2C, and 2D.

(i) Each box and chamber must be operating during any
time the net is being retrieved or picked and any time a fish is
being held in accordance with (b) and (c) of this subsection.
The flow in the recovery box must be a minimum of 16 gal-
lons per minute in each chamber of the box, not to exceed 20
gallons per minute.

(i1) Each chamber of the recovery box must meet the fol-
lowing dimensions as measured from within the box:

(A) The inside length measurement must be at or within
39-1/2 inches to 48 inches;
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(B) The inside width measurements must be at or within
8 to 10 inches; and

(C) The inside height measurement must be at or within
14 to 16 inches.

(iii) Each chamber of the recovery box must include a
water inlet hole between 3/4 inch and 1 inch in diameter, cen-
tered horizontally across the door or wall of the chamber and
1-3/4 inches from the floor of the chamber. Each chamber of
the recovery box must include a water outlet hole opposite
the inflow that is at least 1-1/2 inches in diameter. The center
of the outlet hole must be located a minimum of 12 inches
above the floor of the box or chamber. The fisher must
demonstrate to department employees, fish and wildlife
enforcement officers, or other peace officers, upon request,
that the pumping system is delivering the proper volume of
fresh river or fresh bay water into each chamber.

(b) When fishing in Grays Harbor Areas 2A and 2D, all
steelhead and wild (unmarked) Chinook must be placed in an
operating recovery box which meets the requirements in (a)
of this subsection prior to being released to the river/bay as
set forth in (d) of this subsection.

(c) When fishing in Grays Harbor Area 2C, all steelhead
must be placed in an operating recovery box which meets the
requirements in (a) of this subsection prior to being released
to the river/bay as set forth in (d) of this subsection.

(d) All fish placed in recovery boxes must remain until
they are not lethargic and not bleeding and must be released
to the river or bay prior to landing or docking.

(e) For Areas 2A and 2D, soak time must not exceed 45
minutes. Soak time is defined as the time elapsed from when
the first of the gillnet web is deployed into the water until the
gillnet web is fully retrieved from the water.

(4) Retention of any species other than coho, chum,
hatchery Chinook marked by a healed scar at the site of the
adipose fin, or shad is prohibited in Areas 2A and 2D from
October 1 through November 30.

(5) Retention of any species other than Chinook, chum,
coho or shad, is prohibited in Area 2C from October 1
through November 30.

(6) Quick reporting is required for original receivers.
According to WAC ((226-352-180)) 220-352-320, reports
must be made by 10:00 a.m. the day following landing,
unless otherwise specified in an electronic fish receiving
ticket reporting agreement (see WAC 220-352-035(3)).

(7) Report all encounters of green sturgeon to the quick
reporting office via phone at 866-791-1280, fax at 360-249-
1229, or email at harborfishtickets@dfw.wa.gov. Fishers
may have wholesale fish buyers use the "buyer only" portion
of the fish ticket and include encounters with each day's quick
reporting.

(8) Do NOT remove tags from white or green sturgeon.
Please obtain available information from tags without remov-
ing tags. Submit tag information to:

Washington Department of Fish and Wildlife
48 Devonshire Rd.
Montesano, WA 98563.

(9)(a) Fishers must take department observers, if
requested, by department staff when participating in these
openings.
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(b) Fishers also must provide notice of intent to partici-
pate by contacting Quick Reporting by phone, fax or email.
Notice of intent must be given prior to 12:00 p.m. on October
1, for openings in Areas 2A, 2C, or 2D.

(10) It is unlawful to fish for salmon with tangle net or
gillnet gear in Areas 2A and 2D unless the vessel operator has
attended a "Fish Friendly" best fishing practices workshop
and has in his or her possession a department-issued certifica-
tion card.
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PROPOSED RULES
OLYMPIC COLLEGE
[Filed March 6, 2018, 3:46 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
17-071.

Title of Rule and Other Identifying Information: Olym-
pic College Public Records Policy #700-03 repeal and
replacement.

Hearing Location(s): April 10, 2018, at 4 - 6 p.m., at
Olympic College, Humanities and Student Services Building,
Room 119, 1600 Chester Avenue, Bremerton, WA 98337.

Date of Intended Adoption: May 15, 2018.

Submit Written Comments to: Kim Abel, 1600 Chester
Avenue, CSC 300, Bremerton, WA 98337, email lharmon@
olympic.edu, by April 5,2018.

Assistance for Persons with Disabilities: Contact Karen
Fusco, phone 360-475-7540, email accessservices@olympic.
edu, by March 27, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to repeal and replace chapter 132C-276
WAC to better conform such chapter to: (1) Recent changes
in the law concerning public records; (2) model rules recom-
mended by the attorney general's office (chapter 44-14
WAC); (3) current practices; and (4) adopt a permanent rule
that implements the state legislature's new Public Records
Act requirements and provide the necessary findings so that
Olympic College may use the amended statutory default fee
schedule that became effective July 23,2017, and waive copy
fees under limited circumstances.

Reasons Supporting Proposal: The college is updating
procedures regarding requests for public records in order to
comply with legislative changes to the Public Records Act
(chapter 42.56 RCW) pursuant to RCW 42.56.120(2), as
amended by section 3, chapter 304, Laws of 2017, which are
effective July 23,2017. RCW 42.56.120 as amended requires
that before an agency uses the amended statutory default
copy fee schedule in the new law (rather than determining
actual costs of copies), the agency must have a rule declaring
the reason that it is not calculating actual costs because to do
so would be unduly burdensome. The statute as amended also
allows an agency to waive any charge assessed for a public
record pursuant to a rule. The college is also making general
housekeeping changes.

Statutory Authority for Adoption: Chapter 28B.50
RCW.
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Statute Being Implemented: Chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Olympic College, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Kim Abel, 1600 Chester Avenue, CSC
300, Bremerton, WA 98337, 360-473-2848.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.05.328 (5)(a)(i), this agency
is not mandated to comply with RCW 34.05.328. Further, the
agency does not voluntarily make that section applicable to
the adoption of this rule pursuant to subsection (5)(a)(ii), and
to date the joint administrative [rules] review committee has
not made the section applicable to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 42.56.070, 42.56.120. Explana-
tion of exemptions, if necessary: To the extent there
are costs assessed by this agency for records pro-
vided in response to public records requests by
small businesses, the authorized costs are set out in
statute and apply to all requesters. RCW 42.56.070,

42.56.120.
March 6, 2018
Kim E. Abel
Public Records Manager and
Policy Development Coordinator
NEW SECTION

WAC 132C-276-200 Purpose. The purpose of this
chapter is to provide for public access to existing, identifi-
able, nonexempt public records of Olympic College in accor-
dance with the Public Records Act, chapter 42.56 RCW.

NEW SECTION

WAC 132C-276-210 Definitions. (1) Public record.
The term "public record" and other terms defined in the Pub-
lic Records Act shall have the same meaning in this chapter
that they have under the Public Records Act.

(2) Public Records Act. References in this chapter to the
"Public Records Act" are to chapter 42.56 RCW.

(3) Requestor. A "requestor" is any person or entity
requesting public records of the college pursuant to the Pub-
lic Records Act.

(4) College. The term "college" means Olympic College.

NEW SECTION

WAC 132C-276-220 Description of the college. (1)
Mission - Governance. Olympic College is a public institu-
tion of higher education established under chapter 28B.50
RCW as a community college, which offers associate and
applied baccalaureate degrees. The college is governed by a
board of trustees appointed by the governor. The board
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appoints a president who serves as the chief executive officer
responsible for the administration of the college.

(2) Olympic College campuses. The main campus of
the college is located at 1600 Chester Avenue, Bremerton,
Washington 98337. The college also offers educational pro-
grams online and at other campuses located at 937 West
Alpine Way, Shelton, Washington 98584, and 1000 Olympic
College Way Northwest, Poulsbo, Washington 98370.

(3) Policies and procedures. College policies meeting
the definition of a "rule" under the Administrative Procedure
Act, chapter 34.05 RCW, are adopted by the board of trustees
and published in Title 132C of the Washington Administra-
tive Code. Other college policies approved by the administra-
tion are published in policies and procedures available on the
college web site.

(4) Documents index. As an institution of higher educa-
tion, the college generally does not have occasion to issue
nonexempt "final orders," "declaratory orders," "interpretive
statements," or "policy statements" as those terms are defined
and used in the Public Records Act. The secretary of the col-
lege's board of trustees does maintain and publish on the col-
lege web site a documents index of the board's approved
meeting minutes which includes motions and resolutions.
Inquiries may be directed to the secretary of the board in the
office of the president.

(5) College web site. The college's official web site,
available at www.olympic.edu, provides general information
about the college and its board of trustees, administration,
educational programs, and policies and procedures. Persons
seeking public records of the college are encouraged to view
the records available on the web site prior to submitting a
records request.

NEW SECTION

WAC 132C-276-230 Processing of records requests.
(1) Applicable law. Requests for public records will be pro-
cessed in accordance with these rules and applicable provi-
sions of the Public Records Act, chapter 42.56 RCW. Guid-
ance concerning the application of these rules may be found
in the advisory model rules adopted by the attorney general
under chapter 44-14 WAC.

(2) Prioritizing of requests. Public records requests
generally will be processed in the order in which they are
received by the records office and within the staffing limita-
tions of the office. However, the records office may expedite
requests for a single record or for only a few records, if such
records are easily identifiable and can be readily retrieved.
The records office may ask, but not require, a requestor to
prioritize the records the requestor is seeking.

(3) Clarification of requests. The public records officer
may request clarification of a records request in accordance
with applicable provisions of the Public Records Act. The
requestor must respond to the request for clarification within
fifteen business days of the request for clarification.

(4) Providing records by installment. If a requestor
submits multiple records requests, or if a request seeks a large
number of records or many different types of records, the
public records officer may provide access to the records in
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installments in accordance with applicable provisions of the
Public Records Act.

(5) Denial of bot requests. The public records officer
may deny a bot request as defined by, and under the circum-
stances set forth in, RCW 42.56.080(3) if the records officer
reasonably believes the request was automatically generated
by a computer program or script.

NEW SECTION

WAC 132C-276-240 Public records available for
inspection. (1) Scheduling of appointments. Public records
identified as responsive to a public records request may be
made available for inspection and copying during customary
office hours by scheduling an appointment with the public
records officer. The requestor must review the assembled
records, or installment of records, within fifteen business
days of being notified that the records are available for
review.

(2) Protection of records. The public records officer
will be responsible for providing full access to public records
made available for inspection, for protecting the records from
damage or disorganization, and for preventing excessive
interference with essential college functions. Public records
made available for inspection may not be removed from the
office without the permission of the records officer.

(3) Copying of records. The public records officer will
arrange for copying of any records designated by the
requestor and will charge such copying fees as may apply
under WAC 132C-276-270.

NEW SECTION

WAC 132C-276-250 Public records officer. (1) Desig-
nation. A public records officer designated by the college
shall be responsible for responding to public records requests
in accordance with the provisions of this chapter and applica-
ble provisions of the Public Records Act, chapter 42.56
RCW. The duties of the public records officer under this
chapter may be delegated to one or more public records assis-
tants designated by the college.

(2) Duties. The public records officer shall oversee the
college's compliance with the Public Records Act. The
records officer (or designee) and the college are responsible
for providing the fullest assistance to requestors of public
records, for ensuring that public records are protected from
damage or disorganization, and for preventing records
requests from excessively interfering with essential institu-
tional functions or unreasonably disrupting the operations of
the college. The college may take reasonable precautions to
prevent a requestor from being unreasonably disruptive or
disrespectful to college staff.

(3) Records office. Inquiries regarding public records of
the college may be addressed to the public records officer at
the following office address:

Public Records Officer
Olympic College

1600 Chester Avenue
Bremerton, WA 98337
publicrecords@olympic.edu
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(4) Office hours. The customary office hours of the pub-
lic records office are from 8:00 a.m. to 4:30 p.m., Monday
through Friday, excluding legal holidays.

NEW SECTION

WAC 132C-276-260 Requests for public records. (1)
Online requests preferred. Requests for public records of
the college may be addressed to the public records officer at
the email address given in WAC 132C-276-250. The college
encourages, but does not require, requestors to use the public
records request form made available online at https://www.
olympic.edu on the public records web page. Requests made
orally, whether by phone or in person, may be confirmed in
writing by the public records officer.

(2) Contents of records requests. A request for public
records must include the following information:

(a) The name and contact information of the person
requesting the records;

(b) The requestor's mailing address, which may be an
electronic mail address;

(c) The date and time of the request;

(d) A description of the requested records that is suffi-
ciently detailed to enable the public records officer to identify
and locate the records.

(3) Lists of individuals for commercial purposes. State
agencies and institutions are not permitted to provide lists of
individuals for commercial purposes. A request for lists of
individuals must be accompanied by the requestor's signed
declaration that the list will not be used for commercial pur-
poses. The public records officer may inquire as to the
requestor's intended use of the list and may deny the request
if it is evident from the request and/or the requestor's
response to an inquiry that the list will be used for a commer-
cial purpose.

(4) Assistance in identifying records. The public
records officer may assist requestors in identifying the spe-
cific records sought by the requestor. With limited excep-
tions, a requestor may not be required to state the purpose of
the request. However, the records officer may ask the purpose
of the request if such inquiry will assist in identifying the
records requested.

NEW SECTION

WAC 132C-276-270 Copying—Payments. (1) Fees
and payment procedures. The following copying fees and
payment procedures apply to requests to the college under
chapter 42.56 RCW and received on or after the effective
date of this section.

(2) Inspection of records. There is no fee for inspecting
public records made available for inspection by the public
records officer under WAC 132C-276-240.

(3) Actual costs not calculated. Pursuant to RCW
42.56.120 (2)(b), the college is not calculating all actual costs
for copying records because to do so would be unduly bur-
densome for the following reasons:

(a) The institution does not have the resources to conduct
a study to determine all its actual copying costs;

(b) To conduct such a study would interfere with other
essential college functions; and
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(c) Through the 2017 legislative process, the public and
requestors have commented on and been informed of autho-
rized fees and costs, including for electronic records, pro-
vided in RCW 42.56.120.

(4) Default fees adopted. The college will charge for
copies of records pursuant to the default fees in RCW 42.56.-
120 (2)(b), (c), and (d). The college will charge for custom-
ized services pursuant to RCW 42.56.120(3). Under RCW
42.56.130, the college may charge other copy fees authorized
by statutes outside of chapter 42.56 RCW. The college may
enter into an alternative fee agreement with a requestor under
RCW 42.56.120(4). The charges for copying methods used
by the college are summarized in the fee schedule available
on the college's web site.

(5) Advanced payment required-Fee waivers.
Requestors are required to pay for copies in advance of
receiving records or an installment of records. The records
officer will notify the requestor when payment is due. Fee
waivers are an exception and are available for some small
requests under the following conditions:

(a) It is within the discretion of the public records officer
to waive copying fees when:

(1) All of the records responsive to an entire request are
paper copies only and consist of fifteen or fewer pages;

(i1) All of the records responsive to an entire request are
electronic with attachments of a size totaling no more than
the equivalent of one hundred printed pages and can be pro-
vided through an online secure web portal or in a single email
with attachments; or

(iii) Would be contrary to the agency's mission or would
not be in the public interest.

(b) Fee waivers are not applicable to records provided in
installments.

(6) Copying fee deposits. The public records officer
may require an advance deposit of ten percent of the esti-
mated fees when the copying fees for an installment or an
entire request, or customized service charge, exceed twenty-
five dollars.

(7) Payment method. Payment should be made by
check or money order payable to Olympic College. The col-
lege prefers not to receive cash. For cash payments, it is
within the public records officer's discretion to determine the
denomination of bills and coins that will be accepted.

(8) Closure of request for nonpayment. The college
will close a request when a requestor fails by the payment
date to pay in the manner prescribed for records, an install-
ment of records, or a required deposit.

NEW SECTION

WAC 132C-276-280 Closing public records requests.
(1) Generally. Once the requestor has inspected or been pro-
vided with copies of the records made available in response
to their request, that request is closed. However, with respect
to any installment of records other than the final installment,
the foregoing applies only to that installment and not the
entire request, unless otherwise provided in this chapter.
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(2) Other closing events. A request may also be closed:

(a) If a requestor does not respond to a request for clari-
fication or otherwise fails to clarify within fifteen business
days;

(b) If the requestor fails to make a required deposit or
payment for requested copies as provided under WAC 132C-
276-270;

(c) If all records identified in any notice of availability,
including a notice with respect to an installment of records,
have not been inspected, paid for, or picked up within fifteen
business days of issuance of such notice of availability; or

(d) As otherwise provided by this chapter or by law.

(3) Disposition of records upon closing. Upon the clos-
ing of a request, originals of any records assembled in
response to the request will be refiled.

NEW SECTION

WAC 132C-276-290 Records exempt from inspec-
tion and copying. (1) Public Records Act exemptions. The
Public Records Act, chapter 42.56 RCW, exempts from
inspection or copying certain categories of records as set
forth in the Public Records Act or under other statutes. The
public records officer will disclose the existence of exempt
records as required by law, but may deny the inspection or
copying of such records to the extent that the records are
exempt from inspection or copying under the Public Records
Act or other applicable law.

(2) Commonly applied exemptions. The public records
office maintains an exemption key explaining the exemptions
most commonly applied by the college in processing requests
for public records. A copy of the exemption key can be
requested from the public records officer and will typically
be provided by the records officer in responding to a request
for records that are determined in whole or in part to be
exempt from inspection or copying.

(3) Determining applicable exemptions. The public
records officer may seek information from the requestor suf-
ficient to determine whether another statute prohibits disclo-
sure of the requested records. For example, student education
records generally may not be disclosed to third parties with-
out the student's written consent.

NEW SECTION

WAC 132C-276-300 Review of denials of public
records requests. (1) Petition for internal administrative
review. A requestor who objects to the denial, or partial
denial, of a records request may petition in writing to the pub-
lic records officer for a review of that decision. The public
records officer will promptly refer the petition to the office of
the president. A senior administrator designated by the presi-
dent will consider the petition and render a decision within
two business days following the initial receipt of the petition
by the public records officer. The time for considering the
petition may be extended by mutual agreement of the college
and the requestor.

(2) Review by attorney general's office. A requestor
who objects to the denial, or partial denial, of a records
request may request the office of the attorney general to
review the matter as provided in RCW 42.56.530 and WAC
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44-06-160. Requests for attorney general review must be
directed to Public Records Review, Office of the Attorney
General, Post Office Box 40100, Olympia, Washington
98504-0100.

(3) Judicial review. A requestor may petition the supe-
rior court for judicial review of the college's decision denying
a public records request, whether in whole or in part, by fol-
lowing the procedures in RCW 42.56.550. The denial of a
petition for internal administrative review under subsection
(1) of this section shall constitute the final agency action sub-
ject to judicial review.

NEW SECTION

WAC 132C-276-310 Court protection of public
records. (1) Notifying interested persons. The college, as
required or permitted by law or contract, including any col-
lective bargaining agreement, and in other appropriate cir-
cumstances, may notify persons named in a public record, or
to whom the record specifically pertains, that release of the
record has been requested, and that such persons may apply
to the superior court for a protective order under RCW
42.56.540.

(2) Applying for court protection. The college in
appropriate circumstances may apply to the superior court for
a protective order enjoining the examination of any specific
public record in accordance with the procedures under RCW
42.56.540. Nothing in this chapter shall be construed as either
requiring or prohibiting the college's application to the court
for such an order.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:
WAC 132C-276-010
WAC 132C-276-020
WAC 132C-276-030

Purpose.
Definitions.

Description of central and field orga-
nization of Community College Dis-
trict No. 3.

WAC 132C-276-040 Operations and procedures.
WAC 132C-276-050
WAC 132C-276-060
WAC 132C-276-070
WAC 132C-276-080
WAC 132C-276-090
WAC 132C-276-100

WAC 132C-276-110

Public records available.
Public records officer.
Office hours.

Requests for public records.
Copying.

Exemptions.

Review of denials of public records
requests.

WAC 132C-276-120
WAC 132C-276-130
WAC 132C-276-990

Protection of public records.
Adoption of form.

Appendix A—Request for public
record to Community College District
No. 3.

Proposed

[102]

Washington State Register, Issue 18-06

WSR 18-06-091
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed March 6, 2018, 4:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
01-004 on December 6, 2017.

Title of Rule and Other Identifying Information: The
department is amending several regulations in chapter 220-
354 WAC that affect commercial salmon fishing in the Puget
Sound and include WAC 220-354-080 Puget Sound
salmon—Closed areas, 220-354-120 Puget Sound salmon—
Purse seine—Open periods, 220-354-160 Puget Sound
salmon—G@Gillnet—Open periods, 220-354-180 Puget Sound
salmon—Reef net—Open periods, and 220-354-210 Puget
Sound salmon—Beach seine—Open periods.

Hearing Location(s): On Tuesday, April 10, 2018, at 1
p.m. to 2 p.m., at the Natural Resources Building, Room 172,
1111 Washington Street S.E., Olympia, WA 98501.

Date of Intended Adoption: On or after May 1, 2018.

Submit Written Comments to: Scott Bird, Washington
Department of Fish and Wildlife (WDFW), Rules Coordina-
tor, 600 Capitol Way North, Olympia, WA 98501-1091,
email Rules.Coordinator@dfw.wa.gov, fax 360-902-2155,
by April 8, 2018.

Assistance for Persons with Disabilities: Contact
Delores Noyes, phone 360-902-2349, TTY 360-902-2207,
email Delores.Noyes@dfw.wa.gov, by April 8, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules will
incorporate the recommendations of the North of Falcon sub
group of the Pacific Fisheries Management Council to take
harvestable fish in commercial salmon fisheries in Puget
Sound while protecting species of fish listed as endangered.

Reasons Supporting Proposal: The reason is to protect
species of fish listed as endangered while supporting com-
mercial salmon fishing in Puget Sound.

Statutory Authority for Adoption: RCW 77.12.045,
77.12.047, and 77.04.020.

Statute Being Implemented: RCW 77.12.045, 77.12.047,
and 77.04.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDFW, governmental.

Name of Agency Personnel Responsible for Drafting:
Kendall Henry, 1111 Washington Street S.E., Olympia, WA
98504 [98501], 360-902-2717; Implementation: Ron War-
ren, 1111 Washington Street S.E., Olympia, WA 98504, 360-
902-2799; and Enforcement: Chief Steve Bear, 1111 Wash-
ington Street, Olympia, WA 98501, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule changes do not affect hydrau-
lics.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. These rule
changes clarify dates for anticipated open periods and areas
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for full-fleet and limited-participation salmon fisheries, and
legal gear requirements for those fisheries. There are no
anticipated professional services required to comply. Based
on the department's analysis, the proposed rules do not
require any additional equipment, supplies, labor, or adminis-
trative costs.

March 6, 2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-17-100,
filed 8/18/17, effective 9/18/17)

WAC 220-354-080 Puget Sound salmon—Closed
areas. It is unlawful at any time, unless otherwise provided,
to take, fish for, or possess salmon taken for commercial pur-
poses with any type of gear from the following portions of
Puget Sound Salmon Management and Catch Reporting
Areas, except that closures listed in this section do not apply
to reef net fishing areas listed in RCW 77.50.050:

Areas 4B, 5, 6, 6B, and 6C - The Strait of Juan de Fuca
Preserve as defined in WAC 220-354-330.

Area 6D - That portion within 1/4-mile of each mouth of
the Dungeness River.

Area 7 -

(1) The San Juan Island Preserve as defined in WAC
220-354-320.

(2) Those waters within 1,500 feet of shore on Orcas
Island from Deer Point northeasterly to Lawrence Point,
thence west to a point intercepting a line projected from the
northernmost point of Jones Island, thence 90° true to Orcas
Island.

(3) Those waters within 1,500 feet of the shore of
Cypress Island from Cypress Head to the northernmost point
of Cypress Island.

(4) Those waters easterly of a line projected from Ice-
berg Point to Iceberg Island, to the easternmost point of
Charles Island, then true north from the northernmost point of
Charles Island to the shore of Lopez Island.

(5) Those waters northerly of a line projected from the
southernmost point of land at Aleck Bay to the westernmost
point of Colville Island, thence from the easternmost point of
Colville Island to Point Colville.

(6) Those waters easterly of a line projected from Biz
Point on Fidalgo Island to the Williamson Rocks Light,
thence to the Dennis Shoal Light, thence to the light on the
westernmost point of Burrows Island, thence to the south-
western-most point of Fidalgo Head, and including those
waters within 1,500 feet of the western shore of Allan Island,
those waters within 1,500 feet of the western shore of Bur-
rows Island, and those waters within 1,500 feet of the shore
of Fidalgo Island from the southwestern-most point of
Fidalgo Head northerly to Shannon Point.

(7) Additional Fraser sockeye and pink seasonal closure:
Those waters within 1,500 feet of the shore of Fidalgo Island
from the Initiative 77 marker northerly to Biz Point.

(8) Those waters within 1,500 feet of the eastern shore of
Lopez Island from Point Colville northerly to Lopez Pass,
and those waters within 1,500 feet of the eastern shore of
Decatur Island from the southernmost point of land northerly
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to Fauntleroy Point, and including those waters within 1,500
feet of the shore of James Island.

Area 7A - The Drayton Harbor Preserve as defined in
WAC 220-354-310.

Area 7B -

(1) That portion south and east of a line from William
Point on Samish Island to Saddlebag Island to the southeast-
ern tip of Guemes Island, and that portion northerly of the
railroad trestle in Chuckanut Bay.

(2) That portion of Bellingham Bay and Portage Bay
adjacent to Lummi Indian Reservation is closed north and
west of a line from the intersection of Marine Drive and Hoff
Road (48°46'59"N, 122°34'25"W) projected 180° true for
2.75 nautical miles (nm) to a point at 48°45'11"N,
122°34'25"W, then 250° true for 1.4 nm to a point at
48°44'50"N, 122°35'42"W, then 270° true for 1.4 nm to
48°44'50"N, 122°37'08"W, then 230° true for 1.3 nm to
48°44'24"N, 122°37'52"W, then 200° true for 1 nm to
48°43'45"N, 122°38'12"W, then 90° true for 1 nm to a point
just northeast of Portage Island (48°43'45"N, 122°37'14"W),
then 160° true for 1.4 nm to a point just east of Portage Island
(48°42'52"N, 122°36'37"W).

Area 7C - That portion southeasterly of a line projected
from the mouth of Oyster Creek 237° true to ((&)) the fishing
boundary marker on Samish Island.

Area 8 -

(1) That portion of Skagit Bay easterly of a line projected
from Brown Point on Camano Island to a white monument on
the easterly point of Ika Island, thence across the Skagit River
to the terminus of the jetty with McGlinn Island.

(2) Those waters within 1,500 feet of the western shore
of Camano Island south of a line projected true west from
Rocky Point.

Area 8A -

(1) Those waters easterly of a line projected from Mis-
sion Point to Buoy Cl, excluding the waters of Area 8D,
thence through the green light at the entrance jetty of the Sno-
homish River and across the mouth of the Snohomish River
to landfall on the eastern shore, and those waters northerly of
a line from Camano Head to the northern boundary of Area
8D, except when open for pink fisheries.

(2) Additional coho seasonal closure prior to October 3:
Those waters southerly of a line projected from the Clinton
ferry dock to the Mukilteo ferry dock.

Area 8D - Those waters easterly of a line projected from
Mission Point to Hermosa Point.

Area 9 - Those waters lying inside and westerly of a line
projected from the Point No Point light to Sierra Echo buoy,
thence to Forbes Landing wharf east of Hansville.

Area 10 -

(1) Those waters easterly of a line projected from
Meadow Point to West Point.

(2) Those waters of Port Madison westerly of a line pro-
jected from Point Jefferson to the northernmost portion of
Point Monroe.

(3) Additional pink seasonal closure: The area east inside
of the line originating from West Point and extending west to
the closest midchannel buoy, thence true through Point Wells
until reaching latitude 47°44'500"N, thence extending
directly east to the shoreline.

Proposed
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(4) Additional purse seine pink seasonal closure: The
area within 500 feet of the eastern shore in Area 10 is closed
to purse seines north of latitude 47°44'500"N.

((5rAdditional-cohoand-chum-seasonal-elosure:These

CElliot o line f Hei-Poi he lial

dent's Point.))

Area 10E - Those waters of Liberty Bay north of a line
projected due east from the southernmost Keyport dock,
those waters of Dyes Inlet north of the Manette Bridge, and
those waters of Sinclair Inlet southwest of a line projected
true east from the Bremerton ferry terminal.

Area 11 -

(1) Those waters northerly of a line projected true west
from the light at the mouth of Gig Harbor, and those waters
south of a line from Browns Point to the northernmost point
of land on Point Defiance.

(2) Additional coho seasonal closure: Those waters
south of a line projected from the light at the mouth of Gig
Harbor to the Tahlequah ferry dock, then south to the Point
Defiance ferry dock, and those waters south of a line pro-
jected from the Point Defiance ferry dock to Dash Point.

Areas 12, 12B, and 12C - Those waters within 1,000
feet of the eastern shore.

Area 12 - Those waters inside and easterly of a line pro-
jected from Lone Rock to the navigation light off Big Beef
Creek, thence southerly to the tip of the outermost northern
headland of Little Beef Creek.

((Area2—Additional purseseinechum-seasonal-elo-

stres:

2} ) c 12 within 2 mil  the Hood
analB ) 3 ¢ 3
Area 12A -

(1) Those waters north of a line projected due east from
Broad Spit.

(2) Those waters within 1,000 feet of the mouth of the
Quilcene River.

Area 12B -

(1) Those waters within 1/4-mile of the mouths of the
Dosewallips, Duckabush, and Hamma Hamma rivers and
Anderson Creek.

(2) Additional Chinook seasonal closure: Those waters
north and east of a line projected from Tekiu Point to Triton
Head.

Area 12C -

(1) Those waters within 2,000 feet of the western shore
between the dock at Glen Ayr R.V. Park and the Hoodsport
marina dock.

(2) Those waters south of a line projected from the Cush-
man Powerhouse to the public boat ramp at Union.

(3) Those waters within 1/4-mile of the mouth of the
Dewatto River.
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Area 13A - Those waters of Burley Lagoon north of
State Route 302; those waters within 1,000 feet of the outer
oyster stakes off Minter Creek Bay, including all waters of
Minter Creek Bay; those waters westerly of a line drawn due
north from Thompson Spit at the mouth of Glen Cove; and
those waters within 1/4-mile of Green Point.

AMENDATORY SECTION (Amending WSR 17-17-100,
filed 8/18/17, effective 9/18/17)

WAC 220-354-120 Puget Sound salmon—Purse
seine—Open periods. (1) It is unlawful to take, fish for, or
possess salmon taken with purse seine gear for commercial
purposes from Puget Sound, except in the following desig-
nated Puget Sound Salmon Management and Catch Report-
ing Areas and during the periods provided for in each respec-
tive Management and Catch Reporting Area:

AREA TIME DATE

7, 7A: 7AM - 6PM - 10/10, 10/11, 10/12.
10/13, 10/14, 10/15,
10/16. 10/17, 10/18,
10/19, 10/20, 10/21,
10/22, 10/23, 10/24,
10/25, 10/26, 10/27,
10/28, 10/29, 10/30,
10/31, 11/1, 11/2, 11/3((-
H4))

11/4, 11/5, 11/6, 11/7,
11/8, 11/9, 11/10((~
HAH))

Note: In Areas 7 and 7A, it is unlawful to fail to brail when fishing with
purse seine gear. Any time brailing is required, purse seine fishers must
also use a recovery box in compliance with WAC 220-354-100 (7)(a)
through ().

7AM - 5SPM -

7B, 7C: 6AM - 8PM - ((8/46:-8/23-8/30-9/6))

8/15. 8/22. 8/29. 9/5

7AM - 7PM - ((941-913-945)) 9/10,
9/12. 9/14

7B: 7AM - 7PM - ((5/48:9/20:9/22)) 9/17,

9/19.9/21

TAM ((5/24)) - 6PM ((H+4)) 11/3

9/23

TAM ((36)) - 4PM ((H49)) 11/9

11/5

7AM - 4PM (HAD) 11/16

(HA3)

11/12

7AM - 4PM ((H424)) 11/23

(H+20))

11/19

7AM - 4PM 11/30

(H27)

11/26

TAM ((124)) - 4PM ((12R)) 12/7

12/3

Note: That portion of Area 7B east of a line from Post Point to the flashing
red light at the west entrance to Squalicum Harbor is open to purse seines
beginning at 12:01 a.m. on the last Monday in October and until 4:00 p.m.
on the first Friday in December.

8: Closed



AREA TIME

8A: ((Closed)) -
7AM - 7PM

8D: 7AM - 7PM -
7AM - 6PM .
7AM - 5PM .

((16: TAM—7PM -

10, 11 7AM - 6PM .
7AM - 5PM .

12, 12B: 7AM - 6PM .
7AM - 5PM .
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DATE

Limited participation -
Two boats 9/17, 9/24
(91959261643
1649)) 9/17, 9/24, 10/1,
10/8

((F6A48)) 10/16. 10/22,
10/24, 10/30

(HAAHHY)) 115, 11/7,
11/13, (H251H429))
11/19, 11/26

boats-8/23-8/29,8/31--
9/5:-947))

((F6A8;:16/24,16/30))
10/16, 10/22, 10/24,
10/30

(HAAHHY)) 115, 11/7,
11/13, ((H£24)) 11/19

((F048:106/24:16/30))
10/16, 10/22, 10/24,
10/30

((H7H549)) 1145, 11/7,
11/13, (H424) 11/19

WSR 18-06-091

AREA
12C:

TIME
7AM - 5SPM -

DATE

(HAAHHY)) 11/5, 11/7,
11/13, (H25H27))
11/19

Note: In Area 10 during any open period occurring in August or Septem-
ber, it is unlawful to fail to brail or use a brailing bunt when fishing with
purse seine gear. Any time brailing is required, purse seine fishers must
also use a recovery box in compliance with WAC 220-354-100 (7)(a)
through ().

(2) It is unlawful to retain the following salmon species
taken with purse seine gear within the following areas during
the following periods:

(a) Chinook salmon - At all times in Areas 7, 7A, 8, 8A,
8D, 10, 11, 12, 12B, and 12C, and after October 20 in Area
7B.

(b) Coho salmon - At all times in Areas 7, 7A, 10, and
11, and prior to September 1 in Area 7B.

(c) Chum salmon - Prior to October 1 in Areas 7 and 7A,
and at all times in 8A.

(d) All other saltwater and freshwater areas - Closed

((for-allspeetesatall-times)).

AMENDATORY SECTION (Amending WSR 17-17-100, filed 8/18/17, effective 9/18/17)

WAC 220-354-160 Puget Sound salmon—Gillnet—Open periods. It is unlawful to take, fish for, or possess salmon
taken with gillnet gear for commercial purposes from Puget Sound, except in the following designated Puget Sound Salmon
Management and Catch Reporting Areas during the periods provided for in each respective fishing area:

AREA

6D: Skiff gillnet only, definition
WAC 220-350-170 and lawful
gear description WAC 220-354-
140.

TIME
7TAM

- TPM

DATE(S) MINIMUM MESH

9/21, ((9222)) 9/24, 9/25, 9/26, 9/27, 5"
9/28, ((929)) 10/1, 10/2, 10/3, 10/4,

10/5, ((+646)) 10/8, 10/9, 10/10, 10/11,

10/12, ((16A3)) 10/15, 10/16, 10/17,

10/18, 10/19, ((16/26)) 10/22, 10/23,

10/24, 10/25, 10/26((;46/27))

Note: In Area 6D, it is unlawful to use other than 5-inch minimum mesh in the skiff gillnet fishery. It is unlawful to retain Chinook taken in Area 6D at any
time, or any chum salmon taken in Area 6D prior to October 16. In Area 6D, any Chinook or chum salmon required to be released must be removed from the

net by cutting the meshes ensnaring the fish.
7,7A: 7AM

7TAM

- Midnight; use of

recovery box

required

- Midnight

10/10, 10/11, 10/12, 10/13, 10/14, 6 1/4"
10/15, 10/16. 10/17, 10/18, 10/19,

10/20, 10/21

10/22, 10/23, 10/24, 10/25, 10/26, 61/4"

10/27, 10/28, 10/29, 10/30, 10/31, 11/1,
11/2, 11/3, 11/4, 11/5, 11/6, 11/7, 11/8,
11/9, 11/10, ((H44))

Note: In Areas 7 and 7A after October 9 and prior to October ((23)) 22, coho and Chinook salmon must be released, and it is unlawful to use a net soak time
of more than 45 minutes. Net soak time is defined as the time elapsed from when the first of the gillnet web enters the water, until the gillnet is fully retrieved
from the water. Fishers must also use a recovery box in compliance with WAC 220-354-140 (5)(a) through (f) when coho and Chinook release is required.

7B, 7C: 7PM - 8AM NIGHTLY 8/12. 8/13, 8/14, ((8445)) "
8/19, 8/20, 8/21, 8/22, ((8/23)) 8/26,
8/27, 8/28, 8/29((-8/30))
TAM ((9/3)) - TAM((98) 97 5"
92
TAM ((9446)) - TAM ((945)) 9/14 s
9/9
7B: TAM ((949)) - TAM ((922)) 9/21 5
9/16

[105]
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AREA TIME DATE(S) MINIMUM MESH
TAM ((5/24)) - Midnight 11/4 sn
9/23
7TAM ((H+6)) - 4PM ((H419)) 6 1/4"
11/5 11/9
6AM - 4PM ((H49)) 61/4"
(HA3)) 11/16
11/12
6AM - 4PM ((H424)) 6 1/4"
(H229)) 11/23
11/14
7AM - 4PM 11/30 6 1/4"
(H2)

11/26
7TAM ((32/4)) - 4PM ((32/8)) 12/7
123

Note: In Area 7C the minimum mesh size is 7" through ((945)) 9/14.

Note: That portion of Area 7B east of a line from Post Point to the flashing red light at the west entrance to Squalicum Harbor is open to gillnets using 6 1/4-
inch minimum mesh beginning 12:01 AM on the last day in October and until 4:00 PM on the first Friday in December.

8: 5AM - 11PM Closed 5"

Note: In Area 8 it is unlawful to take or fish for pink salmon with drift gillnets greater than 60-mesh maximum depth. Fishers must also use minimum 5" and
maximum 5 1/2" mesh during pink salmon management periods.

8A: 6PM - 8AM ((Closed)) 5"
Limited participation; 2 boats only 9/19

6PM - SAM 9/25.9/27 s

Note: In Area 8A fishers must use minimum 5" and maximum 5 1/2" mesh during pink salmon management periods.

8D: ((6AM - 10PM 919 e
6AM-921 - 1O0PM-9/22 st
FAM - 9PM 926,106/310H0 e
TAM-928 - 9PM-9/29 st
FAMO/S - 9PM10/6 e
FAMAOA2 - 9PMHOA3 e
FAM - SPM 104716/24 5t
FAMAOA9 - SPM-106/20 e
FAM1026 - SPM1027 5t
TAM - M 103+ e
TAMH2 - TPMHA3 st
6AM - 6PM HA e
6AMH9 - 6PMHA0 51)
6PM - 8AM Nightly 9/23, 9/27. 9/30. 10/7. 10/11 5"
6PM 9/24 - 8AM 9/27 5"
6PM 10/1 - 8AM 10/4 5"
6PM 10/8 - 8AM 10/11 s
SPM - 9AM 10/14,10/18, 10/21, 10/25, 10/28, 11/1 5"
5/PM 10/15 - 9AM 10/18 s
SPM 10/22 - 9AM 10/25 5"
5PM 10/29 - 9AM 11/1 s
4PM - 9AM 11/4, 11/8 s
4PM 11/5 - 9AM 11/8 10/31 5"
6AM - 6PM 11/14, 11/15, 11/16, (HA9)) 11/21, 6 1/4"

11/22, 11/23((-H+4-24))

TAM - 6PM 11/28, 11/29, 11/30(G324)) 61/4"
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AREA TIME DATE(S) MINIMUM MESH

9A: Skiff gillnet only, definition ~ 7AM ((8/21)) - 7PM ((H#A4)) 11/3 5"
WAC 220-350-170 and lawful 8/19

gear description WAC 220-354-

140.

Note: It is unlawful to retain chum salmon taken in Area 9A prior to October 1, and it is unlawful to retain Chinook salmon at any time. Any salmon required

to be released must be removed from the net by cutting the meshes ensnaring the fish.

10: (7™M - TAM Limited participation—5-beats8/22- 42 minimum-and 52"
8/28:-8/30;-9/5:-9/7 maximam))

Note: In Area 10 fishers must use minimum 4 1/2" and maximum 5 1/2" mesh during pink salmon management periods. Also, during August or September

openings, coho and Chinook salmon must be released, and it is unlawful to use a net soak time of more than 90 minutes. Net soak time is defined as the time

elapsed from when the first of the gillnet web enters the water, until the gillnet is fully retrieved from the water. Fishers must also use a recovery box in com-

pliance with WAC 220-354-140 (5)(a) through (f). During all limited participation fisheries, it is unlawful for vessels to take or fish for salmon without depart-

ment observers on board.

10, 11: 5PM - 9AM NIGHTLY 6 1/4"
((164910/22)) 10/14, 10/17, 10/25,
10/28. 10/31((H2))

SPM - 7AM 10/23
4PM - 8AM (HA)) 118, 11/11, 11/14, (HH6+ 61/4"
HA9H22)) 11/20, 11/21
4PM - 7TAM NIGHTLY ((H#R)) 11/6 6 1/4"
12A: Skiff gillnet only, definition 7AM - 7PM Dates determined per agreement with 5"
WAC 220-350-170 and lawful tribal co-managers in-season if Summer
gear description WAC 220-354- Chum Salmon Conservation Initiative

140. goals are met allowing for openings of
gillnet gear.

Note: In Area 12A, it is unlawful to use other than 5-inch minimum mesh in the skiff gillnet fishery. It is unlawful to retain Chinook or chum salmon taken in
Area 12A at any time, and any salmon required to be released must be removed from the net by cutting the meshes ensnaring the fish.

12, 12B: 7TAM - 8PM ((F6419-16/23.)) 10/15. 10/17. 10/23 6 1/4"
10/25
7AM - 7PM 10/29. 10/31((H42)) 61/4"
6AM - 6PM 11/6, 11/8, 11/12, 11/14, (H465)) 6 1/4"
1120(H22))
12C: 6AM - 6PM 11/6, 11/8, 11/12, 11/14, ((H4465)) 6 1/4"
1120, (H422)) 11/21
(7AM - 6PM H28 1130 6-H4m))

All other saltwater and freshwater areas - Closed.
Nightly openings refer to the start date.

Within an area or areas, a mesh size restriction remains in effect from the first date indicated until a mesh size change is
shown, and the new mesh size restriction remains in effect until changed.

AMENDATORY SECTION (Amending WSR 17-17-100, (3) It is unlawful to retain marked Chinook after Septem-
filed 8/18/17, effective 9/18/17) ber 30.
(a) It is unlawful to retain marked Chinook with reef net
WAC 220-354-180 Puget Sound salmon—Reef net gear if the fisher does not have in his or her immediate pos-
open periods. (1) It is unlawful to take, fish for, or possess session a department-issued Puget Sound Reef Net Logbook
salmon taken with reef net gear for commercial purposes in with all retained Chinook accounted for in the logbook.
Puget Sound, except in the following designated Puget Sound Marked Chinook are those with a clipped adipose fin and a
Salmon Management and Catch Reporting Areas, during the healed scar at the site of the clipped fin.

periods provided for in each respective area: (b) Completed logs must be submitted and received
within six working days to: Puget Sound Commercial
AREA TIME DATE(S) Salmon Manager, Department of Fish & Wildlife, 600 Capi-
7 5AM - 9PM Daily (OHT—1AD)) tol Way N, Olympla, WA 98501-1091.
9/23 - 11/10 (4) All other saltwater and freshwater areas - Closed.

(2) It is unlawful at all times to retain unmarked Chinook
salmon taken with reef net gear, and it is unlawful prior to
October 1 to retain chum or unmarked coho salmon taken
with reef net gear.
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AMENDATORY SECTION (Amending WSR 17-17-100,
filed 8/18/17, effective 9/18/17)

WAC 220-354-210 Puget Sound salmon—Beach
seine—Open periods. (1) It is unlawful to take, fish for, or
possess salmon taken with beach seine gear for commercial
purposes from Puget Sound except in the following desig-
nated Puget Sound Salmon Management and Catch Report-
ing Areas during the periods provided hereinafter in each
respective Management and Catch Reporting Area:

All areas:

AREA TIME DATE(S)

12A: 7AM - TPM  8/21,8/22, 8/23, 8/24, ((8/25)) 8/27,
8/28, 8/29, 8/30, 8/31, ((944+9/2)) 9/3..
9/4, 9/5, 9/6, 9/7, ((9/8)) 9/10, 9/11,
9/12, 9/13, 9/14, ((945)) 9/17, 9/18,
9/19, 9/20, 9/21, ((9/22)) 9/24, 9/25,
9/26, 9/27, 9/28, ((9/29)) 10/1, 10/2,
10/3, 10/4, 10/5

12C, 7TAM - TPM (B 8/2-8/7-8/9 84 8/16:-8/21

Hoodsport 8/23-8/28-8/30.9/4.9/6)) 7/30, 8/1,

Hatchery 8/6. 8/8, 8/13, 8/15, 8/20, 8/22, 8/27,

Zone: 8/29,9/3.9/5

November (dates determined per
agreement with tribal co-managers in-
season if harvestable surplus of
salmon remain).

(2) It is unlawful to retain the following salmon species
taken with beach seine gear within the following areas during
the following periods:

(a) Chinook salmon - At all times in Area 12A.

(b) Chum salmon - In all areas prior to October 10.

WSR 18-06-094
PROPOSED RULES
SOUTHWEST CLEAN
AIR AGENCY
[Filed March 6, 2018, 5:15 p.m.]

Original Notice.

Title of Rule and Other Identifying Information:
SWCAA 476-030 Definitions. This is an existing section
containing definitions for terms and words directly relevant
to the regulation.

SWCAA 476-040 Asbestos Survey Requirements. This
is an existing section describing the requirements for asbestos
surveys.

SWCAA 476-050 Notification Requirements and Fees.
This is an existing section containing notification require-
ments for asbestos projects.

SWCAA 476-060 Procedures for Asbestos Emission
Control. This is an existing section describing required mea-
sures to control emissions from asbestos projects.

SWCAA 476-070 Disposal of Asbestos-Containing
Waste Material. This is an existing section containing
requirements for disposal and storage of asbestos containing
waste material.
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SWCAA 476-080 Demolition By Intentional Burning.
This is an existing section containing requirements for fire
training exercises that intentionally demolish a structure by
burning.

Hearing Location(s): On May 3, 2018, at 3:00 p.m., at
the Office of Southwest Clean Air Agency (SWCAA), 11815
N.E. 99th Street, Suite 1294, Vancouver, WA 98682.

Date of Intended Adoption: June 7, 2018.

Submit Written Comments to: Gerald Strawn, 11815
N.E. 99th Street, Suite 1294, Vancouver, WA 98682, email
gerry@swcleanair.org, fax 360-576-0925, by May 4, 2018.

Assistance for Persons with Disabilities: Contact Tina
Hallock, phone 360-574-3058, email tina@swcleanair.org,
by May 1, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: SWCAA 476-030
Definitions. The proposed rule change adds additional defini-
tions necessary for implementation and updates existing defi-
nitions.

SWCAA 476-040 Asbestos Survey Requirements. The
proposed rule change clarifies and updates existing asbestos
inspection and sampling procedures, adds alternate inspec-
tion and sampling procedures, and adds asbestos inspection
reporting requirements to require detailed inspection infor-
mation, as well as details of identified asbestos-containing
materials.

SWCAA 476-050 Notification Requirements and Fees.
The proposed rule change reduces the required notification
period from ten business days to ten calendar days for both
the Notice of Intent to Remove Asbestos and Notification of
Demolition, adds abandoned asbestos-containing materials
procedures, and adds State of Emergency procedures for
storms, floods, or other disasters. Minor clarifications and
updates will be made to existing language.

SWCAA 476-060 Procedures for Asbestos Emission
Control. The proposed rule change adds a provision for stor-
age of asbestos-containing materials in a leak tight container.
Minor clarifications and updates will be made to existing lan-
guage.

SWCAA 476-070 Disposal of Asbestos-Containing
Waste Material. The proposed rule change adds waste track-
ing requirements for the disposal of any asbestos-containing
waste materials. Minor clarifications and updates will be
made to existing language.

SWCAA 476-080 Demolition By Intentional Burning.
The proposed rule change increases the notification period
for fire training burns from five calendar days to ten calendar
days. Minor clarifications and updates will be made to exist-
ing language.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SWCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Gerald Strawn, 11815 N.E. 99th Street, Suite 1294, Vancou-
ver, WA 98682, 360-574-3058; Implementation and
Enforcement: Uri Papish, 11815 N.E. 99th Street, Suite 1294,
Vancouver, WA 98682, 360-574-3058.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. SWCAA is an air pollution control authority and
is not included in the list of affected agencies provided in
RCW 34.05.328 (5)(a). SWCAA is not voluntarily making
the rule applicable.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 70.94.141(1).

Explanation of exemptions: Pursuant to RCW 70.94.141
(1), air pollution control authorities are authorized to adopt
and amend rules and regulations in accordance with chapter
42.30 RCW and selected portions of chapter 34.05 RCW.
SWCAA is not deemed a state agency and is not required to
comply with the provisions of chapter 19.85 RCW.

March 6, 2018
Uri Papish
Executive Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 18-07 issue of the Register.

WSR 18-06-099
PROPOSED RULES
WASHINGTON STATE UNIVERSITY
[Filed March 7, 2018, 8:49 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
02-092.

Title of Rule and Other Identifying Information: Chapter
504-49 WAC, Renewable energy system incentive program.

Hearing Location(s): On April 12, 2018, at 4:00 p.m., at
Lighty 401, Washington State University (WSU) Pullman,
Pullman, Washington; SAC 503A, WSU Spokane, Spokane,
Washington; Floyd 209, WSU Tri-Cities, Richland, Wash-
ington; VCL 219, WSU Vancouver, Vancouver, Washing-
ton; Everett Seminar Room 261, WSU Everett, Everett,
Washington; and Crimson Conference Room 300, WSU
Energy Program, Olympia, Washington.

Date of Intended Adoption: May 4, 2018.

Submit Written Comments to: Deborah Bartlett, Rules
Coordinator, P.O. Box 641225, Pullman, WA 99164-1225,
email prf.forms@wsu.edu, fax 509-335-3969, by April 12,
2018.

Assistance for Persons with Disabilities: Contact Joy
Faerber, phone 509-335-2005, fax 509-335-3969, email prf.
forms@wsu.edu, by April 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The university is
adding new rules regarding the administration of the state
renewable energy system incentive program for citizens,
businesses, and utilities.

Reasons Supporting Proposal: In accordance with the
renewable energy system incentive program law, ESSB
5939, signed into law on July 7, 2017, the state renewable
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energy system incentive program is to be administered by
WSU energy program. The new rules are needed to provide
procedures and requirements for the administration of this
program.

Statutory Authority for Adoption: RCW 28B.30.150.

Statute Being Implemented: ESSB 5939.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: [WSU], governmental.

Name of Agency Personnel Responsible for Drafting:
Seth Kolodziejski, Energy Program Coordinator, WSU
Energy Program, 905 Plum Street S.E., Olympia, WA 98504-
3165, 509-956-2000; Implementation: Jacob Fey, Director,
WSU Energy Program, 905 Plum Street S.E., Olympia, WA
98504-3165, 509-956-2000; and Enforcement: Dan Ber-
nardo, Provost, WSU, French Administration 436, Pullman,
WA 99164-1046, 509-335-5581.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The rule has no impact on small business.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rule
content is explicitly and specifically dictated by stat-
ute; and rules adopt, amend, or repeal a procedure,
practice, or requirement relating to agency hearings;
or a filing or related process requirement for apply-
ing to an agency for a license or permit.

March 7, 2018

Deborah L. Bartlett, Director
Procedures, Records, and Forms
and University Rules Coordinator

Chapter 504-49 WAC

RENEWABLE ENERGY SYSTEM
INCENTIVE PROGRAM

NEW SECTION

WAC 504-49-010 Introduction. (1) The rules in this
chapter explain the renewable energy system incentive pro-
gram, which is administered by the Washington State Univer-
sity energy program (hereinafter referred to as "energy pro-
gram"). It is the legislature's intent to provide the incentives
as described in RCW 82.16.130 in order to ensure the sustain-
able job growth and vitality of the state's renewable energy
sector. The purpose of the incentive is to reduce the costs
associated with installing and operating renewable energy
systems by persons or entities receiving the incentive. This
incentive program authorizes an incentive payment based on
electricity generated by renewable energy systems located in
Washington state. Qualified renewable energy systems
include:

(a) Solar energy systems;

(b) Wind generators; and

Proposed
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(c) Certain types of anaerobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that generates
electricity.

(2) The rules in this chapter are divided into seven parts
based on subject matter, as follows:

(a) Part I: Definitions;

(b) Part II: Participation and application requirements,
and incentive levels by project type;

(c) Part III: Calculation of incentives;

(d) Part IV: General topics;

(e) Part V: Manufactured in Washington state;

(f) Part VI: Application process for currently certified
renewable energy systems in the cost recovery incentive pro-
gram; and

(g) Part VII: Appeals rights.

PART I

DEFINITIONS

NEW SECTION

WAC 504-49-100 Overview. The definitions in Part I
of this chapter (this section and WAC 504-49-103 through
504-49-195) apply throughout this chapter unless the context
clearly requires otherwise.

NEW SECTION

WAC 504-49-103 Administrator. The term "adminis-
trator" has the following two meanings in this chapter:

(1) For purposes of a shared commercial solar project,
the administrator is a utility or a business under contract with
a utility which administers a shared commercial solar project
that meets the eligibility requirements specified in this chap-
ter. The administrator applies for certification on behalf of
each of the project participants. In addition, the administrator
performs administrative tasks on behalf of the owners as may
be necessary, such as:

(a) Receiving the renewable energy incentive payments;

(b) Allocating and paying appropriate amounts of such
payments to owners; and

(c) Communicating with the energy program about any
changes in participants.

(2) For purposes of a community solar project as defined
in WAC 504-49-120, the administrator is the utility, non-
profit, or local housing authority (as defined in RCW 35.82.-
020) that organizes and administers the community solar
project. The administrator is responsible for applying for the
renewable energy system incentive on behalf of the system's
owners. In addition, the administrator performs administra-
tive tasks on behalf of the owners as may be necessary, such
as:

(a) Receiving the renewable energy incentive payments;

(b) Allocating and paying appropriate amounts of such
payments to owners; and

(c) Communicating with the energy program about any
changes in participants.

Proposed [110]
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NEW SECTION

WAC 504-49-105 Caps and limits. "Caps and limits"
are defined as follows:

(1) "Annual incentive limits" means the annual limits on
total incentives paid per person, business, or household for a
given fiscal year of electricity generation from the four proj-
ect types described in chapter 36, Laws of 2017, 3rd sp. sess.
(ESSB 5939). Each incentive recipient may qualify for pay-
ments up to the incentive cap within each project type. How-
ever, incentive recipients who have multiple projects within
one project type are subject to the cap for the applicable proj-
ect type. These caps are as follows:

(a) Residential-scale systems: Five thousand dollars;

(b) Commercial-scale systems: Twenty-five thousand
dollars;

(c) Shared commercial solar projects: Up to thirty-five
thousand dollars per year per project participant, as deter-
mined by the terms specified in chapter 36, Laws 0f 2017, 3rd
sp. sess. (ESSB 5939); and

(d) Community solar projects: Five thousand dollars per
project participant.

(2) "Utility credit cap" means that the maximum annual
incentives paid by an electrical utility may not exceed one
and one-half percent of the businesses' taxable power sales
generated in calendar year 2014 and due under RCW 82.16.-
020 (1)(b) or two hundred fifty thousand dollars, whichever
is greater, up to the utility's public utility tax liability.

(3) "Project type cap" has the following two meanings in
this chapter:

(a) For commercial-scale systems, the project type cap is
twenty-five percent of the remaining funds for credit avail-
able to a utility as of July 1, 2017; and

(b) For community solar and shared commercial solar
projects combined, the project type cap is fifty percent of the
remaining funds for credit available to a utility as of July 1,
2017.

(4) "Incentive rate limit" for shared commercial solar
project participants means that the incentive rate must not
exceed the difference between the levelized cost of energy
output and the participant's retail rate.

(5) "Total program limit" means that the total incentive
payments made under this program (in this chapter) may not
exceed one hundred ten million dollars.

NEW SECTION

WAC 504-49-108 Certification. "Certification" means
the authorization issued by the energy program establishing a
system's eligibility and the eligibility of a person, business, or
household to receive annual incentive payments from the
serving utility for the incentive program term.

NEW SECTION

WAC 504-49-110 Commercial-scale system. "Com-
mercial-scale system" means a renewable energy system or
system other than a community solar project or a shared com-
mercial solar project with a direct current combined name-
plate capacity greater than twelve kilowatts that meets the
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applicable system eligibility requirements established in sec-
tion 6, chapter 36, Laws of 2017, 3rd sp. sess. (ESSB 5939).

NEW SECTION

WAC 504-49-115 Community solar project. "Com-
munity solar project" means a solar energy system that:

(1) Has a nameplate generating capacity that is no larger
than one thousand kilowatts direct current;

(2) Must have at least ten participants or one participant
for every ten kilowatts direct current nameplate capacity,
whichever is greater; and

(3) Meets the applicable eligibility requirements estab-
lished in sections 6 and 7, chapter 36, Laws of 2017, 3rd sp.
sess. (ESSB 5939).

NEW SECTION

WAC 504-49-120 Consumer-owned utility. "Con-
sumer-owned utility" has the same meaning as in RCW
19.280.020.

NEW SECTION

WAC 504-49-125 Customer-owner. "Customer-
owner" means the owner of a residential-scale or commer-
cial-scale renewable energy system, where such owner:

(1) Is not a utility;

(2) Is the primary account holder of the utility account;
and

(3) Either owns or occupies the premises where the
renewable energy system is installed.

NEW SECTION

WAC 504-49-130 Direct current. "Direct current”
means the unidirectional flow of electric charge.

NEW SECTION

WAC 504-49-135 Electric utility or utility. "Electric
utility" or "utility" means a consumer-owned utility or inves-
tor-owned utility as those terms are defined in RCW 19.280.-
020.

NEW SECTION

WAC 504-49-140 Fiscal year. "Fiscal year" means July
1st through June 30th of the following year for the purposes
of this rule. For example, fiscal year 2018 goes from July 1,
2017, through June 30, 2018.

NEW SECTION

WAC 504-49-145 Nonprofit organization. "Nonprofit
organization" means an organization exempt from taxation
under 26 U.S.C. Sec. 501 (¢)(3) of the federal Internal Reve-
nue Code of 1986, as amended, as of January 1, 2009.
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NEW SECTION

WAC 504-49-150 Person, business, and household.
"Person, business, and household" means any individual,
firm, partnership, corporation, company, association, agency,
or any other legal entity that resides on a property or has a
business located on a property within the service area of the
utility where the renewable energy system is located.

(1) No person, business, or household is eligible to
receive incentive payments provided under section 1, chapter
36, Laws of 2017, 3rd sp. sess. (ESSB 5939) of more than:

(a) Five thousand dollars per year for residential-scale
systems or community solar projects;

(b) Twenty-five thousand dollars per year for commer-
cial-scale systems; or

(¢) Thirty-five thousand dollars per year for shared com-
mercial solar projects.

(2) Example: Two or more individuals living together in
one household, with one customer account with the partici-
pating utility, constitutes a household. Although they may
each individually participate in this incentive program, these
same individuals living together in one household receive
incentives in accordance with this chapter.

NEW SECTION

WAC 504-49-155 Program term. "Program term"
means eight years, or until cumulative incentive payments for
electricity produced by the project reach fifty percent of the
total system price, including applicable sales tax, whichever
occurs first. Eight years is equivalent to ninety-six months of
electricity generation from the time of certification.

NEW SECTION

WAC 504-49-160 Project participant. "Project partic-
ipant" has the two following meanings:

(1) For purposes of community solar projects, a utility
customer who participates in a community solar project in
order to obtain a beneficial interest. Eligible participants of a
community solar project that are business entities, such as a
limited liability company or a corporation, are analyzed for
participant eligibility and applicable incentive caps and limits
by looking through the business entity to the members or
stockholders that own the business entity.

(2) For purposes of shared commercial solar projects, a
customer of a utility and located in the state of Washington.

NEW SECTION

WAC 504-49-165 Renewable energy system. "Renew-
able energy system" means:

(1) A solar energy system;

(2) An anaerobic digester as defined in RCW 82.08.900;
or

(3) A wind generator.

All systems must be grid-connected and used for the
generation of electricity.
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NEW SECTION

WAC 504-49-170 Residential-scale system. "Residen-
tial-scale system" means a renewable energy system or sys-
tems located at a single situs with combined nameplate
capacity of twelve kilowatts direct current or less that meets
the applicable system eligibility requirements established in
section 6, chapter 36, Laws of 2017, 3rd sp. sess. (ESSB
5939).

NEW SECTION

WAC 504-49-175 Shared commercial solar project.
"Shared commercial solar project” means a solar energy sys-
tem, owned or administered by an electric utility, which:

(1) Has a combined nameplate capacity of greater than
one megawatt direct current and not more than five mega-
watts direct current;

(2) Has at least five participants; and

(3) Meets the applicable eligibility requirements estab-
lished in sections 6 and 8, chapter 36, Laws of 2017, 3rd sp.
sess. (ESSB 5939).

NEW SECTION

WAC 504-49-180 Solar energy system. "Solar energy
system" means any device or combination of devices or ele-
ments that rely on direct sunlight as an energy source for use
in the generation of electricity.

NEW SECTION

WAC 504-49-185 Solar inverter. "Solar inverter"
means the device used to convert direct current to alternating
current in a solar energy system.

NEW SECTION

WAC 504-49-190 Solar module. "Solar module"
means the smallest nondivisible, self-contained physical
structure housing interconnected photovoltaic cells and pro-
viding a single direct current electrical output.

NEW SECTION

WAC 504-49-195 Total system price. (1) "Total sys-
tem price" includes only the renewable energy system com-
ponents and fees that are integral and necessary for the gener-
ation of electricity. Components and fees include:

(a) Renewable energy system equipment (depends on
system type):

(i) Solar energy system: Solar modules, inverter(s);

(i1) Wind generator: Turbine(s), tower(s), inverter(s);

(iii) Anaerobic digester: Digester/reactor, electrical gen-
erator.

(b) Balance of system (such as racking, wiring, switch
gear, meter base);

(c) Nonhardware costs incurred up to the date of the final
electrical inspection (such as fees associated with engineer-
ing, permitting, interconnection, application);

(d) Labor;

(e) Sales tax (as applicable).
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(2) Total system price does not include structures and
fixtures that are not integral and necessary to the generation
of electricity, such as carports, roofing, and battery storage.

PART II

PARTICIPATION AND APPLICATION REQUIRE-
MENTS, AND INCENTIVE LEVELS BY PROJECT
TYPE

NEW SECTION

WAC 504-49-200 Participation by a utility in the
renewable energy system incentive program is voluntary.
(1) A utility electing to participate in the incentive program
must notify the energy program of such election in writing.

(2) The utility may terminate its voluntary participation
in the incentive program by providing notice in writing to the
energy program to cease issuing new certifications for renew-
able energy systems that would be served by that utility.

(3) Such notice of termination of participation is effec-
tive after fifteen days, at which point the energy program may
not accept new applications for certification of renewable
energy systems that would be served by that utility.

(4) Upon receiving a utility's notice of termination of
participation in the incentive program, the energy program
must report on its web site that customers of that utility are no
longer eligible to receive new certifications under the incen-
tive program.

(5) A utility's termination of participation does not affect
the utility's obligation to continue to make annual incentive
payments for electricity generated by systems that were certi-
fied prior to the effective date of the notice. The energy pro-
gram must continue to process and issue certifications for
renewable energy systems that were received by the energy
program before the effective date of the notice of termination.

(6) A utility that has terminated participation in the pro-
gram may resume participation upon filing notice with the
energy program.

NEW SECTION

WAC 504-49-205 Certification restrictions. No new
certification may be issued under this chapter for a system
which an applicant received notice of eligibility from the
department of revenue under the cost recovery program
(RCW 82.16.120), or for a renewable energy system served
by a utility that has elected not to participate in the incentive
program, as provided in WAC 504-49-200.

NEW SECTION

WAC 504-49-210 Renewable energy project require-
ments. Any person, business, or household, as defined in
WAC 504-49-150, that participates in any of the four types of
renewable energy projects defined in sections 5 through 8,
chapter 36, Laws of 2017, 3rd sp. sess. (ESSB 5939), must
meet the specified participation requirements and is subject
to the system capacity limits, application requirements, and
incentive limits, as follows:
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(1) Residential-scale:

(a) Participation: The participant must be an owner of a
residential-scale renewable energy system that is not a utility
and:

(i) Is a customer of the utility that serves that location
and has established an interconnection agreement with the
utility for the renewable energy system;

(ii) Is located on contiguous property; and

(iii) Either owns or occupies the premises where the
renewable energy system is installed.

(b) Capacity: Twelve kilowatts direct current or less,
combined:

(i) Example 1: A property with a six kilowatts direct cur-
rent solar system on one structure and a five kilowatts direct
current system on the same or separate structure qualifies for
the residential-scale incentive rate because the total capacity
is less than twelve kilowatts direct current, combined.

(i) Example 2: A property with a six kilowatts direct
current solar system on one structure and a seven kilowatts
direct current system on the same or separate structure does
not qualify for the residential-scale incentive rate because the
total capacity is greater than twelve kilowatts direct current,
combined. This combined system instead qualifies for the
commercial-scale incentive rate.

(iii) In the case of multiple renewable energy systems on
a structure such as a condominium or commercial building,
each having a separate customer-owner and separate utility
and production meters, each system, if under twelve kilo-
watts direct current, would qualify for the residential-scale
rate.

(c) Application: The owner submits a completed applica-
tion to the energy program for certification per requirements
specified in WAC 504-49-220.

(d) Annual incentive limit: Five thousand dollars per per-
son, business, or household.

(2) Commercial-scale:

(a) Participation: The participant must be an owner of a
commercial-scale renewable energy system that is not a util-
ity and:

(1) Is a customer of the utility that serves that location
and has established an interconnection agreement with the
utility for the renewable energy system;

(ii) Is located on contiguous property; and

(iii) Either owns or occupies the premises where the
renewable energy system is installed.

(b) Capacity: Greater than twelve kilowatts direct cur-
rent, combined.

(i) Example 1: A property with a six kilowatts direct cur-
rent solar system on one structure and a seven kilowatts direct
current system on the same or separate structure qualifies for
the commercial-scale incentive rate because the total capacity
is greater than twelve kilowatts direct current, combined.

(i1) Example 2: A property with a six kilowatts direct
current solar system on one structure and a five kilowatts
direct current system on the same or separate structure quali-
fies for the residential-scale incentive rate because the total

capacity is less than twelve kilowatts direct current, com-
bined.
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(c) Application: The owner submits a completed applica-
tion to the energy program for certification per requirements
specified in WAC 504-49-220.

(d) Annual incentive limit: Twenty-five thousand dollars
per person, business, or household.

(3) Shared commercial solar:

(a) Administration: Administrators of this project type
must be a utility or a business under contract with a utility;

(b) Participation: Projects must have at least five project
participants, each of which is a customer of the utility and
located in the state of Washington;

(c) Capacity: Combined nameplate capacity greater than
one megawatt direct current and not more than five mega-
watts direct current;

(d) Application:

(i) Precertification. Prior to applying for certification, a
shared commercial solar administrator must apply for precer-
tification against the remaining funds available for incentive
payments as of July 1, 2017. Precertification application
requirements include, but are not limited to:

(A) The name of the utility serving the project location;

(B) Contact information for the project administrator and
technical management personnel; and

(C) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble;

(D) Additional information regarding deployment of
projects in low- and moderate-income communities, as those
terms are defined in RCW 43.63A.510, as requested.

(1) Certification. The application for certification may
not exceed the precertified system capacity. An application
for certification must be completed by the shared commercial
solar project administrator and approved by the energy pro-
gram within one year of precertification issuance. Extensions
past the three hundred sixty-five-day period are not granted.
Projects that do not meet this deadline lose precertification
status.

(e) Incentive rate: The incentive rate is set at the date of
precertification approval;

(f) Annual incentive limit: Thirty-five thousand dollars
per participant (person, business, household), consistent with
their share of participation.

(4) Community solar project:

(a) Administration: A utility, nonprofit, or local housing
authority that organizes or administers a solar project;

(b) Participation: The project must have at least ten par-
ticipants, or one participant for every ten kilowatts direct cur-
rent nameplate capacity, whichever is greater; and all partici-
pants must be customers of the participating utility;

(c) Capacity: Nameplate capacity that is no more than
one thousand kilowatts direct current;

(d) Application:

(i) Precertification. Prior to applying for certification, a
community solar project administrator must apply for precer-
tification against the remaining funds available for incentive
payments as of July 1, 2017. Precertification application
requirements include, but are not limited to:

(A) The name of the utility serving the project location;
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(B) Contact information for the project administrator and
technical management personnel; and

(C) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.

(i) Certification. The application for certification may
not exceed the precertified system capacity. An application
for certification must be completed by the community solar
project administrator and approved by the energy program
within one year of precertification issuance. Extensions past
the three hundred sixty-five-day period are not granted. Proj-
ects that do not meet this deadline lose precertification status.

(e) Incentive rate: The incentive rate is set at the date of
precertification approval;

(f) Annual incentive limit: Five thousand dollars per par-
ticipant (person, business, household), consistent with their
share of participation.

NEW SECTION

WAC 504-49-215 Department of revenue-certified
renewable energy systems. To continue to be eligible to
receive incentive payments under the renewable energy sys-
tem cost recovery program (as described in WAC 458-20-
273), the applicants (as defined in WAC 458-20-273) with
the department of revenue certification must reapply with the
energy program. This reapplication process is described in
Part VI of this chapter and must be completed by April 30,
2018.

(1) Participation: Only applicants with renewable energy
systems previously certified by the department of revenue
may reapply for continued incentives.

(2) Application: Submit a completed reapplication to the
energy program for certification in accordance with the
requirements specified in Part VI of this chapter. For commu-
nity solar projects, also submit a list of participants in the
project.

(3) Annual incentive limit: Five thousand dollars per
individual, household, business, or local governmental entity.

(4) Deadline: Reapplications must be submitted by April
30, 2018.

NEW SECTION

WAC 504-49-220 Requirements to apply for certifi-
cation—Residential-scale and commercial-scale projects.
The application must contain, but is not limited to, the fol-
lowing information; additional requirements are specified in
WAC 504-49-210.

(1) The name and address of the customer-owner and
location of the renewable energy system.

(2) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.

(3) An executed interconnection agreement with the
serving utility.

(4) The date and supporting documentation verifying
that the local jurisdiction issued its final electrical inspection
of the renewable energy system.
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(5) Documentation, including final sales invoice, and
details of the total system price as defined in WAC 504-49-
195.

(6) A signed statement that the applicant understands
that this information is true, complete, and correct to the best
of applicant's knowledge and belief under penalty of perjury.

(7) A signed statement that the applicant has not previ-
ously received a notice of eligibility from the department of
revenue under RCW 82.16.120 entitling the applicant to
receive annual incentive payments for electricity generated
by the renewable energy system.

(8) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.

(9) Payment of the one hundred twenty-five dollar appli-
cation fee.

(10) Provisional certification. The energy program may
grant provisional certification prior to proof of final electrical
inspection. Provisional certification expires one hundred
eighty days after issuance, unless the applicant submits proof
of the final electrical inspection from the applicable local
jurisdiction, or the energy program extends the certification
for a term or terms of thirty days due to extenuating circum-
stances.

NEW SECTION

WAC 504-49-225 Requirements to apply for certifi-
cation—Shared commercial and community solar proj-
ects. The application must contain, but is not limited to, the
information detailed below. Additional requirements are
specified in WAC 504-49-210.

(1) The name and address of the project administrator
and location of the renewable energy system.

(2) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.

(3) An executed interconnection agreement with the
serving utility.

(4) The date and supporting documentation verifying
that the local jurisdiction issued its final electrical inspection
of the renewable energy system.

(5) Documentation, including final sales invoice, and
details of total system price as defined in WAC 504-49-195.

(6) A signed statement that the administrator under-
stands that this information is true, complete, and correct to
the best of administrator's knowledge and belief under pen-
alty of perjury.

(7) A signed statement that the administrator has not pre-
viously received a notice of eligibility from the department of
revenue under RCW 82.16.120 entitling the community solar
project participants to receive annual incentive payments for
electricity generated by the solar energy system.

(8) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.
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(9) Payment of the one hundred twenty-five dollar appli-
cation fee.

(10) Additional information required for certification of
shared commercial solar and community solar projects may
include, but is not limited to:

(a) Shared commercial solar projects:

(1) Project design details;

(i1) Levelized cost of energy output of the system over its
production life, and the calculations used to determine such
cost;

(iii) A list of participants, including:

(A) Name;

(B) Address;

(C) Retail rate; and

(D) Utility account number;

(iv) Interconnection information; and

(v) Details regarding the majority of the installation
work. If the majority of the installation of a shared commer-
cial solar project is awarded to out-of-state contractors, the
administrator must submit to the energy program:

(A) The reasons for using out-of-state contractors;

(B) The percentage of installation work performed by
out-of-state contractors; and

(C) A cost comparison of the installation services per-
formed by out-of-state contractors compared to the same ser-
vices performed by Washington-based contractors.

(b) Community solar projects:

(1) System ownership information and business address;

(i1) Project design details;

(iii) Proof of administrator registration with the utilities
and transportation commission, as applicable;

(iv) A list of participants, including:

(A) Name;

(B) Address; and

(C) Utility account number.

(v) Subscription information, including:

(A) Rates;

(B) Fees;

(C) Terms and conditions.

(vi) Executed interconnection agreement if the project
size is greater than five hundred kilowatts direct current; and

(vii) Updated information regarding deployment of proj-
ects in low- and moderate-income communities, as those
terms are defined in RCW 43.63A.510, as requested.

NEW SECTION

WAC 504-49-230 Response from the energy pro-
gram. Within thirty days of receipt of the application for pre-
certification or certification, the energy program must notify
the customer-owner or administrator, electronically or by
mail, whether the renewable energy system qualifies for
incentive payments. This notice must state the rate to be paid
per kilowatt-hour of electricity generated by the renewable
energy system, as provided in section 6(12), chapter 36, Laws
0f 2017, 3rd sp. sess. (ESSB 5939), subject to any applicable
caps and limits on total annual payment as defined in this
chapter.
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NEW SECTION

WAC 504-49-235 Public disclosure. System certifica-
tions and the information contained therein are subject to
public disclosure. In addition, all energy generation and
incentive payment information associated with the certified
system (as collected by the energy program) is subject to pub-
lic disclosure.

NEW SECTION

WAC 504-49-240 Denial or revocation of system cer-
tification. The energy program may deny or revoke the
approval of a system's certification and an appeal of this final
determination may be initiated. The appeal provisions under
Part VII of this chapter apply here.

NEW SECTION

WAC 504-49-245 Utility liability. A utility is not liable
for incentive payments to a customer-owner if the utility has
disconnected the customer due to a violation of a customer
service agreement, such as nonpayment of the customer's bill
or a violation of an interconnection agreement.

NEW SECTION

WAC 504-49-250 Modification to system. Modifica-
tion details must be provided to the energy program. Exam-
ples are provided in WAC 504-49-305.

PART III

CALCULATION OF INCENTIVES

NEW SECTION

WAC 504-49-300 Incentive payment rate. The incen-
tive payment rate is the sum of the base rate and the made-in-
Washington bonus, if applicable. To determine the incentive
payment, the incentive payment rate is then multiplied by the
system's gross kilowatt-hours generated during the fiscal year
to determine the incentive payment.

(1) Determining the base rate. The first step in comput-
ing the incentive payment is to determine the correct base rate
to apply. This rate depends on the fiscal year in which the
system was certified and the type of renewable energy project
under consideration, as defined in the table in subsection (2)
of this section.

(2) Made-in-Washington bonus. The bonus rate is deter-
mined by whether all applicable system components (solar
modules, wind turbines or towers) are manufactured in
Washington state. See additional manufacturing details in
Part V of this chapter. Bonus rates vary depending on the fis-
cal year in which the system is certified, as provided in the
table below.
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Made-in-
Fiscal year of Base rate: Base rate: Base rate: Base rate: Shared Washington
system certification | Residential-scale | Commercial-scale | Community solar | commercial solar bonus
2018 $0.16 $0.06 $0.16 $0.06 $0.05
2019 $0.14 $0.04 $0.14 $0.04 $0.04
2020 $0.12 $0.02 $0.12 $0.02 $0.03
2021 $0.10 $0.02 $0.10 $0.02 $0.02

(3) Examples: A renewable energy system certified in
fiscal year 2019 and generate:

(a) Residential-scale system: Two thousand five hundred
kilowatt-hours; commercial-scale system: Fourteen thousand
kilowatt-hours.

(1) If a residential-scale or commercial-scale renewable
energy system has only solar modules manufactured out-of-
state, the computation is as follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(i1) If a residential-scale or commercial-scale renewable
energy system has all solar modules manufactured in Wash-
ington state, the computation is as follows:

(A) Residential-scale: (0.14 + 0.04) x 2,500 = $450.00;

(B) Commercial-scale: (0.04 + 0.04) x 14,000 =
$1,120.00.

(iii) If a residential-scale or commercial-scale renewable
energy system has a solar module manufactured in Washing-
ton state combined with additional solar modules manufac-
tured out-of-state, the computation would be as follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(iv) If residential-scale or commercial-scale wind gener-
ator equipment has an out-of-state turbine combined with a
tower manufactured in Washington state, the computation is
as follows:

(A) Residential-scale: (0.14 + 0.04) x 2,500 = $450.00;

(B) Commercial-scale: (0.04 + 0.04) x 14,000 =
$1,120.00.

(v) If residential-scale wind generator equipment has
both an out-of-state turbine and tower, the computation is as
follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(b) Shared commercial solar project system: Four mil-
lion kilowatt-hours.

(1) If a shared commercial system has out-of-state solar
modules, the computation is as follows: 0.04 x 4,000,000 =
$160,000.00. The solar project administrator distributes the
incentive payments consistent with share of participation. If a
participant is involved at five percent of the project, their
incentive payment is $160,000.00 x 0.05 = $8,000.00 (con-
tingent on the rates, fees, terms or conditions of the project).

(ii) If a shared commercial system has all solar modules
manufactured in Washington state, the computation is as fol-
lows: (0.04 + 0.04) x 4,000,000 = $320,000.00. The solar
project administrator distributes the incentive payments con-
sistent with share of participation. If a participant is involved
at five percent of the project, their incentive payment is
$320,000.00 x 0.05 = $16,000.00 (contingent on the rates,
fees, terms or conditions of the project).
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(c) Community solar project system: Fifty thousand kilo-
watt-hours.

(1) If a community solar energy system has all solar mod-
ules manufactured in Washington state combined with an
out-of-state inverter, the computation is as follows: (0.14 +
0.04) x 50,000 = $9,000.00. The solar project administrator
distributes the incentive payments consistent with share of
participation. If a participant is involved at five percent of the
project, their incentive payment is $9,000.00 x 0.05 =
$450.00 (contingent on the rates, fees, terms or conditions of
the project).

(i1) If a community solar energy system has some solar
modules manufactured in Washington state combined with
additional solar modules manufactured out-of-state, the com-
putation is as follows: 0.14 x 50,000 = $7,000.00. The solar
project administrator distributes the incentive payments con-
sistent with share of participation. If a participant is involved
at five percent of the project, their incentive payment is
$7,000.00 x 0.05 = $350.00 (contingent on the rates, fees,
terms or conditions of the project).

NEW SECTION

WAC 504-49-305 Additions or changes to existing
certified systems. (1) All additions or changes to existing
certified systems are subject to existing utility standards and
policies.

(2) If a residential-scale or commercial-scale customer-
owner makes investments that result in an expansion of
capacity, the applicant must provide this information to the
energy program. The energy program may:

(a) Issue a new certification for an additional system
installed with a previously certified system, as long as the
new system meets the program requirements and its produc-
tion can be measured separately from the previously certified
system; or

(b) Issue a recertification if the additional capacity is not
measured separately. Such recertification expires on the same
day as the original certification for the residential-scale or
commercial-scale system, and applies the incentive rates and
program rules that are in effect as of the date of the recertifi-
cation.

(3) The following examples illustrate how increases in
system capacity may affect incentive payments:

(a) A five kilowatts direct current residential-scale sys-
tem is certified in February 2019 and is eligible for the four-
teen cents incentive rate. Two kilowatts direct current of
capacity is added in February 2021 without a separate pro-
duction meter and the system is recertified in the same fiscal
year. The incentive rate of ten cents per kilowatt-hour applies
to all future incentive payments of the entire seven kilowatts

[116]



Washington State Register, Issue 18-06

direct current system. Incentive payments end in 2027 or
when cumulative incentive payments reach fifty percent of
the total system price plus the expansion price, including
applicable sales tax, whichever comes first;

(b) A five kilowatts direct current residential-scale sys-
tem is certified in February 2019 and is eligible for the four-
teen cents incentive rate. If two kilowatts direct current of
capacity is added in February 2021 with its own production
meter, the addition may be certified separately and the ten
cent rate applies only to the production from this separate
system and ends in 2029. The originally certified five kilo-
watts direct current system continues to be certified at the
fourteen cents rate, with those payments ending in 2027.
Cumulative incentive payments of fifty percent of the total
system price, including applicable sales tax, apply separately
to the five kilowatts direct current and two kilowatts direct
current installations;

(c) An increase in nameplate capacity results in the total
system size being greater than twelve kilowatts direct current.
The system requires recertification and the applicable com-
mercial-scale incentive rate applies.

NEW SECTION

WAC 504-49-310 Cumulative limit on incentive pay-
ments. Incentive payments continue for eight years or until
cumulative incentive payments for electricity produced by
the project reach fifty percent of the total system price,
including applicable sales tax, whichever occurs first.

PART IV

MANUFACTURED IN WASHINGTON STATE

NEW SECTION

WAC 504-49-400 What constitutes manufactured in
Washington? The energy program must, in consultation
with the department of commerce, establish a list of equip-
ment that is eligible for the bonus rates described in this chap-
ter.

(1) In order for a solar module, or a wind turbine or
tower, to qualify as manufactured in Washington state, the
manufactured component must meet the following defini-
tions:

(a) "Solar module" means the smallest nondivisible, self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output. The lamination of the modules must occur in Wash-
ington state;

(b) "Wind turbine" refers to a device that converts the
wind's kinetic energy into electrical energy and "tower"
refers to the supporting structure.

(2) Is combining products considered to be manufactur-
ing? When determining whether a solar module, or a wind
turbine or tower, are manufactured in Washington, the energy
program considers various factors to determine if a manufac-
turer combining various items into a single package is
engaged in a manufacturing activity. Any one of the follow-
ing factors is not considered conclusive evidence of a manu-
facturing activity:
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(a) The ingredients are purchased from various suppli-
ers;

(b) The manufacturer combining the ingredients attaches
his or her own label to the resulting product;

(¢) The ingredients are purchased in bulk and broken
down to smaller sizes;

(d) The combined product is marketed at a substantially
different value from the selling price of the individual com-
ponents; and

(e) The manufacturer combining the items does not sell
the individual items except within the package.

NEW SECTION

WAC 504-49-405 What is the process for a manufac-
turer to get its product qualified as made in Washington?
The manufacturer must request certification from the energy
program that its product, such as a module, or wind turbine or
tower, qualifies as made in Washington.

(1) Manufacturer's statement. The manufacturer must
supply the energy program with a statement specifying what
processes were carried out in Washington state to qualify the
product.

(2) Penalty of perjury. The manufacturer's statement
must be made under penalty of perjury.

(3) Field visit to view manufacturing process. The
energy program performs a field visit to view the manufac-
turing process for the product, which may also include, but is
not limited to:

(a) An inspection of the process by an engineer or other
technical expert;

(b) Testing and evaluation of a product pulled off the
production line;

(c) Review of purchase invoices to verify the vendor
sources for the parts used in the manufacturing of the prod-
uct;

(d) Inspection of the production line; and

(e) Requests for clarification concerning questions, if
any, discovered during the inspection.

(4) Approval or disapproval of manufacturer's certifica-
tion. Within thirty days of the field visit, the energy program
issues a written decision to the manufacturer on its product's
qualification as made in Washington state. The energy pro-
gram makes the decision available to the public.

(5) Change in manufacturing process. The manufacturer
must notify the energy program of any change in the manu-
facturing process for previously certified products within ten
days of such a change.

(6) Inspection of previously certified product's manufac-
turing process. The energy program reserves the right to per-
form an inspection of the manufacturing processes for each
product, such as a solar module, or a wind tower or turbine,
that has been previously certified as manufactured in Wash-
ington state. The inspection is conducted to verify that the
product continues to qualify as manufactured in Washington
state.

(7) Denial or revocation of approval of certification. The
energy program may revoke the approval of certification that
a product, such as a module, or a wind turbine or tower, is
made in Washington state when it finds that the product does
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not qualify for certification as manufactured in Washington
state.

(8) The appeal provisions under Part VII of this chapter
apply here.

(9) Document retention. The manufacturer must retain
the documentation of the made in Washington certification
process for five years after the application period for the
related incentive program closes.

PART V

GENERAL TOPICS

NEW SECTION

WAC 504-49-500 Is there a time limit on when incen-
tive payment may be made for a system's generated elec-
tricity? Yes. Incentive payments may only be made for kilo-
watt-hours generated on or after July 1, 2017, and for the fol-
lowing eight years, or until cumulative incentive payments
for electricity generated by the project reach fifty percent of
the total system price, including applicable sales tax, which-
ever occurs first.

(1) Authorization of incentive payments. No incentive
payments may be authorized or accrued until the final electri-
cal inspection and executed interconnection agreement are
submitted to the energy program.

(2) Certification is valid for the incentive program term.
This certification entitles the person, business, or household
to receive incentive payments for electricity generated from
the date the renewable energy system commences operation,
or the date the system is certified, whichever date is later.

(3) Changes to incentive rates. Incentive rates deter-
mined by certification date may not be retroactively changed
except to correct errors that were made during the original
application or certification process and that are discovered
later.

(4) Incentive schedule. Incentives are issued based on
the gross kilowatt-hours generated during the fiscal year
beginning on July 1st and ending on June 30th. For the last
year of incentive payments, the payment is the balance of the
last year of generation less the first year of generation. A neg-
ative balance for the last year results in nonpayment.

(5) Certification date. Certification date is determined by
the date when the energy program completes its review of a
submitted application. However, due to the timing of this
program, the following administrative processes apply:

(a) For applications submitted from July 1, 2017, to
December 31, 2017:

(1) For purposes of systems that commenced operation
on or after July 1, 2017: The certification date is assigned
based on the date that the local jurisdiction issued its final
approval of the electrical inspection of the renewable energy
system.

(i1) For purposes of systems that commenced operation
before July 1, 2017: The certification date is assigned as July
1,2017.

(b) For applications submitted on or after January 1,
2018: The certification date is assigned on the date when the
energy program completes its review of a submitted applica-
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tion. The energy program encourages customer-owners to
submit all applications on the date the local jurisdiction
issues its final approval of the electrical inspection of the
renewable energy system. In instances where the certification
date might follow the final electrical inspection by more than
thirty days, the customer-owner or the serving utility must
provide additional information to ascertain the correct initial
electrical generation amount to use in calculating the first
year of incentive payments.

NEW SECTION

WAC 504-49-505 Must the customer-owner or
administrator keep records regarding incentive pay-
ments? (1) Customer-owners or administrators receiving
incentive payments must keep and preserve, for a period of
five years after the receipt of the last incentive payment from
the utility, suitable records as may be necessary to determine
the amount of incentive received.

(2) Examination of records. Such records must be open
for examination at any time upon notice by the energy pro-
gram.

NEW SECTION

WAC 504-49-510 How to determine if community
solar or shared commercial solar projects located on the
same property are one combined system or separate sys-
tems for determining the applicable limit? In determining
if a community solar or shared commercial solar project is
within the applicable limit when more than one community
solar or shared commercial solar project is located on one
property, the energy program treats each project's system as
separate from the other projects if there are separate produc-
tion meters and separate certification applications have been
submitted to the energy program.

NEW SECTION

WAC 504-49-515 Are the renewable energy system's
environmental attributes transferred when ownership of
the renewable energy system changes? The nonpower attri-
butes of the renewable energy system belong to the utility
customer who owns or hosts the system or, in the case of a
community solar project or a shared commercial solar proj-
ect, the participant. The attributes may be kept, sold, or trans-
ferred at the utility customer's discretion unless, in the case of
a utility-owned community solar or shared commercial solar
project, a contract between the customer and the utility
clearly specifies that the utility retains the attributes.

NEW SECTION

WAC 504-49-520 What do I have to do if I purchase
property that has an existing renewable energy system? If
a person, business, or household purchases a property that
has a certified renewable energy system, the new customer-
owner must (at a minimum) notify the energy program of the
transfer of ownership and provide an executed interconnec-
tion agreement with the utility serving the premises.
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NEW SECTION

WAC 504-49-525 What if I sell my share in a com-
munity solar or shared commercial solar project? The
administrator of a community solar project or shared com-
mercial solar project must provide notice to the energy pro-
gram of any changes or transfers in project participation.

PART VI

APPLICATION PROCESS FOR CURRENTLY CER-
TIFIED RENEWABLE ENERGY SYSTEMS IN THE
COST RECOVERY INCENTIVE PROGRAM

NEW SECTION

WAC 504-49-600 Requirements to reapply for certi-
fication. The reapplication for continued incentive payments
through June 30, 2020, must be submitted to the energy pro-
gram by April 30, 2018. This reapplication must contain, but
is not limited to, the following information as specified in the
applicant and eligibility requirements in WAC 458-20-273:

(1) The name and address of the applicant and location
of the renewable energy system;

(2) The applicant's tax registration number;

(3) The utility name and utility account number;

(4) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble;

(5) A signed statement that the applicant understands
that this information is true, complete, and correct to the best
of their knowledge and belief under penalty of perjury; and

(6) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.

NEW SECTION

WAC 504-49-605 May a renewable energy system
that has already been certified by the department of rev-
enue be certified in the new program for incentive pay-
ments beyond June 30, 2020? No. If the applicant's renew-
able energy system has already been certified by the depart-
ment of revenue for cost recovery incentives, that system is
ineligible for the new incentive program.

NEW SECTION

WAC 504-49-610 May I increase the capacity of a
department of revenue-certified system? The person, busi-
ness, or household may not increase the capacity of a depart-
ment of revenue-certified system to receive additional cost
recovery program incentive payments.

NEW SECTION

WAC 504-49-615 Is there a fee to reapply? No. There
is no fee for reapplication for a department of revenue-certi-
fied renewable energy system.

WSR 18-06-099
PART VII

APPEALS RIGHTS

NEW SECTION

WAC 504-49-700 What are the appeal rights under
the renewable energy system incentive payment pro-
gram? (1) The energy program may take four different types
of actions that may result in a right to an appeal:

(a) Denying a system's precertification or certification;
(b) Revoking a system's precertification or certification;

(¢) Denying a manufacturer's statement of a product as
qualifying as made in Washington state; and

(d) Revoking a previously approved certification of a
product qualifying as made in Washington.

(2) The same appeal procedures apply to all four types of
action. All appeals involving the renewable energy system
incentive program in this chapter are conducted as formal
adjudicative proceedings under RCW 34.05.413 through
34.05.476 and chapter 10-08 WAC.

(3) The notice issued by the energy program provides an
explanation of the reasons for the denial or revocation, and
advises the recipient about how to appeal the decision if the
recipient disagrees.

(4) The energy program's action is final unless the recip-
ient files an appeal petition with the energy program within
thirty days of service (receipt) of the notice of the energy pro-
gram's action. RCW 34.05.010(19) defines "service" and
includes service by postal mail, electronic mail, and personal
service.

NEW SECTION

WAC 504-49-705 Presiding officer—Final order—
Review. For both a denial of an application for certification
and a notice of intent to revoke a previously approved certifi-
cation, the presiding officer of a formal adjudicative proceed-
ing is the Washington state office of administrative hearings.
The presiding officer makes the final decision and enters a
final order as provided in RCW 34.05.461 (1)(b).

NEW SECTION

WAC 504-49-710 Petitions for reconsideration. RCW
34.05.470 governs petitions for reconsideration. Petitions for
reconsideration must be addressed to or delivered to the pre-
siding officer at the address provided in the final order. The
petition for reconsideration must be filed and served as
required by WAC 10-08-110.

NEW SECTION

WAC 504-49-715 Judicial review. Judicial review of
the final order of the presiding officer is governed by RCW
34.05.510 through 34.05.598.

Proposed
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PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 7, 2018, 10:33 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
22-071.

Title of Rule and Other Identifying Information: Chapter
392-401 WAC, Statewide definition of absence, excused and
unexcused.

Hearing Location(s): On April 11, 2018, at 1:00 p.m., at
the Office of Superintendent of Public Instruction (OSPI),
Brouillet Conference Room, 600 South Washington Street,
Olympia, WA 98501.

Date of Intended Adoption: April 16, 2018.

Submit Written Comments to: Krissy Johnson, OSPI,
P.O. Box 47200, Olympia, WA 98504-7200, email krissy.
johnson@k12.wa.us, fax 360-753-4201, by April 11, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by April 4,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposed rule is to establish a statewide definition of
absence for students enrolled in public schools. The proposed
rule would change the current rule's definition of what consti-
tutes an excused or unexcused absence.

OSPI initially filed proposed language for chapter 392-
401 WAC on August 23,2017 (WSR 17-17-167). Following
the public comment period, OSPI made revisions to the pro-
posed rule language that are substantially different from the
rule proposed in WSR 17-17-167. OSPI is therefore reopen-
ing the proceedings for public comment on the proposed rule.

Reasons Supporting Proposal: Several recent develop-
ments have necessitated a revision of the existing rule: (1)
OSPI is publicly displaying chronic absenteeism data through
the key performance indicator analytics; (2) United States
Department of Education (USDOE) is collecting an annual
chronic absenteeism report; (3) USDOE Office of Civil
Rights collects chronic absenteeism in its civil rights data
collection; and (4) chronic absenteeism is included in Wash-
ington state's ESSA accountability framework. The intent of
the rule making is to align OSPI's state data collection with
federal reporting and create consistent reporting across the
state so as to increase data quality and comparability as
accountability and visibility of chronic absenteeism
increases.

Statutory Authority for Adoption: RCW 28A.300.046.

Statute Being Implemented: RCW 28A.300.046.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting
and Implementation: Krissy Johnson, OSPI, 600 South
Washington Street, Olympia, WA, 360-725-6045; and
Enforcement: Dixie Grunenfelder, OSPI, 600 South Wash-
ington Street, Olympia, WA 360-725-0415.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

March 7, 2018

Chris P. S. Reykdal
State Superintendent
of Public Instruction

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 392-400-325 Statewide definition of excused and
unexcused daily absences.

Chapter 392-401 WAC

STATEWIDE DEFINITION OF ABSENCE, EXCUSED
AND UNEXCUSED

NEW SECTION

WAC 392-401-005 Purpose. The purpose of this chap-
ter is to provide a definition of absence to districts that sup-
ports accurate and consistent attendance data collection
across the state. This effort will support the state and districts
to address the challenge of chronic absenteeism, in an effort
to improve learning outcomes and success in school for all
students and to support the whole child.

NEW SECTION

WAC 392-401-010 Authority. The authority for this
chapter is RCW 28A.300.046, which requires the superinten-
dent of public instruction to adopt rules establishing a stan-
dard definition of student absence from school.

NEW SECTION

WAC 392-401-012 Definition of absent or absence
for the 2017-18 school year. (1) A student is absent when
they are:

(a) Not physically present on school grounds; and

(b) Not participating in instruction or instruction-related
activities at an approved off-grounds location for at least fifty
percent of the student's scheduled day.

(2) Absences due to suspensions, expulsions or emer-
gency expulsions imposed pursuant to chapter 392-400 WAC
must be reported as excused absences, unless the student is
receiving educational services as required by RCW
28A.600.015 and chapter 392-400 WAC.
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(3) A student who is marked tardy to class is not absent
unless the student otherwise meets the criteria for absence
provided in WAC 392-401-015(1).

(4) This section is effective only for the 2017-18 school
year.

NEW SECTION

WAC 392-401-015 Definition of absent or absence.
(1) A student is absent when they are:

(a) Not physically present on school grounds; and

(b) Not participating in the following activities at an
approved off-grounds location:

(1) Instruction;

(i1) Any instruction-related activity; or

(iii) Any other district or school approved activity that is
regulated by an instructional/academic accountability sys-
tem, such as participation in district-sponsored sports.

(2) Students who have been suspended, expelled, or
emergency expelled pursuant to chapter 392-400 WAC and
are receiving educational services as required by RCW
28A.600.015 and chapter 392-400 WAC, shall not be absent.

(3) A full day absence is when a student is absent for
fifty percent or more of their scheduled day.

(4) A school or district shall not convert or combine tar-
dies into absences that would result in the filing of a truancy
petition.

(5) This section is effective for the 2018-19 school year
and thereafter.

NEW SECTION

WAC 392-401-020 Excused absences. Absences due
to the following reasons must be excused:

(1) Participation in a district or school approved activity,
that meets the criteria of an absence as defined in WAC 392-
401-015;

(2) Illness, health condition or medical appointment
(including, but not limited to, medical, counseling, dental,
optometry, pregnancy, and in-patient or out-patient treatment
for chemical dependency or mental health) for the student or
person for whom the student is legally responsible;

(3) Family emergency including, but not limited to, a
death or illness in the family;

(4) Religious or cultural purpose including observance
of a religious or cultural holiday or participation in religious
or cultural instruction;

(5) Court, judicial proceeding, court-ordered activity, or
jury service;

(6) Post-secondary, technical school or apprenticeship
program visitation, or scholarship interview;

(7) State-recognized search and rescue activities consis-
tent with RCW 28A.225.055;

(8) Absence directly related to the student's homeless or
foster care/dependency status;

(9) Absences related to deployment activities of a parent
or legal guardian who is an active duty member consistent
with RCW 28A.705.010;

(10) Absences due to suspensions, expulsions or emer-
gency expulsions imposed pursuant to chapter 392-400 WAC

WSR 18-06-105

if the student is not receiving educational services as pro-
vided under RCW 28A.600.015 and chapter 392-400 WAC,;

(11) Absences due to student safety concerns, including
absences related to threats, assaults, or bullying;

(12) Absences due to a student's migrant status; and

(13) An approved activity that is consistent with district
policy and is mutually agreed upon by the principal or desig-
nee and a parent, guardian, or emancipated youth.

A school principal or designee has the authority to deter-
mine if an absence meets the above criteria for an excused
absence. Districts may define additional categories or criteria
for excused absences.

NEW SECTION

WAC 392-401-030 Unexcused absences. Any absence
from school is unexcused unless it meets one of the criteria
provided in WAC 392-401-020.

WSR 18-06-105
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 7, 2018, 10:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
18-105.

Title of Rule and Other Identifying Information: WAC
392-121-182 Alternative learning experience requirements.

Hearing Location(s): On April 12,2018, at 10:00 a.m., at
the Office of Superintendent of Public Instruction (OSPI),
600 South Washington Street, Brouillet Conference Room,
Olympia, WA 98501.

Date of Intended Adoption: April 17, 2018.

Submit Written Comments to: Becky McLean, OSPI,
P.O. Box 47200, Olympia, WA 98504-7200, email becky.
mclean@k12.wa.us, fax 360-664-3683, by April 12, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by April 5,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: OSPI is proposing
to revise the agency's alternative learning experience (ALE)
rules in WAC 392-121-182 for the purpose of ensuring that
the statutory requirements governing full-day kindergarten
(FDK), RCW 28A.150.315, are implemented in an ALE set-
ting.

Reasons Supporting Proposal: WAC 392-121-182 needs
to be clarified to provide the expectations in an ALE setting
when FDK student attendance is not reflected in a full-time
seat-time classroom.

RCW 28A.150.315 establishes the expectations for all-
day kindergarten. To align with enrollment allocation lan-
guage, the term "full-day kindergarten" or "FDK" will be
used for purposes of this rule.

OSPI convened a workgroup to provide recommenda-
tions on the final rules for FDK in ALE. This workgroup

Proposed
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included representation from OSPI's alternative learning,
early learning, and learning and teaching departments, as
well as ALE programs offering FDK, and educational service
district WaKIDS coordinators with experience in ALE and
traditional kindergarten classrooms. Additionally, OSPI per-
formed several site visits to ALE programs to observe how
they were meeting the FDK requirements.

The proposed rules reflect input from the collected sur-
vey information, the workgroup recommendations, site visit
observations, and the recommendations of the alternative
learning and learning and teaching department staff.

Emergency rules for WAC 392-121-182 (WSR 18-03-
007) were filed in January 2018, to clarify the statutory
expectations for FDK in an ALE setting for the 2017-18
school year and to notify ALE programs offering FDK
instruction that OSPI would collect survey information about
how they were meeting those expectations. These emergency
rules are currently in effect. The rules proposed with this CR-
102 have been updated to reflect proposed changes for the
next school year (2018-2019).

Statutory Authority for Adoption: RCW 28A.150.290,
28A.710.220.

Statute Being Implemented: RCW 28A.232.010,
28A.150.315.

Name of Agency Personnel Responsible for Drafting:
Becky McLean, OSPI, 600 South Washington Street, Olym-
pia, WA, 360-725-6306; and Implementation: T. J. Kelly,
OSPI, 600 South Washington Street, Olympia, WA, 360-
725-6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

March 7,2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-121-182 Alternative learning experience
requirements. (1) Purposes: The purposes of this section
are the following:

(a) To ensure that students enrolled in an alternative
learning experience offered by a school district or public
charter school have available to them educational opportuni-
ties designed to meet their individual needs;

(b) To provide general program requirements for alterna-
tive learning experiences offered by or through school dis-
tricts and charter schools;
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(c) To provide a method for determining full-time equiv-
alent enrollment and a process school districts and charter
schools must use when claiming state funding for alternative
learning experiences.

(2) General requirements: A school district or charter
school must meet the requirements of this section to count an
alternative learning experience as a course of study pursuant
to WAC 392-121-107. This section applies solely to school
districts and charter schools claiming state funding pursuant
to WAC 392-121-107 for an alternative learning experience.
It is not intended to apply to alternative learning experiences
funded exclusively with federal or local resources. This sec-
tion does not apply to alternative learning experiences
offered by charter schools pursuant to charter contract terms
governing the operation of alternative learning experience in
the school.

(3) Definitions: For the purposes of this section the fol-
lowing definitions apply:

(a)(i) "Alternative learning experience" means a course,
or for grades kindergarten through eight, grade-level course
work, that is a delivery method for the program of basic edu-
cation and is:

(A) Provided in whole or in part independently from a
regular classroom setting or schedule, but may include some
components of direct instruction;

(B) Supervised, monitored, assessed, evaluated, and doc-
umented by a certificated teacher employed by the school
district or charter school, or under contract as permitted by
applicable rules; and

(C) Provided in accordance with a written student learn-
ing plan that is implemented pursuant to the school district's
or charter school's policy and this chapter.

(i) The categories of alternative learning experience
courses are:

(A) "Online course" means an alternative learning expe-
rience course that has the same meaning as provided in RCW
28A.250.010.

(B) "Remote course" means an alternative learning expe-
rience course or course work that is not an online course
where the student has in-person instructional contact time for
less than twenty percent of the total weekly time for the
course.

(C) "Site-based course" means an alternative learning
experience course or course work that is not an online course
where the student has in-person instructional contact time for
at least twenty percent of the total weekly time for the course.

(b) "Alternative learning experience program" is a
school or a program within a school that offers alternative
learning experience courses or course work;

(c) "Certificated teacher" means an employee of a school
district or charter school, of a school district contractor pursu-
ant to WAC 392-121-188, or a charter school contractor pur-
suant to WAC 392-121-1885, who is assigned and endorsed
according to the provisions of chapter 181-82 WAC;

(d) "Direct personal contact" means a one-to-one meet-
ing between a certificated teacher and the student, or, where
appropriate, between the certificated teacher, the student, and
the student's parent. Direct personal contact can be accom-
plished in person or through the use of telephone, email,
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instant messaging, interactive video communication, or other
means of digital communication. Direct personal contact:

(i) Must be for the purposes of instruction, review of
assignments, testing, evaluation of student progress, or other
learning activities or requirements identified in the written
student learning plan;

(i1) Must be related to an alternative learning experience
course or course work identified in the written student learn-
ing plan; and

(iii) Must at minimum include a two-way exchange of
information between a certificated teacher and the student.
All required direct personal contact must be documented.

(e) "Full-day kindergarten" means a program that is eli-
gible for state-funded full-day kindergarten, as provided for
in RCW 28A.150.315 in which any student's alternative
learning experience enrollment is claimed as greater than
0.50 full-time equivalent.

(f) "In-person instructional contact" means face-to-face
contact between a certificated teacher and the student in a
classroom environment. In-person instructional contact may
be accomplished in a group setting between the teacher and
multiple students. The in-person instructional contact must
be:

(1) For the purposes of actual instruction, review of
assignments, testing, evaluation of student progress, or other
learning activities or requirements identified in the written
student learning plan; and

(i1) Related to an alternative learning experience course
identified in the written student learning plan.

((#)) (g) "Intervention plan" means a plan designed to
improve the progress of students determined to be not mak-
ing satisfactory progress. An intervention plan must be devel-
oped, documented, and implemented by a certificated teacher
in conjunction with the student and, for students in grades K-
8, the student's parent(s). For students whose written student
learning plan includes only online courses, the intervention
plan may be developed by the school-based support staff in
conjunction with the student and certificated teacher and
must be approved by the student's online certificated teacher.
At minimum, the intervention plan must include at least one
of the following interventions:

(1) Increasing the frequency or duration of contact with a
certificated teacher for the purposes of enhancing the ability
of the certificated teacher to improve student learning;

(i1) Modifying the manner in which contact with a certif-
icated teacher is accomplished;

(iii) Modifying the student's learning goals or perfor-
mance objectives;

(iv) Modifying the number of or scope of courses or the
content included in the learning plan.

(((2))) (h) "Parent" has the same definition as "parent" in
WAC 392-172A-01125;

((B))) (1) "Satisfactory progress" means a determination
made in accordance with subsection (4)(c) that a student's
progress toward achieving the specific learning goals and
performance objectives specified in the written student learn-
ing plan is satisfactory;

((®)) (1) "School week" means any seven-day calendar
period starting with Sunday and continuing through Saturday
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that includes at least three days when a district's schools are
in session or when a charter school is in session;

() (k) "School-based support staff" means an
employee of a school district or a charter school, of a school
district contractor pursuant to WAC 392-121-188, or a char-
ter school contractor pursuant to WAC 392-121-1885, who is
supporting a student in an online course. The school-based
support staff may or may not hold a teaching certificate;

((@9)) (1) "Substantially similar experiences and ser-
vices" means that for each purchased or contracted instruc-
tional or cocurricular course, lesson, trip, or other experience,
service, or activity identified on an alternative learning expe-
rience written student learning plan, there is an identical or
similar experience, service, or activity made available to stu-
dents enrolled in the district's regular instructional program:

(1) At a similar grade level;

(ii) At a similar level of frequency, intensity, and dura-
tion including, but not limited to, consideration of individual
versus group instruction;

(iii) At a similar level of cost to the student with regard
to any related club, group, or association memberships;
admission, enrollment, registration, rental or other participa-
tion fees; or any other expense associated with the experience
or Service;

(iv) In accordance with district adopted or charter school
adopted content standards or state defined grade level stan-
dards; and

(v) That is supervised, monitored, assessed, evaluated,
and documented by a certificated teacher.

(@) (m) "Synchronous digital instructional contact”
means real-time communication between a certificated
teacher and the student using interactive online, voice, or
video communication technology. Synchronous digital
instructional contact may be accomplished in a group setting
between the teacher and multiple students. The synchronous
digital contact must be:

(1) For the purposes of actual instruction, review of
assignments, testing, evaluation of student progress, or other
learning activities or requirements identified in the written
student learning plan; and

(i1) Related to an alternative learning experience course
or course work identified in the written student learning plan.

() (n) "Total weekly time" means the estimated
average hours per school week the student will engage in
learning activities to meet the requirements of the written stu-
dent learning plan;

((@)) (0) "WaKIDS" means the Washington kindergar-
ten inventory of developing skills assessment provided under
RCW 28A.655.080.

(p) "Written student learning plan" means a written plan
for learning that includes at least the following elements:

(1) A beginning and ending date for the student's alterna-
tive learning experience courses;

(i1) An estimate by a certificated teacher of the average
number of hours per school week the student will engage in
learning activities to meet the requirements of the written stu-
dent learning plan. This estimate must consider only the time
the student will engage in learning activities necessary to
accomplish the learning goals and performance objectives
specified in the written student learning plan;
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(iii) For online courses and remote courses, a description
of how weekly contact requirements will be fulfilled;

(iv) A description of each alternative learning experience
course or course work included as part of the learning plan,
including specific learning goals, performance objectives,
and learning activities for each course, written in a manner
that facilitates monthly evaluation of student progress. This
requirement may be met through the use of individual course
syllabi or other similarly detailed descriptions of learning
requirements. The description must clearly identify the
requirements a student must meet to successfully complete
the course or course work. Courses or course work must be
identified using course names, codes, and designators speci-
fied in the most recent Comprehensive Education Data and
Research System data manual published by the office of
superintendent of public instruction;

(v) Identification of the certificated teacher responsible
for each course or course work included as part of the plan;

(vi) Identification of all instructional materials that will
be used to complete the learning plan; and

(vii) A description of the timelines and methods for eval-
uating student progress toward the learning goals and perfor-
mance objectives specified in the learning plan;

(viii) Identification of whether each alternative learning
experience course or course work meets one or more of the
state essential academic learning requirements or grade-level
expectations and any other academic goals, objectives, and
learning requirements defined by the school district or charter
school; and

(ix) For students enrolled in full-day kindergarten:

(A) A description of curriculum activities that assist stu-
dents in:

I) Developing initial skills in the academic areas of

reading, mathematics, and writing;
(I) Developing a variety of communication skills;

(III) Providing experiences in science, social studies,
arts, health, physical education, and a world language other

than English;
(IV) Acquiring large and small motor skills;
(V) Acquiring social and emotional skills including suc-

cessful participation in learning activities as an individual
and as part of a group; and

(VI) Learning through hands-on experiences.

(B) A description of learning environments that are
developmentally appropriate and promote creativity.

(4) Alternative learning experience program require-
ments:

(a) Each student participating in an alternative learning
experience must have a written student learning plan devel-
oped and approved by a certificated teacher that is designed
to meet the student's individual educational needs. A certifi-
cated teacher must have responsibility and accountability for
each course specified in the plan, including supervision and
monitoring, and evaluation and documentation of the stu-
dent's progress. The written student learning plan may be
developed with assistance from the student, the student's par-
ents, or other interested parties. For students whose written
student learning plan includes only online courses, the writ-
ten student learning plan may be developed and approved by
a certificated teacher or a school-based support staff.

Proposed [124]

Washington State Register, Issue 18-06

(b) Each student enrolled in an alternative learning expe-
rience must have one of the following methods of contact
with a certificated teacher at least once a school week until
the student completes all course objectives or otherwise
meets the requirements of the learning plan:

(1) Direct personal contact; or

(i1) In-person instructional contact; or

(iii) Synchronous digital instructional contact.

(c) The educational progress of each student enrolled in
an alternative learning experience must be evaluated at least
once each calendar month of enrollment by a certificated
teacher or, for students whose written student learning plans
include only online classes, school-based support staff in
accordance with this section. The results of each evaluation
must be communicated to the student or, if the student is in
grades K-8, both the student and the student's parent. For stu-
dents whose written student learning plan includes only
online courses, a school-based support staff may communi-
cate the progress evaluation to the student. Educational prog-
ress must be evaluated according to the following require-
ments:

(1) Each student's educational progress evaluation must
be based on the learning goals and performance objectives
defined in the written student learning plan.

(i1) The evaluation of satisfactory progress must be con-
ducted in a manner consistent with school district or charter
school student evaluation or grading procedures, and be
based on the professional judgment of a certificated teacher.

(iii) In the event that the monthly evaluation is not com-
pleted within the calendar month being evaluated, the evalu-
ation must be completed within five school days of the end of
the month. Districts and charter schools must not claim fund-
ing for the subsequent month for a student who was not eval-
uated within that time frame.

(iv) The progress evaluation conducted by a certificated
teacher must include direct personal contact with the student
with the following exceptions:

(A) After an initial month of satisfactory progress, in
subsequent months where progress continues to be satisfac-
tory the evaluation may be communicated to the student
without direct personal contact.

(B) Direct personal contact is not required as a part of the
evaluation conducted in the final month of the school year if
the evaluation takes the form of the delivery of final grades to
the student.

(v) Based on the progress evaluation, a certificated
teacher must determine and document whether the student is
making satisfactory progress reaching the learning goals and
performance objectives defined in the written student learn-
ing plan.

(vi) For students whose written student learning plan
includes only online courses, school-based support staff,
according to school policy and procedures, may use the stu-
dent's progress grades in the online course or courses to deter-
mine whether a student's progress is satisfactory. School-
based support staff, following school policy and procedures,
may take into account nonacademic factors or local school
expectations to finalize the determination of satisfactory
progress. The progress grades posted in the learning manage-
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ment system may serve as the documentation of determining
satisfactory progress.

(vii) If it is determined that the student failed to make
satisfactory progress or that the student failed to follow the
written student learning plan, an intervention plan must be
developed for the student. An intervention plan is not
required if the evaluation is delivered within the last five
school days of the school year.

(viii) If after no more than three consecutive calendar
months in which it is determined the student is not making
satisfactory progress despite documented intervention
efforts, a course of study designed to more appropriately
meet the student's educational needs must be developed and
implemented by a certificated teacher in conjunction with the
student and where possible, the student's parent. This may
include removal of the student from the alternative learning
experience and enrollment of the student in another educa-
tional program offered by the school district or charter
school.

(d) Alternative learning experience programs providing
full-day kindergarten must have:

(1) Multiple weekly, in-person, and on-site observations
of students by certificated teachers each week during the
eight-week WaKIDS assessment window.

(ii) At least a one thousand annual hour instructional pro-

ram.

(5) Required school district or charter school board
policies for alternative learning experiences: The board of
directors of a school district or charter school board claiming
state funding for alternative learning experiences must adopt
and annually review written policies authorizing such alter-
native learning experiences, including each alternative learn-
ing experience program and program provider. The policy
must designate, by title, one or more school district official(s)
or charter school official(s) responsible for overseeing the
district's or charter school's alternative learning experience
courses or programs, including monitoring compliance with
this section, and reporting at least annually to the school dis-
trict board of directors or charter school board on the pro-
gram. This annual report shall include at least the following:

(a) Documentation of alternative learning experience
student headcount and full-time equivalent enrollment
claimed for basic education funding;

(b) Identification of the overall ratio of certificated
instructional staff to full-time equivalent students enrolled in
each alternative learning experience program;

(¢) A description of how the program supports the dis-
trict's or charter school's overall goals and objectives for stu-
dent academic achievement; and

(d) Results of any self-evaluations conducted pursuant to
subsection (10) of this section.

(6) Alternative learning experience implementation
requirements:

(a) School districts or charter schools that offer alterna-
tive learning experience courses or course work must ensure
that they are accessible to all students, including students
with disabilities. Alternative learning experience courses or
course work for special education students must be provided
in accordance with chapter 392-172A WAC.

[125]

WSR 18-06-105

(b) Contracting for alternative learning experience
courses or course work is subject to the provisions of WAC
392-121-188.

(c) It is the responsibility of the school district or school
district contractor, or charter school or charter school con-
tractor, to ensure that students have all curricula, course con-
tent, instructional materials and learning activities that are
identified in the alternative learning experience written stu-
dent learning plan.

(d) School districts and charter schools must ensure that
no student or parent is provided any compensation, reim-
bursement, gift, reward, or gratuity related to the student's
enrollment or participation in, or related to another student's
recruitment or enrollment in, an alternative learning experi-
ence course or course work unless otherwise required by law.
This prohibition includes, but is not limited to, funds pro-
vided to parents or students for the purchase of educational
materials, supplies, experiences, services, or technological
equipment.

(e) School district employees are prohibited from receiv-
ing any compensation or payment as an incentive to increase
student enrollment of out-of-district students in an alternative
learning experience course or course work.

(f) Curricula, course content, instructional materials,
learning activities, and other learning resources for alterna-
tive learning experience courses or course work must be con-
sistent in quality with those available to the district's or char-
ter school's overall student population.

(g) Instructional materials used in alternative learning
experience courses or course work must be approved pursu-
ant to school board policies adopted in accordance with RCW
28A.320.230.

(h) A district or charter school may purchase educational
materials, equipment, or other nonconsumable supplies for
students' use in alternative learning experience courses or
course work if the purchase is consistent with the district's or
charter school's approved instructional materials or curricu-
lum, conforms to applicable laws and rules, and is made in
the same manner as such purchases are made for students in
the district's or charter school's regular instructional program.
Items so purchased remain the property of the school district
or charter school upon program completion.

(1) School districts and charter schools are prohibited
from purchasing or contracting for instructional or cocurricu-
lar experiences and services that are included in an alternative
learning experience written student learning plan including,
but not limited to, lessons, trips, and other activities, unless
substantially similar experiences or services are also made
available to students enrolled in the district's or charter
school's regular instructional program. This prohibition
extends to a district's or charter school's contracted providers
of alternative learning experience programs, and each district
and charter school shall be responsible for monitoring the
compliance of its contracted providers. Nothing herein shall:

(i) Prohibit school districts or charter schools from con-
tracting with school district or charter school employees to
provide services or experiences to students; or

(i1) Prohibit school districts or charter schools from con-
tracting with online providers approved by the office of
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superintendent of public instruction pursuant to chapter
28A.250 RCW; or

(iii) Require school districts or charter schools that con-
tract with school district or charter school employees to pro-
vide services or experiences to students, or with online pro-
viders approved by the office of superintendent of public
instruction pursuant to chapter 28A.250 RCW, to provide
substantially similar experiences and services under this sub-
section.

()@ A school district or charter school that provides
alternative learning experience courses or course work to a
student must provide the parent(s) of the student, prior to the
student's enrollment, with a description of the difference
between home-based instruction pursuant to chapter 28A.200
RCW and the enrollment option selected by the student. The
parent must sign documentation attesting to his or her under-
standing of the difference. Such documentation must be
retained by the district or charter school and made available
for audit.

(i1) In the event a school district or charter school cannot
locate a student's parent within three days of a student's
request for enrollment in an alternative learning experience,
the school district or charter school may enroll the student for
a conditional period of no longer than thirty calendar days.
The student must be disenrolled from the alternative learning
experience if the school district or charter school does not
obtain the documentation required under this subsection
before the end of the thirty day conditional enrollment period.

(k) The school district or school district contractor, or
charter school or charter school contractor, is prohibited from
advertising, marketing, and otherwise providing unsolicited
information about learning programs offered by the school
district or charter school including, but not limited to, digital
learning programs, part-time enrollment opportunities, and
other alternative learning programs, to students and their par-
ents who have filed a declaration of intent to cause a child to
receive home-based instruction under RCW 28A.200.010.
School districts and charter schools may respond to requests
for information that are initiated by a parent. This prohibition
does not apply to general mailings, newsletters, or other gen-
eral communication distributed by the school district, school
district contractor, charter school, or charter school contrac-
tor to all households in the district.

(1) Work-based learning as a component of an alternative
learning experience course of study is subject to the provi-
sions of WAC 392-410-315 and 392-121-124.

(m) The school district or charter school must institute
reliable methods to verify a student is doing his or her own
work. The methods may include proctored examinations or
projects, including the use of web cams or other technologies.
"Proctored" means directly monitored by an adult authorized
by the school district or charter school.

(n) School districts may accept nonresident students
under the school choice enrollment provisions of RCW
28A.225.200 through 28A.225.230 and chapter 392-137
WAC for enrollment in alternative learning experiences.

(o) School districts enrolling a nonresident student must
inform the resident school district if the student drops out of
the alternative learning experience program or is otherwise
no longer enrolled.

Proposed [126]

Washington State Register, Issue 18-06

(p) The alternative learning experience must satisfy the
office of superintendent of public instruction's requirements
for courses of study and equivalencies as provided in chapter
392-410 WAC.

(q) High school alternative learning experience courses
must be offered for high school credit. Courses offering
credit or alternative learning experience programs issuing a
high school diploma must satisfy the state board of educa-
tion's high school credit and graduation requirements as pro-
vided in chapter 180-51 WAC.

(r) Beginning in the 2013-14 school year and continuing
through the 2016-17 school year, school districts and charter
schools offering or contracting to offer alternative learning
experience courses must pay costs associated with a biennial
measure of student outcomes and financial audit of the dis-
trict's or charter school's alternative learning experience
courses by the office of the state auditor.

(7) Enrollment reporting procedures: Effective the
2011-12 school year, the full-time equivalency of students
enrolled in an alternative learning experience must be deter-
mined as follows:

(a) The school district or charter school must use the
definition of full-time equivalent student in WAC 392-121-
122 and the number of hours the student is expected to
engage in learning activities as follows:

(i) On the first enrollment count date on or after the start
date specified in the written student learning plan, subject to
documented evidence of student participation as required by
WAC 392-121-106(4), the student's full-time equivalent
must be based on the estimated average weekly hours of
learning activity described in the student's written student
learning plan.

(i1) On any subsequent monthly count date, the student's
full-time equivalent must be based on the estimated average
weekly hours of learning activity described in the written stu-
dent learning plan if:

(A) The student's progress evaluation conducted in the
prior calendar month pursuant to subsection (4)(c) of this sec-
tion indicates satisfactory progress; or

(B) The student's progress evaluation conducted in the
prior calendar month pursuant to subsection (4)(c) of this sec-
tion indicates a lack of satisfactory progress, and an interven-
tion plan designed to improve student progress has been
developed, documented, and implemented within five school
days of the date of the prior month's progress evaluation.

(iii) On any subsequent monthly count date if an inter-
vention plan has not been developed, documented, and
implemented within five days of the prior month's progress
evaluation, the student's full-time equivalent must not be
included by the school district or charter school in the subse-
quent month's enrollment count.

(iv) Enrollment of part-time students is subject to the
provisions of RCW 28A.150.350, and generates a pro rata
share of full-time funding.

(b) The enrollment count must exclude students meeting
the definition of enrollment exclusions in WAC 392-121-108
or students who have not had contact with a certificated
teacher for twenty consecutive school days. Any such student
must not be counted as an enrolled student until the student
has met with a certificated teacher and resumed participation
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in their alternative learning experience or is participating in
another course of study as defined in WAC 392-121-107,

(¢) The enrollment count must exclude students who are
not residents of Washington state as defined by WAC 392-
137-115;

(d) The enrollment count must exclude students who as
of the enrollment count date have completed the require-
ments of the written student learning plan prior to ending date
specified in the plan and who have not had a new written stu-
dent learning plan established with a new beginning and end-
ing date that encompasses the count date;

(e) For alternative learning experience programs that end
prior to June 1st, the June enrollment count date may be the
last school day in May and include students whose written
student learning plan includes an ending date that is the last
school day in May.

(f) Graduating alternative learning experience students
whose last school day is in May may be included in the June
enrollment count if the following conditions are met:

(1) The alternative learning experience program calendar
identifies that the last day of school for the graduating stu-
dents is in May.

(i1) The students' written student learning plan includes
an end date that is the last day of school for graduating stu-
dents in May.

(g) School districts claiming alternative learning experi-
ences students for funding for nonresident students must doc-
ument the district of the student's physical residence, and
shall establish procedures that address, at a minimum, the
coordination of student counting for state funding so that no
student is counted for more than one full-time equivalent in
the aggregate including, but not limited to:

(i) When a resident district and one or more nonresident
district(s) will each be claiming basic education funding for a
student in the same month or months, the districts shall exe-
cute a written agreement that at minimum identifies the max-
imum aggregate basic education funding each district may
claim for the duration of the agreement. A nonresident dis-
trict may not claim funding for a student until after the effec-
tive date of the agreement.

(1)) When a district is providing alternative learning
experiences to nonresident students under the school choice
enrollment provisions of RCW 28A.225.200 through
28A.225.230 and chapter 392-137 WAC the district may not
claim funding for the student until after the release date doc-
umented by the resident district.

(8) Assessment requirements:

(a) All students enrolled in alternative learning experi-
ence courses or course work must be assessed at least annu-
ally, using, for full-time students, the state assessment for the
student's grade level and using any other annual assessments
required by the school district or charter school. Part-time
students must also be assessed at least annually. However,
part-time students who are either receiving home-based
instruction under chapter 28 A.200 RCW or who are enrolled
in an approved private school under chapter 28A.195 RCW
are not required to participate in the assessments required
under chapter 28A.655 RCW.

(b) Any student whose alternative learning experience
enrollment is claimed as greater than 0.8 full-time equivalent

WSR 18-06-105

in any one month through the January count date must be
included by the school district or charter school in any
required state or federal accountability reporting for that
school year, subject to existing state and federal accountabil-
ity rules and procedures.

(c) Students enrolled in nonresident district alternative
learning experience courses or course work who are unable to
participate in required annual state assessments at the nonres-
ident district must have the opportunity to participate in such
required annual state assessments at the district of physical
residence, subject to that district's planned testing schedule. It
is the responsibility of the nonresident enrolling district to
establish a written agreement with the district of physical res-
idence that facilitates all necessary coordination between the
districts and with the student and, where appropriate, the stu-
dent's parent(s) to fulfill this requirement. Such coordination
may include arranging for appropriate assessment materials,
notifying the student of assessment administration schedules,
arranging for the forwarding of completed assessment mate-
rials to the enrolling district for submission for scoring and
reporting, arranging for any allowable testing accommoda-
tions, and other steps as may be necessary. The agreement
may include rates and terms for payment of reasonable fees
by the enrolling district to the district of physical residence to
cover costs associated with planning for and administering
the assessments to students not enrolled in the district of
physical residence. Assessment results for students assessed
according to these provisions must be included in the enroll-
ing district's accountability measurements, and not in the dis-
trict of physical residence's accountability measurements.

(d) School districts and charter schools offering alterna-
tive learning experience courses or course work to students
enrolled in full-day kindergarten under RCW 28A.150.315

must administer WaKIDS to identify the skills, knowledge,

and characteristics of kindergarten students at the beginning
of the school year in order to support social-emotional, phys-

ical, and cognitive growth and development of individual
children; support early learning provider and parent involve-
ment; and inform instruction.

To maintain fidelity to the state WaKIDS assessment
protocol, the WaKIDS assessment requires multiple weekly,
in-person, and on-site observations of students by certificated
teachers each week during the eight-week assessment win-
dow.

(9) Reporting requirements:

(a) Each school district or charter school offering alter-
native learning experience courses or course work must
report monthly to the superintendent of public instruction
accurate monthly headcount and full-time equivalent enroll-
ment for students enrolled in alternative learning experi-
ences. Each school district offering alternative learning expe-
rience courses or course work must further report monthly to
the superintendent information about the resident and serving
districts of such students.

(b) Each school district or charter school offering alter-
native learning experience courses or course work must sub-
mit an annual report to the superintendent of public instruc-
tion detailing the costs and purposes of any expenditure made
pursuant to subsection (6)(i) of this section, along with the
substantially similar experiences or services made available
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to students enrolled in the district's or charter school's regular
instructional program.

(c) Each school district or charter school offering alter-
native learning experience courses or course work must
annually report the following to the superintendent of public
instruction:

(i) The number of certificated instructional staff full-
time equivalent assigned to each alternative learning experi-
ence program; and

(i1) Separately identify alternative learning experience
enrollment of students where instruction is provided entirely
under contract pursuant to RCW 28A.150.305 and WAC
392-121-188.

(iii) The number of students enrolled in full-day kinder-
garten at any time during the school year.

(iv) The number of students enrolled in full-day kinder-
garten who participated in the WaKIDS assessment prior to
the assessment deadline.

(d) Each school district or charter school offering alter-
native learning experience courses must report all required
information to the office of superintendent of public instruc-
tion's Comprehensive Education Data and Research System
under RCW 28A.300.500. School districts and charter
schools must designate alternative learning experience
courses as such when reporting course information to the
Comprehensive Education Data and Research System.

(10) Documentation and record retention require-
ments: School districts and charter schools claiming state
funding for alternative learning experiences must retain all
documentation required in this section in accordance with
established records retention schedules and must make such
documentation available upon request for purposes of state
monitoring and audit. School districts and charter schools
must maintain the following written documentation:

(a) School board policy for alternative learning experi-
ences pursuant to this section;

(b) Annual reports to the school district board of direc-
tors or charter school board as required by subsection (5) of
this section;

(c) Monthly and annual reports to the superintendent of
public instruction as required by subsection (9) of this sec-
tion;

(d) The written student learning plans required by sub-
section (4) of this section;

(e) Evidence of weekly contact required by subsection
(4) of this section.

(1) For students participating in regularly scheduled
classes, including in-person instructional contact and syn-
chronous digital instructional contact, evidence may include
classroom attendance records.

(ii) For students who are not participating in regularly
scheduled classes, evidence of contact must include the date
of the contact, the method of communication by which the
contact was accomplished, and documentation to support the
subject of the communication.

() Student progress evaluations and intervention plans
required by subsection (4) of this section;

(g) The results of any assessments required by subsec-
tion (9) of this section;
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(h) Student enrollment detail substantiating full-time
equivalent enrollment reported to the state; and

(i) Signed parent enrollment disclosure documents
required by subsection (6)(j) of this section.

WSR 18-06-106
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 7, 2018, 10:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
24-090.

Title of Rule and Other Identifying Information: WAC
392-121-415(2), Basic education allocation—Deductible
revenues.

Hearing Location(s): On April 17, 2018, at 1:00 p.m., at
the Office of Superintendent of Public Instruction (OSPI),
Brouillet Conference Room, 600 South Washington Street,
Olympia, WA 98501.

Date of Intended Adoption: April 20, 2018.

Submit Written Comments to: T. J. Kelly, OSPI, P.O.
Box 47200, Olympia, WA 98504, email thomas.kelly@
k12.wa.us, fax 360-664-3683, by April 17, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by April 10,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Under current law,
OSPI must deduct proceeds from state forest payments under
RCW 79.22.040 and 79.22.050 from school district and char-
ter school basic education apportionment payments. OSPI is
proposing to eliminate this requirement in WAC 392-121-
415(2), which would allow rural school districts to have
access to approximately $13 million in state forest revenues
that are currently deducted from the recipient school district's
basic education allocation from the state.

Statutory Authority for Adoption: RCW 28A.150.290,
28A.710.220.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting: T.
J. Kelly, OSPI, 600 South Washington Street, Olympia, WA,
360-725-6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
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small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

March 7,2018

Chris P. S. Reykdal
State Superintendent
of Public of Instruction

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-121-415 Basic education allocation—
Deductible revenues. In addition to those funds appropriated
by the legislature for basic education allocation purposes, the
following locally available general fund revenues shall be
included in the computation of the total annual basic educa-
tion allocation of each school district or charter school pursu-
ant to RCW 28A.150.250 and 28A.150.260 and shall be
deducted from payments made pursuant to WAC 392-121-
400:

(1) Proceeds from the sale, rental or lease of stone, min-
erals, timber, forest products, other crops and matter, and
improvements from or on tax title real property managed by
a county pursuant to chapter 36.35 RCW;

(2) ((Proceeds—frem—state—forests—pursuant—te—RCW

3))) Federal in lieu of tax payments made pursuant to
RCW 84.72.020; and

((4)) (3) Proceeds from the sale of lumber, timber, and
timber products on military reservations or facilities in accor-
dance with U.S.C. §2665, Title 10, and P.L. 97-99.

((5))) (4) Local in lieu of tax payments including but not
limited to payments made pursuant to RCW 35.82.210,
35.83.040, and 79.19.110.

Otherwise deductible revenues from any of the forego-
ing sources received by a school district due solely to the dis-
trict's levy of a capital projects fund or debt service fund
excess tax levy shall constitute nongeneral fund revenues and
shall not be deducted in the computation of the district's
annual basic education allocation for that school year.

WSR 18-06-107
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 7, 2018, 10:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
12-056.

Title of Rule and Other Identifying Information: Chapter
392-143 WAC, Transportation—Specifications for school
buses.

Hearing Location(s): On April 12, 2018, at 1:30 p.m., at
the Office of Superintendent of Public Instruction (OSPI),
Brouillet Conference Room, 600 South Washington, Olym-
pia, WA 98501.

Date of Intended Adoption: April 16, 2018.
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Submit Written Comments to: Glenn Gorton, Director,
Student Transportation, P.O. Box 47200, Olympia, WA
98504-7200, email glenn.gorton@k12.wa.us, by April 12,
2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by April 5,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: OSPI is proposing
to revise rules in chapter 392-143 WAC regarding nonpre-
sented school buses during WSP inspections. Among other
things, the proposed rules would adopt the National Highway
Traffic Safety Administration's definition of "multifunction
school activity bus" and make additional revisions to ensure
all school bus specifications are up-to-date with federal and
state regulations.

Statutory Authority for Adoption: RCW 46.61.380.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting
and Implementation: Glenn Gorton, OSPI, Student Transpor-
tation, 360-725-6121; and Enforcement: Lisa Dawn-Fisher,
OSPI, Chief Financial Officer, 360-725-6292.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

March 7, 2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-001 Authority and purpose. The
authority for this chapter is RCW 46.61.380 which authorizes
the superintendent of public instruction to adopt and enforce
regulations to govern the design, marking, and mode of oper-
ation of all school buses transporting public school students.
The purpose of this chapter is to establish the specifications
governing the design and marking of all school buses owned
and operated by any school district and all school buses
which are privately owned and operated under contract with
any school district for the transportation of students. The pro-
visions of this chapter ((shallbe)) are incorporated by express
reference into all school district contracts for the transporta-
tion of public school students in privately owned and oper-
ated school buses.

Proposed
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AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-010 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:

(1) "School bus" means every vehicle with a seating
capacity of more than ten persons including the driver regu-
larly used to transport students to and from school or in con-
nection with school activities.

(2) "School bus specifications manual" means that man-
ual published by the superintendent of public instruction.

(3) "School district" means either a school district or an
educational service district.

(4) "School bus operation permit" means that form
issued by the superintendent of public instruction to a school
district, which is required prior to the use of any school bus
for the transportation of students. No school bus operation
permit is valid for any school bus which does not meet the
Federal Motor Vehicle Safety Standards implemented April
1, 1977.

(5) "Inspection officer" means an employee of the Wash-
ington state patrol designated by the chief of the Washington
state patrol to inspect school buses.

(6) "SPI Form 1028" means that form distributed by the
superintendent of public instruction upon which the inspec-
tion officer indicates that the school bus has been inspected
and approved, for used buses previously inspected by the
Washington state patrol.

(7) "SPI Form 1029" means that form distributed by the
superintendent of public instruction upon which the inspec-
tion officer indicates that the school bus has been inspected
and approved upon initial purchase, used buses not previ-
ously inspected by the Washington state patrol, and buses
which have undergone rehabilitation or modification.

(8) "Major repairs" means repairs to or rebuilding of the
frame, steering, suspension, or braking systems. Major
repairs to braking systems does not include routine mainte-
nance such as replacing brake shoes, pads or drums.

(9) "Multifunction school activity bus (MFSAB)" means
a vehicle defined by the National Highway Traffic Safety
Administration, 49 C.F.R. 571, as a multifunction school
activity bus used for purposes consistent with that definition.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-015 School bus specifications manual.
The Washington state school bus specifications manual is
hereby incorporated into this chapter by reference. Prior to
any revision of the school bus specification manual, the
superintendent of public instruction ((shal)) must serve
notice to interested parties and shall hold at least one public
meeting.

AMENDATORY SECTION (Amending WSR 12-15-079,
filed 7/18/12, effective 8/18/12)

WAC 392-143-032 School bus operation permit. The
superintendent of public instruction ((shall)) must issue
school bus operation permits as follows:
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(1) School buses owned or operated by a school district
or owned by a private contractor under contract to a school
district ((shal)) must be issued a school bus operation permit
on receipt of the following electronic files or documents for
each new school bus or used school bus not previously issued
a school bus operation permit in Washington state:

(a) SPI Form 1020A, School Bus Acquisition Report;
((and))

(b) SPI Form 1029, Initial School Bus Inspection; and

(c) Supporting documentation as required on SPI Form
1020A.

(2) A school bus operation permit ((shal)) must be reis-
sued on receipt of the following electronic files or documents
for school buses previously licensed in Washington state:

(a) SPI Form 1020A, School Bus Acquisition Report,
from the school district acquiring the school bus; and

(b) SPI Form 1029, Initial School Bus Inspection, if the
most recent school bus inspection was more than twelve
months prior to the date of acquisition.

(3) A copy of the operation permit ((shal)) must be
retained by the school district and a copy shall be placed in
the permit holder in the school bus.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-035 Routine inspection of school
buses. All school buses shall be inspected annually by the
Washington state patrol. Inspection dates ((shal)) must be
determined by the chief of the state patrol. School districts
((shatt)) must be notified by the chief of the state patrol prior
to each annual inspection of the time and place of inspection.
School buses not presented for inspection at the time and
place scheduled by the chief of the state patrol ((shall)) may
obtain the appropriate inspection on or before August 31st of
the current year. If the vehicle is not inspected on or before
August 31st, the bus must not be operated as a school bus
unless the requirement is temporarily waived in writing by
the chief of the state patrol or until the school bus has passed
a required inspection. A second inspection of at least twenty-
five percent of each school district's fleet ((shaH)) must be
conducted annually by the Washington state patrol. This sec-
ond inspection shall be unannounced and the inspection team
((shal)) must select which buses in the fleet it will inspect.
These unannounced inspections ((shal)) must be scheduled
so that they do not disrupt the regular transportation program.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-040 Other required inspections of
school buses. All school buses which have been rebuilt, have
received a major modification, have received a major repair,
or have received an interior renovation or refurbishment
((shaeH)) must be inspected prior to transporting students in
accordance with the following criteria:

(1) A rebuilt school bus: For the purpose of this section,
a rebuilt school bus ((shah)) must fully comply with all cur-
rent Washington specifications at the time the school bus is
rebuilt.
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(2) A school bus receiving a major modification (e.g.,
hydraulic lift and/or ramp for wheelchairs) ((shel)) must
meet all current state of Washington specifications at the time
the major modification is made.

(3) A school bus receiving a major repair ((shal)) must
meet or exceed Washington specifications in effect at the
time of the original manufacturing date of the bus and shall
be inspected in the same manner as a new school bus with
emphasis on mechanical safety items.

(4) A school bus receiving an interior renovation or
refurbishment ((shall)) must be inspected in the same manner
as a new school bus with respect to Federal Motor Vehicle
Safety Standard 222.

AMENDATORY SECTION (Amending WSR 04-08-117,
filed 4/6/04, effective 5/7/04)

WAC 392-143-050 Resold school buses. A school dis-
trict which sells a school bus to anyone other than another
school district ((shall)) must be responsible for removing the
school district's name and number and all lettering and mark-
ings identifying the vehicle as a school bus prior to its deliv-
ery to the purchaser. However, if the district sells the school
bus to a private party who certifies in writing that the school
bus ((shall)) will be used as a private carrier bus, the district
need not remove the four or eight light warning system and
stop signal arm.

AMENDATORY SECTION (Amending Order 7-75, filed
12/22/75)

WAC 392-143-055 Responsibility for compliance
with school bus specification rules. The responsibility for
compliance with this chapter lies with the board of directors
of each school district. Failure to comply with this chapter
((shall)) constitutes cause for the withholding of state trans-
portation funds for such time and to such extent as is neces-
sary to ensure compliance.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-060 School bus specifications contin-
ued compliance. School districts ((shall)) must maintain all
school buses in such condition that they shall continue to
meet or exceed Washington state specifications in effect
when the bus was manufactured, except as such standards or
specifications are subsequently repealed or modified.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-070 Other vehicles used to transport
students. All vehicles with a seating capacity including the
driver of ten persons or less ((shal)) are not ((be)) required to
meet school bus specifications. Such vehicles regularly used
to transport students to and from school or in connection with
school activities ((shalt)) must carry the approved school bus
first-aid kit, fire extinguisher, and highway warning kit.
These vehicles also ((shall)) must pass a safety inspection
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routinely conducted at the intervals outlined in WAC 392-
143-035.

School districts may use an MFSAB with a seating
capacity of less than sixteen passengers, including the driver.
An MFSAB may be used to transport students and is required
to have Washington state patrol inspections, initial and
annual, for the appropriate class vehicle. An MFSAB must
not be used in home-to-school transportation where any stop
configuration would require the use of alternately flashing
school bus warning lights if the vehicle were a school bus. An
MFSAB must be equipped with a lap-shoulder belt or other
passenger securement system that meets the requirements set
forth in the Washington state school bus specifications man-
ual in all seating positions and must not be painted school bus
yellow. An MFSAB must carry the approved school bus first-
aid kit, fire extinguisher, and highway warning kit. All driv-
ers of an MFSAB must have a school bus driver's authoriza-
tion in accordance with chapter 392-144 WAC.

All other vehicles used to transport students with a man-
ufacturer rated seating capacity including the driver greater
than ten persons ((shal-be)) are required to meet school bus
specifications.

AMENDATORY SECTION (Amending WSR 12-01-075,
filed 12/19/11, effective 1/19/12)

WAC 392-143-080 Signs and markings for school
buses—Exterior—Interior. Signs and markings on the
exterior of any school bus ((shal-be)) are limited to the
requirements of the school bus specifications manual.

Signs and markings on the interior of any bus ((shal-be))
are limited to necessary and/or required manufacturers'
equipment and/or component identification and instruction,
and the requirements of the school bus specifications manual.

WSR 18-06-108
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed March 7, 2018, 10:57 a.m.]

Supplemental Notice to WSR 18-03-186.

Preproposal statement of inquiry was filed as WSR 17-
21-110.

Title of Rule and Other Identifying Information: WAC
314-12-085 Self-dispensing wine machines and self-service
beer taps, the rule clarifies the requirements for on-premises
liquor licensees that use self-dispensing wine machines and
self-service beer taps.

Hearing Location(s): On April 18,2018, at 10:00 a.m., at
3000 Pacific Avenue S.E., Olympia, WA 98504.

Date of Intended Adoption: May 2, 2018.

Submit Written Comments to: Karen McCall, 3000
Pacific Avenue S.E., Olympia, WA 98504, email rules@]cb.
wa.gov, fax 360-664-9689, by April 18, 2018.

Assistance for Persons with Disabilities: Contact Karen
McCall, phone 360-664-1631, fax 360-664-9689, email rules
@lcb.wa.gov, by April 18, 2018.

Proposed
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This new rule pro-
vides the requirements for on-premises liquor licensees that
use self-dispensing wine machines and self-service beer taps.

Statutory Authority for Adoption: RCW 66.08.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor and canna-
bis board, governmental.

Name of Agency Personnel Responsible for Drafting:
Karen McCall, Rules Coordinator, 3000 Pacific Avenue S.E.,
Olympia, WA, 360-664-1631; Implementation: Becky
Smith, Licensing Director, 3000 Pacific Avenue S.E., Olym-
pia, WA, 360-664-1615; and Enforcement: Justin Nordhorn,
Enforcement Chief, 3000 Pacific Avenue S.E., Olympia,
WA, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. There are no costs or reporting requirements for
licensees.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. No costs or
reporting requirements are required.

March 7,2018
Jane Rushford
Chair

NEW SECTION

WAC 314-12-085 Self-dispensing wine machines and
self-service beer taps. (1) The requirements for an on-prem-
ises liquor licensee to use self-dispensing wine machines are
as follows:

(a) The liquor licensee must maintain adequate staff to
monitor for potential over service/consumption;

(b) Employees responsible for operating the self-dis-
pensing machines must hold a class 12 or class 13 alcohol
server permit;

(c) An employee must first check the customer's ID and
check for signs of intoxication; and

(d) A service card to self-dispense must be purchased
from an employee. The card may allow no more than a total
of ten ounces dispensed in five ounce servings. No more than
two cards may be purchased by any one customer at any time.

(2) The requirements for an on-premises liquor licensee
to use self-service beer taps are as follows:

(a) The liquor licensee must maintain adequate staff to
monitor for potential over service/consumption;

(b) Employees responsible for operating the self-service
beer taps must hold a class 12 or class 13 alcohol server per-
mit;

(c) An employee must first check the customer's ID and
check for signs of intoxication prior to activating the system,;

(d) The system must be programmed to automatically
deactivate after the beer has been dispensed;

(e) The amount of beer purchased by any one customer
at one time is twenty-four ounces dispensed in twelve ounce
servings;
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(f) Employees must have the ability to deactivate the sys-
tem remotely, which allows the employee to control the
amount of beer dispensed at all times.

WSR 18-06-110
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed March 7, 2018, 11:49 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
01-143.

Title of Rule and Other Identifying Information: Chapter
16-302 WAC, General rules for seed certification and WAC
16-303-340 Seed certification fees for buckwheat, chickpea,
field pea, lentil, millet, soybean, sorghum and small grains.
As a result of a petition for rulemaking submitted by the
Washington State Crop Improvement Association (WSCIA),
the department is amending the seed certification rules to bet-
ter align with current farming practices, and to make house-
keeping changes to increase clarity. Affected rule sections
include WAC 16-302-050, 16-302-560, 16-302-660, 16-302-
665, 16-302-690, and 16-303-340.

Hearing Location(s): On April 16, 2018, at 1:30 p.m., at
the Washington State Department of Agriculture (WSDA),
Conference Room 238, 21 North I1st Avenue, Yakima, WA
98902.

Date of Intended Adoption: April 27, 2018.

Submit Written Comments to: Henri Gonzales, Agency
Rules Coordinator, P.O. Box 42560, Olympia, WA 98504-
2560, email wsdarulescomments@agr.wa.gov, fax 360-902-
2092, by April 16, 2018, at 5:00 p.m.

Assistance for Persons with Disabilities: Contact Jeff
Larsen, phone 360-902-1960, fax 360-902-2085, TTY 800-
833-6388, email jlarsen@agr.wa.gov, by April 9, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Under WAC 16-
302-010 and its agreement with the department, WSCIA pro-
vides certification services for specific crops including:
Buckwheat, chickpeas, field peas, lentils, millet, soybeans,
sorghum, small grains, and forest trees. The following pro-
posed amendments pertain only to crops inspected by
WSCIA:

*  Modify the field inspection application deadline for fall
planted small grains, peas and lentils from June 1 to
April 1;

*  Modify the field inspection application deadline for
chickpeas from June 1 to within twenty-eight days of
planting;

*  Modify the field inspection application deadline for
hybrid small grains from June 1 to February 1 for fall
plantings and to twenty-one days after planting for
spring plantings;

* Clarify at what stage of growth chickpeas are to be
inspected;

* Reduce land history requirements and isolation stan-
dards for field peas, lentils, and chickpeas;
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e Update field pea standards to more accurately address
winter food grade;

e To allow for organic seed production, change the
requirement that all chickpea seed stocks be treated with
thiabendazole to treatment with any fungicide registered
for control of ascochyta only if ascochyta blight is found
in the crop;

*  Move chickpea inspection requirements from WAC 16-
302-690 to 16-302-560 to prevent confusion with other
requirements; and

* Add language to WAC 16-303-340 to explain the
WSCIA audit process and to clarify the appropriate
application and assessment of final certification and pro-
duction fees.

Reasons Supporting Proposal: Changing the application
deadlines will allow WSCIA to more timely respond to field
inspection requirements. Reducing land history requirements
and isolation standards will allow growers more flexibility
with regard to crop rotations without compromising genetic
purity. Clarifying the stage of growth for chickpea inspec-
tions will enable WSCIA to make more accurate inspections
at the appropriate stage of growth to identify certification fac-
tors. Adding language to WAC 16-303-340 to explain the
WSCIA audit process will codify a current practice and make
it easier to understand.

Statutory Authority for Adoption: RCW 15.49.005,
[15.49].021, [15.49].310, and [15.49].370, and chapter 34.05
RCW.

Statute Being Implemented: RCW 15.49.021, [15.49].-
310, and [15.49].370.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSCIA, private.

Name of Agency Personnel Responsible for Drafting:
Jeff Larsen, 1111 Washington Street S.E., Olympia, WA
98504, 360-902-1960; Implementation and Enforcement:
Victor Shaul, 21 North 1st Avenue, Suite 203, Yakima, WA
98902, 509-249-6950.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency under RCW 34.05.-
328 (5)(a)(1).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Is exempt under RCW 34.05.310 (4)(d).

Explanation of exemptions: The provisions of the pro-
posed amendments regarding moving chickpea inspection
requirements from one section to another section simply
makes it easier to understand the rule and clarifying the
WSCIA audit process more clearly addresses the appropriate
application and assessment of final certification and produc-
tion fees to reflect current practices.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
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analysis showing how costs were calculated. All components
of the proposed rule were analyzed, and none are expected to
increase costs to businesses. The department does not antici-
pate that modifying field inspection application deadlines,
clarifying the state of growth for chickpea inspections, or
updating field pea standards to address additional winter vari-
eties will increase costs to affected businesses. Reducing land
history requirements and isolation standards for field peas,
lentils, and chickpeas will positively impact growers by
allowing for shorter crop rotations and more options for land
availability. Modifying the requirement that all chickpea seed
stocks must be treated with the fungicide Thiabenazole, to
treatment only if ascochyta blight is detected will positively
impact growers by allowing for the production of organic
chickpea seed. In addition, a monetary cost savings is inher-
ent in not spraying fungicides on uninfected seed stocks. The
proposed rule also allows for the use of other fungicides reg-
istered to control ascochyta. Moving chickpea inspection
requirements and clarifying the WSCIA audit process fall
under exemptions specified in RCW 34.05.310 (4)(d).

A copy of the detailed cost calculations may be obtained
by contacting Henri Gonzales, Agency Rules Coordinator,
P.O. Box 42560, Olympia, WA 98504-2560, phone 360-902-
1802, fax 360-902-2092, TTY 800-833-6388, email wsda
rulescomments@agr.wa.gov.

March 7, 2018
Jason Ferrante
Assistant Director

AMENDATORY SECTION (Amending WSR 17-08-090,
filed 4/5/17, effective 5/6/17)

WAC 16-302-050 Submitting an application for seed
certification. (1) Seed certification application due dates are:

(a) For seed certified by the department: Alfalfa, clover,
grasses and rapeseed (seedling applications) - Within sixty
days of planting. Seedling applications will not be accepted if
received more than one hundred five days after planting.

(b) Hybrid canola or hybrid rapeseed - Fall plantings
February 1st; Spring plantings - Twenty-one days after plant-
ing.

(c) Sunflower twenty-one days after planting.

(d) Notification of a seedling field to be harvested for
certification the same year of planting is due July 31st with
the required fees.

(1) Bean - July 1st.

(i1) Corn - June 1st.

(iii) Industrial hemp - Twenty-one days after planting.

(2) For seed certified by the Washington state crop
improvement association (WSCIA) seed certification appli-
cation due dates are:

(a) ((Field-pea;chickpealentil;millet-and)) Fall planted
small grains ((fbeth-winterand-spring-varieties)—June)), peas
and lentils - April 1st.

(b) Spring planted small grains, peas, lentils, and millet -
June Ist.

(c) Chickpeas - Within twenty-eight days of planting.

(d) Hybrid small grains - Fall plantings February 1st;

spring plantings - Twenty-one days after planting.
(e) Buckwheat and soybean - July Ist.

Proposed
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((¢e))) (f) Sorghum - July 15th.

((6))) (g) Forest tree seed certification - Refer to specific
crop requirements in chapter 16-319 WAC.

(3) An application for seed certification must be submit-
ted to the certifying agency each year a grower plans to pro-
duce seed for certification of annual crops (beans, peas,
grain).

(4) A renewal application for seed certification must be
submitted to the certifying agency after a stand is established
each year that a grower plans to produce seed for certification
of perennial crops (alfalfa, clover, grass). Due dates for
renewal applications are as follows:

(a) Alfalfa and clover - June 15th.

(b) Grass - May lst.

(5) Applications received after the due date are assessed
a late application fee.

(6) No renewal application for seed certification may be
accepted after the due date if a field inspection cannot be con-
ducted prior to harvest except at the discretion of the certify-
ing agency.

AMENDATORY SECTION (Amending WSR 14-20-050,
filed 9/25/14, effective 10/26/14)

WAC 16-302-560 Miscellaneous field and seed
inspection standards for buckwheat, chickpea, field pea,
lentil, millet, soybean, sorghum, small grain seed certifi-
cation. (1) Field inspection timing for buckwheat, chickpea,
field pea, lentil, millet, soybean, sorghum, small grain seed
entered in the certification program are:

(a) For field pea and lentil - When seed crop is in full
bloom;

(b) For chickpea (garbanzo bean) - When seed crop is
mature enough to differentiate leaf type (compound or simple
leaf type) ((and-n)), with a second inspection occurring
between full bloom and late pod stage for registered and
foundation class. Certified class requires a second inspection
at late pod stage if ascochyta blight is observed during the
first inspection;

(c) For soybean - When seed crop is in full bloom
((andter)) and of mature color;

(d) For open pollinated sorghum - When seed crop is in
full bloom, and optionally again when seed crop begins to
show mature color;

(e) For hybrid sorghum - Two inspections during bloom
and one inspection after seed begins to show mature color;

(f) For small grains - When seed crop is fully headed and
of mature color;

(g) For millet - One inspection during bloom and one
inspection after seed begins to show mature color; and

(h) For buckwheat - One inspection when seed crop is in
full bloom.

(2) Any condition or practice which permits or causes
contamination of the seed crop, such as failure to prevent
seed formation of prohibited noxious weeds, or excess weeds
including excessive objectionable or restricted noxious
weeds, or mechanical field mixing, is cause for rejection
upon inspection. Fields rejected for jointed goatgrass or
jointed goatgrass hybrids are not eligible for reinspection and
must remain ineligible for any production of certified classes
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of small grain seed until a reclamation procedure, as specified
in subsection (3) of this section has been completed. Fields
rejected for other causes will remain eligible for reinspection.

(3) The jointed goatgrass reclamation procedure includes
the following:

(a) Each grower must develop a reclamation plan for
his/her affected fields. The plan must be based on the most
current recommendations of Pacific Northwest scientists and
Washington State University cooperative extension as well as
good management practices. The plan may include use of
certified seed, spring cropping practices, and late tilling and
planting. No particular program is specified or endorsed and
compliance with a program does not assure eligibility for the
production of certified classes of small grain seed. Eligibility
is based solely upon results of field inspections as provided in
(b) through (e) of this subsection.

(b) The rehabilitation and inspection program duration is
three years for irrigated land and five years for dryland with-
out production of certified small grain seed and the first year
of certified seed production thereafter.

(c) Annual inspections of the affected fields are con-
ducted by the certifying agency during the prescribed rehabil-
itation period at such time that the jointed goatgrass or jointed
goatgrass hybrids would be most visible.

(d) Following the prescribed period of rehabilitation and
during the first certified seed production year, a minimum of
three field inspections are conducted by the certifying
agency.

(e) If jointed goatgrass or jointed goatgrass hybrids are
found during any inspection as provided in (c) and (d) of this
subsection, the rehabilitation program is determined unsuc-
cessful or the field is declared ineligible and the rehabilitation
and inspection program for that field must begin again at year
one of the procedure.

(4) Field run lots of seed of the same variety may be
commingled to facilitate storage and conditioning.

(5) No prohibited noxious weed seeds are permitted
upon inspection for seed standards.

(6) Germination minimum refers to germination when
sampled.

(7) If chemically controllable seed-borne diseases are
noted upon inspection for field standards and seed standards
for small grains, treatment of seed is required.

(8) Wild oat, isolated patches and borders must be
removed or clearly marked so as to avoid harvesting with the
rest of the field. If rejected, a reinspection is necessary to
assure clean-up efforts are satisfactory. Spot checks are con-
ducted on fields where heavy patches or contaminated bor-
ders were noted. Harvesting these areas with the rest of the
field is cause for rejection of the entire field.

(9) The official laboratory providing seed analysis for
the purpose of certification is the department.

(10) For all fields planted with varieties that contain the
CLEARFIELD trait as defined in the variety description, docu-
mentation will be required to be submitted with the certifica-
tion application verifying that the production field meets all
production guidelines and was sprayed with the appropriate
herbicide. CLEARFIELD is a trait that makes a plant resistant to
the Imazamox herbicide.



AMENDATORY SECTION (Amending WSR 14-20-050, filed 9/25/14, effective 10/26/14)

Washington State Register, Issue 18-06

WSR 18-06-110

WAC 16-302-660 Field pea standards for seed certification. (1) The land, isolation, and field standards for field pea seed

certification are:

Field Other
Land Isolation Off-type Crop
Minimum | Minimum Maximum Maximum
Class Years Feet Plants/acre Plants/acre
Foundation| ((5)) 3 (a) | ((50))25 (b) | None found | None found (c)
Registered | ((3)) 2 (a) | ((59)) 10 (b) 10 None found (c)
Certified 2 (a) ((25)) 10 (b) 20 None found (c)

(a) ((Spring)) Peas also require 10 years land history with no production of
Austrian winter pea for all classes.

(b) Reduce to three feet from fields producing a certified class of the same

variety. In addition, each field pea field for certification must be isolated
by three feet from small grain fields. To prevent mechanical field mixing
of swathed field pea seed crop, the planting of small grain between field
pea fields, except for the three feet of isolation, is recommended.

(c) ((Ferspringpeas;)) No Austrian winter pea or rye is permitted. For Aus-
trian winter peas, no rye is permitted.

(2) Seed certification standards for field pea are:

Off-type Pure Seed Inert Other Crop Weed Germination

Class Maximum % Minimum % Maximum % Maximum % Maximum % Minimum %
Foundation None found 99.00 1.00 None found None found 85
Registered None found 99.00 1.00 None found 0.25 (b) 85
Certified 0.03 99.00 1.00 0.10 (a) 0.25 (b) 85

(a) ((Ferspringpeas;)) No Austrian winter pea or rye is permitted. For Austrian winter peas, no rye is permitted.

(b) ((Othertolerance-for)) Objectionable weed seed((:)) maximum: 1 seed per lb. registered class, 2 seeds per Ib. certified class.

((OBIECHONABLE-WEED-SEED

MAXIMEM
Registered b
Certified 2/1b))

AMENDATORY SECTION (Amending WSR 14-20-050, filed 9/25/14, effective 10/26/14)

WAC 16-302-665 Lentil standards for seed certification. (1) Land, isolation, and field standards for lentil seed certifica-

tion are:

Field Other
Land Isolation Off-type Crop

Minimum | Minimum | Maximum Maximum

Class Years Feet Plants/acre Plants/acre

Foundation 5 ((50)) 25 (a) | None found None found
Registered 4 ((59)) 10 (a) 10 10 (b)
Certified 3 ((25)) 10 (a) 20 20 (b)

(a) Reduce to three feet from fields producing a certified class of the same
variety. In addition, each lentil field for certification must be isolated by
three feet from small grain fields. To prevent mechanical field mixing of
swathed lentil seed crop, the planting of small grain between lentil fields,
except for three feet of isolation, is recommended.

(b) Refers to barley and vetch, each.

(2) Seed certification standards for lentil are:

Off Type
Maximum Pure Seed Inert Other Crop Germination
Class Seeds/lb Minimum % Maximum % Maximum % Weed Maximum % Minimum %
Foundation None found 99.00 (a) 1.00 (a) None found None found 85.00
[135] Proposed
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Off Type
Maximum Pure Seed Inert Other Crop Germination
Class Seeds/lb Minimum % Maximum % Maximum % Weed Maximum % Minimum %
Registered 1 99.00 (a) 1.00 (a) 0.05 (b) 0.05 (b), (¢) 85.00
Certified 4 99.00 (a) 1.00 (a) 0.10 (b) 0.05 (¢) 85.00

(a) A total of three percent inert matter is allowed in samples containing decorticated seed provided total of all other inert matter does not exceed one percent.
(b) No vetch is permitted.
(c) ((Othertolerancefor)) Objectionable weed seed((:)) maximum: 1 seed per Ib. registered class, 2 seeds per 1b. certified class.

OBIECHONABHEWEED-SEED
(«
Registered Hib

Certified 241b))

AMENDATORY SECTION (Amending WSR 14-20-050, filed 9/25/14, effective 10/26/14)

WAC 16-302-690 Chickpea standards for seed certification. (1) Land, isolation, and field standards for chickpea seed
certification are:

FIELD STANDARDS
Noxious (¢)
Land Requirements (a) (mini- | Isolation (min- Off-type Other Crop (b) Weeds Ascochyta
mum years) imum feet) (e) | (plants/acre) (plants/acre) (plants/acre) Blight (d)
Class
((nene-found))
Foundation 3)2 ((59)) 25 none found none found (©) none found
((nene-found))
Registered (@)1 ((59)) 10 5 none found ©) none found
((nene-found))
Certified @)1 ((25)) 10 10 none found (©) 10 plants/acre

(a) ((Shallnethavebeenplantedtochickpeasforthreeyearsforfoundation-elass;and egistered-and-ecertified-class;unless)) Waived if the previous
crop is ((efthe-same-variety)) grown and passes certification field standards of ((the-same)) equal or higher ((generation)) certified class of seed of the same
variety.

(b) Inseparable other crops.

~

(c) Prohibited, restricted, and other weeds difficult to separate must be controlled.

(d) None found in all classes of ((rentelerant)) varieties not tolerant to ascochyta. ((Planting-seed
zimidazole:))

(e) Reduce to three feet from fields producing a certified class of the same variety. In addition, each chickpea field for certification must be isolated by three feet
from small grain fields. To prevent mechanical field mixing of swathed chickpea seed crop, the planting of small grain between fields, except for three feet
of isolation, is recommended.

(2) Seed standards for chickpea seed certification are:

SEED STANDARDS
‘ Pure seed % Inert % Other crop Weed seed Germination %
Class (c)
Foundation 99 1 none found none found 85
Registered 99 1 none found none found 85
Certified (d) 99 1 2 seeds/Ib (a) 2 seeds/Ib (b) 85

(a) None found for Austrian pea, rye, or vetch.
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(b) None found for nightshade berries or prohibited noxious weed seeds.

(c) All classes of varieties not tolerant to ascochyta must be treated with ((Fhiebendazeolte-(2-(4-thiazelyl)-benzimidazele)) a fungicide registered to control asco-
chyta at the labeled rate((3)).

(d) Seed from a field where ascochyta was found at inspection must be treated with a fungicide registered to control ascochyta at the labeled rate.

AMENDATORY SECTION (Amending WSR 12-19-065, (« fel . led
filed 9/17/12, effective 10/18/12) . . ’
with-mintmur-charge-of $1030per

WAC 16-303-340 Seed certification fees for buck- sample-which-is-chareed-to-condi-

wheat, chickpea, field pea, lentil, millet, soybean, sor- toning plantin-Heu-of mechanieal

ghum and small grains. (1) Seed certification fees for buck- sampling.))

wheat, chickpea, field pea, lentil, millet, soybean, sorghum

and small grains are as follows: (2) A field may be withdrawn upon notification by the

applicant to the certifying agency's office before field inspec-
(a) Application fee per variety per tion. In such case, the field inspection fee is refunded upon
GIOWET .ot eeeeeennn $25.00 request until June 30 of the year following harvest.

(3) Harvest before ficld inspection causes forfeitures of

®) Field inspection fee per acre except both the application and field inspection fees, and completion

millet and hybrid . .
N of certification.
sorghum ..............------ $3.15 (4) Final certification or production fees shall be deter-
(©) Millet - Firstacre ............. $32.55 mined by the audit process described in subsection (5) of this

$6.50 section.

- Each additional acre .........
acl adqitionia acte (5) The WSCIA audit process is as follows:

(d) Hybrid sorghum - First acre . . . . . $32.55 (a) Audits are conducted semiannually.
- Each additional acre ......... $13.00 (b) Certified seed growers, distributors, and conditioning
- - - plants shall report all previously unreported retail and whole-
©) Special field inspection fee per acre $2.60 sale transactions of certified or certified-eligible seed by
(D Late application fee ........... $50.00 completing and returning the WSCIA audit form to WSCIA.
(2) ((Reinspeetionfee)) Minimum rein- (c) WSCIA invoices each grower, distributor, condition-
spection fee for each field which did ing plant, or final seller as follows: .
not pass field inspection plus $0.46 (1) For seed certified by WSCIA and utilized as seed, the
for each acre over twenty-five $45.00 conditioning plant is charged the final certification fee in sub-
— - - section (1)(h) of this section;
((mintmum-for-each-field-which-did- (ii) For certified-eligible seed not certified by WSCIA
net-pass-field-inspectionphus-$0-46- but utilized as seed, the grower or final seller is charged the
forecach-acre-overtwenty-five:)) production fee in subsection (1)(i) of this section. "Final
(h) Final certification fee per cwt. of seller" means a seller who sells seed prior to brokerage or
clean seed sampled . . ... .. .. $0.25 retail sale, sells seed to a plant not approved for conditioning

certified seed, or transships seed out-of-state.

plant-orproductionfee—————— $6-165))

(1) Production fee per cwt. of produc-
tion from fields inspected which is

utilized for seed((-whieh-is-charged-
to-thegrowerorthe-final sellerprier

stater)) ... $0.105
((®)) | Sampling fee per cwt. of clean seed
(2] sampled, with minimum charge of
$10.30 per sample, which is charged
to conditioning plant in lieu of
mechanical sampling .......... $0.105
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