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WSR 17-05-030
EXPEDITED RULES
BUILDING CODE COUNCIL
[Filed February 7, 2017, 6:08 p.m.]

Title of Rule and Other Identifying Information: 2015
Washington State Fire Code, WAC 51-54A-1030.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Tim Nogler, Washington
State Building Code Council, P.O. Box 41449, Olympia, WA
98504-1449, AND RECEIVED BY April 17, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose is to
delete certain language in the 2015 State Fire Code that was
mistakenly filed due to a clerical error, and to reserve WAC
51-54A-1030.

Reasons Supporting Proposal: The language that was
adopted is not consistent with the Washington State Building
Code (chapter 51-50 WAC), which is the governing code for
this matter.

Statutory Authority for Adoption: Chapter 19.27 RCW.

Statute Being Implemented: Chapters 19.27 and 34.05
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state building code
council, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne T. McCaughan, 1500 Jefferson
Street S.E., Olympia, WA 98504, (360) 407-9279; and
Enforcement: Local jurisdictions enforce the code through-
out the state.

January 30, 2017
Steven K. Simpson
Chair

AMENDATORY SECTION (Amending WSR 16-03-055,

filed 1/16/16, effective 7/1/16)
WAC 51-54A-1030 ((Emergeney-eseape-andres-

eue:)) Reserved.
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WSR 17-05-040
EXPEDITED RULES
DEPARTMENT OF AGRICULTURE
[Filed February 8, 2017, 11:08 a.m.]

Title of Rule and Other Identifying Information: Chapter
16-520 WAC, Seed potatoes.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Teresa Norman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, AND RECEIVED BY April 18,
2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This expedited
proposal adds public records disclosure procedures to the
Washington seed potato commission's marketing order as
required by RCW 42.56.040.

Reasons Supporting Proposal: Under RCW 42.56.040,
each state agency has a duty to publish its procedures regard-
ing public disclosure requests.

Statutory Authority for Adoption: RCW 42.56.040,
15.66.055, and chapter 34.05 RCW.
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Statute Being Implemented: Chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington seed potato commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Teresa Norman, Olympia, (360) 902-2043; Implementation
and Enforcement: Scott Bedlington, Lynden, (360) 354-
5264.

February 8, 2017
Derek I. Sandison
Director

AMENDATORY SECTION (Amending WSR 10-22-008,
filed 10/21/10, effective 11/21/10)

WAC 16-520-010 Definitions. Definitions for terms
used in this chapter are also found in chapter 15.66 RCW,
Washington State Agricultural Commodity Commissions
Act. For the purposes of the seed potato marketing order, the
following definitions shall apply:

(((D"Directormeans-the-director-ofagriculture-of the

M "
astngton-or-any-quattedape

15-66 RCW:

2))) "Act" means the Washington State Agricultural
Commodity Commissions Act, chapter 15.66 RCW;

((63Y)) "Affected area" means and includes all of the state
of Washington;

"Affected producer" means any producer who is subject
to this marketing order;

U

'Commercial quantities" means five thousand hundred-
weight or more;

"Director" means the director of agriculture of the state
of Washington or any qualified person or persons designated

by the director of agriculture to act for him or her concerning
some matter under this marketing order or chapter 15.66

RCW:;
"Disclosure" means inspection or copying;
"Handler" means any person who acts, either as princi-

pal, agent, or otherwise, in the processing, selling, marketing,

or distributing of seed potatoes that are not produced by the
handler. "Handler" does not include a common carrier used to

transport an agricultural commodity. "To handle" means to
act as a handler;

"Hundredweight" and "affected unit" are synonymous
and mean and include each one hundred pound unit or any
combination of packages making a one hundred pound unit
of seed potatoes;

"Marketing season" and "fiscal year" are synonymous
and mean the twelve-month period beginning July 1st of any
year and ending upon the last day of June, both dates inclu-
sive;

"Person" includes any individual, firm, corporation, lim-
ited liability company, trust, association, partnership, society
or any other organization of individuals or any unit or agency
of local or state or federal government;

((4))) "Producer" means any person engaged in the busi-
ness of producing or causing to be produced for market in the
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state of Washington seed potatoes in commercial quantities.
"To produce" means to act as a producer;

A)) "Public records" includes any writing containin
information relating to the conduct of government or the per-
formance of any governmental or proprietary function pre-
pared, owned, used, or retained by the department regardless
of physical form or characteristics;

"Sale" means a transaction wherein the property in or to
seed potatoes is transferred from the producer to a purchaser
for consideration. "Sale" shall also include an agreement to
acquire such property for a consideration;

"Seed potatoes" means and includes all kinds and variet-
ies of Irish seed potatoes grown in the state of Washington
and marketed, sold or intended for use for seed purposes;

((68))) "Seed potato commission" ((e¥)) and "commis-
sion" are synonymous and mean the commission established
under WAC 16-520-020 consistent with chapter 15.66 RCW;

((

" \l

subjeetto-this-marketing-order))

NEW SECTION

WAC 16-520-071 Requests for public records. (1) All
requests for disclosure of public records must be submitted in
writing directly to the commission's public records officer by
mail to Washington State Seed Potato Commission, P.O. Box
286, Lynden, WA 98264. The request may also be submitted
by fax to 360-354-7619. The written request should include:

(a) The name, address and telephone number or other
contact information of the person requesting the records;

(b) The calendar date on which the request is made; and

(c) Sufficient information to readily identify records
being requested.

(2) Any person wishing to inspect the commission's pub-
lic records may make an appointment with the public records
officer to inspect the records at the commission office during
regular business hours. In order to adequately protect the
commission's public records, the following will apply:
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(a) Public records made available for inspection may not
be removed from the area the commission makes available
for inspection.

(b) Inspection of any public record will be conducted in
the presence of the public records officer or designee.

(c) Public records may not be marked or altered in any
manner during the inspection.

(d) The commission has the discretion to designate the
means and the location for the inspection of records. The
viewing of those records that require specialized equipment
shall be limited to the availability of that equipment located at
the commission's office and the availability of authorized
staff to operate that equipment.

NEW SECTION

WAC 16-520-075 Response to public records
requests. (1) The public records officer shall respond to pub-
lic records requests within five business days by:

(a) Making the records available for inspection or copy-
mg;

(b) Providing a link or address for a record available on
the internet under RCW 42.56.520;

(c) Acknowledging receipt of the request and providing
a reasonable estimate of the time the commission will require
to respond to the request;

(d) Sending the copies to the requestor if copies are
requested and payment of a deposit for the copies is made or
terms of payment have been agreed upon; or

(e) Denying the public records request. Responses refus-
ing in whole or in part the inspection of a public record shall
include a statement of the specific exemption authorizing
withholding of the record, or any part of the record, and a
brief explanation of how the exemption applies to the record
withheld or to any redactions in records produced.

(2) Additional time to respond to the request may be
based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify persons or agencies affected by the request; or

(d) Determine whether any of the information requested
is exempt from disclosure and that a denial should be made as
to all or part of the request.

(3) In acknowledging receipt of a public records request
that is unclear, the public records officer may ask the
requestor to clarify what records the requestor is seeking. The
public records officer is not obligated to provide further
response if the requestor fails to clarify the request.

NEW SECTION

WAC 16-520-080 Fees—Inspection and copying. (1)
No fee will be charged for the inspection of public records.

(2) The commission charges a fee of fifteen cents per
page of black and white photocopy plus postage for reim-
bursement of the costs of providing public records.

(3) Requests for records in special formatting, including
color copies, will be charged at the amount necessary to reim-
burse the commission for its actual production costs. If the
public records officer deems it more efficient to have copying
or duplicating done outside the commission, the charges will
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be based on the actual cost of such outside copying or dupli-
cating service. For all copying or duplicating service charges
incurred, an invoice will be sent to the requestor. Reimburse-
ment is payable within fifteen days of receipt of the invoice
and is payable to the Washington state seed potato commis-
sion. The commission may require that all charges be paid in
advance of release of the copies of the records.

(4) The commission or its designee may waive any of the
foregoing copying costs.

NEW SECTION

WAC 16-520-085 Exemptions. The commission's pub-
lic records are available for disclosure except as otherwise
provided under chapter 42.56 RCW or any other law.
Requestors should be aware of the following exemptions to
public disclosure specific to commission records. This list is
not exhaustive and other exemptions may apply:

(1) Production or sales records required to determine
assessment levels and actual assessment payments to the
commission under chapter 15.66 RCW (reference RCW
42.56.380(3)).

(2) Financial and commercial information and records
supplied by persons:

(a) To the commission for the purpose of conducting a
referendum for the establishment of the commission; or

(b) To the commission under chapter 15.66 RCW with
respect to domestic or export marketing activities or individ-
ual producer's production information (reference 42.56.-
380(5)).

(3) Lists of individuals requested for commercial pur-
poses (reference RCW 42.56.070(9)).

(4) Records that are relevant to a controversy to which
the commission is a party but which records would not be
available to another party under the rules of pretrial discovery
for causes pending in the superior courts, including records
involving attorney-client communications between the com-
mission and the office of the attorney general (refer-
ence RCW 5.60.060(2)).

NEW SECTION

WAC 16-520-090 Review of denial of public records
requests. (1) Any person who objects to the initial denial of
a request to copy or inspect public records may petition the
commission for review of such decision by submitting a writ-
ten request to the commission. The request shall specifically
refer to statement which constituted or accompanied the
denial.

(2) The commission's executive director or designee
shall immediately consider the matter and either affirm or
reverse the denial within ten business days following the
commission's receipt of the written request for review of the
original denial.

(3) Under RCW 42.56.530, if the commission denies a
requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter.

(4) Any person may obtain court review of a denial of a
public records request under RCW 42.56.550.
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NEW SECTION

WAC 16-520-095 Records index. The commission
shall establish a records index, which shall be made available
for public review. The records index may be accessed on the
commission's web site at www.waseedpotato.com.

WSR 17-05-048
WITHDRAWL OF
EXPEDITED RULE MAKING

PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed February 9, 2017, 11:20 a.m.]

Please withdraw expedited rule CR-105 WSR 17-01-039
filed on December 13, 2016. Additional technical changes
require this to be refiled.

David Brenna
Senior Policy Analyst

WSR 17-05-049
WITHDRAWL OF
EXPEDITED RULE MAKING
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed February 9, 2017, 11:21 a.m.]

Please withdraw expedited rule CR-105 WSR 16-23-095
filed on November 16, 2016. Additional technical changes
require this to be refiled.

David Brenna
Senior Policy Analyst

WSR 17-05-061
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed February 13,2017, 8:07 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-267 (Rule 267) Annual reports for certain tax
((edjastments)) preferences, defines what a tax preference is,
how to determine if a report must be filed, how to file a
report, and what information must be included in the report.
WAC 458-20-268 (Rule 268) Annual surveys for certain tax
preferences, defines what a tax preference is, how to deter-
mine if a survey must be filed, how to file a survey, and what
information must be included in the survey.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
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LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, email LeslieMu@dor.wa.gov, AND RECEIVED BY
April 17, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to Rules 267 and 268 to incorporate lan-
guage regarding the due date and penalty for late filing for
annual reports and surveys, from ESHB 2540, 2016 regular
session (chapter 175, Laws of 2016). These rules are further
being amended as follows:

*  The deletion of the listing of individual tax preferences
requiring an annual report and redirecting taxpayers to
the department's web site that lists which tax preferences
require an annual report;

*  Added/updated definitions for "person" and "tax prefer-
ence'";

*  Deleted past statute information; and

e Updated rule title (Rule 267 only) and examples.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: The revisions incorporate
legislative language from ESHB 2540, 2016 regular session
(chapter 175, Laws of 2016).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.32.534 and 82.32.-
585.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
(360) 534-1589; Implementation and Enforcement: Marcus
Glasper, 6400 Linderson Way S.W., Tumwater, WA, (360)
534-1615.

February 13, 2017
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-06-040,
filed 2/24/16, effective 3/26/16)

WAC 458-20-267 Annual reports for certain tax
((adjustments)) preferences. (1) Introduction. ((In-erderte

ments');)) Taxpayers taking certain tax preferences must file
an

"

annual report with the department of revenue (((the

} )

(department) providing information about their business.

This rule explains ((the-reporting requirementsfor-taxadjust-
mentsprovidedto-computer-data—ecenters;theaerospace

B
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explains-whe-isrequired-tofile-annualreperts;)) how to file a
report((s;-and-what)), the information that must be included
in the report((s)). due dates for filing, and other filing require-
ments.

((9))) (a) Definitions. For purposes of this rule the fol-
lowing definitions apply:

(i) Person. "Person" has the meaning under RCW
82.04.030 and also includes the state and its departments and
institutions.

(ii) Tax preference. As defined under RCW 43.136.021,
"tax preference" means:

(A) An exemption, exclusion, or deduction from the base
of a state tax; a credit against a state tax; a deferral of a state
tax; or a preferential state tax rate; and

(B) Includes only the tax preferences requiring a report
under RCW 82.32.534.

(b) Annual survey. Taxpayers taking certain tax prefer-
ences may be required to complete both an annual report and
an annual survey. For information on the annual survey
requirements, refer to RCW 82.32.585 and WAC 458-20-
268.

(c) Examples. This rule includes ((a-number-of)) exam-
ples that identify a set of facts and then state a conclusion.
These examples ((are-enly)) should only be used as a general
guide. The department will evaluate each case on its particu-
lar facts and circumstances ((and-applyboth-thisrule-and
other statutory-and-commenlaw-autherity)).

2) ((Wha—ts—ﬁeqmred—te-ﬁ-le-t-he—repﬁfti—A—feerpteﬁt—ef

guipmch 0 RSta Wit ot H v‘ )) rf-

erences requiring an annual report. Taxpayers may refer to

the department's web site at dor.wa.gov for the "Annual Tax
Incentive Report for Preferential Tax Rates/Credits/Exemp-
tions/Deferrals Worksheet." This worksheet lists tax prefer-
ences that require an annual report. Taxpayers may also con-
tact the telephone information center at 800-647-7706 to
determine whether they must file an annual report.

(3) How to file annual reports.

(a) Electronic filing. Reports must be filed electroni-
cally unless the department waives this requirement upon a
showing of good cause. A report is filed electronically when
the department receives the report in an electronic format. A
person accesses electronic filing through their department

"My Account((-*Fefile-and-submit-electronically;gote
http://derwa-gov/TaxineentiveRepeorting))" at dor.wa.gov.

(b) Required paper form. If the department waives the
electronic filing requirement for a person ((upen-a-shewing
of)) who shows good cause, ((then)) that person must use the
annual report form developed by the department unless that
person obtains prior written approval from the department to
file an annual report in an alternative format.

(c) How to obtain the form. Persons who have received
a waiver of the electronic filing requirement from the depart-
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ment or who otherwise would like a paper copy of the report
may obtain the annual report form from the department's web
site (((www-der-wa-gov))) at dor.wa.gov. It may also be
obtained ((fremthe-department's-district-offices; by telephen-
ing)) by calling the telephone information center ((€))at 800-

647-7706((3)), or by contacting the ((department's-taxpayer
aceount-administration-diviston)) department at:

((Pepartment-ofRevenue)) Attn: Tax Incentive Team

Taxpayer Account Administration

((Attn—Teecal FinanceTeam)) Department of Revenue
Post Office Box 47476

Olympia, WA 98504-7476

((Fax:360-586-0527))

(d) Special requirement for persons who did not file
an annual report during the previous calendar year. If a
person is a first-time filer or otherwise did not file an annual
report with the department during the previous calendar year,
the report must include information on employment, wages,
and employer-provided health and retirement benefits for the
two calendar years immediately preceding the due date of the
report.

(e) Due date((s)) of annual report. Every person claim-
ing a tax preference that requires a report under RCW 82.32.-

534 must file the report annually with the department in the
year following the calendar year in which the person becomes

eligible to claim the tax preference. The due date for filing the
report is as follows:

Git))) April 30th for reports due prior to 2017.

(ii) May 31st for reports due in or after 2017.

(f) Due date extensions. The department may extend the
due date for ((timely)) filing annual reports as provided in
subsection (18) of this rule.

((tH-Examples:

©)) (g) Example 1. An acrospace firm ((begins-taking))
first claimed the B&O tax rate provided by RCW 82.04.-

260(11) for manufacturers and processors for hire of com-
mercial airplanes and component parts on ((Oeteber1;2640))
April 1,2015. By April 30, ((26+})) 2016, the aerospace firm
must ((previde)) submit an annual report covering calendar
years ((2009-and2040)) 2014 and 2015. If the aerospace firm
continues to ((take)) claim the B&O tax rate provided by

RCW 82.04.260(11) during calendar year ((%(-)-l—l—a—&mg}e))

2016, an annual report is due ((en-AprH-36;,2642)) by May
31,2017, covering calendar year ((2644)) 2016.
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((6D)) (h) Example 2. An aluminum smelter ((begins
talking)) first claimed the B&O tax rate provided by RCW

82.04.2909 for aluminum smelters on July 31, ((2648)) 2015.
By April 30, ((26H})) 2016, the aluminum smelter must pro-
vide an annual report covering calendar years ((2009-and
2610)) 2014 and 2015. If the aluminum smelter continues to
((take)) claim the B&O tax rate provided by RCW 82.04.-
2909 during calendar year ((26H5a-single)) 2016, an annual
report is due ((en-Aprit36;,2642)) by May 31, 2017, covering
calendar year ((204H)) 2016.

(4) What employment positions are included in the
annual report?

(a) General rule. Except as provided in (b) of this sub-
section, the report must include information detailing
employment positions in the state of Washington.

(b) Alternative method. Persons engaged in manufac-
turing commercial airplanes or their components may report
employment positions per job at the manufacturing site.

(1) What is a "manufacturing site"? For purposes of
the annual report, a "manufacturing site" is one or more
immediately adjacent parcels of real property located in
Washington state on which manufacturing occurs that sup-
port activities qualifying for a tax ((adjustment)) preference.
Adjacent parcels of real property separated only by a public
road comprise a single site. A manufacturing site may include
real property that supports ((rengualifying-aetivities)) the
qualifying activity, such as administration offices, test facili-
ties, warehouses, design facilities, and shipping and receiving
facilities. It may also include portions of the manufacturing
site that support nonqualifying activities.

(i1) ((€A9)) If the person files per job at the manufac-
turing site, which manufacturing site is included in the
annual report for the aerospace manufacturing industry
tax ((adjustments)) preferences? The location(s) where a
person is manufacturing commercial airplanes or compo-
nents of such airplanes within this state is the manufacturing
site(s) included in the annual report. A "commercial airplane”
has its ordinary meaning, which is an airplane certified by the
Federal Aviation Administration (((*))FAA((*))) for trans-
porting persons or property, and any military derivative of
such an airplane. A "component" means a part or system cer-
tified by the FAA for installation or assembly into a commer-
cial airplane.

((8))) (iii) Are there alternative methods for report-
ing separately for each manufacturing site? For purposes
of completing the annual report, the department may agree to
allow a person whose manufacturing sites are within close
geographic proximity to consolidate its manufacturing sites
onto a single annual report provided that the jobs located at
the manufacturing sites have equivalent employment posi-
tions, wages, and employer-provided health and retirement
benefits. A person may request written approval to consoli-
date manufacturing sites by contacting the ((department's

taxpayer-account-administration-division)) department at:
((Pepartment-ofRevenue)) Attn: Tax Incentive Team

Taxpayer Account Administration

((Att-oecal Finanee-Team)) Department of Revenue
Post Office Box 47476

Olympia, WA 98504-7476

((Fax:360-586-0527
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ey Examples:

8)) (c) Example 3. ABC Airplanes, a company manu-
facturing FAA certified airplane landing gear, conducts
activities at three locations in Washington state. ABC Air-
planes is reporting tax under the B&O tax rate provided by
RCW 82.04.260(11) for manufacturers and processors for
hire of commercial airplanes and component parts. In Seattle,
WA, ABC Airplanes maintains its corporate headquarters
and administrative offices. In Spokane, WA, ABC Airplanes
manufactures the brake systems for the landing gear. In Van-
couver, WA, ABC Airplanes assembles the landing gear
using the components manufactured in Spokane, WA. If fil-
ing per manufacturing site, ABC Airplanes must file separate
annual reports for employment positions at its manufacturing
sites in Spokane and Vancouver because these are the Wash-
ington state locations in which manufacturing occurs that

supports activities qualifying for a tax ((adjustment)) prefer-
ence.

((69))) (d) Example 4. Acme Engines, a company manu-
facturing engine parts, conducts manufacturing in five loca-
tions in Washington state. Acme Engines is reporting tax
under the B&O tax rate provided by RCW 82.04.260((+9)))
(11) for manufacturers and processors for hire of commercial
airplanes and component parts. It manufactures FAA certi-
fied engine parts at its Puyallup, WA location. Acme
Engines' four other locations manufacture non-FAA certified
engine parts. If filing per manufacturing site, Acme Engines
must file an annual report for employment positions at its
manufacturing site in Puyallup because it is the only location
in Washington state in which manufacturing occurs that sup-
ports activities qualifying for a tax ((adjastment)) preference.

((61))) (e) Example 5. Tacoma Rivets, with one in-state
manufacturing site located in Tacoma, WA, manufactures
rivets used in manufacturing airplanes. Half of the rivets
Tacoma Rivets manufactures are FAA certified to be used on
commercial airplanes. The remaining rivets Tacoma Rivets
manufactures are not FAA certified and are used on military
airplanes. Tacoma Rivets is reporting tax on its sales of FAA
certified rivets under the B&O tax rate provided by RCW
82.04.260(11) for manufacturers and processors for hire of
commercial airplanes and component parts. If filing per man-
ufacturing site, Tacoma Rivets must file an annual report for
employment positions at its manufacturing site in Tacoma
because it is the location in Washington state in which manu-
facturing occurs that supports activities qualifying for a tax
((edjuastment)) preference.

((6¥)) (f) Example 6. Dynamic Aerospace Composites
is a company that ((enly)) manufactures only FAA certified
airplane fuselage materials. Dynamic Aerospace Composites
conducts activities at three separate locations within Kent,
WA. Dynamic Aerospace Composites is reporting tax under
the B&O tax rate provided by RCW 82.04.260(11) for manu-
facturers and processors for hire of commercial airplanes and
component parts. If filing per manufacturing site, Dynamic
Aerospace Composites must file separate annual reports for
each of its three manufacturing sites.

((6m)) (g) Example 7. Worldwide Aerospace, an aero-
space company, manufactures wing systems for commercial
airplanes in twenty locations around the world, but none
located in Washington state. Worldwide Aerospace manufac-
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tures wing surfaces in San Diego, CA. Worldwide Aerospace
sells the wing systems to an airplane manufacturer located in
Moses Lake, WA and is reporting tax on these sales under the
B&O tax rate provided by RCW 82.04.260(11) for sales, at
retail or wholesale, of commercial airplanes, or components
of such airplanes, manufactured by that person. Worldwide
Aerospace is required to complete the annual report for any
employment positions in Washington that are directly related
to the qualifying activity.

(5) What jobs are included in the annual report?
((f2))) The annual report covers all full-time, part-time, and
temporary jobs in this state or, for persons filing as provided
in subsection (4)(b) of this rule, at the manufacturing site as
of December 31st of the calendar year for which an applica-

ble tax ((adjustment)) preference is claimed. Jobs that support
nonqualifying activities or support both nonqualifying and

qualifying activities for a tax ((adjustment)) preference are
included in the report if the job is located in ((the-state-of))
Washington state or, for persons filing as provided in subsec-
tion (4)(b) of this rule, at the manufacturing site.

(((o)y Examples:

©)) (a) Example 8. XYZ Aluminum, an aluminum
smelter company, manufactures aluminum in Tacoma, WA.
The company is reporting tax under the B&O tax rate pro-
vided by RCW 82.04.2909 for aluminum smelters. XYZ Alu-
minum's annual report for its Tacoma, WA location will
include all of its employment positions in this state, including
its nonmanufacturing employment positions.

((61))) (b) Example 9. AAA Tire Company manufac-
tures tires at one manufacturing site located in Centralia,
WA. The company is reporting tax under the B&O tax rate
provided by RCW 82.04.260(11) for manufacturers and pro-
cessors for hire of commercial airplanes and component
parts. FAA certified tires comprise only 20% of the products
it manufactures and are manufactured in a separate building
at the manufacturing site. If filing under the method
described in subsection (4)(b) of this rule, AAA Tire Com-
pany must report all jobs at the manufacturing site, including
the jobs engaged in the nonqualifying activities of manufac-
turing non-FAA certified tires.

(6) How is employment detailed in the annual report?
The annual report is organized by employee occupational
groups, consistent with the United States Department of
Labor's Standard Occupation Codes (SOC) System. The SOC
System is a universal occupational classification system used
by government agencies and private industries to produce
comparable occupational data. The SOC classifies occupa-
tions at four levels of aggregation:

(a) Major group;

(b) Minor group;

(c) Broad occupation; and

(d) Detailed occupation.

All occupations are clustered into one of twenty-three
major groups. The annual report uses the SOC major groups
to detail the levels of employment, wages, and employer-pro-
vided health and retirement benefits at the manufacturing
site. A detailed description of the SOC System is available by
consulting the United States Department of Labor, Bureau of
Labor Statistics online at www.bls.gov/soc. The annual
report does not require names of employees.
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(7) What is total employment? The annual report must
state the total number of employees for each SOC major
group that are currently employed on December 31st of the
calendar year for which an applicable tax ((adjustment)) pref-
erence is taken. Total employment includes employees who
are on authorized leaves of absences such as sick leave, vaca-
tion, disability leave, jury duty, military leave, regardless of
whether those employees are receiving wages. Leaves of
absences do not include separations of employment such as
layoffs or reductions in force. Vacant positions are not
included in total employment.

(8) What are full-time, part-time, and temporary
employment positions? An employer must provide informa-
tion on the number of employees, as a percentage of total
employment in the SOC major group, that are employed in
full-time, part-time, or temporary employment positions on
December 31st of the calendar year for which an applicable
tax ((adjustment)) preference is claimed. Percentages should
be rounded to the nearest 1/10th of 1% (XX.X%).

(a) Full-time and part-time employment positions.
((Ferder)) For a position to be treated as full time or part
time, the employer must intend for the position to be filled for
at least fifty-two consecutive weeks or twelve consecutive
months. A full-time position is a position that satisfies any
one of the following minimum thresholds:

(1) Works thirty-five hours per week for fifty-two con-
secutive weeks;

(i1) Works four hundred fifty-five hours, excluding over-
time, each quarter for four consecutive quarters; or

(iii) Works one thousand eight hundred twenty hours,
excluding overtime, during a period of twelve consecutive
months.

A part-time position is a position in which the employee
works less than the hours required for a full-time position. In
some instances, an employee may not be required to work the
hours required for full-time employment because of paid rest
and meal breaks, health and safety laws, disability laws, shift
differentials, or collective bargaining agreements, but
receives wages equivalent to a full-time job. If, in the absence
of these factors, the employee would be required to work the
number of hours for a full-time position to receive full-time
wages, the position should be reported as a full-time employ-
ment position.

(b) Temporary positions. A temporary position is a
position that is intended to be filled for period of less than
twelve consecutive months. Positions in seasonal employ-
ment are temporary positions. Temporary positions include
workers furnished by staffing companies regardless of the
duration of the placement with the person required to file the
annual report.

(c) ((Examples—Assume-these—faectsfor-thefollowing
examples:)) The following facts apply to the examples in
(c) of this subsection. National Airplane Inc. manufactures
FAA certified navigation systems at a manufacturing site
located in Tacoma, WA. National Airplane Inc. is claiming
all the tax ((adjustments)) preferences available for manufac-
turers and processors for hire of commercial airplanes and
component parts. National Airplane Inc. employs one hun-
dred people. Seventy-five of the employees work directly in
the manufacturing operation and are classified as SOC Pro-
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duction Occupations. Five employees work in the engineer-
ing and design division and are classified as SOC Architect
and Engineering Occupations. Five employees are sales rep-
resentatives and are classified as SOC Sales and Related
Occupations. Five employees are service technicians and are
classified as SOC Installation, Maintenance, and Repair
Occupations. Five employees are administrative assistants
and are classified as SOC Office and Administrative Support.
Five executives are classified as SOC Management Occupa-
tions.

(1) Example 10. Through a college work-study program,
National Airplane Inc. employs six interns from September
through June in its engineering department. The interns work
twenty hours a week. The six interns are reported as tempo-
rary employees, and not as part-time employees, because the
intern positions are intended to be filled for a period of less
than twelve consecutive months. Assuming the five employ-
ees classified as SOC Architect and Engineering Occupations
are full-time employees, National Airplane Inc. will report a
total of eleven employment positions in SOC Architect and
Engineering Occupations with 45% in full-time employment
positions and 55% in temporary employment positions.

(ii)) Example 11. National Airplane Inc. manufactures
navigation systems in two shifts of production. The first shift
works eight hours from 8:00 a.m. to 5:00 p.m. Monday thru
Friday. The second shift works six hours from 6:00 p.m. to
midnight Monday thru Friday. The second shift works fewer
hours per week (thirty hours) than the first shift (forty hours)
as a pay differential for working in the evening. If a second
shift employee transferred to the first shift, the employee
would be required to work forty hours with no overall
increase in wages. The second shift employees should be
reported as full-time employment positions, rather than part-
time employment positions.

(iii)) Example 12. On December Ist, ten National Air-
plane Inc. full-time employees classified as SOC Production
Occupations take family and medical leave for twelve weeks.
National Airplane Inc. hires five people to perform the work
of the employees on leave. Because the ten employees classi-
fied as SOC Production Occupations are on authorized leave,
National Airplane Inc. will include those employees in the
annual report as full-time employment positions. The five
people hired to replace the absent employees classified as
SOC Production Occupations will be included in the report as
temporary employees. National Airplane Inc. will report a
total of eighty employment positions in SOC Production
Occupations with 93.8% in full-time employment positions
and 6.2% in temporary employment positions.

(iv) Example 13. On December Ist, one full-time
employee classified as SOC Sales and Related Occupations
resigns from her position. National Airplane Inc. contracts
with Jane Smith d/b/a Creative Enterprises, Inc. to finish an
advertising project assigned to the employee who resigned.
Because Jane Smith is an independent contractor, National
Airplane Inc. will not include her employment in the annual
report. Because the resignation has resulted in a vacant posi-
tion, the total number of employment positions National Air-
plane Inc. will report in SOC Sales and Related Occupations
is reduced to four employment positions.
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(v) Example 14. All National Airplane Inc. employees
classified as SOC Office and Administrative Support Occu-
pations work forty hours a week, fifty-two weeks a year. On
November 1st, one employee must limit the number of hours
worked to thirty hours each week to accommodate a disabil-
ity. The employee receives wages based on the actual hours
worked each week. Because the employee works less than
thirty-five hours a week and is not paid a wage equivalent to
a full-time position, the employee's position is a part-time
employment position. National Airplane Inc. will report a
total of five employment positions in SOC Office and
Administrative Support Occupations with 80% in full-time
employment positions and 20% in part-time employment
positions.

(9) What are wages? For the purposes of the annual
report, "wages" means the base compensation paid to an indi-
vidual for personal services rendered to an employer, whether
denominated as wages, salary, commission, or otherwise.
Compensation in the form of overtime, tips, bonuses, benefits
(insurance, paid leave, meals, etc.), stock options, and sever-
ance pay are not "wages." For employees that earn an annual
salary, hourly wages are determined by dividing annual sal-
ary by 2080. If an employee is paid by commission, hourly
wages are determined by dividing the total amount of com-
missions paid during the calendar year by 2080.

(10) How are wages detailed for the annual report?

(a) An employer must provide information on the num-
ber of employees, as a percentage of the total employment in
the SOC major group, paid a wage within the following five
hourly wage bands:

Up to $10.00 an hour;

$10.01 an hour to $15.00 an hour;
$15.01 an hour to $20.00 an hour;
$20.01 an hour to $30.00 an hour; and
$30.01 an hour or more.

Percentages should be rounded to the nearest 1/10th of 1%
(XX.X%). For purposes of the annual report, wages are mea-
sured on December 31st of the calendar year for which an
applicable tax ((adjastment)) preference is claimed.

(b) ((Examples-Assume-these—faets—for-thefollowing
examples:)) The following facts apply to the examples in
(b) of this subsection. Washington Airplane Inc. manufac-
tures FAA certified navigation systems at a manufacturing
site located in Tacoma, WA. Washington Airplane Inc. is
claiming all the tax ((adjustments)) preferences available for
manufacturers and processors for hire of commercial air-
planes and component parts. Washington Airplane Inc.
employs five hundred people at the manufacturing site, which
constitutes its entire work force in this state. Four hundred
employees engage in activities that are classified as SOC Pro-
duction Occupations. Fifty employees engage in activities
that are classified as SOC Architect and Engineer Occupa-
tions. Twenty-five employees are engaged in activities classi-
fied as SOC Management Occupations. Twenty employees
are engaged in activities classified as SOC Office and
Administrative Support Occupations. Five employees are
engaged in activities classified as SOC Sales and Related
Occupations.
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(i) Example 15. One hundred employees classified as
SOC Production Occupations are paid $12.00 an hour. Two
hundred employees classified as SOC Production Occupa-
tions are paid $17.00 an hour. One hundred employees clas-
sified as SOC Production Occupations are paid $25.00 an
hour. For SOC Production Occupations, Washington Air-
plane Inc. will report 25% of employment positions are paid
$10.01 an hour to $15.00 an hour; 50% are paid $15.01 an
hour to $20.00 an hour; and 25% are paid $20.01 an hour to
$30.00 an hour.

(ii) Example 16. Ten employees classified as SOC
Architect and Engineering Occupations are paid an annual
salary of $42,000; another ten employees are paid $50,000
annually; and the remaining employees are all paid over
$70,000 annually. ((}a-erder)) To report wages, the annual
salaries must be converted to hourly amounts by dividing the
annual salary by 2080 hours. For SOC Architect and Engi-
neering Occupations, Washington Airplane Inc. will report
40% of employment positions are paid $20.01 an hour to
$30.00 an hour and 60% are paid $30.00 an hour or more.

(iii) Example 17. All the employees classified as SOC
Sales and Related Occupations are sales representatives that
are paid on commission. They receive $10.00 commission for
each navigation system sold. Three sales representatives sell
2,500 navigation systems during the calendar year. Two sales
representatives sell 3,500 navigation systems during the cal-
endar year and receive a $10,000 bonus for exceeding com-
pany's sales goals. ((la—erder)) To report wages, the
employee's commissions must be converted to hourly
amounts by dividing the total commissions by 2080 hours.
Washington Airplane Inc. will report that 60% of employ-
ment positions classified as SOC Sales and Related Occupa-
tions are paid $10.01 an hour to $15.00 an hour. Because
bonuses are not included in wages, Washington Airplane Inc.
will report 40% of employment positions classified as SOC
Sales and Related Occupations are paid $15.01 an hour to
$20.00 an hour.

(iv) Example 18. Ten of the employees classified as
SOC Office and Administrative Support Occupations earn
$9.50 an hour. The remaining ten employees classified as
SOC Office and Administrative Support Occupations earn
wages between $10.01 an hour to $15.00 an hour. On Decem-
ber 1st, Washington Airplane Inc. announces that effective
December 15th, all employees classified as SOC Office and
Administrative Support Occupations will earn wages of at
least $10.50 an hour, but no more than $15.00 an hour.
Because wages are measured on December 3 1st, Washington
Airplane Inc. will report 100% of employment positions clas-
sified as SOC Office and Administrative Support Occupa-
tions Sales and Related Occupations are paid $10.01 an hour
to $15.00 an hour.

(11) Reporting workers furnished by staffing compa-
nies. For temporary positions filled by workers that are fur-
nished by staffing companies, the person filling out the
annual report must provide the following information:

(a) Total number of staffing company employees fur-
nished by staffing companies;

(b) Top three occupational codes of all staffing company
employees; and

(c) Average duration of all staffing company employees.
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(12) What are employer-provided health benefits?
For purposes of the annual report, "health benefits" means
compensation, not paid as wages, in the form of a health plan
offered by an employer to its employees. A health plan that is
equally available to employees and the general public is not
an "employer-provided" health benefit.

(a) "Dental care services" means services offered or pro-
vided by health care facilities and health care providers relat-
ing to the prevention, cure, or treatment of illness, injury, or
disease of human teeth, alveolar process, gums, or jaw.

(b) "Dental care plan" means a health plan for the pur-
pose of providing for its employees or their beneficiaries'
dental care services.

(c) "Health plan" means any plan, fund, or program
established, maintained, or funded by an employer for the
purpose of providing for its employees or their beneficiaries,
through the purchase of insurance or otherwise, medical care
and dental care services. Health plans include any "employee
welfare benefit plan" as defined by the Employee Retirement
Income Security Act (ERISA), any "health plan" or "health
benefit plan" as defined in RCW 48.43.005, any self-funded
multiple employer welfare arrangement as defined in RCW
48.125.010, any "qualified health insurance" as defined in
Section 35 of the Internal Revenue Code, an "Archer MSA"
as defined in Section 220 of the Internal Revenue Code, a
"health savings plan" as defined in Section 223 of the Internal
Revenue Code, any "health plan" qualifying under Section
213 of the Internal Revenue Code, governmental plans, and
church plans.

(d) "Medical care services" means services offered or
provided by health care facilities and health care providers
relating to the prevention, cure, or treatment of illness, injury,
or disease.

(e) "Medical care plan" means a health plan for the pur-
pose of providing for its employees or their beneficiaries'
medical care services.

(13) How are employer-provided health benefits
detailed in the annual report? The annual report is orga-
nized by SOC major group and by type of health plan offered
to or with enrolled employees on December 31st of the calen-
dar year for which an applicable tax ((adjustment)) prefer-
ence is claimed.

(a) Detail by SOC major group. For each SOC major
group, report the number of employees, as a percentage of
total employment in the SOC major group, eligible to partic-
ipate in an employer-provided medical care plan. An
employee is "eligible" if the employee can currently partici-
pate in a medical care plan provided by the employer. Wait-
ing periods, tenure requirements, minimum work hour
requirements, preexisting conditions, and other limitations
may prevent an employee from being eligible for coverage in
an employer's medical care plan. If an employer provides
multiple medical care plans, an employee is "eligible" if the
employee can currently participate in one of the medical care
plans. Percentages should be rounded to the nearest 1/10th of
1% (XX.X%).

(((oyExamples:))

(1) Example 19. On December 31st, Acme Engines has
one hundred employees classified as SOC Production Occu-
pations. It offers these employees two medical care plans.
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Plan A is available to all employees at the time of hire. Plan
B is available to employees after working ninety days. For
SOC Production Occupations, Acme Engines will report
100% of its employees are eligible for employer-provided
medical benefits because all of its employees are eligible for
at least one medical care plan offered by Acme Engines.

(ii)) Example 20. Apex Aluminum has fifty employees
classified as SOC Transportation and Material Moving Occu-
pations, all of whom have worked for Apex Aluminum for
over five years. Apex Aluminum offers one medical care plan
to its employees. Employees must work for Apex Aluminum
for six months to participate in the medical care plan. On
October 1st, Apex Aluminum hires ten new employees clas-
sified as SOC Transportation and Material Moving Occupa-
tions. For SOC Transportation and Material Moving Occupa-
tions, Apex Aluminum will report 83.3% of its employees are
eligible for employer-provided medical benefits.

((€e))) (b) Detail by type of health plan. The report also
requires detailed information about the types of health plans
the employer provides. If an employer has more than one
type of health plan, it must report each health plan separately.
If a person offers more than one of the same type of health
plan as described in ((€e))) (b)(i) of this subsection, the per-
son may consolidate the detail required in ((¢€})) (b) through
((¢2})) (d) of this subsection by using ranges to describe the
information. The details include:

(1) A description of the type of plan in general terms such
as self-insured, fee for service, preferred provider organiza-
tion, health maintenance organization, health savings
account, or other general description. The report does not
require a person to disclose the name(s) of their health insur-
ance carrier(s).

(i1) The number of employees eligible to participate in
the health plan, as a percentage of total employment at the
manufacturing site or as otherwise reported. Percentages
should be rounded to the nearest 1/10th of 1% (XX.X%).

(iii) The number of employees enrolled in the health
plan, as a percentage of employees eligible to participate in
the health plan at the manufacturing site or as otherwise
reported. An employee is "enrolled" if the employee is cur-
rently covered by or participating in an employer-provided
health plan. Percentages should be rounded to the nearest
1/10th of 1% (XX.X%).

(iv) The average percentage of premium paid by employ-
ees enrolled in the health plan. "Premium" means the cost
incurred by the employer to provide a health plan or the con-
tinuance of a health plan, such as amounts paid to health car-
riers or costs incurred by employers to self-insure. Employers
are generally legally responsible for payment of the entire
cost of the premium for enrolled employees, but may require
enrolled employees to share in the cost of the premium to
obtain coverage. State the amount of premium, as a percent-
age, employees must pay to maintain enrollment under the
health plan. Percentages should be rounded to the nearest
1/10th of 1% (XX.X%).

(v) If necessary, the average monthly contribution to
enrolled employees. In some instances, employers may make
contributions to an employee health plan, but may not be
aware of the percentage of premium cost borne by the
employee. For example, employers may contribute to a
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health plan sponsored by an employee organization, or may
sponsor a medical savings account or health savings account.
((In-these-instanees—where)) Under those circumstances in
which the employee's contribution to the health plan is
unknown, an employer must report its average monthly con-
tribution to the health plan by dividing the employer's total
monthly costs for the health plan by the total number of
employees enrolled in the health plan.

(vi) Whether legal spouses, state registered domestic
partners, and unmarried dependent children can obtain cover-
age under the health plan and if there is an additional pre-
mium for such coverage.

(vii) Whether part-time employees are eligible to partic-
ipate in the health plan.

((6))) (c) Medical care plans. In addition to the detailed
information required for each health plan, report the amount
of enrolled employee point of service cost-sharing for hospi-
tal services, prescription drug benefits, and primary care phy-
sician services for each medical care plan. If differences exist
within a medical care plan, the lowest cost option to the
enrolled employee must be stated in the report. For example,
if employee point of service cost-sharing is less if an enrolled
employee uses a network of preferred providers, report the
amount of point of service cost-sharing using a preferred pro-
vider. Employee point of service cost-sharing is generally
stated as a percentage of cost, a specific dollar amount, or
both.

(1) "Employee point of service cost-sharing" means
amounts paid to health carriers directly providing medical
care services, health care providers, or health care facilities
by enrolled employees in the form of copayments, co-insur-
ance, or deductibles. Copayments and co-insurance mean an
amount specified in a medical care plan ((whieh)) that is an
obligation of enrolled employees for a specific medical care
service which is not fully prepaid. A deductible means the
amount an enrolled employee is responsible to pay before the
medical care plan begins to pay the costs associated with
treatment.

(i1) "Hospital services" means covered in-patient medi-
cal care services performed in a hospital licensed under chap-
ter 70.41 RCW.

(iii) "Prescription drug benefit" means coverage to pur-
chase a thirty-day or less supply of generic prescription drugs
from a retail pharmacy.

(iv) "Primary care provider services" means nonemer-
gency medical care services provided in an office setting by
the employee's primary care provider.

((€¢e))) (d) Dental care plans. In addition to the health
plan information required for each dental care plan, the
annual maximum benefit for each dental care plan must be
stated in the report. Most dental care plans have an annual
dollar maximum benefit. This is the maximum dollar amount
a dental care plan will pay toward the cost of dental care ser-
vices within a specific benefit period, generally one year. The
enrolled employee is personally responsible for paying costs
above the annual maximum.

(5 Bxamples:

; befollowine facts for_the_followi
ples:)) (e) The following facts apply to the examples in (e)

of this subsection. Mosaic Aerospace employs one hundred
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employees and offers two medical care plans as health bene-
fits to employees at the time of hire. Plan A is a managed care
plan (HMO). Plan B is a fee for service medical care plan.

(&) (1) _Example 21. Forty Mosaic Aerospace
employees are enrolled in Plan A. It costs Mosaic Aerospace
$750 a month for each employee covered by Plan A. Enrolled
employees must pay $150 each month to participate in Plan
A. If an enrolled employee uses its network of physicians,
Plan A will cover 100% of the cost of primary care provider
services with employees paying a $10.00 copayment per
visit. If an enrolled employee uses its network of hospitals,
Plan A will cover 100% of the cost of hospital services with
employees paying a $200 deductible. If an enrolled employee
does not use a network provider, Plan A will cover only 50%
of the cost of any service with a $500 employee deductible.
An enrolled employee must use a network of retail pharma-
cies to receive any prescription drug benefit. Plan A will
cover the cost of prescription drugs with enrolled employees
paying a $10.00 copayment. If an enrolled employee uses the
mail-order pharmacy option offered by Plan A, copayment
for prescription drug benefits is not required.

Mosaic Aerospace will report Plan A separately as a
managed care plan. One hundred percent of its employees are
eligible to participate in Plan A. The percentage of eligible
employees enrolled in Plan A is 40%. The percentage of pre-
mium paid by an employee is 20%. Mosaic Aerospace will
also report that employees have a $10.00 copayment for pri-
mary care provider services and a $200 deductible for hospi-
tal services because this is the lowest cost option within Plan
A. Mosaic Aerospace will report that employees have a
$10.00 copayment for prescription drug benefit. Mosaic
Aerospace cannot report that employees do not have a pre-
scription drug benefit copayment because "prescription drug
benefit" is defined as coverage to purchase a thirty-day or less
supply of generic prescription drugs from a retail pharmacy,
not a mail-order pharmacy.

((BY)) (i) Example 22. Fifty Mosaic Aerospace
employees are enrolled in Plan B. It costs Mosaic Aerospace
$1,000 a month for each employee covered by Plan B.
Enrolled employees must pay $300 a month to participate in
Plan B. Plan B covers 100% of the cost of primary care pro-
vider services and 100% of the cost of prescription drugs with
employees paying a $200 annual deductible for each covered
service. Plan B covers 80% of the cost of hospital services
with employees paying a $250 annual deductible.

Mosaic Aerospace will report Plan B separately as a fee
for service medical care plan. One hundred percent of its
employees are eligible to participate in Plan B. The percent-
age of eligible employees enrolled in Plan B is 50%. The per-
centage of premium paid by an employee is 30%. Mosaic
Aerospace will also report that employees have a $200
annual deductible for both primary care provider services and
prescription drug benefits. Hospital services have a $250
annual deductible and 20% co-insurance obligation.

((&))) (iii)) Example 23. On December 1st, Mosaic

Aerospace acquires General Aircraft Inc., a company claim-
ing all the tax ((adjustments)) preferences available for man-
ufacturers and processors for hire of commercial airplanes
and component parts. General Aircraft Inc. had fifty employ-
ees, all of whom were retained by Mosaic Aerospace. At
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General Aircraft Inc., employees were offered one managed
care plan (HMO) as a benefit. The former General Aircraft
Inc. employees will retain their current managed care plan
until the following June when employees would be offered
Mosaic Aerospace benefits. On December 31st, Mosaic
Aerospace is offering employees two managed care plans.
Mosaic Aerospace may report each managed care plan sepa-
rately or may consolidate the detail required in ((¢€})) (b)
through ((€e})) (d) of this subsection for this type of medical
care plan by using ranges to report the information.

((61)) (iv) Example 24. Aero Turbines employs one

hundred employees. It offers employees health savings
accounts as a benefit to employees who have worked for the
company for six months. Aero Turbines established the
employee health savings accounts with a local bank and
makes available to employees a high deductible medical care
plan to be used in conjunction with the account. Aero Tur-
bines deposits $500 a month into each employee's health sav-
ings account. Employees deposit a portion of their pretax
earnings into a health savings account to cover the cost of pri-
mary care provider services, prescription drug purchases, and
the high deductible medical care plan for hospital services.
The high deductible medical care plan has an annual deduct-
ible of $2,000 and covers 75% of the cost of hospital services.
Sixty-six employees open health savings accounts. Four
employees have not worked for Aero Turbines for six
months.

Aero Turbines will report the medical care plan as a
health savings account. Ninety-six percent of employees are
eligible to participate in health savings accounts. The per-
centage of eligible employees enrolled in health savings
accounts is 68.8%. Because the amount of employee deposits
into their health savings accounts will vary, Aero Turbines
will report the average monthly contribution of $500 rather
than the percentage of premium paid by enrolled employees.
Because employees are responsible for covering their pri-
mary care provider services and prescription drugs costs,
Aero Turbines will report that this health plan does not
include these services. Because the high deductible medical
care plan covers the costs of hospital services, Aero Turbines
will report that the medical care plan has an annual deductible
of $2,000 and employees have 25% co-insurance obligation.

(14) What are employer-provided retirement bene-
fits? For purposes of the annual report, "retirement benefits"
mean compensation, not paid as wages, in the form of a
retirement plan offered by an employer to its employees. A
"retirement plan" means any plan, account, deposit, annuity,
or benefit, other than a life insurance policy, that provides for
retirement income or deferred income to employees for peri-
ods extending to the termination of employment or beyond.
Retirement plans include pensions, annuities, stock bonus
plans, employee stock ownership plans, profit sharing plans,
self-employed retirement plans, individual retirement
accounts, individual retirement annuities, and retirement
bonds, as well as any other plan or program, without regard to
its source of funding, and without regard to whether the
retirement plan is a qualified plan meeting the guidelines
established in the Employee Retirement Income Security Act
of 1974 (ERISA) and the Internal Revenue Code. A retire-
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ment plan that is equally available to employees and the gen-
eral public is not an "employer-provided" retirement benefit.

(15) How are employer-provided retirement benefits
detailed in the annual report? The annual report is orga-
nized by SOC major group and by type of retirement plans
offered to employees or with enrolled employees on Decem-
ber 31st of the calendar year for which an applicable tax
((edyustment)) preference is claimed. Inactive or terminated
retirement plans are excluded from the annual report. An
inactive retirement plan is a plan that is not offered to new
employees, but has enrolled employees, and neither enrolled
employees nor the employer are making contributions to the
retirement plan.

(a) Detail by SOC major group. For each SOC major
group, report the number of employees, as a percentage of
total employment in the SOC major group, eligible to partic-
ipate in an employer-provided retirement plan. An employee
is "eligible" if the employee can currently participate in a
retirement plan provided by the employer. Waiting periods,
tenure requirements, minimum work hour requirements, and
other limitations may prevent an employee from being eligi-
ble for coverage in an employer's retirement plan. If an
employer provides multiple retirement plans, an employee is
"eligible" if the employee can currently participate in one of
the retirement plans. Percentages should be rounded to the
nearest 1/10th of 1% (XX.X%).

(((oyExamples:))

(1) Example 25. Lincoln Airplane has one hundred
employees classified as SOC Production Occupations. Fifty
employees were enrolled in defined benefit pension at the
time of hire. All employees are eligible to participate in a
401(k) Plan. For SOC Production Occupations, Lincoln Air-
plane will report 100% of its employees are eligible for
employer-provided retirement benefits because all of its
employees are eligible for at least one retirement plan offered
by Lincoln Airplane.

(i) Example 26. Fly-Rite Airplanes has fifty employees
classified in SOC Computer and Mathematical Occupations.
Fly-Rite Airplane offers a SIMPLE IRA to its employees
after working for the company one year. Forty-five employ-
ees classified in SOC Computer and Mathematical Occupa-
tions have worked for the company more than one year. For
SOC Computer and Mathematical Occupations, Fly-Rite Air-
planes will report 90% of its employees are eligible for retire-
ment benefits.

((€e))) (b) Detail by retirement plan. The report also
requires detailed information about the types of retirement
plans an employer offers employees. If an employer offers
multiple retirement plans, it must report each type of retire-
ment plan separately. If an employer offers more than one of
the same type of retirement plan, but with different levels of
employer contributions, it may consolidate the detail required
in (i) through (iv) of this subsection by using ranges to
describe the information. The report includes:

(1) The type of plan in general terms such as 401(k) Plan,
SEP IRA, SIMPLE IRA, cash balance pension, or defined
benefit plan.

(i) The number of employees eligible to participate in
the retirement plan, as a percentage of total employment at
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the manufacturing site, or as otherwise reported. Percentages
should be rounded to the nearest 1/10th of 1% (XX.X%).

(iii) The number of employees enrolled in the retirement
plan, as a percentage of employees eligible to participate in
the retirement plan at the manufacturing site. An employee is
"enrolled" if the employee currently participates in an
employer-provided retirement plan, regardless of whether the
employee has a vested benefit. Percentages should be
rounded to the nearest 1/10th of 1% (XX.X%).

(iv) The maximum benefit the employer will contribute
into the retirement plan for enrolled employees. The maxi-
mum benefit an employer will contribute is generally stated
as a percentage of salary, specific dollar amount, or both.
This information is not required for a defined benefit plan
meeting the qualification requirements of Employee Retire-
ment Income Security Act (ERISA) that provides benefits
according to a flat benefit, career-average, or final pay for-
mula.

((t)y-Examples:

6)) (A) Example 27. General Airspace is a manufac-
turer of airplane components located in Centralia, WA. Gen-
eral Airspace employs one hundred employees. Fifty
employees are eligible for and enrolled in a defined benefit
pension with a flat benefit at the time of retirement. Twenty-
five employees are eligible for and enrolled in a cash balance
pension with General Airspace contributing 7% of an
employee's annual compensation with a maximum annual
contribution of $10,000. All General Airspace employees can
participate in a 401(k) Plan. Sixty-five employees are partic-
ipating in the 401(k) Plan. General Airspace does not make
any contributions into the 401(k) Plan. Five employees are
former employees of United Skyways, a company General
Airspace acquired. United Skyways employees were enrolled
in a cash balance pension at the time of hire. When General
Airspace acquired United Skyways, it did not terminate or
liquidate the United Skyways cash balance plan. Rather,
General Airspace maintains cash balance plan only for for-
mer United Skyways employees, allowing only interest to
accrue to the plan.

(™)) (1) General Airspace will report that it offers
three retirement plans - A defined benefit pension, a cash-bal-
ance pension, and a 401(k) Plan. General Airspace will not
report the inactive cash balance pension it maintains for for-
mer United Skyways employees.

((6BY)) (D) For the defined benefit pension, General Air-
space will report 50% of its total employment positions are
eligible to participate. Of the employment positions eligible
to participate, 100% are enrolled.

((¢©))) (1I) For the cash-balance pension, General Air-
space will report 25% of its total employment positions are
eligible to participate. Of the employment positions eligible
to participate, 100% are enrolled. General Airspace will
report a maximum contribution of $10,000 or 7% of an
employee's annual compensation.

((»)) V) For the 401(k) Plan, General Airspace will
report 100% of its total employment positions are eligible to
participate in the retirement plan. Of the employment posi-
tions eligible to participate, 65% are enrolled. General Air-
space will report that it does not make any contributions into
the 401(k) Plan.
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((69)) (B) Example 28. Washington Alloys is an alumi-
num smelter located in Grandview, WA. Washington Alloys

employs two hundred employees. Washington Alloys offers
a 401(k) Plan to its employees after one year of hire. One
hundred seventy-five employees have worked for Washing-
ton Alloys for one year or more. Of that amount, seventy-five
have worked more than five years. Washington Alloys will
match employee contributions up to a maximum 3% of
annual compensation. If an employee has worked for Wash-
ington Alloys for more than five years, Washington Alloys
will contribute 5% of annual compensation regardless of the
employee's contribution. One hundred employees receive a
3% matching contribution from Washington Alloys. Fifty
employees receive a contribution of 5% of annual compensa-
tion.

((&A))) () Washington Alloys ((ear)) may report each
401(k) Plan separately - A 401(k) Plan with a maximum
employer contribution of 3% of annual compensation and a
401(k) Plan with a maximum employer contribution to 5% of
annual compensation. Alternatively, Washington Alloys
((ean)) may report that it offers a 401(k) Plan with a maxi-
mum employer contribution ranging from 3% to 5% of
annual compensation.

((B¥H)) dI) If Washington Alloys reports each 401(k)
Plan separately, for the 401(k) Plan with a maximum
employer contribution of 3% of annual compensation, Wash-
ington Alloys will report 50% of its total employment posi-
tions are eligible to participate. Of the employment positions
eligible to participate, 100% are enrolled.

For the 401(k) Plan with a maximum employer contribu-
tion of 5% of annual compensation, Washington Alloys will
report 37.5% of its total employment positions are eligible to
participate. Of the employment positions eligible to partici-
pate, 66.6% are enrolled.

((@h)) dII) If Washington Alloys consolidates its
detailed information about its 401(k) Plans, it will report that
87.5% of its total employment positions are eligible to partic-
ipate in 401(k) Plans. Of the employment positions eligible to
participate in the 401(k) Plans, 85.7% are enrolled.

(16) Additional reporting for aluminum smelters and
electrolytic processing businesses. For an aluminum
smelter or electrolytic processing business, the annual report
must indicate the quantity of product produced in this state
during the time period covered by the report.

(17) Are annual reports confidential? Except for the
additional information that the department may request
which it deems necessary to measure the results of, or to
determine eligibility for the tax preference, annual reports are
not subject to the confidentiality provisions of RCW 82.32.-
330 and may be disclosed to the public upon request.

(18) What are the consequences for failing to file a
complete annual report?

(a) ((}Pa—pefsefkekgi-ms—a—taae&dj:ﬂsmeﬁ-t—ﬂﬁt—fequ&es—&ﬂ
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el he-datet} ; laimed.-and
acertesuntt-thetaxesfor-which-thetaxpreferenee—was

b)) What is a "complete annual report((:))!'? An
annual report is complete if:

(i) The annual report is filed on the form required by this
rule or in an electronic format as required by law; and

(ii) The person makes a good faith effort to substantially
respond to all report questions required by this rule.

((Fhe-answer)) Responses such as "varied," "various," or
"please contact for information" ((isnet-=&)) are not consid-
ered good faith responses to a question.

((€e))) (b) Amounts due for late filing. Except as other-

wise provided by law, if a person claims a tax preference that
requires an annual report under this rule, but fails to submit a

complete report by the due dates described in subsection
(3)(e) of this section, or any extension under RCW

82.32.590, the following amounts are immediately due and
payable:
(1) For reports due prior to July 1, 2017, one hundred per-

cent of the amount of the tax preference claimed for the pre-
vious calendar year. Interest, but not penalties, will be
assessed on the amounts due at the rate provided for under
RCW 82.32.050, retroactively to the date the tax preference
was claimed, and accruing until the taxes for which the tax
preference was claimed are repaid.

(ii) For reports due on or after July 1, 2017:

(A) Thirty-five percent of the amount of the tax prefer-
ence claimed for the previous calendar year; and

(B) An additional fifteen percent of the amount of the tax
preference claimed for the previous calendar year if the per-
son has previously been assessed under (b)(ii) of this subsec-
tion for failure to timely submit a report for the same tax pref-
erence.

c) Interest and penalties. The department may not
assess interest or penalties on amounts due under (b)(ii) of
this subsection.

(d) Extension for circumstances beyond the control of
the taxpayer. If the department finds ((that)) the failure of a
taxpayer to file an annual report by the due date was the result
of circumstances beyond the control of the taxpayer, the
department will extend the time for filing the report. The
extension will be for a period of thirty days from the date the
department issues its written notification to the taxpayer that
it qualifies for an extension under this rule. The department
may grant additional extensions as it deems proper under
RCW 82.32.590.

In ((meking-a-determination)) determining whether the
failure of a taxpayer to file an annual report by the due date
was the result of circumstances beyond the control of the tax-
payer, the department will apply the provisions ((adepted-by
the-department)) in WAC 458-20-228 for the waiver or can-
cellation of penalties when the underpayment ((ef)) or
untimely payment of any tax was due to circumstances
beyond the control of the taxpayer.

((6d))) (e) One-time only extension. A taxpayer who
fails to file an annual report, as required under this rule, by
the due date of the report is entitled to an extension of the due
date. A request for an extension under this subsection must be
made in writing to the department.
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(i) To qualify for an extension, a taxpayer must have
filed all annual reports and surveys, if any, due in prior years
by their respective due dates, beginning with annual reports
and surveys due in the calendar year 2010.

(1) ((An)) The extension is for ninety days from the orig-
inal due date of the annual report.

(iii) No taxpayer may be granted more than one ninety-
day extension.

AMENDATORY SECTION (Amending WSR 16-12-072,
filed 5/27/16, effective 6/27/16)

WAC 458-20-268 Annual surveys for certain tax
preferences. (1) Introduction. Taxpayers taking certain tax
preferences must file an annual survey with the department of
revenue (department) providing information about their busi-
ness ((aetivities-and-employment)). This rule ((defines-whata
tax—prefereneeis-and)) explains ((hew-to-determineif-a—sur-
vey-must-befiled;)) how to file a survey, ((and-what)) the

information that must be included in the survey((-REW

82:32-585)), due dates for filing, and other filing require-
ments.

(a) Definitions. For ((the)) purposes of this rule the fol-
lowing definitions apply:

(1) ((Newtax—pfgfgfene&lNevHaaepfefefeﬂee"—meaﬂs—a

eh&ﬁge—te—the—taaepfefefe&ee—l%e\w%a—%é—)) Person
"Person" has the meaning under RCW 82.04.030 and also
includes the state and its departments and institutions.

(ii) Tax preference. As defined under RCW 43.136.021,
"tax preference" means;

(A) An exemption, exclusion, or deduction from the base
of a state tax; a credit against a state tax; a deferral of a state

tax; or a preferentlal state tax rate ((administered-by-the
dep&ﬁmem—RG\%LS%Q—SQS—)),ﬂi

(B) Includes only the tax preferences requiring a survey
under RCW 82.32.585.

(b) Annual reports. Taxpayers taking certain tax prefer-

ences may be required to complete both an annual report and
an annual survey. For information on the annual report

requirements (( )). refer
to RCW 82.32.534 and WAC 458-20-267.

(c) Examples. This rule ((eentains)) includes examples
that identify a ((rumber)) set of facts and then state a conclu-
sion. These examples should only be used ((enly)) as a gen-
eral guide. The ((taxresults-efothersituationsmustbe-deter-
mined-afterareview-ofall-efthe)) department will evaluate
each case on its particular facts and circumstances.

(2) Tax preferences requiring an annual survey. Tax-
payers may refer to the department's web site at dor.wa.gov
for the "Annual Tax Incentive Survey for Preferential Tax
Rates/Credits/Exemptions/Deferrals Worksheet." This work-
sheet lists tax preferences that require an annual survey. Tax-
payers may also contact the telephone information center
((6))800-647-7706((3)) to determine whether they must file an
annual survey.
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(3) How to file annual surveys.

(a) Electronic filing. Surveys must be filed electroni-
cally unless the department waives this requirement upon a
showing of good cause. A survey is filed electronically when
the department receives the survey in an electronic format. A

person accesses electronic filing through ((that-persen's))
their department "My Account((L"Fe—ﬁ-}e—aﬂd—submH—e}ee-

der—.warge%qla*}ﬂeeﬂ%wel%epeﬁmg)) " at dor.wa.gov.

(b) Required paper form. If the department waives the
electronic filing requirement for a person that shows good
cause, that person must use the annual survey form developed
by the department unless that person obtains prior written
approval from the department to file an annual survey in an
alternative format.

(c) How to obtain the form. ((Faxpayers)) Persons who
have received a waiver of the electronic filing requirement
from the department or who otherwise would like a paper
copy of the survey may obtain the annual survey form from
the department's web site at dor.wa.gov. It may also be
obtained ((fremthe-department's-distrieteffiees; by-telephon-
ing)) by calling the telephone information center ((€))at 800-
647-7706((3)), or by contacting the department at:

Attn: Tax Incentive Team
Taxpayer Account Administration
Department of Revenue

Post Office Box 47476

Olympia, WA 98504-7476

(d) ((Surveys—are-due by Apri 30th- RCW-82.32.585

te))) Special requirement for persons who did not file
an_annual survey during the previous calendar vear. If a
person is a first-time filer or otherwise did not file an annual
survey with the department during the previous calendar
year, the survey must include information on employment,
wages, and employer-provided health and retirement benefits
for the two calendar years immediately preceding the due
date of the survey.
¢) Due date of annual survey. Every person claiming a
tax preference that requires a survey under RCW 82.32.585
must file the survey annually with the department in the year
following the calendar year in which the person becomes eli-

gible to claim the tax preference. The due date for filing the
survey is as follows:

(1) April 30th for surveys due prior to 2017.
(ii) May 31st for surveys due in or after 2017.

(ii1) If the tax preference is a deferral of tax, the first sur-
vey must be filed by April 30th (if prior to 2017) or by May
31st (if in or after 2017) of the calendar year following the
calendar year in which the investment project is certified by
the department as operationally complete. Thereafter, a sur-
vey must also be filed for each of the seven succeeding calen-
dar years by April 30th (if prior to 2017) or by May 31st (if in
or after 2017).
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(f) Due date extensions. The department may extend the
due date for ((timely)) filing annual surveys as provided in
subsection (11) of this rule.

(- Speeinlrequirementfor-person—who-did-notfile

)) (2) Example 1. Advanced Computing, Inc. quali-
fied for the B&O tax credit provided by RCW 82.04.4452
and applied it against taxes due in calendar year 2014.
Advanced Computing filed an annual survey in March 2014
for credit claimed under RCW 82.04.4452 in 2013. Advanced
Computing must electronically file an annual survey with the
department by April 30, 2015, for credits taken in calendar
year 2014. The tax preference in this example expired Janu-
ary 1, 2015.

((6D)) (h) Example 2. In 2011, Biotechnology, Inc.
applied for and received a sales and use tax deferral under
chapter 82.63 RCW for an eligible investment project in
qualified research and development. The investment project
was operationally complete in 2012. Biotechnology filed an
annual survey on April 30, 2013, for the sales and use tax
deferral under chapter 82.63 RCW. Surveys are due from
Biotechnology by April 30th each year through 2016 and by

May 31st beginning in 2017 and each ((feHewing)) subse-
quent year, with its last survey due ((AprH-36,2020)) May
31, 2020.

((G&i))) (1) Example 3. Advanced Materials, Inc., a new
business in 2014, has been conducting manufacturing activi-
ties in a building leased from Property Management Services.
Property Management Services is a recipient of a deferral
under chapter 82.60 RCW, and the department certified the
building as operationally complete in 2014. To pass on the
entire economic benefit of the deferral, Property Manage-
ment Services charges Advanced Materials $5,000 less in
rent each year. Advanced Materials is a first-time filer of
annual surveys. Advanced Materials must file its annual sur-
vey with the department covering the 2014 calendar year by
April 30, 2015. Surveys are due from Advanced Materials by
April 30th for 2016 and by May 31st for each ((fellewing))

subsequent year, with its last survey due ((AprH36,2022))
May 31, 2022.

((69)) (1) Example 4. Fruit Canning, Inc. claims the
B&O tax exemption provided in RCW 82.04.4266 for the
canning of fruit in 2015. Fruit Canning is a first-time filer of
annual surveys. Fruit Canning must file an annual survey
with the department by April 30, 2016, covering calendar
years 2014 and 2015. If Fruit Canning claims the B&O tax
exemption during subsequent years, it must file an annual
survey for each of those years by ((Apri-30th)) May 31st of
each ((feHewing)) subsequent year.

(4) What information does the annual survey
require? The annual survey requires the following:

(a) Amount of tax deferred, the amount of B&O tax
exempted, the amount of B&O tax credit taken, or the amount
of B&O tax reduced under the preferential rate;
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(b) For taxpayers claiming the tax deferral under chapter
82.60 or 82.63 RCW:

(i) The number of new products or research projects by
general classification; and

(i) The number of trademarks, patents, and copyrights
associated with activities at the investment project;

(c) For taxpayers claiming the B&O tax credit under
RCW 82.04.4452:

(i) The qualified research and development expenditures
during the calendar year for which the credit was claimed;

(i) The taxable amount during the calendar year for
which the credit was claimed;

(iii) The number of new products or research projects by
general classification;

(iv) The number of trademarks, patents, and copyrights
associated with the research and development activities for
which the credit was claimed; and

(v) Whether the credit has been assigned and who
assigned the credit.

The credit provided under RCW 82.04.4452 expired Jan-
uary 1, 2015.

(d) The following information for employment positions
in Washington state:

(i) The total number of employment positions;

(i1) Full-time, part-time, and temporary employment
positions as a percent of total employment. Refer to subsec-
tion (7) of this rule for information about full-time, part-time,
and temporary employment positions;

(iii) The number of employment positions according to
the wage bands of less than $30,000; $30,000 or greater, but
less than $60,000; and $60,000 or greater. A wage band con-
taining fewer than three individuals may be combined with
the next lowest wage band; and

(iv) The number of employment positions that have
employer-provided medical, dental, and retirement benefits,
by each of the wage bands; and

(e) Additional information the department requests that
is necessary to measure the results of, or determine eligibility
for the tax preferences.

(1) RCW 82.32.585 requires the department to report to
the legislature summary descriptive statistics by category and
the effectiveness of certain tax preferences, such as job cre-
ation, company growth, and such other factors as the depart-
ment selects or as the statutes identify. The department has
included questions related to measuring these effects.

(i1) In addition, the department has included questions
related to:

(A) The taxpayer's use of the sales and use tax exemption
for machinery and equipment used in manufacturing pro-
vided in RCW ((82-08-02565-and-82-12-02565)) 82.08.-
025651 and 82.12.025651; and

(B) The Unified Business Identifier used with the Wash-
ington state employment security department and all employ-
ment security department reference numbers used on quar-
terly tax reports that cover the employment positions reported
in the annual survey.

(5) What is total employment in the annual survey?

(a) Employment as of December 31st. The annual sur-
vey requires information on all full-time, part-time, and tem-
porary employment positions located in Washington state on
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December 31st of the calendar year covered by the survey.
Total employment includes persons who are on leaves of
absence such as sick leave, vacation, disability leave, jury
duty, military leave, and workers compensation leave,
regardless of whether those persons are receiving wages.
Total employment does not include separations from employ-
ment such as layoffs and reductions in force. Vacant posi-
tions are not included in total employment.

(b) (( :
examples:)) The following facts apply to the examples in
(b)(i) through (iv) of this subsection. National Construction
Equipment (NCE) manufactures bulldozers, cranes, and
other earth-moving equipment in Ridgefield and Kennewick,
WA. NCE received a deferral of taxes under chapter 82.60
RCW for sales and use taxes on its new manufacturing site in
Kennewick.

(i) Example 5. NCE employs two hundred workers in
Ridgefield manufacturing construction cranes. NCE employs
two hundred fifty workers in Kennewick manufacturing bull-
dozers and other earth-moving equipment. Although NCE's
facility in Ridgefield does not qualify for any tax preferences,
NCE's annual survey must report a total of four hundred fifty
employment positions. The annual survey includes all Wash-
ington state employment positions, which includes employ-
ment positions engaged in activities that do not qualify for tax
preferences.

(ii)) Example 6. On November 20th, NCE lays off sev-
enty-five workers. NCE notifies ten of the laid off workers on
December 20th that they will be rehired and begin work on
January 2nd. The seventy-five employment positions are
excluded from NCE's annual survey, because a separation of
employment has occurred. Although NCE intends to rehire
ten employees, those employment positions are vacant on
December 31st.

(iii) Example 7. On December 31st, NCE has one hun-
dred employees on vacation leave, five employees on sick
leave, two employees on military leave, one employee who is
scheduled to retire as of January 1st, and three vacant
employment positions. The employment positions of
employees on vacation, sick leave, and military leave must be
included in NCE's annual survey. The one employee sched-
uled to retire must be included in the annual survey because
the employment position is filled on December 31st. The
three vacant positions are not included in the annual survey.

(iv) Example 8. In June, NCE hires two employees from
a local college to intern in its engineering department. When
the academic year begins in September, one employee ends
the internship. The other employee's internship continues
until the following June. NCE must report one employment
position on the annual survey, representing the intern
employed on December 31st.

(6) When is an employment position located in Wash-
ington state? The annual survey seeks information only
about Washington employment positions. An employment
position is located in Washington state if:

(a) The service of the employee is performed entirely
within the state;

(b) The service of the employee is performed both within
and without the state, but the service performed without the
state is incidental to the employee's service within the state;
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(c) The service of the employee is performed both within
and without the state, and the employee's base of operations
is within the state;

(d) The service of the employee is performed both within
and without the state, but the service is directed or controlled
in this state; or

(e) The service of the employee is performed both within
and without the state and the service is not directed or con-
trolled in this state, but the employee's individual residence is
in this state.

(f) (Bxamples—Assumethesefacts—for—thefollowing
examples:)) The following facts apply to the examples in
(H)(@) through (iv) of this subsection. Acme Computer, Inc.

develops computer software and receives a deferral of taxes
under chapter 82.60 RCW for sales and use taxes on an eligi-
ble investment project in a high unemployment county. Acme
Computer, headquartered in California, has employees work-
ing at four locations in Washington state. Acme Computer
also has offices in Oregon and Texas.

(i) Example 9. Ed is a software engineer in Acme Com-
puter's Vancouver office. Ed occasionally works at Acme
Computer's Portland, Oregon office when other software
engineers are on leave. Ed's position must be included in the
number of total employment positions in Washington state
that Acme Computer reports on the annual survey. Ed per-
forms services both within and without the state, but the ser-
vices performed without the state are incidental to the
employee services within the state.

(i) Example 10. John is an Acme Computer salesper-
son. John travels throughout Washington, Oregon, and Idaho
promoting sales of new Acme Computer products. John's
activities are directed by his manager in Acme Computer's
Spokane office. John's position must be included in the num-
ber of total employment positions in Washington state that
Acme Computer reports on the annual survey. John performs
services both within and without the state, but the services are
directed or controlled in Washington state.

(iii) Example 11. Jane, vice-president for product devel-
opment, works in Acme Computer's Portland, Oregon office.
Jane regularly travels to Seattle to review the progress of
research and development projects conducted in Washington
state. Jane's position should not be included in the number of
total employment positions in Washington state that Acme
Computer reports on the annual survey. Although Jane regu-
larly performs services within Washington state, her activi-
ties are directed or controlled in Oregon.

(iv) Example 12. Roberta, a service technician, travels
throughout the United States servicing Acme Computer prod-
ucts. Her activities are directed from Acme Computer's cor-
porate offices in California, but she works from her home
office in Tacoma. Roberta's position must be included in the
number of total employment positions in Washington state
that Acme Computer reports on the annual survey. Although
Roberta performs services both within and without the state
and the service is not directed or controlled in this state, her
residence is in Washington state.

(7) What are full-time, part-time, and temporary
employment positions? The survey must separately identify
the number of full-time, part-time, and temporary employ-
ment positions as a percent of total employment.
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(a) Full-time and part-time employment positions. A
position is considered full-time or part-time if the employer
intends for the position to be filled for at least fifty-two con-
secutive weeks or twelve consecutive months, excluding any
leaves of absence.

(i) Full-time positions. A full-time position is a position
that requires the employee to work, excluding overtime
hours, thirty-five hours per week for fifty-two consecutive
weeks, four hundred fifty-five hours a quarter for four con-
secutive quarters, or one thousand eight hundred twenty
hours during a period of twelve consecutive months.

(i1) Part-time positions. A part-time position is a posi-
tion in which the employee may work less than the hours
required for a full-time position.

(iii) Exceptions for full-time positions. In some
instances, an employee may not be required to work the hours
required for full-time employment because of paid rest and
meal breaks, health and safety laws, disability laws, shift dif-
ferentials, or collective bargaining agreements. If, in the
absence of these factors, the employee would be required to
work the number of hours for a full-time position to receive
their current wage, the position must be reported as a full-
time employment position.

(b) Temporary positions. There are two types of tempo-
rary positions.

(i) Employees of the person required to complete the
survey. In the case of a temporary employee directly
employed by the person required to complete the survey, a
temporary position is a position intended to be filled for a
period of less than fifty-two consecutive weeks or twelve
consecutive months. For example, seasonal employment
positions are temporary positions. These temporary positions
must be included in the information required in subsections
(5), (8), and (9) of this rule.

(i1) Workers furnished by staffing companies. A tem-
porary position also includes a position filled by a worker fur-
nished by a staffing company, regardless of the duration of
the placement. These temporary positions must be included
in the information required in subsections (5), (8), and (9) of
this rule. In addition, the person filling out the annual survey
must provide the following additional information:

(A) Total number of staffing company employees fur-
nished by staffing companies;

(B) Top three occupational codes of all staffing company
employees; and

(C) Average duration of all staffing company employees.

(c) ( - '
examples:)) The following facts apply to the examples in
(e)(i) through (vi) of this subsection. Worldwide Materials,

Inc. is a developer of materials used in manufacturing elec-
tronic devices. Worldwide Materials receives a deferral of
taxes under chapter 82.60 RCW for sales and use taxes on an
eligible investment project in a high unemployment county.
Worldwide Materials has one hundred employees.

(1) Example 13. On December 31st, Worldwide Materi-
als has five employees on workers' compensation leave. At
the time of the work-related injuries, the employees worked
forty hours a week and were expected to work for fifty-two
consecutive weeks. Worldwide Materials must report these
employees as being employed in a full-time position.

Expedited



WSR 17-05-061

Although the five employees are not currently working, they
are on workers' compensation leave and Worldwide Materi-
als had intended for the full-time positions to be filled for at
least fifty-two consecutive weeks.

(i) Example 14. In September, Worldwide Materials
hires two employees on a full-time basis for a two-year proj-
ect to design composite materials to be used in a new airplane
model. Because the position is intended to be filled for a
period exceeding twelve consecutive months, Worldwide
Materials must report these positions as full-time positions.

(iii)) Example 15. Worldwide Materials has two employ-
ees who clean laboratories during the evenings. The employ-
ees regularly work 5:00 p.m. to 11:00 p.m., Monday through
Friday, fifty-two weeks a year. Because the employees work
less than thirty-five hours a week, the employment positions
are reported as part-time positions.

(iv) Example 16. On November 1st, a Worldwide Mate-
rials engineer begins twelve weeks of family and medical
leave. The engineer was expected to work forty hours a week
for fifty-two consecutive weeks. While the engineer is on
leave, Worldwide Materials hires a staffing company to fur-
nish a worker to complete the engineer's projects. Worldwide
Materials must report the engineer as a full-time position on
the annual survey. Worldwide Materials must also report the
worker furnished by the staffing company as a temporary
employment position and include the information as required
in (b) of this subsection.

(v) Example 17. Worldwide Materials allows three of its
research employees to work on specific projects with a flexi-
ble schedule. These employees are not required to work a set
amount of hours each week, but are expected to work twelve
consecutive months. The three research employees are paid a
comparable wage as other research employees who are
required to work a set schedule of forty hours a week.
Although the three research employees may work fewer
hours, they are receiving comparable wages as other research
employees working forty hours a week. Worldwide Materials
must report these positions as full-time employment posi-
tions, because each position is equivalent to a full-time
employment position.

(vi) Example 18. Worldwide Materials has a large order
to fulfill and hires ten employees for the months of June and
July. Five of the employees leave at the end of July. World-
wide Materials decides to have the remaining five employees
work on an on-call basis for the remainder of the year. As of
December 31st, three of the employees are working for
Worldwide Materials on an on-call basis. Worldwide Materi-
als must report three temporary employment positions on the
annual survey and include these positions in the information
required in subsections (5), (8), and (9) of this rule.

(8) What are wages? For the purposes of the annual sur-
vey, "wages" means compensation paid to an individual for
personal services, whether denominated as wages, salary,
commission, or otherwise as reported on the W-2 forms of
employees. Stock options granted as compensation to
employees are wages to the extent they are reported on the
W-2 forms of the employees and are taken as a deduction for
federal income tax purposes by the employer. The compensa-
tion of a proprietor or a partner is determined in one of two
ways:
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(a) If there is net income for federal income tax purposes,
the amount reported subject to self-employment tax is the
compensation.

(b) If there is no net income for federal income tax pur-
poses, reasonable cash withdrawals or cash advances is the
compensation.

(9) What are employer-provided benefits? The annual
survey requires persons to report the number of employees
that have employer-provided medical, dental, and retirement
benefits, by each of the wage bands. An employee has
employer-provided medical, dental, and retirement benefits if
the employee is currently eligible to participate or receive the
benefit. A benefit is "employer-provided" if the medical, den-
tal, and retirement benefit is dependent on the employer's
establishment or administration of the benefit. A benefit that
is equally available to employees and the general public is not
an "employer-provided" benefit.

(a) What are medical benefits? "Medical benefits"
means compensation, not paid as wages, in the form of a
health plan offered by an employer to its employees. A
"health plan" means any plan, fund, or program established,
maintained, or funded by an employer for the purpose of pro-
viding for its employees or their beneficiaries, through the
purchase of insurance or otherwise, medical and/or dental
care services.

(i) Health plans include any:

(A) "Employee welfare benefit plan" as defined by the
Employee Retirement Income Security Act (ERISA);

(B) "Health plan" or "health benefit plan" as defined in
RCW 48.43.005;

(C) Self-funded multiple employer welfare arrangement
as defined in RCW 48.125.010;

(D) "Qualified health insurance" as defined in Section 35
of the Internal Revenue Code;

(E) "Archer MSA" as defined in Section 220 of the Inter-
nal Revenue Code;

(F) "Health savings plan" as defined in Section 223 of
the Internal Revenue Code;

(G) "Health plan" qualifying under Section 213 of the
Internal Revenue Code;

(H) Governmental plans; and

(I) Church plans.

(i1) "Health care services" means services offered or pro-
vided by health care facilities and health care providers relat-
ing to the prevention, cure, or treatment of illness, injury, or
disease.

(b) What are dental benefits? "Dental benefits" means
a dental health plan offered by an employer as a benefit to its
employees. "Dental health plan" has the same meaning as
"health plan" in (a) of this subsection, but is for the purpose
of providing for employees or their beneficiaries, through the
purchase of insurance or otherwise, dental care services.
"Dental care services" means services offered or provided by
health care facilities and health care providers relating to the
prevention, cure, or treatment of illness, injury, or disease of
human teeth, alveolar process, gums, or jaw.

(c) What are retirement benefits? "Retirement bene-
fits" means compensation, not paid as wages, in the form of a
retirement plan offered by an employer to its employees. An
employer contribution to the retirement plan is not required
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for a retirement plan to be employer-provided. A "retirement
plan" means any plan, account, deposit, annuity, or benefit,
other than a life insurance policy, that provides for retirement
income or deferred income to employees for periods after
employment is terminated. The term includes pensions, annu-
ities, stock bonus plans, employee stock ownership plans,
profit sharing plans, self-employed retirement plans, individ-
ual retirement accounts, individual retirement annuities, and
retirement bonds, as well as any other plan or program, with-
out regard to its source of funding, and without regard to
whether the retirement plan is a qualified plan meeting the
guidelines established in the Employee Retirement Income
Security Act of 1974 (ERISA) and the Internal Revenue
Code.

(d) ((Examples—Assume-these—facts—for-thefollowing
examples:)) The following facts apply to the examples in
(d)(i) through (v) of this subsection. Medical Resource, Inc.
is a pharmaceutical manufacturer that receives a deferral of
taxes under chapter 82.60 RCW for sales and use taxes on an
eligible investment project in a high unemployment county. It
employs two hundred full-time employees and fifty part-time
employees. Medical Resource also hires a staffing company
to furnish seventy-five workers.

(1) Example 19. Medical Resource offers its employees
two different health plans as a medical benefit. Plan A is
available at no cost to full-time employees. Employees are
not eligible to participate in Plan A until completing thirty
days of employment. Plan B costs employees $200 each
month. Full-time and part-time employees are eligible for
Plan B after six months of employment. One hundred full-
time employees are enrolled in Plan A. One hundred full-time
and part-time employees are enrolled in Plan B. Forty full-
time and part-time employees chose not to enroll in either
plan. Ten part-time employees are not yet eligible for either
Plan A or Plan B. Medical Resource must report two hundred
employees as having employer-provided medical benefits,
because that is the number of employees enrolled in the
health plans it offers.

(ii)) Example 20. Medical Resource does not offer medi-
cal benefits to the employees of the staffing company. How-
ever, twenty-five of these workers have enrolled in a health
plan through the staffing company. Medical Resource must
report these twenty-five employment positions as having
employer-provided medical benefits.

(iii) Example 21. Medical Resource does not offer its
employees dental insurance, but has arranged with a group of
dental providers to provide all employees with a 30% dis-
count on any dental care service. Medical Resource employ-
ment is the sole requirement to receive this benefit. Unlike
the medical benefit, employees are eligible for the dental ben-
efit as of the first day of employment. This benefit is not pro-
vided to the workers furnished by the staffing company.
Medical Resource must report two hundred and fifty employ-
ment positions as having dental benefits, because that is the
number of employees enrolled in this dental plan.

(iv) Example 22. Medical Resource offers a 401(k) Plan
to its full-time and part-time employees after six months of
employment. Medical Resource makes matching contribu-
tions to an employee's 401(k) Plan after two years of employ-
ment. On December 31st, two hundred and twenty-five work-
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ers are eligible to participate in the 401(k) Plan. Two hundred
workers are enrolled in the 401(k) Plan. One hundred of these
workers receive matching contributions. Medical Resource
must report two hundred employment positions as having
employer-provided retirement benefits, because that is the
number of employees enrolled in the 401(k) Plan.

(v) Example 23. Medical Resource coordinates with a
bank to insert information in employee paycheck envelopes
on the bank's Individual Retirement Account (IRA) options
offered to bank customers. Employees who open an IRA with
the bank can arrange to have their contributions directly
deposited from their paychecks into their accounts. Fifty
employees open IRAs with the bank. Medical Resource can-
not report that these fifty employees have employer-provided
retirement benefits. IRAs are not an employer-provided ben-
efit because the ability to establish the IRA is not dependent
on Medical Resource's participation or sponsorship of the
benefit.

(10) Is the annual survey confidential? The annual sur-
vey is subject to the confidentiality provisions of RCW
82.32.330. However, information on the amount of tax pref-
erence taken is not subject to the confidentiality provisions of
RCW 82.32.330 and may be disclosed to the public ((uepen
reguest)), except as provided in (¢) of this subsection.

(a) Failure to timely file a complete annual survey
subject to disclosure. If a taxpayer fails to timely file a com-
plete annual survey, then the amount required to be repaid as
a result of the taxpayer's failure to file a complete annual sur-
vey is not confidential and may be disclosed to the public
((epenrequest RECW-82:32.585)).

(b) Amount reported in annual survey is different
from the amount claimed or allowed. If a taxpayer reports
a tax preference amount on the annual survey that is different
than the amount actually claimed on the taxpayer's tax returns
or otherwise allowed by the department, then the amount
actually claimed or allowed may be disclosed.

(c) Tax preference is less than ten thousand dollars. If
the tax preference is less than ten thousand dollars during the
period covered by the annual survey, the taxpayer may
request that the department treat the amount of the tax prefer-
ence as confidential under RCW 82.32.330.

(11) What are the consequences for failing to timely
file a complete annual survey?

(a) What is a "complete annual survey'"? An annual
survey is complete if:

(i) The annual survey is filed on the form required by this
rule or in an electronic format as required by law; and

(i1) The person makes a good faith effort to substantially
respond to all survey questions required by this rule.

Responses such as "varied," "various," or "please contact
for information" are not considered good faith responses to a
question.

(b) ((When—a&m*ﬁsa&veyis—nﬁt—sﬂ-bmiﬁed—&me}y.—kﬂa
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t¢})) Amounts due for late filing. Unless the tax prefer-
ence is a deferral of tax, as described in (¢) of this subsection,
or as otherwise provided by law, if a person claims a tax pref-
erence that requires an annual survey under this rule, but fails
to submit a complete survey by the due dates described in
subsection (3)(e) of this rule, or any extension under RCW

82.32.590, the following amounts are immediately due and
payable:

i) For surveys due prior to July 1, 2017, one hundred
percent of the amount of the tax preference claimed for the
previous calendar year. Interest, but not penalties, will be
assessed on the amounts due at the rate provided for under
RCW 82.32.050, retroactively to the date the tax preference
was claimed, and accruing until the taxes for which the tax
preference was claimed are repaid.

(ii) For surveys due on or after July 1, 2017:

(A) Thirty-five percent of the amount of the tax prefer-
ence claimed for the previous calendar year; and

(B) An additional fifteen percent of the amount of the tax
preference claimed for the previous calendar year if the per-
son has previously been assessed under (b)(ii) of this subsec-
tion for failure to timely submit a survey for the same tax
preference.

(c) Tax deferrals. If the tax preference is a deferral of
tax, twelve and one-half percent of the deferred tax is imme-
diately due. If the economic benefits of the deferral are
passed to a lessee, the lessee is responsible for payment to the
extent the lessee has received the economic benefit.

d) Interest and penalties. The department may not
assess interest or penalties on amounts due under (b)(ii) and
(c) of this subsection.

(e) Extension for circumstances beyond the control of
the taxpayer. If the department finds the failure of a taxpayer
to file an annual survey by the due date was the result of cir-
cumstances beyond the control of the taxpayer, the depart-
ment will extend the time for filing the survey. The extension
will be for a period of thirty days from the date the depart-
ment issues its written notification to the taxpayer that it qual-
ifies for an extension under this rule. The department may
grant additional extensions as it deems proper((:)) under
RCW 82.32.590.

In determining whether the failure of a taxpayer to file an
annual survey by the due date was the result of circumstances
beyond the control of the taxpayer, the department will apply
the provisions in WAC 458-20-228 for the waiver or cancel-
lation of penalties when the underpayment or untimely pay-
ment of any tax was due to circumstances beyond the control
of the taxpayer.

((6d))) (f) One-time only extension. A taxpayer who
fails to file an annual survey, as required under this rule, by
the due date of the survey is entitled to an extension of the
due date. A request for an extension under this subsection
must be made in writing to the department.
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(i) To qualify for an extension, a taxpayer must have
filed all annual reports and surveys, if any, due in prior years
by their respective due dates, beginning with annual reports
and surveys due in the calendar year 2010.

(ii) The extension is for ninety days from the original due
date of the annual survey.

(iii) No taxpayer may be granted more than one ninety-
day extension.
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EXPEDITED RULES
DEPARTMENT OF REVENUE
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Title of Rule and Other Identifying Information: WAC
458-20-265 (Rule 265) explains the retail sales and use tax
exemptions, as described in RCW 82.08.025661 and
82.12.025661, for the construction of airplane maintenance
repair stations operated by an eligible maintenance repair
operator.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, email LeslieMu@dor.wa.gov, AND RECEIVED BY
April 17, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
considering adopting a new rule under chapter 458-20 WAC
regarding a sales and use tax exemption for new building
construction used by an eligible maintenance repair operator
for airplane repair and maintenance. This rule incorporates
language from 2SHB 2839, 2016 regular session (chapter
191, Laws of 2016). The proposed rule explains the exemp-
tion qualifications, including how to apply for the exemption
and when remittances are provided for sales or use tax paid
on prior eligible purchases.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: The proposed rule incor-
porates legislative language from 2SHB 2839, 2016 regular
session (chapter 191, Laws of 2016).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.08.025661 and
82.12.025661.

Rule is not necessitated by federal law, federal or state
court decision.
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Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
(360) 534-1589; Implementation and Enforcement: Marcus
Glasper, 6400 Linderson Way S.W., Tumwater, WA, (360)
534-1615.

February 13, 2017
Kevin Dixon
Rules Coordinator

NEW SECTION

WAC 458-20-265 Sales and use tax exemption—Air-
plane maintenance repair stations. (1)(a) Introduction.
This rule explains the retail sales and use tax exemption, as
described in RCW 82.08.025661 and 82.12.025661, for the
construction of airplane maintenance repair stations operated
by an eligible maintenance repair operator.

(b) Other rules that may apply. Readers may also want
to refer to additional rules for further information, including
the following:

(1) WAC 458-20-229 Refunds.

(i) WAC 458-20-267 Annual reports for certain tax
preferences.

(iii)) WAC 458-20-268 Annual surveys for certain tax
preferences.

(2) Definitions. For the purposes of this rule, the follow-
ing definitions apply:

(a) "Airplane maintenance repair station" has the
same meaning as "repair station" adopted by the National Air
Transportation Association and is a maintenance facility that
has a certificate issued by the Federal Aviation Administra-
tion under Title 14 of the Code of Federal Regulations (14
C.F.R.) Part 145 that is engaged in the maintenance, preven-
tive maintenance, inspection, alteration of airplanes, and
alteration of airplane products.

(b) "Commercial airplane,” as defined in RCW
82.32.550(1), is an airplane certified by the Federal Aviation
Administration for transporting persons or property, and any
military derivative of such an airplane.

(c) "Component," as defined in RCW 82.32.550(2),
means a part or system certified by the Federal Aviation
Administration for installation or assembly into a commercial
airplane.

(d) "Eligible maintenance repair operator" means a
person classified by the Federal Aviation Administration as
qualified to operate a Federal Aviation Regulation Part 145
certified repair station that is located in an international air-
port owned by a county with a population greater than one
million five hundred thousand.

(e) "Operationally complete' means constructed to the
point of being functionally capable of hosting the repair and
maintenance of airplanes.

(3) Retail sales or use tax exemption.

(a) Subject to the requirements of RCW 82.08.025661
and this rule, state and local retail sales and use taxes do not
apply to the items and services as described in (b) of this sub-
section that are charged or sold to, or purchased or used by:
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(i) An eligible maintenance repair operator engaged in
the maintenance of airplanes; or

(i1) A port district, political subdivision, or municipal
corporation, if the new airplane maintenance repair station is
to be leased to an eligible maintenance repair operator
engaged in the maintenance of airplanes.

(b) The exempt items and services include:

(i) Labor and services to construct a new airplane main-
tenance repair station;

(i1) Tangible personal property that will be incorporated
as an ingredient or component during the course of construct-
ing the new airplane maintenance repair station; and

(iii) Labor and services to install, during the course of
constructing the new airplane maintenance repair station,
building fixtures not otherwise eligible for the exemption
under RCW 82.08.02565.

(¢) To qualify for the exemption described in this rule,
the port district, political subdivision, or municipal corpora-
tion must have first entered into an agreement with an eligible
maintenance repair operator to build the new facility, prior to
starting construction of the new facility.

(4) Remittance application. The exemption described
in this rule is a remittance.

(a) A business claiming the state and local retail sales or
use tax exemption must first pay all applicable state and local
retail sales or use taxes on all purchases qualifying for the
exemption under subsection (3)(b) of this rule.

(b) The business may then file a quarterly remittance
application with the department for the previously paid retail
sales or use tax that is determined by the department to qual-
ify for the exemption. The remittance form may be sent elec-
tronically to the department or to the mailing address found in
(b)(i1) of this subsection.

(1) The remittance application must specify and sepa-
rately identify the amount of the exempted state and local
retail sales and use taxes claimed and the qualifying pur-
chases or acquisitions for which the exemption is claimed,
along with any supporting documents required by the depart-
ment. Refer to the department's web site at dor.wa.gov for
documentation requirements.

(i1) The application for remittance is titled "Application
for Refund or Credit" and is available on the department's
web site at dor.wa.gov. You may also contact the telephone
information center at 800-647-7706 or write to the following
address:

Attn: New Construction for FAR Part 145
Repair Station Refunds

Taxpayer Account Administration Division

Department of Revenue

P.O. Box 47476

Olympia, WA 98504-7476

(c) Local retail sales and use taxes that qualify for this
exemption are eligible for remittance beginning on the
exemption's effective date of July 1, 2016.

(d) State retail sales and use taxes that qualify for this
exemption are eligible for remittance the later of either:

(1) The date on which the airplane maintenance and
repair station has been operationally complete for four years;
or
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(i) December 1, 2021.

(e) The business must provide written notice to the
department when the maintenance and repair station is oper-
ationally complete as defined in subsection (2)(e) of this rule.
The notice should be sent electronically to the department or
to the mailing address found in (b)(ii) of this subsection.

(f) The state and local retail sales and use taxes described
in this rule are not eligible for remittance on purchases of
items or services under subsection (3)(b) of this rule that
occur on or after the exemption's expiration date of January 1,
2027.

(5) Department must determine eligibility.

(a) The department must determine eligibility for the
exemption based on information provided by the business
and through audit and other administrative records.

(b) The business must retain, in adequate detail to enable
the department to determine whether the equipment or con-
struction meets the criteria under this rule, construction
invoices and documents including, but not limited to,
invoices, proof of tax paid, and documents describing the
location and size of new structures.

(c) By the end of the calendar quarter that follows the
quarter in which the refund application was submitted, the
department will remit qualified exempted amounts to a qual-
ifying business, in accordance with subsection (4)(c) and (d)
of this rule, for local and state retail sales and use taxes.

(d) The department may not remit the state portion of the
retail sales and use taxes paid if the business did not report at
least one hundred average employment positions to the
employment security department for September 1, 2020,
through September 1, 2021, with an average annualized wage
of eighty thousand dollars. The business must provide the
department with the unemployment insurance number pro-
vided to the employment security department for verification
of employment levels.

If a new airplane maintenance repair station owned by a
port district, political subdivision, or municipal corporation is
leased to an eligible maintenance repair operator engaged in
the maintenance of airplanes, only the business lessee, and
not the lessor, must meet the employment requirement
described in (d) of this subsection.

(6) Annual report and annual survey required. An
eligible maintenance repair operator receiving a remittance
under this rule must electronically file with the department an
annual report under RCW 82.32.534 and an annual survey
under RCW 82.32.585. For more information about filing an
annual report or survey, visit the department's web site at
dor.wa.gov or contact the telephone information center at
800-647-7706.
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EXPEDITED RULES
DEPARTMENT OF AGRICULTURE
[Filed February 14,2017, 10:07 a.m.]

Title of Rule and Other Identifying Information: Chapter
16-505 WAC, Washington beer commission.
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NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Teresa Norman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, AND RECEIVED BY April 18,
2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This expedited
proposal adds public records disclosure procedures to the
Washington beer commission's rules, as required by RCW
42.56.040.

Reasons Supporting Proposal: Under RCW 42.56.040,
each state agency has a duty to publish its procedures regard-
ing public disclosure requests.

Statutory Authority for Adoption: RCW 42.56.040,
15.89.070, and chapter 34.05 RCW.

Statute Being Implemented: Chapters 15.89 and 42.56
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington beer commission, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Teresa Norman, Olympia, (360) 902-2043; Implementation
and Enforcement: Eric Radovich, Kirkland, (206) 795-5072.

February 14, 2017
Derek 1. Sandison
Director

NEW SECTION

WAC 16-505-005 Definitions. "Disclosure" means
inspection or copying.

"Public records" includes any writing containing infor-
mation relating to the conduct of government or the perfor-
mance of any governmental or proprietary function prepared,
owned, used, or retained by the commission regardless of
physical form or characteristics.

NEW SECTION

WAC 16-505-020 Requests for public records. (1) All
requests for disclosure of public records must be submitted in
writing directly to the commission's public records officer by
mail to: Washington Beer Commission, 11112 117th Place
N.E., Kirkland, WA 98033. The request may also be submit-
ted by email to eric@washingtonbeer.com. The written
request should include:

(a) The name, address, and telephone number or other
contact information of the person requesting the records;

(b) The calendar date on which the request is made; and
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(c) Sufficient information to readily identify records
being requested.

(2) Any person wishing to inspect the commission's pub-
lic records may make an appointment with the public records
officer to inspect the records at the commission office during
regular business hours. In order to adequately protect the
commission's public records, the following will apply:

(a) Public records made available for inspection may not
be removed from the area the commission makes available
for inspection;

(b) Inspection of any public record will be conducted in
the presence of the public records officer or designee;

(¢) Public records may not be marked or altered in any
manner during the inspection;

(d) The commission has the discretion to designate the
means and the location for the inspection of records. The
viewing of those records that require specialized equipment
shall be limited to the availability of that equipment located at
the commission's office and the availability of authorized
staff to operate that equipment.

NEW SECTION

WAC 16-505-075 Response to public records
requests. (1) The public records officer shall respond to pub-
lic records requests within five business days by:

(a) Making the records available for inspection or copy-
mg;

(b) Providing a link or address for a record available on
the internet under RCW 42.56.520;

(c) Acknowledging receipt of the request and providing
a reasonable estimate of the time the commission will require
to respond to the request;

(d) Sending the copies to the requestor if copies are
requested and payment of a deposit for the copies is made or
terms of payment have been agreed upon; or

(e) Denying the public records request. Responses refus-
ing in whole or in part the inspection of a public record shall
include a statement of the specific exemption authorizing
withholding of the record, or any part of the record, and a
brief explanation of how the exemption applies to the record
withheld or to any redactions in records produced.

(2) Additional time to respond to the request may be
based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify persons or agencies affected by the request; or

(d) Determine whether any of the information requested
is exempt from disclosure and that a denial should be made as
to all or part of the request.

(3) In acknowledging receipt of a public records request
that is unclear, the public records officer may ask the
requestor to clarify what records the requestor is seeking. The
public records officer is not obligated to provide further
response if the requestor fails to clarify the request.

NEW SECTION

WAC 16-505-080 Fees—Inspection and copying. (1)
No fee will be charged for the inspection of public records.
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(2) The commission charges a fee of fifteen cents per
page of black and white photocopy plus postage for reim-
bursement of the costs of providing public records.

(3) Requests for records in special formatting, including
color copies, will be charged at the amount necessary to reim-
burse the commission for its actual production costs. If the
public records officer deems it more efficient to have copying
or duplicating done outside the commission, the charges will
be based on the actual cost of such outside copying or dupli-
cating service. For all copying or duplicating service charges
incurred, an invoice will be sent to the requestor. Reimburse-
ment is payable within fifteen days of receipt of the invoice
and is payable to the Washington beer commission. The com-
mission may require that all charges be paid in advance of
release of the copies of the records.

(4) The commission or its designee may waive any of the
foregoing copying costs.

NEW SECTION

WAC 16-505-085 Exemptions. The commission's pub-
lic records are available for disclosure except as otherwise
provided under chapter 42.56 RCW or any other law.
Requestors should be aware of the following exemptions to
public disclosure specific to commission records. This list is
not exhaustive and other exemptions may apply:

(1) Production or sales records required to determine
assessment levels and actual assessment payments to the
commission under chapter 15.89 RCW (reference RCW
42.56.380(3)).

(2) Financial and commercial information and records
supplied by persons:

(a) To the commission for the purpose of conducting a
referendum for the establishment of the commission; or

(b) To the commission under chapter 15.89 RCW with
respect to domestic or export marketing activities or individ-
ual producer's production information (reference 42.56.-
380(5)).

(3) Lists of individuals requested for commercial pur-
poses (reference RCW 42.56.070(9)).

(4) Records that are relevant to a controversy to which
the commission is a party but which records would not be
available to another party under the rules of pretrial discovery
for causes pending in the superior courts, including records
involving attorney-client communications between the com-
mission and the office of the attorney general (reference
RCW 5.60.060(2)).

NEW SECTION

WAC 16-505-090 Review of denial of public records
requests. (1) Any person who objects to the initial denial of
a request to copy or inspect public records may petition the
commission for review of such decision by submitting a writ-
ten request to the commission. The request shall specifically
refer to statement which constituted or accompanied the
denial.

(2) The commission's executive director or designee
shall immediately consider the matter and either affirm or
reverse the denial within ten business days following the
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commission's receipt of the written request for review of the
original denial.

(3) Under RCW 42.56.530, if the commission denies a
requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter.

(4) Any person may obtain court review of a denial of a
public records request under RCW 42.56.550.

NEW SECTION

WAC 16-505-095 Records index. The commission
shall establish a records index, which shall be made available
for public review.

WSR 17-05-089
EXPEDITED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed February 14,2017, 11:16 a.m.]

Title of Rule and Other Identifying Information: WAC
181-02-002 describes content skills tests accepted from
National Board for Professional Teaching. Equivalencies
include both second tier and teacher assessments.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO David Brenna, Profes-
sional Educator Standards Board, 600 Washington Street
South, Room 400, Olympia, WA 98504, AND RECEIVED
BY April 18, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarifying lan-
guage for board approved equivalencies to content tests and
certain certificates for teachers.

Statutory Authority for Adoption: Chapter 28A.410
RCW.

Statute Being Implemented: Chapter 28 A.410 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board, governmental.

Name of Agency Personnel Responsible for Drafting:
David Brenna, 600 Washington Street, Room 400, Olympia,
WA, (360) 725-6238.

February 14, 2017
David Brenna
Senior Policy Analyst
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AMENDATORY SECTION (Amending WSR 06-11-160,
filed 5/24/06, effective 6/24/06)

WAC 181-02-002 WEST-E exemptions. (1) Individu-
als who hold a certificate through the National Board for Pro-
fessional Teaching Standards are exempt from the WEST-E
requirement if there is a direct equivalency between the
endorsement sought and the national board certificate, or the
individual has a second tier certificate from a state as
approved by the professional educator standards board and
published by the superintendent of public instruction. The
equivalent National Board for Professional Teaching Stan-
dards and Washington endorsement table approved by the
professional educator standards board may not be changed
without prior professional educator standards board approval.

(2) Candidates applying for a Washington state resi-
dency or professional teaching certificate per WAC 181-
79A-257 who have taken and passed equivalent content tests
from other states as approved and published by the profes-
sional educator standards board, are exempt from the WEST-
E requirement unless applying for a new endorsement.

WSR 17-05-091
EXPEDITED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed February 14, 2017, 11:25 a.m.]

Title of Rule and Other Identifying Information:
Amends WAC 181-79A-270 to clarify requirement for for-
eign teacher renewal. Requires district sponsorship.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO David Brenna, Profes-
sional Educator Standards Board, 600 Washington Street
South, Room 400, Olympia, WA 98504, AND RECEIVED
BY April 18, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarifies the dis-
tricts responsibility to sponsor exchange and visiting teacher
program certificate renewal.

Reasons Supporting Proposal: Clarity for districts spon-
sorship.

Statutory Authority for Adoption: RCW 28A.410.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
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Washington Street South, Olympia, WA 98504, (360) 725-
6238.

February 14, 2017
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 06-02-051,
filed 12/29/05, effective 1/1/06)

WAC 181-79A-270 Teacher, principal, and educa-
tional staff associate exchange ((permits)) certificates.
Teacher, principal, and educational staff associate exchange
((permits)) certificates may be issued by the superintendent
of public instruction to an individual admitted to the United
States for the purpose of serving as an exchange teacher,
principal, or educational staff associate. Such teacher, princi-
pal, or educational staff associate exchange permits shall be
valid for one year and may be renewed ((eree)) while being

sponsored by a school district in the exchange and visiting
teacher program.

WSR 17-05-094
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed February 14, 2017, 12:02 p.m.]

Title of Rule and Other Identifying Information: WAC
458-20-193 (Rule 193) Interstate sales of tangible personal
property, explains the application of the business and occupa-
tion (B&O) and retail sales taxes to interstate sales of tangible
personal property.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, email LeslieMu@dor.wa.gov, AND RECEIVED BY
April 17, 2017.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to Rule 193 to incorporate language from
SHB 2938, 2016 regular session (chapter 137, Laws of 2016).
This legislation prohibits the department of revenue, for pur-
poses of B&O taxes, and retail sales and use taxes, from mak-
ing a determination of nexus based solely on the attendance
of one or more representatives of a business at a single trade
convention per year in this state.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.
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Reasons Supporting Proposal: The revisions incorporate
legislative language from SHB 2938, 2016 regular session
(chapter 137, Laws of 2016).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.04.067 (6)(a) and
82.32.531.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
(360) 534-1589; Implementation and Enforcement: Marcus
Glasper, 6400 Linderson Way S.W., Tumwater, WA, (360)
534-1615.

February 14, 2017
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-12-083,
filed 5/31/16, effective 7/1/16)

WAC 458-20-193 Interstate sales of tangible per-
sonal property. (1) Introduction. This rule explains the
application of the business and occupation (B&O) and retail
sales taxes to interstate sales of tangible personal property. In
general, Washington imposes its B&O and retail sales taxes
on sales of tangible personal property if the seller has nexus
with Washington and the sale occurs in Washington.

(a) The following rules may also be helpful:

(1) WAC 458-20-178 Use tax and the use of tangible per-
sonal property.

(i) WAC 458-20-193C Imports and exports—Sales of
goods from or to persons in foreign countries.

(i) WAC 458-20-193D Transportation, communica-
tion, public utility activities, or other services in interstate or
foreign commerce.

(iv) WAC 458-20-221 Collection of use tax by retailers
and selling agents.

(b) This rule contains examples that identify a number of
facts and then state a conclusion. These examples should be
used only as a general guide. The tax results of all situations
must be determined after a review of all the facts and circum-
stances.

(c) Use tax. This rule does not cover sales of intangibles
or services and does not address the use tax obligation of a
purchaser of goods in Washington or the use tax collection
obligation of out-of-state sellers of goods to Washington cus-
tomers when sellers are not otherwise liable to collect and
remit retail sales tax. For information on payment or collec-
tion responsibilities for use tax see WAC 458-20-178 and
458-20-221.

(d) Tangible personal property. For purposes of this
rule, the term "tangible personal property" means personal
property that can be seen, weighed, measured, felt, or touched
or that is in any other manner perceptible to the senses, but
does not include steam, electricity, or electrical energy. It
includes prewritten computer software (as such term is
defined in RCW 82.04.215) in tangible form. However, this
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rule does not address electronically delivered prewritten
computer software or remote access software.

(2) Organization of rule. This rule is divided into three
parts:

(a) Part I - Nexus standard for sales of tangible personal
property;

(b) Part I - Sourcing sales of tangible personal property;
and

(c) Part III - Drop shipment sales.

Part I - Nexus Standard for Sales of Tangible Personal
Property

(101) Introduction. Except as provided in ((this-subsee-
tion101))) (a) and (b) of this ((rele)) subsection, the nexus
standard described here is used to determine whether a person
who sells tangible personal property has nexus with Wash-
ington for B&O and retail sales tax purposes.

(a) Application to wholesale sales. The nexus standard
described in this Part I, commonly referred to as the physical
presence nexus standard, applied to both retail and wholesale
sales for periods prior to September 1, 2015. Effective Sep-
tember 1, 2015, wholesale sales taxable under RCW 82.04.-
257 and 82.04.270 are subject to the economic nexus stan-
dard under RCW 82.04.067 (1) through (5), and not the phys-
ical presence nexus standard under RCW 82.04.067(6).
Retail sales and those wholesaling activities not taxable
under RCW 82.04.257 and 82.04.270 remain subject to the
physical presence nexus standard as of September 1, 2015.
For more information on how the economic nexus standard
applies to wholesaling activities, see WAC 458-20-19401.

(b) Trade conventions. For the nexus standard
described in this Part I, commonly referred to as the physical
presence nexus standard, the department may not make a
determination of nexus based solely on the attendance or par-
ticipation of one or more representatives of a person at a sin-
gle trade convention per calendar year in Washington state in
determining if such person is physically present in this state
for the purposes of establishing substantial nexus with this
state. This does not apply to persons making retail sales at a
trade convention in this state, including persons taking orders
for products or services where receipt will occur at a later
time in Washington state. RCW 82.32.531.

Definitions. The following definitions apply only to (b
of this subsection:

(i) "Not marketed to the general public" means that the
sponsor of a trade convention limits its marketing efforts for
the trade convention to its members and specific invited

guests of the sponsoring organization.
ii) "Physically present in this state" and "substantial

nexus with this state" have the same meaning as provided in
RCW 82.04.067.

(iii) "Trade convention" means an exhibition for a spe-
cific industry or profession, which is not marketed to the gen-
eral public, for the purposes of:

(A) Exhibiting, demonstrating, and explaining services,

products, or equipment to potential customers; or

(B) The exchange of information, ideas, and attitudes in

regards to that industry or profession.
(c) Public Law 86-272. Public Law 86-272 (15 U.S.C.
Sec. 381 et seq.) applies only to taxes on or measured by net
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income. Washington's B&O tax is measured by gross
receipts. Consequently, Public Law 86-272 does not apply.

(102) Nexus. Except as provided in subsection (101) (a)
and (b) of this rule, a person who sells tangible personal prop-
erty is deemed to have nexus with Washington if the person
has a physical presence in this state, which need only be
demonstrably more than the slightest presence. RCW 82.04.-
067(6).

(a) Physical presence. A person is physically present in
this state if:

(1) The person has property in this state;

(i1) The person has one or more employees in this state;

(iii) The person, either directly or through an agent or
other representative, engages in activities in this state that are
significantly associated with the person's ability to establish
or maintain a market for its products in Washington; or

(iv) The person is a remote seller as defined in RCW
82.08.052 and is unable to rebut the substantial nexus pre-
sumption for remote sellers set out in RCW 82.04.067 (6)(c)
(ii).

(b) Property. A person has property in this state if the
person owns, leases, or otherwise has a legal or beneficial
interest in real or personal property in Washington.

(c) Employees. A person has employees in this state if
the person is required to report its employees for Washington
unemployment insurance tax purposes, or the facts and cir-
cumstances otherwise indicate that the person has employees
in the state.

(d) In-state activities. Even if a person does not have
property or employees in Washington, the person is physi-
cally present in Washington when the person, either directly
or through an agent or other representative, engages in activ-
ities in this state that are significantly associated with the per-
son's ability to establish or maintain a market for its products
in Washington. It is immaterial that the activities that estab-
lish nexus are not significantly associated with a particular
sale into this state.

For purposes of this rule, the term "agent or other repre-
sentative" includes an employee, independent contractor,
commissioned sales representative, or other person acting
either at the direction of or on behalf of another.

A person performing the following nonexclusive list of
activities, directly or through an agent or other representative,
generally is performing activities that are significantly asso-
ciated with establishing or maintaining a market for a per-
son's products in this state:

(1) Soliciting sales of goods in Washington;

(i1) Installing, assembling, or repairing goods in Wash-
ington;

(iii) Constructing, installing, repairing, or maintaining
real property or tangible personal property in Washington;

(iv) Delivering products into Washington other than by
mail or common carrier;

(v) Having an exhibit at a trade show to maintain or
establish a market for one's products in the state (((butnet

i )). except as described in sub-

section (101)(b) of this rule;
(vi) An online seller having a brick-and-mortar store in
this state accepting returns on its behalf;
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(vii) Performing activities designed to establish or main-
tain customer relationships including, but not limited to:

(A) Meeting with customers in Washington to gather or
provide product or marketing information, evaluate customer
needs, or generate goodwill; or

(B) Being available to provide services associated with
the product sold (such as warranty repairs, installation assis-
tance or guidance, and training on the use of the product), if
the availability of such services is referenced by the seller in
its marketing materials, communications, or other informa-
tion accessible to customers.

(e) Remote sellers - Click-through nexus. Effective
September 1, 2015, a remote seller is presumed to have nexus
with Washington for purposes of the retail sales tax if the
remote seller enters into an agreement with a resident of this
state under which the resident, for a commission or other con-
sideration, refers potential customers to the remote seller,
whether by link on an internet web site or otherwise, but only
if the cumulative gross receipts from sales by the remote
seller to customers in this state who are referred to the remote
seller through such agreements exceeds ten thousand dollars
during the preceding calendar year. For more information
related to the presumption and how to rebut the presumption,
see RCW 82.08.052 and 82.04.067.

(103) Effect of having nexus.

(a) Retail sales. A person that makes retail sales of tan-
gible personal property and has nexus with Washington is
subject to B&O tax on that person's retail sales, and is respon-
sible for collecting and remitting retail sales tax on that per-
son's sales of tangible personal property sourced to Washing-
ton, unless a specific exemption applies.

(b) Wholesale sales. A person that makes wholesale
sales of tangible personal property and has nexus with Wash-
ington (as described in subsection (101)(a) of this rule) is
subject to B&O tax on that person's wholesale sales sourced
to Washington.

(104) Trailing nexus. RCW 82.04.220 provides that for
B&O tax purposes a person who stops the business activity
that created nexus in Washington continues to have nexus for
the remainder of that calendar year, plus one additional calen-
dar year (also known as "trailing nexus"). The department of
revenue applies the same trailing nexus period for retail sales
tax and other taxes reported on the excise tax return.

Part II - Sourcing Sales of Tangible Personal Property

(201) Introduction. RCW 82.32.730 explains how to
determine where a sale of tangible personal property occurs
based on "sourcing rules" established under the streamlined
sales and use tax agreement. Sourcing rules for the lease or
rental of tangible personal property are beyond the scope of
this rule, as are the sourcing rules for "direct mail," "advertis-
ing and promotional direct mail," or "other direct mail" as
such terms are defined in RCW 82.32.730. See RCW 82.32.-
730 for further explanation of the sourcing rules for those
particular transactions.

(202) Receive and receipt.

(a) Definition. "Receive" and "receipt" mean the pur-
chaser first either taking physical possession of, or having
dominion and control over, tangible personal property.

(b) Receipt by a shipping company.
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(1) "Receive" and "receipt" do not include possession by
a shipping company on behalf of the purchaser, regardless of
whether the shipping company has the authority to accept and
inspect the goods on behalf of the purchaser.

(i1)) A "shipping company" for purposes of this rule
means a separate legal entity that ships, transports, or delivers
tangible personal property on behalf of another, such as a
common carrier, contract carrier, or private carrier either
affiliated (e.g., an entity wholly owned by the seller or pur-
chaser) or unaffiliated (e.g., third-party carrier) with the seller
or purchaser. A shipping company is not a division or branch
of a seller or purchaser that carries out shipping duties for the
seller or purchaser, respectively. Whether an entity is a "ship-
ping company" for purposes of this rule applies only to sourc-
ing sales of tangible personal property and does not apply to
whether a "shipping company" can create nexus for a seller.

(203) Sourcing sales of tangible personal property -
In general. The following provisions in this subsection apply
to sourcing sales of most items of tangible personal property.

(a) Business location. When tangible personal property
is received by the purchaser at a business location of the
seller, the sale is sourced to that business location.

Example 1. Jane is an Idaho resident who purchases tan-
gible personal property at a retailer's physical store location
in Washington. Even though Jane takes the property back to
Idaho for her use, the sale is sourced to Washington because
Jane received the property at the seller's business location in
Washington.

Example 2. Department Store has retail stores located in
Washington, Oregon, and in several other states. John, a
Washington resident, goes to Department Store's store in
Portland, Oregon to purchase luggage. John takes possession
of the luggage at the store. Although Department Store has
nexus with Washington through its Washington store loca-
tions, Department Store is not liable for B&O tax and does
not have any responsibility to collect Washington retail sales
tax on this transaction because the purchaser, John, took pos-
session of the luggage at the seller's business location outside
of Washington.

Example 3. An out-of-state purchaser sends its own
trucks to Washington to receive goods at a Washington-based
seller and to immediately transport the goods to the pur-
chaser's out-of-state location. The sale occurs in Washington
because the purchaser receives the goods in Washington. The
sale is subject to B&O and retail sales tax.

Example 4. The same purchaser in Example 3 uses a
wholly owned affiliated shipping company (a legal entity
separate from the purchaser) to pick up the goods in Wash-
ington and deliver them to the purchaser's out-of-state loca-
tion. Because "receive" and "receipt" do not include posses-
sion by the shipping company, the purchaser receives the
goods when the goods arrive at the purchaser's out-of-state
location and not when the shipping company takes posses-
sion of the goods in Washington. The sale is not subject to
B&O and retail sales tax.

(b) Place of receipt. If the sourcing rule explained in (a)
of this subsection does not apply, the sale is sourced to the
location where receipt by the purchaser or purchaser's donee,
designated as such by the purchaser, occurs, including the
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location indicated by instructions for delivery to the pur-
chaser or purchaser's donee, as known to the seller.

(1) The term "purchaser" includes the purchaser's agent
or designee.

(i) The term "purchaser's donee" means a person to
whom the purchaser directs shipment of goods in a gratuitous
transfer (e.g., a gift recipient).

(iii)) Commercial law delivery terms, and the Uniform
Commercial Code's provisions defining sale or where risk of
loss passes, do not determine where the place of receipt
occurs.

(iv) The seller must retain in its records documents used
in the ordinary course of the seller's business to show how the
seller knows the location of where the purchaser or pur-
chaser's donee received the goods. Acceptable proof
includes, but is not limited to, the following documents:

(A) Instructions for delivery to the seller indicating
where the purchaser wants the goods delivered, provided on
a sales contract, sales invoice, or any other document used in
the seller's ordinary course of business showing the instruc-
tions for delivery;

(B) If shipped by a shipping company, a waybill, bill of
lading or other contract of carriage indicating where delivery
occurs; or

(C) If shipped by the seller using the seller's own trans-
portation equipment, a trip-sheet signed by the person mak-
ing delivery for the seller and showing:

 The seller's name and address;

* The purchaser's name and address;

* The place of delivery, if different from the purchaser's
address; and

* The time of delivery to the purchaser together with the
signature of the purchaser or its agent acknowledging receipt
of the goods at the place designated by the purchaser.

Example 5. John buys luggage from a Department Store
that has nexus with Washington (as in Example 2), but has
the store ship the luggage to John in Washington. Department
Store has nexus with Washington, and receipt of the luggage
by John occurred in Washington. Department Store owes
Washington retailing B&O tax and must collect Washington
retail sales tax on this sale.

Example 6. Parts Store is located in Washington. It sells
machine parts at retail and wholesale. Parts Collector is
located in California and buys machine parts from Parts
Store. Parts Store ships the parts directly to Parts Collector in
California, and Parts Collector takes possession of the
machine parts in California. The sale is not subject to B&O or
retail sales taxes in this state because Parts Collector did not
receive the parts in Washington.

Example 7. An out-of-state seller with nexus in Wash-
ington uses a third-party shipping company to ship goods to a
customer located in Washington. The seller first delivers the
goods to the shipping company outside Washington using its
own transportation equipment. Even though the shipping
company took possession of the goods outside of Washing-
ton, possession by the shipping company is not receipt by the
purchaser for Washington tax purposes. The sale is subject to
B&O and retail sales tax in this state because the purchaser
has taken possession of the goods in Washington.
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Example 8. A Washington purchaser's affiliated ship-
ping company arranges to pick up goods from an out-of-state
seller at its out-of-state location, and deliver those goods to
the Washington purchaser's Yakima facility. The affiliated
shipping company has the authority to accept and inspect the
goods prior to transport on behalf of the buyer. When the
affiliated shipping company takes possession of the goods
out-of-state, the Washington purchaser has not received the
goods out-of-state. Possession by a shipping company on
behalf of a purchaser is not receipt for purposes of this rule,
regardless of whether the shipping company has the authority
to accept and inspect the goods on behalf of the buyer.
Receipt occurs when the buyer takes possession of the goods
in Washington. The sale is subject to B&O and retail sales tax
in this state.

Example 9. An instate seller arranges for shipping its
goods to an out-of-state purchaser by first delivering its
goods to a Washington-based shipping company at its Wash-
ington location for further transport to the out-of-state cus-
tomer's location. Possession of the goods by the shipping
company in Washington is not receipt by the purchaser for
Washington tax purposes, and the sale is not subject to B&O
and retail sales tax in Washington.

Example 10. An out-of-state manufacturer/seller of a
bulk good with nexus in Washington sells the good to a
Washington-based purchaser in the business of selling small
quantities of the good under its own label in its own packag-
ing. The purchaser directs the seller to deliver the goods to a
third-party packaging plant located out-of-state for repackag-
ing of the goods in the purchaser's own packaging. The pur-
chaser then has a third-party shipping company pick up the
goods at the packaging plant. The Washington purchaser
takes constructive possession of the goods outside of Wash-
ington because it has exercised dominion and control over the
goods by having them repackaged at an out-of-state packag-
ing facility before shipment to Washington. The sale is not
subject to B&O and retail sales tax in this state because the
purchaser received the goods outside of Washington.

Example 11. Company ABC is located in Washington
and purchases goods from Company XYZ located in Ohio.
Company ABC directs Company XYZ to ship the goods by a
for-hire carrier to a commercial storage warehouse in Wash-
ington. The goods will be considered as having been received
by Company ABC when the goods are delivered at the com-
mercial storage warehouse. Assuming Company XYZ has
nexus, Company XYZ is subject to B&O tax and must collect
retail sales tax on the sale.

(c) Other sourcing rules. There may be unique situa-
tions where the sourcing rules provided in (a) and (b) of this
subsection do not apply. In those cases, please refer to the
provisions of RCW 82.32.730 (1)(c) through (e).

(204) Sourcing sales of certain types of property.

(a) Sales of commercial aircraft parts. As more partic-
ularly provided in RCW 82.04.627, the sale of certain parts to
the manufacturer of a commercial airplane in Washington is
deemed to take place at the site of the final testing or inspec-
tion.

(b) Sales of motor vehicles, watercraft, airplanes,
manufactured homes, etc. Sales of the following types of
property are sourced to the location at or from which the
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property is delivered in accordance with RCW 82.32.730
(7)(a) through (c): Watercraft; modular, manufactured, or
mobile homes; and motor vehicles, trailers, semi-trailers, or
aircraft that do not qualify as "transportation equipment" as
defined in RCW 82.32.730. See WAC 458-20-145 (2)(b) for
further information regarding the sourcing of these sales.

(c) Sales of flowers and related goods by florists. Sales
by a "florist" are subject to a special origin sourcing rule. For
specific information concerning "florist sales," who qualifies
as a "florist," and the related sourcing rules, see RCW 82.32.-
730 (7)(d) and (9)(e) and WAC 458-20-158.

Part III - Drop Shipments

(301) Introduction. A drop shipment generally involves
two separate sales. A person (the seller) contracts to sell tan-
gible personal property to a customer. The seller then con-
tracts to purchase that property from a wholesaler and
instructs that wholesaler to deliver the property directly to the
seller's customer. The place of receipt in a drop shipment
transaction is where the property is delivered (i.e., the seller's
customer's location). Below is a diagram of a basic drop ship-
ment transaction:

2. Seller
orders goods
from
Wholesaler for
delivery to

Customer
1. Customer 3. Wholesaler
orders goods delivers goods
from Seller to Customer
‘—

The following subsections discuss the taxability of drop
shipments in Washington when:

(a) The seller and wholesaler do not have nexus;

(b) The seller has nexus and the wholesaler does not;

(c) The wholesaler has nexus and the seller does not; and

(d) The seller and wholesaler both have nexus. In each of
the following scenarios, the customer receives the property in
Washington and the sale is sourced to Washington. Further,
in each of the following scenarios, a reseller permit or other
approved exemption certificate has been acquired to docu-
ment any wholesale sales in Washington. For information
about reseller permits issued by the department, see WAC
458-20-102.

(302) Seller and wholesaler do not have nexus. Where
the seller and the wholesaler do not have nexus with Wash-
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ington, sales of tangible personal property by the seller to the
customer and the wholesaler to the seller are not subject to
B&O tax. In addition, neither the seller nor the wholesaler is
required to collect retail sales tax on the sale.

(303) Seller has nexus but wholesaler does not. Where
the seller has nexus with Washington but the wholesaler does
not have nexus with Washington, the wholesaler's sale of tan-
gible personal property to the seller is not subject to B&O tax
and the wholesaler is not required to collect retail sales tax on
the sale. The sale by the seller to the customer is subject to
wholesaling or retailing B&O tax, as the case may be. The
seller must collect retail sales tax from the customer unless
specifically exempt by law.

(304) Wholesaler has nexus but seller does not. Where
the wholesaler has nexus with Washington but the seller does
not have nexus with Washington, wholesaling B&O tax
applies to the sale of tangible personal property by the whole-
saler to the seller for shipment to the seller's customer. The
sale from the seller to its Washington customer is not subject
to B&O tax, and the seller is not required to collect retail
sales tax on the sale.

Example 12. Seller is located in Ohio and does not have
nexus with Washington. Seller receives an order from Cus-
tomer, located in Washington, for parts that are to be shipped
to Customer in Washington for its own use as a consumer.
Seller buys the parts from Wholesaler, which has nexus with
Washington, and requests that the parts be shipped directly to
Customer. Seller is not subject to B&O tax and is not required
to collect retail sales tax on its sale to Customer because
Seller does not have nexus with Washington. The sale by
Wholesaler to Seller is subject to wholesaling B&O tax
because Wholesaler has nexus with Washington and Cus-
tomer receives the parts (i.e., the parts are delivered to Cus-
tomer) in Washington.

(305) Seller and wholesaler have nexus with Wash-
ington. Where the seller and wholesaler have nexus with
Washington, wholesaling B&O tax applies to the whole-
saler's sale of tangible personal property to the seller. The
sale from the seller to the customer is subject to wholesaling
or retailing B&O tax as the case may be. The seller must col-
lect retail sales tax from the customer unless the sale is spe-
cifically exempt by law.
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