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WSR 17-04-009
PERMANENT RULES
GAMBLING COMMISSION
[Filed January 19, 2017, 2:27 p.m., effective February 19, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposed changes would allow operators
to offer gambling promotions that allow entry based on dis-
closed criteria; offer lottery tickets as a prize; add additional
merchandise or cash prizes to licensed gambling activities;
and allow card rooms to use a physical drawing, spinning a
wheel or selection from a group of concealed items to award
a prize. In addition, the changes would allow manufacturers,
distributors, and service suppliers to provide prizes to opera-
tors for promotions, but such promotions require advance
approval by the director if the cash or merchandise for a sin-
gle promotion exceeds $25,000.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-06-030 and 230-06-031.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 16-23-167 on
November 23, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 2, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 12, 2017.

Michelle Rancour
Acting Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-17-056,
filed 8/15/14, effective 9/15/14)

WAC 230-06-030 Restrictions and conditions for
gambling promotions. Licensees may conduct gambling
promotions to encourage players to participate in ((a)) the

gambling activity((;-but-yer-mustfellow)) they are licensed
to conduct without our review or approval under these

restrictions and conditions:

.(1.) ((ﬁ.leﬂ—mﬂst—give—aﬂ—pl-ayefs—a{Hqual—eppef&m&y—te

))) You must establish ((st-aﬂd&fds)) rules and restric-
tions to determine how you will give promotional prizes and

items to players((#eﬂ—m&st—ne{—gwe—the—rtems—based—eﬂ—aﬂ
uﬂ}ess—yeuafefiemg—se—&s—p&ﬂ—ef—a—bmge—g&me)) and
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(())) (2) You must display all rules and restrictions
clearly in the gambling area and include them on promotional
materials or advertisements; and

(3) You must give all players eligible for the promotion
an equal opportunity to participate; and

(4) Except for members-only progressive raffles con-
ducted as authorized in WAC 230-11-091, you must not give
another chance to participate in a gambling activity we regu-
late as a promotional item; and

((H&#eﬂ—mu%dﬁplay—&ﬂ—ﬁ&es—er—fesﬁtte&eﬂs—e}eaﬂy—m

contest of chance as-defined-in RCW-9.46.0356.))
(5) As part of a gambling promotion, you may add addi-

tional merchandise or cash prizes. including increasing pay-
outs for gambling activities you are licensed to conduct; and

(6) Licensed manufacturers, distributors, and service
suppliers may give cash or merchandise items to licensed
operators to be used as promotional prizes as long as:

(a) The cash or merchandise is offered to all licensed
operators; and

b) The gambling promotion is approved by the director
or director's designee when cash or merchandise provided to

a licensed operator for a single promotion is over twenty-five
thousand dollars; and

(7) In order for a licensed manufacturer, distributor, and
service supplier to receive approval, the plan for the gam-
bling promotion must be submitted to the director at least
ninety days in advance of the intended start date. The promo-
tion must include sufficient information for the director's
approval, comply with all applicable federal and state laws,
and include:

(a) The gambling promotion rules and restrictions; and

(b) How the operator will safeguard the prizes; and

(c) How the prizes will be given away; and

(d) The beginning and ending dates for the gambling
promotion; and

(e) A detailed prize winner's record to be filled out upon
completion of the promotion that includes the winner's name,
prizes paid out, date the prize was awarded; and

(f) Any other information we request; and

(8) You must not give promotional prizes or items based
on additional elements of chance except that:

(a) Licensed bingo operators are authorized to give pro-
motional prizes or items as part of a bingo game; and

(b) Licensed card rooms are authorized to give promo-
tional prizes or items as part of a physical drawing, spinning
a wheel, or selecting from a group of concealed items; and

9) You must not combine gambling activities and

related gambling promotions in any way with a promotional
contest of chance as defined in RCW 9.46.0356.

AMENDATORY SECTION (Amending WSR 07-21-116,
filed 10/22/07, effective 1/1/08)

WAC 230-06-031 Using wheels in promotional con-
tests of chance, fund-raising events, or gambling activi-
ties.
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Promotional contests of chance (PCOCs)

(1) Operators may use wheels specifically manufactured
for a promotional contest of chance (PCOC), whether com-
mercially made or home made.

(2) Operators must not use professionally manufactured
wheels made specifically for gambling activities (for exam-
ple, Big 6 Wheels) in PCOCs unless they receive permission
ahead of time from us.

Fund-raising events

(3) Operators may use commercially made wheels in
gambling activities for fund-raising events.

Separation of PCOCs from gambling activities and pro-
motions

(4) No wheel may be used in conjunction with their gam-
bling activities by((:

))) pull-tab licensees.
Card rooms, pull-tabs, bingo, raffles

(5) Licensees and operators must not use professionally
manufactured wheels made specifically for gambling activi-
ties (for example, Big 6 Wheels) in:

(a) Bingo; or

(b) Card games; or

(c) Pull-tabs.

(6) Operators may use commercially made or home
made wheels as part of drawings for prizes, good neighbor
prizes, or second element of chance prizes as part of bingo
games, as set out in WAC 230-10-280 or to award promo-
tional prizes as set out in WAC 230-06-030.

(7) Raffle licensees and operators may use:

(a) Other types of wheels, such as paddle wheels, in raf-
fles; and

(b) Commercially made or home made wheels in an
alternative drawing format for determining the winner of a
raffle. Alternative drawing formats are set out in WAC 230-
11-055 and 230-11-060.

WSR 17-04-010
PERMANENT RULES
GAMBLING COMMISSION
[Filed January 19, 2017, 2:39 p.m., effective February 19, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rule changes will allow match play cou-
pons to be awarded to eligible participants of card tourna-
ments as a gambling promotion under certain restrictions
(WAC 230-15-453) and will allow match play coupons to be
awarded as promotional prizes in nonhouse-banked card
games offered by Class F and house-banked card room
licensees (WAC 230-15-353).

Citation of Existing Rules Affected by this Order:
Amending WAC 230-15-453.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 16-23-170 on
November 23, 2016.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 12, 2017.

Michelle Rancour
Acting Rules Coordinator

NEW SECTION

WAC 230-15-353 Using match play coupons in non-
house-banked card games. Match play coupons may be
offered as gambling promotions in nonhouse-banked card
games offered by Class F and house-banked licensees with
the following restrictions:

(1) The coupons have no value and cannot be redeemed
for cash.

(2) Match play coupons may be used as part of a player's
wager. The dealer will exchange the match play coupon for
the required amount of chips once the match play coupon is
used as part of a player's wager and placed into the pot. Upon
redemption, the coupon is no longer valid, it cannot be
reused, and must be retained as part of the daily card game
records.

(3) Restrictions on the use of coupons must be disclosed
on the coupon.

(4) Expiration dates must be included on the coupon.

(5) Match play coupon promotions must be given to all
players eligible for the promotion and may be awarded based
on the outcome of a card game or tournament.

AMENDATORY SECTION (Amending WSR 08-11-044,
filed 5/14/08, effective 7/1/08)

WAC 230-15-453 Using match play or similar cou-
pons in gambling promotions. Match play coupons may be
offered as gambling promotions with the following restric-
tions:

(1) The coupons have no value. Players cannot "double
down" on the "match play" portion of the wager.

(2) Players may double down on the chip portion of the
wager, not to exceed maximum wagering limits.

(3) A match play coupon is not considered part of the
player's wager in determining the amount wagered. Match
play coupons may be used by players who wager the maxi-
mum allowed.

(4) A match play coupon is itself a gambling promotion
and cannot be awarded as a prize in a promotional contest of
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chance, as authorized in RCW 9.46.0356((;-or-as-a-prize-on-a
eard-game)).

(5) Restrictions on the use of coupons must be disclosed
on the coupon.

(6) Expiration dates must be included on the coupon.

(7) Match play and other similar type coupon promotions
such as Lucky Bucks and Free Ace, etc., ((may)) must be

glven to ((p&me}paﬂ%s—m—a—eafd—teﬂm-&meﬂt—as—}eﬂg—&s—they

eufeeemeuef—the—teum&meﬁt)) all Dlavers ellglble for the pro-
motion.

(8) Coupon promotions allowing free play must not be
given out based upon the outcome of a card game or tourna-
ment.

WSR 17-04-013
PERMANENT RULES
STATE BOARD FOR COMMUNITY
AND TECHNICAL COLLEGES
[Filed January 20, 2017, 11:43 a.m., effective February 20, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule changes are needed to accommodate our
approval from the GED testing service to have our state's
1418 open doors program be a GED options program. The
publisher of the high school equivalency tests does not allow
students enrolled in any type of high school program to take
the tests, unless it is a GED options program. Our current
statute requires any student in a high school program to be
released from the high school before testing, unless they meet
certain criteria. The statute needs to reflect the change to
allow students in 1418 open doors programs to test for the
high school equivalency credential without having to be
released from the school district as high school equivalency
test preparation is a required component of the 1418 open
doors program. Adding this criterion will allow students to
remain in the program and test when they are ready instead of
having to be released to take one or two tests, reenrolled to
prepare for the remaining tests, and released again to finish
testing.

Citation of Existing Rules Affected by this Order:
Amending WAC 131-48-100 and 131-48-110.

Statutory Authority for Adoption: RCW 28B.50.912.

Adopted under notice filed as WSR 16-23-158 on
November 23, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 19, 2017.

Beth Gordon
Executive Assistant
and Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-19-039,
filed 9/12/13, effective 10/13/13)

WAC 131-48-100 Eligibility to take the high school
equivalency test. The following individuals shall be eligible
to take the high school equivalency test in official high school
equivalency testing centers, provided that they are not
enrolled in public, private, or home-based instruction of high
school or a high school completion program at the time the
test is administered:

(1) Any person age nineteen or over who has not gradu-
ated from a public or private high school.

(2) Any person between the ages of sixteen and nineteen
who has not graduated from a public or private high school
and who has been adjudged by a school district in accordance
with rules of the state board of education to have a substantial
and warranted reason for leaving the regular high school edu-
cation program.

(3) Any student age sixteen or over who has completed
an education center individual student program in accordance
with the provisions of chapter 392-185 WAC.

(4) Any person between the ages of sixteen and twenty-
one who has not graduated from public or private high school
and is currently enrolled in the state options (open doors
1418) program.

(5) Any person between the ages of sixteen and nineteen
who has not graduated from a public or private high school,
and who has completed a program of home-based instruction
in compliance with RCW 28A.225.010(4) as certified by the
written and notarized statement of the parent(s) or legal
guardian(s) who provided the home-based instruction.

((5))) (6) Any person who is an active member of the
military, national guard, or reserves and has not received a
high school diploma.

((66))) (7) Adjudicated youth under the director of pris-
ons, jails, detention centers, parole and probation offices, and
other corrections facilities while enrolled in school if so
ordered by a court or officer of the court.

AMENDATORY SECTION (Amending WSR 13-19-039,
filed 9/12/13, effective 10/13/13)

WAC 131-48-110 Eligibility for award of high school
equivalency certificate. The high school equivalency certif-
icate shall be awarded jointly by the state board for commu-
nity and technical colleges and the superintendent of public
instruction to persons who achieve the minimum proficiency
level on the high school equivalency test and who meet the
following:

(1) Are residents of Washington state; and
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(2) Are nineteen years of age or older on the date of issu-
ance; or

(3) Have been adjudged by a district as possessing a sub-
stantial and warranted reason for leaving the regular high
school education program((<)); or

(4) Are currently enrolled in the state options (open
doors 1418) program; or

(5) Have completed a program of home-based instruc-
tion in compliance with RCW 28A.225.010(4) and chapter
28A.220 RCW((=

€))).or

(6) Are active members of the military, national guard,
or reserves((=

€6))) or

(7) Are adjudicated youth under the director of prisons,
jails, detention centers, parole and probation offices, and
other corrections facilities and so ordered by a court or officer
of the court.

WSR 17-04-023
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed January 23, 2017, 1:09 p.m., effective February 23, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposal gives authority to tow truck driv-
ers to haul disabled vehicles from the place where they
became disabled to the nearest appropriate repair facility
expediting the move.

Reasons for Supporting Proposal: To comply with fed-
eral requirements.

Citation of Existing Rules Affected by this Order:
Amending WAC 468-38-265(6).

Statutory Authority for Adoption: RCW 46.44.090,
46.44.0941.

Adopted under notice filed as WSR 16-23-137 on
November 22, 2016.

Changes Other than Editing from Proposed to Adopted
Version: Language was added to the initial proposal to
require the carrier to check their route for restrictions prior to
movement. The operator shal [shall] check the restrictions on
Washington state department of transportation's (WSDOT)
commercial vehicle services web site prior to each move-
ment. The load bearing axle(s) of the cobination [combina-
tion] shall not exceed: (A) Six hundred pounds per inch width
of tire; (B) twenty-two thousand pounds per single axle; (C)
forty-three thousand pounds per tandem axle set; (D) weight
limits for axle groups per formula in RCW 46.44.091; and (E)
posted limits and restrictions listed on WSDOT's commercial
vehicle services web site on the route travelled.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 5, 2017.

Kara Larson
Director of Risk Management
and Legal Services

AMENDATORY SECTION (Amending WSR 04-16-060,
filed 7/30/04, effective 8/30/04)

WAC 468-38-265 Tow trucks—Permitting for over-
size/overweight. (1) What classes of tow trucks are eligible
for special permits?

Special permits may be issued to Class B and Class C
tow trucks, including Class E tow trucks with either a Class B
or Class C rating.

(2) What is the duration of a special permit issued to
tow trucks?

The special permit issued specifically to tow trucks is an
annual permit from date of purchase.

(3) Are there size and weight limitations and/or
requirements to the special permit for tow trucks?

Permit limits and/or requirements are categorized as fol-
lows:

(a) Weight of tow truck: Maximum weights for tow
trucks are as follows:

(i) All classes of tow trucks must conform to RCW
46.44.041 when towing a disabled unit by draw bar or tow
chain method.

(i1)) When any portion of the weight of the disabled unit
rests upon a Class B, C or E (with B or C rating) tow truck;
the weight must not exceed:

(A) Six hundred pounds per inch width of tire up to
twenty-two thousand pounds per single axle; or

(B) Forty-three thousand pounds per tandem axle set; or

(C) The weight allowed for axle groups per formula in
RCW 46.44.091(1).

(iii) The tow truck steer axle must carry sufficient weight
to maintain safe operation.

(iv) A Class B tow truck steer axle must carry a mini-
mum of three thousand pounds at all times.

(v) A Class C tow vehicle steer axle must carry a mini-
mum of three thousand five hundred pounds at all times.

(vi) A Class E tow truck with B or C rating must meet the
requirement for minimum steer axle load for the rating.

(vii) The special permit does not allow a tow truck to
exceed legal weight limits when not in tow or haul status.

(b) Weight of disabled unit: Maximum weight for dis-
abled units towed under an annual special permit are as fol-
lows:

(1) When being towed by a Class B, C or E (with B or C
rating) tow truck, using a draw bar or tow chain method, the
weight of the disabled unit must conform with weight limits
in RCW 46.44.041, or to the limits of any special permit
issued to the disabled unit.
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(i1)) When a Class B, C or E (with B or C rating) tow truck
carries a portion of the weight of the disabled unit, the first
load bearing axle(s) of the disabled unit must not exceed:

(A) Six hundred pounds per inch width of tire;

(B) Twenty-two thousand pounds per single axle;

(C) Forty-three thousand pounds per tandem axle set;
and

(D) Weight limits for axle groups per formula in RCW
46.44.091.

(iii) A load recovery vehicle configured as a truck-trac-
tor/semi-trailer, or solo vehicle may carry either a divisible or
nondivisible load. The recovery vehicle is limited to weight
limits in RCW 46.44.041 when carrying divisible loads, or to
the weight limits in (a)(ii) of this subsection when carrying
nondivisible loads. The recovery vehicle must be rated as
either a Class B or Class C tow truck in order to be issued the
annual special permit.

(c) Height and width: No disabled unit, including load,
shall exceed fourteen feet in height or eight feet six inches in
width, except:

(i) When the disabled unit is authorized under a special
permit allowing a greater height or width. The allowances
granted under the special permit shall apply only to the route
identified on the special permit; or

(i1) Where an accident or collision has caused a disfig-
urement of the disabled unit resulting in a width greater than
eight feet six inches, but not exceeding ten feet in width. In
this event, during daylight hours the disabled unit must be
flagged per WAC 468-38-155, and during the hours of dark-
ness the extreme width must have clearance lights that com-
ply with the requirements of Code of Federal Regulation, 49
C.F.R.393.11.

(iii) Rear view mirrors may exceed the width authorized
in the special permit to a point that allows the driver a view to
the rear along both sides of the vehicle(s) in conformance
with Federal National Safety Standard 111 (49 C.F.R.
571.111).

(d) Length: All classes of single unit tow vehicles may
not exceed forty feet in length. The length of the disabled unit
shall not exceed the length for such vehicle established in
statute or as allowed by a special permit issued to the disabled
unit. The towing of a vehicle combination (i.e., tractor/trailer
or truck/trailer) is not authorized, except during an emergent
situation when directed by the state patrol or the department
to remove the disabled combination to the nearest safe loca-
tion off the highway.

(e) Restrictions and postings: An annual special permit
must not be used to exceed published road and bridge restric-
tions, or posted bridges. Restrictions and postings should be
reviewed online daily for changes, each permit will contain
this instruction. It is the operator's responsibility to remain
current with bridge restriction and posting information.

(f) Exceptions: Exceptions to the rules provided in this
section will be handled on an individual basis by separate
special permit, after the disabled unit has been moved to the
nearest safe location.

(4) Is there ever a time when a Class A or D tow truck
is authorized to exceed legal weight?

Class A and D tow trucks are not eligible for special per-
mits. In an emergent situation, when no other class of truck is
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available, either class truck may make or assist in making
short moves, at the direction of the state patrol or the depart-
ment, to the nearest safe location off the highway.

(5) What constitutes an emergent situation?

An emergent situation, for purposes of this section, is
defined as a disabled vehicle on any public highway, includ-
ing shoulders and access ramps.

(6) Is there ever a time when a heavy duty tow truck
can move in combination exceeding legal weights without
a permit?

When a heavy duty tow truck weighs the same or greater
than the disabled vehicle, a permit is not required to move the
disabled vehicle from the place where the vehicle became
disabled to the nearest appropriate repair facility. The opera-
tor shall check the restrictions on WSDOT's commercial
vehicle web site prior to each movement. The load bearing
axle(s) of the combination shall not exceed:

(a) Six hundred pounds per inch width of tire;

(b) Twenty-two thousand pounds per single axle;

(c) Forty-three thousand pounds per tandem axle set;

(d) Weight limits for axle groups per formula in RCW
46.44.091; and

(e) Posted limits and restrictions listed on WSDOT's
commercial vehicle services web site on the route traveled.

WSR 17-04-027
PERMANENT RULES
DEPARTMENT OF HEALTH

(Pharmacy Quality Assurance Commission)
[Filed January 24, 2017, 9:21 a.m., effective March 1, 2017]

Effective Date of Rule: March 1, 2017.

Purpose: WAC 246-901-080 Pharmacy assistant regis-
tration, the adopted rule is consistent with legislatively man-
dated amendments to chapter 18.64A RCW, by removing
language regarding the timing of pharmacy assistant registra-
tion renewals and removing reference to the fees being
included in the pharmacy ancillary personnel fee.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-901-080.

Statutory Authority for Adoption: Chapter 18.64A
RCW.

Other Authority: SB 5549 (chapter 4, Laws of 2016).

Adopted under notice filed as WSR 16-22-044 on Octo-
ber 28, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Permanent
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 5, 2017.

Tim Lynch, PharmD, MS, Chair
Pharmacy Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 00-15-081,
filed 7/19/00, effective 8/19/00)

WAC 246-901-080 Pharmacy assistant registration.
(1) Training. No formal training or educational program will
be required by the board, and there will be no age or educa-
tional restrictions. The supervising pharmacist shall thor-
oughly instruct the pharmacy assistant in the limitations of
the functions he or she may perform.

(2) Registration of pharmacy assistants. Any person
desiring registration as a pharmacy assistant shall apply to the
board for registration on forms to be supplied by the board.
((Fhefee-forregistration-will- be-ineludedin-thefee-forauthe-

rizationtoutihze the services-of pharmaey-aneillary person-
nek))

(3) It is the responsibility of the pharmacy assistant to
maintain a current mailing address with the board as required
by chapter 246-12 WAC. Pharmacy assistants shall notify the
board of any change of mailing address within thirty days of
the change.

(4) A pharmacy assistant registration must be renewed

((evefy—twe—ye&fs—eﬂ—ehe—&ssrs%&ﬂPs—bﬁﬂ&d-&te—”Phe—fee—fw

)) in accordance with WAC

246-907-0301.

WSR 17-04-038
PERMANENT RULES
LIQUOR AND CANNABIS
BOARD
[Filed January 25, 2017, 10:18 a.m., effective February 25, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this proposal is to implement
the application process, review process, and requirements for
the marijuana research license as established in RCW 69.50.-
372. RCW 69.50.372 gives the Washington state liquor and
cannabis board authority to adopt rules related to the imple-
mentation of the marijuana research license in RCW 69.50.-
372(5), including application requirements and administra-
tive provisions relating to the license. These rules are needed
to fully implement and issue the license.

Statutory Authority for Adoption: RCW 69.50.342,
69.50.345, and 69.50.372.

Adopted under notice filed as WSR 16-23-105 on
November 17, 2016.

Changes Other than Editing from Proposed to Adopted
Version: Minor adjustments were made to the proposed rules
prior to requesting adoption. These changes address that
research license applicants are not subject to the prioritization

Permanent
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requirements for other marijuana licensees, and clarify that
research licensees may use funds sourced from outside
Washington state for research efforts.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 25, 2017.

Jane Rushford
Chair

NEW SECTION

WAC 314-55-073 Marijuana research license. A mar-
ijuana research license allows a holder of the license to pro-
duce, process, and possess marijuana for the limited research
purposes provided in RCW 69.50.372. The WSLCB desig-
nates a scientific reviewer (reviewer) to review research
applications and make recommendations for the approval or
denial of research projects and to assess licensed research
activities. The following provisions are in addition to the
requirements for marijuana research licensees provided in
RCW 69.50.372.

(1) Eligibility and continuing requirements for
research license applications, prohibitions and restric-
tions.

(a) Other than the restrictions listed in this subsection,
any person, organization, agency, or business entity may
apply for a marijuana research license.

(b) Other marijuana licensees may apply for a research
license. Facilities at which the research is conducted must be
wholly separate and distinct from the marijuana business,
except:

(1) Licensed producers with a research license and
approved research project may grow marijuana plants or pos-
sess marijuana for research purposes at the producer's
licensed premises. However, all marijuana grown or pos-
sessed for research purposes or purposes other than those
related to the research project must be kept wholly separated
and distinct from commercial operations and must not be
comingled with or diverted to marijuana grown for commer-
cial purposes or purposes other than those related to the
research project; and

(i1) Licensed processors with a research license and
approved research project may possess marijuana for
research purposes at the processors licensed premises. How-
ever, all marijuana possessed for research purposes must be
kept wholly separated and distinct from all marijuana pos-
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sessed for commercial purposes or purposes other than those
related to the research project and must not be comingled
with or diverted to marijuana possessed for commercial pur-
poses or purposes other than those related to the research
project. Licensed processors who do not also hold a producer
license may not grow marijuana plants for the purposes of
research under a research license at the processor's licensed
location.

(c) Labs certified to perform quality assurance testing on
marijuana and marijuana products by the WSLCB may apply
for a research license. Certified labs with a research license
and approved research project must ensure that all marijuana
possessed for research purposes is wholly separated from and
is not comingled with marijuana possessed for state required
testing purposes for licensed producers or processors or mar-
ijuana possessed for any reason other than research purposes.

(d) All research license applicants and persons conduct-
ing research under the research license must be twenty-one
years of age or older.

(e) All research license applicants and those persons that
have managing control over an organization, agency, or busi-
ness entity must pass a criminal background check and finan-
cial investigation prior to being eligible to receive a research
license.

(f) Except as otherwise provided by chapter 69.50 RCW
and agency rule, no applicant for a research license may pos-
sess any marijuana plants or marijuana for research purposes
unless and until the research project is approved and the
applicant is notified that the research license is approved in
writing by the WSLCB.

(g) No research licensee may conduct research unless
and until the research project is approved by the reviewer and
the WSLCB in writing.

(2) Initial applications.

(a) Application made with business licensing services
(BLS).

(i) Applicants for a research license must apply through
BLS to begin the application process for a research license.

(i1) Upon submitting an application for a research license
through BLS, the applicant will receive an application letter
from the WSLCB directing the applicant to submit the addi-
tional application materials directly to the WSLCB's desig-
nated scientific reviewer (reviewer).

(A) The applicant must submit complete and accurate
additional application materials directly to the reviewer
within thirty days of the date of the application letter from the
WSLCB or by the date indicated on the application letter. It
is the responsibility of the research license applicant to com-
ply with the application requirements in this section and
ensure the application is complete, accurate, and successfully
submitted to the reviewer.

(B) Incomplete or incorrect additional application mate-
rials, materials that do not adhere to the content requirements
in this section, or materials not received by the reviewer by
5:00 p.m. on the 30th day or the application date as indicated
on the letter from the WSLCB will not be considered by the
reviewer and the WSLCB will withdraw the application after
receiving notice in writing from the reviewer.
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(b) Additional application materials requirements.

(1) Application materials that do not adhere to the content
requirements in this section or incomplete or incorrect appli-
cations will be withdrawn.

(i1)) The applicant is responsible for ensuring that no
information is included in the research plan that may compro-
mise the applicant's ability to secure patent, trade secret, or
other intellectual property protection. All application docu-
ments must be submitted by a person who has the legal
authority to represent the entity if the applicant is an entity
other than an individual person.

(iii) All documents must be submitted to the reviewer in
a legible PDF format.

(iv) All of the following information and documents are
required for each initial application:

(A) A completed cover page form, marijuana research
license application form, and signature page form created by
the WSLCB and available at the WSLCB's web site at
www.lcb.wa.gov.

(B) A research plan limited to four pages that includes
the following information:

(I) Purpose and goal(s) of the proposed research proj-
ect(s);

(IT) Key milestones and timelines for the research proj-
ect(s);

(IIT) Background and preliminary studies;

(IV) Amount of marijuana to be grown, if applicable,
including the justification with respect to milestone tasks;

(V) Anticipated cost of the proposed research project(s)
and funding available for the work;

(VD) Key personnel and organizations, including names
and roles;

(VII) Facilities, equipment, and other resources required
and available for conducting the proposed research proj-
ect(s).

(C) A biosketch for each individual involved in execut-
ing the proposed research project limited to two pages per
individual performing technical and administrative functions
essential to performing the proposed research, including
proof that the individual is twenty-one years of age or older.
Biosketches must be prepared using the National Institutes of
Health (NIH) biographical sketch format, available at http://
grants.nih.gov/grants/forms/new-renewal-revisions.htm.

(D) Letters of support limited to two pages per letter con-
firming the commitment of time and resources from external
personnel or organizations if external personnel or organiza-
tions will participate in research activities under an approved
research project. Letters of support are required to confirm
the commitment of time and resources from personnel
involved in the proposed research project(s) who are not
employed at the applicant organization. Letters of support
must include specific details regarding the type(s) and magni-
tude of the time and resources being committed to the pro-
posed research project(s) and must be signed by individuals
having the authority to make such commitments.

(E) For all project(s) involving human or animal sub-
jects, documentation of all required institutional review
board (IRB) or institutional animal care and use committee
(TACUC) approvals. Documents must be provided on IRB or
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IACUC letterhead and be signed by authorized officials of
those regulatory bodies.

(v) Documents that do not conform to the requirements
in subsection (b) of this section may be withdrawn. All non-
form documents must conform to the following require-
ments:

(A) Eight and one-half by 11-inch portrait-oriented page
dimensions;

(B) Single-spaced with all margins measuring at least
one inch; and

(C) At least 12-point font in Times New Roman or Arial,
not proportionately reduced.

(c) Review by the WSLCB's designated scientific
reviewer.

(1) If the applicant submits application materials to the
reviewer by the required deadline specified by the WSLCB's
application letter and the reviewer determines the additional
application materials are complete and meet the document
requirements specified in this section, the reviewer will pro-
ceed with reviewing the research project to evaluate whether
the project complies with the provisions of RCW 69.50.372
(1) and (2).

(i1)) When evaluating research projects, the reviewer
must:

(A) Ensure confidentiality; and

(B) Screen members of the reviewer panel for any con-
flicts of interest and take appropriate measures if a conflict of
interest is identified.

(iii) The reviewer will assess fees for the review of the
research project proposal directly to the applicant pursuant to
RCW 69.50.372(7). The reviewer will not recommend
approval of an application for any research license for which
an unpaid balance of fees to the reviewer is due regardless of
the recommendation of the reviewer regarding the suffi-
ciency of the research project.

(iv) If at any time during the process of review the
reviewer finds that the additional application materials are
not complete, the reviewer will notify the WSLCB in writing
and the WSLCB will withdraw the application.

(v) The reviewer will supply a written evaluation to the
WSLCB in writing after completing review of the research
project. Evaluations will provide the approval recommenda-
tion status; determination(s) of the applicable research cate-
gory or categories; and, as applicable, the reasons for a "Not
Approved" recommendation. The WSLCB will provide writ-
ten evaluations to applicants following completion of the
review process by the reviewer along with the WSLCB's
approval or denial of the research license.

(d) WSLCB requirements and licensing process. If the
reviewer indicates the application for a research license
should be approved, the following requirements must be met
prior to final approval of the license by the WSLCB.

(1) The WSLCB will request criminal background and
financial information from the research license applicant and
evaluate the applicant(s) pursuant to the standards and
requirements established in WAC 314-55-020 except that
research license applicants are not subject to prioritization
under subsection (3) of that section;

(i1) Funding of the proposed research must be disclosed
by the applicant(s) in amount, timing and source(s). Funding
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sources may include organizational resources and individuals
and organizations that are not part of the person, organiza-
tion, agency, or business entity applying for the research
license. Out-of-state resources may be included, but must be
identified;

(iii) The applicant(s) must adhere to the notice posting
requirements under WAC 314-55-020;

(iv) The applicant must demonstrate access to and profi-
ciency with the traceability system; and

(v) The applicant must meet facility security require-
ments as provided in WAC 314-55-083 prior to being granted
a license.

(3) Research license withdrawal and denials.

(a) The WSLCB will withdraw an application if:

(i) The application or additional application materials are
determined incomplete or incorrect by the WSLCB or its des-
ignated reviewer;

(i1) The additional application materials are not timely
received by the reviewer as provided in this section; or

(iii) The applicant(s) request withdrawal of a research
license application at any time in the application process. The
applicant must request the withdrawal in writing and is
responsible for any review costs due to the reviewer. The vol-
untary withdrawal of a research license application does not
result in a hearing right.

(b) The WSLCB will deny a research license if:

(i) The scientific reviewer does not recommend approval
of the license after reviewing the research proposal for com-
pliance with this section or RCW 69.50.372;

(i1) The applicant does not meet the requirements for a
license under this section or RCW 69.50.372; or

(iii) The applicant provides false or misleading informa-
tion in any of the materials it submits to the WSLCB or the
reviewer.

(c) If the WSLCB denies a research application for the
reasons provided in (b)(iii) of this subsection or for failing to
meet criminal history or administrative violations require-
ments under this section, the applicant(s) is prohibited from
reapplying for a research license for one calendar year from
the date of the WSLCB's denial of the license.

(d) A person or entity that has outstanding unpaid review
fees owing to the scientific reviewer is prohibited from reap-
plying for a research license until all review fees are paid to
the scientific reviewer.

(4) Reporting required.

(a) The WSLCB or the WSLCB's designated reviewer
may require reporting by or auditing of research licensees as
necessary.

(b) The WSLCB's designated reviewer must submit an
annual status report of all completed and ongoing research
projects for the previous year to the WSLCB by December
31st of each calendar year.

(c) The licensee must adhere to the reporting require-
ments in the traceability system under WAC 314-55-083.

(d) The reviewer must immediately notify the WSLCB if
it receives information indicating that a research licensee is
operating outside the scope of the projects approved under a
research license.
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(5) Adding an additional research project or chang-
ing existing approved research project process (after
licensure).

(a) A research licensee is restricted to only those
research activities under a research project that has been
reviewed and approved by reviewer.

(b) Applications to add a new project or change an exist-
ing approved project is the same as what is required for initial
application except that a new license application through
BLS is not required. To apply to add a new research project
or change an existing approved project, a research licensee
must submit all materials to the reviewer as required under
subsection (2)(b) of this section. Incomplete project applica-
tions will not be considered.

(c) The reviewer will review the application for a new
research project or change to an existing approved research
project pursuant to subsection (2)(c) of this section. The
reviewer will supply a written evaluation to the WSLCB and
the licensee in writing after completing review of the applica-
tion for a new research project or a change to an existing
approved research project. Evaluations will provide the
approval recommendation status; determination(s) of the
applicable research category or categories; and, as applicable,
the reasons for a "Not Approved" recommendation.

(6) Research license renewals.

(a) Research license renewals operate on an annual basis,
based on the license issuance date. A licensee must have an
ongoing approved research project or an application for a
new research project to be eligible for license renewal. The
WSLCB will notify the licensee and reviewer ninety days
prior to the license renewal date. The licensee must provide a
status report to the reviewer or an application for a new
research project if the licensee's ongoing approved research
project will end within thirty days prior to or after the renewal
date. The status report or application must be received by the
reviewer within thirty days of the ninety-day renewal notice
from the WSLCB or the license will not be renewed.

(b) The reviewer will notify the WSLCB in writing if the
licensee meets the requirements for renewal not later than fif-
teen days prior to the licensee's renewal date.

(c) If the reviewer determines that the research project
does not meet requirements for renewal due to lack of an
ongoing project or for failure to meet the requirements of
RCW 69.50.372 or this section for a proposed new project,
the reviewer will recommend the WSLCB not renew the
license.

(d) The WSLCB will review the licensee's violation his-
tory and criminal background check prior to renewal. If the
violation history or criminal records disqualifies the licensee
from eligibility for a research license under WAC 314-55-
050, the WSLCB will not renew the license.

(7) License revocation.

(a) The WSLCB may revoke an application for the fol-
lowing reasons:

(1) The WSLCB has reason to believe that marijuana is
being diverted from the research licensee;

(i1) The research licensee operates outside the scope of
the research project(s) approved under the license issued to
the licensee;
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(iii) The applicant makes a misrepresentation of fact, or
fails to disclose a material fact to the WSLCB during the
application process or any subsequent investigation after a
license has been issued;

(iv) The WSLCB finds that the licensee possesses mari-
juana plants, marijuana, or marijuana products that are not
accounted for in the traceability system;

(v) The research licensee makes changes to their operat-
ing plan, entity structure, or location without prior approval
from the WSLCB;

(vi) The research licensee fails to maintain security
requirements for the licensed research facility; or

(vii) The licensee violates any provision of chapter 69.50
RCW or this chapter.

(b) A licensee may request voluntary cancellation of a
license at any time. The licensee must request cancellation of
a research license to the WSLCB in writing. The voluntary
cancellation of a research license does not result in a hearing
right.

(8) Marijuana disposal requirements.

(a) Licensees must dispose of marijuana as provided in
WAC 314-55-097.

(b) Licensees must dispose of marijuana if the research
license is discontinued for any reason. A licensee may trans-
fer plants to another marijuana research licensee. A licensee
may work with the WSLCB to dispose of marijuana or mari-
juana plants.

(9) An applicant or licensee may request an administra-
tive hearing to contest the withdrawal, denial, nonrenewal, or
revocation of a research license pursuant to chapter 34.05
RCW. A request for a hearing must be made in writing and
received by the WSLCB no later than twenty days after the
date the notification of withdrawal, denial, nonrenewal, or
revocation was mailed to the applicant or licensee. Appeal
requests submitted in paper form may be delivered to the
WSLCB in person during normal business hours at 3000
Pacific Avenue S.E., Olympia, WA 98501, or mailed to the
WSLCB. Mailed appeal requests must be addressed to:
WSLCB, ATTN: Adjudicative Proceedings Coordinator,
P.O. Box 43076, Olympia, WA 98504-3076 or, for certified
mail, WSLCB, ATTN: Adjudicative Proceedings Coordina-
tor, 3000 Pacific Avenue S.E., Olympia, WA 98501.

WSR 17-04-039
PERMANENT RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed January 25,2017, 10:21 a.m., effective February 25, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The agency is amending these rules to correct
agency names and WAC citations for programs formerly
administered by the department of social and health services
that are now administered by the health care authority.

Citation of Existing Rules Affected by this Order:
Amending WAC 182-531-0300, 182-531-0400, 182-531-
0650, 182-531-1100, 182-531-1450, 182-531-1700, 182-
531-1750, 182-531-1800, and 182-531-1850.
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Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Adopted under notice filed as WSR 16-23-155 on
November 22, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
9, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 9, Repealed 0.

Date Adopted: January 25, 2017.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-0300 Anesthesia providers and cov-
ered physician-related services. The ((department)) medic-
aid agency bases coverage of anesthesia services on medicare
policies and the following rules:

(1) The ((department)) agency reimburses providers for
covered anesthesia services performed by:

(a) Anesthesiologists;

(b) Certified registered nurse anesthetists (CRNAs);

(¢) Oral surgeons with a special agreement with the
((department)) agency to provide anesthesia services; and

(d) Other providers who have a special agreement with
the ((department)) agency to provide anesthesia services.

(2) The ((department)) agency covers and reimburses
anesthesia services for children and noncooperative clients in

those situations where the medically necessary procedure
cannot be performed if the client is not anesthetized. A state-
ment of the client-specific reasons why the procedure could
not be performed without specific anesthesia services must
be kept in the client's medical record. Examples of such pro-
cedures include:

(a) Computerized tomography (CT);

(b) Dental procedures;

(c) Electroconvulsive therapy; and

(d) Magnetic resonance imaging (MRI).

(3) The ((department)) agency covers anesthesia services
provided for any of the following:

(a) Dental restorations and/or extractions:

(b) Maternity per subsection (9) of this section. See
WAC ((388-531+-1550)) 182-531-1550 for information about
sterilization/hysterectomy anesthesia;

(c) Pain management per subsection (5) of this section;

(d) Radiological services as listed in WAC ((388-53+-
1456)) 182-531-1450; and
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(e) Surgical procedures.

(4) For each client, the anesthesiologist provider must do
all of the following:

(a) Perform a preanesthetic examination and evaluation;

(b) Prescribe the anesthesia plan;

(c) Personally participate in the most demanding aspects
of the anesthesia plan, including, if applicable, induction and
emergence;

(d) Ensure that any procedures in the anesthesia plan that
the provider does not perform, are performed by a qualified
individual as defined in the program operating instructions;

(e) At frequent intervals, monitor the course of anesthe-
sia during administration;

(f) Remain physically present and available for immedi-
ate diagnosis and treatment of emergencies; and

(g) Provide indicated post anesthesia care.

(5) The ((department)) agency does not allow the

((anaesthestologist)) anesthesiologist provider to:
(a) Direct more than four anesthesia services concur-

rently; and

(b) Perform any other services while directing the single
or concurrent services, other than attending to medical emer-
gencies and other limited services as allowed by medicare
instructions.

(6) The ((department)) agency requires the anesthesiolo-
gist provider to document in the client's medical record that
the medical direction requirements were met.

(7) General anesthesia:

(a) When a provider performs multiple operative proce-
dures for the same client at the same time, the ((department))
agency reimburses the base anesthesia units (BAU) for the
major procedure only.

(b) The ((department)) agency does not reimburse the
attending surgeon for anesthesia services.

(¢) When more than one anesthesia provider is present
on a case, the ((department)) agency reimburses as follows:

(1) The supervisory anesthesiologist and certified regis-
tered nurse anesthetist (CRNA) each receive fifty percent of
the allowed amount.

(i1) For anesthesia provided by a team, the ((depart-
rent)) agency limits reimbursement to one hundred percent
of the total allowed reimbursement for the service.

(8) Pain management:

(a) The ((department)) agency pays CRNAs or anesthe-
siologists for pain management services.

(b) The ((department)) agency allows two postoperative
or pain management epidurals per client, per hospital stay
plus the two associated E&M fees for pain management.

(9) Maternity anesthesia:

(a) To determine total time for obstetric epidural anes-
thesia during normal labor and delivery and c-sections, time
begins with insertion and ends with removal for a maximum
of six hours. "Delivery" includes labor for single or multiple
births, and/or cesarean section delivery.

(b) The ((department)) agency does not apply the six-
hour limit for anesthesia to procedures performed as a result
of post-delivery complications.

(c) See WAC ((388-531+-1550)) 182-531-1550 for infor-
mation on anesthesia services during a delivery with steriliza-
tion.
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(d) See chapter ((388-533)) 182-533 WAC for more
information about maternity-related services.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-0400 Client responsibility for reim-
bursement for physician-related services. Clients may be
responsible to reimburse the provider, as described under
WAC ((388-56+-0400)) 182-501-0100, for noncovered ser-
vices as defined in WAC ((388-504-6650)) 182-501-0050 or
for services excluded from the client's benefits package as
defined under WAC ((388-561-0069)) 182-501-0060. Cli-
ents whose care is provided under CHIP may be responsible
for copayments as outlined in chapter ((388-542)) 182-542
WAC. Also, see WAC ((388-502-6160;)) 182-502-0160 Bill-
ing the client.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-0650 Hospital physician-related ser-
vices not requiring authorization when provided in

((department-approved)) agency-approved centers of

excellence or hospitals authorized to provide the specific

services. The ((department)) medicaid agency covers the fol-
lowing services without prior authorization when provided in
((department-appreved)) agency-approved centers of excel-

lence. The ((department)) agency issues periodic publications
listing centers of excellence. These services include the fol-

lowing:

(1) All transplant procedures specified in WAC ((388-
550-1900)) 182-550-1900;

(2) Chronic pain management services, including outpa-
tient evaluation and inpatient treatment, as described under
WAC ((388-556-2400)) 182-550-2400. See also WAC ((388-
531-0700)) 182-531-0700;

(3) Sleep studies including, but not limited to, polysom-
nograms for clients one year of age and older. The ((depart-
ment)) agency allows sleep studies only in outpatient hospital
settings as described under WAC ((388-550-63590)) 182-550-
6350. See also WAC ((388-5314-1560)) 182-531-1500; and

(4) Diabetes education, in a DOH-approved facility, per
WAC ((388-556-6360)) 182-550-6300.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1100 Out-of-state physician services.
(1) The ((department)) medicaid agency covers medical ser-
vices provided to eligible clients who are temporarily located
outside the state, subject to the provisions of this chapter and
WAC ((388-561+-6180)) 182-501-0180.

(2) Out-of-state border areas as described under WAC
((388-561-61+75)) 182-501-0175 are not subject to out-of-
state limitations. The ((department)) agency considers physi-
cians in border areas as providers in the state of Washington.

(3) In order to be eligible for reimbursement, out-of-state
physicians must meet all criteria for, and must comply with
all procedures required of in-state physicians, in addition to
other requirements of this chapter.
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1450 Radiology physician-related ser-
vices. (1) The ((department)) medicaid agency reimburses
radiology services subject to the limitations in this section
and under WAC ((388-531-0360)) 182-531-0300.

(2) The ((department)) agency does not make separate
payments for contrast material. The exception is low osmolar
contrast media (LOCM) used in intrathecal, intravenous, and
intra-arterial injections. Clients receiving these injections
must have one or more of the following conditions:

(a) A history of previous adverse reaction to contrast
material. An adverse reaction does not include a sensation of
heat, flushing, or a single episode of nausea or vomiting;

(b) A history of asthma or allergy;

(c) Significant cardiac dysfunction including recent or
imminent cardiac decompensation, severe arrhythmias,
unstable angina pectoris, recent myocardial infarction, and
pulmonary hypertension;

(d) Generalized severe debilitation;

(e) Sickle cell disease;

(f) Preexisting renal insufficiency; and/or

(g) Other clinical situations where use of any media
except LOCM would constitute a danger to the health of the
client.

(3) The ((department)) agency reimburses separately for
radiopharmaceutical diagnostic imaging agents for nuclear
medicine procedures. Providers must submit invoices for
these procedures when requested by the ((department))
agency, and reimbursement is at acquisition cost.

(4) The ((department)) agency reimburses general anes-
thesia for radiology procedures. See WAC ((388-531-0300))
182-531-0300.

(5) The ((department)) agency reimburses radiology pro-
cedures in combination with other procedures according to
the rules for multiple surgeries. See WAC ((388-531-17090))
182-531-1700. The procedures must meet all of the following
conditions:

(a) Performed on the same day;

(b) Performed on the same client; and

(c) Performed by the same physician or more than one
member of the same group practice.

(6) The ((department)) agency reimburses consultation
on X-ray examinations. The consulting physician must bill
the specific radiological X-ray code with the appropriate pro-
fessional component modifier.

(7) The ((department)) agency reimburses for portable
X-ray services furnished in the client's home or in nursing
facilities, limited to the following:

(a) Chest or abdominal films that do not involve the use
of ((centractfeontrast])) contrast media;

(b) Diagnostic mammograms; and

(c) Skeletal films involving extremities, pelvis, vertebral
column or skull.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1700 Surgical physician-related ser-
vices. (1) The ((department's)) agency's global surgical reim-
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bursement for all covered surgeries includes all of the follow-
ing:
(a) The operation itself;
(b) Postoperative dressing changes, including:
(1) Local incision care and removal of operative packs;
(i) Removal of cutaneous sutures, staples, lines, wire,
tubes, drains, and splints;

(iii) Insertion, irrigation, and removal of urinary cathe-
ters, routine peripheral intravenous lines, nasogastric and rec-
tal tubes; or

(iv) Change and removal of tracheostomy tubes.

(c) All additional medical or surgical services required
because of complications that do not require additional oper-
ating room procedures.

(2) The ((department's)) agency's global surgical reim-
bursement for major surgeries, includes all of the following:

(a) Preoperative visits, in or out of the hospital, begin-
ning on the day before surgery; and

(b) Services by the primary surgeon, in or out of the hos-
pital, during a standard ninety-day postoperative period.

(3) The ((department's)) agency's global surgical reim-
bursement for minor surgeries includes all of the following:

(a) Preoperative visits beginning on the day of surgery;
and

(b) Follow-up care for zero or ten days, depending on the
procedure.

(4) When a second physician provides follow-up ser-
vices for minor procedures performed in hospital emergency
departments, the ((department)) agency does not include
these services in the global surgical reimbursement. The phy-
sician may bill these services separately.

(5) The ((department's)) agency's global surgical reim-
bursement for multiple surgical procedures is as follows:

(a) Payment for multiple surgeries performed on the
same client on the same day equals one hundred percent of
the ((department's)) agency's allowed fee for the highest
value procedure. Then,

(b) For additional surgical procedures, payment equals

fifty percent of the ((department's)) agency's allowed fee for
each procedure.

(6) The ((department)) agency allows separate reim-
bursement for any of the following:

(a) The initial evaluation or consultation;

(b) Preoperative visits more than one day before the sur-
gery;

(c) Postoperative visits for problems unrelated to the sur-
gery; and

(d) Postoperative visits for services that are not included
in the normal course of treatment for the surgery.

(7) The ((department's)) agency's reimbursement for
endoscopy is as follows:

(a) The global surgical reimbursement fee includes fol-
low-up care for zero or ten days, depending on the procedure.

(b) Multiple surgery rules apply when a provider bills
multiple endoscopies from different endoscopy groups. See
subsection (4) of this section.

(¢) When a physician performs more than one endoscopy
procedure from the same group on the same day, the ((depart-
ment)) agency pays the full amount of the procedure with the
highest maximum allowable fee.
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(d) The ((department)) agency pays the procedure with
the second highest maximum allowable fee at the maximum

allowable fee minus the base diagnostic endoscopy proce-
dure's maximum allowed amount.

(e) The ((department)) agency does not pay when pay-
ment for other codes within an endoscopy group is less than
the base code.

(8) The ((department)) agency restricts reimbursement
for surgery assists to selected procedures as follows:

(a) The ((department)) agency applies multiple surgery
reimbursement rules for surgery assists ((apply)). See subsec-

tion (4) of this section.

(b) Surgery assists are reimbursed at twenty percent of
the maximum allowable fee for the surgical procedure.

(c) A surgical assist fee for a registered nurse first assis-
tant (RNFA) is reimbursed if the nurse has been assigned a
provider number.

(d) A provider must use a modifier on the claim with the
procedure code to identify surgery assist.

(9) The ((department)) agency bases payment splits
between preoperative, intraoperative, and postoperative ser-
vices on medicare determinations for given surgical proce-
dures or range of procedures. The ((department)) agency pays
any procedure that does not have an established medicare
payment split according to a split of ten percent - eighty per-
cent - ten percent respectively.

(10) For preoperative and postoperative critical care ser-
vices provided during a global period refer to WAC ((388-
531-6450)) 182-531-0450.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1750 Transplant coverage for physi-

cian-related services. The ((department)) medicaid agency

covers transplants when performed in ((a—department-
appreved)) an agency-approved center of excellence. See

WAC ((388-550-1960)) 182-550-1900 for information
regarding transplant coverage.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1800 Transplant coverage—Medical
criteria to receive transplants. See WAC ((388-550-2000))
182-550-2000 for information about medical criteria to
receive transplants.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-531-1850 Payment methodology for physi-
cian-related services—General and billing modifiers.
GENERAL PAYMENT METHODOLOGY

(1) The ((department)) medicaid agency bases the pay-
ment methodology for most physician-related services on
medicare's RBRVS. The ((department)) agency obtains infor-

mation used to update the ((department's)) agency's RBRVS
from the MPFSPS.
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(2) The ((department)) agency updates and revises the
following RBRVS areas each January prior to the ((depart-

ment's)) agency's annual update.

(3) The ((department)) agency determines a budget-neu-
tral conversion factor (CF) for each RBRVS update, by:

(a) Determining the units of service and expenditures for
a base period. Then,

(b) Applying the latest medicare RVU obtained from the
MPFSDB, as published in the MPFSPS, and GCPI changes
to obtain projected units of service for the new period. Then,

(c) Multiplying the projected units of service by conver-
sion factors to obtain estimated expenditures. Then,

(d) Comparing expenditures obtained in (c) of this sub-
section with base period expenditure levels. Then,

(e) Adjusting the dollar amount for the conversion factor
until the product of the conversion factor and the projected
units of service at the new RVUs equals the base period
amount.

(4) The ((department)) agency calculates maximum
allowable fees (MAFs) in the following ways:

(a) For procedure codes that have applicable medicare
RVUs, the three components (practice, malpractice, and
work) of the RVU are:

(i) Each multiplied by the statewide GPCI. Then,

(i1) The sum of these products is multiplied by the appli-
cable conversion factor. The resulting RVUs are known as
RBRVS RVUs.

(b) For procedure codes that have no applicable medi-
care RVUs, RSC RVUs are established in the following way:

(1) When there are three RSC RVU components (prac-
tice, malpractice, and work):

(A) Each component is multiplied by the statewide
GPCI. Then,

(B) The sum of these products is multiplied by the appli-
cable conversion factor.

(i1)) When the RSC RVUs have just one component, the
RVU is not GPCI adjusted and the RVU is multiplied by the
applicable conversion factor.

(c) For procedure codes with no RBRVS or RSC RVUs,

the ((department)) agency establishes maximum allowable
fees, also known as "flat" fees.

(1) The ((department)) agency does not use the conver-
sion factor for these codes.

(i) The ((department)) agency updates flat fee reim-
bursement only when the legislature authorizes a vendor rate
increase, except for the following categories which are
revised annually during the update:

(A) Immunization codes are reimbursed at EAC. (See
WAC ((388-530-10590)) 182-530-1050 for explanation of
EAC.) When the provider receives immunization materials
from the department of health, the ((department)) agency
pays the provider a flat fee only for administering the immu-
nization.

(B) A cast material maximum allowable fee is set using
an average of wholesale or distributor prices for cast materi-
als.

(iii) Other supplies are reimbursed at physicians' acquisi-
tion cost, based on manufacturers' price sheets. Reimburse-
ment applies only to supplies that are not considered part of
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the routine cost of providing care (e.g., intrauterine devices
(IUDs)).

(d) For procedure codes with no RVU or maximum
allowable fee, the ((department)) agency reimburses "by
report." By report codes are reimbursed at a percentage of the
amount billed for the service.

(e) For supplies that are dispensed in a physician's office
and reimbursed separately, the provider's acquisition cost
when flat fees are not established.

(f) The ((department)) agency reimburses at acquisition
cost those HCPCS J and Q codes that do not have flat fees
established.

(5) The technical advisory group reviews RBRVS
changes.

(6) The ((department)) agency also makes fee schedule
changes when the legislature grants a vendor rate increase
and the effective date of that increase is not the same as the
((department's)) agency's annual update.

(7) If the legislatively authorized vendor rate increase, or
other increase, becomes effective at the same time as the
annual update, the ((department)) agency applies the increase
after calculating budget-neutral fees. The ((department))
agency pays providers a higher reimbursement rate for pri-
mary health care E&M services that are provided to children
age twenty and under.

(8) The ((department)) agency does not allow separate
reimbursement for bundled services. However, the ((depart-
ment)) agency allows separate reimbursement for items con-
sidered prosthetics when those items are used for a perma-
nent condition and are furnished in a provider's office.

(9) Variations of payment methodology which are spe-
cific to particular services and which differ from the general
payment methodology described in this section are included

in the sections dealing with those particular services.
CPT/HCFA MODIFIERS

(10) A modifier is a code a provider uses on a claim in
addition to a billing code for a standard procedure. Modifiers
eliminate the need to list separate procedures that describe
the circumstance that modified the standard procedure. A
modifier may also be used for information purposes.

(11) Certain services and procedures require modifiers in
order for the ((department)) agency to reimburse the pro-
vider. This information is included in the sections dealing
with those particular services and procedures, as well as the
fee schedule.

WSR 17-04-042
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed January 25, 2017, 11:16 a.m., effective February 25, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-61A-202 Inheritance or devise (Rule
61A-202) and 458-61A-210 Irrevocable trusts (Rule 61A-
210), describe the required documentation to substantiate an
exemption to real estate excise tax when real property is
transferred. Rules 61A-202 and 61A-210 are being amended
to reflect legislative changes due to the passage of SHB 2539
(2016) which clarified the documentation requirements to
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qualify for an exemption to real estate excise tax when real
property is transferred. The department is proposing revi-
sions to Rules 61A-202 and 61A-210 that include:

*  Adding the following definitions:

- Heir.
- Lack of probate affidavit.
- Nonpro rata distribution.

*  Clarifying the types of documents required when real
property transfers through a devise by will or inheri-
tance.

* Reorganizing subsections and examples for readability
purposes.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-61A-202 and 458-61A-210.

Statutory Authority for Adoption: RCW 82.45.150 and
82.01.060(2).

Adopted under notice filed as WSR 16-23-055 on
November 10, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 25, 2017.

Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-02-018,
filed 12/29/14, effective 1/29/15)

WAC 458-61A-202 Inheritance or devise. (1) Intro-
duction. Transfers of real property ((by-inheritanee—ot))
through a devise by will or inheritance are not subject to the
real estate excise tax. For the purpose of this exemption, it
does not matter whether the real property transferred was
encumbered by underlying debt at the time it was inherited or
devised.

(2) Definitions. For the purposes of this rule, the follow-
ing definitions apply:

(a) "Heir" means a person, including the surviving
spouse or surviving domestic partner, who is entitled under
the statutes of intestate succession to the real and personal
property of a decedent on the decedent's death intestate;

(b) "Lack of probate affidavit" means a signed and nota-

rized document declaring that the affiant or affiants are the
rightful heir or heirs to the property and containing the fol-
lowing information:

(i) The names of the affiant or affiants:;
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(ii) The relationship of the affiant or affiants to the dece-

dent;

(ii1) The names of all other heirs of the decedent living at
the time of the decedent's death;

(iv) A description of the real property:

(v) Whether the decedent left a will that includes a
devise of real property; and

(vi) Any other information the department may require.

(c) "Nonpro rata distribution" is a distribution in which
the transfer of real property to the heirs or devisees may not
be in proportion to their interests.

(3) Examples. This rule contains examples that identify

a number of facts and then state a conclusion. These exam-
ples should be used only as a general guide. The tax results of
other situations must be determined after a review of all of
the facts and circumstances.

(4) Nonpro rata distributions. A nonpro rata distribu-
tion ((is-one-tn-which-the-transfer of real propertyto-the heirs
lovi bei . heir E

3))) made by a personal representative of a probated
estate or by the trustee of a trust is not subject to the real
estate excise tax if:

(a) The transfer is authorized under the nonintervention
powers of a personal representative under RCW 11.68.090 or
under the nonpro rata distribution powers of a trustee under
RCW 11.98.070(15); and

(b) If no consideration is given to the personal represen-
tative or the trustee for the transfer.

For the purpose of this rule, consideration does not
include the indebtedness balance of any real property that is
encumbered by a security lien.

(c) Example 1. Aunt Mary wills her entire estate equally
to her three nieces, Meg, Beth, and Jo. The estate consists of
her primary residence. a cottage at the ocean, and significant

cash assets, among other things. Rather than take title to the
two parcels of real estate in all three names, the estate may be

distributed by deeding the primary residence to Meg, the
oceanfront property to Beth, and the majority of the cash
assets to Jo.
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(5) Subsequent transfers. A transfer of property from
an heir to a third party is subject to the real estate excise tax.
((Examples:))

(a) Example 2. Steve inherits real property from his
mother's estate. He sells the property to his son for $50,000.
The transfer of the property from the estate to Steve is exempt
from real estate excise tax. The subsequent sale of the prop-
erty to his son is a taxable event, and real estate excise tax is
due based upon the full sales price of $50,000.

(b) Example 3. Susan inherits real property from her
father's estate. She decides to sell it to a friend on a real estate
contract for $100,000. Real estate excise tax is due on the
$100,000.

(c) Example 4. Sheri and her two sisters inherit their
father's home, valued at $180,000, in equal portions. Sheri
wants sole ownership of the home, but there are not "in-kind"
assets of sufficient value to be distributed by the personal rep-
resentative to her two sisters in a nonpro rata distribution. In
order to take title directly from the personal representative,
Sheri pays each of her sisters $60,000, and they quitclaim
their right to the property under the will. Real estate excise
tax is due on the total of $120,000 paid for the property.

((4))) (6) Exemptions and required documentation.
A transfer of real property through a devise by will or inheri-
tance is exempt from the real estate excise tax for the follow-
ing types of transfers. Refer to WAC 458-61A-303 (Affida-
vit) to determine if a real estate excise tax affidavit is required
to document the exempt transfers. Additional documentation
may be required to substantiate each exemption, and must be
provided to the county treasurer of the county in which the
real property is located and recorded with the county auditor:

(a) Community property agreement or right of survi-
vorship. If the transfer of real property to a surviving spouse
or surviving domestic partner is in accordance with a com-

munity property agreement or ((a-survivership-elause-isneot
b | )

€5))) right of survivorship clause, copies of the recorded
agreement and a certified copy of the death certificate are

required.
(b) Joint tenants with rights of survivorship and

remainder interests. ((Thetransfer-of)) If real property is
transferred upon the death of a joint tenant to the remaining

joint tenants under right of survivorship ((isnet-subjeet-te-the
real-estate-exeise-tax:

€6))). a certified copy of the death certificate is required.

(c) Life estates and remainder interests. The transfer
of a life estate to the grantor with a remainder interest to
another party is not a taxable transfer if no consideration
passes. ((Ferexample;))

Example 5. Nate and Libby convey their property to
their son, Rex, and retain a life estate. The transaction is not
subject to real estate excise tax because Rex pays no consid-
eration. Upon the deaths of Nate and Libby, the title will vest
in Rex and no real estate excise tax is due. However, if Nate
and Libby convey their property to Rex, while retaining a life
estate, and Rex pays any consideration for his future interest,
the transaction is taxable. Real estate excise tax is due on the
total consideration paid.

() (d) Transfer on death deeds. If the transfer of
real property is pursuant to a previously recorded transfer on
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death deed, upon the death of the transferor to the benefi-
ciary(ies) named in the transfer on death deed ((eceursupon

the-death-of the transferor-and-isgenerally not subjeetto-the
real-estate-exeise-tax)), a certified copy of the death certifi-
cate is required. However, if the transfer of real property pur-
suant to a transfer on death deed satisfies a contractual obli-
gation of the transferor owed to the beneficiary(ies) desig-
nated in the transfer on death deed, real estate excise tax is
due on the transfer.

(« ‘R . . (o
]E]EE}.H!E oR Eiilfi.ikiiifi

autherity-of the-grantor;

te))) (e) Trusts. If real property is transferred under the
terms of a trust instrument, a certified copy of the death cer-
tificate and a copy of that portion of the trust instrument
showing the authority of the grantor are required. For addi-
tional information on the application of real estate excise tax
to transfers of real property under the terms of a trust, see
WAC 458-61A-210 (Irrevocable trusts) and WAC 458-61A-

211 (Mere change in identity or form—Family corporations
and partnerships).

(f) Probate. ((Ia—the-ease—ef)) For real property trans-
ferred under a probated will, a certified copy of the letters tes-
tamentary, or in the case of intestate administration, a certi-
fied copy of the letters of administration, showing that the
grantor is the court appointed executor/executrix or adminis-
trator((3

(d)—Joi ith—ric} ¢ . hi 1
. tod ot tithe:

€e))) is required.

(g) Court order. If ((the)) real property is ((being))
transferred pursuant to a court order, a certified copy of the
court order requiring the transfer of property((;)) and con-
firming that the grantor is required to do so under the terms of
the order((z
transferred-pursuant-to-a-transfer-on-death-deed;the-benefi-

N d ; toath-deed ’ Fiod

) Other:)) is required.

(h) Community property interest. If the community
property interest of the decedent is ((being)) transferred to a
surviving spouse or surviving domestic partner absent the
documentation ((set-forth-in(a)-threugh(f})) described in (a),
(b). (e). (), or (g) of this subsection, a certified copy of the
death certificate and a signed lack of probate affidavit from
the surviving spouse or surviving domestic partner affirming
that he or she is the sole and rightful heir ((ef)) to the property
are required. Refer to the department's web site at dor.wa.gov

for an example of the lack of probate affidavit that may be
used.
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(i) Nonprobated will or operation of law. If the prop-
erty is transferred to one or more heirs by operation of law, or
transferred under a will that has not been probated, but absent
the documentation described in (a), (b). (e). (f). or (g) of this
subsection, a certified copy of the death certificate and a
signed lack of probate affidavit affirming that the affiant or
affiants are the sole and rightful heirs to the property are
required. When the property is transferred and the decedent-
transferor also inherited the property from his or her spouse
or domestic partner, but never transferred title to the property
into the decedent-transferor's name, the transferee(s) must
provide:

(1) A certified copy of the death certificate for the dece-
dent-transferor;

(ii) A certified copy of the death certificate for the
spouse or domestic partner from whom the decedent-trans-
feror inherited the real property: and

(iii) A lack of probate affidavit affirming that the affiant

or affiants are the rightful heirs to the property.

AMENDATORY SECTION (Amending WSR 14-06-060,
filed 2/28/14, effective 3/31/14)

WAC 458-61A-210 Irrevocable trusts. (1) Introduc-
tion. The distribution of real property to the beneficiaries of
an irrevocable trust is not subject to the real estate excise tax
if no valuable consideration is given for the transfer and the
distribution is made according to the trust instrument.

(2) Transfer into trust. A transfer of real property to an
irrevocable trust is subject to the real estate excise tax if:

(a) The transfer results in a change in the beneficial inter-
est and not a mere change in identity or ownership; and

(b) There is valuable consideration for the transfer.

(3) Examples. The following examples, while not
exhaustive, illustrate some of the circumstances in which a
transfer of real property to a trust may or may not be exempt
from real estate excise tax. The status of each situation must
be determined after a review of all the facts and circum-
stances.

(a) Example 1. Eric and Annie, husband and wife, trans-
fer real property valued at $500,000 to an irrevocable trust.
The property has an underlying debt of $300,000 that is
secured by a deed of trust. Under the terms of the trust, the
trustee is required to pay all the income annually to the grant-
ors (Eric and Annie), or to the survivor if one of them dies.
Upon the death of both Eric and Annie, the property will be
divided equally among their children. The conveyance of the
property into the trust is not subject to the real estate excise
tax, even if the trust pays the indebtedness, because there has
been no change in the present beneficial interest, and Eric and
Annie did not receive consideration for the transfer.

(b) Example 2. Jim and Jean, husband and wife, own
real property valued at $800,000. Upon Jean's death, her one-
half interest in the property is transferred to Jean's testamen-
tary trust under the terms of her will. Jim, as trustee, has sole
discretion to accumulate income or to pay income to himself,
or to their children, or to their grandchildren, or to each. The
transfer to the trust is not subject to real estate excise tax. See
WAC 458-61A-202.
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(c) Example 3. Same facts as in Example 2, but upon
Jean's death, Jim's remaining half-interest in the property is

valued at $400,000, with an underlying debt of $30,000, for
which he is personally liable. Jim transfers his half-interest to
Jean's testamentary trust, and the trust pays or is obligated to
pay the indebtedness. The conveyance of Jim's one-half inter-
est is subject to real estate excise tax, because the transfer
involves both a present change in the beneficial interest (after
Jean's death, assets in Jean's trust are legally separate from
assets belonging to Jim) and there is valuable consideration
in the form of relief of liability for the debt. The real estate
excise tax is due on the amount of the consideration
($30,000).

(4) Revocable trusts. See WAC 458-61A-211 for the
taxability of transfers into a revocable trust.

(5) Documentation. When real property is transferred to
or from a testamentary trust, or real property is transferred to
or from an irrevocable trust, the following must be available
to the department upon request, and provided to the county
treasurer ((or-the-departmentupen—reguest)) and recorded
with the county auditor:

(a) A certified copy of the death certificate and a copy of
that portion of the trust instrument showing the authority of
the grantor; or

(b) A statement signed by the trustee or the grantor, or
the representative of the trustee or grantor containing the fol-
lowing information:

(i) The name, address, and telephone number of the
trustee or grantor, and/or representative of the trustee or
grantor who is authorized to represent the trustee or grantor
before the department of revenue;

(i1) The character of the trust, e.g., testamentary, irrevo-
cable living trust, etc.;

(iii) The nature of the transfer:

(A) If the transfer is to or from a testamentary trust, the
nature of and reason for the transfer.

(B) If the transfer is to or from an irrevocable living trust:

(I) The nature and reason for the transfer;

(II) Whether or not the property is encumbered with
debt; and

(ITT) Whether or not the trustee may, at the time of the
transfer, distribute income and/or principal to a person(s)
other than the grantor(s).

WSR 17-04-050
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed January 26, 2017, 10:11 a.m., effective February 26, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: EHB 2391, passed in 2007, provided optional
enhanced early retirement factors (2008 ERFs) for Plan 2 and
Plan 3 members in the state's retirement systems, with restric-
tions on post-retirement employment. This new rule clarifies
how the department interprets those provisions.

Statutory Authority for Adoption: RCW 41.50.050(5).
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Adopted under notice filed as WSR 17-01-030 on
December 12, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 25, 2017.

Tracy Guerin
Director

NEW SECTION

WAC 415-02-325 2008 Early retirement factors. (1)
What are the 2008 early retirement factors? In chapter
491, Laws of 2007, the legislature created optional early
retirement factors (ERFs) for members retiring on or after
September 1, 2008. Referred to as the 2008 ERFs, these
optional factors are available to Plan 2 and Plan 3 members of
the following retirement systems: Public employees' retire-
ment system (PERS); school employees' retirement system
(SERS); and teachers' retirement system (TRS). The 2008
ERFs provide a higher retirement benefit than the three per-
cent ERFs, but impose stricter return to work rules.

(2) If I retire before age sixty-five using the 2008
ERFs, how will my benefit be calculated? Your normal
(age sixty-five) retirement benefit will be multiplied by the
factor shown in the following table, based on your age at the
time of your early retirement.

2008 Early
Retirement Age Retirement Factor
55 0.80
56 0.83
57 0.86
58 0.89
59 0.92
60 0.95
61 0.98
62 1.00
63 1.00
64 1.00
65 1.00

(3) Am I eligible for the 2008 ERFs? Plan 2 and Plan 3
members of PERS, SERS, and TRS, who entered member-
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ship prior to May 1, 2013, must be at least age fifty-five and
have at least thirty service credit years to be eligible for
retirement using the 2008 ERFs.

(4) What are the return to work rules if I retire under
the 2008 ERFs? The legislation that created the 2008 ERFs
also established restrictions on retirees who return to an
employer after selecting the 2008 ERF option. The 2008 ERF
return to work restrictions are a broad prohibition to avoid
incentives for early retirement while the member continues to
collect payments from a public employer before reaching full
retirement age. A retiree's benefit will stop if they retire under
the 2008 ERFs and return to a DRS-covered employer, in any
capacity for which they receive compensation, before age
sixty-five.

(5) What organizations are DRS-covered employers?
For the purpose of this section, a DRS-covered employer is
any organization that employs one or more members of any
retirement system administered by DRS. This includes, but is
not limited to, public agencies, boards and commissions,
counties, cities and towns, public schools and educational
service districts, higher education institutions, libraries and
utilities throughout the state. It also includes first class cities
that maintain separate retirement systems but also employ
members of the law enforcement officers' and fire fighters'
retirement system.

(6) What types of compensation impact my benefit if
I retire under the 2008 ERFs and return to work before
age sixty-five? The legislature defines "employment with an
employer" for purposes of the 2008 ERF return to work
restrictions as including "any personal service contract, ser-
vice by an employer as a temporary or project employee, or
any other similar compensated relationship with any
employer." The phrase "any other similar compensated rela-
tionship with any employer" includes both employment with
a DRS-covered employer and any other type of compensated
relationship with a DRS-covered employer.

Example:

Bob, an attorney for the city of Olympia, retires using
the 2008 ERFs. Can Bob receive his pension if he subse-
quently provides legal services to Spokane County? It
depends on whether Bob's compensated relationship with
Spokane County meets the definition of "employment with
an employer." Below are examples of the different types of
potential compensated relationships Bob could have, and
whether those relationships would be considered "employ-
ment with an employer."

Personal service contract. If Bob has a personal service
contract with Spokane County to provide legal services, then
Bob would be considered to be in a "similar compensated
relationship with an employer" within the meaning of the
statute. Bob's monthly benefit would be suspended for any
month in which he provides this compensated service to Spo-
kane County.

Sole proprietorship or partnership. 2008 ERF retiree
is sole proprietor or partner. If Bob is a sole proprietor or a
partner of a law firm; the firm contracts with Spokane County
to provide services; and Bob or any other employee of the
law firm provides legal services to Spokane County, then
Bob would be considered to be in a "similar compensated
relationship with an employer" within the meaning of the
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statute. Bob's monthly benefit would be suspended for any
month in which he or his firm provides service to Spokane
County under the contract.

Corporation. 2008 ERF retiree is a shareholder of a
publicly traded corporation. If Bob is a shareholder of a
publicly traded corporation and the corporation contracts
with Spokane County to provide services, then Bob would
not be considered to be in a "similar compensated relation-
ship with an employer" within the meaning of the statute.
Bob's monthly benefit would not be suspended for any month
in which the corporation provides service to Spokane County.

Corporation. ERF retiree is an employee of the cor-
poration. If Bob is working for the corporation solely on
matters unrelated to the corporation's contract with Spokane
County, Bob is not in a "similar compensated relationship"
with Spokane County. Bob's monthly benefit would not be
suspended for any month in which the corporation provides
service to Spokane County.

If Bob is working for the corporation on matters that are
related to the corporation's contract with Spokane County,
then Bob would be considered to be in a "similar compen-
sated relationship with an employer."

(7) What is considered compensation? Compensation
is financial consideration for work performed, regardless of
whether that consideration is paid as a salary, hourly amount,
or flat dollar amount. A reimbursement is not considered
compensation.

Examples:

Basketball referee - A TRS Plan 2 member retires using
the 2008 ERFs at age 62. He receives a $2,500 monthly pen-
sion payment. When he is 64, he referees one high school
basketball game. He receives a flat dollar amount of $50 for
refereeing the game. Under the 2008 ERF return to work
restrictions, he has returned to the employment of an
employer and received compensation. Therefore, his $2,500
pension benefit is forfeited for the month he earned the $50
payment.

Board/commission - A PERS Plan 3 member retires
using the 2008 ERFs at age 60. She receives a $1,200
monthly pension payment. When she is 62, she is elected as a
member of the local school board. As a school board member
she does not receive a salary; however, she does receive
reimbursements for travel and food. Under the 2008 ERF
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return to work restrictions, she is able to continue to receive
her pension while receiving those reimbursements.

(8) What are a DRS employer's responsibilities for
determining whether an employee is a 2008 ERF retiree?
RCW 41.50.139 requires DRS employers to obtain, in writ-
ing, the retirement status of all new employees. If the
employer fails to report a 2008 ERF retiree's retirement status
to the department, the employer is liable for any overpay-
ments that may occur.

(9) What are a DRS employer's responsibilities for
determining whether a contractor's employees are 2008
EREF retirees? DRS employers who hire a contractor to per-
form services for their organization will need to inquire with
the contractor and confirm with DRS to determine if any of
the workers providing services to the DRS employer through
the contractor retired using the 2008 ERFs, or if the company
is owned by an individual who retired using the 2008 ERFs,
and whether the nature of the service and compensation
would result in a retirement benefit being suspended.
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DEPARTMENT OF HEALTH
[Filed January 27,2017, 5:30 p.m., effective January 1, 2018]

Effective Date of Rule: January 1, 2018.

Purpose: Chapter 246-310 WAC, Certificate of need, the
adopted rules revise and update current criteria, standards,
and need methodology for kidney dialysis treatment centers.
The adopted rules repeal WAC 246-310-280 through 246-
310-289, and establish new WAC 246-310-800 through 246-
310-833.

Citation of Existing Rules Affected by this Order:
Repealing WAC 246-310-280, 246-310-282, 246-310-284,
246-310-286, 246-310-287, 246-310-288 and 246-310-289.

Statutory Authority for Adoption: RCW 70.38.135.

Adopted under notice filed as WSR 16-19-038 on Sep-
tember 14, 2016.

Changes Other than Editing from Proposed to Adopted
Version:

Table of Changes From Proposed to Adopted Version of Rule
December 1, 2016

WAC

Edit/Change

Reason

WAC 246-310-800(2)

date."

Removed "first day of the application submission
period" and added "letter of intent submission

Edited for clarity and consistency.

WAC 246-310-800(5)
parison of."

Removed "provides" and added "facilitates com-

Edited to complete sentence and correctly
identify purpose of dialysis facility report;
provides clarity and consistency.

WAC 246-310-800(10)
disease."

Removed "to persons who have end stage renal

Edited for clarity and consistency.

WAC 246-310-800 (11)(b)

this section;"

Add language, "as defined in subsection (14) of

Edited for clarity and consistency.

Permanent
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WAC

Edit/Change

Reason

WAC 246-310-800(14)

Added word "station" to definition of permanent
bed.

Edited for clarity and consistency.

WAC 246-310-800(15)

Restructured sentence to remove "and" between
concepts.

Edited for clarity and consistency.

WAC 246-310-800(17)

Added "quality incentive program" to definition of

QIP.

Changed to define acronym for clarity and
consistency.

WAC 246-310-800(17)

Corrected misspelled word (publicly).

Edited for clarity and consistency.

WAC 246-310-803(1)

Removed "Between the first working day of Febru-
ary and the last working day of February of each
year" and added "By February 15" or the first
working day thereafter of each year" to introduc-
tory language.

Edited for clarity and consistency in
response to public comment. The date
identifies the deadline by which the infor-
mation must be submitted. This clarifies
the deadline and nothing precludes the
provider from submitting the required data
before the February 15* deadline. The pre-
vious wording suggested that there was
only a window of opportunity provided.

WAC 246-310-803(1)

Add language "pursuant to WAC 246-310-827" at
conclusion of section.

Edited for clarity and consistency.

WAC 246-310-806

Change word "cycle" to ["]cycles" in section title.
Added to end of sentence, "... unless the applica-
tion was submitted as described in subsection (9)
of this section."

Edited for clarity and consistency.

WAC 246-310-806(6)

Remove word "kidney."

Edited for clarity and consistency.

WAC 246-310-806(9)

Added language, "Pending certificate of need
applications. Kidney dialysis facility applications
submitted prior to the effective date of these rules
will be reviewed and action taken based on the
rules that were in effect on the date the applications
were received."

Language added for clarity and to address
transition period between old and new
rules.

WAC 246-310-812(2)

Removed "first day of the application submission
period" and added "letter of intent submission
date."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-812 (5)(b)

Added sentence, "If the certificate of need
approval is contested, the eight months would start
from the date of the final department or judicial
order."

Language added for clarity and consis-
tency in response to public comment.

WAC 246-310-812(6)

Added sentence, "If the certificate of need
approval is contested, the eight months would start
from the date of the final department or judicial
order."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-818 (1)(a)

Removed "date of application" and added "letter of
intent submission date."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-818 (1)(b)

Removed "date of application" and added "letter of
intent submission date."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-818(5)

Removed "date of application" and added "letter of
intent submission date."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-818(6)

Removed "date of application" and added "letter of
intent submission date."

Edited for clarity and consistency in
response to public comment.
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WAC

Edit/Change

Reason

WAC 246-310-818(11)

Added two sentences: "Special circumstances
applications are evaluated independently of one
another and accordingly without reference to the
superiority criteria set forth in WAC 246-310-827.
Therefore, multiple special circumstances applica-
tions may be approved in the same planning area
during the same concurrent review cycle."

Language added for clarity and consis-
tency in response to public comment.

WAC 246-310-824 (3)(b)

Removed "application" and added "letter of
intent."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-827(3)

Added "Washington facilities must be used to
determine comparables as follows:" and removed
"... the applicant's closest existing Washington
kidney dialysis facilities should be used as compa-
rables (comparables) as follows:"

Edited for clarity and consistency.

WAC 246-310-827 (3)(a)
added "as."

Removed parenthesis at "(comparables)" and

Edited for clarity and consistency.

WAC 246-310-827 (3)(b)
comparables."

Removed word "(comparables)" and added "as

Edited for clarity and consistency.

WAC 246-310-827 (3)(d)

Removed word "included" and added word "used."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-827(7)

thereafter."

Removed words "first working day in April" and
added words "March 15 or the first working day

Edited for clarity and consistency.

WAC 246-310-827(7)

Removed words "until the last working day in
April" and added words "for seven calendar days."

Edited for clarity and consistency in
response to public comment.

WAC 246-310-827 (7)(c)

day in April."

Removed words, "March 15 or the first working
day thereafter" and added words, "the first working

Edited for clarity and consistency in
response to public comment.

WAC 246-310-830(5)
intent."

Removed "application" and added "letter of

Edited for clarity and consistency in
response to public comment.

WAC 246-310-830(6)
intent."

Removed "application" and added "letter of

Edited for clarity and consistency in
response to public comment.

A final cost-benefit analysis is available by contacting
Katherine Hoffman, Washington State Department of Health,
P.O. Box 47852, Olympia, WA 98504-7852, phone (360)
236-2979, fax (360) 236-2321, email katherine.hoffman@
doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 12,
Amended 0, Repealed 7.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 12, Amended 0, Repealed 7.
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Date Adopted: January 27, 2017.

John Wiesman, DrPH, MPH
Secretary

NEW SECTION

WAC 246-310-800 Kidney disease treatment centers
—Definitions. The definitions in this section apply to WAC
246-310-800 through 246-310-833, unless the context clearly
indicates otherwise:

(1) "Affiliate" or "affiliated" means:

(a) Having at least a ten percent but less than one hun-
dred percent ownership in a kidney dialysis facility;

(b) Having at least a ten percent but less than one hun-
dred percent financial interest in a kidney dialysis facility; or

(c) Three years or more operational management respon-
sibilities for a kidney dialysis facility.

(2) "Base year" means the most recent calendar year for
which December 31 data is available as of the letter of intent
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submission date from the Northwest Renal Network's Modal-
ity Report.

(3) "Capital expenditures," as defined by Generally
Accepted Accounting Principles (GAAP), means expendi-
tures made to acquire tangible long-lived assets. Long-lived
assets represent property and equipment used in a company's
operations that have an estimated useful life greater than one
year. Acquired long-lived assets are recorded at acquisition
cost and include all costs incurred necessary to bring the asset
to working order. Capital expenditure includes:

(a) A force account expenditure or acquisition (i.e., an
expenditure for a construction project undertaken by a facil-
ity as its own contractor).

(b) The costs of any site planning services (architect or
other site planning consultant) including, but not limited to,
studies, surveys, designs, plans, working drawings, specifica-
tions, and other activities (including applicant staff payroll
and employee benefit costs, consulting and other services
which, under GAAP or Financial Accounting Standards
Board (FASB) may be chargeable as an operating or nonop-
erating expense).

(c) Construction cost of shelled space.

(d) Building owner tenant improvements including, but
not limited to: Asbestos removal, paving, concrete, contrac-
tor's general conditions, contractor's overhead and profit,
electrical, heating, ventilation and air conditioning systems
(HVAC), plumbing, flooring, rough and finish carpentry and
millwork and associated labor and materials, and utility fees.

(e) Donations of equipment or facilities to a facility.

(f) Capital expenditures do not include routine repairs
and maintenance costs that do not add to the utility of useful
life of the asset.

(4) "Concurrent review" means the process by which
applications competing to provide services in the same plan-
ning area are reviewed simultaneously by the department.

(5) "Dialysis facility report (DFR)" means the kidney
dialysis facility reports produced annually for Centers for
Medicare and Medicaid Services (CMS). The DFR is pro-
vided to individual dialysis facilities and contains summary
data on each facility compiled from multiple sources. The
DFR facilitates comparison of patient characteristics, treat-
ment patterns, transplantation rates, hospitalization rates, and
mortality rates to local and national averages.

(6) "Dialysis facility compare (DFC) report" means the
kidney dialysis facility compare quarterly report that is pro-
duced by CMS and posted on the medicare DFC web site.
This report provides information about statistically measur-
able practice patterns in kidney disease treatment facilities
including, but not limited to, mortality, hospitalization, late
shifts, and availability of home training.

(7) "End-of-year data" means data contained in the
fourth quarter modality report or successor report from the
Northwest Renal Network.

(8) "End-of-year in-center patients" means the number of
in-center hemodialysis (HD) and self-dialysis training
patients receiving in-center kidney dialysis at the end of the
calendar year based on end-of-year data.

(9) "Exempt isolation station" means one certificate of
need approved certified station per facility dedicated to
patients requiring medically necessary isolation. This station
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may not be used for nonisolation treatments. This one
approved station is included in the kidney dialysis facility's
total CMS certified station count. However, for purposes of
certificate of need, this one isolation station is not included in
the facility's station count for projecting future station need or
in calculating existing station use. Providers may operate
more than one isolation station, but only one is excluded from
the facility's station count for purposes of projecting future
station need and in calculating existing station use.

(10) "Kidney disease treatment center” or "kidney dialy-
sis facility" means any place, institution, building or agency
or a distinct part thereof equipped and operated to provide
services, including outpatient dialysis. In no case will all sta-
tions at a given kidney disease treatment center or kidney
dialysis facility be designated as self-dialysis training sta-
tions. For purposes of these rules, kidney disease treatment
center and kidney dialysis facility have the same meaning.

(11) "Maximum treatment floor area square footage"
means the sum of (a), (b), (c), and (d) of this subsection:

(a) One hundred fifty square feet multiplied for each
general use in-center station and each nonisolation station;

(b) Two hundred square feet multiplied for each isolation
station and each permanent bed station as defined in subsec-
tion (14) of this section;

(c) Three hundred square feet for future expansion of
two in-center treatment stations; and

(d) Other treatment floor space is seventy-five percent of
the sum of (a), (b), and (c) of this subsection.

As of the effective date of these rules, maximum treat-
ment floor area square footage identified in a successful
application cannot be used for future station expansion,
except as provided in (c) of this subsection. For example, the
applicant may use the maximum allowable treatment floor
area square footage. The number of stations may include one
isolation station, one permanent bed station, eight general use
in-center stations, two future expansion stations, and maxi-
mum other treatment floor space. In this example, the total
maximum treatment floor area square footage in this example
would equal three thousand three hundred twenty-five square
feet.

(12) "Operational" means the date when the kidney dial-
ysis facility provides its first dialysis treatment in newly
approved certificate of need stations, including relocated sta-
tions.

(13) "Patients per station" means the reported number of
in-center patients at the kidney dialysis facility divided by
counted certificate of need approved stations. The results are
not rounded up. For example, 4.49 is not rounded to 4.5.

(14) "Permanent bed station" means a bed that would
commonly be used in a health care setting.

(15) "Planning area" or "service area" means an individ-
ual geographic area designated by the department for which
kidney dialysis station need projections are calculated. For
purposes of kidney dialysis projects, planning area and ser-
vice area have the same meaning. Each county is considered
a separate planning area, except for the planning subareas
identified for King, Snohomish, Pierce, and Spokane coun-
ties. If the United States Postal Service (USPS) changes zip
codes in the defined planning areas, the department will
update areas to reflect the revisions to the zip codes to be
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included in the certificate of need definitions, analyses and
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(b) Pierce County is divided into five planning areas as

decisions. Post office boxes are not included. follows:
(a) King County is divided by Zip code into twelve plan- PIERCE ONE PIERCE TWO PIERCE THREE
ning areas as follows: 98354 Milton 98304 Ashford 98329 Gig Harbor
KING ONE KING TWO KING THREE 98371 Puyallup 98323 Carbonade 98332 Gig Harbor
98028 Kenmore 98101 Business District | 98070 Vashon 98372 Puyallup 98328 Eatonville 98333 Fox Island
98103 Green Lake 98102 Eastlake 98106 White Center/ 98373 Puyallup 98330 Elbe 98335 Gig Harbor
West Seattle 98374 Puyallup 98360 Orting 98349 Lakebay
98105 Laurelhurst 98104 Business District 35 11 6SAlki/ 98375 Puyallup 98338 Graham 98351 Longbranch
est Seattle
98390 Sumner 98321 Buckley 98394 Vaughn
98107 Ballard 98108 Georgetown 98126 West Seattle
98391 Bonney Lake
98115 View 98109 Queen Anne 98136 West Seattle
Ridge/Wedgwood PIERCE FOUR PIERCE FIVE
98117 Crown Hill 9CSI 1t2 ll\/iilflillson/ 98146 West Seattle 98402 Tacoma 98303 Anderson Island
apitol Hi
- P —— - 98403 Tacoma 98327 DuPont
98125 Lake City 98118 Columbia City 98168 Riverton
98404 Tacoma 98387 Spanaway
98133 Northgate 98119 Queen Anne -
- 98405 Tacoma 98388 Steilacoom
98155 Shoreline/Lake | 98121 Denny Regrade
Forest Park 98406 Tacoma 98430 Tacoma
98177 Richmond 98122 Madrona 98407 Ruston 98433 Tacoma
Beach 98408 Tacoma 98438 Tacoma
98195 University of 98134 Harbour Island 98409 Lakewood 98439 Lakewood
Washington 98416 Tacoma 98444 Parkland
98144 Mt. Baker/ 98418 Tacoma 98445 Parkland
Rainier Vall
ammier e eyr 98421 Tacoma 98446 Parkland
98199 Magnolia 98422 Tacoma 98447 Tacoma
KING FOUR KING FIVE KING SIX 98424 Fife 98467 University Place
98148 SeaTac 98003 Federal Way 98011 Bothell 98443 Tacoma 98498 Lakewood
98158 SeaTac 98023 Federal Way 98033 Kirkland 98465 Tacoma 98499 Lakewood
98166 Burien/ 98034 Kirkland 98466 Fircrest 98580 Roy
Normandy P_ark (c) Snohomish County is divided into three planning
98188 Tukwila/ 98052 Redmond areas as follows:
SeaTac
98198 Des Moines 98053 Redmond SNOHOMISH SNOHOMISH SNOHOMISH
98072 Woodinville ONE TWO THREE
98077 Woodinville 98223 Arlington 98201 Everett 98012 Mill Creek/
Bothell
KING SEVEN KING EIGHT KING NINE 98241 Darrington 98203 Everett 98020 Edmonds/
98004 Bellevue 98014 Carnation 98055 Renton Woodway
98005 Bellevue 98019 Duvall 98056 Renton 98252 Granite Falls 98204 Everett 98021 Bothell
98006 Bellevue 98024 Fall City 98057 Renton 98271 Tulalip Reser- | 98205 Everett 98026 Edmonds
vation/Marysville
98007 Bellevue 98045 North Bend 98058 Renton -
- 98282 Camano Island | 98208 Everett 98036 Lynnwood/Brier
98008 Bellevue 98065 Snoqualmie 98059 Renton
- 98292 Stanwood 98251 Gold Bar 98037 Lynnwood
98039 Medina 98027 Issaquah 98178 Skyway 08224 Bari 08043 Mountlak
aring ountlake
98040 Mercer Island 98029 Issaquah Terrace
98074 Sammamish 98258 Lake Stevens | 98087 Lynnwood
98075 Sammamish 98270 Marysville 98296 Snohomish
KING TEN KING ELEVEN KING TWELVE 98272 Monfoe
98030 Kent 98001 Auburn 98022 Enumclaw 98275 Mukilteo
98031 Kent 98002 Auburn 98288 SkkamTSh
98032 Kent 98010 Black Diamond 98290 Snohomish
98038 Maple Valley | 98047 Pacific 98294 Sultan
98042 Kent 98092 Auburn

98051 Ravensdale
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(d) Spokane County is divided into two planning areas as
follows:

SPOKANE ONE SPOKANE TWO
99001 Airway Heights 99003 Chattaroy
99004 Cheney 99005 Colbert
99011 Fairchild Air Force Base 99006 Deer Park
99012 Fairfield 99009 Elk
99016 Greenacres 99021 Mead
99018 Latah 99025 Newman Lake
99019 Liberty Lake 99026 Nine Mile Falls
99022 Medical Lake 99027 Otis Orchards
99023 Mica 99205 Spokane
99030 Rockford 99207 Spokane
99031 Spangle 99208 Spokane
99036 Valleyford 99217 Spokane
99037 Veradale 99218 Spokane

99201 Spokane

99202 Spokane

99203 Spokane

99204 Spokane

99206 Spokane Valley

99212 Spokane Valley

99216 Spokane/Spokane Valley
99223 Spokane

99224 Spokane

99251 Spokane

(16) "Projection year" means the fifth calendar year after
the base year. For example, reviews using 2015 end-of-year
data as the base year will use 2020 as the projection year.

(17) "Quality incentive program" or "QIP" means the
end-stage renal disease (ESRD) quality incentive program
(QIP) administered by the Centers for Medicare and Medic-
aid Services (CMS). The QIP measures kidney dialysis facil-
ity performance based on outcomes assessed through specific
performance and quality measures that are combined to cre-
ate a total performance score (TPS). The QIP and TPS are
updated annually and are publicly available on the CMS DFC
web site.

(18) "Quintile" means any of five groups into which a
population can be divided according to the distribution of
values of a particular variable.

(19) "Resident in-center patients" means in-center hemo-
dialysis (HD) patients who reside within the planning area. If
more than fifty percent of a kidney dialysis facility's patients
reside outside Washington state, these out-of-state patients
would be considered resident in-center patients.

(20) "Shelled space" means space that is constructed to
meet future needs; it is a space enclosed by a building shell
but otherwise unfinished inside unless the space designated
for future needs is part of an existing, finished building prior
to an applicant's proposed project. In that case, there is no
requirement to degrade the space. The shelled space may
include:

(a) Electrical and plumbing that will support future
needs;

(b) Insulation;
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(c) Sheet rock that is taped or other similar wall cover-
ings that are otherwise unfinished; and

(d) Heating, ventilation, and air conditioning.

(21) "Training services" means services provided by a
kidney dialysis facility to train patients for home dialysis.
Home training spaces are not used to provide in-center dialy-
sis treatments. Spaces used for training are not included in the
facility's station count for projecting future station need or in
calculating existing station use. Stations previously desig-
nated as "training stations" may be used as in-center dialysis
stations and will continue to be included in the facility's cur-
rent station count for projecting future station need or in cal-
culating existing station use. For the purpose of awarding the
point for home training in the superiority criteria section
(WAC 246-310-823), training services include the following:

(a) Home peritoneal dialysis (HPD); and

(b) Home hemodialysis (HHD).

NEW SECTION

WAC 246-310-803 Kidney disease treatment facili-
ties—Data reporting requirements. (1) By February 15th
or the first working day thereafter of each year, each provider
will electronically submit the following data elements for
each of its kidney dialysis facilities in the state of Washington
and each out-of-state kidney dialysis facility that might be
used in an application review during the next year (an out-of-
state kidney dialysis facility may be used as one of the three
closest facilities for a future project during the next year pur-
suant to WAC 246-310-827):

(a) Cost report data for the most recent calendar or fiscal
year reporting period for which data is available reported to
the Centers for Medicare and Medicaid Services (CMS) that
is used to calculate net revenue per treatment; and

(b) Data reported to providers by CMS for the most
recent calendar or fiscal year reporting period for which data
is available to identify the percentage of nursing home
patients and the average number of comorbid conditions.

(2) A provider's failure to submit complete data elements
identified in subsection (1)(a) and (b) of this section in the
format identified by the department for a facility by the dead-
line in subsection (1) of this section or whose data for a facil-
ity is not complete on the DFC report or QIP report (medicare
web site) will result in automatic rejection of concurrent
review applications for that provider until the following
year's data report deadline unless an exemption is granted
pursuant to subsection (3) of this section. Corrections to the
DFC report, as noted in WAC 246-310-827(7) do not require
the filing on an exemption.

(3) A provider may request an exemption from subsec-
tion (2) of this section in writing by the first working day in
March. The exemption request must demonstrate that reason-
able efforts were made to timely submit the required data ele-
ments in subsection (1)(a) and (b) of this section. An exemp-
tion request based on missing data in the DFC report or QIP
report should demonstrate the absence of data is not the result
of failure to report to medicare. The department has sole dis-
cretion to grant these exemptions. The department will
review all submitted exemption requests and respond with a
decision by the first working day in April.
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(4) Within ten working days, providers must report to the
department the date that kidney dialysis stations first became
operational for the following:

(a) New kidney dialysis facility;

(b) Stations added to an existing kidney dialysis facility;
or

(c) Relocated stations of a kidney dialysis facility.

NEW SECTION
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(5) The department will confirm it has received the
required data in subsections (1) and (4) of this section as well
as any exemption requests in subsection (3) of this section via
e-mail within ten working days of receipt.

(6) The department will publish on its web site the date
that the stations in subsection (4) of this section became oper-
ational.

WAC 246-310-806 Kidney disease treatment facilities—Concurrent review cycles. The department will review kidney
dialysis facility applications using the concurrent review cycles described in this section, unless the application was submitted

as described in subsection (9) of this section. There are four concurrent review cycles each year.
(1) Applicants must submit applications for review according to the following table:

Department
Application Submission Period Action Application Review Period
Public
Comment
Period
Receipt End of (includes
Concurrent Letters of of Initial Screening Applicant Beginning of | public hearing Rebuttal
Review Cycle Intent Due Application Period Response Review if requested) Period Exparte Period
Special Circum- | First work- First working May 15 or the | June 15orthe | June 22 or the | 30-Day Public | 7-Day Rebut- | 15-Day
stances 1 ing day of day of May of | first working | first working first working | comment tal period. Exparte
April of each | each year. day thereafter. | day thereafter. | day thereafter. period (ipclud— Applicantand period.
year. ngp ublic affected party | Department
hearing). .
response to evaluation and
Begins June public com- decision.
23 or the first | ment.
working day
thereafter.
Nonspecial Cir- | First work- First working Last working | Last working | August 5 orthe | 30-Day Public | 30-Day 75-Day
cumstance ing day of day of June of | day of June. day of July. first working | comment Rebuttal Exparte
Cycle 1 May of each | each year. day thereafter. | period (includ- | period. period.
year. 1ng publlc Applicantand | Department
hearing). affected party | evaluation and
Begins response to decision.
August 6 or public com-
the first work- | ment.
ing day there-
after.
Special Circum- | First work- First working November 15 | December 15 | December 22 or | 30-Day Public | 7-Day Rebut- | 15-Day
stances 2 ing day of day of Novem- | or the first or the first the first working | comment tal period. Exparte
October of ber of each working day working day day thereafter. Period (i'nclud- Applicantand period.
each year. year. thereafter. thereafter. ing pubhc affected party | Department
hearing). .
response to evaluation and
Begins public com- decision.
December 23 | ment.
or the first
working day
thereafter.
Nonspecial Cir- | First work- First working Last working | Last working February 5 or | 30-Day Public | 30-Day 75-Day
cumstances ing day of day of Decem- | day of day of Janu- | the first working | comment Rebuttal Exparte
Cycle 2 November of | ber of each December. ary. day thereafter. | period (includ- | period. period.
each year. year. ing Public Applicantand | Department
hearing). affected party | evaluation and
Begins Febru- | response to decision.
ary 6 or the public com-
first working ment.
day thereafter.
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(2) The department should complete a nonspecial cir-
cumstance concurrent review cycle within nine months,
which begins the first day after letters of intent are due for
that particular review cycle. The department should complete
the regular review process within six months, which begins
the first day after the letters of intent are due for that particu-
lar review cycle.

(3) The department will notify applicants fifteen days
prior to the scheduled decision date if it is unable to meet the
decision deadline on the applications. In that event, the
department will establish and commit to a new decision date.

(4) When two or more applications are submitted for the
same planning area, the department will first evaluate each
application independently for meeting the applicable stan-
dards described in WAC 246-310-210, 246-310-220, 246-
310-230, and 246-310-240. If two or more applications inde-
pendently meet those four standards, the department will
apply the superiority criteria in WAC 246-310-827 to deter-
mine the superior application under WAC 246-310-240(1).

(5) An applicant receiving points for the purposes of the
superiority criteria under WAC 246-310-827 (3)(e), (f), or (g)
may only apply for station need in one planning area per
review cycle.

(6) An applicant receiving points for purposes of the
superiority criteria under WAC 246-310-827 (3)(e), (), or (g)
must operate the newly awarded stations for a period of time
long enough to have a full year of data reporting medicare
cost report worksheets and a full year of data reporting the
dialysis facility report prior to any future applications.

(7) The department will not accept new nonspecial cir-
cumstance applications for a planning area if there are any
nonspecial circumstance applications for which the certifi-
cate of need program has not made a decision in that planning
area filed under a previous concurrent review cycle. This
restriction does not apply if the department has not made a
decision on the pending applications within the review time-
lines of nine months for a concurrent review and six months
for a regular review. This restriction also does not apply to
special circumstance applications.

(8) The department may convert the review of a nonspe-
cial circumstance application that was initially submitted
under a concurrent review cycle to a regular review process if
the department determines that the nonspecial circumstance
application does not compete with another nonspecial cir-
cumstance application.

(9) Pending certificate of need applications. Kidney dial-
ysis facility applications submitted prior to the effective date
of these rules will be reviewed and action taken based on the
rules that were in effect on the date the applications were
received.

NEW SECTION

WAC 246-310-809 One-time exempt isolation station
reconciliation. (1) The department will identify each certifi-
cate of need approved kidney dialysis facility and the total
number of certificate of need approved stations as of the
effective date of these rules.

(2) The department will make a one-time administrative
station adjustment to each kidney dialysis facility to add one
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station as an approved exempt isolation station for those
facilities that were approved prior to the effective date of
these rules.

(3) The department will notify each kidney dialysis facil-
ity of its adjusted certificate of need approved station count.

NEW SECTION

WAC 246-310-812 Kidney disease treatment facili-
ties—Methodology. A kidney dialysis facility that provides
hemodialysis or peritoneal dialysis, training, or backup must
meet the following standards in addition to applicable review
criteria in WAC 246-310-210, 246-310-220, 246-310-230,
and 246-310-240.

(1) Applications for new stations may only address pro-
jected station need in the planning area in which the facility is
to be located.

(a) If there is no existing facility in an adjacent planning
area, the application may also address the projected station
need in that planning area.

(b) Station need projections must be calculated sepa-
rately for each planning area within the application.

(2) Data used to project station need must be the most
recent five-year resident end-of-year in-center patient data
available from the Northwest Renal Network as of the letter
of intent submission date, concluding with the base year at
the time of application.

(3) Projected station need must be based on 4.8 resident
in-center patients per station (4.8 planning area) for all plan-
ning areas except Adams, Columbia, Douglas, Ferry, Gar-
field, Jefferson, Kittitas, Klickitat, Lincoln, Okanogan,
Pacific, Pend Oreille, San Juan, Skamania, Stevens, Wahkia-
kum, and Whitman counties. The projected station need for
these exception planning areas must be based on 3.2 resident
in-center patients per station (3.2 planning area).

(4) The number of dialysis stations projected as needed
in a planning area will be determined by using the following
methodology:

(a) Determine the type of regression analysis to be used
to project resident in-center station need by calculating the
annual growth rate in the planning area using the end-of-year
number of resident in-center patients for each of the previous
six consecutive years, concluding with the base year.

(i) If the planning area has experienced less than six per-
cent growth in any of the previous five annual changes calcu-
lations, use linear regression to project station need; or

(i1) If the planning area has experienced six percent or
greater growth in each of the previous five annual changes,
use nonlinear (exponential) regression to project station need.

(b) Project the number of resident in-center patients in
the projection year using the regression type determined in
(a) of this subsection. When performing the regression analy-
sis use the previous five consecutive years of end-of-year
data concluding with the base year. For example, if the base
year is 2015, use end-of-year data for 2011 through 2015 to
perform the regression analysis.

(¢) Determine the number of dialysis stations needed to
serve resident in-center patients in the planning area in the
projection year by dividing the result of (b) of this subsection
by the appropriate resident in-center patient per station num-
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ber from subsection (3) of this section. In order to assure
access, fractional numbers are rounded up to the nearest
whole number. For example, 5.1 would be rounded to 6.0.
Rounding to a whole number is only allowed for determining
the number of stations needed.

(d) To determine the net station need for a planning area,
subtract the number calculated in (¢) of this subsection from
the total number of certificate of need approved stations
located in the planning area. This number does not include
the one department recognized exempt isolation station
defined in WAC 246-310-800(9). For example, a kidney dial-
ysis facility that is certificate of need approved and certified
for eleven stations would subtract the one exempt isolation
station and use ten stations for the methodology calculations.

(5) Before the department approves new in-center kid-
ney dialysis stations in a 4.8 planning area, all certificate of
need counted stations at each facility in the planning area
must be operating at 4.5 in-center patients per station. How-
ever, when a planning area has one or more facilities with sta-
tions not meeting the in-center patients per stations standard,
the department will consider the 4.5 in-center patients per sta-
tion standard met for those facilities when:

(a) All stations for a facility have been in operation for at
least three years; or

(b) Certificate of need approved stations for a facility
have not become operational within the timeline as repre-
sented in the approved application. For example, an applicant
states the stations will be operational within eight months fol-
lowing the date of the certificate of need approval. The eight
months would start from the date of an uncontested certifi-
cate of need approval. If the certificate of need approval is
contested, the eight months would start from the date of the
final department or judicial order. However, the department,
at its sole discretion, may approve a one-time modification of
the timeline for purposes of this subsection upon submission
of documentation that the applicant was prevented from
meeting the initial timeline due to circumstances beyond its
control.

Both resident and nonresident patients using the kidney
dialysis facility are included in this calculation. Data used to
make this calculation must be from the most recent quarterly
modality report from the Northwest Renal Network as of the
letter of intent submission date.

(6) Before the department approves new in-center kid-
ney dialysis stations in a 3.2 planning area, all certificate of
need counted stations at each facility in the planning area
must be operating at or above 3.2 in-center patients per sta-
tion. If the certificate of need approval is contested, the eight
months would start from the date of the final department or
judicial order. However, when a planning area has facilities
with stations not meeting the in-center patients per station
standard, the department will consider the 3.2 in-center
patients per station standard met for those facilities when:

(a) All stations for a facility have been in operation for at
least three years; or

(b) Certificate of need approved stations for a facility
have not become operational within the timeline as repre-
sented in the approved application. For example, an applicant
states the stations will be operational within eight months fol-
lowing the date of the certificate of need approval. The eight
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months would start from the date of an uncontested certifi-
cate of need approval. However, the department, at its sole
discretion, may approve a one-time modification of the time-
line for the purposes of this subsection upon submission of
documentation that the applicant was prevented from meet-
ing the initial timeline due to circumstances beyond its con-
trol.

Both resident and nonresident patients using the kidney
dialysis facility are included in this calculation. Data used to
make this calculation must be from the most recent quarterly
modality report from the Northwest Renal Network as of the
letter of intent submission date.

(7) When there are relocated stations within a planning
area pursuant to WAC 246-310-830(3) and data is not avail-
able for the relocated stations, the department will use the sta-
tion use rate from the previous location as reported on the last
quarterly modality report from Northwest Renal Network.

(8) If a provider, including any affiliates, submits multi-
ple applications for projected need in a planning area, the
department will use the following process:

(a) Each application will be scored as an individual
application to determine superiority.

(b) The sum of the stations requested in the applications
cannot exceed the projected need at the time of applications
in the planning area.

NEW SECTION

WAC 246-310-815 Kidney disease treatment facili-
ties—Financial feasibility. (1) The kidney dialysis facility
must demonstrate positive net income by the third full year of
operation.

(a) The calculation of net income is subtraction of all
operating and nonoperating expenses, including appropriate
allocated and overhead expenses, amortization and deprecia-
tion of capital expenditures from total revenue generated by
the kidney dialysis facility.

(b) Existing facilities. Revenue and expense projections
for existing facilities must be based on that facility's current
payor mix and current expenses.

(c) New facilities.

(i) Revenue projections must be based on the net revenue
per treatment of the applicant's three closest dialysis facili-
ties.

(i) Known expenses must be used in the pro forma
income statement. Known expenses may include, but are not
limited to, rent, medical director agreement, and other types
of contracted services.

(iii) All other expenses not known must be based on the
applicant's three closest dialysis facilities.

(iv) If an applicant has no experience operating kidney
dialysis facilities, the department will use its experience in
determining the reasonableness of the pro forma financial
statements provided in the application.

(v) If an applicant has one or two kidney dialysis facili-
ties, revenue projections and unknown expenses must be
based on the applicant's operational facilities.

(2) An applicant proposing to construct finished treat-
ment floor area square footage that exceeds the maximum
treatment floor area square footage defined in WAC 246-
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310-800(11) will be determined to have an unreasonable
impact on costs and charges and the application will be
denied. This does not preclude an applicant from constructing
shelled space.

NEW SECTION

WAC 246-310-818 Special circumstances one- or
two-station expansion—Eligibility criteria and applica-
tion process. (1) The department will approve one or two
additional special circumstance stations for an existing kid-
ney dialysis facility (facility) if it meets the following criteria,
regardless of whether the need methodology in WAC 246-
310-812 projects a need for additional stations in the plan-
ning area:

(a) For 4.8 planning areas, the facility has operated at or
above an average of 5.0 patients per station for the most
recent six consecutive month period preceding the letter of
intent submission date for which data is available. Data used
to determine patients per station must be obtained from the
Northwest Renal Network; or

(b) For 3.2 planning areas, the facility has operated at or
above an average of 3.5 patients per station for the most
recent six consecutive month period preceding the letter of
intent submission date for which data is available. Data used
to determine patients per station must be obtained from the
Northwest Renal Network; and

(c¢) The facility can accommodate one or two additional
stations within its existing building, which may include
shelled space. If renovation is needed to accommodate the
additional station(s), renovation must be within the existing
building.

(2) The department may approve special circumstance
station expansions even if other kidney dialysis facilities not
owned or affiliated with the applicant in the planning area are
below the minimum patients per station operating thresholds
set by WAC 246-310-812 (5) or (6).

(3) A facility approved for two special circumstance sta-
tions under subsection (1) of this section is not eligible for
further special circumstance expansions under this subsec-
tion until the department awards additional nonspecial cir-
cumstances kidney dialysis stations in the planning area.

(4) As of the effective date of these rules, a facility that
has relocated all or part of its stations may not request a spe-
cial circumstance one- or two-station expansion until three
years have lapsed from the date the stations become opera-
tional. The three-year prohibition applies to any new kidney
dialysis facility or facilities whose station count is changed
by the relocation of stations. The three-year prohibition will
be retrospectively applied only to kidney dialysis facilities
that were approved for partial or complete relocation after
January 1, 2015.

(5) For 4.8 planning areas, a facility is ineligible for a
special circumstance one- or two-station expansion if the
owner or affiliate has approved certificate of need stations in
the planning area that have operated below an average of 4.5
patients per station for the most recent six consecutive month
period preceding the letter of intent submission date. Data
used to calculate patients per station must be obtained from
the Northwest Renal Network.
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(6) For 3.2 planning areas, a facility is ineligible for a
special circumstance one- or two-station expansion if the
owner or affiliate has approved certificate of need stations in
the planning area that have operated below an average of 3.2
patients per station for the most recent six consecutive month
period preceding the letter of intent submission date. Data
used to calculate patients per station must be obtained from
the Northwest Renal Network.

(7) For 4.8 planning areas, a special circumstance one- or
two-station expansion will not be approved if, with the
requested new station(s), the applicant's kidney dialysis facil-
ity would fall below a calculated 4.5 patients per station. Data
used to make this calculation is the average patients per sta-
tion from subsection (1)(a) of this section.

(8) For 3.2 planning areas, a special circumstance one- or
two-station expansion will not be approved if, with the
requested new stations(s), the applicant's kidney dialysis
facility would fall below a calculated 3.0 patient per station.
Data used to make this calculation is the average patients per
station from subsection (1)(b) of this section.

(9) If a provider operates one or more kidney dialysis
facilities within a planning area and applies for a special cir-
cumstance one- or two-station expansion in the planning area
the department will not accept a letter of intent from that pro-
vider for additional stations to meet projected planning area
need in the next nonspecial circumstance concurrent review
cycle.

(10) Station(s) approved under this section must be oper-
ational within six months of approval, otherwise the approval
is revoked.

(11) The department will provide a special circumstance
one- or two-station expansion application form that incorpo-
rates the criteria for certificate of need approval. The applica-
tion will not be approved unless the criteria are met. Special
circumstances applications are evaluated independently of
one another and accordingly without reference to the superi-
ority criteria set forth in WAC 246-310-827. Therefore, mul-
tiple special circumstances applications may be approved in
the same planning area during the same concurrent review
cycle.

(12) Applicants must submit special circumstance one-
or two-station expansion applications according to the sched-
ule set forth in WAC 246-310-806(1).

(13) Special circumstance station applications will be
treated as approved and will reduce net station need in the
planning area when no nonspecial circumstance applications
decisions are pending within the planning area. Special cir-
cumstance application approvals will not result in a reduction
of net station need in the planning area when nonspecial cir-
cumstance application approvals decisions are pending
within the planning area.

NEW SECTION

WAC 246-310-821 Kidney disease treatment facili-
ties—Standards for planning areas without an existing
facility. (1) Columbia, Ferry, Garfield, Klickitat, Lincoln,
Pend Oreille, San Juan, Skamania, Stevens, Wahkiakum, and
Whitman counties do not have an existing kidney dialysis
facility as of the effective date of these rules. The department
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will award the first project proposing to establish a facility in
each of these planning areas as follows:

(a) A minimum of four stations, provided the project
meets applicable review criteria and standards; and

(b) The facility must be projected to operate at 3.2 in-
center patients per station by the third full year of operation.
For purposes of this subsection, the applicant may supple-
ment data obtained from the Northwest Renal Network with
other documented demographic and utilization data to
demonstrate station need.

(2) Once a county no longer qualifies under subsection
(1) of this section, the county remains a 3.2 in-center patient
per station county. As of the effective date of these rules,
Adams, Douglas, Jefferson, Kittitas, Okanogan, Pacific, and
Stevens counties are also identified as 3.2 in-center patient
per station counties.

NEW SECTION

WAC 246-310-824 Kidney disease treatment cen-
ters—Exceptions. The department will not approve new sta-
tions in a planning area if the projections in WAC 246-310-
812(4) show no net need, and will not approve more than the
number of stations projected as needed unless:

(1) The proposed project qualifies under WAC 246-310-
818 for special circumstances one- or two-station expansions;
or

(2) All other applicable review criteria and standards
have been met; and

(3) One or more of the following have been met:

(a) The department finds the additional stations are
needed to be located reasonably close to the people they
serve; or

(b) Existing dialysis stations in the kidney dialysis facil-
ity requesting the exception are operating at 5.5 patients for a
4.8 planning area or, 3.7 patients per station for the 3.2 plan-
ning areas. Data used to make this calculation must be from
the most recent quarterly modality report from the Northwest
Renal Network as of the letter of intent submission date; or

(c) The applicant documents a significant change in
ESRD treatment practice has occurred, affecting dialysis sta-
tion use in the planning area; and

(4) The department finds that exceptional circumstances
exist within the planning area and explains the approval of
additional stations in writing.

NEW SECTION

WAC 246-310-827 Kidney disease treatment facili-
ties—Superiority criteria. For purposes of determining
which of the competing applications should be approved, the
criteria in this section will be used as the only means for com-
paring two or more applications to each other. No other crite-
ria or measures will be used in comparing two or more appli-
cations to each other under any of the applicable subcriteria
within WAC 246-310-210, 246-310-220, 246-310-230 or
246-310-240.

(1) An application will be denied if it fails to meet any
criteria under WAC 246-310-210, 246-310-220, 246-310-
230, or 246-310-240 (2) or (3).
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(2) An application will be denied if the applicant has one
or more kidney dialysis facilities in the planning area not
meeting the 4.5 or 3.2 in-center patients per station standards
required in WAC 246-310-812 (5) or (6) as of the most recent
quarterly report from the Northwest Renal Network as of the
date of the letter of intent.

(3) When available, Washington facilities must be used
as comparables, as follows:

(a) For existing kidney dialysis facilities proposing to
expand, use data for the existing facility plus the next two
closest Washington facilities as comparables owned by or
affiliated with the applicant as measured by a straight line.
Straight lines will be calculated using "Google Maps" or
equivalent mapping software (mileage calculated out to two
decimal points, no rounding).

(b) For new kidney dialysis facilities, use data for the
next three closest facilities as comparables owned by or affil-
iated with the applicant as measured by a straight line from
the proposed new kidney dialysis facility location. Straight
lines will be calculated using "Google Maps" or equivalent
mapping software (mileage calculated out to two decimal
points, no rounding).

(c) The number of applications per concurrent review
cycle that rely on the same three comparables is limited to
two.

(d) If complete medicare data is not available for any of
the kidney dialysis facilities and a facility has been granted a
department exemption in WAC 246-310-803(3), then that
facility will not be used as a comparable and the next closest
facility should be used as a comparable.

(e) If the applicant currently does not own or is not affil-
iated with any kidney dialysis facility, the department will
assign the following points:

(i) The median quintile points for those superiority mea-
sures using quintiles (excluding net revenue per treatment);

(i) Two points for standardized mortality ratio (SMR);

(iii) Two points for standardized hospitalization ratio
(SHR); and

(iv) Any remaining points for other measures will be
based on the representations made in the application.

(f) If the applicant owns or is affiliated with one existing
kidney dialysis facility in total, the department will assign the
facility's actual points as follows:

(i) The actual quintile points for those superiority mea-
sures using quintiles;

(i1) The actual points for SMR;

(iii) The actual points for SHR; and

(iv) Any remaining points for other measures will be
based on the representations made in the application.

(g) If the applicant owns or is affiliated with two existing
kidney dialysis facilities in total, the department will average
the facility's scores as follows:

(1) The average quintile points for those superiority mea-
sures using quintiles;

(i1) The average points for SMR;

(iii) The average points for SHR; and

(iv) The average of the remaining points for other mea-
sures will be based on the representations made in the appli-
cations.
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(4) The following table identifies the data measures and
the data sources:

Data Item Source
Home peritoneal dialysis DFC report
and home hemodialysis
training (Yes or No)
Shift beginning after 5:00 DFC report

p-m.? (Yes or No)

Nursing home residents per- | Dialysis facility report

centage (quintile) (DFR)
Average number of comor- | Dialysis facility report
bidities claimed (quintile) (DFR)

Standardized mortality ratio
performance (SMR)(better

than expected, as expected,
worse than expected)

DFC report - 4 year

Standardized hospitalization | DFC report - 1 year
ratio performance (SHR)
(better than expected, as
expected, worse than
expected)

Medicare total performance
score (quintile)

QIP report

Net revenue per treatment
(quintile)

Department calculation
from medicare cost report.
Divide total revenue by total
treatments.

(5) The department will obtain the medicare QIP total
performance scores (QIP Report) and the kidney dialysis
facility compare reports (DFC Report) from the medicare
web site on the first working day in February.

(6) The department will determine the quintile scores
and nonquintile scores. The department will calculate the
quintile scores using the following process for each quintile
measure:

(a) For all kidney dialysis facilities for which data is
available, sort the facilities from most favorable to least
favorable according to the identified data.

(b) Use the percent rank formula using Excel to create
the percentile ranking for each kidney dialysis facility in the
data set. The array used in the formula is the data set of avail-
able facility data identified for that measure.

(c) Assign quintile and nonquintile scores using the fol-
lowing methods:

(1) Quintile measures. For nursing home resident per-
centage, number of comorbidities, and QIP total performance
score measures, the department will determine the quintile
scores using the following process:

(A) Dialysis facilities with a percentile ranking of eighty
percent or higher get five points.

(B) Dialysis facilities with a percentile ranking less than
eighty percent and greater than or equal to sixty percent get
four points.
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(C) Dialysis facilities with a percentile ranking less than
sixty percent and greater than or equal to forty percent get
three points.

(D) Dialysis facilities with a percentile ranking less than
forty percent and greater than or equal to twenty percent get
two points.

(E) Dialysis facilities with a percentile ranking below
twenty percent get one point.

(1) Quintile measure. For the net revenue per treatment
measure, the department will determine the quintile scores
using the following process:

(A) Dialysis facilities with a percentile ranking of eighty
percent or higher get one point.

(B) Dialysis facilities with a percentile ranking less than
eighty percent and greater than or equal to sixty percent get
two points.

(C) Dialysis facilities with a percentile ranking less than
sixty percent and greater than or equal to forty percent get
three points.

(D) Dialysis facilities with a percentile ranking less than
forty percent and greater than or equal to twenty percent get
four points.

(E) Dialysis facilities with a percentile ranking below
twenty percent get five points.

(F) Hospitals that do not have a cost report may submit
net revenue per treatment actuals from the previous year.
Hospitals must also submit a signed attestation stating the net
revenue per treatment data is accurate.

(iii)) Nonquintile measures. The department will deter-
mine the nonquintile scores using the following process:

(A) Dialysis facilities that offer training services are
given one point.

(B) Dialysis facilities that offer a shift that begins after 5
p.m. are given one point.

(C) The department will determine SMR points for dial-
ysis facilities as follows:

() "Better than expected" get four points.

(IT) "As expected" get two points.

(IIT) "Worse than expected" get 0 points.

(D) The department will determine SHR points for dial-
ysis facilities as follows:

() "Better than expected" get four points.

(IT) "As expected" get two points.

(IIT) "Worse than expected" get 0 points.

(E) The department will assign two points for an "as
expected" score for dialysis facilities missing only SMR data
from the DFC report, provided the facility was granted an
exception under WAC 246-310-803(3).

(7) The department will publish the data set including
resulting scores and quintiles for all kidney dialysis facilities
for review no later than March 15th or the first working day
thereafter. The data set, including resulting scores and quin-
tiles, will remain open for review and any person may pro-
pose the correction of data to the department for seven calen-
dar days. Correction of data may be proposed as follows:

(a) Training services (HPD and HHD): The department
will accept a copy of a medicare certification for training ser-
vices (HPD and HHD) as evidence that a kidney dialysis
facility provides these services, regardless of what is repre-
sented in the DFC report.
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(b) Data related to a shift beginning after 5 p.m.: The
department will accept an attestation that a facility either
operates a shift beginning after 5 p.m. or will operate that
shift if there is a need, regardless of what is represented in the
DFC report.

(c) The department will publish the final data set, includ-
ing resulting scores and quintiles, no later than the first work-
ing day in April.

(8) The department will do the following analysis in
order to determine the superior application:

(a) Create the comparable kidney dialysis facility set for
each application per subsection (3) of this section.

(b) Determine the individual measure scores for each
application by taking the simple average of the comparable
scores for each measure.

(¢) Determine the total score in the following manner

according to the table below:

Data Items:

Calculation of Points

Score

Home training

The average score of
comparable facilities
rounded up to two dec-
imal places.

Shift beginning after 5
p.m.

The average score of
comparable facilities
rounded up to two dec-
imal places.

Nursing home resi-
dents

Average quintile score
of comparable facili-
ties rounded up to two
decimal places.

Average number of
comorbid conditions

Average quintile score
of comparable facili-
ties multiplied by 1.25
and rounded up to two
decimal places.

Standardized mortal-
ity ratio

Average score of com-
parable facilities
rounded up to two dec-
imal places.

Standardized hospital-
ization ratio

Average score of com-
parable facilities
rounded up to two dec-
imal places.

QIP total performance
score

Average quintile score
of comparable facili-
ties multiplied by 2.0
and rounded up to two
decimal places.

Net revenue per treat-
ment

Average quintile score
of comparable facili-
ties rounded down to
two decimal places.
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Data Items: Calculation of Points | Score

Sum each of these
individual average
scores to arrive at total
score.

Total score

(9) The application with the highest total score will be
the superior alternative for the purpose of meeting WAC 246-
310-240(1).

(10) After applying the superiority criterion in this sec-
tion, if applications are tied, the department will use the fol-
lowing process to determine the superior alternative:

(a) An applicant that was assigned points under subsec-
tion (3)(e) of this section in the superiority analysis will be
considered the superior alternative; if no applicant was
assigned points under subsection (3)(e) of this section, apply
(b) of this subsection:

(b) The applicant with the highest average QIP total per-
formance score will be considered the superior alternative;

(c) If applications have the same average QIP total per-
formance score, the applicant with the lowest average net
revenue per treatment will be considered the superior alterna-
tive.

NEW SECTION

WAC 246-310-830 Kidney disease treatment facili-
ties—Relocation of facilities. (1) When an existing facility
proposes to relocate any of its stations to another planning
area, a new health care facility is considered to be established
under WAC 246-310-020 (1)(a).

(2) When an existing kidney dialysis facility proposes to
relocate a portion but not all of its stations within the same
planning area, a new health care facility is considered to be
established under WAC 246-310-020 (1)(a).

(3) When an existing kidney dialysis facility proposes to
relocate a portion but not all of its stations to an existing facil-
ity, it will be considered a station addition under WAC 246-
310-020 (1)(e).

(4) When an entire existing kidney dialysis facility pro-
poses to relocate all of its stations within the same planning
area, a new health care facility is not considered to be estab-
lished under WAC 246-310-020 (1)(a) if:

(a) The existing kidney dialysis facility ceases operation
after the relocation;

(b) No new stations are added to the replacement kidney
dialysis facility. The maximum treatment floor area square
footage as defined in WAC 246-310-800 (11)(a) is limited to
the number of certificate of need stations that were approved
at the existing facility;

(¢) There is no break in service between the closure of
the existing kidney dialysis facility and the operation of the
replacement facility;

(d) The existing facility has been in operation for at least
five years at its present location; and

(e) The existing kidney dialysis facility has not been pur-
chased, sold, or leased within the past five years.

(5) Station use rates at new facilities created by the total
relocation of an existing facility or the partial relocation of an
existing facility should not be a barrier to the addition of new
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stations projected as needed for the planning area. In 4.8
planning areas, the station use rate will be counted as 4.5 in-
center patients per station. If the department has had to count
the station use at 4.5 under the need methodology described
in WAC 246-310-812(5), the facility may not request addi-
tional stations at the new facility for three years from the date
the stations become operational or the facility meets the 4.5
station use standard, whichever comes first. Data used to
make this determination will be the most recent Northwest
Renal Network quarterly modality report available as of the
letter of intent submission date.

(6) Station use rates at new facilities created by the total
relocation of an existing facility or the partial relocation of an
existing facility should not be a barrier to the addition of new
stations projected as needed for the planning area. In 3.2
planning areas, the station use rate will be counted as 3.2 in-
center patients per station. If the department has had to count
the station use at 3.2 under the need methodology described
in WAC 246-310-812(6), the facility may not request addi-
tional stations at the new facility for three years from the date
the stations become operational or the facility meets the 3.2
station use standard, whichever comes first. Data used to
make this determination will be the most recent Northwest
Renal Network quarterly modality report available as of the
letter of intent submission date.

NEW SECTION

WAC 246-310-833 One-time state border kidney
dialysis facility station relocation. (1) When an existing
owner-operator of a Washington state kidney dialysis facility
is also the owner-operator of a kidney dialysis facility in a
contiguous Idaho or Oregon county, the department will not
consider a facility that combines the Washington facility and
the out-of-state facility to be a new health care facility under
WAC 246-310-020(1) provided all of the following criteria
are satisfied:

(a) The Washington state kidney dialysis facility is
located in Asotin, Benton, Clark, Columbia, Cowlitz, Gar-
field, Klickitat, Pend Oreille, Skamania, Wahkiakum, Walla
Walla, or Whitman counties;

(b) The kidney dialysis facility is the sole provider of
dialysis services in the Washington state county;

(¢) The kidney dialysis facility is the sole provider of
dialysis services in the contiguous Idaho or Oregon county;

(d) The replacement kidney dialysis facility will be
located in the same county or planning area as the current
Washington state facility;

(e) Both existing kidney dialysis facilities cease opera-
tion;

(f) There is no break in service between the closure of the
existing kidney dialysis facilities and the operation of the
replacement facility;

(g) There has been no change in ownership of either the
Washington kidney dialysis facility or out-of-state kidney
dialysis facility for at least five years prior to applying for the
exemption under this section;

(h) Each existing kidney dialysis facility has been oper-
ated by the current provider for a minimum of five years prior
to applying for the exemption under this section;
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(i) Each existing kidney dialysis facility has been operat-
ing at its current location for a minimum of five years prior to
applying for the exemption under this section;

(j) The department has not granted a previous exemption
under the provisions of this section; and

(k) The number of stations at the replacement kidney
dialysis facility does not exceed the total of:

(i) All stations from the Washington state kidney dialysis
facility; and

(i1) Using the 4.8 patients per station standard, the sta-
tions necessary for the number of patients receiving dialysis
at the out-of-state kidney dialysis facility as reported on the
most recent Northwest Renal Network quarterly modality
report.

(2) Once a Washington state provider has requested and
received its one-time exemption under the provisions of this
section, the kidney dialysis facility's "resident in-center
patient" will have the same meaning as all patients at the
facility.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-310-280 Kidney disease treatment centers—
Definitions.

WAC 246-310-282 Kidney disease treatment centers—
Concurrent review cycle.

WAC 246-310-284 Kidney disease treatment centers—
Methodology.

WAC 246-310-286 Kidney disease treatment centers—
Standards for planning areas without an
existing facility.

WAC 246-310-287 Kidney disease treatment centers—
Exceptions.

WAC 246-310-288 Kidney disease treatment centers—Tie-
breakers.

WAC 246-310-289 Kidney disease treatment centers—
Relocation of facilities.
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PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed January 31, 2017, 1:55 p.m., effective March 3, 2017]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules have been amended to change "five
days" to "five working days" in order to clarify the number of
days available to respond to a request for information from
the department.

Citation of Existing Rules Affected by this Order:
Amending WAC 192-120-030, 192-120-035, 192-130-050,
192-130-080, 192-220-010, and 192-220-080.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.
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Adopted under notice filed as WSR 16-23-058 on
November 10, 2016.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 26, 2017.

Dale Peinecke
Commissioner

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-120-030 Will I be told if my eligibility for
benefits is questioned? Whenever we have a question
regarding whether you (the claimant) are eligible for benefits,
we will give you adequate notice before making a decision.
"Adequate notice" means we will tell you:

(1) Why we question your eligibility for benefits;

(2) That you have the right to a fact-finding interview
about your eligibility for benefits and that the interview will
be conducted by telephone except:

(a) When you specifically ask to be interviewed in per-
son; or

(b) In unusual circumstances where we decide an in-per-
son interview is necessary.

(3) That you can have someone, including an attorney,
assist you at the interview;

(4) That you can have witnesses on your behalf, provide
evidence, and cross-examine other witnesses or parties;

(5) That, prior to the interview, you may ask for copies of
any records or documents we have that we will consider in
making a decision about your eligibility for benefits;

(6) The date by which you must reply to the notice
(which will be no earlier than five working days plus reason-
able mailing time, if any); and

(7) That if you do not respond to the notice by the date
shown, your benefits may be denied and you may have to
repay any benefits already paid to you.

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-120-035 How will adequate notice be pro-
vided? When you file your weekly claim for benefits by tele-
phone, you will receive a verbal notice if there is a question
about your eligibility for benefits. When you file your weekly
claim for benefits by using the department's online services, a
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statement will be displayed online that there is a question
about your eligibility for benefits. You will be provided a
minimum of five working days, plus reasonable mailing time,
if any, to respond to the notice or statement.

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-130-050 Notice of filing of application—
RCW 50.20.150. Whenever an individual files an initial
application for unemployment benefits, or reopens a claim
after subsequent employment, a notice will be sent to the
applicant's most recent employer as stated by the applicant.
Any employer who receives such a notice and has informa-
tion which might make the applicant ineligible for benefits
must report this information to the department as indicated on
the notice. The information must be reported within five
working days, plus reasonable mailing time, if any, beginning
on the date the notice was sent. If the employer does not reply
within this time frame, the department may allow benefits to
the individual, if he or she is otherwise eligible.

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-130-080 Procedure—Separation issues.
(1) The department will not make a decision on a separation
issue (RCW 50.20.050 or 50.20.066) until both the employer
and the claimant have had an opportunity to present informa-
tion and rebuttal, if necessary and appropriate, about the sep-
aration.

(2) If an employer does not respond to the notice within
five working days, plus reasonable mailing time, if any, as
required by WAC 192-130-060, the department may make a
decision at that time based on available information.

(3) If the employer sends separation information to the
department after the end of the response period, but before
the decision has been made, the department will consider that
information before making a decision.

(4) If the employer sends separation information to the
department within thirty days after a decision has been sent,
the department will consider that information for the pur-
poses of a redetermination under RCW 50.20.160 or as an
appeal of the decision.

(5) Any information received within thirty days of the
date the notice required by WAC 192-130-060 was sent will
be considered a request for relief of benefit charges under
RCW 50.29.021.

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-220-010 Will I be notified about a poten-
tial overpayment? (1) If a potential overpayment exists, the
department will provide you with a written overpayment
advice of rights explaining the following:

(a) The reasons you may have been overpaid;

(b) The amount of the possible overpayment as of the
date the notice is sent;

(c) The fact that the department will collect overpay-
ments as provided in WAC 192-230-100;
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(d) The fact that final overpayments are legally enforce-
able debts which must be repaid whether or not you are
claiming unemployment benefits;

(e) The fact that these debts can be the basis for warrants
which can result in liens, notices to withhold and deliver per-
sonal properties, possible sale of real and personal properties,
and garnishment of salaries;

(f) An explanation that if you are not at fault, you may
request a waiver of the overpayment; and

(g) A statement that you have five working days plus
reasonable mailing time, if any, to submit information about
the possible overpayment and whether you are at fault. If you
do not provide the information within this time frame, the
department will make a decision based on available informa-
tion about the overpayment and your eligibility for waiver.

(2) Any amounts deducted from your benefit payments
for federal income taxes or child support are considered paid
to you and will be included in the overpayment.

AMENDATORY SECTION (Amending WSR 16-21-013,
filed 10/7/16, effective 11/14/16)

WAC 192-220-080 How do I obtain a waiver? (1)
When a decision is issued that creates an overpayment, the
department will send you an application for waiver if you are
potentially eligible.

(2) The waiver application asks for information concern-
ing your financial condition and other circumstances which
will help the department determine if the overpayment should
be waived.

(3) The financial information requested includes docu-
mentation for the previous month, current month, and follow-
ing month of your:

(a) Income and, to the extent available, the income of
other household members who contribute financially to the
household,;

(b) Expenses; and
(c) Readily available liquid assets including, but not lim-

ited to, checking and savings account balances, stocks,
bonds, and cash on hand.

(4) The completed application and supporting docu-
ments must be returned to the department by the response
deadline indicated in the notice, which will be no less than
five working days plus reasonable mailing time, if any. If you
do not provide the information by the deadline, the depart-
ment will make a decision about your eligibility for waiver
based on available information.

(5) A waiver cannot exceed the total amount of benefits
available on your claim. The department will not waive the
overpayment in such a way as to allow you to receive either a
greater weekly benefit amount or a greater total benefit
amount than you were originally eligible to receive. Any ben-
efits waived are considered paid to you.

Example: You misplace a benefit check and request a
replacement from the department. You subsequently cash
both the original check and the replacement. Waiver will not
be approved under these circumstances because you have
been paid twice for the same week.
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(6) If a waiver is approved based on information that is
later found to be false or misleading, the amount waived will
be restored to your overpayment balance.
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