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Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the chapter is to have uniform
statewide standards for domestic violence shelters and sup-
portive services funded by DSHS. These standards address
issues such as adequate food, clothing, emergency housing,
safety, security, and advocacy.

The proposed major changes to the chapter: New defini-
tions and changes to existing definitions; adds new section
that describes the model that must be used in providing the
minimum services standards established by the proposed
rule; describes the supportive services that must be provided
by domestic violence agencies funded by DSHS; adds sup-
portive services and resources for children/youth residing in
emergency domestic violence shelter; describes requirements
for an agency's crisis hotline; updates the requirements for
cribs and bassinets, provision of food/clothing, and storing
resident medications in the emergency domestic violence
shelter.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-61A-0005, 388-61A-0010, 388-61A-
0015, 388-61A-0020, 388-61A-0025, 388-61A-0030, 388-
61A-0035, 388-61A-0040, 388-61A-0045, 388-61A-0050,
388-61A-0055, 388-61A-0060, 388-61A-0065, 388-61A-
0070, 388-61A-0075, 388-61A-0080, 388-61A-0085, 388-
61A-0090, 388-61A-0095, 388-61A-0100, 388-61A-0105,
388-61A-0110, 388-61A-0115, 388-61A-0120, 388-61A-
0125, 388-61A-0130, 388-61A-0135, 388-61A-0140, 388-
61A-0145, 388-61A-0146, 388-61A-0147, 388-61A-0148,
388-61A-0149, 388-61A-0150, 388-61A-0155, 388-61A-
0160, 388-61A-0165, 388-61A-0170, 388-61A-0175, and
388-61A-0180.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 10-13-145 on June
23,2010.

Changes Other than Editing from Proposed to Adopted
Version: Written and oral testimony were provided request-
ing that WAC 388-61A-0280(5) be changed to avoid an unin-
tended consequence of callers to the crisis hotline/helpline
from receiving a busy signal if all incoming lines are in use.
The change was made because it does not alter the intended
meaning of WAC 388-61A-0280 and, indeed, strengthens the
intent of this section.

Written comment requested that WAC 388-61A-0280(1)
be clarified with respect to the area of coverage for distribut-
ing the domestic violence agency's crisis hotline/helpline
telephone number. The change was made because it clarifies
the department's intent for wide geographic distribution of
the crisis hotline/helpline telephone number.

A final cost-benefit analysis is available by contacting
Susan Hannibal, Program Manager, DSHS, 4045 Delridge
Way S.W., Room 200, Seattle, WA 98106, phone (206) 923-
4910, fax (206) 923-4899, e-mail hsus300@dshs.wa.gov.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 46,
Amended 0, Repealed 40.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 46, Amended 0, Repealed 40.

Date Adopted: October 27, 2010.

Susan N. Dreyfus

Secretary

BACKGROUND

NEW SECTION

WAC 388-61A-0200 What is the legal basis for the
domestic violence shelter program? Chapter 70.123 RCW
authorizes us to establish minimum standards for agencies
that receive funding from the department of social and health
services (DSHS) to provide domestic violence shelter and
supportive services.

NEW SECTION

WAC 388-61A-0210 What is the purpose of having
minimum standards for domestic violence shelters and
supportive services? The purpose of these rules is to have
uniform statewide standards for domestic violence shelters
and supportive services funded by DSHS. Minimum stan-
dards are necessary to provide rules for agencies that contract
with us to provide shelter and supportive services for domes-
tic violence victims. These standards address issues such as
food, clothing, emergency housing, safety, security, and
advocacy.

NEW SECTION

WAC 388-61A-0220 What definitions apply to this
chapter? "Advocacy" means that the client is involved with
an advocate in individual or group sessions with a primary
focus of safety planning, empowerment, and education of the
client through reinforcement of the client's autonomy and
self-determination. Advocacy also means speaking and act-
ing for change or justice with, or on behalf of, another person
or cause. Advocacy is survivor-centered and uses nonvictim
blaming methods that include:

* Identifying barriers to, and strategies to enhance,
safety, including safety planning.

* Clarifying and increasing awareness of the power and
control associated with domestic violence and the options
one may have to obtain resources while staying safe.

Permanent



WSR 10-22-040

* Supporting independent decision-making based on the
unique needs and circumstances of each individual.

"Advocate" means a trained staff person who works in
a domestic violence agency and provides advocacy to clients.

"Child care" means the temporary care of a client's
child or children by staff of the domestic violence agency at
the agency's location or another location where the client is
receiving confidential or individual services from the domes-
tic violence agency or is participating in activities sponsored
by the domestic violence agency, other than employment,
and so long as the client remains on the premises.

"Children/Youth Activities" means activities other
than children/youth advocacy, such as recreational and edu-
cational activities, and including child care as defined in this
chapter.

"Children/Youth Advocacy" means an age-appropri-
ate intervention service that strives to assist children/youth to
express feelings about their exposure to domestic violence. It
is an educational, rather than a therapeutic intervention, and
is focused on providing education about domestic violence,
safety planning, and developing or enhancing problem-solv-
ing skills. Advocacy can be provided on an individual basis
and in group settings.

"Client" means a victim of domestic violence who is
accessing services at a domestic violence agency. Client can
also be referred to as a survivor, service recipient, or resident.

"Cohabitant" means a person who is or was married, in
a state registered domestic partnership, or cohabiting with
another person in an intimate or dating relationship at the
present time or at some time in the past. Any person who has
one or more children in common with another person, regard-
less of whether they have been married, were/are in a domes-
tic partnership with each other, or have lived together at any
time, must be treated as a cohabitant. Any person who is or
was in a dating relationship with another person at the present
or at some time in the past, regardless of whether they lived
together at any time, must be treated as a cohabitant.

"Community education" refers to information that is
provided in community settings about domestic violence and
services related to victims of domestic violence. Community
education activities include: training, presentations, outreach
to specific communities or geographic areas, community
events, and media events.

"Confidential communication' means all information,
oral, written or nonverbal, that is transmitted between a vic-
tim of domestic violence and an employee or supervised vol-
unteer of a domestic violence agency in the course of their
relationship and in confidence by means which, so far as the
victim is aware, does not disclose the information to a third
person.

"Confidential information" includes, but is not limited
to, any information, advice, notes, reports, statistical data,
memoranda, working papers, records or the like, made or
given during the relationship between a victim of domestic
violence and a domestic violence agency, however main-
tained. Confidential information includes the name, address,
telephone number, social security number, date of birth, nine-
digit postal (ZIP) code, physical appearance of, case file or
history of, and other information that would personally iden-
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tify a victim of domestic violence who seeks or has received
services from a domestic violence agency.

"Crisis hotline or helpline" means a designated tele-
phone line of the domestic violence agency that operates
twenty-four hours a day, three hundred sixty-five days a year.
A hotline/helpline provides crisis intervention, safety plan-
ning, information, and referral services.

"Crisis intervention" means services provided to an
individual in crisis to stabilize an individual's emotions, clar-
ify issues, and provide support and assistance to help explore
options for resolution of the individual's immediate crisis and
needs.

"Department" means the department of social and
health services (DSHS).

"Domestic violence" is a pattern of assaultive and coer-
cive behaviors that an adult or adolescent uses to maintain
power and control over their intimate partner. Abusive tac-
tics may include, but are not limited to the following: physi-
cal abuse, sexual abuse, intimidating tactics, physical and/or
psychological isolation of the victim, repeated attacks against
the victim's competence, alternating use of indulgences, con-
trol of family funds and resources, stalking, and the use of
children and systems to control the victim. The abuser's use
of physical force against persons or property or the use of
conduct that establishes credible threat of physical harm (i.e.
terrorizing tactics) combined with other controlling tactics
are key elements of domestic violence. The effect of the
overall pattern of assaultive and coercive behavior is to
increase the abuser's power and control in the relationship. It
includes, but is not limited to, the categorization of offenses
defined in RCW 10.99.020(3) when committed by one
cohabitant against another.

"Domestic violence agency' means an agency that pro-
vides shelter and advocacy for domestic violence clients in a
safe and supportive environment.

"Intimate partner violence' focuses on the most com-
mon form of domestic violence, which is between adult or
adolescent intimate partners or cohabitants, rather than on
violence between non-intimate adult or adolescent household
members.

"Legal advocacy" means personal support and assis-
tance with victims of domestic violence to ensure their inter-
ests are represented and their rights upheld within the civil
and criminal justice systems, including administrative hear-
ings. It includes educating and assisting victims in navigat-
ing the justice systems; assisting victims in evaluating advan-
tages and disadvantages of participating in the legal pro-
cesses; facilitating victims' access and participation in the
legal systems; and promoting victims' choices and rights to
individuals within the legal systems.

"Lodging unit" means one or more rooms used for a
victim of domestic violence including rooms used for sleep-
ing or sitting.

"Marginalized populations" includes, but is not lim-
ited to, populations that have been historically underserved
and oppressed in society because of ethnicity, race, culture or
language diversity, age, sexual orientation, or disability.

"Personally identifying information" includes, but is
not limited to, first and last name, home or other physical
address, telephone number, social security number, date of
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birth, nine-digit postal (ZIP) code, physical appearance of,
case file or history of, and other information that would per-
sonally identify a victim of domestic violence who seeks or
has received services from a domestic violence agency, or
such other information which, taken individually or together
with other identifying information, could identify a particular
individual.

"Program" means the DSHS domestic violence pro-
gram.

"Resident" means a client of the domestic violence
agency who is residing in a shelter as defined in this chapter.

""Safe home" means a shelter that has two or fewer lodg-
ing units and has a written working agreement with a domes-
tic violence agency.

"Safety plan" is a process of thinking through with the
victim how to increase safety for both the victim of domestic
violence and any dependent children of the victim. Safety
planning addresses both immediate and long term risks, bar-
riers, or concerns regarding the victim and any dependent
children. It is based on knowledge about the specific pattern
of the domestic violence perpetrator's tactics and the protec-
tive factors of the victim and any dependent children. Safety
planning can be done formally, informally, in writing or
orally, or in any other conversational process between the
victim and advocate.

"Secretary" means the DSHS secretary or the secre-
tary's designee.

"Shelter" means a safe home or shelter home that pro-
vides temporary refuge and food and clothing offered on a
twenty-four hour, seven-day-per-week basis to victims of
domestic violence and their dependent children. Domestic
violence agencies may use hotels and motels for victims who
need safe shelter, but the domestic violence agency must also
have a shelter home and/or safe home(s) that meet the
requirements of this chapter.

"Shelter home" means a shelter that has three or more
lodging units and is either a component of, or has a written
working agreement with, a domestic violence agency.

"Staff" means persons who are paid or who volunteer to
provide services to clients and are a part of a domestic vio-
lence agency.

"Support group" means interactive group sessions of
two or more victims of domestic violence that is facilitated by
trained staff on a regular basis. Participants share experi-
ences, offer mutual support, and receive information and edu-
cation around a specific topic of common interest. Support
groups validate the experiences of victims, explore options,
build on strengths, and respect participants' rights to make
their own decisions. A shelter or house meeting where, for
example, chores are discussed, and there is no advocacy pro-
vided, is not a support group.

"Victim" means a cohabitant who has been subjected to
domestic violence.

"We, us and our" refers to the department of social and
health services and its employees.

"You, I and your" refers to the domestic violence
agency.
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NEW SECTION

WAC 388-61A-0230 What service model must be
used to provide the services required by these rules? Shel-
ters and supportive services for victims of domestic violence
are essential to provide protection to victims from further
abuse and physical harm. Research demonstrates that access
to supportive services that increase a survivor's knowledge of
safety planning and awareness of community resources leads
to increased safety and well being over time. Consequently,
the model for providing services must incorporate the follow-
ing practices:

(1) Services provided to victims must include access to
safety, advocacy, information about options, and referrals to
helping resources.

(2) Services that blame the victim for the abuse and do
not hold the abuser accountable for the violence, are ineffec-
tive and will likely result in further harm to the victim, up to
and including death. Therefore, minimum standards for the
services and practices governed by these rules must use an
empowerment model that:

(a) Promotes safety for all victims of intimate partner
violence and their dependent children.

(b) Are survivor-centered and treat victims with dignity
and respect.

(c) Builds on the strengths and resources of individuals
and families, respecting their autonomy and self-determina-
tion.

(d) Supports the relationship between victims and their
dependent children.

(e) Offers options and support for autonomous decision-
making that is based on the needs and circumstances of each
victim and their family.

(f) Assists individuals and families in accessing protec-
tion and services that are respectful and inclusive of cultural
and community characteristics.

(g) Ensures agency accountability by involving victims
in evaluating the services they receive from the domestic vio-
lence agency.

(h) Supports and engages in collaboration with other
community agencies and systems for the purpose of develop-
ing a comprehensive response system for victims and their
dependent children.

NEW SECTION

WAC 388-61A-0240 Is DSHS required to provide
funding to any domestic violence agency that requests
funding? (1) We are not obligated to disburse funds to all
domestic violence agencies that comply with the minimum
standards set forth in this chapter. The goal of this program
is to provide funding and support for the statewide develop-
ment, stability, and expansion of emergency shelter and sup-
portive services for victims of domestic violence. Funding
for this program is intended to be used to develop and main-
tain domestic violence agencies statewide that are:

(a) Focused on victim advocacy, safety, empowerment,
maintaining confidentiality, and safety planning.

(b) Inclusive and responsive to the ethnic, cultural, racial
and socioeconomic diversity of the state.
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(c) Flexible and designed to meet the needs of domestic
violence victims at the local level.

(2) In support of the program goal, if an agency applies
to receive funding we will consider such things as:

(a) Geographic location.

(b) Population ratios.

(c) Population need for services.

(d) An agency's experience in providing domestic vio-
lence services and its ability to provide services that comply
with these minimum standards.

(e) The availability of other domestic violence agencies
in a community and the level of collaboration between and
among existing agencies.

(f) The amount of funding we have available to maintain
stability and support for existing domestic violence agencies
funded by DSHS.

NEW SECTION

WAC 388-61A-0250 What are the requirements for
domestic violence agencies? In order for us to contract with
an agency for domestic violence services, the agency must
provide emergency shelter and supportive services to victims
of domestic violence. The agency must comply with the:

(1) Supportive service and administrative standards for
domestic violence agencies; and

(2) General facility standards for shelter homes and safe
homes; and

(3) Additional standards for shelter homes; or

(4) Additional standards for safe homes.

SUPPORTIVE SERVICES AND ADMINISTRATIVE
STANDARDS FOR DOMESTIC VIOLENCE AGEN-
CIES

NEW SECTION

WAC 388-61A-0260 What supportive services must
a domestic violence agency provide? (1) Domestic violence
agencies must utilize a survivor-centered and empowerment
service model as described in this chapter. Such a model:

(a) Promotes safety for all victims and their dependent
children.

(b) Builds on the strengths and resources of individuals
and families, respecting their autonomy and self-determina-
tion.

(c) Supports the relationship between victims and their
dependent children.

(d) Offers options and support for autonomous decision-
making based on the needs and circumstances of each victim
and their family.

(e) Assists individuals and families in accessing protec-
tion and services that are respectful of cultural and commus-
nity characteristics.

(f) Ensures agency accountability by involving victims
in evaluating the services they receive from the domestic vio-
lence agency.

(2) The manner in which supportive services are pro-
vided by the domestic violence agency must be in alignment
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with the empowerment service model described in this chap-
ter, and must also:

(a) Include a discussion of safety and options with each
victim of domestic violence seeking assistance.

(b) Be respectful and respond to each client's life situa-
tion, and respect each person's right to self-determination.

(¢) Be provided in a safe and supportive environment
that offers the client the opportunity to examine the events
that led to the need for domestic violence services.

(d) Be provided in a private setting for the comfort of the
client and to protect confidentiality of conversations.

(3) Domestic violence agencies that contract with us
must provide the following supportive services:

(a) Crisis hotline or helpline.

(b) Crisis intervention.

(c) Safety planning.

(d) Emergency domestic violence shelter.

(e) A day program or drop-in service for victims who
have found other shelter but who have a need for supportive
services.

(f) Individual advocacy including legal advocacy.

(g) Support groups.

(h) Child care assistance during individual advocacy ses-
sions and support groups for the adult victim.

(i) Supportive services and resources for children/youth
residing in emergency domestic violence shelter.

(j) Transportation assistance or access to transportation.

(k) Information and referral.

(1) Community education activities.

(4) For clients residing in emergency domestic violence
shelter you:

(a) Must provide clients with access to a trained staff
person twenty-four hours a day, three hundred sixty-five days
a year.

(b) Must give clients the opportunity to receive and par-
ticipate in supportive services during their stay in shelter.

(c) Cannot require that clients participate in supportive
services as a condition of residing in the shelter.

NEW SECTION

WAC 388-61A-0270 What services and resources
must be available to children/youth residing in emergency
domestic violence shelter? (1) With the permission of a par-
ent/guardian, children/youth must be offered the opportunity
to receive and participate in the following age-appropriate
supportive services during their shelter residency:

() Orientation to the shelter.

(b) Information about domestic violence.

(c) Individual and/or group advocacy and support.

(d) Information and referral to other supportive services.

(2) The domestic violence agency must provide a safe
and secure play area for children/youth residing in the emer-
gency domestic violence shelter.

(3) The domestic violence agency must provide informa-
tion to the client about resources for indoor and outdoor rec-
reational activities in the community for children/youth resid-
ing in emergency shelter, such as outings to parks, play-
grounds, movies, libraries, sports activities, youth clubs and
other similar activities.
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NEW SECTION

WAC 388-61A-0280 What are the requirements for
the crisis hotline or helpline? (1) You must provide a crisis
hotline/helpline telephone number to access services of the
domestic violence agency. The telephone number must be
listed in the local telephone book, and identified as the crisis
hotline/helpline telephone number of the domestic violence
agency. The crisis hotline/helpline telephone number must
also be widely distributed throughout the service area cov-
ered by the domestic violence agency.

(2) The crisis hotline/helpline service must comply with
the following minimum requirements:

(a) It must operate twenty-four hours a day, three hun-
dred sixty-five days a year.

(b) It must be a dedicated telephone line that serves as
the crisis hotline or helpline.

(c) Staff that answer the hotline/helpline must be trained
in, and familiar with, all referral and intake practices of the
domestic violence agency.

(d) In most cases, callers to the hotline/helpline must be
able to speak, within fifteen minutes, to a trained staff person
from whom the caller can obtain services, including access to
emergency shelter.

(e) Staff must have access to TTY or similar technology,
and they must be trained on its use.

(f) Safety must be addressed in every call.

(3) You must have written procedures that address the
following:

(a) How crisis hotline staff will meet the needs of non-
English speaking and hearing impaired callers.

(b) Steps that must be taken when a caller requests emer-
gency shelter.

(c) If you use an answering service, or any other similar
system, how you will provide training to the staff of the
answering service, and how you will monitor the services
provided to your agency.

(4) If you use a call-forwarding system for your domestic
violence agency's hotline/helpline, answering service, or any
other similar system, you must guarantee that the caller's first
contact is supportive.

(5) You may use an answering machine, voice mail, or
similar recording device as a back-up means of responding to
calls to your agency's crisis hotline/helpline. However, these
devices cannot be used as your agency's primary method of
answering crisis hotline/helpline calls. Messages left on your
agency's answering machine, voice mail, or similar recording
device must be returned within the timeframe described in
subsection (2)(d) of this section.

NEW SECTION

WAC 388-61A-0290 What are the requirements for
accessing emergency domestic violence shelter? Domestic
violence agencies must meet the following requirements in
providing emergency domestic violence shelter:

(1) Your agency must have written procedures regarding
your shelter intake process.

(2) You must have a staff person available twenty-four
hours a day, three hundred sixty-five days a year, who is able
to assess requests for emergency domestic violence shelter
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and arrange for immediate intake into your shelter or a
hotel/motel.

(3) Where an individual is eligible for emergency
domestic violence shelter:

(a) A staff person must be present to admit a service
recipient into the shelter home.

(b) Reasonable efforts must be made by the domestic
violence agency to have a staff person present to admit a ser-
vice recipient into a safe home or hotel/motel.

(4) Referrals to other services or domestic violence agen-
cies must be provided to an individual when:

(a) Your shelter home or safe home(s) are full.

(b) A client residing in shelter must be transferred to
another domestic violence agency for reasons of safety of the
client.

(c) The person seeking shelter is ineligible for your ser-
vices.

(d) An inappropriate referral was made to your domestic
violence agency.

(e) The person seeking shelter has problems that require
services of another agency or agencies before receiving
domestic violence services.

NEW SECTION

WAC 388-61A-0300 What information must be in a
client's file? (1) You must have a written file for clients who
are served by your domestic violence agency. Client files
must:

(a) Include an intake that clearly documents each client's
eligibility for domestic violence services.

(b) Be brief in documenting the services provided to the
client.

(c) Document only sufficient information to identify the
service provided, and must not include any references to ser-
vice recipient feelings, emotional or psychological assess-
ments, diagnoses, or similar subjective observations or judg-
ments. Documentation must not include any direct quotes
from the client.

(d) Include copies of all required releases and client
notices.

(2) Where supportive services are provided to child/
youth of clients, the domestic violence agency must:

(a) Maintain separate documentation for each child/
youth that receives supportive services. Written documenta-
tion must not be included in the file of the parent/guardian.

(b) Be brief in documenting the supportive services pro-
vided to the child/youth.

(c) Document only sufficient information to identify the
service provided, and must not include any references to the
child/youth's feelings, emotional or psychological assess-
ments, diagnoses, or similar subjective observations or judg-
ments. Documentation must not include any direct quotes
from the child/youth.

NEW SECTION

WAC 388-61A-0310 What information must the
domestic violence agency keep confidential? (1) Agents,
employees, and volunteers of a domestic violence agency
must maintain the confidentiality of all personally identifying
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information, confidential communications, and all confiden-
tial information as defined in this chapter. Information that
individually or together with other information could identify
a particular victim of domestic violence must also be kept
confidential.

(2) Any reports, records, working papers, or other docu-
mentation, including electronic files that are maintained by
the domestic violence agency and information provided to
the domestic violence agency on behalf of the client, must be
kept confidential. Any information considered privileged by
statute, rule, regulation or policy that is shared with the
domestic violence agency on behalf of the client must not be
divulged without a valid written waiver of the privilege that
is based on informed consent, or as otherwise required by
law.

(3) You must comply with the provisions of this section
regarding confidential communications concerning clients
regardless of when the client received the services of the
domestic violence agency.

NEW SECTION

WAC 388-61A-0320 What information can be dis-
closed? (1) You can disclose confidential information only
when:

(a) The client provides informed, written consent to the
waiver of confidentiality that relates only to the client or the
client's dependent children.

(b) Failure to disclose is likely to result in a clear, immi-
nent risk of serious physical injury or death of the client or
other person.

(c) Disclosure is required under chapter 26.44 RCW,
Abuse of Children.

(d) Release of information is otherwise required by law
or court order, or following in-camera review pursuant to
RCW 70.123.075, with the following additional require-
ments:

(1) The domestic violence agency must make reasonable
attempts to provide notice to the person affected by the dis-
closure of the information.

(i1) If personally identifying information is or will be dis-
closed, the domestic violence agency must take steps neces-
sary to protect the privacy and safety of the persons affected
by the disclosure of information.

(2) Any release of information subject to any of the
exceptions set forth above must be limited to the minimum
necessary to meet the requirement of the exception, and such
release does not void the client's right to confidentiality and
privilege on any other confidential communication between
the client and the domestic violence agency.

(3) In the case of an unemancipated minor, the minor and
the parent or guardian must provide the written consent. Con-
sent for release may not be given by a parent who has abused
the minor or the minor's other parent. In the case of a dis-
abled adult who has been appointed a guardian, the guardian
must consent to release unless the guardian is the abuser of
the disabled adult.

(4) To comply with federal, state, tribal, or territorial
reporting, evaluation, or data collection requirements, a
domestic violence agency may disclose aggregated nonper-

Permanent

[6]

Washington State Register, Issue 10-23

sonally identifying data about services provided to their cli-
ents and nonpersonally identifying demographic information.

(5) A copy of the disclosed information must be pro-
vided to the client, if requested by the client.

NEW SECTION

WAC 388-61A-0330 What information must be
included in a written waiver of confidentiality? (1) To be
valid, a written waiver of confidentiality must:

(a) Be voluntary.

(b) Relate only to the client or the client's dependent chil-
dren.

(c) Clearly describe the scope and any limitations of the
information to be released.

(d) Include an expiration date for the release.

(e) Inform the client that consent can be withdrawn at
any time whether it is made orally or in writing.

(2) If the written waiver of confidentiality does not
include an expiration date, it must expire ninety days after the
date it was signed.

NEW SECTION

WAC 388-61A-0340 What information must be pro-
vided to clients about their right to confidentiality? (1)
You must provide each client with a written "notice of rights"
at the time of initial and any subsequent intake into the
domestic violence agency. At a minimum, the notice of
rights must inform clients of the following:

(a) The client's right to privacy and confidentiality of the
information shared with the domestic violence agency.

(b) Exceptions to confidentiality as described in this
chapter.

(c) That if the client signs a written waiver of confidenti-
ality that allows their information to be shared with others,
the client does not give up their right to have that information
protected under other statutes, rules or laws.

(d) That the client has the right to withdraw a written
waiver of confidentiality at any time.

(e) That the domestic violence agency will not condition
the provision of services to the client based on a requirement
that the client sign one or more releases of confidential infor-
mation.

(2) Information on the "notice of rights" must be
explained to the client at the time of intake into the domestic
violence agency and then again, at the time the client is con-
sidering whether to sign a written waiver of confidentiality.

NEW SECTION

WAC 388-61A-0350 What type of training is
required for staff of the domestic violence agency? Initial
and continuing education training of domestic violence
agency staff is critically important. Advocates and advocate
supervisors must be able to demonstrate an understanding of
the nature and scope of domestic violence as defined by this
chapter, as well as the historical and societal attitudes in
which domestic violence is rooted. Training must be current
and relevant to the provision of empowerment-based advo-
cacy. In furtherance of these goals, domestic violence agency
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staff must meet the following minimum training require-
ments.

Initial Training For Staff Providing Supportive Ser-
vices and Staff Supervisors

(1) A minimum of twenty hours of initial basic training
that covers the following topics and skills:

(a) Theory and implementation of empowerment-based
advocacy.

(b) The history of domestic violence.

(c) Active listening skills.

(d) Legal, medical, social service and systems advocacy.

(e) Confidentiality and ethics.

(f) Safety planning skills and barriers to safety.

(g) Planning, clarifying issues and options, and crisis
intervention.

(h) Providing services and advocacy to individuals from
marginalized populations.

(1) Policies and procedures of the domestic violence
agency.

Continuing Education Training For Staff Providing
Supportive Services and Staff Supervisors

(2) Based on their date of hire with the domestic violence
agency, staff providing supportive services and staff supervi-
sors must obtain an annual minimum of thirty hours of con-
tinuing education training beginning in their second year with
the domestic violence agency, and in every year thereafter.
Continuing education training must include:

(a) A minimum of fifteen hours of training on advocacy
that is directly related to serving victims of domestic violence
and their children.

(b) A minimum of five hours of training on providing
services and advocacy to individuals from marginalized pop-
ulations.

(3) Not more than ten hours of the thirty hours of con-
tinuing education training can be obtained from video, audio,
or similar self-study methods.

Training for Staff Not Providing Supportive Services

(4) Domestic violence agency staff who do not provide
supportive services to clients or their dependent children are
not required to obtain initial and continuing education train-
ing as described in this section. Examples of staff that are
included in this category are shelter housekeeping staff, indi-
viduals providing child care assistance as defined in this
chapter, and bookkeeping and accounting staff. It is recom-
mended, however, that staff who may come into contact with
clients of the domestic violence agency and their dependent
children, but who do not provide supportive services, receive
training on the following:

(a) Confidentiality.

(b) Relevant policies and procedures of the domestic vio-
lence agency.

(¢) Mandated reporting of child abuse/neglect as
required by chapter 26.44 RCW, Abuse of Children.

NEW SECTION

WAC 388-61A-0360 How should training be docu-
mented? Initial and continuing education training received
by staff and supervisors of staff providing supportive services
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must be recorded in a training log. At a minimum the log
must include:

(1) Date(s) of training.

(2) Title or subject matter of the training.

(3) Individual or organization that provided the training.

(4) Number of training hours received.

(5) Training method (e.g. in-person, video, audio, self-
study, or other method).

(6) For continuing education training, whether the train-
ing was on advocacy or serving individuals from marginal-
ized populations.

NEW SECTION

WAC 388-61A-0370 Must supervisors of domestic
violence agency staff have specific experience and train-
ing? Supervisors of staff providing supportive services to
domestic violence clients must have the following minimum
experience and training requirements prior to being hired as a
supervisor.

(1) At least two years of experience providing advocacy
to victims of domestic violence within a domestic violence
agency.

(2) A minimum of fifty hours of training on domestic
violence issues and advocacy within three years prior to
being hired as a supervisor.

NEW SECTION

WAC 388-61A-0380 What written policies or proce-
dures do you need to have? The domestic violence agency
must have written policies or procedures that cover the fol-
lowing issues:

(1) Procedures for the emergency shelter intake process,
including that victims in immediate danger or immediate risk
of harm will receive first priority for shelter.

(2) Confidentiality and protection of client records and
communication.

(3) Nondiscrimination relating to staff, clients, and pro-
vision of services.

(4) The provision of bilingual and interpreter services to
clients.

(5) Procedures for responding to calls on the crisis hot-
line/helpline from non-English speaking and hearing
impaired callers.

(6) If you use an answering service, or any other similar
system to answer your crisis hotline/helpline calls, proce-
dures for providing training to the staff of the answering ser-
vice, and how you will monitor the services provided to your
agency.

(7) Procedures for responding to subpoenas and war-
rants.

(8) Reporting of child abuse as legally mandated.

(9) Client access to their files.

(10) Grievance procedure for clients.

(11) Emergency procedures for fire, disaster, first aid,
medical and police intervention.

(12) Procedures and periods for records retention.

(13) Accounting procedures.

(14) Personnel policies and procedures that include the
following:
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(a) Recruitment for staff and volunteers - agencies must
recruit, to the extent feasible, persons who are former victims
of domestic violence to work as paid or volunteer staff.

(b) Hiring.

(c) Promotion and termination of staff.

(d) Performance evaluation.

(e) Grievance procedure for staff.

(f) Maintenance of personnel and training files, to
include job descriptions for paid staff and volunteers.

GENERAL FACILITY STANDARDS FOR SHELTER
HOMES AND SAFE HOMES

NEW SECTION

WAC 388-61A-0390 What safety requirements are
shelters required to meet? You must keep your equipment
and the physical structures in the shelter, including furniture
and appliances, safe and clean for the clients you serve. You
must:

(1) Maintain the shelter, premises, equipment, and sup-
plies in a clean, safe and sanitary condition, free of hazards,
and in good repair.

(2) Provide guard or handrails, as necessary, for stair-
ways, porches and balconies.

(3) Maintain swimming pools, wading pools, bathtubs,
hot tubs, spas, and bathing beaches in a safe manner and in
such a way that does not present a health hazard, safety prob-
lem, or nuisance.

(4) Have a method for securing all windows, doors, and
other building accesses to prevent the entry of intruders.

(5) Make sure all window screens can be secured to pre-
vent children from falling from window openings.

(6) Make sure that clients residing in shelter are able to
immediately enter the shelter if they do not have the ability to
independently access the facility with their own key, keycard,
door code, or other device.

(7) Provide adequate lighting of exterior areas to ensure
the safety of clients residing in shelter and staff during the
night.

(8) Provide a way for staff to enter any area occupied by
clients should there be an emergency.

(9) Secure all unused refrigerators and freezers accessi-
ble to children in such a way that prevents them from climb-
ing in and becoming trapped.

NEW SECTION

WAC 388-61A-0400 What are the requirements for
bedrooms? You must provide a bed in good condition, with
a clean and comfortable mattress.

NEW SECTION

WAC 388-61A-0410 What are requirements for
cribs or bassinets? If the shelter provides cribs or bassinets,
the shelter must comply with each of these requirements:

(1) Cribs and bassinets must have a clean, firm mattress
covered with waterproof material that is easily sanitized.

(2) Crib mattresses must fit snugly to prevent the infant
from being caught between the mattress and crib side rails.
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(3) Cribs must be assembled correctly, and not have any
missing, loose, or broken hardware or slats. There must not
be any missing, loose, broken or improperly installed screws,
brackets or other hardware on the crib or mattress support.

(4) Soft objects and loose bedding, including bumper
pads, cannot be used in cribs and bassinets.

(5) Cribs must be made of wood, metal, or approved
plastic with secure latching devices.

(6) Cribs must have no more than two and three-eighths
inches of space between vertical slats so an infant's body can-
not fit through the slats. There must not be any missing or
cracked slats.

(7) Cribs must not have corner posts over one-sixteenth
inch high so a child's clothing cannot catch.

(8) Crib headboards and footboards must not have any
cutouts that would result in a child's head getting trapped.

(9) For mesh-sided cribs and playpens:

(a) Mesh must not have any tears, holes or loose threads.

(b) Mesh must be securely attached to the top rail and
floor plate.

(c) Top rail covers must not have any tears or holes.

NEW SECTION

WAC 388-61A-0420 What kind of diaper changing
area must I provide? You must provide a sanitary diaper
changing area. In addition, you must develop and post in
view of the changing area, hygienic procedures for handling
and storing diapers and sanitizing the changing area.

NEW SECTION

WAC 388-61A-0430 What are kitchen require-
ments? The following are the minimum general require-
ments for kitchen facilities:

(1) A sink for washing dishes.

(2) A refrigerator or other storage equipment capable of
maintaining a consistent temperature of forty-five degrees
Fahrenheit or lower.

(3) A range or stove.

(4) Covered garbage container.

(5) Eating and cooking utensils that are clean and in
good repair.

(6) Counter surfaces that are clean and resistant to mois-
ture.

NEW SECTION

WAC 388-61A-0440 What are the requirements for
providing food to clients residing in shelter? (1) Your
domestic violence agency must provide food and beverages
for the basic sustenance of clients residing in shelter, unless
other resources are immediately available.

(2) You must store food and beverages, including infant
formula, at the shelter to provide to clients residing in shelter
when other resources are not immediately available, and for
shelter residents who are unable to safely access other food
resources.

(3) Milk and infant formula must be available at all times
for children residing in the shelter.
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(4) You must purchase and provide only food and bever-
ages that are of safe quality to clients residing in shelter.
Storage, preparation, and serving techniques must ensure that
nutrients are retained and spoilage is prevented.

(5) Food and beverages prepared for clients residing in
shelter must be prepared, served and stored safely and in a
sanitary manner.

(6) Food must be available to prepare school lunches, if
lunch is not otherwise available to the children of shelter res-
idents.

(7) Clients residing in shelter must be provided, or have
immediate access to, food that is in accordance with their
religious or cultural beliefs and personal practices.

NEW SECTION

WAC 388-61A-0450 What are the requirements for
providing clothing to clients residing in shelter? (1) If an
adult or child comes into shelter without adequate clothing,
you must assist them with accessing clean, well-fitting cloth-
ing appropriate to the season, and the individual's age, gender
and particular needs.

(2) Clothing that you provide must be clean and have
been stored in a sanitary manner.

(3) Clothing that is provided to an individual becomes
that person's personal property and must not be shared or
retrieved from the client when they leave the shelter.

NEW SECTION

WAC 388-61A-0460 What personal hygiene items do
I need to provide to clients residing in shelter? All clients
residing in shelter must be provided with personal hygiene
products during their residency, such as soap, hair care prod-
ucts, toothbrush and paste, and deodorant. Particular atten-
tion must be paid to providing items for individuals that have
special needs because of their ethnicity, disability, or medical
condition.

NEW SECTION

WAC 388-61A-0470 What are the requirements for
toilets, sinks, and bathing facilities? You must meet these
requirements for toilets, sinks, and bathing facilities.

(1) You must provide at least one indoor flush-type toi-
let, one nearby sink for hand washing, and a bathtub or
shower facility. These facilities must be located within the
shelter building premises.

(2) You must comply with all of the following require-
ments for toilet and bathing facilities:

(a) Toilet and bathing facilities must allow for privacy of
shelter residents.

(b) Toilets, urinals, and hand washing sinks must be the
appropriate height for the children served, or have a safe and
easily cleaned step stool or platform that is water resistant.

(c) Facilities for hand washing and bathing must be pro-
vided with hot and cold running water. Hot water must not
exceed one hundred and twenty degrees Fahrenheit.

(d) Potty chairs and toilet training equipment for toddlers
must be regularly maintained, disinfected, and kept in a sani-
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tary condition. When in use, you must put potty chairs on
washable, water resistant surfaces.

(¢) You must provide soap and clean washcloths and
towels, disposable towels or other hand-drying devices to
shelter residents.

NEW SECTION

WAC 388-61A-0480 What types of linen do I need to
provide to clients? (1) You must provide the following to
clients residing in shelter:

(a) Bed linen, towels and washcloths that are clean and in
good repair. After use by a client, bed linen, towels and
washcloths must be laundered prior to use by another client.

(b) A clean liner for a sleeping bag unless the bag is
cleaned between uses by different clients.

(2) Clients residing in shelter must be provided with
changes of clean bed linen, towels and washcloths upon their
request.

NEW SECTION

WAC 388-61A-0490 What are the requirements for
laundry facilities? The requirements for laundry facilities at
your shelter include the following:

(1) You must provide adequate laundry and drying
equipment, or make other arrangements for getting laundry
done on a regular basis. Laundry facilities in the shelter must
be provided free to shelter residents.

(2) You must handle and store laundry in a sanitary man-
ner.

NEW SECTION

WAC 388-61A-0500 Are there requirements for
drinking water? Water supplies that are used for human
consumption must be from a water system that has been
approved by the local health authority or department as safe
for human consumption. This refers to both public water sys-
tems and individual systems.

NEW SECTION

WAC 388-61A-0510 What are the requirements for
sewage and liquid wastes? You must discharge sewage and
liquid wastes into a public sewer system or septic system that
has been approved by the local health authority or depart-
ment.

NEW SECTION

WAC 388-61A-0520 What kind of heating system is
required? (1) Rooms used by clients in a shelter must be
equipped with a safe and adequate source of heat that can
keep the room at a healthful temperature during the time the
room is occupied.

(2) The use of gas or oil-fired space heaters is prohibited.
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NEW SECTION

WAC 388-61A-0530 How must I ventilate the shel-
ter? You must ensure that your shelter is ventilated for the
health and comfort of the clients residing in shelter, by meet-
ing the following requirements:

(1) A mechanical exhaust to the outside must ventilate
toilets and bathrooms that do not have windows opening to
the outside.

(2) Bedrooms and communal living areas must have a
window or opening to the outdoors that can be locked or
secured from the inside.

(3) Gas or oil-fired water heaters and forced-air systems
must be safely vented to the outside.

NEW SECTION

WAC 388-61A-0540 How much lighting is required
in the shelter? You must locate light fixtures and provide
lighting that promotes good visibility and comfort for clients
residing in shelter.

NEW SECTION

WAC 388-61A-0550 Are there any requirements
about pets in the shelter? Pets are prohibited from the
kitchen during food preparation.

NEW SECTION

WAC 388-61A-0560 What first-aid supplies must I
approve? You must keep first-aid supplies on hand and
accessible to clients residing in shelter for immediate use.
First-aid supplies must include at a minimum the following:
First-aid instruction booklet, band-aids, sterile gauze, adhe-
sive tape, antibiotic ointment single use packets, antiseptic
wipe single use packets, hydrocortisone ointment single use
packets, roller bandage, thermometer (non-mercury/non-
glass), and non-latex gloves. In instances where an adult or
child has ingested a potentially poisonous chemical or sub-
stance, you must call the Washington Poison Center for fur-
ther instruction.

NEW SECTION

WAC 388-61A-0570 What are the requirements for
storing medications? (1) Clients residing in shelter must be
provided with a means to safely and securely store, and have
direct and immediate access to, their medications such as
individual lock boxes, lockers with a key or combination
lock, or a similar type of secure storage.

(2) All medications, including pet medications and
herbal remedies, must be stored in a way that is inaccessible
to children.

NEW SECTION

WAC 388-61A-0580 What measures must I take for
pest control? You must make reasonable attempts to keep
the shelter free from pests, such as rodents, flies, cock-
roaches, fleas and other insects.
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NEW SECTION

WAC 388-61A-0590 What are the requirements for
labeling and storing chemicals and toxic materials? (1)
Containers of chemical cleaning agents and other toxic mate-
rials must:

(a) Be clearly labeled with the contents.

(b) Bear the manufacturer's instructions and precautions
for use.

(2) You must store the following items in a place that is
not accessible to children:

(a) Chemical cleaning supplies.

(b) Toxic substances.

(c) Poisons.

(d) Aerosols.

(e) Items with warning labels.

(3) You must store chemical cleaning supplies, toxic
substances, and poisons separately from food items, clothing,
and bedding in order to prevent contamination.

NEW SECTION

WAC 388-61A-0600 Where do I keep firearms and
other dangerous weapons? (1) You must keep firearms and
other dangerous weapons in a locked storage container, gun
safe, or another storage area made of strong, unbreakable
material. Stored firearms must be unloaded.

(2) If the storage cabinet has a glass or another breakable
front, you must secure the firearms with a locked cable or
chain placed through the trigger guards.

(3) You must store ammunition in a place that is separate
from the firearms or locked in a gun safe.

(4) You must allow access to firearms, weapons and
ammunition only to authorized persons.

ADDITIONAL STANDARDS FOR SHELTER HOMES

NEW SECTION

WAC 388-61A-0620 What are the additional stan-
dards for shelter homes? Shelter homes must meet the fol-
lowing additional standards in order for a domestic violence
agency to contract with us:

(1) Shelter homes must provide at least one toilet, sink,
and bathing facility for each fifteen clients or fraction of this
number. The floors of all toilet and bathing facilities must be
resistant to moisture.

(2) You must have at least one telephone at the shelter
for incoming and outgoing calls. Next to the telephone in
shelter homes you must post in English and other languages
predominantly served by the domestic violence agency:

(a) Emergency telephone numbers.

(b) Instructions on how shelter residents can access
domestic violence agency staff.

(3) In shelter homes all bathrooms, toilet rooms, laundry
rooms, and janitor closets containing wet mops and brushes
must have natural or mechanical ventilation in order to pre-
vent objectionable odors and condensation.

(4) When staff serve food to clients in shelter homes, the
staff must prepare the food in compliance with chapter 246-
215 WAC, Temporary food service establishment.
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(5) Shelter homes must request an annual fire and life
safety inspection from their local fire department or fire mar-
shal. The domestic violence agency must maintain documen-
tation of the request as well as any report issued as a result of
the inspection. Any violations noted by the inspector must be
immediately corrected by the domestic violence agency.

(6) Shelter homes must meet the following requirements
for bedrooms:

(a) Bedrooms must have a minimum ceiling height of
seven and one-half feet.

(b) Bedrooms must provide at least fifty square feet of
usable floor area per bed.

(c) Floor area where the ceiling height is less than five
feet cannot be considered as usable floor area.

(7) When clients are residing in a shelter home at least
one domestic violence agency staff member must be present
or on-call to go to the shelter home twenty-four-hours a day,
seven-days-per-week.

(8) When a shelter home is not a component of a domes-
tic violence agency, the shelter home and domestic violence
agency must have a written working agreement before the
shelter home receives clients from the domestic violence
agency. Ata minimum, the written working agreement must
include:

(a) Confirmation that the domestic violence agency has
inspected the shelter home and that the shelter home com-
plies with the general facility and additional standards for
shelter homes.

(b) How supportive services will be provided to clients
residing in shelter, and who will provide the supportive ser-
vices.

(c) Verification that the staff providing supportive ser-
vices, and staff supervisors, meet the training and experience
requirements outlined in this rule.

ADDITIONAL STANDARDS FOR SAFE HOMES

NEW SECTION

WAC 388-61A-0630 What are the additional stan-
dards for safe homes? Safe homes must meet the following
additional standards in order for a domestic violence agency
to contract with us:

(1) A prospective safe home must complete a written
application to a domestic violence agency. The domestic vio-
lence agency must approve the application and provide train-
ing to the safe home staff before the home may receive cli-
ents.

(2) The domestic violence agency must maintain a writ-
ten record of all safe homes. The record must include:

(a) The name and address of the person operating the
safe home or an identification code for the safe home.

(b) A written safe home application.

(c) Documentation that the safe home complies with the
general facility and additional standards for safe homes.

(d) Verification that safe home staff received initial basic
training as outlined in this WAC by the domestic violence
agency.
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(3) You must have at least one telephone at the safe
home for incoming and outgoing calls. You must provide the
following information to clients residing in a safe home:

(a) Emergency telephone numbers.

(b) Instructions on how clients can access domestic vio-
lence agency staff.

(4) When clients are residing in a safe home at least one
domestic violence agency staff member must be on-call to go
to the safe home twenty-four hours a day, three hundred
sixty-five days a year.

(5) Safe homes must comply with the following general
fire safety requirements:

(a) Every room used by children in the safe home must
have easy entry and exit, including one of these features:

(i) Two separate doors.

(ii) One door leading directly to the outside, or a window
that opens to the outside and is large enough for emergency
escape or rescue.

(b) Every occupied area must have access to at least one
exit that does not pass through rooms or spaces that can be
locked or blocked from the opposite side.

(¢) No space may be lived in by a client that is accessible
only by a ladder, folding stairs, or a trap door.

(d) Every bathroom door used by clients must be
designed to permit the opening of the locked door from the
outside.

(e) Every closet door latch must be designed to be
opened from the inside.

(f) Escape and exit routes must be kept clear and must
not be blocked by appliances, furniture, or other heavy
objects.

(g) Flammable, combustible, or poisonous material must
be stored away from exits and away from areas that are acces-
sible to children.

(h) Open-flame devices and fireplaces, heating and
cooking appliances, and products capable of igniting clothing
must not be left unattended or used incorrectly.

(1) Fireplaces, wood stoves and other heating systems
that have a surface hot enough to cause harm must have gates
or protectors around them when in use.

(j) Multilevel dwellings must have a means of escape
from an upper floor. If a fire ladder is needed to escape from
an upper story window, it must be stored in a location that is
easily accessible to the clients who may need it.

(k) You must place a smoke detector in good working
condition in each bedroom or in areas close to where children
sleep, such as a hallway. If the smoke detector is mounted on
the wall, it must be twelve inches from the ceiling and a cor-
ner.

(1) If questions arise concerning fire danger, the local fire
protection authority must be consulted.

COMPLIANCE WITH STANDARDS

NEW SECTION

WAC 388-61A-0640 Will DSHS do an evaluation of
the domestic violence agency? (1) To measure compliance
with our requirements we will conduct a biennial evaluation
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of each agency under contract with us to provide domestic
violence services.

(2) We will inspect a random number of safe homes dur-
ing on-site evaluations of domestic violence agencies to mea-
sure compliance with our requirements.

(3) If a lodging unit is occupied at the time of an on-site
evaluation, the domestic violence agency must give the client
an opportunity to leave the unit prior to the arrival of the eval-
uator.

NEW SECTION

WAC 388-61A-0650 What will happen if I am out of
compliance with the minimum standards or my con-
tracts? (1) If we find that the domestic violence agency is out
of compliance with the standards specified in this chapter or
the terms of the DSHS contract, we will give you written
notice of the deficiencies. You must correct the deficiencies
according to a plan of correction we approve.

(2) We may suspend or revoke the funding of a domestic
violence agency if it is out of compliance with this chapter or
the DSHS contract.

NEW SECTION

WAC 388-61A-0660 What will happen if there is a
complaint to DSHS about the domestic violence agency?
(1) If we receive a complaint that your domestic violence
agency is out of compliance with this chapter or the DSHS
contract, we will notify you and we will initiate an investiga-
tion.

(2) If the investigation requires that we be on-site at your
domestic violence agency, you must give clients residing in
lodging units an opportunity to leave the unit during the
inspection.

(3) If we find that the domestic violence agency is out of
compliance with the standards specified in this chapter or the
terms of the DSHS contract, we will give you written notice
of the deficiencies. You must correct the deficiencies accord-
ing to a plan of correction we approve.

(4) We may suspend or revoke the funding of a domestic
violence agency if it is out of compliance with this chapter or
the DSHS contract.

NEW SECTION

WAC 388-61A-0670 Can DSHS waive any of the
minimum standards of this chapter? Under certain condi-
tions we may waive some of the rules contained in this chap-
ter.

(1) To request a waiver you must submit a written
request that:

(a) Clearly describes the minimum standards(s) for
which the waiver is requested.

(b) Describes why the domestic violence agency is
unable to meet the requirements of this chapter without the
waiver.

(c) Demonstrates that granting of the waiver will not
jeopardize the safety or health of clients.

(d) Shows that the absence of granting the waiver will
have a detrimental effect on the provision of services.
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(2) If the written waiver request proposes any substitu-
tions of procedures, materials, service, or equipment from
those specified in this chapter, the substitutions must be at
least equivalent to those required.

REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-61A-0005

WAC 388-61A-0010

WAC 388-61A-0015

WAC 388-61A-0020

WAC 388-61A-0025

WAC 388-61A-0030

WAC 388-61A-0035

WAC 388-61A-0040

WAC 388-61A-0045

WAC 388-61A-0050

WAC 388-61A-0055

WAC 388-61A-0060

WAC 388-61A-0065

WAC 388-61A-0070

WAC 388-61A-0075

WAC 388-61A-0080

What is the legal basis for the
domestic violence shelter
program?

What is the purpose of hav-
ing minimum standards for
domestic violence shelters
and services?

Is DSHS required to provide
funding to any domestic vio-
lence service that requests
funding?

What are the facility and ser-
vice requirements for domes-
tic violence services?

What definitions apply to
domestic violence shelters
and services?

What safety requirements is
the shelter required to meet?

What are the general require-
ments for bedrooms?

Whatkind of diaper changing
area must I provide?

What are the kitchen require-
ments?

Are there any restrictions on
food preparation?

What are the requirements
for providing food and cloth-
ing to shelter residents?

What are the requirements
for toilets, sinks, and bathing
facilities?

What types of linen do I need
to provide to clients?

What are the requirements
for laundry facilities?

Are there requirements for
drinking water?

What are the requirements
for sewage and liquid
wastes?



WAC 388-61A-0085

WAC 388-61A-0090

WAC 388-61A-0095

WAC 388-61A-0100

WAC 388-61A-0105

WAC 388-61A-0110

WAC 388-61A-0115

WAC 388-61A-0120

WAC 388-61A-0125

WAC 388-61A-0130

WAC 388-61A-0135

WAC 388-61A-0140

WAC 388-61A-0145

WAC 388-61A-0146

WAC 388-61A-0147

WAC 388-61A-0148

WAC 388-61A-0149

WAC 388-61A-0150

WAC 388-61A-0155
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What kind of heating system
is required?

How must I ventilate the
shelter?

How much lighting is
required in the shelter?

Are there any requirements
about pets in the shelter?

What first-aid supplies must I
provide?

What are the requirements
for storing medications?

What measures must I take
for pest control?

What are the requirements
for labeling and storing
chemicals and toxic materi-
als?

Where do I keep firearms and
other dangerous weapons?

What are the additional
requirements for a safe
home?

What are the additional
requirements for a shelter
home?

What supportive services am
I required to provide to cli-
ents?

What is advocacy-based
counseling?

‘What information must the
domestic violence service
keep confidential?

‘What information can be dis-
closed?

What information needs to be
included in a written waiver
of confidentiality?

What information must be
provided to clients about
their right to confidentiality?

What type of training is
required for staff of the
domestic violence service?

Must supervisors of domestic
violence service staff have
specific experience and train-
ing?
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WAC 388-61A-0160 What written policies and
procedures do you need to

have?

Will DSHS do an evaluation
of the domestic violence ser-
vice?

WAC 388-61A-0165

WAC 388-61A-0170 What will happen if I am out
of compliance with my con-

tract?

WAC 388-61A-0175 What will happen if there is a
complaint to DSHS about the

domestic violence service?

WAC 388-61A-0180 Can DSHS waive any of the
minimum standards of this

chapter?

WSR 10-22-088
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed November 1, 2010, 1:04 p.m., effective December 2, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The division of developmental disabilities
(DDD) is amending chapter 388-845 WAC, DDD home and
community based waivers to add a fifth waiver, known as the
children's intensive in-home behavioral supports (CIIBS).
These rules are necessary to implement the CIIBS waiver and
incorporate changes reflected in the waivers submitted to the
federal Centers for Medicare and Medicaid Services under
1915 (c) of the Social Security Act and implement section
205 (1)(i), chapter 329, Laws of 2008.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-845-0001,388-845-0015, 388-845-
0020, 388-845-0030, 388-845-0041, 388-845-0045, 388-
845-0050, 388-845-0055, 388-845-0065, 388-845-0100,
388-845-0111, 388-845-0120, 388-845-0200, 388-845-0500,
388-845-0505, 388-845-0900, 388-845-0910, 388-845-1000,
388-845-1015, 388-845-1110, 388-845-1150, 388-845-1200,
388-845-1300, 388-845-1400, 388-845-1600, 388-845-1605,
388-845-1620, 388-845-1650, 388-845-1700, 388-845-1800,
388-845-1900, 388-845-2000, 388-845-2005, 388-845-2100,
388-845-2200, 388-845-3000, 388-845-3085, and 388-845-
4005.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.120, chapter 194, Laws of 2009, and section 205
(1)(i), chapter 329, Laws of 2008.

Other Authority: Title 71A RCW.

Adopted under notice filed as WSR 10-09-100 on April
21, 2010.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-845-0415 What is assistive technol-
ogy? Assistive technology consists of items, equipment, or
product systems used to increase, maintain, or improve func-
tional capabilities of waiver participants, as well as services
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to directly assist the participant and caregivers to select,
acquire, and use the technology. Assistive technology is
available in the CIIBS waiver, and includes the following:

(1) The evaluation of the needs of the waiver participant,
including a functional evaluation of the child # with respect
to the child's customary environments such as home, school,
and community.;

(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as
those associated with existing education and rehabilitation
plans and programs;

(5) Training or technical assistance for the participant
and/or if appropriate, the child's family; and

(6) Training or technical assistance for professionals,
including individuals providing education and rehabilitation
services, employers, or other individuals who provide ser-
vices to, employ, or are otherwise substantially involved in
the majer assistive technology related life functions of chil-
dren with disabilities.

WAC 388-845-0425 Are there limits to the assistive
technology I can receive? (1) Providers of assistive technol-
ogy services must be certified, registered or licensed thera-
pists as required by law and contracted with DDD for the
therapy they are providing.

(2) Vendors of assistive technology must maintain a
business license required by law and be contracted with DDD
to provide this service.

(3) Assistive technology may be authorized as a waiver
service

only-after you-have-aceessed-whatis-available-to-you
under-medieaid by obtaining an initial denial of funding or
information showing that the technology is not covered by
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WAC 388-845-0506 Who is a qualified provider of
behavior management and consultation for the children's
intensive in-home behavioral supports (CIIBS) waiver?
Under the CIIBS waiver, providers of behavior management
and consultation must be contracted with DDD to provide
CIIBS intensive services as one of the following four pro-
vider types:

(1) Behavier—speetalist Master's or PhD level behavior

specialist, licensed or certified/registered to provide behav-

ioral assessment, intervention, and training;
(2) Behavior technician, licensed or certified/registered

to provide behavioral intervention and training, following the
lead of the behavior specialist;

(3) Certified music therapist; and/or

(4) Certified recreation therapist.

Providers of behavior management and consultation per
WAC 388-845-0505 may be utilized to provide counseling
and/or therapy services to augment the work of the CIIBS
intensive service provider types.

WAC 388-845-1015 Are there limits to the extended
state plan services I can receive? (1) Additional therapy
may be authorized as a waiver service only after you have
accessed what is available to you under medicaid and any
other private health insurance plan;

(2) The department does not pay for treatment deter-
mined by DSHS to be experimental;

(3) The department and the treating professional deter-
mine the need for and amount of service you can receive:

(a) The department reserves the right to require a second
opinion from a department-seleeted department selected pro-
vider.

(b) The department will require evidence that you have
accessed your fall benefits through medicaid, including early
and periodic screening, diagnosis. and treatment (EPSDT) for
children under the age of twenty-one per WAC 388-534-
0100, and private insurance by obtaining an initial denial of

Medicaid or private insurance., including EPSDT per WAC
388-534-0100, and any other private health insurance plan.

(4) The department does not pay for technelogy—deter-
mined-by DSHS-to-be-experimental: experimental technol-
ogy.

(5) The-department-and-the-treatingprofessional-deter-
mine-theneed-for-thetechnology- The department required
your treating professional's written recommendation regard-
ing your need for the technology. This recommendation must
take into account that:

(1) the treating professional has personal knowledge of
and experience with the requested and alternative technol-
ogy: and

(ii) the treating professional has recently examined you,
reviewed your medical records, and conducted a functional
evaluation.

(6) The-departmentreserves-theright te-require-a-second
eptmeﬂ—ffem—a—depafm&eﬁt—se}eeted—pfe\ﬂdef The department
may require a written second opinion from a department
selected professional that meets the same criteria in (5)
above.

(7) The department will require evidence that you have
accessed your fal benefits through medicaid and private
insurance before authorizing this waiver service.
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funding or information showing that the technology is not
covered by Medicaid or private insurance before authorizing
this waiver service.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

WAC 388-845-1180 Are there limitations to the nurse
delegation services that I receive? The following limita-
tions apply to receipt of nurse delegation services:

(1) the—dep&Fmeﬂ-t—aﬂd—t-he—tfeﬁmg—pfefeSﬂeﬂa{—detef-
mine-the-needfor-and-ameunt-efserviee Delegating nurse's

written recommendation regarding your need for the service.
This recommendation must take into account that the nurse

has recently examined you, reviewed your medical records,
and conducted a nursing assessment.

(2) Fhe-departmentreserves-theright te-require-a-second
opinton-by-a-department-selected-provider The department
may require a written second opinion from a department
selected nurse delegator that meets the same criteria in (1)
above.-

(3) The following tasks must not be delegated:

(a) Injections, other than insulin;

(b) Central lines;

(c) Sterile procedures; and
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(d) Tasks that require nursing judgment.

WAC 388-845-2170 Are there limitations on my
receipt of therapeutic equipment and supplies? The fol-
lowing limitations apply to your receipt of therapeutic equip-
ment and supplies under the CIIBS waiver:

(1) Therapeutic equipment and supplies may be autho-
rized as a waiver service only after you have accessed what is
available to you under medicaid including EPSDT per WAC
388-534-0100, and any private health insurance plan. The
department will require evidence that you have accessed your
full benefits through medicaid, EPSDT, and private insurance
before authorizing this waiver service.

@)
phes—éetefmmed—by—DSHS—te%e—e*peﬁmeﬂﬁ-l The depart-
ment does not pay for experimental equipment and supplies..

(3) The-department-and-the-treatingprefessional-deter-
mine-the-need-for-the-equipment-and-supplies: The depart-
ment requires your treating professional's written recommen-
dation regarding your need for the service. This recommen-
dation must take into account that the treating professional

has recently examined you, reviewed your medical records,
and conducted a functional evaluation.

(4) Fhe-departmentreserves-theright te-require-a-second
eptmeﬂ—ffem—a—depafm&eﬁt—se}eeted—pfe\ﬂdef The department
may require a written second opinion from a department
selected professional that meets the same criteria in (3)
above.

WAC 388-845-2270 Are there limitations to my
receipt of vehicle modification services? The following
limitations apply to your receipt of vehicle modifications
under the CIIBS waiver:

(1) Prior approval by the regional administrator or desig-
nee is required.

(2) Vehicle modifications are excluded if they are of
general utility without direct medical or remedial benefit to
the individual.

(3) Vehicle modifications must be the most cost effective
modification based upon a comparison of contractor bids as
determined by DDD.

(4) Modifications will only be approved for a vehicle
that serves as the participant's primary means of transporta-
tion and is owned by the family.

(5) The-departmentreserves-theright te-require-a-second
eptmeﬂ—ffem—a—depaﬁmeﬂt—se}eeted—pfe’ﬂdef The department
requires your treating professional's written recommendation
regarding your need for the service. This recommendation
must take into account that the treating professional has
recently examined you, reviewed your medical records, and
conducted a functional evaluation.

(6) The department may require a second opinion from a
department selected provider that meets the same criteria as
(5) above.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 18, Amended 38,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 18, Amended 38, Repealed 0.

Date Adopted: November 1, 2010.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0001 Definitions. "ADSA" means the
aging and disability services administration, an administra-
tion within the department of social and health services.

"Aggregate services" means a combination of services
subject to the dollar limitations in the Basic and Basic Plus
waivers.

"CARE" means the comprehensive assessment and
reporting evaluation.

"Client or person" means a person who has a develop-
mental disability as defined in RCW 71A.10.020(3) and has
been determined eligible to receive services by the division
under chapter 71A.16 RCW.

"DDD" means the division of developmental disabilities,
a division within the aging and disability services administra-
tion of the department of social and health services.

"DDD assessment" refers to the standardized assessment
tool as defined in chapter 388-828 WAC, used by DDD to
measure the support needs of persons with developmental
disabilities.

"Department" means the department of social and health
services.

l

'EPSDT" means early and periodic screening, diagnosis,
and treatment, Medicaid's child health component providing

a mandatory and comprehensive set of benefits and services
for children up to age twenty one as defined in WAC 388-
534-0100.

"Employment/day program services" means community
access, person-to-person, prevocational services or supported
employment services subject to the dollar limitations in the
Basic and Basic Plus waivers.

"Evidence based treatment" means the use of physical,
mental and behavioral health interventions for which system-
atic, empirical research has provided evidence of statistically

significant effectiveness as treatments for specific conditions.

Alternate terms with the same meaning are evidence-based
practice (EBP) and empirically-supported treatment (EST).

"Family" means relatives who live in the same home
with the eligible client. Relatives include spouse((5)) or regis-
tered domestic partner; natural, adoptive or step parent((s));
grandparent((s)); ((brether;—sister;—stepbrother;—stepsister))
child; stepchild; sibling; stepsibling; uncle; aunt; first cousin;
niece; or nephew.

"Family home" means the residence where you and your
relatives live.
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"Gainful employment" means employment that reflects
achievement of or progress towards a living wage.

"HCBS waivers" means home and community based ser-
vices waivers.

"Home" means ((3etr)) present or intended place of res-
idence.

"ICF/MR" means an intermediate care facility for the
mentally retarded.

"Individual support plan (ISP)" is a document that autho-
rizes and identifies the DDD paid services to meet a client's
assessed needs.

"Integrated settings" mean typical community settings
not designed specifically for individuals with disabilities in
which the majority of persons employed and participating are
individuals without disabilities.

"Legal representative" means a parent of a person who is
under eighteen years of age, a person's legal guardian, a per-
son's limited guardian when the subject matter is within the
scope of limited guardianship, a person's attorney at law, a
person's attorney in fact, or any other person who is autho-
rized by law to act for another person.

"Living wage" means the amount of earned wages
needed to enable an individual to meet or exceed his/her liv-
ing expenses.

"Necessary supplemental accommodation representa-
tive" means an individual who receives copies of DDD
planned action notices (PANs) and other department corre-
spondence in order to help a client understand the documents
and exercise the client's rights. A necessary supplemental
accommodation representative is identified by a client of
DDD when the client does not have a legal guardian and the
client is requesting or receiving DDD serv1ces

"Prov1ders means an 1nd1V1dua1 or agency Who meets
the provider qualifications and is contracted with ADSA to
provide services to you.

"Respite assessment" means an algorithm within the
DDD assessment that determines the number of hours of
respite care you may receive per year if you are enrolled in
the Basic, Basic Plus, Children's Intensive In-Home Behav-
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(DDD)? DDD provides services through ((feur)) five HCBS
waivers:

(1) Basic waiver;

(2) Basic Plus waiver;

(3) (€ORE)) Core waiver; ((and))

(4) Community Protection waiver; and

(5) Children's Intensive In-Home Behavioral Support

waiver (CIIBS).

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0020 When were ((thesefour)) the
HCBS waivers effective? ((Fhe-foeur DBDB-HEBS)) Basic,
Basic Plus, Core and Community Protection waivers were
effective April 1, 2004. Children's Intensive In-Home
Behavioral Support waiver was effective May 1, 2009.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0030 Do I meet criteria for HCBS
waiver-funded services? You meet criteria for DDD HCBS
waiver-funded services if you meet all of the following:

(1) You have been determined eligible for DDD services
per RCW 71A.10.020(3).

(2) You have been determined to meet ICF/MR level of
care per WAC 388-845-0070, 388-828-3060 and 388-828-
3080.

(3) You meet disability criteria established in the Social
Security Act.

(4) You meet financial eligibility requirements as
defined in WAC 388-515-1510.

(5) You choose to receive services in the community
rather than in an ICF/MR facility.

(6) You have a need for waiver services as identified in
your plan of care or individual support plan.

(7) You are not residing in hospital, jail, prison, nursing
facility, ICF/MR, or other institution.

(8) Additionally, for the Children's Intensive In-Home
Behavioral Support (CIIBS) waiver-funded services:

(a) You are age eight or older and under the age of eigh-
teen for initial enrollment and under age twenty-one for con-

ioral Support, or Core waiver.

"SSI" means Supplemental Security Income, an assis-
tance program administered by the federal Social Security
Administration for blind, disabled and aged individuals.

"SSP" means ((s%a%e—supp}emeﬁmfy—paymeﬂt—a—beﬁeﬁ{

ﬂd&a-l-s—SS-I)) a state-pald cash ass1stance Drogram for certam

clients of the division of developmental disabilities.

"State funded services" means services that are funded
entirely with state dollars.

"You/your" means the client.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0015 What HCBS waivers are pro-
vided by the division of developmental disabilities
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tinued enrollment;

(b) You have been determined to meet CIIBS program
eligibility per chapter 388-828 WAC prior to initial enroll-
ment only;

(c) You live with your family; and

d) Your parent/guardian(s) and primary caregiver(s), if
other than parent/guardian(s), have signed the participation
agreement.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0041 What is DDD's responsibility to
provide my services under the DDD HCBS waivers
administered by DDD? If you are enrolled in an HCBS
waiver administered by DDD, DDD must meet your assessed
needs for health and welfare.
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(1) DDD must address your assessed health and welfare
needs in your ((plan-ef-eare-er-the)) individual support plan,
as specified in WAC 388-845-3055.

(2) You have access to DDD paid services that are pro-
vided within the scope of your waiver, subject to the limita-
tions in WAC 388-845-0110 and 388-845-0115.

(3) DDD will provide waiver services you need and
qualify for within your waiver.

(4) DDD will not deny or limit your waiver services
based on a lack of funding.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0045 When there is capacity to add
people to a waiver, how does DDD determine who will be
enrolled? When there is capacity on a waiver and available
funding for new waiver participants, DDD may enroll people
from the statewide data base in a waiver based on the follow-
ing priority considerations:

(1) First priority will be given to current waiver partici-
pants assessed to require a different waiver because their
identified health and welfare needs have increased and these
needs cannot be met within the scope of their current waiver.

(2) DDD may also consider any of the following popula-
tions in any order:

(a) Priority populations as identified and funded by the
legislature.

(b) Persons DDD has determined to be in immediate risk
of ICF/MR admission due to unmet health and welfare needs.

(c) Persons identified as a risk to the safety of the com-
munity.

(d) Persons currently receiving services through state-
only funds.

(e) Persons on an HCBS waiver that provides services in
excess of what is needed to meet their identified health and
welfare needs.

(f) Persons who were previously on an HCBS waiver
since April 2004 and lost waiver eligibility per WAC ((388-
845-0066(9))) 388-845-0060 (1)().

(3) For the Basic waiver only, DDD may consider per-
sons who need the waiver services available in the Basic
waiver to maintain them in their family's home or in their
own home.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0050 How do I request to be enrolled
in a waiver? (1) You can contact DDD and request to be
enrolled in a waiver or to enroll in a different waiver at any
time.

(2) If you are assessed as meeting ICF/MR level of care
as defined in WAC 388-845-0070 and chapter 388-828
WAC, your request for waiver enrollment will be docu-
mented by DDD in a statewide data base.

(3) For the Children's Intensive In-Home Behavioral
Support (CIIBS) waiver only, if you are assessed as meeting
both ICF/MR level of care and CIIBS eligibility as defined in
WAC 388-845-0030 and chapter 388-828 WAC, your
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request for waiver enrollment will be documented by DDD in
a statewide database.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0055 How do I remain eligible for the
waiver? Once you are enrolled in a DDD HCBS waiver, you
can remain eligible if you continue to meet eligibility criteria
in WAC 388-845-0030((-)), and:

(1) (BBB)) You complete((s)) a reassessment with
DDD at least once every twelve months to determine if you
continue to meet all of these eligibility requirements; and

(2) You must either receive a waiver service at least once
in every thirty consecutive days, as specified in WAC 388-
513-1320 (3)(b), or your health and welfare needs require
monthly monitoring, which will be documented in your client
record; and

(3) ((¥eur)) You complete an in-person DDD assess-
ment/reassessment interview ((must-be)) administered ((in
persen-and)) in your home((=See)) per WAC 388-828-1520.

(4) In addition, for the Children's Intensive In-Home
Behavioral Supports waiver, you must:

(a) Be under age twenty-one;

(b) Live with your family; and

(c) Have an annual participation agreement signed by

our parent/guardian(s) and primary caregiver(s), if other

than parent/guardian(s).

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0065 What happens if I am termi-
nated or choose to disenroll from a waiver? If you are ter-
minated from a waiver or choose to disenroll from a waiver,
DDD will notify you.

(1) DDD cannot guarantee continuation of your current
services, including medicaid eligibility.

(2) Your eligibility for nonwaiver state-only funded
DDD services is based upon availability of funding and pro-
gram eligibility for a particular service.

(3) If you are terminated from the CIIBS waiver due to
turning age twenty-one, DDD will assist with transition plan-
ning at least twelve months prior to your twenty-first birth-

day.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0100 What determines which waiver I
am assigned to? If there is capacity, DDD will assign you to
the waiver with the minimum service package necessary to
meet your health and welfare needs, based on its evaluation
of your DDD assessment as described in chapter 388-828
WAC and the following criteria:

(1) For the Basic waiver:

(a) You must live with your family or in your own home;

(b) Your family/caregiver's ability to continue caring for
you can be maintained with the addition of services provided
in the Basic waiver; and

(c) You do not need out-of-home residential services.
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(2) For the Basic Plus waiver, your health and welfare
needs exceed the amount allowed in the Basic waiver or
require a service that is not contained in the Basic waiver; and

(a) You are at high risk of out-of-home placement or loss
of your current living situation; or

(b) You require out-of-home placement and your health
and welfare needs can be met in an adult family home or adult
residential care facility.

(3) For the Core waiver:

(a) You are at immediate risk of out-of-home placement;
and/or

(b) You have an identified health and welfare need for
residential services that cannot be met by the Basic Plus
waiver.

(4) For the Community Protection waiver, refer to WAC
388-845-0105 and chapter 388-831 WAC.

(5) For the Children's Intensive In-Home Behavioral
Support waiver, you:

(a) Are age eight or older and under age eighteen;
(b) Live with your family;
(c) Are assessed at high or severe risk of out of home

placement due to challenging behavior per chapter 388-828
WAC: and

(d) You have a signed participation agreement from your
parent/guardian(s) and primary caregiver(s), if other than

parent/guardian(s).

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0111 Are there limitations regarding
who can provide services? The following limitations apply
to providers for waiver services:

(1) Your spouse ((eannet)) must not be your paid pro-
vider for any waiver service.

(2) If you are under age eighteen, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service.

(3) If you are age eighteen or older, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service with the exception of:

(a) Personal care;

(b) Transportation to and from a waiver service;

(c) Residential habilitation services per WAC 388-845-
1510 if your parent is certified as a residential agency per
chapter 388-101 WAC; or

(d) Respite care if you and the parent who provides the
respite care live in separate homes.

(4) If you receive CIIBS waiver services, your legal rep-
resentative or family member per WAC 388-845-0001 must
not be your paid provider for any waiver service with the
exception of:

(a) Personal care;

(b) Transportation to and from a waiver service; and

(c) Respite per WAC 388-845-1605 through 388-845-
1620.
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0120 Will I continue to receive state
supplementary payments (SSP) if I am on the waiver?
Your participation in one of the ((rew)) DDD HCBS waivers
does not affect your continued receipt of state supplemental
payment from DDD.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0200 What waiver services are avail-
able to me? Each of the ((feur)) DDD HCBS waivers has a
different scope of service and your ((planefeare-or)) individ-
ual support plan defines the waiver services available to you.

NEW SECTION

WAC 388-845-0225 Children's intensive in-home
behavioral support (CIIBS) waiver services.

CIIBS

Waiver Services Yearly Limit
* Behavior manage- Determined by
ment and consultation | the individual
* Staff/family consul- | support plan.
tation and training Total cost of

wailver services
cannot exceed the

* Environmental
accessibility adapta-

tions average cost of

* Occupational therapy | $4,000 per month
* Physical therapy per participant.

* Sexual deviancy

evaluation

* Nurse delegation

* Specialized medical
equipment / supplies

* Specialized psychiat-
ric services

* Speech, hearing and
language services

* Transportation

* Assistive technology
* Therapeutic equip-
ment and supplies

* Specialized nutrition

and clothing

* Vehicle modifica-

tions

Personal care Limits determined
by the DDD
assessment. Costs
are included in the
total average cost
of $4000 per
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CIIBS

Waiver Services Yearly Limit

month per partici-
pant for all waiver
services.

Limits determined
by the DDD
assessment. Costs
are included in the
total average cost
of $4000 per
month per partici-
pant for all waiver
services.

Respite care

NEW SECTION

WAC 388-845-0415 What is assistive technology?
Assistive technology consists of items, equipment, or product
systems used to increase, maintain, or improve functional
capabilities of waiver participants, as well as services to
directly assist the participant and caregivers to select,
acquire, and use the technology. Assistive technology is
available in the CIIBS waiver, and includes the following:

(1) The evaluation of the needs of the waiver participant,
including a functional evaluation of the child in the child's
customary environment;

(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as
those associated with existing education and rehabilitation
plans and programs;

(5) Training or technical assistance for the participant
and/or if appropriate, the child's family; and

(6) Training or technical assistance for professionals,
including individuals providing education and rehabilitation
services, employers, or other individuals who provide ser-
vices to, employ, or are otherwise involved in the assistive
technology related life functions of children with disabilities.

NEW SECTION

WAC 388-845-0420 Who is a qualified provider of
assistive technology? The provider of assistive technology
must be an assistive technology vendor contracted with DDD
or one of the following professionals contracted with DDD
and duly licensed, registered or certified to provide this ser-
vice:

(1) Occupational therapist;

(2) Physical therapist;

(3) Speech and language pathologist;

(4) Certified music therapist;

(5) Certified recreation therapist; or

(6) Audiologist.
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NEW SECTION

WAC 388-845-0425 Are there limits to the assistive
technology I can receive? (1) Providers of assistive technol-
ogy services must be certified, registered or licensed thera-
pists as required by law and contracted with DDD for the
therapy they are providing.

(2) Vendors of assistive technology must maintain a
business license required by law and be contracted with DDD
to provide this service.

(3) Assistive technology may be authorized as a waiver
service by obtaining an initial denial of funding or informa-
tion showing that the technology is not covered by medicaid
or private insurance.

(4) The department does not pay for experimental tech-
nology.

(5) The department requires your treating professional's
written recommendation regarding your need for the technol-
ogy. This recommendation must take into account that:

(a) The treating professional has personal knowledge of
and experience with the requested and alternative technol-
ogy; and

(b) The treating professional has recently examined you,
reviewed your medical records, and conducted a functional
evaluation.

(6) The department may require a written second opinion
from a department selected professional that meets the same
criteria in subsection (5) above.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0500 What is behavior management
and consultation? (1) Behavior management and consulta-
tion may be provided to persons on any of the ((fewr)) DDD
HCBS waivers and includes the development and implemen-
tation of programs designed to support waiver participants
using:

(a) Strategies for effectively relating to caregivers and
other people in the waiver participant's life; and

(b) Direct interventions with the person to decrease
aggressive, destructive, and sexually inappropriate or other
behaviors that compromise their ability to remain in the com-
munity (i.e., training, specialized cognitive counseling,
development and implementation of a positive behavior sup-
port plan).

(2) Behavior management and consultation may also be
provided as a mental health stabilization service in accor-
dance with WAC 388-845-1150 through 388-845-1160.

NEW SECTION

WAC 388-845-0501 What is included in behavior
management and consultation for the children's intensive
in-home behavioral support (CIIBS) waiver? (1) In addi-
tion to the definition in WAC 388-845-0500, behavior man-
agement and consultation in the CIIBS waiver must include
the following characteristics:

(a) Treatment must be evidence based, driven by individ-
ual outcome data, and consistent with DDD's positive behav-
ior support guidelines as outlined in contract;
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(b) The following written components will be developed
in partnership with the child and family by a behavior spe-
cialist as defined in WAC 388-845-0506:

(1) Functional behavioral assessment; and

(i1) Positive behavior support plan based on functional
behavioral assessment.

(c) Treatment goals must be objective and measurable.
The goals must relate to an increase in skill development and
a resulting decrease in challenging behaviors that impede
quality of life for the child and family; and

(d) Behavioral support strategies will be individualized
and coordinated across all environments, such as home,
school, and community, in order to promote a consistent
approach among all involved persons.

(2) Behavior management and consultation in the CIIBS
waiver may also include the following components:

(a) Positive behavior support plans may be implemented
by a behavioral technician as defined in WAC 388-845-0506
and include 1:1 behavior interventions and skill development
activity.

(b) Positive behavior support plans may include recom-
mendations by a music and/or recreation therapist, as defined
in WAC 388-845-0506.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0505 Who is a qualified provider of
behavior management and consultation? Under the Basic
Basic Plus, Core, and Community Protection waivers, the
provider of behavior management and consultation must be
one of the following professionals contracted with DDD and
duly licensed, registered or certified to provide this service:

(1) Marriage and family therapist;

(2) Mental health counselor;

(3) Psychologist;

(4) Sex offender treatment provider;

(5) Social worker;

(6) Registered nurse (RN) or licensed practical nurse
(LPN);

(7) Psychiatrist;

(8) Psychiatric advanced registered nurse practitioner
(ARNP);

(9) Physician assistant working under the supervision of
a psychiatrist;

(10) ((Registered—eounseler)) Counselors registered or

certified in accordance with the requirements of chapter
18.19 RCW,; or
(11) Polygrapher.

NEW SECTION

WAC 388-845-0506 Who is a qualified provider of
behavior management and consultation for the children's
intensive in-home behavioral supports (CIIBS) waiver?
(1) Under the CIIBS waiver, providers of behavior manage-
ment and consultation must be contracted with DDD to pro-
vide CIIBS intensive services as one of the following four
provider types:
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(a) Master's or PhD level behavior specialist, licensed or
certified/registered to provide behavioral assessment, inter-
vention, and training;

(b) Behavior technician, licensed or certified/registered
to provide behavioral intervention and training, following the
lead of the behavior specialist;

(c) Certified music therapist; and/or

(d) Certified recreation therapist.

(2) Providers of behavior management and consultation
per WAC 388-845-0505 may be utilized to provide counsel-
ing and/or therapy services to augment the work of the CIIBS
intensive service provider types.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0900 What are environmental accessi-
bility adaptations? (1) Environmental accessibility adapta-
tions are available in all of the DDD HCBS waivers and pro-
vide the physical adaptations to the home required by the
individual's plan of care or individual support plan needed to:

(a) Ensure the health, welfare and safety of the individ-
ual; or

(b) Enable the individual who would otherwise require
institutionalization to function with greater independence in
the home.

(2) Environmental accessibility adaptations may include
the installation of ramps and grab bars, widening of door-
ways, modification of bathroom facilities, or installing spe-
cialized electrical and/or plumbing systems necessary to
accommodate the medical equipment and supplies that are
necessary for the welfare of the individual.

(3) For the CIIBS waiver only, adaptations include
repairs to the home necessary due to property destruction
caused by the participant's behavior.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0910 What limitations apply to envi-
ronmental accessibility adaptations? The following service
limitations apply to environmental accessibility adaptations:

(1) Environmental accessibility adaptations require prior
approval by the DDD regional administrator or designee.

(2) With the exception of damage repairs under the
CIIBS waiver, environmental accessibility adaptations or
improvements to the home are excluded if they are of general
utility without direct medical or remedial benefit to the indi-
vidual, such as carpeting, roof repair, central air conditioning,
etc.

(3) Environmental accessibility adaptations cannot add
to the total square footage of the home.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

(5) Damage repairs under the CIIBS waiver are subject

to the following restrictions:

(a) Limited to the cost of restoration to the original con-
dition.

(b) Repairs to personal property and normal wear and
tear are excluded.
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1000 What are extended state plan
services? Extended state plan services refer to physical ther-
apy; occupational therapy; and speech, hearing and language
services available to you under medicaid without regard to
your waiver status. They are "extended" services when the
waiver pays for more services than is provided under the state
medicaid plan. These services are available under all ((feur))
DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1015 Are there limits to the extended
state plan services I can receive? (1) Additional therapy
may be authorized as a waiver service only after you have
accessed what is available to you under medicaid and any
other private health insurance plan;

(2) The department does not pay for treatment deter-
mined by DSHS to be experimental;

(3) The department and the treating professional deter-
mine the need for and amount of service you can receive:

(a) The department ((reserves-therightte)) may require

a second opinion from a ((department-seleeted)) department
selected provider.

(b) The department will require evidence that you have
accessed your full benefits through medicaid ((ard-private
insuranee)) before authorizing this waiver service.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1110 What are the limits of mental
health crisis diversion bed services? (1) Mental health cri-
sis diversion bed services are intermittent and temporary. The
duration and amount of services you need to stabilize your
crisis is determined by a mental health professional and/or
DDD.

(2) These services are available in ((al-HfeurHEBS)) the
Basic, Basic Plus, Core, and Community Protection waivers
administered by DDD as mental health stabilization services
in accordance with WAC 388-845-1150 through 388-845-
1160.

(3) The costs of mental health crisis diversion bed ser-
vices do not count toward the dollar limits for aggregate ser-
vices in the Basic and Basic Plus waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1150 What are mental health stabili-
zation services? Mental health stabilization services assist
persons who are experiencing a mental health crisis. These
services are available in ((aH-feur)) the Basic, Basic Plus,
Core. and Community Protection waivers to adults deter-
mined by mental health professionals or DDD to be at risk of
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institutionalization in a psychiatric hospital without one of
more of the following services:

(1) Behavior management and consultation;

(2) ((Skilled-nursingserviees:

3})) Specialized psychiatric services; or

(()) (3) Mental health crisis diversion bed services.

NEW SECTION

WAC 388-845-1170 What is nurse delegation? (1)
Nurse delegation services are services in compliance with
WAC 246-840-910 through 246-840-970 by a registered
nurse to provide training and nursing management for nurs-
ing assistants who perform delegated nursing tasks.

(2) Delegated nursing tasks include, but are not limited
to, administration of noninjectable medications except for
insulin, blood glucose testing, and tube feedings.

(3) Services include the initial visit, care planning, com-
petency testing of the nursing assistant, consent of the client,
additional instruction and supervisory visits.

(4) Clients who receive nurse delegation services must
be considered "stable and predictable" by the delegated
nurse.

NEW SECTION

WAC 388-845-1175 Who is a qualified provider of
nurse delegation? Providers of nurse delegation are regis-
tered nurses contracted with DDD to provide this service or
employed by a nursing agency contracted with DDD to pro-
vide this service.

NEW SECTION

WAC 388-845-1180 Are there limitations to the
nurse delegation services that I receive? The following
limitations apply to receipt of nurse delegation services:

(1) The department requires the delegating nurse's writ-
ten recommendation regarding your need for the service.
This recommendation must take into account that the nurse
has recently examined you, reviewed your medical records,
and conducted a nursing assessment.

(2) The department may require a written second opinion
from a department selected nurse delegator that meets the
same criteria in subsection (1) of this section.

(3) The following tasks must not be delegated:

(a) Injections, other than insulin;

(b) Central lines;

(c) Sterile procedures; and

(d) Tasks that require nursing judgment.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1200 What are "person-to-person"
services? (1) "Person-to-person” services are intended to
assist you to achieve the outcome of gainful employment in
an integrated setting through a combination of services,
which may include:

(a) Development and implementation of self-directed
employment services;
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(b) Development of a person centered employment plan;

(c) Preparation of an individualized budget; and

(d) Support to work and volunteer in the community,
and/or access the generic community resources needed to
achieve integration and employment.

(2) These services may be provided in addition to com-
munity access, prevocational services, or supported employ-
ment.

(3) These services are available in ((al-HfeurHEBS)) the
Basic, Basic Plus, Core and Community Protection waivers.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1300 What are personal care ser-
vices? Personal care services as defined in WAC 388-106-
0010 are the provision of assistance with personal care tasks.
These services are available in the Basic, Basic Plus, CIIBS
and ((EORE)) Core waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1400 What are prevocational ser-
vices? (1) Prevocational services occur in a segregated set-
ting and are designed to prepare you for gainful employment
in an integrated setting through training and skill develop-
ment.

(2) Prevocational services are available in ((al—feur

HEBS)) the Basic, Basic Plus, Core and Community Protec-
tion waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1600 What is respite care? Respite
care is short-term intermittent relief for persons normally
providing care for waiver individuals. This service is avail-
able in the Basic, Basic Plus, CIIBS, and ((€ORE)) Core
waivers.

AMENDATORY SECTION (Amending WSR 08-03-109,
filed 1/22/08, effective 2/22/08)

WAC 388-845-1605 Who is eligible to receive respite
care? You are eligible to receive respite care if you are in the
Basic, Basic Plus, CIIBS or ((€ORE)) Core waiver and:

(1) You live in a private home and no one living with you
is paid to ((be-yourearegiver)) provide personal care services
to you;

(2) You are age eighteen or older and live with a paid
((earegiver)) personal care provider who is your natural, step
or adoptive parent; or

(3) You are under the age of eighteen and live with your
natural, step or adoptive parent and your paid personal care
provider also lives with you: or

(4) You live with a caregiver who is paid by DDD to pro-
vide ((eare-te-yorand-is)) supports as:

(a) A contracted companion home provider; or

(b) A licensed children's foster home provider.
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AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1620 Are there limits to the respite
care I can receive? The following limitations apply to the
respite care you can receive:

(1) The DDD assessment will determine how much
respite you can receive per chapter 388-828 WAC.

(2) Prior approval by the DDD regional administrator or
designee is required:

(a) To exceed fourteen days of respite care per month; or

(b) To pay for more than eight hours in a twenty-four
hour period of time for respite care in any setting other than
your home or place of residence. This limitation does not pro-
hibit your respite care provider from taking you into the com-
munity, per WAC 388-845-1610(2).

(3) Respite cannot replace:

(a) Daycare while your parent or guardian is at work;
and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

(4) Respite providers have the following limitations and
requirements:

(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;

(b) The respite provider cannot be the spouse of the care-
giver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.

(5) Your caregiver ((wil-net-be-paid-te)) may not pro-
vide DDD services for you or other persons ((at-the-same

time-yotreeeiverespite-serviees)) during your respite care
hours.

(6) If your personal care provider is your parent, your
parent provider will not be paid to provide respite services to
any client in the same month that you receive respite services.

(7) DDD ((eannet)) may not pay for any fees associated
with the respite care; for example, membership fees at a rec-
reational facility, or insurance fees.

(8) If you require respite from a licensed practical nurse
(LPN) or a registered nurse (RN), services may be authorized
as skilled nursing services per WAC 388-845-1700 using an
LPN or RN. If you are in the Basic Plus waiver, skilled nurs-
ing services are limited to the dollar limits of your aggregate
services per WAC 388-845-0210.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1650 What are sexual deviancy evalu-
ations? (1) Sexual deviancy evaluations:

(a) Are professional evaluations that assess the person's
needs and the person's level of risk of sexual offending or
sexual recidivism;

(b) Determine the need for psychological, medical or
therapeutic services; and
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(c) Provide treatment recommendations to mitigate any
assessed risk.

(2) Sexual deviancy evaluations are available in all
((ferr)) DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1700 What is skilled nursing? (1)
Skilled nursing is continuous, intermittent, or part time nurs-
ing services. These services are available in the Basic Plus,
((€ORE)) Core, and Community Protection waivers.

(2) Services include nurse delegation services, per WAC
388-845-1170, provided by a registered nurse, including the
initial visit, follow-up instruction, and/or supervisory visits.

((3)yTheseservices-are-avatlable-inall- four HEBS-waiv-
i | bv-DDE | heald bitizati
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1800 What are specialized medical
equipment and supplies? (1) Specialized medical equip-
ment and supplies are durable and nondurable medical equip-
ment not available through medicaid or the state plan which
enables individuals to:

(a) Increase their abilities to perform their activities of
daily living; or

(b) Perceive, control or communicate with the environ-
ment in which they live.

(2) Durable and nondurable medical equipment are
defined in WAC 388-543-1000 and 388-543-2800 respec-
tively.

(3) Also included are items necessary for life support;
and ancillary supplies and equipment necessary to the proper
functioning of the equipment and supplies described in sub-
section (1) above.

(4) Specialized medical equipment and supplies are
available in all ((feur)) DDD HCBS waivers.

NEW SECTION

WAC 388-845-1840 What is specialized nutrition
and specialized clothing? (1) Specialized nutrition is avail-
able to you in the CIIBS waiver and is defined as:

(a) Assessment, intervention, and monitoring services
from a certified dietitian; and/or

(b) Specially prepared food, or purchase of particular
types of food, needed to sustain you in the family home. Spe-
cialized nutrition is in addition to meals a parent would pro-
vide and specific to your medical condition or diagnosis.

(2) Specialized clothing is available to you in the CIIBS
waiver and defined as nonrestrictive clothing adapted to the
participant's individual needs and related to his/her disability.
Specialized clothing can include weighted clothing, clothing
designed for tactile defensiveness, specialized footwear, or
reinforced clothing.
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NEW SECTION

WAC 388-845-1845 Who are qualified providers of
specialized nutrition and specialized clothing? (1) Provid-
ers of specialized nutrition are:

(a) Certified dietitians contracted with DDD to provide
this service or employed by an agency contracted with DDD
to provide this service; and

(b) Specialized nutrition vendors contracted with DDD
to provide this service.

(2) Providers of specialized clothing are specialized
clothing vendors contracted with DDD to provide this ser-
vice.

NEW SECTION

WAC 388-845-1850 Are there limitations to my
receipt of specialized nutrition and specialized clothing?
(1) The following limitations apply to your receipt of special-
ized nutrition services:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid including EPSDT per WAC 388-534-0100, and any pri-
vate health insurance plan;

(b) Services must be evidence based,

(c) Services must be ordered by a physician licensed to
practice in the state of Washington;

(d) Specialized diets must be periodically monitored by a
certified dietitian;

(e) Specialized nutrition products will not constitute a
full nutritional regime unless an enteral diet is the primary
source of nutrition;

(f) Department coverage of specialized nutrition prod-
ucts is limited to costs that are over and above inherent family
food costs;

(g) DDD reserves the right to require a second opinion
by a department selected provider; and

(h) Prior approval by regional administrator or designee
is required.

(2) The following limitations apply to your receipt of
specialized clothing:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid, EPSDT per WAC 388-534-0100, and any private
health insurance plan;

(b) Specialized clothing must be recommended by an
appropriate health professional, such as an OT, behavior ther-
apist, or podiatrist;

(c) DDD reserves the right to require a second opinion
by a department-selected provider; and

(d) Prior approval by regional administrator or designee
is required.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1900 What are specialized psychiatric
services? (1) Specialized psychiatric services are specific to
the individual needs of persons with developmental disabili-
ties who are experiencing mental health symptoms. These
services are available in all ((fear)) DDD HCBS waivers.
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(2) Service may be any of the following:

(a) Psychiatric evaluation,

(b) Medication evaluation and monitoring,

(c) Psychiatric consultation.

(3) These services are also available as a mental health
stabilization service in accordance with WAC 388-845-1150
through 388-845-1160.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2000 What is staff/family consultation
and training? (1) Staff/family consultation and training is
professional assistance to families or direct service providers
to help them better meet the needs of the waiver person. This
service is available in all ((fewr)) DDD HCBS waivers.

(2) Consultation and training is provided to families,
direct staff, or personal care providers to meet the specific
needs of the waiver participant as outlined in the individual's
plan of care or individual support plan, including:

(a) Health and medication monitoring;

(b) Positioning and transfer;

(c) Basic and advanced instructional techniques;

(d) Positive behavior support; ((and))

(e) Augmentative communication systems;

(f) Diet and nutritional guidance;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interact-
ing with the participant;

(i) Environmental consultation; and

(j) For the CIIBS waiver only, individual and family
counseling.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2005 Who is a qualified provider of
staff/family consultation and training? To provide
staff/family consultation and training, a provider must be one
of the following licensed, registered or certified professionals
and be contracted with DDD:

(1) Audiologist;

(2) Licensed practical nurse;

(3) Marriage and family therapist;

(4) Mental health counselor;

(5) Occupational therapist;

(6) Physical therapist;

(7) Registered nurse;

(8) Sex offender treatment provider;

(9) Speech/language pathologist;

(10) Social worker;

(11) Psychologist;

(12) Certified American sign language instructor;

(13) Nutritionist;

(14) ((Registered—eounseler)) Counselors registered or
certified in accordance with the requirements of chapter
18.19 RCW;

(15) Certified dietician; ((et))

(16) Recreation therapist certified by the National Coun-
cil for Therapeutic Recreation; or
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(17) Providers listed in WAC 388-845-0506 and con-
tracted with DDD to provide CIIBS intensive services.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-2100 What are supported employ-
ment services? Supported employment services provide you
with intensive ongoing support if you need individualized
assistance to gain and/or maintain employment. These ser-
vices are tailored to your individual needs, interests, abilities,
and promote your career development. These services are
provided in individual or group settings and are available in
((aH-four HEBS)) the Basic, Basic Plus, Core and Commu-
nity Protection waivers.

(1) Individual supported employment services include
activities needed to sustain minimum wage pay or higher.
These services are conducted in integrated business environ-
ments and include the following:

(a) Creation of work opportunities through job develop-
ment;

(b) On-the-job training;

(¢) Training for your supervisor and/or peer workers to
enable them to serve as natural supports to you on the job;

(d) Modification of your work site tasks;

(e) Employment retention and follow along support; and

(f) Development of career and promotional opportuni-
ties.

(2) Group supported employment services are a step on
your pathway toward gainful employment in an integrated
setting and include:

(a) The activities outlined in individual supported
employment services;

(b) Daily supervision by a qualified employment pro-
vider; and

(c) Groupings of no more than eight workers with dis-
abilities.

NEW SECTION

WAC 388-845-2160 What is therapeutic equipment
and supplies? (1) Therapeutic equipment and supplies are
only available in the CIIBS waiver.

(2) Therapeutic equipment and supplies are equipment
and supplies that are incorporated in a behavioral support
plan or other therapeutic plan, designed by an appropriate
professional, such as a sensory integration or communication
therapy plan, and necessary in order to fully implement the
therapy or intervention.

(3) Included are items such as a weighted blanket, sup-
plies that assist to calm or redirect the child to a constructive
activity, or a vestibular swing.

NEW SECTION

WAC 388-845-2165 Who are qualified providers of
therapeutic equipment and supplies? Providers of thera-
peutic equipment and supplies are therapeutic equipment and
supply vendors contracted with DDD to provide this service.
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NEW SECTION

WAC 388-845-2170 Are there limitations on my
receipt of therapeutic equipment and supplies? The fol-
lowing limitations apply to your receipt of therapeutic equip-
ment and supplies under the CIIBS waiver:

(1) Therapeutic equipment and supplies may be autho-
rized as a waiver service only after you have accessed what is
available to you under medicaid including EPSDT per WAC
388-534-0100, and any private health insurance plan. The
department will require evidence that you have accessed your
full benefits through medicaid, EPSDT, and private insurance
before authorizing this waiver service.

(2) The department does not pay for experimental equip-
ment and supplies.

(3) The department requires your treating professional's
written recommendation regarding your need for the service.
This recommendation must take into account that the treating
professional has recently examined you, reviewed your med-
ical records, and conducted a functional evaluation.

(4) The department may require a written second opinion
from a department selected professional that meets the same
criteria in subsection (3) of this section.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2200 What are transportation ser-
vices? Transportation services provide reimbursement to a
provider when the transportation is required and specified in
the waiver plan of care or individual support plan. This ser-
vice is available in all ((feur)) DDD HCBS waivers if the cost
and responsibility for transportation is not already included in
your provider's contract and payment.

(1) Transportation provides you access to waiver ser-
vices, specified by your plan of care or individual support
plan.

(2) Whenever possible, you must use family, neighbors,
friends, or community agencies that can provide this service
without charge.

NEW SECTION

WAC 388-845-2260 What are vehicle modifications?
This service is only available in the CIIBS waiver. Vehicle
modifications are adaptations or alterations to a vehicle
required in order to accommodate the unique needs of the
individual, enable full integration into the community, and
ensure the health, welfare, and safety of the individual and/or
family members.

NEW SECTION

WAC 388-845-2265 Who are providers of vehicle
modifications? Providers of vehicle modifications are:

(1) Vehicle service providers contracted with DDD to
provide this service; or

(2) Vehicle adaptive equipment vendors contracted with
DDD to provide this service.

WSR 10-22-088

NEW SECTION

WAC 388-845-2270 Are there limitations to my
receipt of vehicle modification services? The following
limitations apply to your receipt of vehicle modifications
under the CIIBS waiver:

(1) Prior approval by the regional administrator or desig-
nee is required.

(2) Vehicle modifications are excluded if they are of
general utility without direct medical or remedial benefit to
the individual.

(3) Vehicle modifications must be the most cost effective
modification based upon a comparison of contractor bids as
determined by DDD.

(4) Modifications will only be approved for a vehicle
that serves as the participant's primary means of transporta-
tion and is owned by the family.

(5) The department requires your treating professional's
written recommendation regarding your need for the service.
This recommendation must take into account that the treating
professional has recently examined you, reviewed your med-
ical records, and conducted a functional evaluation.

(6) The department may require a second opinion from a
department selected provider that meets the same criteria as
subsection (5) of this section.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3000 What is the process for deter-
mining the services I need? Your service needs are deter-
mined through the DDD assessment and the service planning
process as defined in chapter 388-828 WAC. Only identified
health and welfare needs will be authorized for payment in
the ISP.

(1) You receive an initial and annual assessment of your
needs using a department-approved form.

(a) You meet the eligibility requirements for ICF/MR
level of care.

(b) The "comprehensive assessment reporting evaluation
(CARE)" tool will determine your eligibility and amount of
personal care services.

(c) If you are in the Basic, Basic Plus, CIIBS, or
((€ORE)) Core waiver, the DDD assessment will determine
the amount of respite care available to you.

(2) From the assessment, DDD develops your waiver
plan of care or individual support plan (ISP) with you and/or
your legal representative and others who are involved in your
life such as your parent or guardian, advocate and service
providers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-3085 What if my needs exceed what
can be provided under the CIIBS, ((€ORE)) Core or
Community Protection waiver? (1) If you are on the CIIBS
((€ORE)) Core or Community Protection waiver and your
assessed need for services exceeds the scope of services pro-
vided under your waiver, DDD will make the following
efforts to meet your health and welfare needs:
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(a) Identify more available natural supports;

(b) Initiate an exception to rule to access available non-
waiver services not included in the CIIBS, ((EORE)) Core or
Community Protection waiver other than natural supports;

(c) Offer you the opportunity to apply for an alternate
waiver that has the services you need, subject to WAC 388-
845-0045;

(d) Offer you placement in an ICF/MR.

(2) If none of the above options is successful in meeting
your health and welfare needs, DDD may terminate your
waiver eligibility.

(3) If you are terminated from a waiver, you will remain
eligible for nonwaiver DDD services but access to state-only
funded DDD services is limited by availability of funding.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-4005 Can I appeal a denial of my
request to be enrolled in a waiver? (1) If you are not
enrolled in a waiver and your request to be enrolled in a
waiver is denied, your appeal rights are limited to the deci-
sion that you are not eligible to have your request docu-
mented in a statewide data base ((beeause)) due to the follow-
ing:

(a) You do not need ICF/MR level of care per WAC 388-
845-0070, 388-828-8040 and 388-828-8060; or

(b) You requested enrollment in the CIIBS waiver and
do not meet CIIBS eligibility per WAC 388-828-8500

through 388-828-8520.

(2) If you are enrolled in a waiver and your request to be
enrolled in a different waiver is denied, your appeal rights are
limited to the following:

(a) DDD's decision that the services contained in a dif-
ferent waiver are not necessary to meet your health and wel-
fare needs and that the services available on your current
waiver can meet your health and welfare needs; or

(b) DDD's decision that you are not eligible to have your
request documented in a statewide database because you
requested enrollment in the CIIBS waiver and do not meet
CIIBS eligibility per WAC 388-828-8500 through 388-828-
8520.

(3) If DDD determines that the services offered in a dif-
ferent waiver are necessary to meet your health and welfare
needs, but there is not capacity on the different waiver, you
do not have the right to appeal any denial of enrollment on a
different waiver when DDD determines there is not capacity
to enroll you on a different waiver.

WSR 10-23-001
PERMANENT RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed November 3, 2010, 2:35 p.m., effective December 4, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-817-701 Administration of anes-
thetic agents for dental procedures and 246-817-722 Defibril-
lator. The adopted rules removed the twenty-four hour on-
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call availability and the defibrillator (AED) requirement for
dental offices only performing local anesthetic (not sedation).
The adopted rule also modifies the current AED requirement
for dental offices performing sedation by allowing an office
to share access to an AED with another business.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-817-701 and 246-817-722.

Statutory Authority for Adoption: RCW 18.32.640 and
18.32.0365.

Adopted under notice filed as WSR 10-16-118 on
August 2, 2010.

A final cost-benefit analysis is available by contacting
Jennifer Santiago, P.O. Box 47852, Olympia, WA 98504-
7852, phone (360) 236-4893, fax (360) 236-2901, e-mail
jennifer.santiago@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: September 17, 2010.

Andrew A. Vorono, D.D.S.
Chair

AMENDATORY SECTION (Amending WSR 09-04-042,
filed 1/30/09, effective 3/2/09)

WAC 246-817-701 Administration of anesthetic
agents for dental procedures. The purpose of WAC 246-
817-701 through 246-817-790 is to govern the administration
of sedation and general anesthesia by dentists licensed in the
state of Washington in settings other than hospitals as defined
in WAC 246-320-010 and ambulatory surgical facilities as
defined in WAC 246-310-010, pursuant to the DQAC author-
ity in RCW 18.32.640.

(1) The DQAC has determined that anesthesia permit-
ting should be based on the "level" of anesthesia because
anesthesia/sedation is a continuum, and the route of adminis-
tration and drug combinations are both capable of producing
a deeper level of sedation/anesthesia than is initially
intended. Practitioners intending to produce a given level of
sedation should be able to rescue patients who enter a state
deeper than initially intended.

(2) All anesthesia providers must provide twenty-four
hour, on-call availability following an anesthesia procedure,
excluding those procedures using only local anesthetic.

(3) The dental assistant and expanded function dental
auxiliary may not administer any general or local anesthetic,
including intravenous sedation.
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AMENDATORY SECTION (Amending WSR 09-04-042,
filed 1/30/09, effective 3/2/09)

WAC 246-817-722 Defibrillator. (1) Every dental
office in the state of Washington that administers ((anes-
thetie)) minimal, moderate, or deep sedation, or general anes-
thesia, as defined in WAC 246-817-710, must have an ((aate-
matie)) automated external defibrillator (AED) or defibrilla-
tor

. (2) The dentist and staff must ((be—prepared)) have
access to ((use-this-equipment)) the AED or defibrillator in an

emergency, and it must be available and in reach within sixty
seconds.

(3) A dental office may share a single AED or defibrilla-
tor with adjacent businesses if it meets the requirements in
this section.

WSR 10-23-003
PERMANENT RULES
PUGET SOUND
CLEAN AIR AGENCY
[Filed November 3, 2010, 4:03 p.m., effective January 1, 2011]

Effective Date of Rule: January 1, 2011.

Purpose: To update the agency's agricultural burning
permit fee structure. There is also a minor housekeeping
change that covers a statutory reference update.

Citation of Existing Rules Affected by this Order:
Amending Regulation I, Section 8.05.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Adopted under notice filed as WSR 10-19-122 on Sep-
tember 21, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 28, 2010.

Craig Kenworthy
Executive Director

AMENDATORY SECTION

REGULATION I SECTION 8.05 AGRICULTURAL
BURNING PERMITS

(a) Applicability. This section applies to burning per-
mits related to agricultural operations. The definitions and
requirements contained in chapter 173-430 WAC also apply
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to this section; provided that if there is a conflict between this
section and chapter 173-430 WAC, this section governs.

(b) General Requirements. Agricultural burning will
be permitted if the following requirements are met:

(1) The natural vegetation being burned is generated
from the property of the commercial agricultural operation;
and

(2) Burning is necessary for crop propagation or rotation,
disease or pest control; and

(3) Burning is a best management practice as established
by the Agricultural Burning Practices and Research Task
Force (established in (REW-70:94-650)) RCW 70.94.6528
as referenced in ((WAE173-430-050)) chapter 173-430
WAC); or the burning practice is approved in writing by the
Washington State Cooperative Extension Service or the
Washington State Department of Agriculture; or the burning
is conducted by a governmental entity with specific agricul-
tural burning needs, such as irrigation districts, drainage dis-
tricts, and weed control boards; and ((7))

(4) The proposed burning will not cause a violation of

any Agency regulation.

(c) Permit Applications. Agricultural burning permits
shall be approved by the Agency prior to burning.

(1) The permit application shall be submitted on forms
provided by the Agency and shall include:

(D)) (A) A copy of the applicant's most recent year's
Schedule F (as filed with the Internal Revenue Service);

(&) (B) A written review by the local fire district or
fire marshal indicating their endorsement that local require-
ments have been met; and

((3)) (C) A ((nen-refundable)) permit fee as required

below:

((W—Fe%bﬂfﬂmgﬁp—te—}gfagfes—(?ﬁqﬂw&eﬁﬂrﬂie—fee

researchfund):
and-$-50-feor Eeology-administration)))
Burn Type Minimal Fee Variable Fee

(i) Field Burning

$30 for the first 10

$3 for each addi-

of vegetative resi-

acres.

due on an area of

($15 each for the

tional acre.
($1.25 each per

land used in an

Agency and Ecol-

acre for the

agricultural oper-
ation.

(does not include
pile burning)

ogy administra-
tion.)

Agency and Ecol-
ogy administra-
tion, and $.50 per
acre for the

research fund.)

(ii) Spot Burning

$30 for 10 acres

None.

of an unforeseen

or less.

and unpredicted

($15 each for the

small area where
burning is reason-

ably necessary

Agency and Ecol-

ogy administra-
tion.)

and no practical
alternative to

burning exists.
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Burn Type Minimal Fee Variable Fee
(iii) Pile Burning | $80 for the first $.50 for each
of stacked vegeta- | 100 tons. additional ton.
tive residue from | ($16 each for the | ($.10 each perton

an agricultural
operation.

Agency adminis-
tration and the

for the Agency

research fund, and | and the research
$48 for Ecology | fund, and $.30 per
administration.) ton for Ecology

(2) Any refunds of the variable fee portion of a permit
fee are issued in accordance with chapter 173-430 WAC.

(d) Permit Action and Content.

(1) The Agency will act on a complete application within
7 days of receipt.

(2) All agricultural burning permits shall contain condi-
tions that are necessary to minimize emissions.

(3) All permits shall expire 12 months from date of issu-
ance.

nuisanee:)) All denials shall become final within 15 days
unless the applicant petitions the Control Officer for recon-
sideration, stating the reasons for reconsideration. The Con-
trol Officer shall then consider the petition and shall within
30 days issue a permit or notify the applicant in writing of the
reason(s) for denial. (For more information on the appeal
process, see Section 3.17 of this regulation.)

WSR 10-23-026
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 10-291—Filed November 8, 2010, 8:53 a.m., effective December 9,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends WAC 232-36-051, which was filed on
June 23, 2010, as part of WSR 10-13-182, and contains an
erroneous subsection reference. Also repeals two rules,
WAC 232-12-086 and 232-12-423, that were replaced by
WAC:s filed on June 23, 2010, as part of WSR 10-13-182.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-12-086 and 232-12-423; and amending
WAC 232-36-051.

Statutory Authority for Adoption:
77.04.055, 77.12.047, and 77.36.030.

Adopted under notice filed as WSR 10-19-143 on Sep-
tember 22, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

RCW 77.04.012,

Permanent

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 5, 2010.

Miranda Wecker, Chair
Fish and Wildlife Commission

AMENDATORY SECTION (Amending Order 10-156, filed
6/23/10, effective 7/24/10)

WAC 232-36-051 Killing wildlife causing private
property damage. The fish and wildlife commission is
authorized to classify wildlife as game, as endangered or pro-
tected species, or as a predatory bird consistent with RCW
77.08.010 and 77.12.020. The commission is also authorized,
pursuant to RCW 77.36.030, to establish the limitations and
conditions on killing or trapping wildlife that is causing prop-
erty damage.

The conditions for killing wildlife vary, based primarily
on the classification of the wildlife species, the imminent
nature of the threat to damage private property, the type of
private property damage, and the preventive and nonlethal
methods employed by the person prior to the damage event.
Additional conditions defined by the department may also be
important, depending on individual situations. Killing wild-
life to address private property damage is subject to all other
state and federal laws including, but not limited to, Titles 77
RCW and 232 WAC.

(1) Killing wildlife causing damage to a commercial
crop or commercial livestock.

(a) It is permissible to kill unclassified wildlife, preda-
tory birds, and big game animals that are in the act of damag-
ing commercial crops or livestock, under the following con-
ditions:

(i) Predatory birds (defined in RCW 77.08.010(39)) and
unclassified wildlife that are in the act of damaging commer-
cial crops or livestock may be killed with the express permis-
sion of the owner at any time on private property, to protect
commercial crops or livestock.

(i1) An owner with a valid, written damage prevention
agreement with the department may kill an individual (one)
big game animal while it is in the act of damaging commer-
cial crops.

(iii) An individual (one) big game animal may be killed
during the physical act of attacking livestock or pets.

(iv) Multiple big game animals may be killed while they
are in the act of damaging commercial crops or livestock if
the owner is issued a kill permit by the department.

(v) A damage prevention agreement or kill permit must
include: An approved checklist of the reasonable preventa-
tive and nonlethal means that must be employed prior to
lethal removal; a description of the properties where lethal
removal is allowed; the species and sex of the animal that
may be killed; the terms of the agreement/permit; the dates
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when lethal removal is authorized; who may kill the ani-
mal(s); and other conditions developed within department
procedural documents.

(b) It is unlawful to kill protected species (as defined in
WAC 232-12-011) or endangered species (as defined in
WAC 232-12-014) unless authorized by commission rule or
with a permit from the department, with the following addi-
tional requirements:

(i) Federally listed threatened or endangered species will
require federal permits or federal authority, in addition to a
state permit.

(i1) All migratory birds are federally protected and may
require a federal permit or federal authority, in addition to a
state permit.

(2) Killing wildlife causing damage or killing wildlife to
prevent private property damage.

(a) Predatory birds (as defined in RCW 77.08.010(39)),
unclassified wildlife, and eastern gray squirrels may be killed
with the express permission of the property owner at any
time, to prevent private property damage on private real prop-
erty.
(b) Subject to subsection (((A)) (6) of this section, the
following list of wildlife species may be killed with the
express permission of the owner, when causing damage to
private property: Raccoon, fox, bobcat, beaver, muskrat,
mink, river otter, weasel, hare, and cottontail rabbits.

(¢) The department may make agreements with land-
owners to prevent private property damage by wildlife. The
agreements may include special hunting season permits such
as: Landowner damage prevention permits, spring black bear
hunting permits, permits issued through the landowner hunt-
ing permit program, kill permits, and Master Hunter permits.

(d) Landowners are encouraged to allow general season
hunters during established hunting seasons on their property
to help minimize damage potential and concerns.

(3) Wildlife control operators may assist property own-
ers under the conditions of their permit, as established in
WAC 232-36-060 and 232-36-065.

(4) Tribal members may assist property owners under the
conditions of valid comanagement agreements between
tribes and the department. Tribes must be in compliance with
the agreements including, but not limited to, adhering to
reporting requirements and harvest restrictions.

(5) Hunting licenses and tags are not required to kill
wildlife under this section, unless the killing is pursuant to
subsections (2)(c) and (d) of this section. Tribal members
operating under subsection (4) of this section are required to
meet tribal hunting license, tag, and permit requirements.

(6) Except as specifically provided in a permit from the
department or a rule of the commission, people taking wild-
life under this rule are subject to the laws and rules of the
state including, but not limited to, those found in Titles 77
RCW and 220 and 232 WAC.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 232-12-086 Director or his designee is

empowered to issue nuisance

WSR 10-23-028

wildlife control operator cer-
tifications to control nuisance
or problem wildlife.

WAC 232-12-423 Public hunting defined and

access contracts.

WSR 10-23-028
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed November 8, 2010, 9:58 a.m., effective December 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Technical corrections to WAC 181-78A-261
based on legislative requirements to permit nonhigher educa-
tion organizations to provide educator preparation programs.

Citation of Existing Rules Affected by this Order:
Amending x [WAC 181-78A-261].

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 10-14-007 on June
24,2010.

Changes Other than Editing from Proposed to Adopted
Version: The change responds to legislation that allows non-
higher education providers to be approved. Technical
changes only.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 8, 2010.

David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 09-20-100,
filed 10/7/09, effective 11/7/09)

WAC 181-78A-261 Approval standard—((Hait))
Program resources and governance ((and-resourees)).
Building on the mission to prepare educators who demon-
strate a positive impact on student learning, the unit has the
leadership, authority, budget, personnel, facilities, and
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resources, including information technology resources, for
the preparation of candidates to meet state standards. The fol-
lowing evidence shall be evaluated to determine whether
each preparation program is in compliance with the resources
program approval standard of WAC 181-78A-220(3):

((Bnit)) Program leadership, authority and budget

(1) A separate administrative unit is responsible for the
composition and organization of the preparation program.

(a) An officially designated administrator is responsible
for the management of operations and resources for the prep-
aration program.

(b) (Fhe-unitreceivessuffieient)) Budgetary allocations

)) are suffi-

cient for the program to assure that candidates meet state
standards.

Personnel

(2) The ((unit)) program has adequate personnel to pro-
mote teaching and learning.

(a) Workload policies allow ((faetlty)) program person-
nel to ((be—aemlel-}keﬁgaged—m—teaehmg,—sehelﬁshﬂe,—&ssess-
sehoels)) effectively perform their assigned responsibilities
within the program.

(b) Specific ((staff-andlorfacultyin-the—unit)) program
personnel are assigned the responsibility of advising appli-
cants for certification and endorsements and for maintaining
certification records.

(c) The ((unit)) program has adequate ((elinteal-faculty;
site)) field supervisors((5)) and other support personnel((;
part-time-faculty-and/or graduate-teaching-assistants)).

Faculty qualifications and professional practices

(3) Faculty are qualified and exemplify professional
practices.
(a) Faculty are qualified for their assignments by virtue

of education, experience and current understanding of
research and best practices.

(b) Faculty exemplify professional practices in teaching.

(((eyFaeultyexemplifyprefesstonal practicestascholar-
ship:

Faeulty-exemplifiprofessional practicesin-serviee:))

Faculty performance and professional development

(4) The ((enit)) program systematically and comprehen-
sively evaluates faculty performance and supports profes-
sional development.

(a) The faculty evaluate their own effectiveness in
((teaching;sehoelarship;and-serviee)) achieving program
goals.

(b) The ((unit)) program evaluates faculty effectiveness
in teaching and learning.

(c) The ((unit)) program provides opportunity for faculty
to engage in professional development.

((Hnit)) Program facilities and resources

(5) The ((enitis-previded)) program has adequate facili-
ties and resources to promote teaching and learning.
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(a) The ((wnitis—provided)) program has the necessary

classrooms, lab space, office space, and/or other facilities.
(b) The ((unit—is—previded)) program has technology,
library, curricular, and electronic information resources.
(c) The facilities support faculty and candidate use of
technology.

WSR 10-23-032
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[Docket UE-100865, General Order R-561—Filed November 9, 2010,
10:01 a.m., effective December 10, 2010]

In the matter of amending WAC 480-100-405, 480-100-
415, 480-100-425 and 480-100-435, relating to rule making
to implement revisions to greenhouse gases emissions perfor-
mance statute - RCW 80.80.060.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 10-18-092, filed with the
code reviser on September 1, 2010. The commission brings
this proceeding pursuant to RCW 80.01.040, 80.04.160, and
80.08.060(8).

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts this rule
on the date this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
order, including appendices, as its concise explanatory state-
ment. Together, these documents provide a complete but
concise explanation of the agency actions and its reasons for
taking those actions.

6 REFERENCE TO AFFECTED RULES: This order amends
the following sections of the Washington Administrative
Code: WAC 480-100-405 Electrical company generation
resource compliance with the greenhouse gas emissions per-
formance standard, 480-100-415 Electrical company applica-
tions for commission determination outside of a general rate
case of electric generation resource compliance with green-
house gas emissions performance standard, 480-100-425
Electrical company applications for exemption from the
greenhouse gas emissions performance standard, and 480-
100-435 Electrical company deferral of costs associated with
long-term financial commitments—Notice and reporting.
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7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: The commission filed a preproposal state-
ment of inquiry (CR-101) on June 23, 2010, at WSR 10-13-
161. The statement advised interested persons that the com-
mission was considering development of proposed rules to
implement statutory changes in RCW 80.80.010, 80.80.040,
and 80.80.060 enacted in the state of Washington's 2009 reg-
ular legislative session. The commission also informed per-
sons of this inquiry by providing notice of the subject and the
CR-101 to everyone on the commission's list of persons
requesting such information pursuant to RCW 34.05.320(3)
and by sending notice to all regulated electric companies and
the commission's list of utility attorneys. The commission
posted the relevant rule-making information on its internet
web site at http://www.utc.wa.gov/100865. The notice
included discussion draft rules prepared by staff. The notice
solicited comments from stakeholders on the discussion draft
rules. Pursuant to the notice, the commission received writ-
ten comments from Puget Sound Energy, Inc., Avista Corpo-
ration, PacifiCorp, the Public Counsel Section of the Wash-
ington Office of the Attorney General, and the Northwest
Energy Coalition.

8 NOTICE OF PROPOSED RULE MAKING: The commis-
sion filed a notice of proposed rule making (CR-102) on Sep-
tember 1, 2010, at WSR 10-18-092. The commission sched-
uled this matter for oral comment and adoption under Notice
No. WSR 10-18-092 at 1:30 p.m., Wednesday, October 27,
2010, in the Commission's Hearing Room, Second Floor,
Richard Hemstad Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA. The notice provided interested
persons the opportunity to submit written comments to the
commission.

9 WRITTEN COMMENTS: The commission received writ-
ten comments on the notice of proposed rule making from
PacifiCorp, in which the company stated it had no further
comments on the proposal. Summaries of all written com-
ments and commission responses are contained in Appendix
A following, and made part of, this order.

10 RULE-MAKING HEARING: The commission consid-
ered the proposed rules for adoption at a rule-making hearing
on Wednesday, October 27, 2010, before Chairman Jeffrey
D. Goltz, Commissioner Patrick J. Oshie, and Commissioner
Philip B. Jones. No interested person made oral comments.

1] SUGGESTIONS FOR CHANGE THAT ARE REJECTED/
ACCEPTED: Written comments at the preproposal, or CR-
101, stage suggested certain changes to the draft rules. The
suggested changes and the commission's reason for rejecting
or accepting the suggested changes are included in Appendix
A. No person suggested changes to the proposed rules pub-
lished at WSR 10-18-092.

WSR 10-23-032

12 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should amend and adopt the rules as
proposed in the CR-102 at WSR 10-18-092.

13 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE

DATE: After reviewing the entire record, the commission
determines that WAC 480-100-405,
480-100-415, 480-100-425, and 480-100-435 should be
amended to read as set forth in Appendix B, as rules of the
Washington utilities and transportation commission, to take
effect pursuant to RCW 34.05.380(2) on the thirty-first day
after filing with the code reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 4,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

ORDER

14 THE COMMISSION ORDERS:

15 The commission amends WAC 480-100-405, 480-
100-415, 480-100-425, and 480-100-435 to read as set forth
in Appendix B, as rules of the Washington utilities and trans-
portation commission, to take effect on the thirty-first day
after the date of filing with the code reviser pursuant to RCW
34.05.380(2).

16 This order and the rules set out below, after being
recorded in the register of the Washington utilities and trans-
portation commission, shall be forwarded to the code reviser
for filing pursuant to chapters 80.01, 34.05 RCW and 1-21
WAC.

DATED at Olympia, Washington, November 9, 2010.

Washington State Utilities and Transportation Commis-
sion

Jeffrey D. Goltz, Chairman
Patrick J. Oshie, Commissioner

Philip B. Jones, Commissioner

Appendix A
(Comment Summary Matrix)

UE-100865 GHG Rulemaking chapter 8§0.80 RCW
October 26, 2010

Section Commenter Comments

Staff Response

CR-102 Comments

Chapter 480-100 WAC, General comments.

[31]
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Section

Commenter

Comments

Staff Response

In response to the proposed revised rules provided in the CR-102, only one letter was received from PacifiCorp. It stated that
it had no comments, however, it reserved its right to provide further comments in the future if the need arises.

CR-101 Comments

WAC 480-100-405 Electrical company generation resource compliance with the greenhouse gas emissions performance

standard.
480-100-405 Pacific Power (Pacif- | PacifiCorp proposes to move the staff pro- | Staff agrees. Staff [agrees] that
iCorp or Company) | posed wording regarding long-term financial | there may be confusion of the term

commitments with Bonneville power admin- | "long-term financial commitment"
istration from WAC 480-100-405 (2)(d), if there exists two definitions one
which are the definitions for the chapter, to | in statute and one in the related
WAC 480-100-405(1). The proposed reloca- | WAC. Staff will adopt the pro-
tion of the proposed wording includes posed wording and relocation in
changing the wording from "definition" to | the rule.
"chapter" and replaces "include" to apply [it]
to make it consist [consistent] with its place-
ment within the rule.

480-100-405 PacifiCorp PacifiCorp states that the proposed change in | Staff disagrees. The commission

WAC 480-100-405 (2)(g) raises a significant
question as to the commission's ability to
regulate facilities located outside the state.
The company asks for the commission to
provide an opportunity in this proceeding for
the parties to discuss how the commission
interprets its extraterritorial authority.

is not regulating facilities outside
Washington state. The commis-
sion is only regulating the power
acquisition choices of the regu-
lated company, whether the power
comes from in-state or out-of-
state. Plus, the rule only reflects
the exact language of the statute.
Staff believes the proposed meet-
ing would not be productive.

WAC 480-100-415 Electrical company applications for commission determination outside of a general rate case of elec-
tric generation resource compliance with greenhouse gas emissions performance standard.

480-100-415

480-100-415(1)

PacifiCorp

NW Energy Coali-
tion

PacifiCorp suggests that the wording in
WAC 480-100-415 (3)(a)(iii) and (b)(iii) that
requires applicants to provide "[sJuch other
information as is available concerning..." be
changed. The wording, they argue, is
"...vague and potentially unachievable."
The company says that it "...may not be
aware of all available emissions characteris-
tics...."

The NW Energy Coalition believes that the
proposed wording in WAC 480-100-415(1)
confines the twelve percent from unspecified
sources limitation to filings before the com-
mission outside of a general rate case (GRC).
They recommend either inclusion of the lan-
guage in the definition of "long-term finan-
cial commitment" or by adding an additional
provision clarifying that no long-term finan-
cial commitment would be considered within
the context of a GRC if it includes more than
twelve percent unspecified sources.

Staff agrees. The company cannot
provide information that it does
not know about or that is unavail-
able to it. Staff proposes changing
the language to "such other infor-
mation as is available to or in the
possession of the electrical com-

pany."

Staff disagrees. The examination
of the rule by the NW Energy
Coalition takes too broad of a per-
spective. The rule addresses fil-
ings of non-GRC applications.
The proposed change merely adds
the additional restriction provided
in HB 2129. Staff believes the rule
certainly could be broadened to
include GRC applications but staff
believes (1) it would widen the
scope of the rule making beyond
its original intent and (2) it is not
necessary to effectively implement
the twelve percent rule in a GRC.
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Section Commenter Comments Staff Response
WAC 480-100-425 Electrical company applications for exemption from the greenhouse gas emissions performance
standard.
480-100-425 PSE PSE recommended that the commission pro- | Staff disagrees. The wording
vide some guidance to utilities regarding the | extraordinary cost impacts on util-
criteria that will be considered in establish- | ity ratepayers is from the legisla-
ing "extraordinary cost impacts on utility tive language in RCW
ratepayers" as used in WAC 480-100-425. 80.80.060(4). Without direct guid-
At several points in their comments, PSE ance from the legislature the com-
suggested language which would set a defi- | mission must base is understand-
nite number to the threshold "extraordinary | ing of the term on the facts and cir-
cost impacts." Specifically, PSE proposed | cumstances of the case before it
adopting the following language into com- | and cannot arbitrarily select a defi-
mission regulations, "Extraordinary cost nition e.g., twenty percent of aver-
impacts on utility ratepayers means that the | age bill.
average bill of all utility customers will
increase by 20% or more on average."
Appendix B WAC 173-407-120 and 173-407-130, and the verification
(Adopted Rules) and measurement procedures contained in WAC 173-407-

AMENDATORY SECTION (Amending Docket UE-
080111, General Order R-553, filed 11/14/08, effective
12/15/08)

WAC 480-100-405 Electrical company generation
resource compliance with the greenhouse ((gases)) gas
emissions performance standard. (1) No electrical com-
pany may enter into a long-term financial commitment after
June 30, 2008, for the supply of baseload generation unless
such generation complies with the greenhouse ((gases)) gas
emissions performance standard. Electrical companies bear
the burden to prove compliance with the greenhouse ((gases))
gas emissions performance standard under the requirements
of WAC 480-100-415 or as part of a general rate case. For
electrical companies that fail to carry their burden of proof,
the commission may disallow recovery of some or all costs in
rates, impose penalties, or take such other action as is consis-
tent with law. Electrical companies seeking to prove compli-
ance with the greenhouse ((gases)) gas emissions standard as
part of a general rate case must submit all of the information
specified in WAC 480-100-415. This chapter does not apply

to any long-term financial commitment with the Bonneville
power administration.

(2) The following definitions apply for purposes of this
section, WAC 480-100-415, 480-100-425, and 480-100-435:

(a) "Baseload electric generation" means electric genera-
tion from a power plant that is designed and intended to pro-
vide electricity at an annualized plant capacity factor of at
least sixty percent.

(b) "Electricity from unspecified sources" means elec-
tricity that is to be delivered in Washington pursuant to a
long-term financial commitment entered into by an electrical
company and whose sources or origins of generation and
expected average annual deliveries cannot be ascertained
with reasonable certainty.

(c) "Greenhouse ((gases)) gas emissions performance
standard" means the standard established in RCW 80.80.040,

140, 173-407-230, and 173-407-300.

(d) "Long-term financial commitment" means either a
new ownership interest in baseload electric generation or an
upgrade to a baseload electric generation facility; or a new or
renewed contract for baseload electric generation with a term
of five or more years for provision of retail power or whole-
sale power to end-use customers in this state.

(e) "New ownership interest" means a change in the
ownership structure of a baseload power plant or a cogenera-
tion facility or the electrical generation portion of a cogenera-
tion facility affecting at least:

(i) Five percent of the market value of the power plant or
cogeneration facility; or

(i1) Five percent of the electrical output of the power
plant or cogeneration facility.

The above thresholds apply to each unit within a multi-
unit generation facility. A direct or indirect change in owner-
ship of an electrical company does not constitute a new own-
ership interest in baseload electric generation.

(f) "Plant capacity factor" means the ratio of the electric-
ity produced during a given time period, measured in kilowatt
hours, to the electricity the unit could have produced if it had
been operated at its rated capacity during that period,
expressed in kilowatt hours.

(g) "Power plant" means a facility for the generation of
electricity that is permitted as a single plant by ((the-energy
i bitvs) taati . Jocal jurisdiction)) a juris-
diction inside or outside the state.

(h) "State" means the state of Washington.

(1) "Upgrade" means any modification made for the pri-
mary purpose of increasing the electric generation capacity of
a baseload electric generation facility or unit. Upgrade does
not include:

(i) Routine or necessary maintenance;

(i1) Installation of emission control equipment;

(iii) Installation, replacement, or modification of equip-
ment that improves the heat rate of the facility; or
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(iv) Installation, replacement, or modification of equip-
ment for the primary purpose of maintaining reliable genera-
tion output capability that does not increase the heat input or
fuel usage as specified in existing generation air quality per-
mits as of July 22, 2007, but may result in incidental
increases in generation capacity.

AMENDATORY SECTION (Amending Docket UE-
080111, General Order R-553, filed 11/14/08, effective
12/15/08)

WAC 480-100-415 Electrical company applications
for commission determination outside of a general rate
case of electric generation resource compliance with
greenhouse ((gases)) gas emissions performance stan-
dard. (1) ((An)) Any electrical company may apply for a
determination by the commission outside of a general rate
case of whether an electric generation resource it proposes to
acquire as a long-term financial commitment complies with
the greenhouse ((gases)) gas emissions performance stan-
dard, including whether the resource is baseload electric gen-

eratlon((—wﬁe%her—ﬂ&e—eemp&ﬂy—has—aﬂ&eed—fer—thefeseufee

; dentifiod in thes ] lan)).

(())) (2) If an electrical company submits an applica-
tion under this subsection regarding a long-term financial
commitment with multiple power plants, each power plant
will be considered individually in determining:

(a) Annualized plant capacity factor:

(b) Net emissions;

(c) Compliance with RCW 80.80.040(1) except as pro-
vided in RCW 80.80.040 (3) through (5).

(3) Any request under this subsection must include the
following information:

(a) If the proposed electric generation resource is a spe-
cific power plant located in the state:

(1) The plant technology, design, fuel and fuel consump-
tion;

(i1) Any site certificate or other permits necessary for
operation of the power plant, including, ((fer-pewerplants
locatedin—Washingten;)) any determination made by the

department of ecology, local air authority or the energy facil-
ity site evaluation council regarding compliance with the
greenhouse ((gases)) gas emissions performance standard;

(iii) Such other information as is available to or in the
possession of the electrical company concerning ((the))
exhaust emissions ((eharaeteristies—ef-the)) including total
annual pounds of greenhouse gas from each power plant((
and

)T ] 4 .
aequired-from-the-plant)).

(b) If the proposed electric generation resource is a spe-
cific power plant located outside the state:
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(i) The plant technology. design, fuel and fuel consump-
tion;

(ii) Any site certificate or other permits necessary for
operation of the power plant;

(iii) Such other information as is available to or in the
possession of the electrical company concerning exhaust
emissions characteristics of the plant including total annual
pounds of greenhouse gas from each power plant;

(iv) Documentation of emissions verifications and mea-
surement procedures which show consistency with the state's
emissions performance standard.

(c) If the proposed electric generation resource is a
power purchase contract including contracts for delivery of
electricity from unspecified sources:

(1) The proposed contract;

(i1) The technology, location, design, fuel and fuel con-
sumption of any power plant, or plants, identified in the con-
tract as the source of the contracted power deliveries, includ-
ing such information as is knowable regarding the propor-
tionate share each power source, or type of plant, will
contribute to deliveries on an annual basis over the life of the
contract;

(iii) Such other information as is available to or in the
possession of the electrical company concerning the exhaust
emissions characteristics of the plant(s) supporting con-
tracted power deliveries((:=and)) including total annual
pounds of greenhouse gas from each power plant.

(iv) A calculation of the percent of electricity delivered
under the power purchase contract from unspecified
resources.

((6¥)) (v) The contract term ((and-expeeted-eest-ofthe
pewer-to-be-aecquired-threugh-the)) of the power purchase
agreement.

(@) (4) The commission ((will)) may consider ((the))
an application filed under this section pursuant to chapter
34.05 RCW (Part IV) following the procedures established in

chapter 480-07 WAC((-Fhe-scheduleforaproceedingunder
this-subseetionwill-take te-account-both:

3)The—~coemmission)), but the commission will not

decide in ((apreeeeding)) any application under this section,
issues involving the actual costs to construct and operate the

selected resource, cost recovery, or other issues reserved by
the commission for decision in a general rate case or other
proceeding authorized by the commission for recovery of the
resource or contract costs.

AMENDATORY SECTION (Amending Docket UE-
080111, General Order R-553, filed 11/14/08, effective
12/15/08)

WAC 480-100-425 Electrical company applications
for exemption from the greenhouse gas emissions perfor-
mance standard. (1) An electrical company may apply to the
commission for a case-by-case exemption from the green-
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house ((gases)) gas emissions performance standard to
address:

(a) Unanticipated electric system reliability needs; or

(b) Extraordinary cost impacts on utility ratepayers; or

(c) Catastrophic events or threat of significant financial
harm that may arise from unforeseen circumstances.

(2) An electrical company's application under subsection
(1)(a) of this section must include:

(a) A description of the electric system reliability needs
including an explanation of why these needs were not antici-
pated, and why they cannot be addressed with other baseload
electric generation that complies with the greenhouse
((gases)) gas performance standard.

(b) The estimated duration of the exemption necessary to
address the reliability need.

(c) A description of any long-term financial commitment
the company proposes to enter into to address the reliability
need including all of the information specified in WAC 480-
100-415.

(3) An application under subsection (1)(b) of this section
must include:

(a) Identification of the long-term financial commitment
that will result in extraordinary costs to ratepayers.

(b) Criteria used by the applicant to judge cost as
extraordinary.

(c) A description of the extraordinary cost including:

(i) Total system, jurisdictional and per-customer cost

impact.
(i1) Company proposed alternatives, if any, to address the

extraordinary costs.
(iii) The estimated duration of the exemption necessary

to address the extraordinary cost impact.

(4) An electrical company's application under subsection
(1)((€))) (c) of this section must include:

(a) A description of the catastrophic event or threat of
significant financial harm and an explanation of why the cir-
cumstances from which the event or harm arose were not
foreseen including:

(1) An explanation of why the circumstances cannot be
addressed with baseload generation that complies with the
greenhouse ((gases)) gas performance standard,

(i1) What the anticipated negative financial impact would
be to the company if such exemption were denied;

(b) The estimated duration of the exemption necessary to
address the catastrophic event or threat of significant finan-
cial harm.

(c) A description of any long-term financial commitment
the company proposes to enter into to address the cata-
strophic event or threat of significant financial harm includ-
ing all of the information specified in WAC 480-100-415.

((4)) (5) An electrical company may propose recovery
of costs associated with an application under this rule as part
of a general rate case.

AMENDATORY SECTION (Amending Docket UE-
080111, General Order R-553, filed 11/14/08, effective
12/15/08)

WAC 480-100-435 Electrical company deferral of
costs associated with long-term financial commitments—

WSR 10-23-035

Notice and reporting. (1) An electrical company may
account for and defer for later consideration by the commis-
sion costs incurred in connection with a long-term financial
commitment for;

(a) Baseload electric generation((;ireluding)); or

(b) An eligible renewable resource as defined in RCW
19.285.030 that the electrical company owns or has entered a
power purchase agreement for a term of five or more years.

(2) Deferred costs may include operating and mainte-
nance costs, depreciation, taxes, and cost of invested capital.

(&) (3) An electrical company deferring costs under
subsection (1) of this section must:

(a) Notify the commission within ten business days of its
intent to defer such costs; and

(b) File quarterly with the commission a report docu-
menting the balances of costs deferred in a form specified by
the commission.

((3))) (4) The deferral begins with the date on which the
power plant begins commercial operation or the effective
date of the power purchase agreement and continues for a
period not to exceed twenty-four months; provided that if
during such period the company files a general rate case or
other proceeding for the recovery of such costs, deferral ends
on the effective date of the final decision by the commission
in such proceeding. Creation of such a deferral account does
not by itself determine the actual costs of the long-term finan-
cial commitment, whether recovery of any or all of these
costs is appropriate, or other issues to be decided by the com-
mission in a general rate case or other proceeding authorized
by the commission for recovery of these costs.

WSR 10-23-035
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 9, 2010, 2:20 p.m., effective December 10, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 458-20-
240 (Rule 240) and adopting new WAC 458-20-240A (Rule
240A) to explain the eligibility requirements and application
procedure for the manufacturer's new employee tax. Rule
240 is amended to recognize HB 3014 (chapter 16, Laws of
2010 1st sp. sess.). This legislation amended the definition of
a "manufacturer" and "research and development" for pur-
poses of the new employee tax credits. Rule 240 is also being
amended to recognize E2SHB 1597 (chapter 26, Laws of
2010), which clarified that applications that are not approved
by the department cannot be disclosed. Rule 240 will now
apply only to those applications filed after June 30, 2010.

The department incorporated the information contained
in the previous Rule 240 into a new Rule 240A. Rule 240A
retains the information necessary for those applications that
were filed prior to July 1, 2010. The information incorpo-
rated into Rule 240A is necessary until the statute of limita-
tion period for assessments and non claim period for refunds
has run.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-240 (Rule 240) Manufacturer's new
employee tax credits—Applications filed after June 30, 2010.
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Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.08.0293 and 82.12.0293.

Adopted under notice filed as WSR 10-17-096 on
August 17, 2010.

Changes Other than Editing from Proposed to Adopted
Version:
. Rule 240, subsection (9) - to recognize the current lan-

guage of RCW 82.62.050(1): This report must be filed

w1th the department by ((}aﬂu&fy%-}st—ef—the—yeaf—fe}-

)) the last dav of the month 1mmed1-
ately following the end of the four consecutive full cal-
endar quarter period for which a credit is earned.

. Rule 240A, subsection (6)(b) - to recognize provisions
of E2SHB 1597 (chapter 26, Laws of 2010). ((afer-
matton—contained-in)) Applications, reports, or any
other information received by the department in con-
nection with this tax credit program ((is)), except appli-
cations not approved by the department are not confi-
dential and ((18)) are subject to disclosure.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 9, 2010.

Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-01-079,
filed 12/10/04, effective 1/10/05)

WAC 458-20-240 Manufacturer's new employee tax
credits—Applications filed after June 30, 2010. (1) Intro-
duction. Chapter 82.62 RCW provides business and occupa-
tion (B&O) tax credits to certain persons engaged in manu-
facturing and research and development activities. These
credits are intended to stimulate the economy by creating
employment opportunities in specific rural counties and com-
munity empowerment zones of this state. The credits are as
much as $4,000 per qualified employment position. This rule
explains the eligibility requirements and application proce-
dures for this program. It is important to note that an applica-
tion for the tax credits must be submitted to the department of
revenue before the actual hiring of qualified employment
positions. See subsection (6) of this rule for additional infor-
mation regarding this application requirement. This tax credit
program is a companion to the tax deferral program under
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chapter 82.60 RCW; however, the eligible geographic areas
in the two programs are not identical.

The department of employment security and the depart-
ment of ((eommunity;trade;—and-economicdevelopment))
commerce administer programs for rural counties and job
training. These agencies should be contacted directly for
information concerning those programs.

(2) Who is eligible for these tax credits? Subject to
certain qualifications, an applicant (person applying for a tax
credit under chapter 82.62 RCW) who is engaged in an eligi-
ble business project is entitled to the tax credits provided by
chapter 82.62 RCW.

(a) What is an eligible business project? An "eligible
business project" means manufacturing, commercial testing,
or research and development activities conducted by an
applicant in an eligible area at a specific facility, subject to
the restriction noted in the following paragraph. An "eligible
business project" does not include any portion of a business
project undertaken by a light and power business or any por-
tion of a business project creating employment positions out-
side an eligible area.

To be considered an "eligible business project,” the
applicant's number of average full-time qualified employ-
ment positions at the specific facility must be at least fifteen
percent greater in the calendar year for which credit is being
sought than the number of positions at the same facility in the
immediately preceding calendar year. Subsection (4) of this
rule explains how to determine whether this threshold is sat-
isfied.

(b) What is an eligible area? As noted above, the facil-
ity must be located in an eligible area to be considered an eli-
gible business project. An "eligible area" is:

(1) A rural county, which is a county with fewer than one
hundred persons per square mile or((;-enand-afterApritt;
20604)), a county smaller than two hundred twenty-five square
miles, as determined annually by the office of financial man-
agement and published by the department of revenue effec-
tive for the period of July 1st through June 30th (see RCW
((82:62:010(3))) 82.14.370); or

(il)) A community empowerment zone (CEZ). CEZ
means an area meeting the requirements of RCW 43.31C.020
and officially designated by the director of the department of
((community;trade;-and-economie-development)) commerce.

(iii)) How to determine whether an area is an eligible
area. Rural county designation information can be obtained
from the office of financial management internet web site at
www.ofm.wa.gov/popden/rural.htm. The department has
instituted a geographic information system (GIS) to assist
taxpayers in determining taxing jurisdiction boundaries, local
tax rates, and a mapping and address lookup system to deter-
mine whether a specific address is within a CEZ. The system
is available on the department's internet web site at www.
dor.wa.gov.

(c) What are manufacturing and research and devel-
opment activities? Manufacturing or research and develop-
ment activities must be conducted at the facility to be consid-
ered an eligible business project.

(1) Manufacturing. "Manufacturing" has the meaning
given in RCW 82.04.120. In addition, for the purposes of
chapter 82.62 RCW "manufacturing" also includes ((eem-
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other-computer-related-serviees;—and)) the activities per-
formed by research and development laboratories and com-
mercial testing laboratories.

(i1) Research and development. "Research and devel-
opment" means the development, refinement, testing, mar-
keting, and commercialization of a product, service, or pro-
cess before commercial sales have begun, but only when such
activities are intended to ultimately result in the production of
anew, different, or useful substance or article of tangible per-
sonal property for sale. "Commercial sales" does not include
sales of prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one million dollars.

((Gi)—Computer-related—serviees— Computer-related

et . b acind ; ices.))

(3) What are the hiring requirements? The average
full-time qualified employment positions at the specific facil-
ity during the calendar year for which credits are claimed
must be at least fifteen percent greater than the average full-
time qualified employment positions at the same facility for
the preceding calendar year.

(a) What is a qualified employment position? A
"qualified employment position" means a position filled by a
permanent full-time employee employed at an eligible busi-
ness project for twelve consecutive months. Once a full-time
position is established and filled it will continue to qualify for
twelve consecutive periods so long as any person fills the
position. The position is considered "filled" even during peri-
ods of vacancy, provided these periods do not exceed thirty
consecutive days and the employer is training or actively
recruiting a replacement employee.

(b) What is a "permanent full-time employee"? A
"permanent full-time employee" is a position that is filled by
an employee who satisfies any one of the following minimum
thresholds:

(i) Works thirty-five hours per week for fifty-two con-
secutive weeks;

(i1) Works four hundred fifty-five hours, excluding over-
time, each quarter for four consecutive quarters; or

(iii)) Works one thousand eight hundred twenty hours,
excluding overtime, during a period of twelve consecutive
months.

(c) "Permanent full-time employee" - Seasonal oper-
ations. For applicants that regularly operate on a seasonal
basis only and that employ more than fifty percent of their
employees for less than a full twelve month continuous
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period, a "permanent full-time employee" is a permanent full-
time employee as described above or an equivalent in full
time equivalent (FTE) work hours.

(4) How to determine if the fifteen percent employ-
ment increase requirement is met. Qualification for tax
credits depends upon whether the applicant hires enough new
positions to meet the fifteen percent average increase require-
ment.

(a) Determining the fifteen percent increase. To
determine the projected number of permanent full-time qual-
ified employment positions necessary to satisfy the fifteen
percent employment increase requirement:

(i) Determine the average number of permanent full-time
qualified employment positions that existed at the facility
during the calendar year prior to the year in which tax credit
is being claimed.

(i) Multiply the average number of full-time positions
from subsection (i) by .15 or fifteen percent. The resulting
number equals the number of positions that must be filled to
meet the fifteen percent increase. Numbers are rounded up to
the nearest whole number at point five (.5).

(b) When does hiring have to occur? All hiring
increases must occur during the calendar year for which cred-
its are being sought for purposes of meeting the fifteen per-
cent threshold test. Positions hired in a calendar year prior to
making an application are not eligible for a credit but the
positions are used to calculate whether the fifteen percent
threshold has been met.

(c) The department will assist applicants to deter-
mine their hiring requirements. Accompanying the tax
credit application is a worksheet to assist the applicant in
determining if the fifteen percent qualified employment
threshold is satisfied. Based upon the information provided in
the application, the department will advise applicants of their
minimum number of hiring needs for which credits are being
sought.

(d) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples
should be used only as a general guide. The tax status of each
situation must be determined after a review of all of the facts
and circumstances.

(i) ABC Company anticipates increasing employment
during the 2001 calendar year at a manufacturing facility by
an average of 15 full-time qualified employment positions for
a total of 113 positions. The average number of full-time
qualified employment positions during the 2000 calendar
year was 98. To qualify for the tax credit program the mini-
mum average number of full-time qualified employment
positions required for the 2001 calendar year is 98 x .15 =
14.7 (rounding up to 15 positions). Therefore, ABC Com-
pany's plan to hire 15 full-time qualified employment posi-
tions for 2001 meets the 15% employment increase require-
ment.

(i1) ABC anticipates increasing employment at this same
manufacturing facility by an average of 15 additional full-
time qualified employment positions during the 2002 calen-
dar year to a total of 128 positions. To qualify for the tax
credit program the minimum average number of full-time
qualified employment positions required for the 2002 calen-
dar year is 17 (113 x .15 = 16.95, rounding up to 17). There-
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fore, ABC Company's plan to hire 15 full-time qualified
employment positions for 2002 does not meet the 15%
employment increase requirement.

(5) Restriction against displacing existing jobs within
Washington. The law provides that no recipient may use tax
credits approved under this program to decertify a union or to
displace existing jobs in any community of the state. Thus,
the average expected increase of employment positions at the
specific facility for which application is made must reflect a
gross increase in the applicant's employment of persons at all
locations in this state. Transfers of personnel from existing
positions outside of an eligible area to new positions at the
specific facility within an eligible area will not be allowed for
purposes of approving tax credits. Also, layoffs or termina-
tions of employment by the recipient at other locations in
Washington but outside an eligible area for the purpose of
hiring new positions within an eligible area will result in the
withdrawal of any credits taken or approved.

(6) Application procedures. A taxpayer must file an
application with and obtain approval from the department of
revenue to receive tax credits under this program. A separate
application must be submitted for each calendar year for
which credits are claimed. RCW 82.62.020 requires that
application for the tax credits be made prior to the actual hir-
ing of qualified employment positions. Applications failing
to satisfy this statutory requirement will be disapproved.

(a) How to obtain and file applications. Application
forms will be provided by the department upon request either
by calling 360-902-7175 or via the department's internet web
site at www.dor.wa.gov under forms. The completed applica-
tion may be sent by fax to 360-586-0527 or mailed to the fol-
lowing address:

State of Washington

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of application.

(b) Confidentiality. ((Jafermation-contained-in)) Appli-
cations, reports, or any other information received by the
department in connection with this tax credit program ((is)).
except applications not approved by the department are not
confidential and ((i8)) are subject to disclosure. All other tax-
payer information is subject to the confidentiality provisions
in RCW 82.32.330.

(c) Department to act upon application within sixty
days. The department will determine if the applicant quali-
fies for tax credits on the basis of the information provided in
the application and will approve or disapprove the applica-
tion within sixty days. If approved, the department will issue
a credit approval notice containing the dollar amount of tax
credits available for use and the procedures for taking the
credit. If disapproved, the department will notify the appli-
cant in writing of the specific reasons for disapproval. The
applicant may seek administrative review of the department's
disapproval of an application by filing a petition for review
with the department. The petition must be filed within thirty
days from the date of notice of the disallowance pursuant to
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the provisions of WAC 458-20-100, Appeals, small claims
and settlements.

(d) No adjustment of credit after approval. After an
application is approved and tax credits are granted, no
upward adjustment or amendments of the application will be
made for that calendar year.

(7) How much is the tax credit? The amount of tax
credit is based on the number of and the wages and benefits
paid to qualified employment positions created.

(2) How much tax credit may I claim for each quali-
fied employment position? The amount of tax credit that
may be claimed for each position created is as follows:

(i) Two thousand dollars for each qualified employment
position that pays forty thousand dollars or less in wages and
benefits annually and is employed in an eligible business
project; and

(ii) Four thousand dollars for each qualified employment
position that pays more than forty thousand dollars in wages
and benefits annually and is employed in an eligible business
project.

(b) What qualifies as wages and benefits? For the pur-
poses of chapter 82.62 RCW, "wages" means compensation
paid to an individual for personal services, whether denomi-
nated as wages, salary, commission, bonus, or otherwise.
"Benefits" means compensation not paid as wages and
includes Social Security, retirement, health care, life insur-
ance, industrial insurance, unemployment compensation,
vacation, holiday, sick leave, military leave, and jury duty.
"Benefits" does not include any amount reported as wages.

(8) How to claim approved credits. The recipients
must take the tax credits approved under this program on
their regular combined excise tax return for their regular
assigned tax reporting period. These tax credits may not
exceed the B&O tax liability. The amount of credit taken
should be entered into the "credit" section of the return form,
with a copy of the credit approval notice issued to the recipi-
ent attached to the return.

(a) When can credits be used? The credits may be used
as soon as hiring of the projected qualified employment posi-
tions begins or may accrue until they are most beneficial for
the recipient's use. For example, if a recipient has been
approved for $12,000 of tax credits based upon projections to
hire five new positions, that recipient may use $2,000 or
$4,000 of tax credit at the time it hires each new employee,
depending on the wage/benefit level of the position filled.

(b) No refunds for unused credits. No tax refunds will
be made for any tax credits which exceed tax liability during
the life of this program. If tax credits derived from qualified
hiring exceed the recipients' business and occupation tax lia-
bility in any one calendar year under this program, they may
be carried forward to the next calendar year(s), until used.

(9) (Annual)) Report to be filed by recipient. A recip-
ient of tax credits under this program must complete and sub-
mit ((an-annual)) a report of employment activities to sub-
stantiate that he or she has complied with the hiring and
retention requirements for approved credits. RCW 82.62.050.
This report must be filed with the department by ((Fanuary

3Hst-ef the-yearfoHowing the-ealendaryearfor-whicheredit
was-approved-by-the-department)) the last day of the month

immediately following the end of the four consecutive full
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calendar quarter period for which a credit is earned. Based
upon this report the department will verify that the recipient
is entitled to the tax credits approved by the department when
the application was reviewed. The completed ((annual))
report may be sent by fax to 360-586-0527 or mailed to the
following address:

State of Washington

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of filing.

(a) Verification of ((ammual)) report. The department
will use the same report the recipient provides to the depart-
ment of employment security, which is known as the quar-
terly employment security report, to verify the recipient's eli-
gibility for tax credits. The recipient must maintain copies of
the quarterly employment report for the year prior to the year
for which credits are claimed, the year credits are claimed,
and for the four quarters following the hiring of persons to fill
the qualified employment positions. (The recipient does not
have to forward copies of the quarterly employment report to
the department each quarter.) The department may use other
wage information provided to the department by the depart-
ment of employment security. The taxpayer must provide
additional information to the department, as the department
finds necessary to calculate and verify wage eligibility.

(b) Failure to file report. The law provides that if any
recipient fails to submit a report or submits an inadequate
report, the department may declare the amount of taxes for
which credit has been used to be immediately due and pay-
able. An inadequate report is one which fails to provide infor-
mation necessary to confirm that the requisite number of
employment positions has been created and maintained for
twelve consecutive months.

(10) What if the required number of positions is not
created? The law provides that if the department finds that a
recipient is not eligible for tax credits for any reason, other
than failure to create the required number of qualified
employment positions, the amount of taxes for which any
credit has been used will be immediately due. No interest or
penalty will be assessed in such cases. However, if the
department finds that a recipient has failed to create the spec-
ified number of qualified employment positions, the depart-
ment will assess interest, but not penalties, on the taxes
against which the credit has been used. This interest on the
assessment is mandatory and will be assessed at the statutory
rate under RCW 82.32.050, retroactively to the date the tax
credit was used. The interest will accrue until the taxes for
which the credit was used are fully repaid. RCW 82.32.050.
The interest rates under RCW 82.32.050 can be obtained
from the department's internet web site at www.dor.wa.gov
or by calling the department's information center at 1-800-
647-7706.

(11) Program thresholds. The department cannot
approve any credits that will cause the total credits approved
to exceed seven million five hundred thousand dollars in any
fiscal year. RCW 82.62.030. A "fiscal year" is the twelve-
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month period of July 1st through June 30th. If all or part of an
application for credit is disallowed due to cap limitations, the
disallowed portion will be carried over for approval the next
fiscal year. However, the applicant's carryover into the next
fiscal year is only permitted if the total credits approved for
the next fiscal year does not exceed the cap for that fiscal year
as of the date on which the department has disallowed the
application.

NEW SECTION

WAC 458-20-240A Manufacturer's new employee
tax credits—Applications filed prior to July 1, 2010. (1)
Introduction. Chapter 82.62 RCW provides business and
occupation (B&O) tax credits to certain persons engaged in
manufacturing and research and development activities.
These credits are intended to stimulate the economy by creat-
ing employment opportunities in specific rural counties and
community empowerment zones of this state. The credits are
as much as $4,000 per qualified employment position. This
rule explains the eligibility requirements and application pro-
cedures for this program. It is important to note that an appli-
cation for the tax credits must be submitted to the department
of revenue before the actual hiring of qualified employment
positions. See subsection (6) of this rule for additional infor-
mation regarding this application requirement. This tax credit
program is a companion to the tax deferral program under
chapter 82.60 RCW; however, the eligible geographic areas
in the two programs are not identical.

The department of employment security and the depart-
ment of commerce administer programs for rural counties
and job training. These agencies should be contacted directly
for information concerning those programs.

(2) Who is eligible for these tax credits? Subject to
certain qualifications, an applicant (person applying for a tax
credit under chapter 82.62 RCW) who is engaged in an eligi-
ble business project is entitled to the tax credits provided by
chapter 82.62 RCW.

(a) What is an eligible business project? An "eligible
business project” means manufacturing, commercial testing,
or research and development activities conducted by an
applicant in an eligible area at a specific facility, subject to
the restriction noted in the following paragraph. An "eligible
business project" does not include any portion of a business
project undertaken by a light and power business or any por-
tion of a business project creating employment positions out-
side an eligible area.

To be considered an "eligible business project," the
applicant's number of average full-time qualified employ-
ment positions at the specific facility must be at least fifteen
percent greater in the calendar year for which credit is being
sought than the number of positions at the same facility in the
immediately preceding calendar year. Subsection (4) of this
rule explains how to determine whether this threshold is sat-
isfied.

(b) What is an eligible area? As noted above, the facil-
ity must be located in an eligible area to be considered an eli-
gible business project. An "eligible area" is:

(i) A rural county, which is a county with fewer than one
hundred persons per square mile or, on and after April 1,
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2004, a county smaller than two hundred twenty-five square
miles, as determined annually by the office of financial man-
agement and published by the department of revenue effec-
tive for the period of July 1st through June 30th (see RCW
82.62.010(3)); or

(i) A community empowerment zone (CEZ). CEZ
means an area meeting the requirements of RCW 43.31C.020
and officially designated by the director of the department of
commerce.

(iii)) How to determine whether an area is an eligible
area. Rural county designation information can be obtained
from the office of financial management internet web site at
www.ofm.wa.gov/popden/rural.htm. The department has
instituted a geographic information system (GIS) to assist
taxpayers in determining taxing jurisdiction boundaries, local
tax rates, and a mapping and address lookup system to deter-
mine whether a specific address is within a CEZ. The system
is available on the department's internet web site at
www.dor.wa.gov.

(c) What are manufacturing and research and devel-
opment activities? Manufacturing or research and develop-
ment activities must be conducted at the facility to be consid-
ered an eligible business project.

(1) Manufacturing. "Manufacturing” has the meaning
given in RCW 82.04.120. In addition, for the purposes of
chapter 82.62 RCW "manufacturing" also includes computer
programming, the production of computer software, other
computer-related services, but only when the computer-
related services are performed by a manufacturer as defined
under RCW 82.04.110 and contribute to the production of a
new, different, or useful substance or article of tangible per-
sonal property for sale; and the activities performed by
research and development laboratories and commercial test-
ing laboratories. (Chapter 16, Laws of 2010.)

(i) Research and development. "Research and devel-
opment" means the development, refinement, testing, mar-
keting, and commercialization of a product, service, or pro-
cess before commercial sales have begun. "Commercial
sales" does not include sales of prototypes or sales for market
testing if the total gross receipts from such sales of the prod-
uct, service, or process do not exceed one million dollars.

(iii) Computer-related services. "Computer-related
services" for the purposes of chapter 82.62 RCW, the defini-
tion of "manufacturing" means services that are connected
with or interact directly in the manufacture of computer hard-
ware or software or the programming of the manufactured
hardware. "Computer-related services" includes the manu-
facture of hardware such as chips, keyboards, monitors, and
any other hardware, and the components of these items.
"Computer-related services" also includes creating operating
systems and software that will be copied and sold as canned
software. The activities performed by the manufacturer to
test, correct, revise, or upgrade software or hardware before
they are approved for sale to the consumer are considered
computer-related services. "Computer-related services" does
not include services such as information services.

(3) What are the hiring requirements? The average
full-time qualified employment positions at the specific facil-
ity during the calendar year for which credits are claimed
must be at least fifteen percent greater than the average full-
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time qualified employment positions at the same facility for
the preceding calendar year.

(a) What is a qualified employment position? A
"qualified employment position" means a position filled by a
permanent full-time employee employed at an eligible busi-
ness project for twelve consecutive months. Once a full-time
position is established and filled it will continue to qualify for
twelve consecutive periods so long as any person fills the
position. The position is considered "filled" even during peri-
ods of vacancy, provided these periods do not exceed thirty
consecutive days and the employer is training or actively
recruiting a replacement employee.

(b) What is a "permanent full-time employee"? A
"permanent full-time employee" is a position that is filled by
an employee who satisfies any one of the following minimum
thresholds:

(1) Works thirty-five hours per week for fifty-two con-
secutive weeks;

(i1) Works four hundred fifty-five hours, excluding over-
time, each quarter for four consecutive quarters; or

(iii)) Works one thousand eight hundred twenty hours,
excluding overtime, during a period of twelve consecutive
months.

(c) "Permanent full-time employee'" - Seasonal oper-
ations. For applicants that regularly operate on a seasonal
basis only and that employ more than fifty percent of their
employees for less than a full twelve month continuous
period, a "permanent full-time employee" is a permanent full-
time employee as described above or an equivalent in full-
time equivalent (FTE) work hours.

(4) How to determine if the fifteen percent employ-
ment increase requirement is met. Qualification for tax
credits depends upon whether the applicant hires enough new
positions to meet the fifteen percent average increase require-
ment.

(a) Determining the fifteen percent increase. To
determine the projected number of permanent full-time qual-
ified employment positions necessary to satisfy the fifteen
percent employment increase requirement:

(1) Determine the average number of permanent full-time
qualified employment positions that existed at the facility
during the calendar year prior to the year in which tax credit
is being claimed.

(i1) Multiply the average number of full-time positions
from subsection (i) by .15 or fifteen percent. The resulting
number equals the number of positions that must be filled to
meet the fifteen percent increase. Numbers are rounded up to
the nearest whole number at point five (.5).

(b) When does hiring have to occur? All hiring
increases must occur during the calendar year for which cred-
its are being sought for purposes of meeting the fifteen per-
cent threshold test. Positions hired in a calendar year prior to
making an application are not eligible for a credit but the
positions are used to calculate whether the fifteen percent
threshold has been met.

(c) The department will assist applicants to deter-
mine their hiring requirements. Accompanying the tax
credit application is a worksheet to assist the applicant in
determining if the fifteen percent qualified employment
threshold is satisfied. Based upon the information provided in
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the application, the department will advise applicants of their
minimum number of hiring needs for which credits are being
sought.

(d) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples
should be used only as a general guide. The tax status of each
situation must be determined after a review of all of the facts
and circumstances.

(i) ABC Company anticipates increasing employment
during the 2001 calendar year at a manufacturing facility by
an average of 15 full-time qualified employment positions for
a total of 113 positions. The average number of full-time
qualified employment positions during the 2000 calendar
year was 98. To qualify for the tax credit program the mini-
mum average number of full-time qualified employment
positions required for the 2001 calendar year is 98 x .15 =
14.7 (rounding up to 15 positions). Therefore, ABC Com-
pany's plan to hire 15 full-time qualified employment posi-
tions for 2001 meets the 15% employment increase require-
ment.

(i) ABC anticipates increasing employment at this same
manufacturing facility by an average of 15 additional full-
time qualified employment positions during the 2002 calen-
dar year to a total of 128 positions. To qualify for the tax
credit program the minimum average number of full-time
qualified employment positions required for the 2002 calen-
dar yearis 17 (113 x .15 = 16.95, rounding up to 17). There-
fore, ABC Company's plan to hire 15 full-time qualified
employment positions for 2002 does not meet the 15%
employment increase requirement.

(5) Restriction against displacing existing jobs within
Washington. The law provides that no recipient may use tax
credits approved under this program to decertify a union or to
displace existing jobs in any community of the state. Thus,
the average expected increase of employment positions at the
specific facility for which application is made must reflect a
gross increase in the applicant's employment of persons at all
locations in this state. Transfers of personnel from existing
positions outside of an eligible area to new positions at the
specific facility within an eligible area will not be allowed for
purposes of approving tax credits. Also, layoffs or termina-
tions of employment by the recipient at other locations in
Washington but outside an eligible area for the purpose of
hiring new positions within an eligible area will result in the
withdrawal of any credits taken or approved.

(6) Application procedures. A taxpayer must file an
application with and obtain approval from the department of
revenue to receive tax credits under this program. A separate
application must be submitted for each calendar year for
which credits are claimed. RCW 82.62.020 requires that
application for the tax credits be made prior to the actual hir-
ing of qualified employment positions. Applications failing
to satisfy this statutory requirement will be disapproved.

(a) How to obtain and file applications. Application
forms will be provided by the department upon request either
by calling 360-902-7175 or via the department's internet web
site at www.dor.wa.gov under forms. The completed applica-
tion may be sent by fax to 360-586-0527 or mailed to the fol-
lowing address:
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State of Washington

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of application.

(b) Confidentiality. Applications, reports, or any other
information received by the department in connection with
this tax credit program, except applications not approved by
the department, are not confidential and are subject to disclo-
sure. All other taxpayer information is subject to the confi-
dentiality provisions in RCW 82.32.330.

(c) Department to act upon application within sixty
days. The department will determine if the applicant quali-
fies for tax credits on the basis of the information provided in
the application and will approve or disapprove the applica-
tion within sixty days. If approved, the department will issue
a credit approval notice containing the dollar amount of tax
credits available for use and the procedures for taking the
credit. If disapproved, the department will notify the appli-
cant in writing of the specific reasons for disapproval. The
applicant may seek administrative review of the department's
disapproval of an application by filing a petition for review
with the department. The petition must be filed within thirty
days from the date of notice of the disallowance pursuant to
the provisions of WAC 458-20-100, Appeals, small claims
and settlements.

(d) No adjustment of credit after approval. After an
application is approved and tax credits are granted, no
upward adjustment or amendments of the application will be
made for that calendar year.

(7) How much is the tax credit? The amount of tax
credit is based on the number of and the wages and benefits
paid to qualified employment positions created.

(a) How much tax credit may I claim for each quali-
fied employment position? The amount of tax credit that
may be claimed for each position created is as follows:

(i) Two thousand dollars for each qualified employment
position that pays forty thousand dollars or less in wages and
benefits annually and is employed in an eligible business
project; and

(i1) Four thousand dollars for each qualified employment
position that pays more than forty thousand dollars in wages
and benefits annually and is employed in an eligible business
project.

(b) What qualifies as wages and benefits? For the pur-
poses of chapter 82.62 RCW, "wages" means compensation
paid to an individual for personal services, whether denomi-
nated as wages, salary, commission, bonus, or otherwise.
"Benefits" means compensation not paid as wages and
includes Social Security, retirement, health care, life insur-
ance, industrial insurance, unemployment compensation,
vacation, holiday, sick leave, military leave, and jury duty.
"Benefits" does not include any amount reported as wages.

(8) How to claim approved credits. The recipients
must take the tax credits approved under this program on
their regular combined excise tax return for their regular
assigned tax reporting period. These tax credits may not
exceed the B&O tax liability. The amount of credit taken
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should be entered into the "credit" section of the return form,
with a copy of the credit approval notice issued to the recipi-
ent attached to the return.

(a) When can credits be used? The credits may be used
as soon as hiring of the projected qualified employment posi-
tions begins or may accrue until they are most beneficial for
the recipient's use. For example, if a recipient has been
approved for $12,000 of tax credits based upon projections to
hire five new positions, that recipient may use $2,000 or
$4,000 of tax credit at the time it hires each new employee,
depending on the wage/benefit level of the position filled.

(b) No refunds for unused credits. No tax refunds will
be made for any tax credits which exceed tax liability during
the life of this program. If tax credits derived from qualified
hiring exceed the recipients' business and occupation tax lia-
bility in any one calendar year under this program, they may
be carried forward to the next calendar year(s), until used.

(9) Annual report to be filed by recipient. A recipient
of tax credits under this program must complete and submit
an annual report of employment activities to substantiate that
he or she has complied with the hiring and retention require-
ments for approved credits. RCW 82.62.050. This report
must be filed with the department by January 31st of the year
following the calendar year for which credit was approved by
the department. Based upon this report the department will
verify that the recipient is entitled to the tax credits approved
by the department when the application was reviewed. The
completed annual report may be sent by fax to 360-586-0527
or mailed to the following address:

State of Washington

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of filing.

(a) Verification of annual report. The department will
use the same report the recipient provides to the department
of employment security, which is known as the quarterly
employment security report, to verify the recipient's eligibil-
ity for tax credits. The recipient must maintain copies of the
quarterly employment report for the year prior to the year for
which credits are claimed, the year credits are claimed, and
for the four quarters following the hiring of persons to fill the
qualified employment positions. (The recipient does not have
to forward copies of the quarterly employment report to the
department each quarter.) The department may use other
wage information provided to the department by the depart-
ment of employment security. The taxpayer must provide
additional information to the department, as the department
finds necessary to calculate and verify wage eligibility.

(b) Failure to file report. The law provides that if any
recipient fails to submit a report or submits an inadequate
report, the department may declare the amount of taxes for
which credit has been used to be immediately due and pay-
able. An inadequate report is one which fails to provide infor-
mation necessary to confirm that the requisite number of
employment positions has been created and maintained for
twelve consecutive months.
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(10) What if the required number of positions is not
created? The law provides that if the department finds that a
recipient is not eligible for tax credits for any reason, other
than failure to create the required number of qualified
employment positions, the amount of taxes for which any
credit has been used will be immediately due. No interest or
penalty will be assessed in such cases. However, if the
department finds that a recipient has failed to create the spec-
ified number of qualified employment positions, the depart-
ment will assess interest, but not penalties, on the taxes
against which the credit has been used. This interest on the
assessment is mandatory and will be assessed at the statutory
rate under RCW 82.32.050, retroactively to the date the tax
credit was used. The interest will accrue until the taxes for
which the credit was used are fully repaid. RCW 82.32.050.
The interest rates under RCW 82.32.050 can be obtained
from the department's internet web site at www.dor.wa.gov
or by calling the department's information center at 1-800-
647-7706.

(11) Program thresholds. The department cannot
approve any credits that will cause the total credits approved
to exceed seven million five hundred thousand dollars in any
fiscal year. RCW 82.62.030. A "fiscal year" is the twelve-
month period of July 1st through June 30th. If all or part of an
application for credit is disallowed due to cap limitations, the
disallowed portion will be carried over for approval the next
fiscal year. However, the applicant's carryover into the next
fiscal year is only permitted if the total credits approved for
the next fiscal year does not exceed the cap for that fiscal year
as of the date on which the department has disallowed the
application.
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PERMANENT RULES
UNIVERSITY OF WASHINGTON
[Filed November 10, 2010, 9:03 a.m., effective December 11, 2010]

Effective Date of Rule: Thirty-one days after filing.
Purpose: Housekeeping amendments to Title 478 WAC
rules are needed for the following reasons:

. To correct punctuation errors in WAC 478-108-010.

. To update contact information in WAC 478-108-020,
478-160-085, 478-160-110, 478-160-125, 478-160-
130, 478-160-140, 478-160-175, 478-160-320, and
478-324-130.

. To clarify the meaning of a rule without changing its
effect in WAC 478-120-020, 478-120-030, 478-120-
050, 478-120-065, 478-120-085, 478-120-095, 478-
120-145, 478-138-060, 478-160-085, 478-160-110,
478-160-125, 478-160-130, 478-160-140, 478-160-
320, 478-324-045, and 478-324-140.

. To update job titles in WAC 478-120-025, 478-120-
030, 478-120-050, 478-120-065, 478-120-075, 478-
120-085, 478-120-095, 478-120-140, 478-120-145,
478-138-030, and 478-160-231.

It should also be noted that several sections contain more
than one type of housekeeping correction.
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Citation of Existing Rules Affected by this Order:
Amending 478-108-010, 478-108-020, 478-120-020, 478-
120-025, 478-120-030, 478-120-050, 478-120-065, 478-120-
075,478-120-085, 478-120-095, 478-120-140, 478-120-145,
478-138-030, 478-138-060, 478-160-085, 478-160-110, 478-
160-125, 478-160-130, 478-160-140, 478-160-175, 478-160-
231, 478-160-320, 478-324-045, 478-324-130, and 478-324-
140.

Statutory Authority for Adoption: RCW 28B.20.130.

Other Authority: University of Washington Board of
Regents Standing Orders, Chapter 1, Section 2.

Adopted under notice filed as WSR 10-17-125 on
August 18, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 25, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 25, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 9, 2010.

Rebecca Goodwin Deardorff
Director of Rules Coordination

AMENDATORY SECTION (Amending WSR 09-08-016,
filed 3/23/09, effective 4/23/09)

WAC 478-108-010 Matters subject to brief adjudica-
tion. This rule is adopted in accordance with RCW 34.05.479
through 34.05.494, the provisions of which are hereby
adopted. Brief adjudicative procedures shall be used in all
matters related to:

(1) Appeals from residency classifications under RCW
28B.15.013 as established in chapter 478-160 WAC;

(2) Appeals from traffic((;)) and parking violations, and
skateboard impoundment, as provided for in chapters 478-
116, 478-117 and 478-118 WAC;

(3) Challenges to contents of educational records as pro-
vided for in chapter 478-140 WAC;

(4) Proceedings under the animal control policy as
detailed in chapter 478-128 WAC,;

(5) Requests for reconsideration of admission decisions
as provided for in chapter 478-160 WAC,;

(6) Appeals of library charges as provided in chapter
478-168 WAC;

(7) Reviews of denials of public records requests as pro-
vided in chapter 478-276 WAC;

(8) Federal financial aid appeals as provided for by fed-
eral law; and

(9) Collection of outstanding debts owed by students or
employees.
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AMENDATORY SECTION (Amending WSR 06-13-021,
filed 6/13/06, effective 7/14/06)

WAC 478-108-020 Application for adjudicative pro-
ceeding. An application for an adjudicative proceeding shall
be in writing. The application shall include the signature of
the applicant, the nature of the matter for which an adjudica-
tive proceeding is sought, and an explanation of the facts
involved. Application forms are available at the following
address:

University of Washington

Rules Coordination Office
(4046 2th- AveNEr))

Room 448 Gerberding Hall

Box 351210

Seattle, WA ((98105)) 98195-1210

(((for-internal-campus-mail-use:—Bex355509)) or by e-mail
((reles@u-washington-edu)) at rules@uw.edu). An applica-

tion for an adjudicative proceeding should be submitted to
the above address within twenty days of the agency action
giving rise to the application, unless otherwise provided for
by statute or rule.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-020 Standards of conduct. (1) The uni-
versity is a public institution having special responsibility for
providing instruction in higher education, for advancing
knowledge through scholarship and research, and for provid-
ing related services to the community. As a center of learn-
ing, the university also has the obligation to maintain condi-
tions conducive to freedom of inquiry and expression to the
maximum degree compatible with the orderly conduct of its
functions. For these purposes, the university is governed by
the rules, regulations, procedures, policies, and standards of
conduct that safeguard its functions and protect the rights and
freedoms of all members of the academic community.

(2) Admission to the university carries with it the pre-
sumption that students will conduct themselves as responsi-
ble members of the academic community. As a condition of
enrollment, all students assume responsibility to observe
standards of conduct that will contribute to the pursuit of aca-
demic goals and to the welfare of the academic community.
That responsibility includes, but is not limited to:

(a) Practicing high standards of academic and profes-
sional honesty and integrity;

(b) Respecting the rights, privileges, and property of
other members of the academic community and visitors to the
campus, and refraining from any conduct that would interfere
with university functions or endanger the health, welfare, or
safety of other persons;

(c) Complying with the rules, regulations, procedures,
policies, standards of conduct, and orders of the university
and its schools, colleges, and departments.

(3) Specific instances of misconduct include, but are not
limited to:

(a) Conduct that intentionally and substantially obstructs
or disrupts teaching or freedom of movement or other lawful
activities on university premises or in connection with any
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university-sponsored event or activity and is not constitution-
ally and/or legally protected;

(b) Physical abuse of any person, or conduct intended to
threaten imminent bodily harm or to endanger the health or
safety of any person on university premises;

(c) Conduct on university premises constituting a sexual
offense, whether forcible or nonforcible, such as rape, sexual
assault, or sexual harassment;

(d) Malicious damage to or malicious misuse of univer-
sity property, or the property of any person where such prop-
erty is located on university premises;

(e) Refusal to comply with any lawful order to leave uni-
versity premises or any portion thereof;

(f) Possession or use of firearms, explosives, dangerous
chemicals or other dangerous weapons or instrumentalities
on university premises, except for authorized university pur-
poses, unless prior written approval has been obtained from
the university chief of police, or any other person designated
by the president of the university (see WAC 478-124-020
(2)(e)) (legal defense sprays are not covered by this section);

(g) Unlawful possession, use, distribution, or manufac-
turer of alcohol or controlled substances (as defined in chap-
ter 69.50 RCW) on university premises or during university-
sponsored activities;

(h) Intentionally inciting others to engage immediately
in any unlawful activity, which incitement leads directly to
such conduct on university premises;

(i) Hazing, or conspiracy to engage in hazing, which
includes:

(1) Any method of initiation into a student organization
or living group, or any pastime or amusement engaged in
with respect to such an organization or living group, that
causes, or is likely to cause, bodily danger or physical harm,
or serious mental or emotional harm, to any student or other
person attending the university; and

(ii)) Conduct associated with initiation into a student
organization or living group, or any pastime or amusement
engaged in with respect to an organization or living group not
amounting to a violation of (i)(i) of this subsection, but
including such conduct as humiliation by ritual act and sleep
deprivation. Consent is no defense to hazing. Hazing does not
include customary athletic events or other similar contests or
competitions;

(j) Falsely reporting a violation of the student conduct
code.

(4) Disciplinary action may be taken in accord with this
chapter regardless of whether that conduct also involves an
alleged or proven violation of law.

(5) An instructor has the authority to exclude a student
from any class session in which the student is disorderly or
disruptive. If the student persists in the disorderly or disrup-
tive conduct, the instructor should report the matter to the
dean of the school or college, or, at the University of Wash-
ington Bothell and Tacoma campuses, to the dean or director
of the program in which the student is enrolled. (See WAC
478-120-030(3).)

(6) Nothing herein shall be construed to deny students
their legally and/or constitutionally protected rights.
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AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-025 Off-campus conduct. The univer-
sity shall have the authority to hold students accountable
under the student conduct code for certain off-campus behav-
ior (i.e., behavior that does not occur on university premises
or in the context of a university-sponsored event or activity)
that directly affects a university interest, in accordance with
the provisions of the section.

(1) A student may be subject to disciplinary proceedings
under the student conduct code if:

(a) The university is made aware that a court of compe-
tent jurisdiction has determined that such student has
engaged in intentional unlawful conduct off-campus that
involves the physical harm or abuse, or a direct threat of the
physical harm or abuse, of any person, including but not lim-
ited to homicide, assault, kidnapping, armed robbery, arson,
rape or sexual assault, criminal harassment, criminal stalking
or the unlawful possession, use, storage or manufacture of
weapons or destructive devices; and

(b) The university determines that a significant univer-
sity interest is affected.

(2) A student may also be subject to disciplinary pro-
ceedings under the student conduct code if the university is
made aware that the student has engaged in off-campus con-
duct that involves the physical harm or abuse, or the direct
threat of physical harm or abuse, of another university stu-
dent, or a university faculty or staff member. Disciplinary
proceedings may be initiated under this section regardless of
whether or not the incident is subject to criminal or civil pro-
ceedings.

(3) In furtherance of the university's interest in maintain-
ing a positive relationship with its surrounding community,
the university shall also have the authority to hold students
accountable under the student conduct code for conduct
within the "North of 45th" residential community immedi-
ately adjacent to the Seattle campus (bounded by NE 45th
Street on the south, 15th Ave NE on the west, 22nd Ave NE
and north of 54th Street, Ravenna Ave NE on the east and
Ravenna Park on the north and including all residences
located on either side of each of the aforementioned streets)
as follows:

(a) A student may be subject to disciplinary proceedings
under the code if the university is made aware that the student
has been cited by the Seattle police or the university police
for, and is determined to have committed, a violation of any
state statute or city of Seattle municipal ordinance prohibiting
misconduct that has a direct and significant quality-of-life
impact on community residents, including but not limited to,
creating a public nuisance due to noise, theft, intentional
destruction of property, urinating in public, or criminal tres-
pass.

(b) A first violation under (a) of this subsection will not
subject the student to disciplinary sanctions under WAC 478-
120-040 if the student voluntarily meets with a representative
of the office of the vice-president and vice-provost for stu-
dent life to receive information and counseling regarding his
or her responsibilities as a university community member and
as a resident in the area. A second violation will not be sub-
ject to disciplinary sanctions if the student involved agrees to
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participate, in good faith, in a mediation with the person or
persons affected by the misconduct under a mediation proto-
col established by the office of the vice-president and vice-
provost for student life.

(4) Nothing herein shall be construed as being intended
to protect any person or class of persons from injury or harm,
or construed to deny students their legally and/or constitu-
tionally protected rights.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-030 General procedures for disciplin-
ary sanctions. (1) This section describes the general process
under the student conduct code for enforcing the university's
rules, regulations, procedures, policies, standards of conduct,
and orders. The specific procedures to be used at each step of
the process are described in the following sections of this
chapter. In all situations, whether handled formally or infor-
mally, basic standards of fairness will be observed in the
determination of:

(a) The truth or falsity of the charges against the student;

(b) Whether the alleged misconduct violates this code;
and if so,

(c) The sanctions to be imposed, if any.

The criteria for judging student misconduct shall
include, but not be limited to, the standards of conduct as
stated in WAC 478-120-020 and 478-120-025. Informal
hearings shall use the procedures in chapter 34.05 RCW gov-
erning brief adjudicative proceedings. Formal hearings con-
ducted by the faculty appeal board shall follow the proce-
dures required by chapter 34.05 RCW for formal adjudicative
proceedings. Informal settlements may be conducted under
the authority of RCW 34.05.060.

(2) Persons who believe that a violation of the student
conduct code has been committed should contact the vice-
president and vice-provost for student life at the University of
Washington Seattle campus, or the chancellor of the Univer-
sity of Washington Bothell or Tacoma campuses, whichever
is appropriate.

(3) Only the vice-president and vice-provost for student
life, the dean of the school or college at the University of
Washington Seattle or, at the University of Washington Both-
ell and Tacoma campuses, the dean or director of the program
in which a student is enrolled or the chancellors of the Uni-
versity of Washington Bothell and Tacoma campuses, may
initiate disciplinary proceedings against a student under this
code of conduct. (See WAC 478-120-050.) The deans, the
vice-president and vice-provost for student life, or the chan-
cellors of the University of Washington Bothell and Tacoma
campuses may delegate the authority to initiate disciplinary
proceedings consistent with this chapter to members of their
staffs and to students. They may also establish student or stu-
dent-faculty hearing bodies to advise or to act for them in dis-
ciplinary matters. The person initiating a disciplinary pro-
ceeding shall be referred to as the initiating officer.

(4) The initiating officer will begin a disciplinary pro-
ceeding by holding, or directing a member of his or her staff
to hold, an informal hearing with the student charged with
misconduct. Based on this informal disciplinary hearing, the
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initiating officer may choose to exonerate the student, dis-
miss the action, impose an appropriate sanction, and/or refer
the matter to the appropriate university disciplinary commit-
tee. (See WAC 478-120-065.) If the initiating officer identi-
fies a potential or existing exceptional circumstance, as
defined in WAC 478-120-100 (3)(b)(1),

"Exceptional circumstances exist when:

(A) The sanction of dismissal has been recommended; or

(B) The student has been charged with hazing; or

(C) The sanction of restitution (in excess of three hun-
dred dollars) has been recommended; or

(D) Suspension has been recommended," the matter
shall be referred directly to the faculty appeal board. (See
WAC 478-120-100.)

(5) Students have the right to appeal any sanction
imposed at an informal hearing to the appropriate university
disciplinary committee, except that when such sanction iden-
tifies an existing or potential exceptional circumstance as
defined in WAC 478-120-100 (3)(b)(i), the matter shall be
referred directly to the faculty appeal board.

(6) Any decisions of the university disciplinary commit-
tees may be appealed to the faculty appeal board. All deci-
sions of the university disciplinary committees identifying
existing or potential exceptional circumstances as defined in
WAC 478-120-100 (3)(b)(i) shall be referred directly to the
faculty appeal board. In addition, the university disciplinary
committees may, at any time, at their discretion, refer a mat-
ter directly to the faculty appeal board. The faculty appeal
board performs distinct functions. In most cases, the faculty
appeal board conducts an administrative review. In certain
cases (defined in WAC 478-120-100(3)), the faculty appeal
board conducts a formal hearing.

(7) Any decision based on a formal hearing conducted by
the faculty appeal board may be appealed to the president of
the university or the president's delegate for a final review.
All orders of dismissal shall be reviewed by the president or
the president's delegate. Orders entered by the president or
the president's delegate are final. (See WAC 478-120-125.)

(8) The president or delegate, or chancellors or their del-
egates, may take emergency disciplinary action when a stu-
dent's conduct threatens the health, welfare, or safety of the
university community or members thereof. (See WAC 478-
120-140.)

(9) When questions of mental or physical health are
raised in conduct cases, the dean, the vice-president and vice-
provost for student life, the chancellors of the University of
Washington Bothell and Tacoma campuses or their dele-
gates, the university disciplinary committees, or the faculty
appeal board may request the student to appear for examina-
tion before two physician-consultants designated by the dean
of the school of medicine. The physician-consultants may
call upon the student health center for any other professional
assistance they deem necessary. After examining the student
and/or consulting with the student's personal physician, the
physician-consultants shall make a recommendation to the
dean, the vice-president and vice-provost for student life, the
chancellor of the University of Washington Bothell or
Tacoma campuses, whichever is appropriate, or their dele-
gates, the appropriate university disciplinary committee, or
the faculty appeal board as to whether the case should be han-
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dled as a disciplinary matter or as a case for medical or other
treatment. Any decision made based upon the recommenda-
tion of the physician-consultants may be appealed in accor-
dance with the provisions of this chapter.

(10) The following persons conducting proceedings
under this chapter shall have the authority to issue protective
orders and subpoenas: Deans, or at the University of Wash-
ington Bothell and Tacoma campuses, the dean or director of
the program in which the student is enrolled, the vice-presi-
dent and vice-provost for student life, the chancellors of the
University of Washington Bothell and Tacoma campuses, or
the chairs of their respective university disciplinary commit-
tees, the chair of the faculty appeal board, and the president
or his or her delegate.

(11) In a case involving an alleged sexual offense, the
accuser and the accused are entitled to the same opportunities
to have others present during a disciplinary hearing and they
shall both be informed of the outcome of such disciplinary
proceeding.

(12) Any final order resulting from a disciplinary pro-
ceeding shall become a part of the student's disciplinary
record, unless the student is exonerated. (See WAC 478-120-
145.)

(13) In accord with the Family Educational Rights and
Privacy Act and pursuant to RCW 34.05.250, all hearings
conducted under this chapter generally will be held in closed
session out of respect for the privacy of all the students
involved. However, the students involved may waive in writ-
ing this requirement and request a hearing in open session,
and the initiating or presiding officer shall conduct the hear-
ing in a room that will accommodate a reasonable number of
observers. The initiating or presiding officer may exclude
from the hearing room any persons who are disruptive of the
proceedings and may limit the number who may attend the
hearing in order to afford safety and comfort to the partici-
pants and orderliness to the proceedings.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-050 Jurisdiction. (1) The vice-presi-
dent and vice-provost for student life, the chancellors of the
University of Washington Bothell and Tacoma campuses, or
their delegates, may initiate any disciplinary action related to
violations of any of the university's rules, regulations, proce-
dures, policies, standards of conduct, or orders. Jurisdiction
in such cases may be transferred to the dean of the school or
college, or at the University of Washington Bothell and
Tacoma campuses, to the dean or director of the program in
which the student is enrolled if the alleged misconduct bears
upon the student's fitness to continue in the school or college.

(2) Additionally, the dean of each college or school,
including the graduate school, or the dean's delegate, or the
dean or director((s)) of programs in which the student is
enrolled on the University of Washington Bothell or Tacoma
campuses may initiate any disciplinary action:

(a) Related to violations of university rules, regulations,
procedures, policies, standards of conduct, and orders which
pertain to that particular campus, college or school, or at the
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University of Washington Bothell and Tacoma campuses, the
program in which the student is enrolled; and

(b) Related to violations of rules, procedures, policies,
and standards of conduct of that particular campus, college or
school, or at the University of Washington Bothell and
Tacoma campuses, the program in which the student is
enrolled. The student academic grievance procedure is a sep-
arate procedure and is set forth in the University Handbook
(graduate school students should also refer to Graduate
School Memorandum No. 33). Violations involving aca-
demic misconduct should be reported to the dean of the
appropriate school or college, or dean or program director at
the University of Washington Bothell or Tacoma campuses.

(3) Other departments of the university have proceedings
separate and distinct from the student conduct code. For
example:

(a) Campus traffic regulations are under the general
jurisdiction of the police department at the University of
Washington Seattle campus and under the jurisdiction of
public safety officers at the University of Washington Bothell
and Tacoma campuses. (See chapters 478-116, 478-117 and
478-118 WAC.)

(b) The library fines appeals committee has the authority
to consider appeals of library charges. (See chapter 478-168
WAC.)

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-065 Informal disciplinary hearings.
(1) A dean, the vice-president and vice-provost for student
life, or, at the University of Washington Bothell and Tacoma
campuses, the chancellors or the dean or director of the pro-
gram in which the student is enrolled, or their delegates, may
initiate a disciplinary proceeding by conducting, or directing
a member of his or her staff to conduct, an informal hearing
with the student accused of misconduct. This informal disci-
plinary hearing may be nothing more than a face-to-face
meeting between the initiating officer or staff person and the
student, and no special notice of the meeting is required. The
purpose of this informal disciplinary hearing is to provide an
opportunity for the student to respond to allegations of mis-
conduct before disciplinary action is taken, and the student
waives any rights to an informal hearing by his or her failure
to attend.

(2) During an informal disciplinary hearing, the student
must be provided with the following information:

(a) The alleged misconduct and the reasons for the uni-
versity's belief that the student engaged in the misconduct;

(b) The specific section(s) of the student conduct code
allegedly violated; and

(¢) The possible sanctions that may be imposed.

(3) Based on the findings of an informal hearing, the ini-
tiating officer shall enter in writing one of the following
orders:

(a) An order exonerating the student or dismissing the
disciplinary proceeding if it appears that there has been no
misconduct;

(b) An initial order imposing a disciplinary sanction;
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(c) An order referring the matter to the appropriate uni-
versity disciplinary committee; or

(d) An order referring the matter directly to the faculty
appeal board because exceptional circumstances as defined in
WAC 478-120-100 (3)(b)(i) may exist.

(4)(a) If the order imposes a sanction and exceptional
circumstances as defined in WAC 478-120-100 (3)(b)(i)
exist, the matter shall be referred directly to the faculty
appeal board and the student shall be informed that he or she
has the right to request a formal hearing according to the pro-
cedures set forth in WAC 478-120-075(3).

(b) If the order imposes a sanction but exceptional cir-
cumstances do not exist, then the student must be informed
that he or she has twenty-one calendar days from the date of
the order (or twenty-five calendar days from the date of the
mailing of the initial order) to request a hearing before the
appropriate university disciplinary committee. If the student
chooses not to appeal, the order becomes the final order.

(5) Within ten days of the conclusion of the hearing and
any associated investigations, the student shall be provided
with a written order which shall include a statement of the
decision, the reasons for the decision, and information about
appealing the decision. No unfavorable action may be taken
against the student until the student has been given such
notice and information. In a case involving an alleged sexual
offense, both the accuser and the accused shall be informed
of the outcome of that hearing. In a case where the student is
a minor, the disciplinary sanctions imposed may be reported
to the student's parents or legal guardian at the discretion of
the initiating officer.

(6) A student may request a hearing by the appropriate
university disciplinary committee at any time during these
informal proceedings. If such a request is made, the matter
shall be referred to the appropriate university disciplinary
committee.

(7) The official record of this informal hearing shall con-
sist of all documents prepared or considered by the dean, the
vice-president and vice-provost for student life, or, at the
University of Washington Bothell and Tacoma campuses, the
chancellors, or the dean or director of the program in which
the student is enrolled, or their delegates, with regard to the
dispute at hand.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-075 Appeals. Any initial order may be
appealed by timely submission of a written petition to the
appropriate body. An order only referring a matter from one
hearing body to another, not determining the matter on its
merits, is not an initial order.

(1) If a student does not appeal to the appropriate body
within twenty-one days of the initial order (or within twenty-
five calendar days of the date when the university mailed the
initial order to the student), the right to appeal is waived and
the order becomes final.

(a) All initial orders shall be hand delivered or delivered
by mail.

(b) Any student involved in a disciplinary hearing is
required to provide his or her current and accurate address to
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the office of the vice-president and vice-provost for student
life or the office of the chancellor for the University of Wash-
ington Bothell or Tacoma campuses, whichever is appropri-
ate, or their delegates.

(2) All petitions for appeal must be made in writing to
the appropriate authority (the appropriate chair of one of the
university disciplinary committees (Seattle, Bothell or
Tacoma), the chair of the faculty appeal board, or the presi-
dent). The petition must state the reasons for the appeal and
indicate points of disagreement with the initial order.

(3) If a student wishes to request a formal hearing before
the faculty appeal board, the student's written petition for
appeal must also state that a formal hearing is being requested
and must identify the specific exceptional circumstances (as
defined in WAC 478-120-100 (3)(b)(i)) warranting such a
hearing. When conducting administrative reviews of infor-
mal hearings, the faculty appeal board shall make any inqui-
ries necessary to ascertain whether the proceeding must be
converted to a formal disciplinary hearing.

(4) After conducting the appropriate review, the appeal
body or the president may sustain, reduce, or vacate the sanc-
tion imposed by the initial order, except if that review is in
the form of a formal hearing before the faculty appeal board,
that board may increase any sanction.

(5) Only the president or the president's delegate may
issue a final order of dismissal.

(6) Sanctions, if any, will be imposed only after an order
becomes final, except for actions taken under WAC 478-120-
140.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-085 The university disciplinary com-
mittees. Each University of Washington campus shall have
its own university disciplinary committee. The university
disciplinary committees shall consist of a nonvoting chair,
three voting faculty members, and three voting student mem-
bers. The committees shall be maintained for the purpose of
providing hearings for disciplinary actions that have been ini-
tiated by the deans or, at the University of Washington Both-
ell and Tacoma campuses, the dean or director of the program
in which a student is enrolled, the vice-president and vice-
provost for student life at the University of Washington Seat-
tle campus, the chancellors of the University of Washington
Bothell and Tacoma campuses, or their delegates.

(1) The president of the University of Washington Seat-
tle campus and the chancellors of the University of Washing-
ton Bothell and Tacoma campuses shall designate a member
of the faculty or administration to serve as chair of each
respective university disciplinary committee for a term of one
year. All chairs may be reappointed for consecutive terms.

(a) The chairs shall ensure that all procedural safeguards
and guidelines are followed. Accordingly, the chairs shall
decide all procedural questions that arise in relation to hear-
ings, including rulings on evidence (as defined in WAC 478-
120-095(3)) and challenges to the impartiality of committee
members. The chairs shall have the discretion to regulate all
aspects of the proceedings.
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(b) The chairs shall take whatever steps are necessary to
ensure that hearings are conducted in a safe and orderly man-
ner.

(2) The three voting faculty members of each university
disciplinary committee shall be selected at random from the
faculty senate at the University of Washington Seattle, or at
the University of Washington Bothell and Tacoma campuses,
their respective faculty assembly or organization to serve
one-year terms. Voting faculty members may not be reap-
pointed to consecutive terms.

(a) Panels of eligible faculty members shall be randomly
selected to serve on the committees in the order in which they
were selected, except that at the University of Washington
Seattle each faculty member of the committees must repre-
sent a different faculty senate group.

(b) Faculty members must have been members of the
faculty for at least one year and hold the position of assistant
professor or higher in order to be eligible to serve as voting
members of the university disciplinary committees.

(3) The three voting student members of the university
disciplinary committees shall be selected at random from
each student body to serve one-year terms. Student members
of the committees may not be reappointed.

(a) Panels of eligible students shall be selected randomly
from the entire full-time student body to serve as committee
members or alternates in the order in which they were
selected, except that at the University of Washington Seattle
one member must be a professional or graduate student and
the other two members must represent different undergradu-
ate classes.

(b) To be eligible to serve on the university disciplinary
committees, students must be full-time and in good standing
with the university.

(4) In addition to the chairs, a quorum shall be two fac-
ulty members and two student members. The chairs shall
select alternates from the panels of eligible faculty or stu-
dents as needed to produce a quorum.

(5) Committee members may be disqualified from a par-
ticular hearing for bias, prejudice, conflict of interest, or any
other reason which may prevent him or her from serving as
an impartial judge of the matter before the committees.

(a) Committee members may excuse themselves for any
of the causes set forth in this section by submitting a written
statement to the appropriate committee chair stating facts and
reasons for the disqualification.

(b) A student before any of the university disciplinary
committees may challenge the impartiality of a committee
member by written petition. The appropriate chair shall deter-
mine whether to grant the petition and excuse the committee
member from the case, and shall state the facts and reasons
for that determination in writing.

(c) Any person who has been delegated the authority to
initiate disciplinary proceedings is disqualified from serving
as a member of the university disciplinary committees.

(6) The appropriate chair may relieve a member of his or
her university disciplinary committee from serving on that
committee for a particular case, for a specific period of time,
or for the rest of the year after the member submits a written
request to the chair.
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(7) Members of the university disciplinary committees
shall begin their terms on the first day of classes of winter
quarter. Those terms shall expire on the first day of classes of
the next winter quarter, except that cases in process shall be
continued until a decision is reached. The new panels of com-
mittee members shall be identified by the outgoing chairs, or
by the person designated by the appropriate chair, through
random procedures established by the chair.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-095 Hearings before the university
disciplinary committees. The purpose of a hearing before a
university disciplinary committee is to provide all parties
with an opportunity to present evidence and argument before
disciplinary sanctions are imposed on a student. Based on the
evidence presented at this hearing, the committee shall deter-
mine whether the student has engaged in the alleged miscon-
duct. If there is a finding of misconduct, the committee shall
then determine the appropriate sanction to be imposed.

(1) When a hearing is scheduled before a university dis-
ciplinary committee, the chair of the appropriate committee
shall provide the student with written notice of the following
information:

(a) The time and place of the hearing;

(b) The allegations of misconduct against the student;

(c) A list of all witnesses who may be called to testify;

(d) A description of all documentary and real evidence to
be presented at the hearing, including a copy of his or her dis-
ciplinary file; and

(e) The sanctions that may be imposed at the hearing if
the allegations of misconduct are found to be true.

(2) The chair of each committee shall adhere to the fol-
lowing procedures at all disciplinary hearings:

(a) The student shall be provided with a reasonable
opportunity (at least seven days) to gather evidence, contact
witnesses, and prepare a defense for the hearing.

(b) The student may be accompanied by an advisor of the
student's choice.

(c) The student is entitled to hear all testimony and
examine all evidence that is presented at the hearing. In
response, the student may present evidence and witnesses on
his or her own behalf and may ask questions of any other wit-
nesses.

(d) No student shall be compelled to give self-incrimi-
nating evidence.

(3) Evidence shall be admissible at the hearing if it is the
type of evidence that reasonably prudent members of the uni-
versity community would rely upon in the conduct of their
affairs.

(4) The initiating officer (the appropriate dean, or at the
University of Washington Bothell and Tacoma campuses,
dean or director of the program in which the student is
enrolled, the vice-president and vice-provost for student life,
the chancellors of the University of Washington Bothell and
Tacoma campuses, or their delegates) must prove by a pre-
ponderance of the evidence presented at the hearing that the
student has engaged in the alleged misconduct. The commit-
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tee shall base its factual determination solely on the evidence
presented at the hearing.

(a) Decisions of the university disciplinary committee
will be made based on a simple majority vote of the commit-
tees.

(b) If a university disciplinary committee cannot reach a
decision by simple majority vote, an order shall be entered
referring the matter to the faculty appeal board. Where excep-
tional circumstances exist, the student shall be notified of the
right to request a formal hearing. Otherwise, the faculty
appeal board shall conduct an administrative review as pro-
vided under WAC 478-120-100 (1) and (2).

(5) If at any time after a matter has been referred to a uni-
versity disciplinary committee the appropriate chair deter-
mines that the matter should properly be before the faculty
appeal board, the chair may refer the matter to the faculty
appeal board and shall provide the student with written notice
of the referral and of the opportunity to request a formal hear-
ing if exceptional circumstances exist. (See WAC 478-120-
100 (3)(b)(1).)

(6) If the committee determines that the student has vio-
lated the university's rules, regulations, procedures, policies,
standards of conduct, or orders, it shall then determine the
appropriate sanction to be imposed. When determining the
appropriate sanction, the committee shall review the evi-
dence presented at the hearing and the student's past record of
conduct at the university.

(7) The chair of the appropriate university disciplinary
committee shall provide the student with a written statement
of the committee's decision within ten days of the conclusion
of the hearing. This written statement shall include the com-
mittee's factual findings, the conclusions that have been
drawn from those findings, the reasons for those conclusions,
and the sanctions, if any, to be imposed. If sanctions are
imposed, the student must also be informed of the appropriate
procedures for appealing the committee's decision to the fac-
ulty appeal board. In a case involving an alleged sexual
offense, both the accuser and the accused shall be informed
of the outcome of the hearing. In a case where the student is
a minor, the written statement of the committee's decision
may be reported to the student's parents or legal guardian at
the discretion of the chair of the appropriate university disci-
plinary committee.

(8) This written statement of the committee's decision
shall be the committee's initial order. If the student chooses
not to appeal, the initial order of the appropriate university
disciplinary committee becomes the final order at the end of
the appeal period set forth in WAC 478-120-075(1), except
that orders of dismissal shall be referred to the president.

(9) The student may choose to present evidence to the
chair of the appropriate university disciplinary committee
rather than at a hearing before the full committee. The stu-
dent's waiver of the right to a hearing before a university dis-
ciplinary committee must be submitted in writing to the chair
of the appropriate committee. The chair will submit the stu-
dent's evidence and arguments to the full committee and the
committee will make its decision based on the chair's report.

(10) All proceedings of the committees will be con-
ducted with reasonable dispatch and be terminated as soon as
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possible, consistent with fairness to all parties involved. The
chair shall have the discretion to continue the hearing.

(11) An adequate summary of the proceedings will be
kept. Such a summary shall include all documents that were
considered by the appropriate committee and may include a
tape recording of the testimony and any other documents
related to the hearing.

(12) A report of a university disciplinary committee
shall, upon written request and release by the student or stu-
dents involved, and subject to the requirements of the Family
Educational Rights and Privacy Act, be made available to
members of the university community through the vice-pres-
ident and vice-provost for student life, or the office of the
chancellor at the University of Washington Bothell or
Tacoma campuses, whichever is appropriate, or their dele-
gates.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-140 Emergency authority of the pres-
ident and chancellors of the university. If a student's con-
duct represents a threat to the health, safety, or welfare of the
university or any member of the university community, the
president or the president's delegate, or the chancellors of the
University of Washington Bothell and Tacoma campuses or
their delegates, may suspend that student from participation
in any or all university functions or privileges.

(1) In such an emergency situation, the president or
chancellors, or their delegates, shall issue a written order to
be served upon the student describing the terms of the emer-
gency suspension and the reasons for imposing the suspen-
sion. The order shall be effective immediately.

(2) The president or delegate, or chancellors or their del-
egates, shall then refer the matter to the vice-president and
vice-provost for student life at the University of Washington
Seattle campus or the appropriate campus official at the Uni-
versity of Washington Bothell or Tacoma campuses, which-
ever is appropriate, who shall proceed as quickly as feasible
to complete any proceedings that would be required if the
matter did not involve an immediate danger.

AMENDATORY SECTION (Amending WSR 07-23-068,
filed 11/19/07, effective 12/20/07)

WAC 478-120-145 Recording and maintenance of
records. (1) The vice-president and vice-provost for student
life at the University of Washington Seattle campus or the
chancellors of the University of Washington Bothell and
Tacoma campuses, or their delegates, shall keep records of all
disciplinary actions reported to their respective offices. Dis-
ciplinary records shall be kept separate from academic
records, and transcripts of a student's academic record shall
contain no notation of any disciplinary action.

(2) The dean of a college or school at the University of
Washington Seattle, or the dean or director of the program in
which the student is enrolled at the University of Washington
Bothell and Tacoma campuses initiating disciplinary action
shall report in writing to the office of the vice-president and
vice-provost for student life, or the office of the chancellor
for the University of Washington Bothell or Tacoma cam-
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puses, whichever is appropriate, or their delegates, all cases
in which disciplinary action is taken. The dean at the Univer-
sity of Washington Seattle shall also inform the registrar of
any action affecting a student's official standing in the univer-
sity. The office of the vice-president and vice-provost for stu-
dent life, or the office of the chancellor for the University of
Washington Bothell or Tacoma campuses, shall notify the
dean of the college or school or director of the program in
which the student is enrolled of any disciplinary action it
takes and also shall notify the registrar or campus officer of
student affairs of any action affecting a student's official
standing in the university.

(3) Disciplinary records of students not exonerated shall
be maintained by the vice-president and vice-provost for stu-
dent life, or the chancellor at the University of Washington
Bothell or Tacoma campuses, whichever is appropriate, or
their delegates, and the registrar for seven years after disci-
plinary action has been taken and/or after the administrative
purpose has been served.

(4) Disciplinary records of exonerated students shall not
be maintained.

(5) Notwithstanding any other provision of this section,
the vice-president and vice-provost for student life, or the
chancellor at the University of Washington Bothell or
Tacoma campuses, whichever is appropriate, or their dele-
gates, at their discretion, upon written request by the student,
may expunge the student's disciplinary record.

(6) Records and information regarding student disciplin-
ary proceedings are subject to the provisions of the Family
Educational Rights and Privacy Act and supporting regula-
tions (20 U.S.C. 1232g), and to chapter 478-140 WAC.

AMENDATORY SECTION (Amending WSR 92-14-060,
filed 6/26/92, effective 7/27/92)

WAC 478-138-030 Use of university stadium boat
moorage facilities—Stadium boat moorage facilities—
Area defined. (1)(a) The stadium boat moorage facilities
shall consist of those docks and floats located on Lake Wash-
ington in Union Bay which provide water access to the Uni-
versity of Washington shoreline on home football game days,
or for other special events as determined by the university.

(b) The stadium boat moorage facilities shall also
include such other specified areas along or adjacent to the
university shoreline, as designated by the ((exeeutive)) senior
vice-president for finance and facilities, that provide access
to the university shoreline on home football game days, or for
other special events as determined by the university. The
activities for which these additional stadium boat moorage
facilities may be used include, but are not limited to: Moor-
age of water related vessels; and loading, unloading, or trans-
porting passengers to and from water related vessels. All
other uses of the university shoreline shall be under the
authority of the ((exeeutive)) senior vice-president for
finance and facilities.

(¢) Use of the university shoreline and moorage facilities
for waterfront activities not designated for that area, or other-
wise not in compliance with this chapter will subject the vio-
lators to arrest under provisions of RCW 9A.52.080 (Crimi-
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nal trespass in the second degree), City of Seattle 12A.08.040
(Criminal trespass), or other applicable law.

(2) In the event the university permits a non-university
vessel use of the stadium boat moorage facilities for moor-
age, loading and unloading passengers, shuttling passengers
to and from anchored vessels, or other related activities, the
university does not assume responsibility for nor guarantee
the expertise or training of the vessels' pilots or that such ves-
sels are maintained in a safe condition or are adequately
equipped with life vests and other safety devices as required
by the United States Coast Guard and the Washington state
utilities and transportation commission.

The ((exeeutive)) senior vice-president for finance and
facilities shall have the authority to establish such conditions
as are necessary or appropriate to protect the university from
liability in connection with the use of the stadium boat moor-
age facilities.

AMENDATORY SECTION (Amending WSR 03-12-007,
filed 5/22/03, effective 6/22/03)

WAC 478-138-060 Schedule of fees. Fees for stadium
boat moorage and the effective date thereof shall be estab-
lished by the dlrector of 1ntercolleglate athletlcs ((with

)). The
approved fee schedule shall be published on the intercolle-
giate athletics web site.

AMENDATORY SECTION (Amending WSR 03-12-007,
filed 5/22/03, effective 6/22/03)

WAC 478-160-085 Application ((ferms)) to graduate
school. Prospective applicants to the graduate school may
obtain information about degree programs and the online
application process on the graduate school web site or by an
e-mail request to uwgrad@u.washington.edu (for U.S. citi-
zens, permanent residents and immigrants) or to ((inth-

gf&d@ﬂ—w&s-lﬁnﬂg%eﬂ—edﬁ)) gradvisa@u.washington.edu for
mternanonal apphcants ((Seeeﬂd-&ﬂ-l—y—&ﬂ%pp-he&ﬂeﬂ—fef

Questions may be directed to uwgrad@u.washington.

edu, or the graduate school at the following address:

University of Washington
Office of Graduate Admissions
301 Loew Hall

P.O. Box 84808

Seattle, WA 98124-6108

AMENDATORY SECTION (Amending WSR 98-10-048,
filed 4/29/98, effective 5/30/98)

WAC 478-160-110 Admission to the school of law—
On-line application ((fexms)). Applicants to the first-year
class and apphcants for admission with advanced standlng

may ((
offiee)) apply to the University of Washington school of law
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through the on-line application process on the school of law
web site (www.law.washington.edu).

Questions may be directed to lawadm@uw.edu or to the
school of law at the following address:

University of Washington School of Law
((Pireeter)) Office of Admissions and Financial Aid
((CondonHall )

William H. Gates Hall
Box 353020
Seattle, WA ((98+05-6617)) 98195-3020

((éfer—rﬂfefﬂ&l-e&mpﬁs—maﬂ—use—BeaH&%GG})) The deadline

for filing an application is determined by the University of
Washington school of law and can be obtained from the web
site or the address above.

AMENDATORY SECTION (Amending WSR 02-06-021,
filed 2/25/02, effective 3/28/02)

WAC 478-160-125 Admission to the school of medi-
cine. The University of Washington school of medicine pub-
lishes complete information regarding its policies, proce-
dures, and programs ((whieh)) on the school of medicine web
site. Information may also be obtained by contacting the fol-
lowing office:

University of Washington School of Medicine
((Committee-on-Admissions))

Office of ((the- Dean)) Admissions

A-300 Health Sciences Center

Box 356340

Seattle, WA 98195-6340

((€ex)) The office of admissions can also be reached by
phone((2)) (206-543-7212) or e-mail (askuwsom@uw.edu).
The web site address is www.uwmedicine.org/admissions.

AMENDATORY SECTION (Amending WSR 02-06-021,
filed 2/25/02, effective 3/28/02)

WAC 478-160-130 First-year admission to the school
of medicine—Application ((ferms)). The school of medi-
cine is a participant in the American Medical College Appli-
cation Service Program (AMCAS). Applications can be
found at((+—www-aame-org/students/ameas/starthtm—Feor

B

’Eksse.e*atgeﬁ;f ’;ﬁ*e*;eaﬂ. Medieal-Colleges

2504 M-Street; NW-Lbby-26
Washington, DC-20037-1300))
www.aamc.org/students/amcas.
The deadline for filing an application is determined by the
University of Washington school of medicine and can be

obtained from the web site or by contacting the following
office:

University of Washington School of Medicine
((Committee-on-Admissions))

Office of ((the Dean)) Admissions

A-300 Health Sciences Center
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Box 356340
Seattle, WA 98195-6340

((¢ex)) The office of admissions can also be reached by
phone((2)) (206-543-7212) or e-mail (askuwsom@uw.edu).
The web address is www.uwmedicine.org/admissions.
Applicants are encouraged to file applications twelve months
prior to desired date of entry.

AMENDATORY SECTION (Amending WSR 02-06-021,
filed 2/25/02, effective 3/28/02)

WAC 478-160-140 Application for transfer to the
school of medlcme ((Apphe&&eﬂ—fer—tfaﬁ&fer—te—%he—sehee}

&ddfess—)) The Un1vers1ty of Washmgton school of medlcm
does not accept applications from students who request to

transfer from other medical schools unless the students are
residents of Wyoming, Alaska, Montana, or Idaho, and there
is a funded position open in the respective state's contract due
to student attrition. For more information regarding the
transfer policy, contact:

University of Washington School of Medicine
((Committee-onAdmisstons))

Office of ((the Pean)) Admissions

A-300 Health Sciences Center

Box 356340

Seattle, WA 98195-6340

The ((deadiine-for i Heationis-determined-by-

Untversity-of Washington-school-ef medicine-and-eanbe
obtained-from-the-address-above;-or)) office of admissions
can also be reached by phone((3)) (206-543-7212) or by e-
mail (askuwsom@uw.edu).

AMENDATORY SECTION (Amending WSR 02-06-021,
filed 2/25/02, effective 3/28/02)

WAC 478-160-175 Credit definitions. Credit courses
are offered either for resident credit or for extension credit.

(1) Most courses offered through University of Wash-
ington extension are offered for resident credit, and grades
earned in such courses are transcripted as resident credit and
are included in the student's resident cumulative grade-point
average.

(2) Courses offered through correspondence study, and
some other courses, are offered for extension credit. These
credits and grades are not included in the resident grade-point
average, and students may apply only ninety such university
credits toward an undergraduate degree. Extension credit
courses are identified by an "X" prefix when listed in catalog
material.

Additional information concerning credit courses may
be obtained by contacting the following office:

University of Washington

((Extensten)) Educational Outreach
(5604 25th-AveN-E-))

Box 359492

Seattle, WA ((98465-4196)) 98195-9492
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(((fer-internal-campus-mailuse—Beox354221;)) or phone((:
206-543-2300)) 206-685-6308, or visit the web site at www.

pce.uw.edu).

AMENDATORY SECTION (Amending WSR 92-12-011,
filed 5/22/92, effective 6/22/92)

WAC 478-160-231 Residence classification review
committee. The residence classification review committee
shall be composed of four persons appointed by the vice-
president and vice-provost for student ((affairs)) life, each for
a term of one academic year.

AMENDATORY SECTION (Amending WSR 97-14-004,
filed 6/19/97, effective 7/20/97)

WAC 478-160-320 Special instructional programs
offered summer quarter. In recognition of the special needs
of students who can attend the university only in the summer,
a number of institutes, workshops, and special programs are
offered each summer quarter. Because the nature and content
of the programs vary from year to year, interested persons are
invited to contact the following address:

University of Washington

Summer Quarter Office
(5001 25th- AveNEr))

Box 359485

Seattle, WA ((98+05-4190)) 98195-9485

(((for-internal-campus-mail-use:Box354226)) or phone 206-
685-7542, or visit the web site at www.summer.washing-
ton.edu) ((te-ebtaina-—ecopyof-the-SummerQuarterBulletin
and-Fime-Sehedule)).

AMENDATORY SECTION (Amending WSR 03-12-007,
filed 5/22/03, effective 6/22/03)

WAC 478-324-045 SEPA advisory committee
responsibility. (1) The responsible official shall consult with
the committee as follows:

(a) After completion of an environmental checklist but
before threshold determination.

(b) Prior to the responsible official's reconsideration of
the threshold determination if substantive comments have
been received regarding the DNS.

(c) Prior to the responsible official issuing a mitigated
DNS.

(d) Prior to the issuance of a scoping notice.

(e) Prior to the publication of any draft EIS.

(f) Prior to the publication of any final EIS.

(2) Committee review of scoping notice, DNS, and miti-
gated DNS may occur without a formal meeting.

(3) The university shall give the committee notice of
public hearings on the environmental impact of a proposal.

(4) The committee's recommendations shall be advisory
and shall not relieve the responsible officials of their respon-
sibilities as established by these procedures.

Permanent
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AMENDATORY SECTION (Amending WSR 00-04-039,
filed 1/25/00, effective 2/25/00)

WAC 478-324-130 Establishment of SEPA informa-
tion center. (1) The University of Washington ((Wisiters
Information-Center)) office of public records and open public
meetings shall serve as the university's SEPA information
center.

(2) The following documents shall be maintained at the
SEPA information center:

(a) Copies of all SEPA public information registers for a
period of one year from the date of publication.

(b) Copies of all environmental checklists, determina-
tions of nonsignificance and determinations of significance
for a period of one year from the date of issue.

(c) Copies of all current scoping and public hearing
notices.

(d) Copies of all draft and final ((E¥S's)) EISs for a
period of three years after the date of publication, except that
technical appendices need not be maintained at the SEPA
information center if adequate notice is provided regarding
where on campus such appendices are located.

(e) Copies of all draft and final ((EIS's)) EISs which have
been incorporated by reference shall be maintained at the
SEPA information center for the same time period as the
underlying document is maintained.

(f) A current list of individuals designated as responsible
officials for university compliance with SEPA.

(g) A current membership list of the SEPA advisory
committee.

(h) Copies of agendas and minutes of the SEPA advisory
committee for a period of one year after the date of issue.

(3) The documents at the SEPA information center shall
be available for public inspection and copies thereof shall be
provided upon request. A fee to cover the actual cost of
printing/copying may be charged for copies.

AMENDATORY SECTION (Amending WSR 03-12-007,
filed 5/22/03, effective 6/22/03)

WAC 478-324-140 Additional methods of public
notice. The university shall provide public notice of scoping,
DNS with comment period, public hearings scheduled in

accordance with these procedures and availability of draft
and final ((E1S's)) EISs by((:

3))) providing notice in such form as a press release or
advertisement in the on-line University Week ((and)), Univer-

sity of Washington Daily((—H-the University Weelkandforthe
Hﬁwefﬂ%y—e%shmg%eﬂ—Bwlyﬂs—ﬂe{—m—pubke&Heﬂ—theﬁ
notice-shall-instead-be-published4n=)), and/or in another

legal newspaper of general circulation in the area where the
property which is the subject of the action is located (e.g., The

Seattle Times or ((Fhe-Seattte Post-Intelligeneer)) Tacoma

News Tribune).
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WSR 10-23-040
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed November 10, 2010, 9:22 a.m., effective December 13, 2010]

Effective Date of Rule: December 13, 2010.

Purpose: These changes are a result of the passage of
ESSB 6503. This bill requires immediate action to reduce
expenditures during the 2009-2011 fiscal biennium. It is the
intent of this bill that state agencies of the legislative branch,
judicial branch, and executive branch, including institutions
of higher education, shall achieve a reduction in government
operating expenses as provided in the bill. For some state
employers this means implementing temporary layoffs.
There are provisions in the bill which require us to make
changes to the current temporary layoff rules in order to
implement temporary layoffs as described in the bill.

WAC 357-01-174 Full-time employee, 357-31-390
What criteria does an employee have to meet to be eligible to
receive shared leave? [not including in this filing], 357-31-
435 Must employees use their own leave before using shared
leave?, 357-31-190 When can an employee start to use
accrued vacation leave?, 357-46-066 What is the notice
requirement to temporarily layoff an employee?, 357-46-067
What is an employee's status during temporary layoff?, 357-
58-553 What is the notice requirement to temporarily layoff a
WMS employee?, 357-58-554 What is a WMS employee's
status during temporary layoff?, 357-31-010 Which employ-
ees qualify for holiday compensation?, 357-31-020 For gen-
eral government part-time employees, how is holiday com-
pensation prorated?, 357-31-025 How many hours are higher
education employees compensation for on a holiday? [not
including in this filing], 357-31-115 How many hours of sick
leave does an employee earn each month? [not including in
this filing], 357-31-120 Do employees accrue sick leave if
they have taken leave without pay during the month?, 357-
31-125 For general government part-time employees, how is
leave accrual prorated?, 357-31-170 At what rate do part-
time employees accrue vacation leave? [not including in this
filing], 357-31-175 Do employees accrue vacation leave if
they have taken leave without pay during the month?, 357-
31-180 When an employee has taken leave without pay dur-
ing the month is the employee's rate of accrual adjusted for
leave without pay?, 357-31-230 When can an employee use
accrued compensatory time? [not including in this filing],
357-31-355 How does leave without pay affect the duration
of an employee's probationary period, trial service period or
transition review period? [not including in this filing], 35-31-
567 When must an employer grant the use of recognition
leave? [not including in this filing], 357-46-069 How is an
employee's temporary layoff day determined when an
employee works a night shift schedule which begins one cal-
endar day and ends on the next?, 357-58-556 How is a WMS
employee's temporary layoff day determined when an
employee works a night shift schedule which begins one cal-
endar day and ends on the next?, and 357-52-012 Does an
employee who has been temporarily laid off under chapter
32, Laws of 2010 have the right to appeal the temporary lay-
off?

Citation of Existing Rules Affected by this Order:
Amending WAC 357-01-174, 357-31-390 [not included in
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this filing], 357-31-435, 357-31-190, 357-46-066, 357-46-
067, 357-58-553, 357-58-554, 357-31-010, 357-31-020, 357-
31-025 [not included in this filing], 357-31-115 [not included
in this filing], 357-31-120, 357-31-125, 357-31-170 [not
included in this filing], 357-31-175, 357-31-180, 357-31-230
[not included in this filing], 357-31-355 [not included in this
filing], and 357-31-567 [not included in this filing].

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-20-176 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 3, Amended 20,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3,
Amended 20, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 3, Amended 20, Repealed 0.

Date Adopted: November 10, 2010.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-12-093,
filed 5/27/05, effective 7/1/05)

WAC 357-01-174 Full-time employee. An employee
who is scheduled to work:

. Forty hours in one workweek;

. For hospital personnel assigned to a fourteen-day
schedule, eighty hours over a fourteen-day period; or

. For law enforcement positions, one hundred sixty

hours in the twenty-eight-day work period.
For the purpose of this definition, time spent on tempo-
rary layoff will count towards the hourly requirement.

AMENDATORY SECTION (Amending WSR 09-03-013,
filed 1/9/09, effective 2/13/09)

WAC 357-31-010 Which employees qualify for holi-
day compensation? (1) Full-time general government
employees who work full monthly schedules qualify for hol-
iday compensation if they are employed before the holiday
and are in pay status:

(a) For at least eighty nonovertime hours during the
month of the holiday; or

(b) For the entire work shift preceding the holiday.

(c) Time spent on temporary layoff as provided in WAC
357-46-063 is considered time in pay status for the purpose of
this subsection.

(2) Full-time higher education employees and cyclic
year position employees who work full monthly schedules

Permanent
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qualify for holiday compensation if they are in pay status for
the entire work shift preceding the holiday.

(3) Cyclic year position employees scheduled to work
less than full monthly schedules throughout their work year
qualify for holiday compensation if they work or are in pay
status on their last regularly scheduled working day before
the holiday(s) in that month.

(4) Part-time general government employees who are in
pay status during the month of the holiday qualify for holiday
pay on a pro rata basis in accordance with WAC 357-31-020,
except that part-time employees hired during the month of
the holiday will not receive compensation for holidays that
occur prior to their hire date.

(5) Part-time higher education employees who satisfy
the requirements of subsection (1) of this section are entitled
to the number of paid hours on a holiday that their monthly
schedule bears to a full-time schedule.

AMENDATORY SECTION (Amending WSR 05-08-136,
filed 4/6/05, effective 7/1/05)

WAC 357-31-020 For general government part-time
employees, how is holiday compensation ((pre—rated))
prorated? Compensation for holidays (including personal
holiday) for part-time general government employees will be
proportionate to the number of hours in pay status in the
month to that required for full-time employment, excluding
all holiday hours. Time spent on temporary layoff as pro-
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accrual adjusted for the leave without pay? Leave without
pay taken for military leave of absence without pay, for tem-
porary layoff as provided in WAC 357-46-063, or for sched-
uled mandatory periods of leave without pay for employees
in cyclic year positions do not affect the rate at which
employees accrue vacation leave. For all other periods of
leave without pay, the following applies:

(1) When a general government employee takes leave
without pay which exceeds fifteen consecutive calendar days,
the employee's anniversary date and unbroken service date
are adjusted in accordance with WAC 357-31-345. These
adjustments affect the rate at which an employee accrues
vacation leave.

(2) When a higher education employee takes more than
ten working days of leave without pay, that month does not
qualify as a month of employment under WAC 357-31-165.

AMENDATORY SECTION (Amending WSR 05-08-137,
filed 4/6/05, effective 7/1/05)

WAC 357-31-175 Do employees accrue vacation
leave if they have taken leave without pay during the
month? (1) Full-time general government employees who
are in pay status for less than eighty nonovertime hours in a
month do not earn a monthly accrual of vacation leave. Time
spent on temporary layoff as provided in WAC 357-46-063 is
considered time in pay status for the purpose of this subsec-
tion.

vided in WAC 357-46-063 is considered time in pay status
for the purpose of this section.

AMENDATORY SECTION (Amending WSR 05-08-136,
filed 4/6/05, effective 7/1/05)

WAC 357-31-120 Do employees accrue sick leave if
they have taken leave without pay during the month? (1)
Full-time general government employees who are in pay sta-
tus for less than eighty nonovertime hours in a month do not
earn a monthly accrual of sick leave. Time spent on tempo-
rary layoff as provided in WAC 357-46-063 is considered

(2) Full-time and part-time higher education employees
who have more than ten working days of leave without pay in
a month do not earn a monthly accrual of vacation leave.

AMENDATORY SECTION (Amending WSR 05-08-137,
filed 4/6/05, effective 7/1/05)

WAC 357-31-190 When can an employee start to use
accrued vacation leave? An employee (part-time or full-
time) must complete six months of continuous state employ-
ment before ((he/she)) they can use vacation leave. The only
exception to the six-month requirement is that during the

time in pay status for the purpose of this subsection.

(2) Full-time and part-time higher education employees
who have more than ten working days of leave without pay in
a month do not earn a monthly accrual of sick leave.

AMENDATORY SECTION (Amending WSR 05-08-136,
filed 4/6/05, effective 7/1/05)

WAC 357-31-125 For general government part-time
employees, how is leave accrual pro rated? Vacation and
sick leave accruals for part-time general government employ-
ees will be proportionate to the number of hours in pay status
in the month to that required for full-time employment. Time
spent on temporary layoff as provided in WAC 357-46-063 is
considered time in pay status for the purpose of this section.

AMENDATORY SECTION (Amending WSR 05-08-137,
filed 4/6/05, effective 7/1/05)

WAC 357-31-180 When an employee has taken leave
without pay during the month is the employee's rate of

Permanent

2009-2011 fiscal biennium if an employee's monthly full-
time equivalent base salary is two thousand five hundred dol-
lars or less and the employee's office or institution enacts a
temporary layoff as described in chapter 32, Laws of 2010,
the employee can use accrued vacation leave.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-435 Must employees use their own
leave before using shared leave? Employees who qualify
for shared leave under WAC 357-31-390 (1)(a) must first use
all compensatory time, recognition leave as described in
WAC 357-31-565, personal holiday, sick leave, and vacation
leave that they have accrued before using shared leave.
Employees who qualify under WAC 357-31-390 (1)(b) must
first use all of their compensatory time, recognition leave as
described in WAC 357-31-565, personal holiday, accrued
vacation leave, and paid military leave allowed under RCW
38.40.060 before using shared leave. Employees who qualify
under WAC 357-31-390 (1)(c) and (d) must first use all com-
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pensatory time, recognition leave as described in WAC 357-
31-565, personal holiday, and vacation leave that they have
accrued before using shared leave. Employees who qualify
for shared leave under WAC 357-31-390 (1)(e) must first use
all compensatory time, recognition leave as described in
WAC 357-31-565, and vacation leave that they have accrued

before using shared leave.

AMENDATORY SECTION (Amending WSR 05-12-074,
filed 5/27/05, effective 7/1/05)

WAC 357-46-066 What is the notice requirement to
temporarily layoff an employee? An employer must pro-
vide the employee seven calendar days' notice of temporary
layoff. The temporary layoff notice must inform the
employee of ((histher)) their status during temporary layoff
and the expected duration of the temporary layoff. Notice of

temporary layoff may be provided by using alternative meth-
ods as described in WAC 357-04-105.

AMENDATORY SECTION (Amending WSR 09-11-063,
filed 5/14/09, effective 6/16/09)

WAC 357-46-067 What is an employee's status dur-
ing temporary layoff? (1) The following applies during a
temporary layoff:

(a) An employee's anniversary ((date)), seniority, ((et))
and unbroken service dates ((is)) are not adjusted for periods

employee's vacation and sick leave accruals will not be
impacted by periods of time spent on temporary layoff;
((and))

(¢) An _employee's holiday compensation will not be
impacted by periods of time spent on temporary layoff; and

(d) The duration of an employee's probationary period or
trial service period shall not be extended for periods of time
spent on temporary layoff.

(2) An employee who is temporarily laid off is not enti-
tled to:

(a) Layoff rights, including the ability to bump any other
position or be placed on the employer's internal or statewide
layoff list;

(b) Payment for ((histher)) their vacation leave balance;
and

(c) Use of ((histher)) their accrued vacation leave for
hours the employee is not scheduled to work if the temporary
layoff was due to lack of funds.

(3) If the temporary layoff was not due to lack of funds,
an employer may allow an employee to use accrued vacation
leave in lieu of temporary layoff.

NEW SECTION

WAC 357-46-069 How is an employee's temporary
layoff day determined when an employee works a night
shift schedule which begins one calendar day and ends on
the next? For employees working a shift which begins on
one calendar day and ends on the next, the twenty-four hour
period during which the temporary layoff occurs must be
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determined by the employer to start either at the start of the
shift that begins on the day of temporary layoff, or the start of
the shift that precedes the day of temporary layoff. For exam-
ple:

The employer has determined that July 12th will be a
temporary layoff day. The employee's regular work schedule
is 6:00 p.m. to 3:00 a.m. Sunday through Thursday. The
employer must determine if the employee's temporary layoff
will occur for the shift which begins at 6:00 p.m. on July 11th
or the shift that begins at 6:00 p.m. on July 12th.

NEW SECTION

WAC 357-58-556 How is a WMS employee's tempo-
rary layoff day determined when an employee works a
night shift schedule which begins one calendar day and
ends on the next? For WMS employees working a shift
which begins on one calendar day and ends on the next, the
twenty-four hour period during which the temporary layoff
occurs must be determined by the employer to start either at
the start of the shift that begins on the day of temporary lay-
off, or the start of the shift that precedes the day of temporary
layoff. For example:

The employer has determined that July 12th will be a
temporary layoff day. The employee's regular work schedule
is 6:00 p.m. to 3:00 a.m. Sunday through Thursday. The
employer must determine if the employee's temporary layoff
will occur for the shift which begins at 6:00 p.m. on July 11th
or the shift that begins at 6:00 p.m. on July 12th.

NEW SECTION

WAC 357-52-012 Does an employee who has been
temporarily laid off under chapter 32, Laws of 2010 have
the right to appeal the temporary layoff? An employee
who has been temporarily laid off under chapter 32, Laws of
2010 does not have the right to appeal the temporary layoff.

AMENDATORY SECTION (Amending WSR 06-07-048,
filed 3/9/06, effective 4/10/06)

WAC 357-58-553 What is the notice requirement to
temporarily layoff a WMS employee? An employer must
provide the WMS employee seven calendar days' notice of
temporary layoff. The temporary layoff notice must inform
the WMS employee of ((hister)) their status during tempo-
rary layoff and the expected duration of the temporary layoff.
Notice of temporary layoff may be provided by using alterna-
tive methods as described in WAC 357-04-105.

AMENDATORY SECTION (Amending WSR 09-17-060,
filed 8/13/09, effective 9/16/09)

WAC 357-58-554 What is a WMS employee's status
during temporary layoff? (1) The following applies during
a temporary layoff:

(a) (A-WAMS)) An employee's anniversary date, senior-
ity, or unbroken service date is not adjusted for periods of
time spent on temporary layoff;

(b) (A WMS-empleyeecontinues-to-acerte-vacationand
stekteave-inaceordance-with-ehapter 357-31+-WAC)) An

Permanent
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employee's vacation and sick leave accruals will not be
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AMENDATORY SECTION (Amending WSR 09-03-014,

impacted by periods of time spent on temporary layoff;
((and))

(c) An employee's holiday compensation will not be
impacted by periods of time spent on temporary layoff: and

(d) The duration of an employee's review period shall not
be extended for periods of time spent on temporary layoff.

(2) A WMS employee who is temporarily laid off is not
entitled to:

(a) Layoff rights, including the ability to bump any other
position or be placed on the employer's internal or statewide
layoff list;

(b) Payment for ((histher)) their vacation leave balance;
and

(c) Use of ((histher)) their accrued vacation leave for
hours the employee is not scheduled to work if the temporary
layoff was due to lack of funds.

(3) If the temporary layoff was not due to lack of funds,
an employer may allow a WMS employee to use accrued
vacation leave in lieu of temporary layoff.

WSR 10-23-041
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed November 10, 2010, 9:23 a.m., effective December 13, 2010]

Effective Date of Rule: December 13, 2010.

Purpose: This proposal clarifies that if an employee is
not yet enlisted in the military, they should be allowed to use
paid miscellaneous leave for a physical examination to deter-
mine physical fitness. If the employee is already in the mili-
tary, they would use paid military leave for this purpose. If
an enlisted employee has no military leave available, they
should be allowed to use paid miscellaneous leave.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-31-325 and 357-31-360.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-20-175 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: November 10, 2010.

Eva N. Santos
Director

Permanent

filed 1/9/09, effective 2/13/09)

WAC 357-31-325 Must an employer grant leave with
pay for other miscellaneous reasons such as to take a state
examination? Leave with pay must be granted to an
employee:

(1) To allow an employee to receive assessment from the
employee assistance program; ((et£))

(2) When an employee is scheduled to take an examina-
tion or participate in an interview for a position with a state
employer during scheduled work hours; or

(3) When an employee is required to appear during

working hours for a physical examination to determine phys-
ical fitness for military service.

(a) Employers may limit the number of occurrences or
the total amount of paid leave that will be granted to an
employee to participate in an interview or take an examina-
tion during scheduled work hours.

(b) Employers may deny an employee's request to partic-
ipate in an interview or take an examination during scheduled
work hours based upon operational necessity.

AMENDATORY SECTION (Amending WSR 10-11-075,
filed 5/14/10, effective 6/15/10)

WAC 357-31-360 Must employees who have been
ordered to required military duty, training, ((e¥)) drills,
or required to appear for a physical examination be
granted paid military leave? (1) Employees must be
granted military leave with pay not to exceed twenty-one
working days during each year, beginning October 1st and
ending the following September 30th, in order to report for
required military duty, training duty in the Washington
National Guard or the Army, Navy, Air Force, Coast Guard,
or Marine Corps reserves of the United States or any orga-
nized reserve or armed forces of the United States, or to
report for drills including those in the National Guard under
Title 10 U.S.C., or state active status. The employee is
charged military leave only for the days that they are sched-
uled to work.

(2) Military leave with pay is in addition to any vacation
and sick leave to which an employee is entitled and does not
reduce benefits, performance ratings, privileges, or pay.

(3) During paid military leave, the employee must
receive the normal base salary.

(4) Employees required to appear during working hours
for a physical examination to determine physical fitness for
military service must receive full pay for the time required to
complete the examination.

Employees who are not yet in the military may use paid
miscellaneous leave for this purpose. Employees who are
already in the military may use paid military leave as
described in this section. An employee who is currently in
the military may use paid miscellaneous leave for this pur-
pose if they do not have paid military leave available.
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WSR 10-23-042
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed November 10, 2010, 9:23 a.m., effective December 13, 2010]

Effective Date of Rule: December 13, 2010.

Purpose: This proposal adds language which references
the fifteen calendar days notice requirement found in WAC
357-13-070. We are also proposing adding a new subsection
(4) which explains the effective date of a reallocation down-
ward when the reallocation is a result of a director's review or
of a personnel resources board order.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-13-085.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-20-174 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 10, 2010.

Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 05-01-201,
filed 12/21/04, effective 7/1/05)

WAC 357-13-085 How is the effective date of a real-
location determined? The effective date of a reallocation is
determined as follows:

(1) The effective date of a reallocation resulting from the
director's implementation or revisions to the classification
plan is the effective date of the director's action.

(2) The effective date of an employer-initiated realloca-
tion is determined by the employer. Notice of a reallocation
to a class with a lower salary range maximum must be pro-
vided in accordance with WAC 357-13-070.

(3) The effective date of a reallocation resulting from an
employee request for a position review is the date the request
was filed with the employer unless the result of the position
review is a reallocation to a class with a lower salary range
maximum. Notice of reallocation to a class with a lower sal-
ary range maximum must be provided in accordance with
WAC 357-13-070.

(4) The effective date of a reallocation to a class with a
lower salary range maximum resulting from a director's
review determination to reallocate to a lower classification

than the employer's determination is thirty calendar days
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from the date of the director's determination unless the

review determination is appealed to the personnel resources
board. The effective date of a reallocation to a class with a

lower salary range maximum resulting from a board order to
reallocate to a lower classification than the employer's deter-

mination is thirty calendar days from the date of the board's
order.

WSR 10-23-043
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed November 10, 2010, 9:24 a.m., effective December 13, 2010]

Effective Date of Rule: December 13, 2010.

Purpose: In December 2009 Eva Santos, director,
department of personnel (DOP), brought together a team of
human resource professionals from twelve state agencies and
charged them with developing and recommending a uniform,
enterprise-wide process for the inclusion and band placement
of WMS positions. The ultimate goal is to improve account-
ability, transparency, and consistency of the WMS as a
whole.

The team began its work in December 2009 and sent
their final recommendations which included draft rules to
DOP in February 2010. DOP staff used the team's recom-
mended draft rules as a starting point. We discussed the first
draft at the September 15, 2010, rules meeting and had an
open comment period through September 30, 2010. Changes
were made based on comments received.

Citation of Existing Rules Affected by this Order:
Repealing WAC 357-58-545 and 357-58-030.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-20-173 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 5,
Amended 0, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 0, Repealed 2.

Date Adopted: November 10, 2010.

Eva N. Santos
Director

NEW SECTION

WAC 357-58-027 Must agencies maintain position
descriptions for each WMS position? Agencies must main-
tain a current position description for each WMS position.
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NEW SECTION

WAC 357-58-028 Must a standard form be used to
describe each WMS position? A standard form developed
by the director, or an alternate form approved by the director,
must be used for each WMS position description.

NEW SECTION

WAC 357-58-032 What is the requirement for agen-
cies to develop procedures which address determining
inclusion in WMS and evaluating positions for placement
within the management bands? (1) Each agency must
develop a WMS inclusion and evaluation procedure consis-
tent with this chapter and guidelines established by the
department.

(2) The inclusion and evaluation procedure must be
approved by the director.

(3) The procedure must include processes for requesting
and determining inclusion and evaluating and re-evaluating
positions for placement within management bands. The pro-
cedure must require, at a minimum:

(a) Appointment of a human resource professional as the
agency's WMS coordinator who serves as the single point of
contact for the department regarding WMS issues.

(b) Use of a form prescribed by the director or an alter-
nate form approved by the director for requests to establish or
re-evaluate WMS positions.

(c) Approval of the request for inclusion or evaluation by
the position's agency head or designee.

(d) Inclusion determination and position evaluation must
be performed by a committee of three or more people, which
must include:

i. The agency's WMS coordinator;

ii. A manager from the agency who has comprehensive
knowledge of the agency's business; and

iii. A management representative from another agency or
human resource professional from another agency.

(e) Only those who have successfully completed training
may participate on a WMS committee. The training must sat-
isfy the core curriculum as defined by the department.

NEW SECTION

WAC 357-58-565 What mechanism must be used to
report WMS inclusion and evaluation activities? (1)
Agencies must submit their WMS activity reports to the
department and make them available as prescribed by the
department.

(2) A roll-up of all agencies' WMS activities will be
made available to agencies.

NEW SECTION

WAC 357-58-546 What is the department's author-
ity to review actions taken by an agency under chapter
357-58 or to audit an agency's WMS processes? (1) Under
the authority of RCW 41.06.130 and 41.06.500, the director
of the department of personnel retains the right to review:

(a) Any action taken by an agency under chapter 357-58
WAC; and
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(b) An agency's administration of the WMS program.

(2) An agency's compliance with WMS procedures and
rules will be audited. Audit requirements will be prescribed
by the department.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following chapters of the Washington Administra-
tive Code are repealed:

WAC 357-58-545 Does the director of the
department of personnel have
the rights to review an
agency's administration of

WMS?

WAC 357-58-030 Who determines if a position

is included in the WMS?
Reviser's note: The repealer section above appears as filed by the

agency pursuant to RCW 34.08.040; however, the reference to chapters is
probably intended to be sections.
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PERMANENT RULES
DEPARTMENT OF ECOLOGY
[Order 10-05—Filed November 10, 2010, 11:31 a.m., effective December
11,2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department of ecology is amending chap-
ter 173-430 WAC, Agricultural burning. This rule adopts the
fees as determined by the agricultural burning practices and
research task force (task force) based on the new fee structure
established in RCW 70.94.6528. For pile burning, the rule
changes fees to a per ton basis from a per acre fee. For field
burning, the rule increases the fee. Field burning fees remain
on a per acre basis. Additionally, it adopts a process for
adjusting the fees within the caps in the future. Finally, this
rule making includes some minor changes for consistency
with the authorizing statue [statute] and the findings in the
Rasmussen v. Ecology court case.

The legislature authorizes ongoing agricultural burning
fee increases until the fee reaches the $3.75 cap per acre for
field burning and $1.00 per ton for pile burning. According
to statute, the task force determines fees within these caps.

SSB 6556 (2010) introduced a per-ton fee for pile burns
to replace the per-acre fee. The volume of piled material
burned exceeds the volume of crop residue from a field of the
same size. So, this fee structure provides a closer link to the
amount of the fee and the quantity of material burned. Ras-
mussen v. Ecology requires ecology to remove language it
found as outside of ecology's regulatory authority.

Citation of Existing Rules Affected by this Order:
Amending chapter 173-430 WAC.

Statutory Authority for Adoption: Chapter 70, Laws of
2010 (SSB 6556) authorizes ongoing fee increases until the
fee reaches the cap, RCW 70.94.6528.
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Other Authority: Ted Rasmussen Farms, LLC v. State of
Washington, Department of Ecology, Docket # 22989-1-1I11.

Adopted under notice filed as WSR 10-15-071 on July
16, 2010.

A final cost-benefit analysis is available by contacting
Kasia Patora, Department of Ecology, P.O. Box 46700
[47600], Lacey, WA 98504-7600, phone (360) 407-6184, fax
(360) 407-6989, e-mail Kasia.Patora@ecy.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 10, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2010.

Ted Sturdevant
Director

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-010 Purpose of the regulation. Chapter
70.94 RCW, the Washington Clean Air Act, declares it is the
intent of the state to protect public health and it is the policy
of the state that the responsibilities and costs of protecting the
air resource and operating state and local air pollution control
programs be shared as equitably as possible among all
sources whose emissions cause air pollution. Some of the
sources whose emissions contribute to air pollution in the
state include industrial sources (large and small), mobile
sources such as vehicles, and area sources such as wood-
stoves, general outdoor burning, and agricultural burning. A
variety of strategies to control and reduce the impact of emis-
sions are described throughout chapter 70.94 RCW, includ-
ing controls on emissions created from agricultural burning.
The act intends that public health be protected and also
allows for agricultural burning that is reasonably necessary.
The act also requires that burning be restricted and regulated
to address the potentially competing goals of both limiting air
pollution and allowing agricultural burning. Chapter 70.94
RCW authorizes the Washington state department of ecology
(ecology) and local air authorities to implement the provi-
sions of that act related to agricultural burning. This rule
establishes control((s)) strategies for agricultural burning in
the state ((#r-order)) to minimize adverse health and the
((emvirenment)) environmental effects from agricultural
burning in accord with the most reasonable procedures to fol-
low in safeguarding life and property under all circumstances
or is reasonably necessary to carry out the enterprise or both.
((Fhe-eontrel)) These strategies include:
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(1) Establishing a permit program with minimum state-
wide requirements and specific burn authorizations.

(2) Providing for implementation of a research program
to explore and identify economical and practical alternatives
to agricultural burning.

(3) Encouraging and developing economically feasible
alternative methods to agricultural burning.

(4) Limiting the scope of the rule to agricultural burning
and distinguishing between agricultural burning and other
types of burning.

(5) Providing for local administration of the permitting
program through delegation.

(6) Assessing air quality within a region and incorporat-
ing this data into an evaluation tailored to emissions from
agricultural burning.

(7) Making use of metering as a component of the agri-
cultural burning permit program. Metering is a technique of
limiting emissions from agricultural burning at specific times
and places by taking into account potential emission rates,
forecasted weather (dispersion), and current and projected air
quality.

(8) Using improved and proven technology in evaluating
the conditions under which burning is authorized, including
those related to meteorology, emissions, and air pollution.

(9) Providing for education and communication.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-020 General applicability and condi-
tions. (1) This regulation applies to burning related to agri-
cultural activities. It does not apply to silvicultural burning or
((ether)) outdoor burning ((€))._For these requirements refer
to:

* Chapter 173-425 WAC((})) for outdoor burning.

* Chapter 332-24 WAC for silvicultural burning.

(2) Burning of organic debris related to agricultural
activities is allowed when it is reasonably necessary to carry
out the enterprise. Agricultural burning is reasonably neces-
sary to carry out the enterprise when it meets the criteria of
the best management practices and no practical alternative is
reasonably available (REW-76:94-650))).

(3) Anyone conducting burning related to agricultural
activities must comply with local fire safety laws and ((regt-
latiens)) rules, and burn when wind takes the smoke away
from roads, homes, population centers, or other public areas.

(4) Burning related to agricultural activities must not
occur during an air pollution episode or any stage of impaired
air quality. Definitions of air pollution episode and impaired
air quality are found in WAC 173-430-030.

(5) Burning of organic debris related to agricultural
activities requires a permit and fee, except for agricultural
burning that is incidental to commercial agricultural activities
(RCW ((79:94-745)) 70.94.6524). An agricultural operation
burning under the incidental agricultural burning exception
must still notify the local fire department within the area and
not burn during an air pollution episode or any stage of
impaired air quality. The specific types of burning that qual-
ify as exceptions to the permit requirement are:
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(a) Orchard prunings. An orchard pruning is a routine
and periodic operation to remove overly vigorous or nonfruit-
ing tree limbs or branches to improve fruit quality, ((faeti-
tate)) assist with tree canopy training and improve the man-
agement of plant and disease, and pest infestations;

(b) Organic debris along fencelines. A fenceline or
fencerow is the area bordering a commercial agricultural
field that is or would be unworkable by equipment used to
cultivate the adjacent field;

(c) Organic debris along or in irrigation or drainage
ditches. An irrigation or drainage ditch is a waterway which
predictably carries water (not necessarily continuously) and
is unworkable by equipment used to cultivate the adjacent
field;

(d) Organic debris blown by wind. The primary example
is tumbleweeds.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-030 Definition of terms. The defini-
tions of terms contained in chapter 173-400 WAC are incor-
porated into this chapter by reference. Unless a different
meaning is clearly required by context, the meanings of the
following words and phrases used in this chapter are listed
below.

(1) Agricultural burning: Means the burning of vege-
tative debris from an agricultural operation necessary for dis-
ease or pest control, necessary for crop propagation ((ar€f))or
crop rotation, or where identified as a best management prac-
tice by the agricultural burning practices and research task
force established in RCW ((#6-94-650)) 70.94.6528(6) or
other authoritative source on agricultural practices. Propane
flaming for the purpose of vegetative debris removal is con-
sidered commercial agricultural burning.

(2) Agricultural operation: Means a farmer who can
substantiate that the operation is commercial agriculture by
showing the most recent year's IRS schedule F form or its
corporate equivalent. It also includes burning conducted by
irrigation district or drainage district personnel as part of
water system management.

('3) ((Ag—task—foree:—Means—the—agrienltural -burning

4))) Air pollution episode: Means a period when a
forecast, alert, warning, or emergency air pollution stage is
declared as described in RCW 70.94.715.

((5))) (4) Best management practice: Means the crite-
ria established by the agricultural burning practices and
research task force (((Ag)) task force).

((€6))) (5) Certify: Means to declare in writing, based
on belief after reasonable inquiry, that the statements and
information provided are true, accurate, and complete.

(D Departments Means-the-department-efeeology:

£8))) (6) Ecology: Means the Washington state depart-
ment of ecology.

(7) Farmer: Means any person engaged in the business
of growing or producing for sale any agricultural product
upon their own lands, or upon the land in which they have a
present right of possession, any agricultural product. Farmer
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does not mean persons growing or producing ((saeh)) prod-
ucts primarily for their own consumption.

(8) Field burning: Agricultural burning of vegetative
residue on an area of land used in an agricultural operation.
Field burning does not include pile burning.

(9) Impaired air quality: Means ((a—first-or—second
stage)) an impaired air quality condition declared by ecology
or a local air authority with jurisdiction in accordance with

RCW ((F0:94H5,70-94F45and)) 70.94.473.
((@ﬁk—ﬁfs{—s%&ge—ef—ﬂﬂpaﬁed—aﬂ—qua}&y—ls—feaehed

measured-at-thetriggerlevel))
(10) Outdoor burning: Means all forms of burning
except those listed as exempt in WAC 173-425-020.

(11) Permitting authority: Means ecology or its dele-
gate or a local air authority with jurisdiction or its delegate.
Conservation districts, counties, fire districts, or fire protec-
tion agencies may receive delegation for all or portions of the
agricultural burning permit program as identified in a delega-
tion agreement. The permitting authority will issue agricul-
tural burning permits for a given locale.

(12) Pile burning: Agricultural burning of stacked veg-
etative residue from an agricultural operation. Burning of
windrows does not qualify as pile burning.

(13) Silvicultural burning: Means burning on any land
the department of natural resources protects per RCW 70.94.-
030(13), ((70-94-669)) 70.94.6534, ((76-94-699)) 70.94.-
6540, and ((pursuant-te)) under chapter 76.04 RCW.

(14) Spot burn: Agricultural burning of an unforeseen

and unpredicted small area where burning is reasonably nec-
essary and no practical alternative to burning exists. Exam-

ples of spot burns include small weed patches, spots of heavy
residue, equipment plugs, and harrow dumps. Burning of

windrows does not qualify as a spot burn.

(15) Task force: Means the agricultural burning prac-
tices and research task force.
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AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-040 Agricultural burning require-
ments. (1) Agricultural burning is allowed when it is reason-
ably necessary to carry out the enterprise. A farmer can show
it is reasonably necessary when it meets the criteria of the
best management practices and no practical alternative is rea-
sonably available. In certain circumstances, ecology may cer-
tify an alternative to burning. Where the certified alternative
is reasonably available, burning is not allowed. Certified
alternatives are described in WAC 173-430-045.

(2) For allowed agricultural burning, ((the—department
of)) ecology or local air authorities with jurisdiction will
make daily or specific fire burn calls (during times of antici-
pated burning) and use metering when necessary to minimize
the potential for adverse air quality impacts. Metering is a
technique of limiting emission from burning at specific times
and places by taking into account potential emission rates,
forecasted weather (dispersion), and current and projected air
quality. The burn decision process will consider: The poten-
tial number of burns and their expected size(s) and dura-
tion(s); recent and current ambient concentrations of pollut-
ants; other potential emissions sources; and evaluations and
judgments about how foreseeable meteorological conditions
will affect concentrations of pollutants in the air sheds.

(a) For the purposes of this section: The smoke manage-
ment index is a set of conditions that guide the production of
certain reports as described in (c¢) of this subsection and eval-
uations as described in (d) of this subsection. The smoke
management index is not an air quality standard as defined in
RCW 70.94.030(4) and further identified in RCW 70.94.331.
The smoke management index is not an emission standard as
defined in RCW 70.94.030(9) and further identified in RCW
70.94.331. The smoke management index is not an air pollu-
tion episode as described in RCW 70.94.710.

(b) Ecology and local air authorities making daily or spe-
cific fire burn calls in areas where PM2.5 concentrations are
regularly monitored will follow the procedures in (c) of this
subsection ((at-the-time-of)) when making the burn decision
whenever either of the following smoke management index
conditions exist:

(1) A most recent daily average (twenty-four-hour)
PM2.5 concentration was equal to or greater than 16 micro-
grams per cubic meter. This is based on the division between
the "good" and "moderate" classifications of the 2009 U.S.
Environmental Protection Agency's Air Quality Index (AQI)
for (twenty-four hours average PM2.5) particulate matter
((based-on-the National Ambient Air-Quality-Standard-o£65
mierograms-per-eubie-meter)).

(i1) A two-hour rolling average PM2.5 concentration,
during the most recent twenty-four to thirty hours was equal
to or greater than the regional seasonal average PM2.5 con-
centration plus 15 micrograms per cubic meter.

(c) In authorizing additional burning, a determination
will be documented explaining that the decision to allow
additional burning is not expected to result in a further signif-
icant deterioration of air quality. The determination will be
entered on a standard form noting the date, time, the location
of the additional burning, the size of the burn(s), and a brief
explanation of the opinion as to why the additional burning is
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not expected to result in a further, significant reduction of air
quality. The purpose of the determination and recordkeeping
requirements of this section is to enhance agency and public
understanding of the effectiveness of the daily burn and
metering decision-making process, and to improve its appli-
cation over time. A notice of ((sueh)) the determinations will
be made by ecology or a local air authority with jurisdiction
at the time the daily burn decision is communicated. Ecology
or a local air authority with jurisdiction will also periodically
make the determination forms conveniently available to the
public.

(d) Following a determination described in (c) of this
subsection and a deterioration of air quality to levels equal to
or greater than a two-hour rolling average concentration of
the regional seasonal average PM2.5 concentration plus 25
micrograms per cubic meter in the specific area during the
twenty hours following such determination, ecology or the
local air authority with jurisdiction will evaluate the deterio-
ration and document any findings and opinions regarding
why the deterioration occurred. Ecology or the local air
authority with jurisdiction will make evaluations under this
subsection conveniently available to the public.

(e) Ecology or a local air authority with jurisdiction may
evaluate emission dispersion impacts in the regular course of
business. In addition, ecology or the local air authority with
jurisdiction will produce an annual report summarizing deter-
minations and evaluations ((parstantte)) under the smoke
management index.

(f) (Pursuantte)) Under RCW 70.94.473 and ((70:94--
F75)) 70.94.6512, no burning ((shalt-be)) is authorized when
an air quality alert, warning, emergency or impaired air qual-
ity condition has been issued.

(g) For purposes of protecting public health (not elimi-
nating agricultural burning), if an area exceeds or threatens to
exceed unhealthy air pollution levels, the permitting author-
ity may limit the number of acres, on a pro rata basis as pro-
vided by RCW ((70-94-656-and/)) 70.94.6532 or by RCW
((76-94-650)) 70.94.6528.

(3) Except as described in WAC 173-430-020(5), all
agricultural burning requires a permit.

(a) Ecology or local air authorities with jurisdiction will
provide agricultural burning application forms for agricul-
tural burning.

(b) To qualify for an agricultural burning permit the
farmer must be an agricultural operation or government
entity with specific agricultural burning needs, such as irriga-
tion districts, drainage districts, and weed control boards.

(c) Application information. A farmer must fill out the
information requested on a permit application, pay the per-
mitting fee, and submit it to the permitting authority for
review and approval ((prierte)) before burning.

(i) The application must describe the reason for burning
and include at least the following information: Name and
address of the person or corporation responsible for the burn,
the specific location (county; legal description: Section,
township, range, block and unit number), the crop type, the
type or size of the burn, driving directions to the burn, spe-
cific reason for the burn, the target date for burning, a map,
signature of the responsible party, and any additional infor-
mation required by the permitting authority. Each permitting
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authority may require additional information on the applica-
tion.

(i1) All applications must comply with other state or local
((regulations)) rules.

(d) The permitting authority must evaluate the applica-
tion, and approve the permit ((prierte)) before burning.

(e) Permit decisions including the issuance, denial, or
conditioning must be based on consideration of air quality
conditions in the area affected by the proposed burning, the
time of year, meteorological conditions, the size and duration
of the proposed burning activity, the type and amount of veg-
etative material to be burned, the applicant's need to carry out
((saeh)) the burning, existence of extreme burning condi-
tions, risk of escape onto property owned by another, and the
public's interest in the environment.

(f) Ecology or its delegate, or a local air authority with
jurisdiction, or its delegate must approve or deny the permit
in part or in whole based on information in the application.

(g) Ecology and its delegate or a local air ((ageney))
authority with jurisdiction or its delegate may issue permits
for appropriate agricultural burning activities in nonattain-
ment areas, maintenance areas, and urban growth areas as
described in RCW ((#0:94-743)) 70.94.6514.

(4) All agricultural burning permits require a fee. (Max-
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include the fee when submitting the application. The permit-
ting authority will charge fees as described under WAC 173-
430-041.

(5) All agricultural burning permits must include condi-
tions intended to minimize air pollution.

(a) A farmer must comply with the conditions on the
agricultural burning permit.
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(b) Permits must be conditioned to minimize emissions
and impacts insofar as practical, including denial of permis-
sion to burn during periods of adverse meteorological condi-
tions. When necessary as determined by ecology or the local
air authorities to ensure compliance with the act, permit con-
ditions will include at least one of the following:

* The use of a daily burn decision((5)).

* Permit specific decisions ((andter)).

* Metering.

(c) The permitting authority must;

(i) Act on a complete application (as determined by the
((ageney)) permitting authority) within seven days of receipt.

(()Fhe—permitting—authority—must)) (ii) Evaluate the

application and approve or deny all or part of it.

(6D Thepermittingauthoritymust)) (iil) Evaluate the
application to determine if the requested burning is within the
general or crop-specific best management practices.

((Gi9)) (iv) If the permitting authority denies the applica- i itsby:
tion ((is-denied)), ((the)) they must state the reason ((mustbe Ar-Addinga-signed-transter Hine-to-the-writtenpermit
stated)) for the denial. thatprovidesfora-signature-for the-eurrent-holderef the per-

6) ((Adéﬁeﬂal—feqtﬂfemeﬂts—fer—biﬁmﬂg—ei;ﬁe}d—aﬁd i

[63] Permanent



WSR 10-23-049

ired-in-fa) of this-sul on.

A)) Other laws. A farmer must obtain any local permits,
licenses, or other approvals required by any other laws, ((reg-
wlatiens)) rules, or ordinances. The farmer must also honor
other agreements entered into with any federal, state, or local
agency.

NEW SECTION

WAC 173-430-041 Agricultural burning fees. (1)
RCW 70.94.6528 provides the following maximum fees for
agricultural burning:

Field burning $3.75 per acre

$1.00 per ton

Pile burning

(2) RCW 70.94.6528(5) authorizes the agricultural burn-
ing practices and research task force (task force) to determine
the level of the fee.

(a) 2011 fee schedule. Fees starting in the calendar year
2011 are found in subsection (5) of this section.

(b) Establishing new fee schedules. Ecology and the
task force will examine the fee schedule using the process in
WAC 173-430-042.

(3) Calculating the fee. The fee consists of a minimum
fee plus any applicable variable fee.

(2) Minimum fee. The minimum fee includes burning
of the base number of acres or tons published in the fee
schedule.

(b) Variable fee. Field burning and pile burning permits
allowing the farmer to burn more acres or tons than the base
included in the minimum fee require an additional per acre or
per ton fee.

(c) The following table shows which types of burning
have a variable fee.

Type of Burning Variable Fee
Field Burning Fee applied for each addi-
tional acre.
Spot Burning None - Spot burn permits

must not exceed the base
amount of acres published in
the fee schedule.

Fee applied for each addi-
tional ton.

Pile Burning

(4) Fee components. The permit fee helps off-set the
cost of administering and enforcing the agricultural burning
permit program. The fee consists of three components:

* Permitting program administration;

* Smoke management administration; and
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* Research.

(a) Permitting program administration. The permit-
ting authority may set the fee as an amount no more than the
amount published in the fee schedule.

(1) The local air authority or delegated permitting author-
ity must establish this portion of the fee by an appropriate,
public process such as a local rule, ordinance, or resolution.

(i1) In areas of the state where ecology has permitting
authority and has not delegated that authority, ecology will
charge the following for local permitting program adminis-
tration:

(A) Starting in 2011, the amount listed in subsection (6)
of this section.

(B) For subsequent fee changes, the amount published in
the fee schedule. Ecology will publish the fee schedule using
the process in WAC 173-430-042.

(b) Smoke management administration. This portion
of the fee will:

(1) Help off-set the statewide or regionwide costs of the
agricultural burning program.

(i) Help fund the education and smoke management
activities of ecology or the local air authority.

(c) Research fund. The task force will determine the
research portion of the fee based on applied research needs,
regional needs, and the research fund budget.

(5) Permit fee schedule. Table 1 shows the permit fee
schedule, starting in the calendar year 2011. This fee sched-
ule will remain in place until ecology and the task force
adjust it using the process in WAC 173-430-042. Please see
http://www.ecy.wa.gov, contact ecology, or contact your
local air authority for the most current fee schedule or fee dis-
tribution.

Table 1
Agricultural Burning Fee Schedule, Starting Calendar
Year 2011
Fee Minimum Fee Variable Fee
Field Burning | $30 for the first 10 | $3.00 for each
acres additional acre
Spot Burning $30 for 10 acres or | None
less
Pile Burning $80 for the first $0.50 for each
100 tons additional ton

(6) Permit fee distribution. Table 2 shows the permit
fee distribution, starting in the calendar year 2011. This dis-
tribution will remain in place until ecology and the task force
adjust it using the process in WAC 173-430-042. Please see
http://www.ecy.wa.gov, contact ecology, or contact your
local air authority for the most current fee schedule or fee dis-
tribution.
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Table 2
Agricultural Burning Fee Distribution
Permitting Authority
Fee Administration Research Smoke Management

Field Burning Minimum Fee | $15.00 $0 $15.00

Field Burning Variable Fee $1.25 per acre $0.50 per acre $1.25 per acre

Spot Burning Fee $15.00 $0 $15.00

Pile Burning Minimum Fee | $16.00 $16.00 $48.00

Pile Burning Variable Fee $0.10 per ton $0.10 per ton $0.30 per ton

(7) Refunds. The farmer may receive a refund. The
farmer may only receive a refund for the portion of the vari-
able fee paid for the acres or tons not burned.

(a) The permitting authority may keep the minimum fee
as reimbursement for the costs of processing the permit appli-
cation.

(b) The permitting authority will not issue refunds of less
than twenty-five dollars due to the cost of processing refunds.

NEW SECTION

WAC 173-430-042 Adjusting agricultural burning
fees. (1) RCW 70.94.6528 provides the following maximum
fees for agricultural burning:

$3.75 per acre
$1.00 per ton

(2) RCW 70.94.6528(5) authorizes the agricultural burn-
ing practices and research task force (task force) to determine
the level of the fee.

(3) Process for adjusting the fee schedule for agricul-
tural burning. The process for adjusting the fee schedule
requires the following two steps:

* The task force must determine the fee schedule using
the process established in subsection (4) of this section;

« If the task force decides to adjust the fee schedule, ecol-
ogy will finalize the new fee schedule through the process
established in subsection (6) of this section.

(4) Task force process to determine agricultural
burning fees. The task force may examine the agricultural
burning fee schedule once a year using the process outlined in
this section. However, the task force must examine the agri-
cultural burning fee schedule at least every two years. The
task force process for examining the agricultural burning fee
schedule must include the following:

(a) Ecology will submit, to the task force, a summary of
the costs of the permit and smoke management programs
before the first task force meeting of the year.

(b) The agenda for the first task force meeting of the year
must include examining the current fee schedule.

(¢) Ecology will notify stakeholders and permit holders
of time, date, location, and agenda for the task force meeting.

(d) Based on the information provided by ecology, under
(a) of this subsection, the task force will decide if they need
to adjust the agricultural burning fee schedule.

(e) If the task force decides to adjust the agricultural
burning fee schedule, they must determine the new fee sched-
ule at a regularly scheduled meeting.

Field burning

Pile burning

(5) Examining the fee schedule more frequently. The
task force may examine the agricultural burning fee schedule
more frequently than every two years, if all of the following
occurs:

(a) The task force determines the fee schedule during one
of their regularly scheduled meetings.

(b) Ecology finalizes the fee schedule using the process
in subsection (6) of this section.

(6) Ecology process to finalize fees set by the task
force. After the task force determines a new fee schedule,
ecology will:

(a) Post the proposed fee schedule on the agency web
site for public review and comment.

(b) Publish a notice of a public hearing.

(1) The notice will include all of the following:

* Time;

* Date;

* Location;

« Last day ecology will accept written comments.

(i) At a minimum, ecology will publish the notice in the
following locations:

(A) Washington State Register.

(B) Ecology web site.

(c) Hold a public hearing at least twenty days after com-
pleting the actions in (a) and (b) of this subsection.

(d) Accept written comments on the proposed fee sched-
ule. Ecology must receive comments by the time and date
specified in the hearing notice, or a later time and date estab-
lished at the hearing.

(e) Consider comments received and provide a written
response to comments to the task force and anyone who com-
mented.

(f) Ecology will finalize the fee schedule by December
1st of the calendar year before it becomes effective.

(g) Ecology will publish the fee schedule by:

(1) Notifying stakeholders and permit holders of the new
fees.

(i) Posting a response to comments on the ecology web
site.

(7) Effective date of the new fee schedule. The new fee
schedule becomes effective January 1st of the calendar year
after it is finalized.

NEW SECTION

WAC 173-430-044 Additional requirements for
burning field or turf grasses grown for seed. Ecology will
proceed with the process to certify alternatives to burning as
identified in RCW 70.94.6532(3). In addition to the certifica-
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tion process, ecology is also limiting the number of acres
allowed to be burned as specified in RCW 70.94.6532(4).

(1) Beginning in 1997 and until approved alternatives
become available, each farmer is limited to burning no more
than one-third of the number of acres in grass seed production
on May 1, 1996. "In production" means planted, growing and
under the control of the farmer.

Without regard to any previous burn permit history, in
1996, each farmer shall be limited to burning the greater of:

(a) Two-thirds of the number of acres the farmer burned
under a valid permit issued in 1995; or

(b) Two-thirds of the number of acres in grass seed pro-
duction on May 1, 1996. "In production" means planted,
growing and under the control of the farmer.

(2) Exemptions to the requirements for burning of field
and turf grasses grown for seed (subsection (1) of this sec-
tion). A farmer may request an exemption for extraordinary
circumstances, such as property where a portion(s) of the
field is oddly shaped or where the slope is extremely steep.
This provision does not apply to WAC 173-430-045, Alterna-
tives to burning field or turf grasses grown for seed. Under
this subsection, relief from the acreage/emissions reduction
requirements of subsection (1) of this section is limited to no
more than five percent of the acreage in production on May 1,
1996, and is also subject to the following provisions:

(a) The exemption request must be certified by an agro-
nomic professional;

(b) The farmer must be able to show full compliance
with the emissions reductions in subsection (1) of this section
for the acreage not exempted; and

(c) The farmer must be in full compliance with permit
requirements for other crops under WAC 173-430-040.

(3) Measurement for emission reduction for grass seed
field and turf grass. Ecology will use acres as the basis for
determining emission reductions as provided by RCW
70.94.6532, until another method(s) is shown to be better and
meets with the intent of RCW 70.94.6532(4). Ecology will
investigate alternate methods, as they become available. If
ecology finds that an alternate method is appropriate and
meets the criteria, it may certify this method using an admin-
istrative order.

(4) Ecology or the local air authority may provide for
trading of permits using the method described in this subsec-
tion. This trading system uses a straight transfer of acres, a
transfer requiring mandatory compensation, or a combination
of both. If ecology or the local air authority finds that emis-
sions resulting from trading are creating a health impact, as
defined by ecology or the local air authority, the trading sys-
tem, once created, may be dissolved. This provision does not
apply to WAC 173-430-045, Alternatives to burning field or
turf grasses grown for seed.

(a) Ecology or the local air authority may develop a sys-
tem that allows the trading of permits by:

(i) Adding a signed transfer line to the written permit that
provides for a signature for the current holder of the permit;

(i) Providing a tracking system that identifies the current
holder of the permit, that identifies when the permit was last
used to allow burning of acreage, and that allows the name of
the holder to be changed if the transfer line is signed by the
current holder;
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(iii) Requiring that the new holder of the permit must
turn in the permit with the signed transfer line at least sixty
days before the new holder plans to burn; and

(iv) Assuring that the permits are used only once in a cal-
endar year.

(b) By signing the transfer line on the permit the permit
holder must indicate that he or she understands that the acres
transferred may no longer be burned, that a permit for the
acres transferred will not be issued to the signing permit
holder in future years, and that the acres being transferred
were not already burned during the calendar year during
which the transfer takes place.

(c¢) Ecology and the local air authorities may add restric-
tions to the transfer of permits closer to areas with higher
population densities.

(d) Only permits for acreage which has not yet been
burned may be transferred or traded. The seller of the permit
is responsible for permanently reducing the acreage burned
by the amount of acreage transferred from January 1st of the
year during which the transaction takes place.

(e) Acreage that is exempted under subsection (5) of this
section is not eligible for the trading system.

(f) The authorities are encouraged to work together to
use the same system and to allow trading between authority
jurisdictions so as to allow the grass seed growers to adjust to
the two-thirds overall reduction in acres permitted for burn-
ing as easily as possible.

(5) Alternate open burning practices for field and turf
grass grown for seed. Ecology acknowledges that there may
be practices that involve some burning, but which produce
emissions quantifiably below those of open field burning. If
ecology finds that a practice involves open burning and still
substantially reduces emissions below open field burning,
ecology may certify the alternate burning practice(s) by
administrative order. Any certified practice may be used to
satisfy the acreage/emissions reduction requirements of sub-
section (1) of this section provided:

(a) The acreage application of the practice is adjusted to
reflect effectiveness in reducing emissions so as to meet or
exceed the emissions reduction required by subsection (1) of
this section; and

(b) In no case will the emission reduction requirement
for the field and turf grass grown for seed be less than that
required in subsection (1) of this section.

AMENDATORY SECTION (Amending Order 97-45, filed
5/26/98, effective 6/26/98)

WAC 173-430-045 Alternatives to burning field
((andt))or turf grasses grown for seed. (1) When is open
burning of field and turf grasses grown for seed prohibited?

The Washington Clean Air Act prohibits open burning of
field and turf grasses grown for seed whenever ecology has
concluded, through a process spelled out in the act, that any
procedure, program, technique, or device constitutes a practi-
cal alternate agricultural practice to open burning, and that
alternate is reasonably available.

(2) Has ecology certified practical alternatives to open
burning of field or turf grasses grown for seed?
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Yes. Ecology concludes that mechanical residue man-
agement constitutes a practical alternate agricultural practice
to the open burning of field ((and#))or turf grasses grown for
seed. Mechanical residue management means removing,
including arranging for removal of, the residue using non-
thermal, mechanical techniques including, but not limited to:
Tilling, swathing, chopping, baling, flailing, mowing, raking,
and other substantially similar nonthermal, mechanical tech-
niques. Ecology further concludes that mechanical residue
management is practical throughout all phases of seed pro-
duction including:

(a) When the field is planted (establishment);

(b) When the field is producing seed (harvest years);

(c) When the field is prepared for replanting (tear-out).

(3) Are the alternatives to open burning that have been
certified by ecology reasonably available?

Ecology concludes that mechanical residue management
is reasonably available throughout the state wherever baling
can be used. Baling is the process of gathering the residue
and moving it off the field. Typically, a machine known as a
"baler" is used to gather and bundle residue that is already
cut.

Based on this conclusion, the open burning of field
((andf))or turf grasses grown for seed is prohibited except as
described in subsection (4) of this section. This rule does not
require the use of any particular practice or technique. A
farmer may use any alternate practice that does not involve
field burning.

(4) Under what circumstances may open burning of field
or turf grasses grown for seed be allowed?

(a) Where a farmer establishes that mechanical residue
management is not reasonably available on specific portions
of a field under specific production conditions due to slope.
In a request for a waiver, a farmer must certify in writing to
ecology or local air authority the following:

(i) Baling is not reasonably available due to slope. A
farmer must explain why baling is not reasonably available,
referring to specific facts supporting this belief. Unaccept-
able facts include, but are not limited to, general statements
about burning as a tool for the routine control of weed and
disease, for seed propagation purposes, or as a less costly
alternative to mechanical residue management. A farmer
may use statements from three separate businesses providing
baling services as part of their commercial operation to sup-
port the belief that baling is not reasonably available due to
slope. In the statements, the businesses must certify that they
are independent from the farmer and have no financial inter-
est in the farmer's operation;

(i1) Current harvest practices have not diminished the
ability to use mechanical residue management;

(iii) ((Fietd-productionisafter thefirst-harvest-season

&¥))) The ground or portions of the field have not been
burned three years in a row in the three years preceding the
request for a waiver;

((»)) (iv) The ground or portions of the field will
remain, without replanting, in grass production at least
through the next harvest season following burning;

((6év)) (v) Residue from any neighboring fields or por-
tions of fields under the control of the farmer will be removed
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((prierte)) before burning and reasonable precautions will be
taken to prevent fire from spreading to areas where burning is
not allowed; and

((6¢iD))) (vi) Adjustments in field rotations and locations
cannot be made at any time during the rotational cycle and
could not have been made when planted to allow the use of
mechanical residue management techniques.

(b) Where a farmer establishes that extreme conditions
exist. Ecology or a local air authority, at their discretion, may
grant a request for a waiver for extreme conditions. The
farmer must certify in writing the following:

(1) Why mechanical residue management is not reason-
ably available, referring to specific facts supporting this
belief. Unacceptable facts include, but are not limited to,
general statements about burning as a tool for the routine con-
trol of weed and disease, for seed propagation purposes, or as
a less costly alternative to mechanical residue management;

(i1) He/she did not cause or create the condition to pur-
posefully avoid using mechanical residue management tech-
niques;

(iii) ((Fietd-production—is-afterthefirst-harvest-season

&¥))) The ground or portions of the field have not been
burned three years in a row in the three years preceding the
request for a waiver;

((6M)) (iv) The field will remain, without replanting, in
grass production at least through the next harvest season fol-
lowing burning;

((évD)) (v) Residue from any neighboring fields or por-
tions of fields under the control of the farmer will be removed
prior to burning and that reasonable precautions will be taken
to prevent fire from spreading to areas where burning is not
allowed; and

((6¢1D))) (vi) Adjustments in field rotations and locations
cannot be made at any time during the rotational cycle, and
could not have been made when planted to allow the use of
mechanical residue management techniques.

(c) Where a farmer demonstrates to ecology or local air
authority that his/her small agricultural operation is eligible
for mitigation.

For 1998 only, ecology or a local air authority may allow
burning on a small agricultural operation. A small agricul-
tural operation owner has a gross 1997 revenue from all agri-
cultural operations of less than $300,000. A farmer must
show information of sufficient quantity and quality to ecol-
ogy or a local air authority to establish gross revenue from
agricultural operations. A small farm owner may burn cur-
rent acreage up to 25% of 1997 acreage burned under a valid
permit. Fields taken out of production after the 1997 harvest
season and in 1998 cannot be counted in the determination of
1997 acreage burned for the purpose of eligible burn acreage.

(d) Where a request for a waiver is approved under (a),
(b), and (c) of this subsection, the following additional limi-
tations also apply:

Total burn acreage must not exceed 1/3 of a farmer's
acreage in production on May 1, 1996. Permits issued ((pur-
suantte)) under (a), (b), or (¢) of this subsection are not eligi-
ble for the permit trading program identified in WAC 173-
430-040.
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(5) What is the process for a farmer to request a waiver
for circumstances described in subsection (4) of this section?

(a) A farmer submits a request for a waiver.

Sixty days ((prter—te)) before the planned burn date, a
farmer must submit in writing a request to ecology or a local
air authority. In the request, the farmer must identify the cir-
cumstances and meet the specific requirements of subsection
(4)(a), (b), ((and#))or (c) of this section. Ecology or the local
air authority may require the request to be submitted on a
form or in a format provided by ecology or the local air
authority.

(b) Ecology or local air authority evaluates the request
for a waiver.

Upon receiving a request for a waiver, ecology or the
local air authority will determine if the necessary documents
and information provided is complete enough to evaluate the
request. If incomplete, ecology or local air authority will
advise the farmer and suspend further evaluation until the
request for a waiver is complete. The documents and infor-
mation identified as necessary to complete the request must
be delivered to ecology or the local air authority at least thirty
days ((prterte)) before burning. Once a request for a waiver
is deemed complete, ecology or the local air authority will
evaluate the request and decide whether the burning waiver is
appropriate. As part of the evaluation, ecology or the local
air may conduct an on-site inspection.

If ecology or local air authority denies a request for a
waiver, the reasons will be provided to the farmer in writing.
If approved, ecology or the local air authority will notify the
farmer by convenient means. Ecology will also notify the
appropriate delegated authority.

(c) The farmer applies for an agricultural burning permit.

If ecology or local air authority approves a request for a
waiver, the farmer must complete a permit application and
pay the fee as described in WAC 173-430-040. A delegated
authority must receive written authorization from ecology
that a waiver has been approved ((prierte)) before processing
a permit application.

AMENDATORY SECTION (Amending Order 94-17, filed
1/17/95, effective 2/17/95)

WAC 173-430-050 Best management practices. (1)
The ((Ag)) task force must identify best management prac-
tices for agricultural burning that are economically feasible
and socially acceptable. Practical ((alterative)) alternative
production methods and controls which would reduce or
eliminate agricultural burning must be used when reasonably
available.

(2) The ((Ag)) task force may establish an agricultural
burning general best management practice and crop-specific
best management practices as appropriate. The ((Ag)) task
force will work in conjunction with conservation districts and
extension agents or other local entities in developing best
management practices. The ((Ag)) task force may review and
approve crop-specific best management practices which have
been developed or recommended by an individual or group.

(3) Approved best management practices information
will be available from permitting authorities. The ((Ag)) task
force, as it deems necessary, will hold public workshops on
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best management practices that have changed or are new and
will periodically review the best management practices start-
ing three years after approval.

(4) The ((Ag)) task force will clarify best management
practices and make interpretative decisions as needed, con-
sidering all authoritative sources on the subject.

(a) An individual or group may request a best manage-
ment practice clarification from the task force.

(b) The chair of the ((Ag)) task force may direct the
questioned practice to a subgroup of task force members, pro-
vided that agricultural, research, and regulatory interests are
included and all task force members are notified, or may
direct it to the whole ((Ag)) task force.

(5) The ((Ag)) task force will ((medify)) change best
management practices as necessary to incorporate the latest
research.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-060 Research into alternatives to agri-
cultural burning. (1) ((Fhe-department-shall)) Ecology will
administer the research portion of the permit fee to carry out
the recommendations of the ((Ag)) task force. In carrying out
the recommendations, ((the-department)) ecology may con-
duct, cause to be conducted, or approve of a study or studies
to explore and test economical and practical alternative prac-
tices to agricultural burning. To conduct ((any—sueh)) the
study, ((the-department)) ecology may contract with public or
private entities. Any approved study ((shalt)) must provide
for the identification of ((steh)) the alternatives as soon as
possible.

(2) No less than every two years, the ((Ag)) task force
will review research needs and submitted proposals and make

its recommendations to ((the-department)) ecology.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-070 General agricultural burning
permit conditions and criteria. Permit decisions including
the issuance, denial, or conditioning must be based on con-
sideration of air quality conditions in the area affected by the
proposed burning, the time of year, meteorological condi-
tions, the size and duration of the proposed burning activity,
the type and amount of vegetative material to be burned, the
applicant's need to carry out ((sueh)) the burning, existence of
extreme burning conditions, risk of escape onto property
owned by another, and the public's interest in the environ-
ment.

(1) Permits must include the following general condi-
tions:

(2) Do not burn at night unless it is specified as a best
management practice;

(b) Comply with all fire safety ((regalations)) rules of the
local fire protection agency including any no-burn directives
it may issue;

(c) Call the local air authority burning information line
(if there is one) before lighting the fire;

(d) Burn only during times specified by the permitting
authority;
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(e) Burn when wind takes the smoke away from roads,
homes, population centers, or other public areas, to the great-
est extent possible;

(f) Do not burn when adverse meteorological conditions
exist;

(g) Burn only natural vegetation;

(h) Do not burn or add fuel during any stage of an air pol-
lution episode or local air quality burning ban;

(i) Attend the fire at all times;

(j) Submit a postburn report to the permitting authority.

(2) If the permitting authority determines a specific situ-
ation will cause a nuisance under chapter 173-400 WAC or
RCW 70.94.640, agricultural burning will not be allowed.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-080 Responsibilities of a permitting
authority. (1) The permitting authority is ecology or its del-
egate or a local air authority with jurisdiction or its delegate.
The permitting authority must establish and administer an
agricultural burning permit system. The minimum responsi-
bilities are described in this section.

(2) The permitting authority must act on a complete
application (as determined by ecology or a local air authority
with jurisdiction) within seven days of receipt.

(a) Local air authorities are required to use application
templates and permit templates supplied by ecology. Ecology
delegated authorities are required to use applications and per-
mits supplied by ecology.

(b) A map ((isrequired-te)) must accompany all permit
applications.

(i) The map must accurately depict the topography of the
area where the requested burn would take place and include
roads, and landmarks((;-ete)).

(1) The map must accurately show affected acreage to be
burned.

(iii) The map must show the position of the field within
each section the field occupies, down to the 1/4 - 1/4 section.
All four border lines of each section ((shaH)) must be outlined
with the section number, township, and range clearly marked.

(c) The permitting authority must evaluate the applica-
tion and approve or deny all or part of it.

(d) The permitting authority must evaluate the applica-
tion to determine if the requested burning is within the gen-
eral or crop-specific best management practices.

(e) If the application is denied, the reason must be stated.

(3) Permitting authorities must issue permits where
appropriate on complete applications. Delegated permitting
authorities may issue permits when agreed to as part of the
delegation order.

(4) Permitting authorities must determine day-to-day
burning restrictions near populated areas and arrange for dis-
semination of the results. Delegated permitting authorities
must arrange for assisting in dissemination of results.

(5) The permitting authority or its delegate is responsible
for responding to agricultural burning complaints.

(6) The permitting authority must collect the fee, deter-
mine the local administration portion of the fee, and issue
refunds.
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(a) Permitting authorities must issue a permit fee refund
for permitted acres not burned on confirmation by the permit-
ting authority. The refund request deadline must be included
on the permits.

(b) Local air authorities and delegated permitting author-
ities must formally adopt the local administration portion of
the fee through rule, regulation, ordinance, or resolution.

(7) Delegated permitting authorities must provide ecol-
ogy with copies of all permits and supporting documentation
and transfer the research and ((eeelogyadministration))
smoke management administration portion of the fee to ((the
department)) ecology.

(a) Local air authorities and delegated permitting author-
ities must transfer funds twice a year by July 15 and January
15.

(b) Local air authorities and delegated permitting author-
ities must provide ecology copies of all permits, applications
with supporting documentation, maps, and postburn reports.
All spring (January-June) permits need to be provided by
July 15th and all fall (July-December) permits by January
15th.

(c) ((*he-department)) Ecology must deposit all agricul-
tural burning permit fees in the air pollution control account.

Permitting authorities may deduct the local administration
portion before forwarding the remainder to ((the-depart-

ment)) ecology.

(8) The permitting authority must coordinate compli-
ance. Violations are subject to the remedies of chapter 70.94
RCW, Washington Clean Air Act.

(9) The permitting authority or its delegate must require
a postburn report for all permits.

(10) The permitting authority or its delegate must ((at-
lize)) use the web-based data base for issuing all agricultural
burning permits.

(a) Local air authorities and its delegates must make
arrangements with ecology to enter information into the web-
based data base.

(b) Ecology-delegated permitting authorities must attend
a minimum of one data base training per calendar year or as
provided by ecology.

AMENDATORY SECTION (Amending Order 04-10, filed
7/26/06, effective 8/26/06)

WAC 173-430-090 Receiving delegation—Counties,
conservation districts, and fire protection agencies. (1)
The permitting authority is ecology or its delegate or a local
air authority with jurisdiction or its delegate. The permitting
authority is responsible for administering the agricultural
burning permit program. The agricultural burning permit pro-
gram may be delegated to conservation districts, counties, or
fire protection agencies.

(2) When ecology or a local air authority with jurisdic-
tion finds that a county, fire protection agency or conserva-
tion district is capable of administering the permit program
and desires to do so, it may delegate by administrative order
the administration ((and)), or enforcement authority of the
program, or both. The delegated permitting authority must, at
a minimum, meet all of the following criteria:
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(a) Demonstrating that the responsibilities listed under
permitting authority responsibilities section can be fulfilled;

(b) Employing, contracting with, or otherwise accessing
someone educated and trained in agronomics;

(c) Providing a copy of the ordinance adopting the local
administration portion of the fee;

(d) Providing a copy of agreements between counties,
fire districts, and conservation districts when more than one
agency will have responsibilities for the agricultural burning
program; and

(e) Agreeing to periodic audits and performance reviews.

(3) Delegation may be withdrawn if ((the-department))
ecology or the local air authority with jurisdiction finds that
the agricultural burning program is not effectively being
administered ((ard/))or enforced. Before withdrawing dele-
gation, the delegated agency ((shall)) must be given a written
statement of the deficiencies in the program and a compli-
ance schedule to correct program deficiencies. If the dele-
gated agency fails to correct the deficiencies according to the
compliance schedule, then ((the-department)) ecology or the
local air authority may withdraw delegation.

(4) Permitting authorities must work through agreement
with counties (if the county is not the permitting authority)
and cities to provide convenient methods for evaluating
applications, issuing permits and granting permission to burn.

Once a delegation order has been issued, ecology or the
local air authority with jurisdiction must approve of any
changes to the agreement ((prierte)) before implementation.

AMENDATORY SECTION (Amending Order 94-17, filed
1/17/95, effective 2/17/95)

WAC 173-430-100 Severability. The provisions of this
regulation are severable. If any provision is held invalid, the
application of ((steh)) the provision to other circumstances
and the remainder of the regulation will not be affected.

WSR 10-23-051
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2009-19—Filed November 10,
2010, 2:34 p.m., effective December 11, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This new rule eliminates a conflict with RCW
48.165.050 and helps standardize the deadlines for health
carrier responses to preauthorization for medical services
requests.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-43-410.

Statutory Authority for Adoption: RCW 48.02.060 and
48.43.520.

Adopted under notice filed as WSR 10-13-143 on June
23, 2010.

Changes Other than Editing from Proposed to Adopted
Version: Subsections (6)(b)(ii) and (v), a clear distinction is
made in subsections (6)(b)(ii) and (iv), between the review
deadline for concurrent care review requests that are also
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urgent care situations (twenty-four hours) and the review
deadline for concurrent care review requests that involve
nonurgent situations (five calendar days). The clarification
results in deadlines that more closely reflect the deadlines in
the federal Department of Labor regulations made applicable
to health insurers by the PPACA. The five calendar day
deadline for nonurgent preservice review requests is more
favorable to consumers than the fifteen day deadline in the
federal regulations.

Subsections (6)(b)(iii) and (iv), the amendments to WAC
284-43-410 change the deadline for carriers to respond to
urgent care review requests to twenty-four hours from the
forty-eight hour deadline included in the CR-102 published
text. This change will apply to claims filed on or after July 1,
2011, which is when a twenty-four hour deadline for urgent
care claims will be applied to insurers under the new federal
regulations dealing with claims processes and appeals. This
change is made to ensure the state rule has deadlines that are
equal to, or more favorable to the consumer, than the dead-
lines adopted in the new federal regulations.

Subsection (6)(c)(ii), language is added to clarify that in
situations involving urgent care review requests, carriers may
provide notice of an adverse determination to providers and
covered persons by phone, provided that they also provide a
written or electronic notice that meets federal Department of
Labor standards within three days of the oral notification.
This provision is identical to an adverse determination notice
requirement in the federal Department of Labor regulations.

A final cost-benefit analysis is available by contacting
Kacy Scott, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7041, fax (360) 586-3109, e-mail kacys@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 10, 2010.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 2000-
02, filed 1/9/01, effective 7/1/01)

WAC 284-43-410 Utilization review—Generally. (1)
These definitions apply to this section:

(a) "Concurrent care review request”" means any request
for an extension of a previously authorized inpatient stay or a
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previously authorized ongoing outpatient service, e.g., phys-
ical therapy, home health, etc.

b) "Immediate review request" means any request for
approval of an intervention, care or treatment where passage
of time without treatment would, in the judgment of the pro-
vider, result in an imminent emergency room visit or hospital
admission and deterioration of the patient's health status.

Examples of situations that do not qualify under an immedi-
ate review request include, but are not limited to, situations

where:

(1) The requested service was prescheduled, was not an
emergency when scheduled, and there has been no change in
the patient's condition;

(i) The requested service is experimental or in a clinical
trial;

(>iii) The request is for the convenience of the patient's
schedule or physician's schedule; and

(iv) The results of the requested service are not likely to
lead to an immediate change in the patient's treatment.

(c) "Nonurgent preservice review request" means any
request for approval of care or treatment where the request is
made in advance of the patient obtaining medical care or ser-
vices and is not an urgent care request.

(d) "Postservice review request" means any request for
approval of care or treatment that has already been received
by the patient.

(e) "Urgent care review request”" means any request for
approval of care or treatment where the passage of time could
seriously jeopardize the life or health of the patient, seriously
jeopardize the patient's ability to regain maximum function,
or, in the opinion of a physician with knowledge of the
patient's medical condition, would subject the patient to

severe pain that cannot be adequately managed without the

care or treatment that is the subject of the request.
(2) Each carrier ((shall)) must maintain a documented

utilization review program description and written clinical
review criteria based on reasonable medical evidence. The
program must include a method for reviewing and updating
criteria. Carriers ((shal)) must make clinical review criteria
available upon request to participating providers. A carrier
need not use medical evidence or standards in its utilization
review of religious nonmedical treatment or religious non-
medical nursing care.

((&))) (3) The utilization review program ((shal)) must
meet accepted national certification standards such as those
used by the National Committee for Quality Assurance
except as otherwise required by this chapter and ((shall))
must have staff who are properly qualified, trained, super-
vised, and supported by explicit written clinical review crite-
ria and review procedures.

() (4) Each carrier when conducting utilization
review ((shat)) must:

(a) Accept information from any reasonably reliable
source that will assist in the certification process;

(b) Collect only the information necessary to certify the
admission, procedure or treatment, length of stay, or fre-
quency or duration of services;

(¢) Not routinely require providers or facilities to numer-
ically code diagnoses or procedures to be considered for cer-
tification, but may request such codes, if available;
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(d) Not routinely request copies of medical records on all
patients reviewed;

(e) Require only the section(s) of the medical record dur-
ing prospective review or concurrent review necessary in that
specific case to certify medical necessity or appropriateness
of the admission or extension of stay, frequency or duration
of service;

(f) For prospective and concurrent review, base review
determinations solely on the medical information obtained by
the carrier at the time of the review determination;

(g) For retrospective review, base review determinations
solely on the medical information available to the attending
physician or order provider at the time the health service was
provided;

(h) Not retrospectively deny coverage for emergency
and nonemergency care that had prior authorization under the
plan's written policies at the time the care was rendered
unless the prior authorization was based upon a material mis-
representation by the provider;

(1) Not retrospectively deny coverage or payment for
care based upon standards or protocols not communicated to
the provider or facility within a sufficient time period for the
provider or facility to modify care in accordance with such
standard or protocol; and

(j) Reverse its certification determination only when
information provided to the carrier is materially different
from that which was reasonably available at the time of the
original determination.

((4)) (5) Each carrier ((shat)) must reimburse reason-
able costs of medical record duplication for reviews.

((65))) (6) Each carrier ((shalt)) must have written proce-
dures to assure that reviews and second opinions are con-
ducted in a timely manner.

(a) Review ((determinations—must-be-made-withintwe
busi i : . 4 ok .
tien)) time frames must be appropriate to the severity of the
patient condition and the urgency of the need for treatment,
as documented in the review request.

(b (¢ . . o

i . I.hi Freqt Eﬂlfﬁ lsf“iﬁ Sf? heex eRSIOM Efm;m}

4 e o ]
discharge-planning-aetivity:)) If the review request from the

provider is not accompanied by all necessary information, the
carrier must tell the provider what additional information is
needed and the deadline for its submission. Upon the sooner
of the receipt of all necessary information or the expiration of
the deadline for providing information, the time frames for
carrier review determination and notification must be no less
favorable than federal Department of Labor standards, as fol-
lows:

(1) For immediate request situations, within one business
day when the lack of treatment may result in an emergency
visit or emergency admission;

(i1) For concurrent review requests that are also urgent
care review requests, as soon as possible, taking into account
the medical exigencies, and no later than twenty-four hours,
provided that the request is made at least twenty-four hours
prior to the expiration of previously approved period of time
or number of treatments;

Permanent
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(iii) For urgent care review requests received before July
1,.2011, within forty-eight hours;

(iv) For urgent care review requests received on or after
July 1, 2011, within twenty-four hours;

(v) For nonurgent preservice review requests, including
nonurgent concurrent review requests, within five calendar
days; or

(vi) For postservice review requests, within thirty calen-
dar days.

(©) ((Retrospeetivereview-determinations-must be-com-

leted within thi i c . e Lk
ton-

€))) Notification of the determination ((shaH)) must be
provided as follows:

(1) Information about whether a request was approved or
denied must be made available to the attending physician
((ex)), ordering provider ((ex)), facility, and ((te-the)) covered
person ((withintwe-days-efthe-determinationand-shall-be
ttenr)). Carriers must at a minimum make the information
available on their web site or from their call center.

(i) Whenever there is an adverse determination the car-
rier must notify the ordering provider or facility and the cov-
ered person. The carrier must inform the parties in advance
whether it will provide notification by phone, mail, fax, or
other means. For an adverse determination involving an
urgent care review request, the carrier may initially provide
notice by phone, provided that a written or electronic notifi-

cation meeting United States Department of Labor standards

is furnished within three days of the oral notification.
(d) As appropriate to the type of request, notification

((shalt)) must include the number of extended days, the next
anticipated review point, the new total number of days or ser-
vices approved, and the date of admission or onset of ser-
vices.

((¢6))) () The frequency of reviews for the extension of

initial determinations must be based on the severity or com-
plexity of the patient's condition or on necessary treatment

and discharge planning activity.

(7) No carrier may penalize or threaten a provider or
facility with a reduction in future payment or termination of
participating provider or participating facility status because
the provider or facility disputes the carrier's determination
with respect to coverage or payment for health care service.

WSR 10-23-057
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 10, 2010, 5:00 p.m., effective December 11, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule 24002 explains the sales and use tax
deferral program for certain manufacturing or research and
development investment projects that was provided by chap-
ter 82.61 RCW. This rule was repealed because the informa-
tion is no longer needed. Chapter 82.61 RCW was repealed
in 2006.

Citation of Existing Rules Affected by this Order:
Repealing WAC 458-20-24002 (Rule 24002) Sales and use
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tax deferral—New manufacturing and research/development
facilities.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Adopted under notice filed as WSR 10-18-041 on
August 25, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2010.

Alan R. Lynn
Rules Coordinator

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 458-20-24002 Sales and use tax deferral—
New manufacturing and
research/development facili-

ties.

WSR 10-23-058
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 12, 2010, 7:59 a.m., effective December 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule 104 explains how the business and occu-
pation (B&O) tax credit for small businesses, commonly
referred to as the small business credit (SBC), is calculated.
It also explains the public utility tax (PUT) income exemp-
tion for public utilities.

The rule was amended to recognize the provisions of
section 1102, chapter 23, Laws of 2010 1st sp. sess. (2ESSB
6143). This legislation increased the small business B&O tax
credit to a maximum of $70 per month, but only for taxpayers
whose B&O taxable amounts from activities taxable under
RCW 82.04.255 (real estate brokers), RCW 82.04.290 (2)(a)
(service and other activities), and RCW 82.04.285 (contests
of chance) add up to fifty percent or greater of the total of all
B&O taxable amounts reported on the return.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-104 (Rule 104) Small business tax
relief based on income of business.
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Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Adopted under notice filed as WSR 10-18-069 on
August 30, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 12, 2010.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-09-050,
filed 4/15/10, effective 5/16/10)

WAC 458-20-104 Small business tax relief based on
income of business. (1) Introduction. This rule explains the
business and occupation (B&O) tax credit for small busi-
nesses provided by RCW 82.04.4451. This credit is com-
monly referred to as the small business B&O tax credit or
small business credit (SBC). The amount of small business
B&O tax credit available on a tax return can increase or
decrease, depending on the reporting frequency of the
account and the net B&O tax liability for that return. This rule
also explains the public utility tax income exemption pro-
vided by RCW 82.16.040. The public utility tax exemption is
a fixed amount, or threshold, based on the reporting fre-
quency assigned to the account. Readers should refer to
WAC 458-20-22801 (Tax reporting frequency—Forms) for
an explanation of how the department of revenue (depart-
ment) assigns a particular reporting frequency to each
account. Readers may also want to refer to WAC 458-20-101
for an explanation of Washington's tax registration and tax
reporting requirements.

This rule provides examples that identify a number of
facts and then state a conclusion regarding the applicability
of the income exemption for the public utility tax or small
business B&O tax credit. These examples should be used
only as a general guide. The tax results of other situations
must be determined after a review of all facts and circum-
stances.

(2) The public utility tax income exemption. Persons
subject to public utility tax (PUT) are exempt from payment
of this tax for any reporting period in which the gross taxable
amount reported under the combined total of all public utility
tax classifications does not equal or exceed the maximum
exemption for the assigned reporting period. Per RCW
82.16.040, the public utility tax exemption amounts are:

[73]
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for taxpayers reporting

monthly. .............. $2,000 per month
for taxpayers reporting quar-

terly. ........ ... $6,000 per quarter
for taxpayers reporting

annually .............. $24,000 per annum

(a) What if the taxable income equals or exceeds the
maximum exemption? If the taxable income for a reporting
period equals or exceeds the maximum exemption, tax must
be remitted on the full taxable amount.

(b) How does the exemption apply if a business does
not operate for the entire tax reporting period? The pub-
lic utility tax maximum exemptions apply to the entire tax
reporting period, even though the business may not have
operated during the entire period.

(c) Do taxable amounts for B&O tax or other taxes
affect this exemption? The public utility tax exemption is
not affected by taxable amounts reported in the B&O tax sec-
tion or any of the other tax sections of the tax return.

(d) Example(())- How is the public utility tax exemp-
tion applied? Taxpayer registers with the department and is
assigned a quarterly tax reporting frequency. Taxpayer
begins business activities on February 1st. During the two
months of the first quarter that the taxpayer is in business,
taxpayer's public utility gross income is seven thousand dol-
lars. After deductions provided by chapter 82.16 RCW (Pub-
lic utility tax) are computed, the total taxable amount is five
thousand dollars. In this case, the taxpayer does not owe any
public utility tax because the taxable amount of five thousand
dollars is less than the six thousand dollar exemption thresh-
old for quarterly taxpayers. The fact that the taxpayer was in
business during only two months out of the three months in
the quarter has no effect on the threshold amount. However,
if there were no deductions available to the taxpayer, the tax-
able amount would have been seven thousand dollars. The
public utility tax would then have been due on the full taxable
amount of seven thousand dollars.

(3) The small business B&O tax credit. Persons sub-
ject to the B&O tax may be eligible to claim a small business
B&O tax credit against the amount of B&O tax otherwise
due. The small business B&O tax credit operates completely
independent of the public utility tax exemption described
above in subsection (2) of this rule. RCW 82.04.4451 autho-
rizes the department to create a tax credit table for use by all
taxpayers when determining the amount of their small busi-
ness B&O tax credit. Taxpayers must use the tax credit table
to determine the appropriate amount of their small business
B&O tax credit. A tax credit table for each of the monthly,

quarterly, and annual reporting frequencies ((is-previded-in
subseetion{P-of thisrule:)) can be found on the department's

internet site at http://dor.wa.gov; or by contacting:

Taxpayer Services

Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
800-647-7706

Permanent
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The statute provides that taxpayers who use the tables
will not owe any more tax than if they used the statutory
credit formula to determine the amount of the credit.

Effective May 1, 2010, section 1102, chapter 23, Laws
0f 2010 1st sp. sess. amended RCW 82.04.4451. Prior to that
amendment the small business credit was calculated at a
maximum of thirty-five dollars multiplied by the number of
months in the reporting period for all eligible taxpayers. As
a result of the amendment, taxpayers who report at least fifty
percent (i.e., fifty percent or greater) of their total B&O tax-
able amount under RCW 82.04.255 (real estate brokers),
RCW 82.04.290 (2)(a) (service and other activities), and
RCW 82.04.285 (contests of chance) have their maximum
credit increased to seventy dollars multiplied by the number
of months in the reporting period. (Just a few examples of
businesses that generally have taxable amounts to report
under RCW 82.04.290 (2)(a) are for-profit hospitals, for-
profit research and development, accountants, attorneys, den-
tists, janitors, and landscape architects. Please see WAC
458-20-224, Service and other business activities for infor-
mation and more examples of who should report under the
service and other classification of the B&O tax.)

(a) How is the credit applied if a business does not
operate during the entire tax reporting period? The small
business B&O tax credit applies to the entire reporting
period, even though the business may not have been operat-
ing during the entire period.

(b) Can a husband and wife or partners in a state reg-
istered domestic partnership both take the credit?
Spouses or state registered domestic partners operating dis-
tinct and separate businesses are each eligible for the small
business B&O tax credit. For both spouses or both domestic
partners to qualify, each must have a separate tax reporting
number and file his or her own business tax returns.

Washington State Register, Issue 10-23

(c) How do I determine the amount of the credit?
Taxpayers eligible for the small business B&O tax credit
must follow the steps outlined in subsection (5) of this rule to
determine the amount of credit available. Taxpayers who
have other B&O tax credits to apply on a tax return, in addi-
tion to the small business B&O tax credit, may use the multi-
ple B&O tax credit worksheet in subsection (4) of this rule
before determining the amount of small business B&O tax

credit available. ((Subseetion{7-of this-rule-contains-the-tax
eredittables-thatcorrespond-with-the-monthlyquarterty-and
annaalreperting frequeneies:))

(d) Can I carryover the small business B&O tax
credit to future tax reporting periods? Use of the small
business B&O tax credit may not result in a B&O tax liability
of less than zero, and thus there will be no unused credit.

(e) Do I have to report and pay retail sales tax even if
I do not owe any B&O tax? Persons making retail sales
must collect and pay all applicable retail sales taxes even if
B&O tax is not due. There is no comparable retail sales tax
exemption.

(4) Multiple business and occupation tax credit work-
sheet. The small business B&O tax credit should be com-
puted after claiming any other B&O tax credits available
under Title 82 RCW (Excise taxes). Examples of other B&O
tax credits to be taken before computing the small business
B&O tax credit include the multiple activities tax credit, high
technology credit, commute trip reduction credit, pollution
control credit, and cogeneration fee credit. The following
multiple B&O tax credit worksheet describes the process tax-
payers must follow to apply credits in the appropriate order.
Refer to subsection (6) of this rule for an example illustrating
the use of the multiple B&O tax credit worksheet.

MULTIPLE B&O TAX CREDIT WORKSHEET

1. Determine the total Business and Occupation (B&O) tax due from the B&O section of your excise
tax return. $
2. Add together the credit amounts taken for:
Multiple Activities Tax Credit from Schedule C (if applicable). $
(Add any other B&O tax credits from Title 82 RCW that will be applied to this return
period.) + $
Total (Enter 0 if none of these credits are being taken.) $
3. Subtract line 2 from line 1. This is the total B&O tax allowable for the Small Business Credit.
$
4. Find the specific tax credit table (Table 1 or Table 2) appropriate for the business activities and B&O tax-
able amounts on your excise tax return. Next, find the tax credit table which matches the reportlng fre-
quency assigned to the account((;-then al-B : g
from-item3;-abeve)). Then find the range of amounts Wthh 1ncludes your total B&O tax due (see llne
three above).
5. Read across to the next column. This is the amount of the Small Business Credit to be used on the excise
tax return. $

(5) Using the tax credit table to determine your small
business B&O tax credit. The following steps explain how
to use the small business B&O tax credit table:

(a) Step one. Determine the total B&O tax amount due
from the excise tax return. This amount will normally be the

Permanent

total of the tax amounts due calculated for each classification
in the B&O tax section of the excise tax return. However, if
additional B&O tax credits will be taken on the return, refer
to subsection (4) of this rule and the multiple B&O tax credit
worksheet before going to step two.
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(b) Step two. Find the B&O taxable amounts on the
return reported under RCW 82.04.255 (real estate brokers),
RCW 82.04.290 (2)(a) (service and other activities), and
RCW 82.04.285 (contests of chance) then add them together.
Divide that sum result by the total amount of all B&O taxable
amounts reported on the return. If the result indicates less
than fifty percent of the total of all B&O taxable amounts
came from activities reported under RCW 82.04.255,
82.04.290 (2)(a), and 82.04.285 combined, use Table 1 of the
small business B&O tax credit table. If the result indicates
fifty percent or greater of the total of all B&O taxable
amounts came from activities reported under RCW 82.04.-
255, 82.04.290 (2)(a), and 82.04.285 combined, use Table 2
of the small business B&O tax credit table.

(c) Step three. Find the small business B&O tax credit
table that matches the assigned reporting frequency ((G-e-the

s

o tablo in sl o (7 ¢ this rle—or ) ]
table-in-subseetion{(H-of thisrule))), monthly, quarterly,
or annual.

((fe))) (d) Step ((¢hree)) four. Find the "If Your Total
Business and Occupation Tax is" column of the tax credit
table and come down the column until you find the range of
amounts which includes the total B&O tax due figure
obtained from the excise tax return or multiple B&O tax
credit worksheet.

((6))) (e) Step ((feur)) five. Read across to the "Your
Small Business Credit is" column. The figure shown is the
amount of the small business B&O tax credit that can be
claimed on the "Small Business B&O Tax Credit" line in the
"Credits" section of the excise tax return.

(6) Examples - Using the '"Multiple B&O Tax Credit
Worksheet" and the tax credit tables.

(a) Using the "Multiple B&O Tax Credit Work-
sheet." Assume that ABC reports quarterly. This quarter,
ABC reports one hundred ninety dollars under the wholesal-
ing classification and seventy dollars under the manufactur-
ing classification for a total B&O tax liability of two hundred
sixty dollars. ABC completes Schedule C, and determines it
is entitled to a multiple activities tax credit (MATC) of sev-
enty dollars. Using the multiple B&O tax credit worksheet,
ABC enters two hundred sixty dollars on line one, enters sev-
enty dollars on line two, and enters one hundred ninety dol-
lars on line three (line two subtracted from line one). Line
three, one hundred ninety dollars is the total B&O tax. ABC
will use this amount to determine whether it is eligible for a
small business B&O tax credit.

((

O
monthly,—quarte —and-annya eportne egyen o

>
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H-¥YeourTotal Business- YourSmall-Business-
Butless-
Atteast Fhan
$0 $36 Fhe Amountof Businessand-
OeeupationTaxDue
$36 $4+ $35
$4+ $46 $30
$46 $5¢ $25
$54 $56 $20
$56 $61 $15
$6+ $66 $10
$66 $H $5
$71 or-more $0

iﬁ

HYourFotal Businessand- | YourSmall Business-
Butless-
Atleast Fhan
$0 $166 TFhe-Amount-of Business-
and-OeceupationTaxDue
$106 $HH $105
S $He6 $100
$H6 121 $95
$121 $126 $99
$126 $13+ $85
$13+ $136 $80
$136 41 $75
$4+ $H46 $70
$146 $15+ $65
$15+ $156 $60
$156 $tet $55
$16t $166 $50
$166 7 $45
$17t $176 $40
$176 $18t $35
$184 $186 $30
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Atleast AtEeast
$186 $25 $566 $295
$19¢ $20 $57+ $270
$196 $15 $576 $265
$204 $10 $581 $260
$206 $5 $586 $255
$21t $0 $59¢ $250
he follows » I il 5601 $240
H-YourTFotal Business-and- Your-Smal-Business- $6H $230
$621 $220
Atleast $626 $2158
and-OeeupationTaxDue $636 $205
$421 $420 S641 $200
$426 $4s $646 $195
$441 $400 $661+ $186
$446 $395 $666 $175
$461 $380 $68+ $166
$466 $395 $636 $155
$471 $370 $691 $150
$486 $355 $706 $135
$491 $350 S7H+ $136
$506 $335 $726 S5
$5H $330 $731 $116
$526 $315 $746 $95
$53+ $310 $751 $96
$536 $305 $756 $85
$546 $295 $766 $75
$55¢ $299 $771 $76
$556 $285 $776 $65

Permanent
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HY¥ourTotal Businessand- YourSmall Business-
Butless-
Atteast Fhan
$786 $79+ $55
$79+ $796 $50
$796 $80+ $45
$80+ $806 $490
$806 $8H $35
$8H $816 $30
$816 $821 $25
$821 $826 $20
$826 $834 $15
$83+ $836 $10
$836 $844 $5
$94+ or-more $9))

(b) Using the small business B&O tax credit tables.
Assume the facts are the same as in the previous example in
subsection (6)(a) of this rule. After completing the multiple
B&O tax credit worksheet, ABC has one hundred ninety dol-
lars of B&O tax liability left for potential application of the
small business B&O tax credit. ABC does not have any busi-
ness activity taxable under RCW 82.04.255 (real estate bro-
kers), RCW 82.04.290 (2)(a) (service and other activities),
and RCW 82.04.285 (contests of chance), so the ratio of
those combined taxable amounts compared to the total of all
B&O taxable amounts on the return is not fifty percent or
greater. ABC will refer to Table 1 of the quarterly small busi-
ness B&O tax credit table to find the "If Your Total Business
and Occupation Tax is" column. Following down that col-

umn, ABC finds the tax range of one hundred eighty-six to
one hundred ninety-one dollars and comes over to the "Your

Small Business Credit is" column on the right, which shows
that a credit in the amount of twenty-five dollars is available.
Before calculating the total amount of tax due for the return,

ABC enters its small business B&O tax credit of twenty-five
dollars in the "Credits" section.

WSR 10-23-059
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 12, 2010, 8:00 a.m., effective December 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule 210 explains the method for making
refunds pursuant to chapter 84.69 RCW and the basis for
determining interest on refunds. The rule was amended to
recognize section 9 of E2SHB 1208 (chapter 350, Laws of
2009). This legislation:

. Removed the authority of the county legislative author-
ity to act on its own motion to order refunds; and
. Changed the due date for refund claims from within

three years of payment to within three years from the
date the tax was due.
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Citation of Existing Rules Affected by this Order:
Amending WAC 458-18-210 (Rule 210) Refunds—Proce-
dure—Interest.

Statutory Authority for Adoption:
84.08.070, and 84.36.865.

Adopted under notice filed as WSR 10-18-073 on
August 31, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 12, 2010.

RCW 84.08.010,

Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 98-01-176,
filed 12/23/97, effective 1/1/98)

WAC 458-18-210 Refunds—Procedure—Interest.
(1) Refunds provided for by chapter 84.69 RCW are made by

((ere-of)) the following ((twe)) method((s)): ((fa)TFhe
towislati bori . ) 1

orders-arefund;or

B))) The taxpayer must file((s)) a claim for refund with
the county. This claim ((shal)) must:

((®)) (a) Be verified by the person who paid the tax, his
guardian, executor or administrator; and

((69)) (b) Be filed within three years after the due date of
the payment sought to be refunded ((svas-made)); and

((61))) (c) State the statutory ground upon which the
refund is claimed.

(2) All claims for refunds must be certified as correct by
the county assessor and treasurer and not be refunded until so
ordered by the county legislative authority.

(3) For all refunds, the rate of interest is set out in WAC
458-18-220. The rate of interest is based upon the date the
taxes were paid.

(4) Except as provided in subsections (5) and (6) of this
section, the interest shall accrue from the time the taxes were
paid until the refund is made.

(5) Refunds on a state, county or district-wide basis shall
not commence to accrue interest until six months following
the date of the final order of the court.

(6) Refunds may be made without interest within sixty
days after the date of payment if:

(a) Paid more than once; or

(b) The amount paid exceeds the amount due on the
property as shown on the tax roll.
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WSR 10-23-060
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 12, 2010, 8:00 a.m., effective December 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule 110 explains the procedures property
owners must follow to apply for and renew real and personal
property tax exemptions and leasehold excise tax exemp-
tions.

Rule 110 was amended to:

. Recognize section 305 of E2SHB 1597 (chapter 106,
Laws of 2010), which adds property of hospitals estab-
lished under chapter 36.62 RCW to the property tax
exemption for "hospitals";

. Recognize sections 301, 303, and 304 of SB 5468
(chapter 111, Laws of 2007), which:

0 Adds property of hospitals established under chap-
ter 36.62 RCW to the property tax exemption for
hospitals,

Allows electronic filing,

Replaces affidavits with certifying statements,

Removes application and renewal fees, and

Makes physical inspection of exempt premises dis-

cretionary with the department;

. Remove obsolete language and references.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-16-110 (Rule 110) Applications—Who
must file, initial applications, annual declarations, appeals,
filing fees, penalties, and refunds.

Statutory Authority for Adoption:
84.08.070, and 84.36.865.

Adopted under notice filed as WSR 10-18-075 on
August 31, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 12, 2010.

© © © ©

RCW 84.08.010,

Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 02-02-009,
filed 12/20/01, effective 1/20/02)

WAC 458-16-110 Applications—Who must file, ini-
tial applications, annual declarations, appeals, filing fees,
penalties, and refunds. (1) Introduction. This rule explains
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the procedures property owners must follow to apply for and
renew all real and personal property exemptions or leasehold
excise tax exemptions under chapter 84.36 RCW for which
the taxpayer must apply in order to recelve It also spemﬁes
the ((

orrenewal-deelarationforexemption;-as-well-asthe)) late fil-
ing penalty that is due whenever an application or renewal
declaration is received after the filing deadline.

(2) Application required. All foreign national govern-
ments, cemeteries, nongovernmental nonprofit corporations,
organizations, or associations, soil and water conservation
districts, a hospital established under chapter 36.62 RCW and
a public hospital district established under chapter 70.44
RCW seeking a property tax exemption or a leasehold excise
tax exemption under chapter 84.36 RCW must submit an
application for exemption and supporting documentation to
the state department of revenue (department). Unless other-
wise exempted by law, no real or personal property or lease-
hold interest is exempt from taxation until an application is
submitted and an exemption is granted.

(3) Where to obtain application and annual renewal
declaration forms. Applications for exemption may be
obtained from any county assessor's office, the department's
property tax division, or on the internet at ((http://dor-wa-

gev%mdeﬁsp)) http://dor.wa.gov under Property Tax,
"Forms." Annual renewal declaration forms are mailed by the

department to all entities receiving a property tax or lease-
hold excise tax exemption except for certain cemeteries, mil-
itary housing providers and tribal governments. If such a

form is not received in the mail, an annual renewal declara-
tion may be obtalned from the depal‘[ment's property tax d1V1-

(4) Initial application, filing deadlines, and other
requirements. In general, initial applications for exemption
must be filed with the department on or before March 31st to
exempt the property from taxes due in the following year.
However, an initial application may be filed after March 3 1st
if the property is acquired or converted to an exempt use after
that date, if the property may qualify for an exemption under
chapter 84.36 RCW. In this situation, the application must be
submitted within sixty days of acquisition or conversion of
the property to an exempt use. If an initial application is not
received within this sixty day period, the late filing penalty
described in subsection (12) of this rule is imposed.

((¢a))) The following requirements apply to all initial
applications:

(@ . . .
. (A ﬁlﬁ.ig f.EE of thirty—fi € E_EHEHS mstbe-st Eﬁ.ﬁmf
ith-each “ﬁhff.hsf.}fsi Eilﬁmﬁ]“.sﬂg Ih.i Esff;ﬁmsm ithnot
1)) (a) The application must be made on a form pre-
scribed by the department and signed by the applicant or the
applicant's authorized agent;

((61))) (b) One application can be submitted for all real
property that is contiguous and part of a homogeneous unit. If
exemption is sought for multiple parcels of real property,
which are not contiguous nor part of a homogeneous unit, a
separate application for each parcel must be submitted. How-
ever, multiple applications are not required for church prop-
erty with a noncontiguous parsonage or convent.
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((€A)) (1) "Contiguous property" means real property
adjoining other real property, all of which is under the control
of a single applicant even though the properties may be sepa-
rated by public roads, railroads, rights of way, or waterways.

((3))) (i) "Homogeneous unit" means the property is
controlled by a single applicant and the operation and use of
the property is integrated with and directly related to the
exempt activity of the applicant.

(5) Documentation a nonprofit organization must
submit with its application for exemption. Unless the fol-
lowing information was previously submitted to the depart-
ment and it is still current, in addition to the application for
exemption, a nonprofit organization, corporation, or associa-
tion must also submit:

(a) Copies of the articles of incorporation or association,
constitution, or other establishing documents, as well as all
current amendments to these documents, showing nonprofit
status;

(b) A copy of the bylaws of the nonprofit entity, if
requested by the department;

(c) A copy of any current letter issued by the Internal
Revenue Service that exempts the applicant from federal
income taxes. This letter is not usually, but may be, required
if the nonprofit entity applying for an exemption is part of a
larger organization, association, or corporation, like a church
or the Boy Scouts of America, that was issued a group 501
(c)(3) exemption ruling by or is otherwise exempt from filing
with the Internal Revenue Service; and

(d) The information required in subsection (6) of this
rule.

(6) Other documentation a nonprofit entity, foreign
national government, hospital established under chapter
36.62 RCW. hospital owned and operated by a public hos-
pital district, or soil and water conservation district must
submit with its initial application for exemption. In addi-
tion to the initial application for exemption, a nonprofit
entity, foreign national government, and public hospital dis-
trict established under chapter 70.44 RCW, or soil and water
conservation district must submit the following information
regarding the real or personal property for which exemption
is sought, unless it was previously submitted to the depart-
ment and it is still current:

(a) An accurate description of the real and personal prop-
erty;

(b) An accurate map identifying by dimension the use or
proposed use of all real property that shows buildings, build-
ing sites, parking areas, landscaping, vacant areas, and if
requested by the department, floor plans of the buildings. The
map will be used to determine whether the property is entitled
to a total or partial exemption based upon the use of the total
area;

(c) A legal description of all real property, listing the
county tax parcel number, and if the property is owned by the
applicant, a copy of the current deed; and

(d) If the property is rented or loaned to or from another
property owner, a copy of the rental agreement or other doc-
ument explaining the terms of the lease or loan. This docu-
mentation must describe:

(i) What property is rented or loaned;
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(i1) The amount of the rent or other consideration paid or
received;

(iii) The name of the party from whom and the name of
the party to whom the property is rented or loaned;

(iv) How the property is being used; and

(v) The monthly amount of maintenance and operation
costs related to rented or loaned property if a nonprofit entity
is claiming an exemption for property leased to another party.

(7) Department's review of the application and notice
of its determination. Upon receipt of an application for
exemption, the department will review the application and all
supporting documentation. Additional information may be
requested about the ownership and use of the property, if the
department needs this information to determine if the exemp-
tion should be granted. An application for exemption is not
considered complete until all required and requested informa-
tion is received by the department.

(a) Physical inspection. The department ((wil)) may
physically inspect the property as part of the application
review process.

(b) Deadline. If a complete application is received by
March 31st for that assessment year, the department will
issue a determination about the application by August 1st. If
a complete application is not received by March 31st, the
determination will be made within thirty days of the date the
complete application is received by the department or by
August 1st, whichever is later.

(c) Notice to applicant. The department will mail a writ-
ten determination about the exemption application to the
applicant. An application may be approved or denied, in
whole or in part. If the application is denied for any portion
of the property covered by the application, the department
must clearly explain its reason for denial in its written deter-
mination.

(d) Notice to assessor. Once the department makes its
determination about the application for exemption, it will
notify the assessor of the county in which the property is
located about the determination made. In turn, the assessor
takes appropriate action so that the department's determina-
tion is reflected on the county's assessment roll(s) for the
years covered by the determination.

(8) Effective date of the exemption. Ifan application is
approved, the property is exempt from property taxes due the
year immediately following the year the application for
exemption is submitted.

(a) For example, if an application for exemption is sub-
mitted to the department in ((2600)) 2010 and the application
is approved ((in)) for assessment year ((2000)) 2010, the
property will be exempt from taxes due in ((206+)) 2011.

(b) Retroactive applications for exemption for previous
years are accepted, up to a maximum of three years from the
date taxes were ((pai)) due on the property, if the applicant
provides the department with acceptable proof that the prop-
erty qualified for exemption during the pertinent assessment
years and pays the ((initial-applicationfiling fee;renewal
deelarationfees;and)) late filing penalties.

(9) Annual renewal declaration. To retain a property
tax exemption, each nonprofit entity (except nonprofit ceme-
teries), foreign national government, public hospital district,
and soil and water conservation district receiving an exemp-
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tion must annually submit a renewal declaration certifying
that the use and exempt status of the real and personal prop-
erty has not changed. The renewal declaration is a form
((prepared)) provided by the department.

(a) On or before January 1st each year, the department
mails a renewal declaration to the entity receiving an exemp-
tion for the property at the entity's last known address. Within
sixty days of changing its mailing address, the exempt entity
must notify the department about the change.

(b) The renewal declaration, signed by the exempt entity
or the exempt entity's authorized agent, ((andrenewalfee-of
eight-deHarsand-seventy-five-eents)) must be ((submitted))
mailed or delivered to the department or submitted electroni-
cally using the department's on-line service no later than

March 31st each year. ((The-department-will net-proecess-a
renewal-deelarationunless-this-fee-ispaid:))

(1) The renewal declaration must include information
about any change of use of the exempt property and a ((eerti-
fieation-as-te)) statement certifying the truth and accuracy of
the information listed.

(i1) The renewal declaration is due on or before March
31st even if the department fails to mail the declaration to the
exempt entity. If an exempt entity does not receive a renewal
declaration, ((an-appleation-form-may-be-submitted-to-the)) a
replacement renewal declaration form may be requested from
the department to renew the exemption or the exempt entity
may use the department's on-line system to submit the decla-
ration.

(c) If the renewal declaration and renewal fee are not
received by March 31st, the department will mail a second
notice to the exempt entity at the entity's last known mailing
address. If the exempt entity fails to respond to the second
notice, the department will remove the exemption from the
property and notify the assessor of the county in which the
property is located that the exemption has been ((eaneeled))
canceled.

(d) Real property, which was previously exempt from
taxation, is assessed and taxed as provided in RCW 84.40.-
350 through 84.40.390 when it loses its exempt status.

(1) Property that no longer retains its exempt status is
subject to a pro rata portion of the taxes allocable to the
remaining portion of the year after the date the property lost
its exempt status.

(ii) The assessor lists and assesses the property with ref-
erence to its true and fair value on the date the property lost
its exempt status.

(iii)) RCW 84.40.380 sets forth the dates upon which
taxes are payable when property loses its exempt status.
Taxes due and payable under RCW 84.40.350 through
84.40.390 constitute a lien on the property that attaches on
the date the property loses its exempt status.

(10) Failure to submit an annual renewal declaration
and reapplication for exemption. If property loses its
exempt status because the annual renewal declaration ((and
renewalfee-were)) was not submitted and subsequently the
owner wishes to reapply for the property tax exemption:

(a) If the owner reapplies within the same assessment
year during which the exemption is ((eaneeHed)) canceled,
the owner must submit the annual renewal declaration and
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pay the ((rerewalfee-and-any)) required late filing penalties;
or

(b) If the owner reapplies after the assessment year dur-
ing which the exemption is cancelled, the owner must submit
an initial application and pay the ((initial-application-fee;any
unpaid-renewal feesfor-the-intervening years;-and)) required
late filing penalties.

(11) Initial application and renewal declaration pro-
cedures regarding cemeteries. There are several types of
cemeteries. The initial application for exemption and
renewal declaration procedures are specific as to the type of
cemetery at issue.

(a) The assessor shall consider the following types of
cemeteries exempt from property tax, no initial application or
renewal declaration is required for:

(i) Cemeteries owned, controlled, operated, and main-
tained by a cemetery district authorized by RCW 68.52.090;
or

(i1) Indian cemeteries, which are considered to be held by
the tribe or held in trust for the tribe by the United States.

(b) An initial application is submitted to the department,
but no renewal declaration is required, for:

(1) Family cemeteries;

(i1) Historical cemeteries;

(ii1) Community cemeteries; and

(iv) Cemeteries belonging to nonprofit organizations,
associations, or corporations.

(c) An initial application for exemption and a renewal
declaration must be submitted by all for-profit cemeteries
seeking a property tax exemption.

(12) Late filing penalty. When an initial application or
renewal declaration is submitted after the due date, a late fil-
ing penalty of ten dollars is due for every month, or portion
thereof. This penalty is calculated from the date the applica-
tion or renewal declaration was due until the postmark date
shown on the application or declaration or the date the appli-
cation or declaration is given to the department.

(13) Refund of filing ((fee-e¥)) penalty. No ((filingfees
or)) late filing penalty ((are)) is refunded after a determina-
tion on the application is issued by the department. However,
((filingfeesand)) the late filing penalty will be refunded
under the following circumstances:

(a) When a duplicate application or renewal declaration
for the same property is submitted during the same calendar
year;

(b) When an application or renewal declaration is
received by the department and the department has no author-
ity to grant the exemption requested; or

(c) When a written request to withdraw the application is
received before the department issues a determination. The
withdrawal request must be signed by the owner or the
owner's authorized agent.

(14) Appeals. Any applicant that receives a negative
determination from the department on either an initial appli-
cation or a renewal declaration may appeal this determination
to the state board of tax appeals (BTA). Similarly, any asses-
sor who disagrees with the department's determination may
appeal the determination to the BTA. See WAC 458-16-120
for specific information about the appeal process.
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WSR 10-23-064
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed November 12, 2010, 10:09 a.m., effective December 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules implement a comprehensive review
and updating of unemployment insurance tax rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 192-300-100, 192-300-190, 192-310-010,
192-310-020, 192-310-025, 192-310-030, 192-310-040, 192-
310-050, 192-310-055, 192-310-160, 192-310-190, 192-320-
005, 192-320-065, 192-320-070, 192-320-085, 192-330-110,
192-330-150, 192-340-100, 192-350-010, and 192-350-070.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040.

Adopted under notice filed as WSR 10-20-156 on Octo-
ber 6, 2010.

A final cost-benefit analysis is available by contacting
Juanita Myers, Employment Security Department, P.O. Box
9046, Olympia, WA 98507-9046, phone (360) 902-9665, fax
(360) 902-9799, e-mail jmyers@esd.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 20, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2,
Amended 20, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 20, Repealed 0.

Date Adopted: November 12, 2010.

Paul Trause
Commissioner

NEW SECTION

WAC 192-300-090 When does an employer become
inactive or reactivated for purposes of unemployment
insurance and how does this affect coverage of corporate
officers? (1) An employer that has no employees or covered
corporate officers for eight consecutive quarters shall auto-
matically be considered to be an inactive employer.

(2) An active employer may change to inactive status if
the employer notifies the department that it is no longer an
active employer, has no employees at that time or for the
foreseeable future, and has not elected coverage under RCW
50.24.160. The employer shall be considered inactive as of
the effective date of the notice unless it is a corporation that
has not exempted all its paid corporate officers. If the
employer is a corporation and has not exempted all its paid
corporate officers, it shall continue to be considered an active
employer until the end of the calendar year. If it has no
employees and has not elected coverage under RCW
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50.24.160, the corporation shall no longer be considered an
employer as of January 1st of the following calendar year.

Example A: Employer A (not a corporation) notifies the
department that, as of June 30th, it no longer considers itself
an active employer, has no employees at that time or for the
foreseeable future, and has not elected coverage for otherwise
exempt workers. The department will notify Employer A
that it is considered inactive and Employer A will not have to
file reports for the quarter ending September 30th and
beyond.

Example B: Employer Corporation B notifies the
department that, as of June 30th, it no longer considers itself
an active employer, has no employees at that time or for the
foreseeable future, and has not elected coverage for otherwise
exempt workers. If the corporation is dissolving or is no lon-
ger in business or has exempted all its paid corporate officers
from coverage, the department will notify it that the corpora-
tion is considered inactive and that it will not have to file
reports for the quarter ending September 30th and beyond. If
the corporation is continuing as a corporation in which all
personal services are performed by bona fide corporate offi-
cers and has not exempted all its paid corporate officers, the
corporation shall continue to be considered an active
employer until December 3 1st and must report quarterly and
pay taxes on nonexempt corporate officers. As of the follow-
ing January 1st, it will no longer be considered an employer.

(3) A corporation in which all personal services are per-
formed only by bona fide corporate officers, that has no
employees throughout a calendar year, and that has not
elected coverage for corporate officers under RCW 50.24.-
160 shall not be covered for corporate officers for that year
regardless of whether it has notified the department that it is
no longer an active employer.

Example C: Employer Corporation C is an active
employer with employees in year 1 and must file quarterly
reports. It has not elected coverage for corporate officers, but
has not exempted them either, so Employer Corporation C
must cover corporate officers in year 1. Throughout year 2,
Employer Corporation C no longer has any employees and all
personal services are performed by bona fide corporate offi-
cers, but fails to notify the department of the change.
Employer Corporation C should submit quarterly "no pay-
roll" reports. Because there are no employees in year 2, the
corporate officers are no longer considered covered.

(4) An employer that had no employees and was not pre-
viously active in the calendar year and reactivates because it
has employees or elects coverage under RCW 50.24.160
shall be considered an active employer as of the date it has
employees or elects coverage. If the employer is a corpora-
tion, once it hires employees, it becomes an employer, so it
must register and paid corporate officers become covered
unless the corporation exempts them within thirty days. If
the corporation does not exempt all of its paid corporate offi-
cers, the corporate officers that have not been exempted shall
be reported and covered as of the date the employer became
an active employer.

Example D: Employer D (not a corporation) had regis-
tered in a previous year with the department, but had no
employees and was in inactive status as of January 1st. It
hires employees for the first time that year on April 1st, noti-
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fies the department, and is restored to active status at that
time. Employer D does not need to report to the department
for the first quarter of the year because it was not an active
employer at that time. Employer D must report and pay taxes
beginning with the quarter ending June 30th.

Example E: Employer Corporation E is a corporation
that had been an active employer in previous years, but had
no employees and was in inactive status as of January 1st.
Employer Corporation E did not previously exempt its corpo-
rate officers from coverage, nor did it elect coverage for the
officers, but because it was inactive and had no employees, it
does not need to report or pay taxes on the corporate officers
for the first quarter of the year. Employer Corporation E
hires employees for the first time that year on April 1st, noti-
fies the department, is restored to active status at that time,
and does not exempt its paid corporate officers within thirty
days of April 1st. Employer Corporation E must report and
pay taxes on both employees and on corporate officers begin-
ning with the quarter ending June 30th.

(5) An employer that had been in active status during the
calendar year, became inactive, and then returns to active sta-
tus during the same calendar year shall be considered in
active status for the entire time since it first became active in
that calendar year. If the employer is a corporation that has
not exempted all of its paid corporate officers, the corporate
officers that have not been exempted shall be reported and
covered for the entire time since the corporation first became
active in that calendar year.

Example F: Employer F changed from active status to
inactive status and back to active status within the same cal-
endar year. Employer F will be treated as if it had been in
active status for the entire time since it first became active
that year.

AMENDATORY SECTION (Amending WSR 99-20-127,
filed 10/6/99, effective 11/6/99)

WAC 192-300-100 Does the exception from

"employment" for immediate family members ((ef-part-
ners-or-eorporate-offieersfor)) apply to farms owned by

corporations, limited liability companies (LLL.Cs), or part-
nerships under RCW 50.04.150((s))2 The exemption in

RCW 50.04.150 for family members employed on "corporate
farms" ((i . . ities))
applies regardless of the structure of the legal entity, includ-
ing to a spouse or domestic partner or unmarried child under
eighteen of a corporate officer, limited liability company
(LLC) member, or partner operating the farm.

AMENDATORY SECTION (Amending WSR 00-05-067,
filed 2/15/00, effective 3/17/00)

WAC 192-300-190 Are owners of entities ((are-net))
covered for unemployment insurance purposes((z))2 ((Fhe
owners—of-a—business—as)) Businesses identified in RCW
50.04.080 and 50.04.090 include business entities such as
limited liability companies, limited liability partnerships, etc.
There is no employer-employee relationship in the services
provided to the business by the owners, as defined in RCW
50.04.100. Therefore, owners, such as "members" of a lim-
ited liability company, partners of a partnership, or owners of
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a sole proprietorship are not covered for unemployment
insurance purposes.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-310-010 What reports are required from
an employer? (RCW 50.12.070.) (1) Master business
application.

Every person or unit with one or more individuals per-
forming services for it in the state of Washington must file a
master business application with the department of licensing.

(2) Employer registration:

(a) Every employer shall register with the department
and obtain an employment security account number. Regis-
tration shall include the names, Social Security numbers,
mailing addresses, telephone numbers, and the effective dates
in that role of natural persons who are spouses or domestic
partners of owners and owners, partners, members, or corpo-
rate officers of an employer. Registration of corporations
shall include the percentage of stock ownership for each cor-
porate officer, delineated as zero percent, less than ten per-
cent, or ten percent or more, and the family relationship of
corporate officers to other corporate officers who own ten
percent or more. Every employer shall report changes in
owners, partners, members, corporate officers, and percent-
age of ownership of the outstanding stock of the corporation
by corporate officers. The report of changes is due each cal-
endar quarter at the same time that the quarterly tax and wage
report is due.

(b) A nonprofit corporation that is an employer shall reg-
ister with the department, but is not required to provide
names, Social Security numbers, mailing addresses, or tele-
phone numbers for corporate officers who receive no com-
pensation from the nonprofit corporation with respect to their
services for the nonprofit corporation.

(c) For purposes of this subsection:

(1) "Owner" means the owner of an employer operated as
a sole proprietorship;

(ii) "Partner" means a general partner of an employer
organized as a partnership, other than limited partners of a
limited partnership who are not also general partners of the
partnership;

(iii) "Member" means a member of an employer orga-
nized as a limited liability company, other than members
who, pursuant to applicable law or the terms of the limited
liability company's operating agreement or other governing
documents, have no right to participate in the management of
the limited liability company; and

(iv) "Corporate officer" means an officer described in the
bylaws or appointed or elected by the board of directors in
accordance with the bylaws or articles or certificates of incor-
poration of an employer organized as a for-profit or nonprofit
corporation.

(3) Quarterly tax and wage reports:

(a) Tax report. Each calendar quarter, every employer
must file a tax report with the commissioner. The report must
list the total wages paid to every employee during that quar-
ter.
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(b) Report of employees' wages. Each calendar quarter,
every employer must file a report of employees' wages with
the commissioner. This report must list each employee by full
name, Social Security number, and total hours worked and
wages paid during that quarter.

(i) Social Security numbers are required for persons
working in the United States;

(i1) If an individual has a Social Security card, he or she
must present the card to the employer at the time of hire or
shortly after that. This does not apply to agricultural workers
who, under federal rules, may show their Social Security card
on the first day they are paid,;

(iii) If the individual does not have a Social Security
card, Internal Revenue Service rules allow an employer to
hire the individual with the clear understanding that the indi-
vidual will apply for a Social Security number within seven
calendar days of starting work for the employer. The individ-
ual must give the employer a document showing he or she has
applied for a Social Security card. When the card is received,
the individual must give the employer a copy of the card
itself. An employer should keep copies of the document(s)
for his or her records; and

(iv) If the employee does not show his or her Social
Security card or application for a card within seven days and
the employer continues to employ the worker, the employer
does not meet the reporting requirements of this section. The
department will not allow waiver of the incomplete report
penalty (see WAC 192-310-030).

(c) Format. Employers must file the quarterly tax and
wage reports in one of the following formats:

(i) Electronically, using the current version of employer
account management services (EAMS), UlFastTax,
UlWebTax, or ICESA Washington; or

(i) Paper forms supplied by the department (or an
approved version of those forms). Agency forms include
"drop-out ink" that cannot be copied. Therefore, photocopies
are considered incorrectly formatted reports and forms.

(d) Due dates. The quarterly tax and wage reports are due
by the last day of the month following the end of the calendar
quarter being reported. Calendar quarters end on March 31,
June 30, September 30 and December 31 of each year. So,
reports are due by April 30, July 31, October 31, and January
31, in that order. If these dates fall on a Saturday, Sunday, or
a legal holiday, the reports will be due on the next business
day. Reports submitted by mail will be considered filed on
the postmarked date. The commissioner must approve excep-
tions to the time and method of filing in advance.

(e) Termination of business. Each employer who stops
doing business or whose account is closed by the department
must immediately file:

(i) A tax report for the current calendar quarter which
covers tax payments due on the date the account is closed;
and

(i1) A report of employees' wages for the current calendar
quarter which includes all wages paid as of the date the
account is closed.
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AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-310-020 When are tax payments by
employers due? (RCW 50.24.010.)((z)) (1) Taxes must be
paid each quarter. Each quarterly payment must include the
taxes owed on all wages paid during that calendar quarter.
Payments are due to the department by the last day of the
month following the end of the calendar quarter for which
taxes are due. Payments made by mail are considered paid on
the postmarked date. If the last day of the month falls on a
Saturday, Sunday, or a legal holiday, the tax payment must be
received or postmarked on the next business day.

(2) Tax payments are due immediately when an
employer goes out of business or the account is closed by the
department. Taxes not paid immediately are delinquent.
However, interest will not be added until the first day of the
second month following the end of the calendar quarter for
which the taxes are owed.

AMENDATORY SECTION (Amending WSR 04-23-058,
filed 11/15/04, effective 12/16/04)

WAC 192-310-025 ((Applieation-of)) How are pay-
ments((s)) applied? (1) A payment received with a tax report

will be applied to the quarter for which the report is filed. A
payment exceeding the legal fees, penalties, interests and
taxes due for that quarter will be applied to any other debt as
provided in subsection (2). If no debt exists, a credit state-
ment will be issued for any overpayments.

(2) If a payment is received ((witheunt)) separately from a
tax report, the payment will be applied in the following order
of priority((;))._It will first be applied to the current quarter if
a balance is owed for that quarter, then to the previous quarter
if a balance is owed for that quarter, then beginning with the
oldest quarter in which a balance is owed:

(a) Costs of audit and collection((:));

(b) Penalties for willful misrepresentation of payroll((<));

(c) Lien fees((=)):

(d) Warrant fees((<)), surcharges, and fees for nonsuffi-
cient funds (NSF) on checks;

(e) Penalties for knowingly failing to register with the
department;

(f) Penalties for late tax reports ((peralty));

((6D)) (g) Penalties for incomplete reporting ((ex));

(h) Penalties for reporting using incorrect format((=));

((62))) (1) Penalties for failure to maintain records (RCW
50.12.070(3)) or other penalties not otherwise specified here;

(j) Penalties for late tax payments ((penalty:));

() (k) Interest charges((=)); and

((®)) (1) Tax payments.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-310-030 What are the report and tax pay-
ment penalties and charges? (RCW 50.12.220.) (1) Pen-
alty for late tax reports. An employer who does not file a
tax report within the time frame required by WAC 192-310-
010 (3)(d) must pay a penalty of twenty-five dollars for each
violation, unless the penalty is waived by the department.
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(2) Definition of incomplete or incorrect format tax
report. An employer must file a tax report that is complete
and in the format required by the commissioner.

(a) An "incomplete report" is any report filed by any
employer or their agent where:

(i) The entire wage report is not filed on time; or

(i1) A required element is not reported (Social Security
number, name, hours worked, or wages paid); or

(iii) A significant number of employees are not reported,;
or

(iv) A significant number of any given element is not
reported, for example, missing Social Security numbers,
names, hours, or wages; or

(v) Either the employer reference number or Unified
Business Identifier (UBI) number is not included with the tax
or wage report; or

(vi) The report includes duplicate Social Security num-
bers, or impossible Social Security numbers as shown by the
Social Security Administration (such as 999-99-9991, 999-
99-9992, etc.).

(b) An "incorrect format" means any report that is not
filed in the format required by the commissioner under WAC
192-310-010 (3)(c). Agency forms include "drop-out ink"
that cannot be copied. Therefore, photocopies are considered
incorrectly formatted reports and forms.

(c) For purposes of this section, the term "significant"
means an employer who has:

(1) One employee and reports incomplete wage elements
for the one employee; or

(i1)) Two to nineteen employees and reports incomplete
wage elements for two or more employees; or

(iii) Twenty to forty-nine employees and reports incom-
plete wage elements for three or more employees; or

(iv) Fifty or more employees and reports incomplete
wage elements for four or more employees.

(3) Penalty for filing an incomplete or incorrect for-
mat tax report. An employer who files an incomplete or
incorrectly formatted tax and wage report will receive a
warning letter for the first occurrence. For subsequent occur-
rences of either an incomplete or incorrectly formatted report
within five years of the date of the last occurrence (whether
or not the last occurrence was before the effective date of this
amendatory section), the employer must pay a penalty as fol-
lows:

(a) When quarterly tax is due and an employer has sub-
mitted an incomplete report or filed the report in an incorrect
format, the following schedule will apply after the initial
warning letter: Ten percent of the quarterly contributions for
each occurrence, up to a maximum of $250.00, but not less
than:

(i)  2nd occurrence $75.00
(i)  3rd occurrence $150.00
(i)  4th and subsequent occurrences $250.00

(b) When no quarterly tax is due and an employer has
submitted an incomplete report or filed the report in an incor-
rect format, the following schedule will apply after the initial
warning letter:

@) 2nd occurrence $75.00
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$150.00
$250.00

(i)  3rd occurrence
(i)  4th and subsequent occurrences

(c) After five years without an occurrence, prior occur-
rences will not count and the employer shall receive a warn-
ing letter instead of a penalty on the next occurrence.

(4) Penalty for knowingly misrepresenting amount of
payroll. If an employer knowingly (on purpose) misrepre-
sents to the department the amount of his or her payroll that
is subject to unemployment taxes, the penalty is up to ten
times, in the discretion of the department, the difference
between the taxes paid, if any, and the amount of taxes the
employer should have paid for the period. This penalty is in
addition to the amount the employer should have paid. The
employer must also pay the department for the reasonable
expenses of auditing his or her books and collecting taxes and
penalties due as provided in WAC 192-340-100.

(5) Late tax payments. All employers must file a tax
report every quarter, including employers who have no pay-
roll for a given quarter. If an employer does not report on
time, it will be charged a late fee of $25.00 for each report. If
the payment is late, the employer will be charged interest at a
rate of one percent of taxes due per month. A late payment
penalty is also charged for overdue taxes:

(a) First month: Five percent of the total taxes due or
$10.00, whichever is greater;

(b) Second month: An additional five percent of total
taxes due or $10.00, whichever is greater; and

(¢) Third month: An additional ten percent of total taxes
due or $10.00, whichever is greater.

(6) Nonsufficient funds (NSF). The department shall
charge $25.00 for checks dishonored by nonacceptance or
nonpayment. This is considered a commercial charge under
the Uniform Commercial Code (RCW 62A.3-515).

(7) Waivers of late filing and late payment penalties.
The department may, for good cause, waive penalties for late
filing of a report and late payment of taxes that are due with a
report. The commissioner must decide if the failure to file
reports or pay taxes on time was not the employer's fault.

(a) The department may waive late penalties when there
are circumstances beyond the control of the employer. These
circumstances include, but may not be limited to, the follow-
ing:

(1) The return was filed on time with payment but inad-
vertently mailed to another agency;

(i1) The delinquency was caused by an employee of the
department, such as providing incorrect information to the
employer, when the source can be identified;

(iii) The delinquency was caused by the death or serious
illness, before the filing deadline, of the employer, a member
of the employer's immediate family, the employer's accoun-
tant, or a member of the accountant's immediate family;

(iv) The delinquency was caused by the unavoidable
absence of the employer or key employee before the filing
deadline. "Unavoidable absence" does not include absences
because of business trips, vacations, personnel turnover, or
terminations;

(v) The delinquency was caused by the accidental
destruction of the employer's place of business or business
records;
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(vi) The delinquency was caused by fraud, embezzle-
ment, theft, or conversion by the employer's employee or
other persons contracted with the employer, which the
employer could not immediately detect or prevent. The
employer must have had reasonable safeguards or internal
controls in place; or

(vii) The employer, before the filing deadline, requested
proper forms from the department's central office or a district
tax office, and the forms were not supplied in enough time to
allow the completed report to be filed and paid before the due
date. The request must have been timely, which means at
least three days before the filing deadline.

(b) The department may waive late penalties if it finds
the employer to be out of compliance during an employer-
requested audit, but the department decides the employer
made a good faith effort to comply with all applicable laws
and rules; ((and))

(c) The department may waive late penalties for failure
to file a "no payroll" report for one quarter if a new business
initially registered that it would have employees that quarter,
but then delayed hiring its first employees until after that
quarter; and

(d) The department will not waive late penalties if the
employer has been late with filing or with payment in any of
the last eight consecutive quarters immediately preceding the
quarter for which a waiver is requested. If an employer has
been in business for fewer than the eight preceding quarters,
then all preceding quarters must have been filed and paid on
time and a one-time only waiver may be granted.

((&)) (8) Incomplete reports or incorrect format
penalty waivers. For good cause, the department may waive
penalties or not count occurrences for incomplete reports or
reports in an incorrect format when the employer can demon-
strate that the incomplete or incorrectly formatted report was
not due to the fault of the employer.

(%)) (9) Missing and impossible Social Security
numbers. When a Social Security number is impossible or
missing, the department may waive penalties for incomplete
reports only once for each worker and only when:

(a) The report was incomplete because it included
impossible Social Security numbers, but the employer can
show that the impossible Social Security numbers were pro-
vided to the employer by the employees; or

(b) The report was incomplete because of missing Social
Security numbers, but the employer can show that the
employee did not work for the employer after failing to pro-
vide a valid Social Security card or application for Social
Security number within seven days of employment.

((69)) (10) Penalty waiver requests.

(a) An employer must request a waiver of penalties in
writing, include all relevant facts, attach available proof, and
file the request with a tax office. In all cases the burden of
proving the facts is on the employer.

(b) At its discretion, the department may waive penalties
on its own motion without requiring a request from the
employer if it finds that the penalty was caused by the depart-
ment's own error or for other good cause.

(())) (11) Extensions. The department, for good
cause, may extend the due date for filing a report. If granted,
the employer must make a deposit with the department in an
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amount equal to the estimated tax due for the reporting period
or periods. This deposit will be applied to the employer's
debt. The amount of the deposit must be approved by the
department.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-310-040 ((Employerreports—IFurther
defining)) How should emplovers report hours worked?

(RCW 50.12.070.)((z)) This section defines the hours that
employers must include on the quarterly tax and wage report.

(1) Vacation pay. Report the number of hours an
employee is on paid leave. Do not report payments made in
place of vacation time as hours worked.

(2) Sick leave pay. As provided in RCW 50.04.330(1),
any payments made to an employee under a qualified plan for
sickness or accident disability, insurance or annuities, medi-
cal or hospitalization expenses in connection with sickness or
accident disability, death or retirement are not considered
wages or compensation. Do not report these as hours or
wages. For payments under a nonqualified plan, report both
wages and hours.

(3) Overtime. Report the number of hours actually
worked for which overtime pay or compensatory time is pro-
vided, without regard to the amount of wages or compensa-
tion paid.

(4) Commissioned or piecework employees. Report
the actual number of hours worked by employees paid by
commission or by piecework. If there are no reliable time
keeping records, report a full-time commissioned or piece-
work employee for forty hours worked for each week in
which any of their duties were performed.

(5) Wages in lieu of notice. When an employee is paid
wages in lieu of notice of termination, report the actual num-
ber of hours for which they were paid. Wages in lieu of notice
of termination pays the employee whose services have been
terminated by the employer for the amount of wages they
would have earned during the notice period.

(6) Employees on salary. If a salaried employee works
other than the regular forty-hour week, report the actual num-
ber of hours worked. If there are no reliable time keeping
records, report forty hours for each week in which a full-time
salaried employee worked.

(7) Faculty employees. Faculty members of community
and technical colleges must teach at least fifteen classroom or
laboratory hours to be considered full-time. A teaching load
of less than fifteen hours of instruction is considered part-
time.

(a) If there is no reliable hourly information, report the
hours of instruction as part-time based on fifteen credits as a
full-time teaching load and thirty-five hours as full-time
employment for a week. For example, an instructor teaches
twelve credits per week. Twelve divided by fifteen equals
eighty percent. Thirty-five hours times eighty percent equals
twenty-eight hours. The employer should report the twenty-
eight hours to the department on the employer's quarterly tax
and wage report.

(b) Any part-time salaried instructor who does not estab-
lish a valid claim because of this formula may provide the
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department with evidence of hours worked that exceeds the
hours reported by the employer.

(8) Severance pay. Do not report additional hours for
severance pay. Report only the dollar amount paid to the
employee. Severance pay is taxable because it is based on
past service and compensates the employee upon job separa-
tion.

(9) Payment in kind. Report the actual hours worked for
performing services which are compensated only by payment
in kind.

(10) Bonuses, tips and other gratuities. Do not report
additional hours for bonuses, tips or other gratuities if they
are received by an employee who is working regular hours if
bonuses, tips and gratuities are the only sources of compensa-
tion.

(11) Fractions of hours. If the employee's total number
of hours for the quarter results in a fraction amount, round the
total to the next higher whole number.

(12) Practice, preparation, and rehearsal time. If an
employee who is part of a performing group is paid for a per-
formance, but is also required by the employer to attend prac-
tice, preparation, and rehearsal on an organized group basis,
report the hours spent in the required practice, preparation,
and rehearsal as well as the performance.

(13) On-call and standby hours. Do not report hours if

an employee is paid for a shift of on-call or standby hours in
which the employee was not actually called in and did not
perform services. Ifthe employee was called in or performed
services, report the hours actually worked. If the employer
has no records of the number of hours actually worked, report
the duration of the shift up to eight hours per day.

AMENDATORY SECTION (Amending WSR 00-01-164,
filed 12/21/99, effective 1/21/00)

WAC 192-310-050 ((Empleyer)) What records((z))
must every employver keep? (RCW 50.12.070.) The com-
missioner requires every employer to keep true and accurate
business, financial, and employment records which are
deemed necessary for the effective administration of chapter
50.12 RCW.

(1) Employment records. Every employer shall with
respect to each worker, make, keep, and preserve original
records containing all of the following information for four
calendar years following the calendar year in which employ-
ment occurred:

((&)) (a) The name of each worker;

((b:)) (b) The Social Security number of each worker;

((es)) (c) The beginning date of employment for each
worker and, if applicable, the separation date of employment
of each worker;

((&)) (d) The basis upon which wages and/or remunera-
tion are paid to each worker;

(e) The location where such services were performed;

((£)) (f) A summary time record for each worker show-
ing the calendar day or days of the week work was performed
and the actual number of hours worked each day;

((&)) (2) The workers' total gross pay period earnings;
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(()) (h) The specific sums withheld from the earnings
of each worker, and the purpose of each sum withheld to
equate to net pay; and

((#)) (1) The cause for any discharge where a worker was
separated from the job due to discharge; or the cause of any
quit where a worker quit the job if the cause for the quit is
known.

(2) Business. financial records. and record retention.
Every employer shall make, keep, and preserve business and

financial records containing the following information for
four calendar years following the calendar year in which

employment occurred:

(a) Payroll and accounting records. including payroll
ledgers, all check registers and canceled checks covering
both payroll and general disbursements, general and subsid-
iary ledgers, disbursement and petty cash records, and profit
and loss statements or financial statements;

(b) Quarterly and annual tax reports, including W-2, W-
3, 1099, 1096, and FUTA (940) forms;

(c) Quarterly reports to the employment security depart-
ment and the department of labor and industries;

(d) For independent contractors and subcontractors,
business license numbers and registration numbers and cop-
ies of contract agreements and invoices; and

(e) For years prior to 2009 for corporations that did not
voluntarily elect to cover corporate officers for unemploy-
ment insurance, copies of written notifications to corporate
officers that they were ineligible for unemployment insur-
ance benefits.

(3) Employers who pay their workers by check are
required to keep and preserve all check registers and bank
statements. Employers who pay their workers by cash are
required to keep and preserve records of these cash transac-
tions which provide a detailed record of wages paid to each
worker.

(4) Penalties for failure to keep and preserve records

shall be determined under RCW 50.12.070(3).

AMENDATORY SECTION (Amending WSR 07-22-055,
filed 11/1/07, effective 12/2/07)

WAC 192-310-055 ((Empleyer)) What additional
records((—)) must farm operators or farm labor contrac-
tors((—)) keep? (RCW 50.04.155 and 50.12.070.) ((Every

empleyerisrequired-tokeep-true-and-aceurate-employment
reeords:))

(1) Farm operators and farm labor contractors must keep
the records required under WAC 192-310-050.

(2) Farm operators who contract with a crew leader or a
farm labor contractor must keep original records containing
the following information:

(a) The beginning and ending dates of the contract;
(b) The types of services performed,

(c) The number of persons performing such services;
(d) The name of the contractor or crew leader; and

(e) Evidence the farm labor contractor is licensed as
required by chapter 19.30 RCW.
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AMENDATORY SECTION (Amending WSR 10-01-156,
filed 12/22/09, effective 1/22/10)

WAC 192-310-160 How may corporations exempt
corporate officers from unemployment insurance cover-
age? (1) Subject to RCW 50.04.165 and the other require-
ments of this section, a corporation may exempt one or more
corporate officers from coverage by notifying the department
on a form approved by the department. The form must be
signed by each exempted officer. Unless the corporate offi-
cer exempted is the only officer of the corporation, the form
must also be signed by another corporate officer verifying the
decision to be exempt from coverage.

(2) The election to exempt corporate officers is effective
immediately if made within thirty days of when the corpora-
tion first registers with the department as an employer under
RCW 50.12.070 or within thirty days of when the corporation
changes its status with the department from inactive to active
employer. If the election to exempt corporate officers is made
after that, the exemption is effective on January 1 of the fol-
lowing calendar year. The corporation must send written
notice to the department by January 15 for the exemption to
be effective on January 1 of that year. The exemption is not
effective until filed with the department and will not be
applied retroactively, except for the period from January 1 to
January 15 if the notice is sent by January 15. A corporation
is not eligible for refund or credit for periods before the effec-
tive date of the exemption.

(3) A public company as defined in RCW 23B.01.400
may exempt any bona fide corporate officer:

(a) Who is voluntarily elected or voluntarily appointed
under the articles of incorporation or bylaws of the corpora-
tion;

(b) Who is a shareholder of the corporation;

(c) Who exercises substantial control in the daily man-
agement of the corporation; and

(d) Whose primary responsibilities do not include the
performance of manual labor.

(4) A corporation that is not a public company may
exempt eight or fewer bona fide corporate officers who vol-
untarily agree to be exempted from coverage and sign a form
approved by the department verifying this. These corporate
officers must be voluntarily elected or voluntarily appointed
under the articles of incorporation or bylaws of the corpora-
tion and must exercise substantial control in the daily man-
agement of the corporation.

(5) A corporation that is not a public company may
exempt any number of corporate officers if all exempted offi-
cers of the corporation are related by blood within the third
degree or by marriage to a person related by blood within the
third degree. If any of the corporate officers fail to qualify for
this exemption because they are not related by blood or mar-
riage as required, then none of the corporate officers may
qualify under this subsection, although they may still qualify
under subsection (4) of this section. This is an alternative and
not an addition to exemptions under subsection (4) of this
section.

For example, a husband and wife or a domestic partner,
their biological or adopted children or stepchildren, grand-
children, and great grandchildren, their brothers and sisters,
their nephews and nieces, and the spouses or domestic part-
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ners of any of these people could qualify for exemption as
corporate officers under this section without being limited to
eight individuals. However, if any of the corporate officers
exempted do not meet this test, then this subsection does not
apply.

(6) This section does not apply to officers of a corpora-
tion covered by chapter 50.44 RCW (some nonprofit or gov-
ernment organizations) or chapter 50.50 RCW (Indian
tribes).

AMENDATORY SECTION (Amending WSR 10-01-156,
filed 12/22/09, effective 1/22/10)

WAC 192-310-190 When is a corporate officer with
ten percent ownership considered unemployed? (1) This
section applies to:

(a) A corporate officer who owns ten percent or more

((efthe-outstandingstoek)) of the corporation; or

(b) A corporate officer who is a family member of
another corporate officer who owns ten percent or more ((ef
the-eutstandingstoek)) of the corporation. For purposes of
this section, a "family member" is a person related by blood
or marriage or domestic partnership as parent, stepparent,
grandparent, spouse or domestic partner, child, brother, sis-
ter, stepchild, adopted child, or grandchild.

(c) Percentage ownership of the corporation may be
measured by the percentage owned of outstanding stock or
shares of the corporation.

(2) A corporate officer whose claim for benefits is based
on any wages with that corporation is not considered unem-
ployed in any week during the individual's term of office,
even if wages are not being paid at the time. The corporate
officer is considered unemployed and potentially eligible for
benefits if the corporation dissolves or if the officer perma-
nently resigns or is permanently removed as a corporate offi-
cer under the articles of incorporation or bylaws.

(3) For purposes of this section, "permanently”" means
for a period of indefinite duration, but expected to extend at
least through the claimant's benefit year end date. If at any
time during the benefit year the claimant resumes his or her
position as an officer with the corporation, all benefits paid
during that benefit year will be considered an overpayment
and the claimant will be liable for repayment.

(4) A corporation must provide notice to the department
in a format approved by the department when the ownership
((efthe)) percentage of ((steek)) a corporate officer increases
to become ten percent or more or decreases to become less
than ten percent. The notice is due by the time the next quar-
terly tax and wage report is due from the corporation.

AMENDATORY SECTION (Amending WSR 05-19-017,
filed 9/9/05, effective 10/10/05)

WAC 192-320-005 What is "experience?" ((—))
(RCW 50.29.021.) As used in this chapter, the term "experi-
ence" includes matters that have a direct relation to the risk of
unemployment. Any benefits paid that are based on wages
paid by the employer and chargeable under RCW
((56:29-620)) 50.29.021 are considered experience.
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AMENDATORY SECTION (Amending WSR 10-16-038,
filed 7/26/10, effective 8/26/10)

WAC 192-320-065 How does an employer request
relief of benefit charges? (RCW 50.29.021.) For purposes

of RCW 50.29.021, a contribution-paying ((renleecal-gevern-
ment)) base year employer may request relief from certain
benefit charges which result from the payment of benefits to
an individual. This section does not apply to local govern-
ments.

(1) Employer added to a monetary determination as
the result of a redetermination. The employer's request for
relief of benefit charges must be received or postmarked
within thirty days of ((ma#ling)) when the department mails
the notification of redetermination (Notice to Base Year
Employer - EMS 166).

(2) Timely response. The commissioner may consider a
request for relief of benefit charges that has not been received
or postmarked within thirty days as timely if the employer
establishes good cause for the untimely response.

(3) Additional information.

(a) The employer shall provide the information
requested by the department within thirty days of the mailing
date of the department's request.

(b) It shall be the responsibility of the employer to pro-
vide all pertinent facts to the satisfaction of the department to
make a determination of relief of benefits charges, or good
cause for failure to respond in a timely manner.

(c) Failure to respond within thirty days will result in a
denial of the employer's request for relief of benefit charges
unless the employer establishes good cause for the untimely
response.

(4) Denial and appeal of request. Any denial of a
request for relief of benefit charges shall be in writing ((ané

i i ))._The denial may be

appealed under RCW 50.32.050.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-320-070 What conditions apply for relief
of benefit charges due to a voluntary quit? (RCW 50.29.-
021.) (1) A contribution-paying ((renleeal-government))
base year employer, who has not been granted relief of
charges under RCW 50.29.021(3), may request relief of
charges for a voluntary quit not attributable to the employer
under RCW 50.29.021(4) and WAC 192-320-065. This sec-
tion does not apply to local governments.

(2) Reasons for a voluntary quit not attributable to
the employer. A claimant may have been denied unemploy-
ment benefits for voluntarily quitting work without good
cause, but subsequently requalify for unemployment benefits
through work and earnings. Even if the claimant has requali-
fied for benefits, the following reasons for leaving work will
be considered reasons not attributable to the employer:

(a) The claimant's illness or disability or the illness, dis-
ability or death of a member(s) of the claimant's immediate
family;

(b) The claimant's domestic responsibilities;

(c) Accepting a job with another employer;
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(d) Relocating for a spouse's or domestic partner's
employment;

(e) Starting or resuming school or training;

(f) Being in jail;

(g) The distance to the job site when the job was
accepted and the distance at the time of the quit remained the
same; or the job location may have changed but the distance
traveled or difficulty of travel was not increased;

(h) Being dissatisfied with wages, hours or other work-
ing conditions generally known when the job was accepted,
and the working conditions are determined suitable for the
occupation in the claimant's labor market; and

(i) (Pemestie—violenee-which-eauses—the-elatmantrea-

dize-the-safety-of)) Separation necessary to protect the claim-
ant or any member of the claimant's immediate family from
domestic violence or stalking; and

(j) Entry into an apprenticeship program approved by the
Washington state apprenticeship training council.

(3) Reasons for a voluntary quit considered attribut-
able to employer are those work-related factors of such a
compelling nature as to cause a reasonably prudent person to
leave employment. The work factors must have been reported
to the employer if the employer has reasons not to be aware
of the conditions, and the employer failed to improve the fac-
tors within a reasonable period of time. The reason for quit-
ting may or may not have been determined good cause for
voluntarily leaving work under RCW 50.20.050. For benefit
charging purposes, however, such work-related factors may
include, but are not limited to:

(a) Change in work location which causes an increase in
distance and/or difficulty of travel, but only if it is clearly
greater than is customary for workers in the individual's clas-
sification and labor market;

(b) Deterioration of work site safety provided the
employee has reported such safety deterioration to the
employer and the employer has failed to correct the hazards
within a reasonable period of time;

(c) Employee skills no longer required for the job;

(d) Unreasonable hardship on the health or morals of the
employee;

(e) Reductions in hours;

(f) Reduction in pay;

(g) Notification of impending layoff; and

(h) Other work-related factors the commissioner consid-
ers pertinent.

AMENDATORY SECTION (Amending WSR 10-16-038,
filed 7/26/10, effective 8/26/10)

WAC 192-320-085 When is an overpayment of bene-
fits((—Eredit)) credited to an employer's account((z))2
Benefits paid shall be recoverable to the extent allowable
pursuant to RCW 50.20.190 in the event that the decision
allowing benefits is ultimately modified or reversed. ((Sueh
wltimate)) Reversal or modification shall not affect previous
benefit charges ((based-therees)) ultimately modified or
reversed; however, benefit credits in an amount equal to the
erroneous charges shall be applied to the employer's account
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for the quarter in the calendar year in which the decision is
ultimately modified or reversed.

AMENDATORY SECTION (Amending WSR 03-22-032,
filed 10/28/03, effective 11/28/03)

WAC 192-330-110 ((Delinqueneies:)) What tax rate
is assigned to a delinquent employer who becomes a con-
tribution-paying employer? RCW 50.29.025 (DHt)-and
2)e)1))) specifies the tax rate that shall be charged to
employers who have failed to pay their contributions and
who are not in compliance with a deferred payment contract.
The tax rate established by that section shall also be assigned
to a reimbursable employer (one who makes payments in lieu
of contributions) who is delinquent in its payments and elects
or is required to become a contribution-paying employer.

AMENDATORY SECTION (Amending WSR 03-22-032,
filed 10/28/03, effective 11/28/03)

WAC 192-330-150 How may the option to make pay-
ments in lieu of contributions be revoked for tribes and

tribal entities((—))2_(RCW 50.50.040.) (1) In any revoca-
tion action, the department will treat the entire tribe as a sin-
gle entity. If any tribal entity or unit becomes delinquent, the
entire tribe will be treated as delinquent. If any entity of the
tribe is a contribution-paying employer and is delinquent, the
entire tribe will be treated as a contribution-paying employer
and will be subject to revocation of coverage.

(2) The ninety day response period in RCW 50.50.040
(1)(a) and the one hundred eighty day response period((s)) in
RCW 50.50.040 (2)(a) begin with the date the tax statement
is received, which is deemed to be three days after it is
mailed to the employer by the department.

AMENDATORY SECTION (Amending WSR 04-23-058,
filed 11/15/04, effective 12/16/04)

WAC 192-340-100 What reasonable audit
expenses((—)) may the department charge if an employer
knowingly misrepresents payroll? (RCW 50.12.220
(E))) (3).) If an employer knowingly misrepresents its

payroll to the department, it shall be liable for the reasonable
expenses ((for)) of auditing ((an-employer's)) its books and

collecting taxes. These may include:

(1) Salaries and benefits based on the payrolls docu-
mented for state staff conducting the audit (including report-
ing and follow-up costs);

(2) Communication costs such as telephone charges for
arranging the audit, e-mails, mail or similar communication
services;

(3) Travel costs for expenses such as transportation,
lodging, subsistence and related items incurred by state
employees traveling for the purpose of conducting the audit.
Such costs may be charged on an actual cost basis or on a per
diem or mileage basis in lieu of actual costs incurred, or on a
combination of the two, provided the method used is applied
to an entire trip, and results in charges consistent with those
normally allowed by the department;

(4) Customary standard commercial airfare costs (coach
or equivalent);
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(5) Costs for materials and supplies (including the costs
of producing reports and audit findings);

(6) Equipment costs necessary for conducting the audit;

(7) Collection costs, including court costs, lien and war-
rant fees, and related costs; and

(8) Other costs which the department establishes that are
directly related to the audit or collection of the penalty

(((+€7)) e.g., appeal costs).

AMENDATORY SECTION (Amending WSR 07-23-131,
filed 11/21/07, effective 1/1/08)

WAC 192-350-010 What is a predecessor-successor
relationship? (1) This section applies only to those individu-
als and organizations that meet the definition of an employer
contained in RCW 50.04.080.

(2) A predecessor-successor relationship exists when a
transfer occurs and one business (successor) acquires all or
part of another business (predecessor). It may arise from the
transfer of operating assets, including but not limited to the
transfer of one or more employees from a predecessor to a
successor. It may also arise from an internal reorganization of
affiliated companies. Whether or not a predecessor-succes-
sor relationship (including a "partial predecessor" or "partial
successor" relationship) exists depends on the totality of the
circumstances.

(3) Predecessor. An employer may be a "predecessor,"
including a "full predecessor" or "partial predecessor." if,
during any calendar year, it transfers any of the following to
another individual or organization:

(a) All or part of its operating assets as defined in subsec-
tion (5) of this section; or

(b) A separate unit or branch of its trade or business.

(4) Successor. A "successor" may be either a "full suc-
cessor" or a "partial successor." An employer may be a "full
successor" if, during any calendar year, it acquires substan-
tially all of a predecessor employer's operating assets. It may
be a "partial successor" if, during any calendar year, it
acquires:

(a) Part of a predecessor employer's operating assets; or

(b) A separate unit or branch of a predecessor employer's
trade or business.

(5) Operating assets. "Operating assets" include the
resources used in the normal course of business to produce
operating income. They may include resources that are real or
personal, and tangible or intangible. Examples include land,
buildings, machinery, equipment, stock of goods, merchan-
dise, fixtures, employees, or goodwill. "Goodwill" includes
the value of a trade or business based on expected continued
customer patronage due to its name, reputation, or any other
factor.

(6) Transfer of assets. Transfers from a predecessor to
a successor employer may occur by sale, lease, gift, or any
legal process, except those listed in subsection (9) of this sec-
tion.

(7) Simultaneous acquisition. For purposes of succes-
sor simultaneous acquisition, the term "simultaneous" means
all transfers that resulted from acquiring or reorganizing the
business, beginning when the acquisition started and ending
when the primary unit is transferred.
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(8) Factors. Factors should be weighed instead of

Washington State Register, Issue 10-23

AMENDATORY SECTION (Amending WSR 07-23-131,

merely adding up the number of individual factors. No single
factor is necessarily conclusive((;bat))._Some of the factors
which the department may consider as favoring establish-
ment of a predecessor-successor (including a "full successor"
or "partial successor") relationship are:

(a) Whether the employers are in the same or a like busi-
ness (e.g., providing similar or comparable goods or services
or serving the same market);

(b) Whether the asset(s) transferred constitute a substan-
tial or key portion of similar assets for either the predecessor
OT SUCCESSOT;

(c) Whether the assets were transferred directly and not
through an independent third party;

(d) Whether multiple types of assets (e.g., employees,
real property, equipment, goodwill) transferred,

(e) Whether a significant number or significant group of
employees transferred between employers;

(f) Whether the assets transferred at the same time or in
a connected sequence, as opposed to several independent
transfers;

(g) Whether the business name of the first employer con-
tinued or was used in some way by the second employer;

(h) Whether the second employer retained or attempted
to retain customers of the first employer;

(1) Whether there was relative continuity and not a sig-
nificant lapse in time between the operations of the first and
second employers;

(j) Whether there was continuity of management
between employers;

(k) Whether the employers shared one or more of the
same or related owners;

(1) Whether documents, such as a contract or corporate
minutes, show the sale or transfer of a business or a portion of
a business; and

(m) Whether other factors indicate that a predecessor-
successor relationship exists.

(9) Exceptions. A predecessor-successor relationship
will not exist:

(a) For the purposes of chapter 50.24 RCW (payment of
taxes), when the property is acquired through court proceed-
ings, including bankruptcies, to enforce a lien, security inter-
est, judgment, or repossession under a security agreement
unless the court specifies otherwise;

(b) For the purposes of chapter 50.29 RCW (experience
rating), when any four consecutive quarters, one of which
includes the acquisition date, pass without reportable
employment by the predecessor, successor, or a combination
of both.

(10) Burden of proof. The department has the burden to
prove by a preponderance of the evidence that a business is
the successor or partial successor to a predecessor business.
However, if a business fails to respond to requests for infor-
mation necessary to determine a predecessor-successor rela-
tionship, the department may meet its burden by applying
RCW 50.12.080 to determine the necessary facts.
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WAC 192-350-070 What effect does a predecessor-
successor relationship have on tax rates? (1) Under RCW
50.29.062(1), if the successor is an employer at the time of
the transfer of a business, the successor's tax rate shall remain
unchanged for the rest of the calendar year. Beginning on
January 1 of the year after the transfer and until the successor
qualifies for its own rate, the successor's tax rate for each rate
year shall combine the successor's experience with the expe-
rience of the predecessor or the relevant portions of the par-
tial predecessor.

(2)(a) Under RCW 50.29.062 (2)(b), if the successor is
not an employer at the time of the transfer of a business and
if the transfer occurs after January 1, 2005, the successor's tax
rate for the rest of the calendar year shall be the same as the
predecessor employer at the time of the transfer. Any experi-
ence attributable to the predecessor shall be transferred to the
successor.

(b) Under RCW 50.29.062 (2)(b)(ii), if there is a sub-
stantial continuity of ownership, control, or management by
the successor, beginning on January 1 after the transfer, the
successor's tax rate shall be based on a combination of the
successor's experience and the transferred experience from
the predecessor.

(c) Under RCW 50.29.062 (2)(b)(i), if there is not a sub-
stantial continuity of ownership, control, or management by
the successor, beginning on January 1 after the transfer, the
successor's tax rate shall be assigned under RCW 50.29.062

(2)(b)(1)(B). However, if the predecessor terminates business
on December 31st of any year and the successor begins busi-

ness on January 1st of the next year, the department will cal-
culate tax rates as if the transfer occurred on January 1st.
Therefore, the department will assign a tax rate to the prede-
cessor for January st and that rate will transfer to the succes-
sor.

(3) If the successor simultaneously acquires businesses
from two or more employers with different tax rates, the suc-
cessor's tax rate shall be assigned under RCW 50.29.062
(2)(b)(iii).

(4) The tax rate on any payroll retained by a predecessor
employer shall remain unchanged for the rest of the rate year
in which the transfer occurs. Beginning on January 1 after the
transfer, the predecessor's tax rate shall be assigned under
RCW 50.29.062 (3)(b).

(5) Changes in rate class for a predecessor or successor
are effective only for the rate year the information was pro-
vided and for subsequent rate years.

(6) This section does not apply to a transfer of less than
one percent of a business.

(7) This section does not apply if there is "SUTA dump-
ing" under RCW 50.29.063.

NEW SECTION

WAC 192-350-090 When does an employer quit or
dispose of a business for purposes of successor liability?
(RCW 50.24.210.) For purposes of RCW 50.24.210, an
employer is considered to have quit business or disposed of
its business or stock of goods if it disposes of substantially all
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of its operating assets. An employer is also considered to
have quit business or disposed of its business or stock of
goods if it transfers operating assets and retains only assets
that do not have substantial net value or that are lower in
value than total unemployment taxes, penalties, and interest
owed. If an employer quits business or disposes of its busi-
ness or stock of goods and has more than one successor, all
successors are jointly and severally liable for any unemploy-
ment taxes due unless the employer and all successors have
notified the department in writing and the department has
approved apportioning any unemployment tax liability
between the successors.
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PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed November 12, 2010, 10:09 a.m., effective December 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule implements section 1, chapter 72,
Laws of 2010 (SSB 6524), by altering the formula for calcu-
lating unemployment insurance tax rates for employers who
are delinquent in paying their taxes and filing reports.

Citation of Existing Rules Affected by this Order:
Amending WAC 192-320-035.

Statutory Authority for Adoption:
50.12.040.

Adopted under notice filed as WSR 10-20-157 on Octo-
ber 6, 2010.

A final cost-benefit analysis is available by contacting
Juanita Myers, Employment Security Department, P.O. Box
9046, Olympia, WA 98507-9046, phone (360) 902-9665, fax
(360) 902-9799, e-mail jmyers@esd.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 1, Repealed 0.

Date Adopted: November 12, 2010.

RCW 50.12.010,

Paul Trause
Commissioner

AMENDATORY SECTION (Amending WSR 09-24-009,
filed 11/20/09, effective 12/21/09)

WAC 192-320-035 How are unemployment insur-
ance tax rates determined for employers who are delin-
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quent on taxes or reports through rate vear 2010? For rate
years through 2010:

(1) An employer that has not submitted by September 30
all reports, taxes, interest, and penalties required under Title
50 RCW for the period preceding July 1 of any year is not a
"qualified employer."

(2) For purposes of this section, the department will dis-
regard unpaid taxes, interest, and penalties if they constitute
less than either one hundred dollars or one-half of one percent
of the employer's total tax reported for the twelve-month
period immediately preceding July 1. These minimum
amounts only apply to taxes, interest, and penalties, not to
failure to submit required reports.

(3)(a) This section does not apply if the otherwise quali-
fied employer shows to the satisfaction of the commissioner
that he or she acted in good faith and that application of the
rate for delinquent taxes would be inequitable. This exception
is to be narrowly construed to apply at the sole discretion of
the commissioner, recognizing that the delinquent tax rate
only applies after the employer has already received a grace
period of not less than two months beyond the normal due
date for reports and taxes due. The commissioner's decision
shall be subject to review only under the arbitrary and capri-
cious standard and shall be reversed in administrative pro-
ceedings only for manifest injustice based on clear and con-
vincing evidence.

(b) Except for services under RCW 50.04.160 performed
in domestic service in a private home, local college club, or
local chapter of a college fraternity or sorority, the commis-
sioner will not find in the usual course of business that appli-
cation of the rate for delinquent taxes would be inequitable:

(1) If the employer has been late with filing or with pay-
ment in more than one of the last eight consecutive quarters
immediately preceding the applicable period,

(i1) If the delinquency was due to absences of key per-
sonnel and the absences were because of business trips, vaca-
tions, personnel turnover, or terminations;

(iii) If the delinquency was due to adjusting by more than
two quarters the liable date when the employer first had
employees; or

(iv) If the employer is a successor, the rate for delinquent
taxes is based on the predecessor, and the successor could or
should have determined the predecessor's tax status at the
time of the transfer.

(c) Examples of when the commissioner may find that
application of the rate for delinquent taxes would be inequita-
ble include if the delinquency results from:

(i) An employer reducing its tax payment by the amount
specified as a credit on the most recent account statement
from the department, when the credit amount is later deter-
mined to be inaccurate;

(i1) Taxes due which are determined as the result of a
voluntary audit;

(iii) Resolution of a pending appeal and any amounts due
are paid within thirty days of the final resolution of the
amount due or the department approves a deferred payment
contract within thirty days of the final resolution of the
amount due;

(iv) The serious illness or death of key personnel or their
family that extends throughout the period in which the tax
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could have been paid prior to September 30 and no reason-
able alternative personnel were available and any amounts
due are paid no later than December 31 of such year; or

(v) An employee or other contracted person committing
fraud, embezzlement, theft, or conversion, the employer
could not immediately detect or prevent the wrongful act, the
employer had reasonable safeguards or internal controls in
place, the employer filed a police report, and any amounts
due are paid within thirty days of when the employer could
reasonably have discovered the illegal act.

(d) When determining whether an employer acted in
good faith and that application of the rate for delinquent taxes
would be inequitable, the following factors are considered
neutral and neither support nor preclude waiver of the rate for
delinquent taxes:

(i) The harshness of the burden on the employer caused
by application of the rate for delinquent taxes;

(ii) Lack of knowledge by the employer, bookkeepers,
accountants, or other financial advisors about application of
the law or the potential harshness of the rate;

(iii) Delay by the employer or its representative in open-
ing mail or receiving other notice from the department; or

(iv) Error by a payroll, bookkeeping, or accounting ser-
vice on behalf of an employer.

(4) The department shall provide notice to the employer
or employer's agent that the employer may be subject to the
higher rate for delinquent taxes if the employer does not com-
ply with this section. Notice may be in the form of an insert
or statement in July, August, or September billing statements
or in a letter or notice of assessment. Evidence of the routine
practice of the department in mailing notice in billing state-
ments or in a notice of assessment shall be sufficient to estab-
lish that the department provided this notice. No notice need
be provided to an employer that is not currently registered
and active.

(5) An employer that is not a "qualified employer”
because of failure to pay contributions when due shall be
assigned an array calculation factor rate two-tenths higher
than that in rate class 40, unless the department approves a
deferred payment contract with the employer by September
30 of the previous rate year. If an employer with an approved
deferred payment contract fails to make any one of the pay-
ments or fails to submit any tax report and payment in a
timely manner, the employer's tax rate shall immediately
revert to an array calculation factor rate two-tenths higher
than in rate class 40.

(6) An employer that is not a "qualified employer”
because of failure to pay contributions when due shall be
assigned a social cost factor rate in rate class 40.

(7) Assignment of the rate for delinquent taxes is not
considered a penalty which is subject to waiver under WAC
192-310-030.

(8) The amendments to this section effective July 26,
2009, apply only to tax rates assigned after that date.

NEW SECTION

WAC 192-320-036 How are unemployment insur-
ance tax rates determined for employers who are delin-
quent on taxes or reports, beginning in rate year 2011? (1)
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An employer that has not submitted by September 30th all
reports, taxes, interest, and penalties required under Title 50
RCW for the period preceding July 1st of any year is not a
"qualified employer."

(2) For purposes of this section, the department will dis-
regard unpaid taxes, interest, and penalties if they constitute
less than either one hundred dollars or one-half of one percent
of the employer's total tax reported for the twelve-month
period immediately preceding July Ist. These minimum
amounts only apply to taxes, interest, and penalties, not fail-
ure to submit required reports.

(3)(a) This section does not apply if the otherwise quali-
fied employer shows to the satisfaction of the commissioner
that he or she acted in good faith and that application of the
rate for delinquent taxes would be inequitable. This excep-
tion is to be narrowly construed to apply at the sole discretion
of the commissioner, recognizing that the delinquent tax rate
only applies after the employer has already received a grace
period of not less than two months beyond the normal due
date for reports and taxes due. The commissioner's decision
shall be subject to review only under the arbitrary and capri-
cious standard and shall be reversed in administrative pro-
ceedings only for manifest injustice based on clear and con-
vincing evidence.

(b) The commissioner will not find in the usual course of
business that application of the rate for delinquent taxes
would be inequitable:

(1) If the employer has been late with filing or with pay-
ment in more than one of the last eight consecutive quarters
immediately preceding the applicable period,

(i1) If the delinquency was due to absences of key per-
sonnel and the absences were because of business trips, vaca-
tions, personnel turnover, or terminations;

(iii) If the delinquency was due to adjusting by more than
two quarters the liable date when the employer first had
employees; or

(iv) If the employer is a successor, the rate for delinquent
taxes is based on the predecessor, and the successor could or
should have determined the predecessor's tax status at the
time of the transfer.

The limitations in (b) of this subsection do not apply to
services under RCW 50.04.160 performed in domestic ser-
vice in a private home, local college club, or local chapter of
a college fraternity or sorority.

(c) Examples of when the commissioner may find that
application of the rate for delinquent taxes would be inequita-
ble include if the delinquency results from:

(i) An employer reducing its tax payment by the amount
specified as a credit on the most recent account statement
from the department, when the credit amount is later deter-
mined to be inaccurate;

(i1) Taxes due which are determined as the result of a
voluntary audit;

(iii) Resolution of a pending appeal and any amounts due
are paid within thirty days of the final resolution of the
amount due or the department approves a deferred payment
contract within thirty days of the final resolution of the
amount due;

(iv) The serious illness or death of key personnel or their
family that extends throughout the period in which the tax
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could have been paid prior to September 30th and no reason-
able alternative personnel were available and any amounts
due are paid no later than December 31st of such year; or

(v) An employee or other contracted person committing
fraud, embezzlement, theft, or conversion, the employer
could not immediately detect or prevent the wrongful act, the
employer had reasonable safeguards or internal controls in
place, the employer filed a police report, and any amounts
due are paid within thirty days of when the employer could
reasonably have discovered the illegal act.

(d) When determining whether an employer acted in
good faith and that application of the rate for delinquent taxes
would be inequitable, the following factors are considered
neutral and neither support nor preclude waiver of the rate for
delinquent taxes:

(1) The harshness of the burden on the employer caused
by application of the rate for delinquent taxes;

(i1) Lack of knowledge by the employer, bookkeepers,
accountants, or other financial advisors about application of
the law or the potential harshness of the rate;

(iii) Delay by the employer or its representative in open-
ing mail or receiving other notice from the department; or

(iv) Error by a payroll, bookkeeping, or accounting ser-
vice on behalf of an employer.

(4) The department shall provide notice to the employer
or employer's agent that the employer may be subject to the
higher rate for delinquent taxes if the employer does not com-
ply with this section. Notice may be in the form of an insert
or statement in July, August, or September billing statements
or in a letter or notice of assessment. Evidence of the routine
practice of the department in mailing notice in billing state-
ments or in a notice of assessment shall be sufficient to estab-
lish that the department provided this notice. No notice need
be provided to an employer that is not currently registered
and active.

(5)(a) An employer that is not a "qualified employer"
because of failure to pay contributions when due shall be
assigned the array calculation factor rate it would otherwise
have had if it had not been delinquent, plus an additional one
percent. If the employer fails to pay contributions when due
for a second or more consecutive year, it shall be assigned the
array calculation factor rate it would otherwise have had if it
had not been delinquent, plus an additional two percent.

(b) If the employer fails to provide quarterly tax reports
and the department cannot otherwise calculate what tax rate
the employer would otherwise have had if it had not been
delinquent, the department shall use the higher of the rate cal-
culated under RCW 50.29.025 (2)(d) (NAICS rate with one
percent minimum) or the last annual rate assigned to the
employer.

(c) The higher rate for an employer in (a) of this subsec-
tion shall not apply if the employer enters a deferred payment
contract approved by the agency by September 30th of the
previous rate year.

(d) If, after September 30th of the previous rate year and
within thirty days after the date the department sent its first
subsequent tax rate notice to the employer, an employer in (a)
of this subsection pays all amounts owed or enters a deferred
payment contract approved by the agency, the additional rate
shall be one-half percent less than it would otherwise have
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been in (a) of this subsection. "First subsequent tax rate
notice to the employer" means the first notice to the employer
assigning that specific delinquent tax rate, regardless of
whether the notice is part of the department's annual tax rate
run.

(e) If an employer with an approved deferred payment
contract fails to make any one of the payments or fails to sub-
mit any tax report and payment in a timely manner, the
employer's tax rate shall immediately revert to the rate in (a)
of this subsection.

(6) An employer that is not a "qualified employer"
because of failure to pay contributions when due shall be
assigned a social cost factor rate in rate class 40. The tax rate
caps for "qualified employers" in RCW 50.29.025 shall not
apply either to the calculation of the social cost factor rate in
rate class 40 or to the sum of the array calculation factor rate
and the graduated social cost factor rate for employers that
are not "qualified employers."

(7) An employer that is not a "qualified employer"
because it is a successor and its predecessor was not a "qual-
ified employer" shall be assigned rates based on its successor
status.

(8) Assignment of the rate for delinquent taxes is not
considered a penalty that is subject to waiver under WAC
192-310-030.

WSR 10-23-074
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed November 15, 2010, 10:12 a.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 181-77-005 and 181-77-025 contains
technical errors describing requirements for career and tech-
nical education certificates in mathematics and science.
Changes errors and citations. Provides for certain career and
technical education endorsements to be assigned basic educa-
tion courses.

Citation of Existing Rules Affected by this Order:
Amending x [WAC 181-77-005 and 181-77-025].

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 10-20-001 on Sep-
tember 22, 2010.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 2, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2010.

David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 08-16-004,
filed 7/23/08, effective 8/23/08)

WAC 181-77-005 Types of career and technical edu-
cation certificates. The following types of certificates shall
be issued:

(1) Teacher. The teacher certificate authorizes service as
a teacher in the school district(s) or skills center(s) and shall
be issued in one of the following categories and/or in a spe-
cific subcategory of the major category as approved by the
professional educator standards board and/or its designee:

(a) Agriculture education;

(b) Business and marketing education;

(c) Family and consumer sciences education;

(d) Technology education;

(e) Trade and industrial;

(f) Health occupations;

(g) Career choices;

(h) Coordinator for worksite learning; or

(i) New and emerging fields;

(j) Categories which may be added to a continuing career
and technical education certificate are:

(1) Mathematics applied. To add this category, the candi-
date shall:

' (A) ((

md-u%ﬁw—&ader—ehapter—l—%—l—%@)) Hold a contlnulng

career and technical education certificate based on WAC
181-77-041;

(B) Hold ((anx—appreved)) a baccalaureate degree or

higher in a math-related area such as engineering from a
regionally accredited college or university pursuant to WAC

181-79A-030(5);
(C) ((He}d—a—eeﬁ%mmﬂg—eafeeﬁaﬂd—teehmea{—edﬁe&ﬁeﬂ
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(A) ((Halvle—eemp%eted—a—sea%eﬂ&ppfeved—eafeer—&ﬂd—teeh-

)) Hold a

continuing career and technical education certificate based on
WAC 181-77-041;

(B) Hold ((an—approved)) a baccalaureate degree or

higher in a science-related area such as engineering or in a
medical field from a regionally accredited college or univer-
sity pursuant to WAC 181-79A-030(5);

(C) ((Held—a—econtinuing—eareerand-technical-edueation

B))) Be fully contracted as a teacher or long-term sub-
stitute by a Washington public school;

((€8))) (D) Pass the appropriate science, biology, chem-
istry, physics, or earth and space science subject knowledge
test approved by the professional educator standards board;
and

((9)) (E) Document a minimum of one year teaching
experience in agriculture education, health occupations, or
((tfaée—&ﬂd—mdus&ka-l)) skilled and technical science courses.

(2) Director. The director certificate authorizes service
as a career and technical education director, as an assistant
director, or as a career and technical education supervisor in
the school district(s) or skills center(s);

(3) Counselor. The career and technical education coun-
selor certificate authorizes service in the role of career and
technical education guidance and counseling;

(4) Occupational information specialist. The occupa-
tional information specialist certificate authorizes service in
the role as an occupational information specialist.

AMENDATORY SECTION (Amending WSR 08-16-004,
filed 7/23/08, effective 8/23/08)

WAC 181-77-025 Personnel assignment. Career and
technical education teachers teaching other secondary school
subjects and career and technical education counselors serv-
ing in addition as general counselors need to hold a valid cer-
tificate as provided for in chapter 181-79A WAC. ((Career

B))) Be fully contracted as a teacher or long-term sub-
stitute teacher by a Washington public school;

((8))) (D) Pass the mathematics subject knowledge test
approved by the professional educator standards board; and

(()) (E) Document a minimum of one year teaching
experience in technology education or ((trade-and-industrial))
skilled and technical science courses.

(i1) Science applied, biology applied, chemistry applied,

edueaﬂma—sete&ee—u&&der—\\%&l—&k—?—?-@@é—)) CTE teachers
who have earned a certificate for mathematics applied, sci-

ence applied, biology applied, chemistry applied, physics
applied, or earth and space science applied category are eligi-

ble for teaching assignments in general education mathemat-
ics, science, biology, chemistry, physics, or earth and space

physics or earth and space science applied. To add ((this-eat-
egoery)) these categories, the candidate shall:
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WSR 10-23-075
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed November 15, 2010, 10:29 a.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule will edit existing language, updating
terms and phrases to accurately reflect current national prac-
tices associated with traffic control for bicycle races utilizing
state highways.

Citation of Existing Rules Affected by this Order:
Amending WAC 468-400-010, 468-400-020, 468-400-030,
and 468-400-040.

Statutory Authority for Adoption: RCW 47.36.030.

Adopted under notice filed as WSR 10-20-153 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 15, 2010.

Stephen T. Reinmuth

Chief of Staff

AMENDATORY SECTION (Amending Order 171, filed
2/26/98, effective 3/29/98)

WAC 468-400-010 Policy. It is the policy of the Wash-
ington state department of transportation (department) to per-
mit bicycle racing on state highways in accordance with the
conditions and regulations set forth in this ((eede)) chapter
and the latest edition of the "Washington State Bicycle Rac-
ing Guidelines."

AMENDATORY SECTION (Amending Order 171, filed
2/26/98, effective 3/29/98)

WAC 468-400-020 Definitions. Bicycles are defined in
RCW ((47-64-671146-04-671})) 46.04.071. Bicycle racing
means any contest of speed or competition ((where)) con-
ducted on bicycles ((are-tised)). Bicycle racing permits riding
with more than two riders abreast on a roadway. This ((eede))

chapter applies to all bicycle racing events ((ir-which-bieyele

racing-takesplaee)) conducted on state highways, including
the following types

(1) Duathlon, triathlon, or multisport event. ((A)) Duath-
lons, triathlons, or multisport ((raee)) events are competitions
in which bicycle racing forms an essential component ((efthe
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complete-event)). The bicycle race portion of these events is
conducted similar to a time trial.

(2) Time trial. Time trials are events in which individuals
or small teams of riders, separately ride the same route and
distance for elapsed time. Time trials are generally started at
preset intervals and held on an out-and-back or circuit course.

(3) Criterium. Criteriums are massed start, high speed
bicycle race events in which riders race around a closed cir-
cuit course to compete for order of finish. Criteriums are usu-
ally held on closed urban or suburban public streets. The
course is normally one-half to one mile ((intength)) long.

(4) Road race. Road races are massed start events in
which riders complete a race course for order of finish. The
course may be point-to-point, a large circuit, or repeated laps
of a shorter circuit. Road races are usually held on rural or
suburban roads, but may also ((take-place-en)) utilize urban
streets.

(5) Rolling enclosure. A rolling enclosure is a type of
traffic control where escort vehicles form ((&)) an enclosed
caravan for the exclusive use of bicyclists, by leading and fol-

lowing a group of racers. The enclosure ((sets-aside-a-moving
partef)) moves along the roadway in the direction of the race

((ferexehustveuse-of bieyelists)). Racers inside the enclosure
are not required to follow the normal rules of the road but are
controlled by the rules set forth in the "Washington State
Bicycle Racing Guidelines." Racers are not allowed to cross
the ((eentertine)) roadway centerline unless the entire road is
traffic controlled. A rolling enclosure is the typical traffic
control ((ased-te-run)) strategy for a road race.

AMENDATORY SECTION (Amending Order 171, filed
2/26/98, effective 3/29/98)

WAC 468-400-030 Bicycle race permit required. No
bicycle race event may be held on a state highway without an
approved bicycle race permit. All persons or organizations

(permittee) conducting any form of bicycle race on a state
highway shall apply for a bicycle race permit from the appli-
cable (WSPBOT)) department region administrator. The
bicycle race permit must be applied for at least sixty days

before the blcycle race event. ((Ne—bieye}e—faee—eveﬂt—m-ay—be

fﬁ-l-t—)) The ((%LSDQJE)) departmen reglon admmlstrator may
waive these requirements under special conditions.

AMENDATORY SECTION (Amending Order 171, filed
2/26/98, effective 3/29/98)

WAC 468-400-040 Bicycle race permit conditions.
(1) Bicycle race permits shall be granted only under condi-
tions that ensure reasonable safety for ((alt)) participants,
spectators, and other highway users. Reasonable safety
implies that race participants, spectators, and other highway
users have been accommodated ((i)) during the planning
process in a manner ((aste)) that minimizes the possibility of
placing one highway user in conflict with another.

(2) Bicycle race permit requests must include a race
description stating all the pertinent information required to
understanding the bicycle race event. The request must
include a map showing the roadway on which the race will be
held. Applications must specify the number of escort vehicles
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on the roadway used to ((rar-a)) conduct the race, starting and
anticipated ((finish)) finishing time, maximum number of
racers, number and training of course marshals, types of sign-
ing, and communications equipment.

(3) Approval of other involved jurisdictions shall be
obtained prior to formal issuance of a bicycle race permit
from the (WSBOT)) department.

(4) If the race only crosses a state highway, the
((WSBOT)) department region administrator may waive the
need for a bicycle race permit provided the permittee can
show that reasonable traffic control and safety are provided
by the organizer and other road authority: Provided further,
That the permittee provide the indemnification and liability
insurance prescribed in subsections (6) and (7) of this section.

(5) Bicycle racing will not normally be allowed on the
Interstate Highway System.

(6) The permittee shall indemnify, defend and save
harmless the state of Washington for any claim, suit, action
for injuries, death or any other cause of personal injury or
property damage arising from the issuance of a bicycle race
permit, including claims of race participants, pedestrians, or
other roadway users.

(7) The permittee shall obtain liability insurance in an
amount no less than ((ere)) two million dollars to cover the
state of Washington for any and all liabilities, including all
costs, attorney fees, judgments or other expenses, arising
((ent-ef)) from the use of state highways for the bicycle race
event. The state shall be named as an additional insured on all
insurance policies. When motor vehicles participate during
the event, liability insurance for those vehicles is also
required.

(8) When five or more vehicles are lined up behind a
bicycle race and delayed for more than five minutes, the bicy-
cle race shall be neutralized at a place of safety to allow the
delayed vehicles to pass.

(9) Requests for bicycle race permits must comply with
the ((eurrent-W-SDOT)) latest edition of the department's
"Washington State Bicycle Racing Guidelines."

(10) The original or certified copy of the permit must be
available at the bicycle race for the duration of the bicycle
race event.

((cepies—ef)) The "Washington State Bicycle Racing

Guidelines" may be obtained from the ((%Dgsllbieye}e—aﬂd
pedestrianprogramor-a-WSDOT region-office)) depart-

ment's web site.

WSR 10-23-076
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed November 15, 2010, 10:44 a.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends WAC 181-82A-204 to assure that
pathway candidates hold the endorsement related to the path-
way.

Citation of Existing Rules Affected by this Order:
Amending x [WAC 181-82A-204].
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Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 10-20-016 on Sep-
tember 24, 2010.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2010.

David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 10-16-016,
filed 7/22/10, effective 8/22/10)

WAC 181-82A-204 Endorsement requirements. (1)
Candidates completing endorsements required to obtain a
residency certificate, shall complete college/university
teacher preparation programs approved by the professional
educator standards board pursuant to chapter 181-78 A WAC,
which include methodology (see WAC 181-78A-264(5)) and
field experience/internship (see WAC 181-78A-264(6)) and
pursuant to endorsement program approval requirements in
this chapter.

(2) In order to add an additional endorsement, the candi-
date shall:

(a) Have completed a state-approved endorsement pro-
gram which includes methodology (see WAC 181-78A-
264(5)) and addresses all endorsement-specific competencies
adopted and pubhshed by the professwnal educator standards
board ((
instruetion)). The requirement for field experience shall be at
the discretion of the college/university. Provided, that in
cases where programs require a field experience/internship,
the colleges/universities should make every attempt to allow
the individual to complete field-based requirements for the
endorsement within the confines of the individual's teaching
schedule; or

(b) Achieve National Board certification in a Washing-
ton teaching endorsement area and hold a valid National
Board certificate; or

(c) Pass the subject knowledge test approved by the pro-
fessional educator standards board for the certificate endorse-
ment being sought. The instructional methodology and con-
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tent-related skills of the desired subject endorsement must be
compatible with one or more of the current endorsement(s)
on the applicant's teacher certificate, per the list of Pathway 1
endorsements adopted and published by the professional edu-
cator standards board ((and-published-by-the-superintendent
of public-instruetion)). The apphcant must document a mini-

mum of ninety days teaching experience as a teacher via full-
time, part-time, or substitute experience, in a public or state
approved private school, or state agency providing educa-
tional services for students, in the endorsement area that is
compatible in instructional methodology and content-related
skills to the Pathway 1 endorsement; or

(d)(i) Pass the subject knowledge test approved by the
professional educator standards board for the certificate
endorsement being sought and successfully meet all eligibil-
ity criteria and process requirements for Pathway 2 endorse-
ments as adopted and published by the professional educator
standards board ((and-published-bythesuperintendent-of
publie-instruetion)). The desired subject endorsement must

be identified as a Pathway 2 endorsement for one or more of
the current endorsement(s) on the applicant's teacher certifi-
cate, per the list of Pathway 2 endorsements adopted and pub-
lished by the professional educator standards board ((and
published-by-thesuperintendent-ef publie-instruetion)). The
applicant must document a minimum of ninety days teaching
experience as a teacher via full-time, part-time, or substitute
experience, in a public or state approved private school, or
state agency providing educational services for students,
((11)) while holding the endorsement area that is compatible
in instructional methodology and content-related skills to the
Pathway 2 endorsement.

The ninety day teaching requirement is waived per RCW
28A.660.045 for individuals having an elementary education
certificate but who are not employed in positions requiring an
elementary education certificate and pursuing an endorse-
ment in middle level mathematics or science.

(i1) Teacher preparation programs that offer Pathway 2
endorsement programs shall follow process steps as adopted
by the professional educator standards board and published
by the superintendent of public instruction to verify success-
ful completion of the Pathway 2 process and to recommend
adding the endorsement to the applicant's teacher certificate.

(3) Candidates from out-of-state shall be required to
present verification that they completed a state-approved pro-
gram (equivalent to a major) in a Washington endorsement
area.

(4) Course work used to meet endorsement requirements
must be completed through a regionally accredited col-
lege/university.

(5) Only course work in which an individual received a
grade of C (2.0) or higher or a grade of pass on a pass-fail sys-
tem of grading shall be counted toward the course work
required for the approved endorsement program.

(6) Nothing within this chapter precludes a college or
university from adopting additional requirements as condi-
tions for recommendation, by such college or university, to
the superintendent of public instruction for a particular sub-
ject area endorsement.
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WSR 10-23-077
PERMANENT RULES
FOREST PRACTICES BOARD
[Filed November 15, 2010, 10:52 a.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.
Purpose: Amend rules in Title 222 WAC, forest prac-
tices to:

* Incorporate provisions of 2010 natural resources reform
(SHB 2935) pertaining to appeals of forest practices
decisions;

* Incorporate provisions of 2007 legislation (2SSB 5883)
pertaining to the notice of conversion to a nonforestry
use; and

»  Correct a typographical error in WAC 222-30-023.

Citation of Existing Rules Affected by this Order:
Amending WAC 222-12-070, 222-12-080, 222-16-010, 222-
20-050, 222-30-023, 222-46-030, 222-46-040, 222-46-060,
222-46-070, and 222-46-090.

Statutory Authority for Adoption: RCW 76.09.040.

Adopted under notice filed as WSR 10-18-077 on
August 31, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 9,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 10, Repealed 0.

Date Adopted: November 9, 2010.

Peter Goldmark
Chair

AMENDATORY SECTION (Amending WSR 01-12-042,
filed 5/30/01, effective 7/1/01)

WAC 222-12-070 Enforcement policy. Procedures for
enforcement of these rules by the department are provided in
chapter 222-46 WAC. Where the department of ecology
determines that a person has failed to comply with the forest
practices rules relating to water quality protection, and that
the department of natural resources has not issued a stop
work order or notice to comply, the department of ecology
shall inform the department thereof in writing. If the depart-
ment of natural resources fails to take authorized enforce-
ment action within 24 hours, under RCW 76.09.080,
76.09.090, 76.09.120 or 76.09.130, the department of ecol-
ogy may petition ((te)) the ((ehairman-efthe)) appeals board,
((whe)) which shall, within 48 hours, either deny the petition
or direct the department of natural resources to immediately
issue a stop work order or a notice to comply or impose a pen-
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alty. No civil or criminal penalties shall be imposed for past
actions or omissions if such actions or omissions were con-
ducted pursuant to an approval or directive of the department
of natural resources.

AMENDATORY SECTION (Amending WSR 05-12-119,
filed 5/31/05, effective 7/1/05)

WAC 222-12-080 Administrative and judicial
appeals. (1) Certain decisions of the department may be

appealed to the ((ferest-praetiees)) appeals board under chap-
ter 76.09 RCW except that notices to comply may not be

appealed to the ((ferest-praetiees)) appeals board unless first
appealed to the department under RCW 76.09.090. Proceed-

ings at the ((ferest-praetiees)) appeals board are governed by
the Administrative Procedure Act, chapter 34.05 RCW, and
((Fide223)) chapter 371-08 WAC.

2) ((Fefe.st—.pf&eﬁegs—apphe&&eﬂs—&ﬂd—ﬂe&ﬁe&&eﬂs

3})) A petition for judicial review of a decision of the
appeals boards may be filed in accordance with the Adminis-
trative Procedure Act, chapter 34.05 RCW. ((Jn—addition;
ROW.4321L 146 - dieinl rovi o Fnal decisi
of theenvironmental-and-land-use-hearingsbeard:))

AMENDATORY SECTION (Amending WSR 10-11-081,
filed 5/17/10, effective 6/17/10)

WAC 222-16-010 *General definitions. Unless other-
wise required by context, as used in these rules:

"Act" means the Forest Practices Act, chapter 76.09
RCW.

"Affected Indian tribe" means any federally recog-
nized Indian tribe that requests in writing from the depart-
ment information on forest practices applications and notifi-
cation filed on specified areas.

"Alluvial fan" see "sensitive sites" definition.

"Appeals board' means the ((forestpractices-appeals))
pollution control hearings board established in ((the—aet))
RCW 43.21B.010.

"Aquatic resources" means water quality, fish, the
Columbia torrent salamander (Rhyacotriton kezeri), the Cas-
cade torrent salamander (RAyacotriton cascadae), the Olym-
pic torrent salamander (Rhyacotriton olympian), the Dunn's
salamander (Plethodon dunni), the Van Dyke's salamander
(Plethodon vandyke), the tailed frog (Ascaphus truei) and
their respective habitats.

"Area of resource sensitivity" means areas identified
in accordance with WAC 222-22-050 (2)(d) or 222-22-
060(2).

"Bankfull depth" means the average vertical distance
between the channel bed and the estimated water surface ele-
vation required to completely fill the channel to a point above
which water would enter the flood plain or intersect a terrace
or hillslope. In cases where multiple channels exist, the bank-
full depth is the average depth of all channels along the cross-
section. (See board manual section 2.)

Permanent

Washington State Register, Issue 10-23

"Bankfull width" means:

(a) For streams - the measurement of the lateral extent of
the water surface elevation perpendicular to the channel at
bankfull depth. In cases where multiple channels exist, bank-
full width is the sum of the individual channel widths along
the cross-section (see board manual section 2).

(b) For lakes, ponds, and impoundments - line of mean
high water.

(c) For tidal water - line of mean high tide.

(d) For periodically inundated areas of associated wet-
lands - line of periodic inundation, which will be found by
examining the edge of inundation to ascertain where the pres-
ence and action of waters are so common and usual, and so
long continued in all ordinary years, as to mark upon the soil
a character distinct from that of the abutting upland.

""Basal area'" means the area in square feet of the cross
section of a tree bole measured at 4 1/2 feet above the ground.

"Bedrock hollows" (colluvium-filled bedrock hollows,
or hollows; also referred to as zero-order basins, swales, or
bedrock depressions) means landforms that are commonly
spoon-shaped areas of convergent topography within
unchannelled valleys on hillslopes. (See board manual sec-
tion 16 for identification criteria.)

"Board" means the forest practices board established by
the act.

"Bog" means wetlands which have the following char-
acteristics: Hydric organic soils (peat and/or muck) typically
16 inches or more in depth (except over bedrock or hardpan);
and vegetation such as sphagnum moss, Labrador tea, bog
laurel, bog rosemary, sundews, and sedges; bogs may have an
overstory of spruce, western hemlock, lodgepole pine, west-
ern red cedar, western white pine, Oregon crabapple, or quak-
ing aspen, and may be associated with open water. This
includes nutrient-poor fens. (See board manual section 8.)

"Borrow pit" means an excavation site outside the lim-
its of construction to provide material necessary to that con-
struction, such as fill material for the embankments.

"Bull trout habitat overlay" means those portions of
Eastern Washington streams containing bull trout habitat as
identified on the department of fish and wildlife's bull trout
map. Prior to the development of a bull trout field protocol
and the habitat-based predictive model, the "bull trout habitat
overlay" map may be modified to allow for locally based cor-
rections using current data, field knowledge, and best profes-
sional judgment. A landowner may meet with the depart-
ments of natural resources, fish and wildlife and, in consulta-
tion with affected tribes and federal biologists, determine
whether certain stream reaches have habitat conditions that
are unsuitable for supporting bull trout. If such a determina-
tion is mutually agreed upon, documentation submitted to the
department will result in the applicable stream reaches no
longer being included within the definition of bull trout habi-
tat overlay. Conversely, if suitable bull trout habitat is dis-
covered outside the current mapped range, those waters will
be included within the definition of "bull trout habitat over-
lay" by a similar process.
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It meets the minimum stocking requirements under
WAC 222-34-010(2) or 222-34-020(2); and

The largest trees qualifying for the minimum stocking
levels have survived on the area for five growing seasons or,
if not, they have reached an average height of four feet.

"Columbia River Gorge National Scenic Area or
CRGNSA" means the area established pursuant to the
Columbia River Gorge National Scenic Area Act, 16 U.S.C.
§544b(a).

"CRGNSA special management area'" means the
areas designated in the Columbia River Gorge National Sce-
nic Area Act, 16 U.S.C. §544b(b) or revised pursuant to 16
U.S.C. §544b(c). For purposes of this rule, the special man-
agement area shall not include any parcels excluded by 16
U.S.C. §5441(0).

"CRGNSA special management area guidelines"
means the guidelines and land use designations for forest
practices developed pursuant to 16 U.S.C. §544f contained in
the CRGNSA management plan developed pursuant to 15
U.S.C. §544d.

"Commercial tree species' means any species which is
capable of producing a merchantable stand of timber on the
particular site, or which is being grown as part of a Christmas
tree or ornamental tree-growing operation.

"Completion of harvest" means the latest of:

Completion of removal of timber from the portions of
forest lands harvested in the smallest logical unit that will not
be disturbed by continued logging or an approved slash dis-
posal plan for adjacent areas; or

Scheduled completion of any slash disposal operations
where the department and the applicant agree within 6
months of completion of yarding that slash disposal is neces-
sary or desirable to facilitate reforestation and agree to a time
schedule for such slash disposal; or

Scheduled completion of any site preparation or rehabil-
itation of adjoining lands approved at the time of approval of
the application or receipt of a notification: Provided, That
delay of reforestation under this paragraph is permitted only
to the extent reforestation would prevent or unreasonably
hinder such site preparation or rehabilitation of adjoining
lands.

"Constructed wetlands" means those wetlands volun-
tarily developed by the landowner. Constructed wetlands do
not include wetlands created, restored, or enhanced as part of
a mitigation procedure or wetlands inadvertently created as a
result of current or past practices including, but not limited
to: Road construction, landing construction, railroad con-
struction, or surface mining.

"Contamination" means introducing into the atmo-
sphere, soil, or water, sufficient quantities of substances as
may be injurious to public health, safety or welfare, or to
domestic, commercial, industrial, agriculture or recreational
uses, or to livestock, wildlife, fish or other aquatic life.

"Convergent headwalls" (or headwalls) means tear-
drop-shaped landforms, broad at the ridgetop and terminating
where headwaters converge into a single channel; they are
broadly concave both longitudinally and across the slope, but
may contain sharp ridges separating the headwater channels.
(See board manual section 16 for identification criteria.)
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"Conversion activities'" means activities associated
with conversions of forest land to land uses other than com-
mercial timber operation. These activities may be occurring
during or after timber harvest on forest land. They may
include but are not limited to the following:

* Preparation for, or installation of, utilities on the forest
practices activity site. The development or maintenance of
existing rights of way providing utilities exclusively for other
ownerships shall not be considered conversions of forest land
(see WAC 222-20-010(5)).

* Any of, or any combination of, the following activities
in preparation for nonforestry use of the land: Grading, fill-
ing, or stump removal.

* Preparation for, or construction of, any structure requir-
ing local government approval.

* Construction of, or improvement of, roads to a standard
greater than needed to conduct forest practices activities.

* Clearing for, or expansion of, rock pits for nonforest
practices uses or developing surface mines.

"Conversion option harvest plan" means a voluntary
plan developed by the landowner and approved by the local
governmental entity indicating the limits of harvest areas,
road locations, and open space.

"Conversion to a use other than commercial timber
operation'" means a bona fide conversion to an active use
which is incompatible with timber growing.

"Cooperative habitat enhancement
(CHEA)" see WAC 222-16-105.

"Critical habitat (federal)" means the habitat of any
threatened or endangered species designated as critical habi-
tat by the United States Secretary of the Interior or Com-
merce under Sections 3 (5)(A) and 4 (a)(3) of the Federal
Endangered Species Act.

"Critical habitat (state)" means those habitats desig-
nated by the board in accordance with WAC 222-16-080.

"Critical nesting season' means for marbled murrelets
- April 1 to August 31.

"Cultural resources" means archaeological and his-
toric sites and artifacts, and traditional religious, ceremonial
and social uses and activities of affected Indian tribes.

"Cumulative effects" means the changes to the envi-
ronment caused by the interaction of natural ecosystem pro-
cesses with the effects of two or more forest practices.

"Daily peak activity" means for marbled murrelets -
one hour before official sunrise to two hours after official
sunrise and one hour before official sunset to one hour after
official sunset.

"Date of receipt," as that term is defined in RCW
43.21B.001. means:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt
date can be proven by a preponderance of the evidence. The
recipient's sworn affidavit or declaration indicating the date
of receipt, which is unchallenged by the department, shall
constitute sufficient evidence of actual receipt. The date of
actual receipt, however, may not exceed forty-five days from
the date of mailing.

"Debris" means woody vegetative residue less than 3
cubic feet in size resulting from forest practices activities

agreement
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which would reasonably be expected to cause significant
damage to a public resource.

"Deep-seated landslides" means landslides in which
most of the area of the slide plane or zone lies below the max-
imum rooting depth of forest trees, to depths of tens to hun-
dreds of feet. (See board manual section 16 for identification
criteria.)

"Demographic support" means providing sufficient
suitable spotted owl habitat within the SOSEA to maintain
the viability of northern spotted owl sites identified as neces-
sary to meet the SOSEA goals.

"Department”" means the department of natural
resources.

"Desired future condition (DFC)" is a reference point
on a pathway and not an endpoint for stands. DFC means the
stand conditions of a mature riparian forest at 140 years of
age, the midpoint between 80 and 200 years. Where basal
area is the only stand attribute used to describe 140-year old
stands, these are referred to as the "Target Basal Area."

"Diameter at breast height (dbh)" means the diameter
of a tree at 4 1/2 feet above the ground measured from the
uphill side.

"Dispersal habitat" see WAC 222-16-085(2).
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"Dispersal support'" means providing sufficient disper-
sal habitat for the interchange of northern spotted owls within
or across the SOSEA, as necessary to meet SOSEA goals.
Dispersal support is provided by a landscape consisting of
stands of dispersal habitat interspersed with areas of higher
quality habitat, such as suitable spotted owl habitat found
within RMZs, WMZs or other required and voluntary leave
areas.

"Drainage structure" means a construction technique
or feature that is built to relieve surface runoff and/or inter-
cepted ground water from roadside ditches to prevent exces-
sive buildup in water volume and velocity. A drainage struc-
ture is not intended to carry any typed water. Drainage struc-
tures include structures such as: Cross drains, relief culverts,
ditch diversions, water bars, or other such structures demon-
strated to be equally effective.

"Eastern Washington" means the geographic area in
Washington east of the crest of the Cascade Mountains from
the international border to the top of Mt. Adams, then east of
the ridge line dividing the White Salmon River drainage from
the Lewis River drainage and east of the ridge line dividing
the Little White Salmon River drainage from the Wind River
drainage to the Washington-Oregon state line.

Eastern Washington Definition Map
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"Eastern Washington timber habitat types" means
elevation ranges associated with tree species assigned for the
purpose of riparian management according to the following:

Timber Habitat Types Elevation Ranges
0 - 2500 feet

2501 - 5000 feet

ponderosa pine
mixed conifer

[101]

Western WA - Eastern WA Divide Line

Timber Habitat Types Elevation Ranges

high elevation above 5000 feet

"Edge" of any water means the outer edge of the water's
bankfull width or, where applicable, the outer edge of the
associated channel migration zone.

Permanent
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"End hauling' means the removal and transportation of
excavated material, pit or quarry overburden, or landing or
road cut material from the excavation site to a deposit site not
adjacent to the point of removal.

"Equipment limitation zone" means a 30-foot wide
zone measured horizontally from the outer edge of the bank-
full width of a Type Np or Ns Water. It applies to all peren-
nial and seasonal nonfish bearing streams.

"Erodible soils" means those soils that, when exposed
or displaced by a forest practices operation, would be readily
moved by water.

"Even-aged harvest methods" means the following
harvest methods:

Clearcuts;

Seed tree harvests in which twenty or fewer trees per
acre remain after harvest;

Shelterwood regeneration harvests in which twenty or
fewer trees per acre remain after harvest;

Group or strip shelterwood harvests creating openings
wider than two tree heights, based on dominant trees;

Shelterwood removal harvests which leave fewer than
one hundred fifty trees per acre which are at least five years
old or four feet in average height;

Partial cutting in which fewer than fifty trees per acre
remain after harvest;

Overstory removal when more than five thousand board
feet per acre is removed and fewer than fifty trees per acre at
least ten feet in height remain after harvest; and

Other harvesting methods designed to manage for multi-
ple age classes in which six or fewer trees per acre remain
after harvest.

Except as provided above for shelterwood removal har-
vests and overstory removal, trees counted as remaining after
harvest shall be at least ten inches in diameter at breast height
and have at least the top one-third of the stem supporting
green, live crowns. Except as provided in WAC 222-30-110,
an area remains harvested by even-aged methods until it
meets the minimum stocking requirements under WAC 222-
34-010(2) or 222-34-020(2) and the largest trees qualifying
for the minimum stocking levels have survived on the area
for five growing seasons or, if not, they have reached an aver-
age height of four feet.

"Fen" means wetlands which have the following char-
acteristics: Peat soils 16 inches or more in depth (except over
bedrock); and vegetation such as certain sedges, hardstem
bulrush and cattails; fens may have an overstory of spruce
and may be associated with open water.

"Fertilizers" means any substance or any combination
or mixture of substances used principally as a source of plant
food or soil amendment.

"Fill" means the placement of earth material or aggre-
gate for road or landing construction or other similar activi-
ties.

"Fish" means for purposes of these rules, species of the
vertebrate taxonomic groups of Cephalospidomorphi and
Osteichthyes.

"Fish habitat" means habitat, which is used by fish at
any life stage at any time of the year including potential hab-
itat likely to be used by fish, which could be recovered by res-
toration or management and includes off-channel habitat.
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"Fish passage barrier'" means any artificial in-stream
structure that impedes the free passage of fish.

"Flood level - 100 year'" means a calculated flood event
flow based on an engineering computation of flood magni-
tude that has a 1 percent chance of occurring in any given
year. For purposes of field interpretation, landowners may
use the following methods:

Flow information from gauging stations;

Field estimate of water level based on guidance for
"Determining the 100-Year Flood Level" in the forest prac-
tices board manual section 2.

The 100-year flood level shall not include those lands
that can reasonably be expected to be protected from flood
waters by flood control devices maintained by or under
license from the federal government, the state, or a political
subdivision of the state.

"Forest land" means all land which is capable of sup-
porting a merchantable stand of timber and is not being
actively used for a use which is incompatible with timber
growing. Forest land does not include agricultural land that is
or was enrolled in the conservation reserve enhancement pro-
gram by contract if such agricultural land was historically
used for agricultural purposes and the landowner intends to
continue to use the land for agricultural purposes in the
future. For small forest landowner road maintenance and
abandonment planning only, the term "forest land" excludes
the following:

(a) Residential home sites. A residential home site may
be up to five acres in size, and must have an existing structure
in use as a residence;

(b) Cropfields, orchards, vineyards, pastures, feedlots,
fish pens, and the land on which appurtenances necessary to
the production, preparation, or sale of crops, fruit, dairy prod-
ucts, fish, and livestock exist.

"Forest landowner" means any person in actual control
of forest land, whether such control is based either on legal or
equitable title, or on any other interest entitling the holder to
sell or otherwise dispose of any or all of the timber on such
land in any manner. However, any lessee or other person in
possession of forest land without legal or equitable title to
such land shall be excluded from the definition of "forest
landowner" unless such lessee or other person has the right to
sell or otherwise dispose of any or all of the timber located on
such forest land. The following definitions apply only to road
maintenance and abandonment planning:

(1) "Large forest landowner" is a forest landowner
who is not a small forest landowner.

(2) "Small forest landowner" is a forest landowner
who at the time of submitting a forest practices application or
notification meets all of the following conditions:

* Has an average annual timber harvest level of two mil-
lion board feet or less from their own forest lands in Wash-
ington state;

* Did not exceed this annual average harvest level in the
three year period before submitting a forest practices applica-
tion or notification;

* Certifies to the department that they will not exceed
this annual harvest level in the ten years after submitting the
forest practices application or notification.



Washington State Register, Issue 10-23

However, the department will agree that an applicant is a
small forest landowner if the landowner can demonstrate that
the harvest levels were exceeded in order to raise funds to pay
estate taxes or to meet equally compelling and unexpected
obligations such as court-ordered judgments and extraordi-
nary medical expenses.

"Forest practice" means any activity conducted on or
directly pertaining to forest land and relating to growing, har-
vesting, or processing timber, including but not limited to:

Road and trail construction;

Harvesting, final and intermediate;

Precommercial thinning;

Reforestation;

Fertilization;

Prevention and suppression of diseases and insects;

Salvage of trees; and

Brush control.

"Forest practice" shall not include: Forest species seed
orchard operations and intensive forest nursery operations; or
preparatory work such as tree marking, surveying and road
flagging; or removal or harvest of incidental vegetation from
forest lands such as berries, ferns, greenery, mistletoe, herbs,
mushrooms, and other products which cannot normally be
expected to result in damage to forest soils, timber or public
resources.

"Forest road" means ways, lanes, roads, or driveways
on forest land used since 1974 for forest practices. "Forest
road" does not include skid trails, highways, or local govern-
ment roads except where the local governmental entity is a
forest landowner. For road maintenance and abandonment
planning purposes only, "forest road" does not include forest
roads used exclusively for residential access located on a
small forest landowner's forest land.

"Forest trees'" does not include hardwood trees culti-
vated by agricultural methods in growing cycles shorter than
15 years if the trees were planted on land that was not in for-
est use immediately before the trees were planted and before
the land was prepared for planting the trees. "Forest trees"
includes Christmas trees but does not include Christmas trees
that are cultivated by agricultural methods, as that term is
defined in RCW 84.33.035.

"Full bench road" means a road constructed on a side
hill without using any of the material removed from the hill-
side as a part of the road. This construction technique is usu-
ally used on steep or unstable slopes.

"Green recruitment trees' means those trees left after
harvest for the purpose of becoming future wildlife reserve
trees under WAC 222-30-020(11).

"Ground water recharge areas for glacial deep-
seated slides" means the area upgradient that can contribute
water to the landslide, assuming that there is an impermeable
perching layer in or under a deep-seated landslide in glacial
deposits. (See board manual section 16 for identification cri-
teria.)

"Headwater spring" means a permanent spring at the
head of a perennial channel. Where a headwater spring can be
found, it will coincide with the uppermost extent of Type Np
Water.
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"Herbicide'" means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate any
tree, bush, weed or algae and other aquatic weeds.

"Horizontal distance' means the distance between two
points measured at a zero percent slope.

"Hyporheic" means an area adjacent to and below
channels where interstitial water is exchanged with channel
water and water movement is mainly in the downstream
direction.

"Identified watershed processes" means the following
components of natural ecological processes that may in some
instances be altered by forest practices in a watershed:

Mass wasting;

Surface and road erosion;

Seasonal flows including hydrologic peak and low flows
and annual yields (volume and timing);

Large organic debris;

Shading; and

Stream bank and bed stability.

"Inner gorges" means canyons created by a combina-
tion of the downcutting action of a stream and mass move-
ment on the slope walls; they commonly show evidence of
recent movement, such as obvious landslides, vertical tracks
of disturbance vegetation, or areas that are concave in con-
tour and/or profile. (See board manual section 16 for identifi-
cation criteria.)

"Insecticide" means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate any
insect, other arthropods or mollusk pests.

"Interdisciplinary team" (ID Team) means a group of
varying size comprised of individuals having specialized
expertise, assembled by the department to respond to techni-
cal questions associated with a proposed forest practices
activity.

"Islands" means any island surrounded by salt water in
Kitsap, Mason, Jefferson, Pierce, King, Snohomish, Skagit,
Whatcom, Island, or San Juan counties.

"Limits of construction" means the area occupied by
the completed roadway or landing, including the cut bank, fill
slope, and the area cleared for the purpose of constructing the
roadway or landing.

"Load bearing portion" means that part of the road,
landing, etc., which is supportive soil, earth, rock or other
material directly below the working surface and only the
associated earth structure necessary for support.

"Local governmental entity" means the governments
of counties and the governments of cities and towns as
defined in chapter 35.01 RCW.

"Low impact harvest" means use of any logging equip-
ment, methods, or systems that minimize compaction or dis-
turbance of soils and vegetation during the yarding process.
The department shall determine such equipment, methods or
systems in consultation with the department of ecology.

"Marbled murrelet detection area' means an area of
land associated with a visual or audible detection of a mar-
bled murrelet, made by a qualified surveyor which is docu-
mented and recorded in the department of fish and wildlife
data base. The marbled murrelet detection area shall be com-
prised of the section of land in which the marbled murrelet
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detection was made and the eight sections of land immedi-
ately adjacent to that section.

- Detection Section

s i
l o7 Detection Area
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"Marbled murrelet nesting platform' means any hor-
izontal tree structure such as a limb, an area where a limb
branches, a surface created by multiple leaders, a deformity,
or a debris/moss platform or stick nest equal to or greater than
7 inches in diameter including associated moss if present, that
is 50 feet or more above the ground in trees 32 inches dbh and
greater (generally over 90 years of age) and is capable of sup-
porting nesting by marbled murrelets.

"Median home range circle" means a circle, with a
specified radius, centered on a spotted owl site center. The
radius for the median home range circle in the Hoh-Clearwa-
ter/Coastal Link SOSEA 1is 2.7 miles; for all other SOSEAs
the radius is 1.8 miles.

"Merchantable stand of timber" means a stand of
trees that will yield logs and/or fiber:

Suitable in size and quality for the production of lumber,
plywood, pulp or other forest products;

Of sufficient value at least to cover all the costs of har-
vest and transportation to available markets.

"Multiyear permit" means a permit to conduct forest
practices which is effective for longer than two years but no
longer than five years.

"Northern spotted owl site center' means the location
of status 1, 2 or 3 northern spotted owls based on the follow-
ing definitions:

Status 1: Pair or reproductive - a male and female
heard and/or observed in close proximity to
each other on the same visit, a female
detected on a nest, or one or both adults
observed with young.

Two birds, pair status unknown - the pres-
ence or response of two birds of opposite
sex where pair status cannot be determined
and where at least one member meets the
resident territorial single requirements.
Resident territorial single - the presence or
response of a single owl within the same
general area on three or more occasions
within a breeding season with no response
by an owl of the opposite sex after a com-
plete survey; or three or more responses
over several years (i.e., tWo responses in
year one and one response in year two, for
the same general area).

Status 2:

Status 3:

In determining the existence, location, and status of
northern spotted owl site centers, the department shall consult
with the department of fish and wildlife and use only those
sites documented in substantial compliance with guidelines
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or protocols and quality control methods established by and
available from the department of fish and wildlife.

""Notice of a conversion to a nonforestry use' means a
notice issued by the department pursuant to RCW 76.09.060
(3)(b). A landowner who receives such notice is subject to
the actions and requirements described in RCW 76.09.460
and 76.09.470.

"Notice to comply" means a notice issued by the
department pursuant to RCW 76.09.090 of the act and may
require initiation and/or completion of action necessary to
prevent, correct and/or compensate for material damage to
public resources which resulted from forest practices.

"Occupied marbled murrelet site" means:

(1) A contiguous area of suitable marbled murrelet habi-
tat where at least one of the following marbled murrelet
behaviors or conditions occur:

(a) A nest is located; or

(b) Downy chicks or eggs or egg shells are found; or

(c) Marbled murrelets are detected flying below,
through, into or out of the forest canopy; or

(d) Birds calling from a stationary location within the
area; or

(e) Birds circling above a timber stand within one tree
height of the top of the canopy; or

(2) A contiguous forested area, which does not meet the
definition of suitable marbled murrelet habitat, in which any
of the behaviors or conditions listed above has been docu-
mented by the department of fish and wildlife and which is
distinguishable from the adjacent forest based on vegetative
characteristics important to nesting marbled murrelets.

(3) For sites defined in (1) and (2) above, the sites will be
presumed to be occupied based upon observation of circling
described in (1)(e), unless a two-year survey following the
2003 Pacific Seabird Group (PSG) protocol has been com-
pleted and an additional third-year of survey following a
method listed below is completed and none of the behaviors
or conditions listed in (1)(a) through (d) of this definition are
observed. The landowner may choose one of the following
methods for the third-year survey:

(a) Conduct a third-year survey with a minimum of nine
visits conducted in compliance with 2003 PSG protocol. If
one or more marbled murrelets are detected during any of
these nine visits, three additional visits conducted in compli-
ance with the protocol of the first nine visits shall be added to
the third-year survey. Department of fish and wildlife shall be
consulted prior to initiating third-year surveys; or

(b) Conduct a third-year survey designed in consultation
with the department of fish and wildlife to meet site specific
conditions.

(4) For sites defined in (1) above, the outer perimeter of
the occupied site shall be presumed to be the closer, mea-
sured from the point where the observed behaviors or condi-
tions listed in (1) above occurred, of the following:

(a) 1.5 miles from the point where the observed behav-
iors or conditions listed in (1) above occurred; or

(b) The beginning of any gap greater than 300 feet wide
lacking one or more of the vegetative characteristics listed
under "suitable marbled murrelet habitat"; or
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(c) The beginning of any narrow area of "suitable mar-
bled murrelet habitat" less than 300 feet in width and more
than 300 feet in length.

(5) For sites defined under (2) above, the outer perimeter
of the occupied site shall be presumed to be the closer, mea-
sured from the point where the observed behaviors or condi-
tions listed in (1) above occurred, of the following:

(a) 1.5 miles from the point where the observed behav-
iors or conditions listed in (1) above occurred; or

(b) The beginning of any gap greater than 300 feet wide
lacking one or more of the distinguishing vegetative charac-
teristics important to murrelets; or

(¢) The beginning of any narrow area of suitable marbled
murrelet habitat, comparable to the area where the observed
behaviors or conditions listed in (1) above occurred, less than
300 feet in width and more than 300 feet in length.

(6) In determining the existence, location and status of
occupied marbled murrelet sites, the department shall consult
with the department of fish and wildlife and use only those
sites documented in substantial compliance with guidelines
or protocols and quality control methods established by and
available from the department of fish and wildlife.

"Old forest habitat" see WAC 222-16-085 (1)(a).

"Operator' means any person engaging in forest prac-
tices except an employee with wages as his/her sole compen-
sation.

"Ordinary high-water mark" means the mark on the
shores of all waters, which will be found by examining the
beds and banks and ascertaining where the presence and
action of waters are so common and usual, and so long con-
tinued in all ordinary years, as to mark upon the soil a charac-
ter distinct from that of the abutting upland, in respect to veg-
etation: Provided, That in any area where the ordinary high-
water mark cannot be found, the ordinary high-water mark
adjoining saltwater shall be the line of mean high tide and the
ordinary high-water mark adjoining freshwater shall be the
line of mean high-water.

"Other forest chemicals" means fire retardants when
used to control burning (other than water), nontoxic repel-
lents, oil, dust-control agents (other than water), salt, and
other chemicals used in forest management, except pesticides
and fertilizers, that may present hazards to the environment.

"Park" means any park included on the parks register
maintained by the department pursuant to WAC 222-20-
100(2). Developed park recreation area means any park area
developed for high density outdoor recreation use.

"Partial cutting' means the removal of a portion of the
merchantable volume in a stand of timber so as to leave an
uneven-aged stand of well-distributed residual, healthy trees
that will reasonably utilize the productivity of the soil. Partial
cutting does not include seedtree or shelterwood or other
types of regeneration cutting.

"Pesticide" means any insecticide, herbicide, fungicide,
or rodenticide, but does not include nontoxic repellents or
other forest chemicals.

"Plantable area" is an area capable of supporting a
commercial stand of timber excluding lands devoted to per-
manent roads, utility rights of way, that portion of riparian
management zones where scarification is not permitted, and
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any other area devoted to a use incompatible with commer-
cial timber growing.

"Power equipment" means all machinery operated
with fuel burning or electrical motors, including heavy
machinery, chain saws, portable generators, pumps, and pow-
ered backpack devices.

"Preferred tree species' means the following species
listed in descending order of priority for each timber habitat
type:

Mixed conifer
habitat type

Ponderosa pine
habitat type

all hardwoods all hardwoods

ponderosa pine western larch

western larch ponderosa pine

Douglas-fir western red cedar

western red cedar western white pine

Douglas-fir
lodgepole pine

"Public resources" means water, fish, and wildlife and
in addition means capital improvements of the state or its
political subdivisions.

"Qualified surveyor" means an individual who has
successfully completed the marbled murrelet field training
course offered by the department of fish and wildlife or its
equivalent.

"Rehabilitation" means the act of renewing, or making
usable and reforesting forest land which was poorly stocked
or previously nonstocked with commercial species.

"Resource characteristics" means the following spe-
cific measurable characteristics of fish, water, and capital
improvements of the state or its political subdivisions:

For fish and water:

Physical fish habitat, including temperature and turbid-
ity;

Turbidity in hatchery water supplies; and

Turbidity and volume for areas of water supply.

For capital improvements of the state or its political sub-
divisions:

Physical or structural integrity.

If the methodology is developed and added to the manual
to analyze the cumulative effects of forest practices on other
characteristics of fish, water, and capital improvements of the
state or its subdivisions, the board shall amend this list to
include these characteristics.

"Riparian function" includes bank stability, the
recruitment of woody debris, leaf litter fall, nutrients, sedi-
ment filtering, shade, and other riparian features that are
important to both riparian forest and aquatic system condi-
tions.

"Riparian management zone (RMZ)" means:

(1) For Western Washington

(a) The area protected on each side of a Type S or F
Water measured horizontally from the outer edge of the bank-
full width or the outer edge of the CMZ, whichever is greater
(see table below); and
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Western Washington Total

Site Class RMZ Width
I 200'
II 170’
11 140
v 110'
A% 90’

(b) The area protected on each side of Type Np Waters,
measured horizontally from the outer edge of the bankfull
width. (See WAC 222-30-021(2).)

(2) For Eastern Washington

(a) The area protected on each side of a Type S or F
Water measured horizontally from the outer edge of the bank-
full width or the outer edge of the CMZ, whichever is greater
(see table below); and

Eastern Washington Total

Site Class RMZ Width
I 130’
II 110’
I 90' or 100'*
v 75" or 100'*
\% 75" or 100"*

* Dependent upon stream size. (See WAC 222-30-022.)

(b) The area protected on each side of Type Np Waters,
measured horizontally from the outer edge of the bankfull
width. (See WAC 222-30-022(2).)

(3) For exempt 20 acre parcels, a specified area along-
side Type S and F Waters where specific measures are taken
to protect water quality and fish and wildlife habitat.

"RMZ core zone' means:

(1) For Western Washington, the 50 foot buffer of a
Type S or F Water, measured horizontally from the outer
edge of the bankfull width or the outer edge of the channel
migration zone, whichever is greater. (See WAC 222-30-
021.)

(2) For Eastern Washington, the thirty foot buffer of a
Type S or F Water, measured horizontally from the outer
edge of the bankfull width or the outer edge of the channel
migration zone, whichever is greater. (See WAC 222-30-
022.)

"RMZ inner zone" means:

(1) For Western Washington, the area measured hori-
zontally from the outer boundary of the core zone of a Type
S or F Water to the outer limit of the inner zone. The outer
limit of the inner zone is determined based on the width of the
affected water, site class and the management option chosen
for timber harvest within the inner zone. (See WAC 222-30-
021.)

(2) For Eastern Washington, the area measured hori-
zontally from the outer boundary of the core zone 45 feet (for
streams less than 15 feet wide) or 70 feet (for streams more
than 15 feet wide) from the outer boundary of the core zone.
(See WAC 222-30-022.)

"RMZ outer zone'" means the area measured horizon-
tally between the outer boundary of the inner zone and the
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RMZ width as specified in the riparian management zone
definition above. RMZ width is measured from the outer
edge of the bankfull width or the outer edge of the channel
migration zone, whichever is greater. (See WAC 222-30-021
and 222-30-022.)

"Road construction" means either of the following:

(a) Establishing any new forest road;

(b) Road work located outside an existing forest road
prism, except for road maintenance.

"Road maintenance" means either of the following:

(a) All road work located within an existing forest road
prism;

(b) Road work located outside an existing forest road
prism specifically related to maintaining water control, road
safety, or visibility, such as:

* Maintaining, replacing, and installing drainage struc-
tures;

* Controlling road-side vegetation;

» Abandoning forest roads according to the process out-
lined in WAC 222-24-052(3).

"Rodenticide" means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate
rodents or any other vertebrate animal which the director of
the state department of agriculture may declare by regulation
to be a pest.

"Salvage" means the removal of snags, down logs,
windthrow, or dead and dying material.

"Scarification' means loosening the topsoil and/or dis-
rupting the forest floor in preparation for regeneration.

"Sensitive sites" are areas near or adjacent to Type Np
Water and have one or more of the following:

(1) Headwall seep is a seep located at the toe of a cliff or
other steep topographical feature and at the head of a Type
Np Water which connects to the stream channel network via
overland flow, and is characterized by loose substrate and/or
fractured bedrock with perennial water at or near the surface
throughout the year.

(2) Side-slope seep is a seep within 100 feet of a Type
Np Water located on side-slopes which are greater than 20
percent, connected to the stream channel network via over-
land flow, and characterized by loose substrate and fractured
bedrock, excluding muck with perennial water at or near the
surface throughout the year. Water delivery to the Type Np
channel is visible by someone standing in or near the stream.

(3) Type Np intersection is the intersection of two or
more Type Np Waters.

(4) Headwater spring means a permanent spring at the
head of a perennial channel. Where a headwater spring can be
found, it will coincide with the uppermost extent of Type Np
Water.

(5) Alluvial fan means a depositional land form consist-
ing of cone-shaped deposit of water-borne, often coarse-sized
sediments.

(a) The upstream end of the fan (cone apex) is typically
characterized by a distinct increase in channel width where a
stream emerges from a narrow valley;

(b) The downstream edge of the fan is defined as the sed-
iment confluence with a higher order channel; and
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(c) The lateral margins of a fan are characterized by dis-
tinct local changes in sediment elevation and often show dis-
turbed vegetation.

Alluvial fan does not include features that were formed
under climatic or geologic conditions which are not currently
present or that are no longer dynamic.

"Shorelines of the state" shall have the same meaning
as in RCW 90.58.030 (Shoreline Management Act).

"Side casting" means the act of moving excavated
material to the side and depositing such material within the
limits of construction or dumping over the side and outside
the limits of construction.

"Site class" means a grouping of site indices that are
used to determine the 50-year or 100-year site class. In order
to determine site class, the landowner will obtain the site
class index from the state soil survey, place it in the correct
index range shown in the two tables provided in this defini-
tion, and select the corresponding site class. The site class
will then drive the RMZ width. (See WAC 222-30-021 and
222-30-022.)

(1) For Western Washington

50-year site index range

Site class (state soil survey)
I 137+
I 119-136
m 97-118
v 76-96
v <75

(2) For Eastern Washington

100-year site
index range

50-year site index
range (state soil

Site class (state soil survey) survey)
I 120+ 86+
I 101-120 72-85
I 81-100 58-71
v 61-80 44-57
v <60 <44

(3) For purposes of this definition, the site index at any
location will be the site index reported by the Washington
State Department of Natural Resources State Soil Survey,
(soil survey) and detailed in the associated forest soil sum-
mary sheets. If the soil survey does not report a site index for
the location or indicates noncommercial or marginal forest
land, or the major species table indicates red alder, the fol-
lowing apply:

(a) If the site index in the soil survey is for red alder, and
the whole RMZ width is within that site index, then use site
class V. If the red alder site index is only for a portion of the
RMZ width, or there is on-site evidence that the site has his-
torically supported conifer, then use the site class for conifer
in the most physiographically similar adjacent soil polygon.

(b) In Western Washington, if no site index is reported in
the soil survey, use the site class for conifer in the most phys-
iographically similar adjacent soil polygon.
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(c) In Eastern Washington, if no site index is reported in
the soil survey, assume site class III, unless site specific
information indicates otherwise.

(d) If the site index is noncommercial or marginally
commercial, then use site class V.

See also section 7 of the board manual.

"Site preparation" means those activities associated
with the removal of slash in preparing a site for planting and
shall include scarification and/or slash burning.

"Skid trail" means a route used by tracked or wheeled
skidders to move logs to a landing or road.

"Slash'" means pieces of woody material containing
more than 3 cubic feet resulting from forest practices activi-
ties.

"Small forest landowner long-term application"
means a proposal from a small forest landowner to conduct
forest practices activities for terms of three to fifteen years.
Small forest landowners as defined in WAC 222-21-010(13)
are eligible to submit long-term applications.

"SOSEA goals" means the goals specified for a spotted
owl special emphasis area as identified on the SOSEA maps
(see WAC 222-16-086). SOSEA goals provide for demo-
graphic and/or dispersal support as necessary to complement
the northern spotted owl protection strategies on federal land
within or adjacent to the SOSEA.

"Spoil" means excess material removed as overburden
or generated during road or landing construction which is not
used within limits of construction.

"Spotted owl conservation advisory group" means a
three-person advisory group designated by the board as fol-
lows: One person shall be a representative of Washington's
forest products industry, one person shall be a representative
of a Washington-based conservation organization actively
involved with spotted owl conservation, and one person shall
be a representative of the department's forest practices pro-
gram. Members of the group shall have a detailed working
knowledge of spotted owl habitat relationships and factors
affecting northern spotted owl conservation. On an annual
basis, beginning November 2010, the board will determine
whether this group's function continues to be needed for spot-
ted owl conservation.

"Spotted owl dispersal habitat" see WAC 222-16-
085(2).

"Spotted owl special emphasis areas (SOSEA)"
means the geographic areas as mapped in WAC 222-16-086.
Detailed maps of the SOSEAs indicating the boundaries and
goals are available from the department at its regional offices.

"Stop work order" means the "stop work order"
defined in RCW 76.09.080 of the act and may be issued by
the department to stop violations of the forest practices chap-
ter or to prevent damage and/or to correct and/or compensate
for damages to public resources resulting from forest prac-
tices.

"Stream-adjacent parallel roads" means roads
(including associated right of way clearing) in a riparian
management zone on a property that have an alignment that
is parallel to the general alignment of the stream, including
roads used by others under easements or cooperative road
agreements. Also included are stream crossings where the
alignment of the road continues to parallel the stream for
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more than 250 feet on either side of the stream. Not included
are federal, state, county or municipal roads that are not sub-
ject to forest practices rules, or roads of another adjacent
landowner.

"Sub-mature habitat" see WAC 222-16-085 (1)(b).

"Suitable marbled murrelet habitat" means a contig-
uous forested area containing trees capable of providing nest-
ing opportunities:

(1) With all of the following indicators unless the depart-
ment, in consultation with the department of fish and wild-
life, has determined that the habitat is not likely to be occu-
pied by marbled murrelets:

(a) Within 50 miles of marine waters;

(b) At least forty percent of the dominant and codomi-
nant trees are Douglas-fir, western hemlock, western red
cedar or sitka spruce;

(c) Two or more nesting platforms per acre;

(d) At least 7 acres in size, including the contiguous for-
ested area within 300 feet of nesting platforms, with similar
forest stand characteristics (age, species composition, forest
structure) to the forested area in which the nesting platforms
occur.

"Suitable spotted owl habitat" see WAC 222-16-085
(D.

"Temporary road" means a forest road that is con-
structed and intended for use during the life of an approved
forest practices application/notification. All temporary roads
must be abandoned in accordance to WAC 222-24-052(3).

"Threaten public safety" means to increase the risk to
the public at large from snow avalanches, identified in con-
sultation with the department of transportation or a local gov-
ernment, or landslides or debris torrents caused or triggered
by forest practices.

"Threatened or endangered species'" means all spe-
cies of wildlife listed as "threatened" or "endangered" by the
United States Secretary of the Interior or Commerce, and all
species of wildlife designated as "threatened" or "endan-
gered" by the Washington fish and wildlife commission.

"Timber" means forest trees, standing or down, of a
commercial species, including Christmas trees. However,
timber does not include Christmas trees that are cultivated by
agricultural methods, as that term is defined in RCW 84.33.-
035.

"Unconfined avulsing stream" means generally fifth
order or larger waters that experience abrupt shifts in channel
location, creating a complex flood plain characterized by
extensive gravel bars, disturbance species of vegetation of
variable age, numerous side channels, wall-based channels,
oxbow lakes, and wetland complexes. Many of these streams
have dikes and levees that may temporarily or permanently
restrict channel movement.

"Validation," as used in WAC 222-20-016, means the
department's agreement that a small forest landowner has
correctly identified and classified resources, and satisfacto-
rily completed a roads assessment for the geographic area
described in Step 1 of a long-term application.

"Water bar" means a diversion ditch and/or hump in a
trail or road for the purpose of carrying surface water runoff
into the vegetation duff, ditch, or other dispersion area so that
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it does not gain the volume and velocity which causes soil
movement and erosion.

"Watershed administrative unit (WAU)" means an
area shown on the map specified in WAC 222-22-020(1).

"Watershed analysis" means, for a given WAU, the
assessment completed under WAC 222-22-050 or 222-22-
060 together with the prescriptions selected under WAC 222-
22-070 and shall include assessments completed under WAC
222-22-050 where there are no areas of resource sensitivity.

"Weed" is any plant which tends to overgrow or choke
out more desirable vegetation.

"Western Washington' means the geographic area of
Washington west of the Cascade crest and the drainages
defined in Eastern Washington.

"Wetland" means those areas that are inundated or sat-
urated by surface or ground water at a frequency and duration
sufficient to support, and under normal circumstances do sup-
port, a prevalence of vegetation typically adapted for life in
saturated soil conditions, such as swamps, bogs, fens, and
similar areas. This includes wetlands created, restored, or
enhanced as part of a mitigation procedure. This does not
include constructed wetlands or the following surface waters
of the state intentionally constructed from wetland sites: Irri-
gation and drainage ditches, grass lined swales, canals, agri-
cultural detention facilities, farm ponds, and landscape ame-
nities.

"Wetland functions" include the protection of water
quality and quantity, providing fish and wildlife habitat, and
the production of timber.

"Wetland management zone'" means a specified area
adjacent to Type A and B Wetlands where specific measures
are taken to protect the wetland functions.

"Wildlife" means all species of the animal kingdom
whose members exist in Washington in a wild state. The term
"wildlife" includes, but is not limited to, any mammal, bird,
reptile, amphibian, fish, or invertebrate, at any stage of devel-
opment. The term "wildlife" does not include feral domestic
mammals or the family Muridae of the order Rodentia (old
world rats and mice).

"Wildlife reserve trees'" means those defective, dead,
damaged, or dying trees which provide or have the potential
to provide habitat for those wildlife species dependent on
standing trees. Wildlife reserve trees are categorized as fol-
lows:

Type 1 wildlife reserve trees are defective or deformed
live trees that have observably sound tops, limbs, trunks, and
roots. They may have part of the top broken out or have evi-
dence of other severe defects that include: "Cat face," animal
chewing, old logging wounds, weather injury, insect attack,
or lightning strike. Unless approved by the landowner, only
green trees with visible cavities, nests, or obvious severe
defects capable of supporting cavity dependent species shall
be considered as Type 1 wildlife reserve trees. These trees
must be stable and pose the least hazard for workers.

Type 2 wildlife reserve trees are dead Type 1 trees with
sound tops, limbs, trunks, and roots.

Type 3 wildlife reserve trees are live or dead trees with
unstable tops or upper portions. Unless approved by the land-
owner, only green trees with visible cavities, nests, or obvi-
ous severe defects capable of supporting cavity dependent



Washington State Register, Issue 10-23

species shall be considered as Type 3 wildlife reserve trees.
Although the roots and main portion of the trunk are sound,
these reserve trees pose high hazard because of the defect in
live or dead wood higher up in the tree.

Type 4 wildlife reserve trees are live or dead trees with
unstable trunks or roots, with or without bark. This includes
"soft snags" as well as live trees with unstable roots caused by
root rot or fire. These trees are unstable and pose a high haz-
ard to workers.

"Windthrow" means a natural process by which trees
are uprooted or sustain severe trunk damage by the wind.

"Yarding corridor" means a narrow, linear path
through a riparian management zone to allow suspended
cables necessary to support cable logging methods or sus-
pended or partially suspended logs to be transported through
these areas by cable logging methods.

"Young forest marginal habitat" see WAC 222-16-
085 (1)(b).

AMENDATORY SECTION (Amending WSR 07-20-044,
filed 9/26/07, effective 10/27/07)

WAC 222-20-050 Conversion to nonforest use. (1) If
an application to harvest signed by the landowner indicates
that within three years after completion, the forest land will
be converted to a specified active use which is incompatible
with timber growing, the reforestation requirements of these
rules shall not apply and the information relating to reforesta-
tion on the application form need not be supplied. However,
if such specified active use is not initiated within three years
after such harvest is completed, the reforestation require-
ments (see chapter 222-34 WAC) shall apply and such refor-
estation shall be completed within one additional year.

(2) For Class 1II, III, and IV special forest practices, if a
landowner wishes to maintain the option for conversion to a
use other than commercial timber growing, the landowner
may request the appropriate local governmental entity to
approve a conversion option harvest plan. This plan, if
approved by the local governmental entity and followed by
the landowner, shall release the landowner from the six-year
moratorium on future development, but does not create any
other rights. The conversion option harvest plan shall be
attached to the application or notification as a condition. Vio-
lation of the conversion option harvest plan will result in the
reinstatement of the local governmental entity's right to the
six-year moratorium. Reforestation requirements will not be
waived in the conversion option harvest plan. Reforestation
rules shall apply at the completion of the harvest operation as
required in chapter 222-34 WAC. Nothing herein shall pre-
clude the local governmental entity from charging a fee to
approve such a plan. (See RCW 76.09.060 (3)(b)(i).)

(3) If the application or notification does not state that
any land covered by the application or notification will be or
is intended to be converted to a specified active use incom-
patible with commercial timber growing, or if the forest prac-
tice takes place without a required application or notification,
then the provisions of RCW 76.09.060 (3)(b)(i) regarding the
six-year moratorium apply.

(4) A notice of a conversion to a nonforestry use issued
by the department under the provisions of RCW 76.09.060
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(3)(b) may be appealed to the appeals board in accordance
with RCW 43.21B.110 and 43.21B.230.

AMENDATORY SECTION (Amending WSR 08-24-011,
filed 11/21/08, effective 12/22/08)

WAC 222-30-023 Riparian management zones for
exempt 20-acre parcels.

Note: Compliance with this section does not ensure compliance

with the federal Endangered Species Act or the Clean Water
Act.

On parcels of 20 contiguous acres or less, landowners
with total parcel ownership of less than 80 forested acres
shall not be required to leave the riparian buffers described in
WAC 222-30-021 and 222-30-022. These landowners are
required to follow applicable watershed analysis riparian pre-
scriptions in effect as of January 1, 1999, or if there are no
watershed analysis riparian prescriptions in effect these land-
owners are required to follow the riparian management zone
rules below.

*(1) Western Washington RMZs for exempt 20-acre
parcels. Riparian management zones are measured horizon-
tally from the outer edge of bankfull width of a Type S or F
Water and extend to the line where vegetation changes from
wetland to upland plant community, or the line required to
leave sufficient shade as required by WAC 222-30-040,
whichever is greater, but must not be less than 29 feet in
width nor more than the maximum widths described in (f) of
this subsection, provided that the riparian management zone
width shall be expanded as necessary to include wetlands or
ponds adjacent to the stream. When the riparian management
zone overlaps a Type A or B Wetland or a wetland manage-
ment zone, the requirement which best protects public
resources shall apply.

(a) Harvest units shall be designed so that felling, buck-
ing, yarding or skidding, and reforestation can be accom-
plished in accordance with these rules, including those rules
relating to stream bank integrity and shade requirements to
maintain stream temperature. Where the need for additional
actions or restrictions adjacent to waters not covered by the
following become evident, WAC 222-12-050 and 222-12-
060 may apply.

(b) When requested in writing by the applicant, the
department shall assist in preparation of an alternate plan for
the riparian management zone.

(c) Landowners must meet the following shade require-
ments in effect January 1, 1999, to maintain stream tempera-
ture.

*(1) Determination of adequate shade. The temperature
prediction method in (c)(ii) and (iii) of this subsection shall
be used to determine appropriate shade levels for flowing
Type S and F Waters to prevent excessive water temperatures
which may have detrimental impact on aquatic resources.

*(i1) Temperature prediction method. In addition to the
riparian management zone requirements described in (f) of
this subsection, leave trees shall be retained within the maxi-
mum riparian management zones on flowing Type S and F
Waters as provided by the method described in the board
manual which includes the following considerations:

(A) Minimum shade retention requirements; and

(B) Regional water temperature characteristics; and
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(C) Elevation; and

(D) Temperature criteria defined for stream classes in
chapter 173-201A WAC.

*(iil) Leave tree requirements for shade. The method
described in (c)(ii) of this subsection shall be used to estab-
lish the minimum shade cover based on site-specific charac-
teristics. When site-specific data indicate that preharvest con-
ditions do not meet the minimums established by the method,
no additional shade removal from riparian management
zones will be allowed.

(iv) Waivers. The department may waive or modify the
shade requirements where:

(A) The applicant agrees to a staggered setting program
producing equal or greater shade requirements to maintain
stream temperature; or

(B) The applicant provides alternative means of stream
temperature control satisfactory to the department; or

(C) The temperature method indicates that additional
shade will not affect stream temperature.

(d) For wildlife habitat within the riparian management
zone, leave an average of 5 undisturbed and uncut wildlife
trees per acre at the ratio of 1 deciduous tree to 1 conifer tree
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equal in size to the largest existing trees of those species
within the zone. Where the 1 to 1 ratio is not possible, then
substitute either species present. Forty percent or more of the
leave trees shall be live and undamaged on completion of har-
vest. Wildlife trees shall be left in clumps whenever possible.

(e) When 10 percent or more of the harvest unit lies
within any combination of a riparian management zone of
Type S or F Waters or a wetland management zone and the
harvest unit is a clearcutting of 20 acres or less, leave not less
than 50 percent of the trees required in ((€e})) (f) of this sub-
section.

(f) Within the riparian management zone, trees shall be
left for wildlife and fisheries habitat as provided for in the
chart below. Fifty percent or more of the trees shall be live
and undamaged on completion of the harvest. The leave trees
shall be randomly distributed where feasible; some clumping
is allowed to accommodate operational considerations. The
number, size, species and ratio of leave trees, deciduous to
conifer, is specified by the bed material and average width of
the water type within the harvest unit. Trees left according to
(c) of this subsection may be included in the number of
required leave trees in this subsection.

Western Washington Riparian Leave Tree Requirements
For exempt 20-acre parcels

Ratio of # Trees/1000 ft. each side
Water RMZ Conifer to Deciduous/
Type/Average Maximum Minimum Size Leave Gravel/Cobble
Bankfull Width Width Trees <10" Diameter Boulder/Bedrock
S or F Water greater 115' representative of stand 58 trees 29 trees
than or equal to 75'
S Water less than 75' 86' representative of stand 115 trees 60 trees
and F Water less than
75" and greater than or
equal to 10'
F Water less than 10’ 58' 2to 1 86 trees 29 trees
and greater than or 12" or next largest
equal to 5' available!
F Water 29' Itol 29 trees 29 trees
less than 5' 6" or next largest
available'

size specified.

Ponds or lakes which are Type S or F Waters shall have the
same leave tree requirements as boulder/bedrock streams.
*(2) Eastern Washington riparian management
zones for exempt 20-acre parcels. These zones shall be
measured horizontally from the outer edge of bankfull width
of Type S or F Waters and extend to the line where vegetation
changes from wetland to upland plant community, or to the
line required to leave sufficient shade as required by WAC
222-30-040, whichever is greater, but shall not be less than
the minimum width nor more than the maximum widths
described in (c) of this subsection, provided that the riparian
management zone width shall be expanded as necessary to
include wetlands or ponds adjacent to the stream. When the
riparian management zone overlaps a Type A or B Wetland
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"Or next largest available" requires that the next largest trees to those specified in the rule be left standing when those available are smaller than the

or a wetland management zone, the requirement which best
protects public resources shall apply.

(a) Harvest units shall be designed so that felling, buck-
ing, yarding or skidding, and reforestation can be accom-
plished in accordance with these rules, including those rules
relating to stream bank integrity and shade requirements to
maintain stream temperature. Where the need for additional
actions or restrictions adjacent to waters not covered by the
following become evident, WAC 222-12-050 and 222-12-
060 may apply.

(b) When requested in writing by the applicant, the
department shall assist in preparation of an alternate plan for
the riparian management zone.
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(c) Within the riparian management zone, trees shall be
left for wildlife and fisheries habitat as provided for below.
Fifty percent or more of the trees shall be live and undamaged
on completion of the harvest. The leave trees shall be ran-
domly distributed where feasible; some clumping is allowed
to accommodate operational considerations.

(1) The width of the riparian management zone shall be
based on the adjacent harvest type as defined in WAC 222-
16-010 "Partial cutting." When the adjacent unit harvest type
is:

Partial cutting - The riparian management zone width
shall be a minimum of 35 feet to a maximum of 58 feet on
each side of the stream.

Other harvest types - The riparian management zone
shall average 58 feet in width on each side of the stream with
a minimum width of 35 feet and a maximum of 345 feet on
each side of the stream.

(i1) Leave tree requirements within the riparian manage-
ment zones of Type S or F Waters:

(A) Leave all trees 12 inches or less in diameter breast
height (dbh); and

(B) Leave all wildlife reserve trees within the riparian
management zone where operations in the vicinity do not
violate the state safety regulations (chapter 296-54 WAC and
chapter 49.17 RCW administered by department of labor and
industries, safety division); and

(C) Leave 18 live conifer trees per acre between 12
inches dbh and 20 inches dbh distributed by size, as represen-
tative of the stand; and

(D) Leave 4 live conifer trees per acre 20 inches dbh or
larger and the 2 largest live deciduous trees per acre 16 inches
dbh or larger. Where these deciduous trees do not exist, and
where 2 wildlife reserve trees per acre 20 inches or larger do
not exist, substitute 2 live conifer trees per acre 20 inches dbh
or larger. If live conifer trees of 20 inches dbh or larger do not
exist within the riparian management zone, then substitute
the 5 largest live conifer trees per acre; and

(E) Leave 3 live deciduous trees per acre between 12
inches and 16 inches dbh where they exist.

(iii) Minimum leave tree requirements per acre for Type
S or F Waters. Trees left for (c)(ii) of this subsection shall be
included in the minimum counts.

(A) On streams with a boulder/bedrock bed, the mini-
mum leave tree requirements shall be 75 trees per acre 4
inches dbh or larger.

(B) On streams with a gravel/cobble (less than 10 inches
diameter) bed, the minimum leave tree requirement shall be
155 trees per acre 4 inches dbh or larger.

(C) On lakes or ponds, the minimum leave tree require-
ment shall be 86 trees per acre 4 inches dbh or larger.

Note: See the board manual for guidelines for calculating trees per
acre and average RMZ widths.

(d) When 10 percent or more of the harvest unit lies
within any combination of a riparian management zone of
Type S or F Waters or a wetland management zone and the
harvest unit is 20 acres or less, leave not less than 50 percent
of the trees required in (c) of this subsection. (See WAC 222-
16-010 "Partial cutting.")

*(3) Riparian leave tree areas for exempt 20-acre
parcels. The department will require trees to be left along
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Type Np Waters where such practices are necessary to pro-
tect public resources. Where such practices are necessary,
leave at least 29 conifer or deciduous trees, 6 inches in diam-
eter or larger, on each side of every 1000 feet of stream length
within 29 feet of the stream. The leave trees may be arranged
to accommodate the operation.

(4) For the purposes of this section RMZ means: A spec-
ified area alongside Type S and F Waters where specific mea-
sures are taken to protect water quality and fish and wildlife
habitat.

AMENDATORY SECTION (Amending WSR 08-24-011,
filed 11/21/08, effective 12/22/08)

WAC 222-46-030 Notice to comply. If a violation, a
deviation, material damage or potential for material damage
to a public resource has occurred and the department deter-
mines that a stop work order is unnecessary, then the depart-
ment shall issue and serve upon the operator and/or land-
owner a notice.

(1) The notice shall clearly set forth:

(a) The specific nature, extent, and time of failure to
comply with the approved application; or identifying the
damage or potential damage; and/or

(b) The relevant provisions of the Forest Practices Act or
of the forest practices rules relating thereto;

(c) The right of the operator, landowner, or timber
owner to a hearing before the department; and

(d) The specific course of action ordered by the depart-
ment to be followed by the operator to correct such failure to
comply and to prevent, correct and/or compensate for mate-
rial damage to public resources which resulted from any vio-
lation, unauthorized deviation, or willful or negligent disre-
gard for potential damage to a public resource; and/or those
courses of action necessary to prevent continuing damage to
public resources where the damage is resulting from the for-
est practices activities but has not resulted from any violation,
unauthorized deviation, or negligence.

(2) Local governmental entity conditions. If the notice
to comply involves a condition imposed pursuant to WAC
222-20-040(3), then the specific course of action ordered by
the department shall include a requirement that the operator
obtain approval of the local governmental entity of the action
to be taken.

(3) The department shall mail a copy of the notice to
comply to the forest landowner and the timber owner at the
addresses shown on the application, showing the date of ser-
vice upon the operator. The department shall also mail a copy
to the local governmental entity if a condition imposed pursu-
ant to WAC 222-20-040(3) is involved.

(4) Such notice to comply shall become a final order
of the department: Provided, That no direct appeal to the
appeals board will be allowed from such final order. Such
operator shall undertake the course of action so ordered by
the department unless, within fifteen days after the date of
service of such notice to comply, the operator, forest land-
owner, or timber owner, shall request the department in writ-
ing to schedule a hearing. If so requested, the department
shall schedule a hearing on a date not more than twenty days
after receiving such request. The local governmental entity
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shall participate in the hearing if a condition imposed pursu-
ant to WAC 222-20-040(3) is involved. Within ten days after
such hearing, the department shall issue a final order either
withdrawing its notice to comply or clearly setting forth the
specific course of action to be followed by such operator.
Such operator shall undertake the course of action so ordered
by the department unless within thirty days after the date of
receipt of such final order, the operator, forest landowner, or
timber owner appeals such final order to the appeals board.
No person shall be under any obligation under this section to
prevent, correct, or compensate for any damage to public
resources which occurs more than one year after the date of
completion of the forest practices operations involved exclu-
sive of reforestation, unless such forest practices were not
conducted in accordance with forest practices rules: Pro-
vided, That this provision shall not relieve the forest land-
owner from any obligation to comply with forest practices
rules pertaining to providing continuing road maintenance.
No action to recover damages shall be taken under this sec-
tion more than two years after the date the damage involved
occurs.

AMENDATORY SECTION (Amending WSR 08-24-011,
filed 11/21/08, effective 12/22/08)

WAC 222-46-040 Stop work orders. (1) The depart-
ment shall have the authority to serve upon an operator a stop
work order which shall be a final order of the department if:

(a) There is any violation of the provisions of the Forest
Practices Act or these rules; or

(b) There is a deviation from the approved application;

or

(c) Immediate action is necessary to prevent continua-
tion of or to avoid material damage to a public resource.

(2) The stop work order shall set forth:

(a) The specific nature, extent, and time of the violation,
deviation, damage, or potential damage;

(b) An order to stop all work connected with the viola-
tion, deviation, damage, or potential damage;

(c) The specific course of action needed to correct such
violation or deviation or to prevent damage and to correct
and/or compensate for damage to public resources which has
resulted from any violation, unauthorized deviation, or will-
ful or negligent disregard for potential damage to a public
resource. The stop work order shall also set forth those
courses of action necessary to prevent continuing damage to
public resources where the damage is resulting from the for-
est practices activities but has not resulted from any violation,
unauthorized deviation, or negligence. If the stop work order
involves a condition imposed pursuant to WAC 222-20-
040(3), then the specific course of action ordered by the
department shall include a requirement that the operator
obtain approval of the local governmental entity of the action
to be taken.

(d) The stop work order shall also set forth the right of
the operator to a hearing before the appeals board.

(3) The department shall immediately file a copy of such
order with the appeals board and mail a copy thereof to the
timber owner and forest landowner at the addresses shown on
the application. The department shall also mail a copy to the
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local governmental entity if a condition imposed pursuant to
WAC 222-20-040(3) is involved.

(4) The operator, timber owner, or forest landowner may
commence an appeal to the appeals board within ((fifteen))
thirty days ((after-serviee-upen)) from the date of receipt of
the order by the operator. If such appeal is commenced, a
hearing shall be held not more than twenty days after copies
of the notice of appeal were filed with the appeals board.
Such proceeding shall be a contested case within the meaning
of chapter 34.05 RCW.

(5) The operator shall comply with the order of the
department immediately upon being served, but the appeals
board if requested shall have authority to continue or discon-
tinue in whole or in part the order of the department under
such conditions as it may impose pending the outcome of the
proceeding.

AMENDATORY SECTION (Amending WSR 08-24-011,
filed 11/21/08, effective 12/22/08)

WAC 222-46-060 Civil penalties. (1) Amount of pen-
alty. Every person who violates any provisions of RCW
76.09.010 through 76.09.280 or of the forest practices rules
adopted pursuant thereto, or who converts forest land to a use
other than commercial timber operation within three years
after completion of the forest practice without the consent of
the county, city, or town, shall be subject to a penalty in an
amount of not more than ten thousand dollars for each such
violation. Each and every such violation shall be a separate
and distinct violation. In case of a failure to comply with a
stop work order, every day's continuance thereafter shall be a
separate and distinct violation.

(2) Penalty assessments shall consider the following:

(a) Repairability of the adverse effect from the violation;

(b) Whether the violation of the act or rules was inten-
tional,

(c) Cooperation with the department;

(d) Previous violation history;

(e) Severity of the impact or the potential for material
damage to public resources; and

(f) The extent to which a penalty to be imposed on a for-
est landowner for a forest practices violation committed by
another should be reduced because the owner was unaware of
the violation and did not receive substantial economic bene-
fits from the violation.

(3) Calculation of penalty. The department shall eval-
uate any violation to determine if a civil penalty is warranted.
When penalties are to be assessed they shall be calculated
using the following process:

(a) Determine the base penalty; see WAC 222-46-065.

(b) The penalty may be adjusted using factors specific to
the incident and the site. The following additional factors will
be independently considered and added to the base penalty to
calculate the civil penalty:

(i) Repairability:

Repairability shall be based on the length of time natural
restoration or implementation of a restoration plan will take
and whether repair can be achieved. The penalty will be sub-
stantially increased when natural restoration will not occur
within three years and the damage cannot be effectively cor-
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rected. For this factor, up to double the base penalty may be
added to the penalty.

(i1) Intention:

In making a determination of intent, the department shall
consider, but not be limited to, the following considerations:
The foreseeability of the violation; whether precautions were
taken to avoid the violation; whether an informal conference
or enforcement action was served on the violator prior to the
violation. For this factor, up to double the base penalty may
be added to the penalty.

(iii) Cooperation:

The department shall consider whether the violator did
or did not make any attempt to correct the problem. Timeli-
ness of action(s) and/or ignoring or evading agency contacts
or directives shall determine if the penalty shall be increased.
For this factor, up to double the base penalty may be added to
the penalty.

(iv) Previous violation(s):

The department shall consider whether the violator has
previous violations of a forest practices rule or regulation as
documented in an enforcement action. The department may
consider company organizations and assignment of opera-
tional responsibilities when evaluating previous violations. A
history of violations with adverse impacts or potential for
adverse impacts or that shows a pattern of ignoring the rules
or the act, shall result in a substantially larger penalty.

Enforcement actions for the purposes of this section shall
include notices to comply, stop work orders, civil penalties,
and criminal citations when those enforcement actions are
associated with forest practices violations. For this factor, up
to quadruple the base penalty may be added to the penalty.

(v) Severity:

The department shall adjust the penalty based on the
extent and magnitude of the damage or potential damage to
public resources. For this factor, up to quadruple the base
penalty may be added to the penalty.

(vi) Landowner involvement:

If in the opinion of the department, the landowner exer-
cised reasonable prudence in the development of timber sale
contracts or supervision of the forest practices operations,
was unaware of the forest practices violation, and the land-
owner received no substantial economic benefit from the vio-
lation, then the landowner generally would not be assessed a
civil penalty.

(c) In accordance with RCW 76.09.170, the penalty may
not exceed ten thousand dollars for each and every violation.

(d) The department shall determine whether all or a por-
tion of the penalty should be assessed against the operator,
landowner, and/or timber owner. The department should con-
sider the responsible party, the degree of control, the sophis-
tication of the party and whether different parties conducted
different violations.

(4) Other participants. Every person who through an
act of commission or omission procures, aids or abets in the
violation shall be considered to have violated the provisions
of this section and shall be subject to the penalty provided for
in this section.

(5) Government employees. No penalty shall be
imposed under this section upon any governmental official,
an employee of any governmental department, agency, or
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entity, or a member of any board created by the act for any act
or omission in his/her duties in the administration of the act
or of these rules.

(6) Written notice. The penalty shall be imposed by a
notice in writing, either by certified mail with return receipt
requested or by personal service, to the person incurring the
same from the department describing the violation with rea-
sonable particularity.

(7) Remission or mitigation. Within fifteen days after
the notice is received, the person incurring the penalty may
apply in writing to the supervisor of the department or his or
her designee for the remission or mitigation of such penalty.
Upon receipt of the application, the department may remit or
mitigate the penalty upon whatever terms the department in
its discretion deems proper: Provided, That the department
deems such remission or mitigation to be in the best interests
of carrying out the purposes of the act. The department shall
have authority to ascertain the facts regarding all such appli-
cations in such reasonable manner and under such rules as
they may deem proper. The reviewer may reduce, dismiss or
not change the civil penalty.

(8) Right of appeal. Any person incurring any penalty

hereunder may appeal the same to the ((ferest-praetiees))
appeals board. Such appeals shall be filed within thirty days

after the date of receipt of ((retiee-impesingany)) the penalty
unless an application for remission or mitigation is made to
the department. When such an application for remission or
mitigation is made, such appeals shall be filed within thirty
days of receipt of notice from the department setting forth the
disposition of the application for remission or mitigation.
Concurrently with the filing of any appeal to the ((ferestprae-
tiees)) appeals board as provided in this section, the appellant
shall file a copy of the appeal with the department region
from which the penalty was issued and a copy with the office
of the attorney general.

(9) Penalties due. The penalty imposed under this sec-
tion shall become due and payable thirty days after receipt of
a notice imposing the same unless application for remission
or mitigation is made or an appeal is filed. When such an
application for remission or mitigation is made, any penalty
incurred under this section shall become due and payable
thirty days after receipt of notice setting forth the disposition
of such application unless an appeal is filed from such dispo-
sition. Whenever an appeal of the penalty incurred is filed,
the penalty shall become due and payable only upon comple-
tion of all administrative and judicial review proceedings and
the issuance of a final order or decision confirming the pen-
alty in whole or in part.

(10) Enforcement. If the amount of any penalty is not
paid to the department within thirty days after it becomes due
and payable, the attorney general, upon the request of the
department, shall bring an action in the name of the state of
Washington in the superior court of Thurston county or of
any county in which such violator may do business, to
recover such penalty, interest, costs, and attorneys' fees. In all
such actions the procedure and rules of evidence shall be the
same as an ordinary civil action except as otherwise provided
in the Forest Practices Act. In addition to or as an alternative
to seeking enforcement of penalties in superior court, the
department may bring an action in district court as provided
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in Title 3 RCW, to collect penalties, interest, costs, and attor-
neys' fees.

(11) Liens. Penalties imposed under this section for vio-
lations associated with a conversion to a use other than com-
mercial timber operation shall be a lien upon the real property
of the person assessed the penalty. The department may col-
lect such amounts in the same manner provided in chapter
60.04 RCW for mechanics' liens.

(12) Any person incurring a penalty is also responsible
for the payment of all costs and attorneys' fees incurred with
the penalty as well as interest accruing on the unpaid penalty
amount.

AMENDATORY SECTION (Amending WSR 08-24-011,
filed 11/21/08, effective 12/22/08)

WAC 222-46-070 Injunctions, civil suits, disapprov-
als. (1) The department may take any necessary action to
enforce any final order or final decision.

(2)(a) The department may disapprove any forest prac-
tices application or notification submitted by any person who
has failed to comply with a final order or decision as set forth
in RCW 76.09.080, 76.09.090, or 76.09.110, or has failed to
pay any civil penalties as provided in RCW 76.09.170. This
disapproval will last for up to one year from the issuance of a
notice of intent to disapprove notifications and applications
under this section, or until the violator pays all outstanding
civil penalties and complies with all validly issued and out-
standing notices to comply and stop work orders, whichever
is longer.

(b) For purposes of this subsection, "validly issued"
means a stop work order or notice to comply for which no
appeal or request for hearing has been filed; or if appealed, it
has not been declared invalid by a final order or decision and
all appeals are exhausted.

(c) The department shall provide written notice of its
intent to disapprove future applications or notifications, and
shall forward copies of such notice to any affected land-
owner, timber owner or operator. The disapproval period
shall run from thirty days following the date of actual notice
or from the date all appeals, if any, have been exhausted.

(d) Any person provided notice of intent to disapprove
an application or notification may seek review from the ((for-
est-praetices)) appeals board within thirty days of the date of
notice.

(e) While the notice of intent to disapprove is in effect,
the violator(s) may not serve as a person in charge of, be
employed by, manage, or otherwise participate to any degree
in forest practices.

(3) A county may bring injunctive, declaratory, or other
actions for enforcement for forest practices activities within
its jurisdiction in the superior court as provided by law
against the department, the forest landowner, timber owner or
operator to enforce the forest practices regulations or any
final order of the department or the appeals board. No civil or
criminal penalties shall be imposed for past actions or omis-
sions if such actions or omissions were conducted pursuant to
an approval or directive of the department. A county may not
commence injunctions, declaratory actions, or other actions
for enforcement under this subsection unless the department
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fails to take appropriate actions after ten days' written notice
to the department by the county of a violation of the forest
practices rules or final orders of the department or the appeals
board.

AMENDATORY SECTION (Amending WSR 01-12-042,
filed 5/30/01, effective 7/1/01)

WAC 222-46-090 Financial assurances. (1) The pur-
pose in requiring financial assurances is to ensure that the
landowner or operator has sufficient resources to cover any
penalties and mitigation measures, which might be assessed.

(2) The department may require financial assurance prior
to the conduct of any further forest practices from an operator
or landowner who within the preceding three-year period has:

(a) Operated without an approved forest practices appli-
cation, other than an unintentional operation in connection
with an approved application outside the approved boundary
of such an application;

(b) Continued to operate in breach of, or failed to comply
with, the terms of an effective stop work order or notice to
comply; or

(c) Failed to pay any civil or criminal penalty.

(3) The department must deny any application or notifi-
cation for failure to submit financial assurances as required.

(4) In deciding whether to require financial assurances,
the department shall consider:

(a) The organizational size of the operator or landowner;

(b) Whether the violation was self-reported;

(c) The cooperation exhibited when the violation was
discovered; and

(d) Any other factors the department believes indicate
that financial assurances are, or are not, warranted.

(5) When the department determines that a financial
assurance is required, a notice will be issued to the landowner
or operator with violations listed above. The notice cannot be
appealed. The financial assurances will be required with all
future forest practices activities submitted within the time
frame indicated in the notice. The notice shall include the fol-
lowing:

(a) A reference to subsection (6) of this section which
identifies the criteria for establishing the amount of the finan-
cial assurance;

(b) The types of financial assurance which can be sub-
mitted;

(c) The time period during which financial assurances
will be required with every future application or notification;

(d) A statement that the department must deny any appli-
cation or notification from a landowner or operator who sub-
mits an application or notification without their required
financial assurance;

(e) A statement that an application or notification can be
appealed pursuant to RCW ((76:09-220-(8)=a})) 76.09.205,
and the requirement to submit financial assurances may be
challenged at that time.

(6) The amount shall be set by the department within 10
days of receipt of a Class III or IV application, or within 3
days of receipt of a Class II notification. Applicants who have
been notified of a financial assurance requirement are
encouraged to use the early review process for applications
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outlined in WAC 222-20-090. In establishing the amount of
the financial assurances to be required, the department shall
begin with the following base amounts:

Class II Notifications - $10,000

Class III Applications - $30,000

Class IV General Applications - $20,000

Class IV Special Applications - $50,000

The base amounts listed above are based on an estimate
of the potential for civil penalties, fees and required mitiga-
tion that could result from noncompliance with forest prac-
tices rules and department directives on forest practices
applications or notifications of that classification. The base
amounts can be increased or decreased depending on applica-
tion specific factors including, but not limited to, size of the
proposed harvest area, miles of new road construction and
road maintenance, proximity to water, proximity to unstable
soils, proximity to threatened or endangered species, and
types of violations committed by the applicant in the past. In
addition, the department should consider the risk to the state
of the applicant being unable to pay civil penalties or perform
required mitigation work. In weighing this risk, the depart-
ment should consider the applicant's past history of payment
to the department, and any other financial information the
applicant chooses to submit to the department. The base
amount of financial assurance to be required may be
increased or decreased depending on the department's assess-
ment of this risk.

(7) The financial assurance provided shall protect the
department and the state from the risk that the landowner or
operator may be financially unable to pay civil penalties, fees
and/or perform mitigation work required by the department,
including mitigation work performed by the department pur-
suant to RCW 76.09.120, because of violations of the Forest
Practices Act or rules. The department may, for any reason,
refuse any financial assurance not deemed adequate. The
financial assurance provided may be in the following form:

(a) Bank letter of credit;

(b) Cash deposit;

(c) Savings account assignment; or

(d) Corporate surety bond executed in favor of the
department.

(8) The department may obtain compensation from a
financial assurance whenever the landowner or operator has
failed to pay a civil penalty that is due and owing or has failed
to complete mitigation as required. Payment for a specific
civil penalty or mitigation does not relieve the surety, opera-
tor or landowner of financial responsibility for any other civil
penalty or mitigation.

(9) Liability under the financial assurance shall be main-
tained until all forest practices under the forest practices noti-
fication or application issued by the department are com-
pleted or until the notification or application expires, and all
of the landowner or operator's obligations under the Forest
Practices Act and rules are completed to the satisfaction of
the department including payment of civil penalties and com-
pletion of required mitigation work. Liability under the finan-
cial assurance may be released only upon written notification
by the department. Notification shall be given upon comple-
tion of compliance or acceptance of a substitute financial
assurance.
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(10) Financial assurances are estimates only. Nothing in
this section shall be construed to limit the department's
authority to assess and collect civil penalties and fees and to
require mitigation work in amounts that exceed existing
financial assurances.

WSR 10-23-078
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed November 15, 2010, 12:26 p.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Revises WAC 181-78A-110, 181-78A-115
and 181-78A-120, to provide for a compliance agreement in
addition to an appeal process for preparation programs who
are denied approval by the professional educator standards
board.

Citation of Existing Rules Affected by this Order:
Amending x [WAC 181-78A-110, 181-78A-115, and 181-
78A-120].

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 10-20-078 on Sep-
tember 29, 2010.

Changes Other than Editing from Proposed to Adopted
Version: Timelines were adjusted from the original proposal
and notification requirements were added.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 3, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 15, 2010.

David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 06-24-082,
filed 12/5/06, effective 1/5/07)

WAC 181-78A-110 Length of time for which pro-
gram approval status shall be granted. (1) Existing pro-
grams. Based upon review of the program site visit report and
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other documentation requested, and taking into consider-
ation: The degree to which previously identified issues have
been successfully addressed, the relationship and balance
between program strengths and weaknesses, and the relative
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the provisions under WAC 181-78A-110 (1)(d)(ii) programs
shall be permitted ((for-the-eurrent-and-one-additional-aca-
demte-year)) to continue to prepare and recommend for certi-
fication candidates who have been previously admitted to the

importance of specific unmet criteria to the overall function

program, provided that no recommendations for certifica-

of the program, the professional educator standards board

shall ((take)) exercise professional judgment in taking one of
the following actions:
(a) ((©ne-year)) Limited, approval((;)) of up to one year

in length. In issuing limited approval, and depending on the
nature of evidence that must be considered to regain full

approval, the board may specify the requirement of a:

(1) Focused-site visit related to unmet standards; or

(ii) Written report, related to unmet standards.

(b) ((Five-year)) Full approval((;

teySeven-year—approval tWACHS1-78A100(6)))) of
either:

(1) Five years; or

(i) Seven years. per provisions of WAC 181-78A-
100(6); or

((€))) (c) Disapproval (WAC 181-78A-115)((>)):

(i) A program with full five- or seven-year approval prior
to the site visit shall not receive a disapproval rating, except
under the provisions of subsection (3) of this section.

(i1) A program awarded a disapproval rating may request
a hearing conducted through the office of administrative
hearings under WAC 181-78A-100 (7)(g) and 10-08-035.

(2) New programs. All new programs shall be condition-
ally approved for up to ((twe-years)) twenty-seven months
under WAC 181-78A-105.

(3) The ((superintendent-of publie-instruetion)) profes-
sional educator standards board, upon receipt of a serious
complaint from any source or upon ((ker-er-hisinitiative;or))
its own initiative ((ef-the-professional-edueatorstandards
beard)) prompted by indications of the need for response,
may at any time review all or any part of a preparation pro-
gram for compliance with the provisions of this chapter. If
deviations are found, the professional educator standards

board is authorized to ((reseind-pregram-approvaluntil-the
colegeoruntrersity submitsanaceeptable-complianee

T8A—HS-shall-apply)) change the program's current approval
status, including full disapproval.

AMENDATORY SECTION (Amending WSR 06-14-010,
filed 6/22/06, effective 7/23/06)

WAC 181-78A-115 ((Prebatienary-status:)) Disap-
proved programs. ((CeHeges—anduniversities—with))
Approved preparation programs shall not lose official
approval status until the professional educator standards
board has taken final action to disapprove the preparation

program((:—Previded;That-colleges-oruniversities)) pending
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tions will be accepted later than thirty months following

rece1pt of the formal notice of d1sapprova1 ((f&eeﬁ&ﬁue—as—aﬂ

Followmg the recemt of formal notlce of dlsapproval the

program shall notify all currently enrolled candidates of the
program's disapproval status.

AMENDATORY SECTION (Amending WSR 06-14-010,
filed 6/22/06, effective 7/23/06)

WAC 181-78A-120 Procedures for reestablishment
of approval status for an educator preparation program.
(1) The procedures for the reestablishment of professional
educator standards board approval of a preparation program
shall be the same as the procedure for initial approval as pro-
vided in WAC 181-78A-105, except that if the preparation
program continues to operate pursuant to the probationary
status provision of WAC 181-78A-115, the professional edu-
cator standards board may limit the content of the written
plan required by WAC 181-78 A-105(3) to program standards
determined by the professional educator standards board to
be the cause of the ((eeHege-eruniversity'sprobatienary))
program's disapproved status.

(2) A disapproved program may submit a compliance
agreement for review by the professional educator standards
board. If the program submits an acceptable compliance
agreement, the program may be granted permission to admit
new candidates for a period of time not to exceed twelve cal-
endar months from the date of disapproval. Compliance
agreements, not to exceed ten pages, must document the fol-
lowing:

(a) A work plan overview;

(b) A timeline of work that has been and will be per-
formed; and

(c) A matrix that cross references components of the

work plan with all unmet standards identified in the site visit
report.

WSR 10-23-080
PERMANENT RULES
DEPARTMENT OF HEALTH
(Board of Pharmacy)
[Filed November 15, 2010, 1:49 p.m., effective December 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-863-035 allows qualified applicants
to be eligible for a temporary permit while awaiting results of
a national background check. The national background
check is a lengthy process that can cause licensing delays,
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which may affect the public's access to health care. Eligible
applicants must meet all licensing requirements, hold a
license in another state in good standing, and have no crimi-
nal record in Washington state.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-863-035 Temporary permit—Pharma-
cist.

Statutory Authority for Adoption: RCW 18.130.075,
18.130.064, 18.64.005.

Other Authority: RCW 18.64.080.

Adopted under notice filed as WSR 10-15-067 on July
16, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 16, 2010.

Gary G. Harris, Chair

Board of Pharmacy

AMENDATORY SECTION (Amending Order 317B, filed
11/17/92, effective 12/18/92)

WAC 246-863-035 Temporary permits. (1) A tempo-
rary practice permit to practice pharmacy may be issued to an
applicant ((ieensed)) who meets all of the requirements and
qualifications for the license, except the results of the finger-
print-based national background check, if required.

(2) A temporary practice permit to practice pharmacy
may be issued to an applicant who:

(a) Holds an unrestricted, active license by examination
in ((a)) another state which participates in the ((Jieensure))
license transfer or reciprocity process ((aaless-there-is-a-basis
cordenialof the t 5 c Litional i .
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(b) Has completed a Washington application for pharma-
cist license by transfer or reciprocity:

(d) Has passed the Washington state jurisprudence

exam;
(e) Is not subject to denial of a license or issuance of a
conditional or restricted license; and

(f) Does not have a criminal record in Washington state.

(3) A temporary practice permit grants the individual the
full scope of practice of pharmacy, except the ability to qual-
ify as a responsible pharmacist manager.

(4) A temporary practice permit expires when any one of
the following occurs:

(a) The license is granted;

(b) A notice of decision on the application is mailed to
the applicant, unless the notice of decision specifically
extends the duration of the temporary practice permit; or

(c) One hundred eighty days after the temporary practice
permit is issued.

(5) To receive a temporary practice permit, the applicant
must submit the fingerprint card, a written request for a tem-
porary practice permit, and applicable fees.

WSR 10-23-083
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed November 16, 2010, 3:33 p.m., effective December 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The state board of education (SBE) adopted
rules necessary to implement the accountability framework
contained in Part I of E2SSB 6696 that included developing:
(1) A schedule and the process for local school district super-
intendents and local boards of required action districts to sub-
mit a required action plan to SBE; (2) the procedure for SBE
to approve a required action plan proposed by a school dis-
trict; (3) the consequence for failing to submit or receive
approval of a plan; and (4) the circumstances under which a
district can be released from designation as a required action
district.

Statutory Authority for Adoption: RCW 28A.657.120.

Adopted under notice filed as WSR 10-19-115 on Sep-
tember 21, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Permanent
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2010.

Edith W. Harding

Executive Director
Chapter 180-17 WAC

ACCOUNTABILITY

NEW SECTION

WAC 180-17-010 Designation of required action dis-
tricts. In January of each year, the state board of education
shall designate as a required action district a school district
recommended by the superintendent of public instruction for
such designation.

NEW SECTION

WAC 180-17-020 Process for submittal and approval
of required action plan. (1) Except as otherwise provided in
WAC 180-17-030, school districts designated as required
action districts by the state board of education shall develop a
required action plan according to the following schedule:

(a) By April 15th of the year in which the district is des-
ignated, a school district shall submit a required action plan
to the superintendent of public instruction to review and
approve that the plan is consistent with federal guidelines for
the receipt of a School Improvement Grant. The required
action plan must comply with all of the requirements set forth
in RCW 28A.657.050.

(b) By May 1st of the year in which the district is desig-
nated, a school district shall submit a required action plan
approved by the superintendent of public instruction to the
state board of education for approval.

(2) The state board of education shall, by May 15th of
each year, either:

(a) Approve the school district's required action plan; or
(b) Notify the school district that the required action plan has
not been approved stating the reasons for the disapproval.

(3) A school district notified by the state board of educa-
tion that its required action plan has not been approved under
subsection (2)(a) of this section shall either:

(a) Submit a new required action plan to the superinten-
dent of public instruction and state board of education for
review and approval within forty days of notification that its
plan was rejected. The state board of education shall approve
the school district's required action plan by no later than July
15th if it meets all of the requirements set forth in RCW
28A.657.050; or

(b) Submit a request to the required action plan review
panel established under RCW 28A.657.070 for reconsidera-
tion of the state board's rejection within ten days of the noti-
fication that the plan was rejected. The review panel shall
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consider and issue a decision regarding a district's request for
reconsideration to the state board of education by no later
than June 10th. The state board of education shall consider
the recommendations of the panel and issue a decision in
writing to the school district and the panel by no later than
June 20th. If the state board of education accepts the changes
to the required action plan recommended by the panel, the
school district shall submit a revised required action plan to
the superintendent of public instruction and state board of
education by July 30th. The state board of education shall
approve the plan by no later than August 10th if it incorpo-
rates the recommended changes of the panel.

(4) If the review panel issues a decision that reaffirms the
decision of the state board of education rejecting the school
district's required action plan, then the school district shall
submit a revised plan to the superintendent of public instruc-
tion and state board of education within twenty days of the
panel's decision. The state board of education shall approve
the district's required action plan by no later than July 15th if
it meets all of the requirements set forth in RCW 28A.657.-
050.

NEW SECTION

WAC 180-17-030 Process for submittal and approval
of a required action plan when mediation or superior
court review is involved. (1) By April Ist of the year in
which a school district is designated for required action, it
shall notify the superintendent of public instruction and the
state board of education that it is pursuing mediation with the
public employment relations commission in an effort to agree
to changes to terms and conditions of employment to a col-
lective bargaining agreement that are necessary to implement
a required action plan. Mediation with the public employ-
ment relations commission must commence no later than
April 15th.

(2) If the parties are able to reach agreement in media-
tion, the following timeline shall apply:

(a) A school district shall submit its required action plan
according to the following schedule:

(1) By June 1st, the school district shall submit its
required action plan to the superintendent of public instruc-
tion for review and approval as consistent with federal guide-
lines for the receipt of a School Improvement Grant.

(i1) By June 10th, the school district shall submit its
required action plan to the state board of education for
approval.

(b) The state board of education shall, by June 15th of
each year, approve a plan proposed by a school district only
if the plan meets the requirements in RCW 28A.657.050 and
provides sufficient remedies to address the findings in the
academic performance audit to improve student achievement.

(3) If the parties are unable to reach an agreement in
mediation, the school district shall file a petition with the
superior court for a review of any disputed issues under the
timeline prescribed in RCW 28A.657.050. After receipt of
the superior court's decision, the following timeline shall
apply:

(a) A school district shall submit its revised required
action plan according to the following schedule:
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(i) By June 30th, the school district shall submit its
revised required action plan to the superintendent of public
instruction for review and approval as consistent with federal
guidelines for the receipt of a School Improvement Grant.

(i1) By July 7th, the school district shall submit its
revised required action plan to the state board of education
for approval.

(b) The state board of education shall, by July 15th of
each year, approve a plan proposed by a school district only
if the plan meets the requirements in RCW 28A.657.050 and
provides sufficient remedies to address the findings in the
academic performance audit to improve student achievement.

NEW SECTION

WAC 180-17-040 Failure to submit or receive
approval of a required action plan. The state board of edu-
cation shall direct the superintendent of public instruction to
require a school district that has not submitted a final required
action plan for approval, or has submitted but not received
state board of education approval of a required action plan by
the beginning of the school year in which the plan is intended
to be implemented, to redirect the district's Title I funds based
on the academic performance audit findings.

NEW SECTION

WAC 180-17-050 Release of a school district from
designation as a required action district. (1) The state
board of education shall release a school district from desig-
nation as a required action district upon recommendation by
the superintendent of public instruction, and confirmation by
the board, that the district has met the requirements for
release set forth in RCW 28A.657.100.

(2) If the board determines that the required action dis-
trict has not met the requirements for a release in RCW
28A.657.100, the school district shall remain in required
action and submit a new or revised required action plan under
the process and timeline as prescribed in WAC 180-17-020
or 180-17-030.

WSR 10-23-102
PERMANENT RULES
ARTS COMMISSION
[Filed November 16, 2010, 2:59 p.m., effective December 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amendments to Title 30 WAC, Arts commis-
sion, will clarify the arts commission's purpose, organization,
procedures and processes; and align the Title 30 WAC with
current arts commission guidelines and policies. This will
serve to make the rules more accessible and understandable.

Citation of Existing Rules Affected by this Order:
Repealing WAC 30-01-010, 30-01-050, 30-04-090, 30-08-
050, 30-08-060, 30-08-070, 30-12-040, 30-12-050, 30-12-
060, 30-12-080, 30-12-090, 30-12-100, 30-12-110, 30-12-
130, 30-12-150, 30-14-010, 30-14-020, 30-14-030, 30-14-
040, 30-14-050, 30-14-060, 30-14-070, 30-14-080, 30-14-
090, 30-14-100, 30-14-110, 30-18-010, 30-18-020, 30-18-
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030, 30-18-040, 30-18-050, 30-18-060, 30-18-070, 30-18-
080, 30-18-090, 30-18-100, 30-18-110, 30-22-010, 30-22-
020, 30-22-030, 30-22-040, 30-22-050, 30-22-060, 30-22-
070, 30-22-080, 30-22-090, 30-26-010, 30-26-020, 30-26-
030, 30-26-040, 30-26-050, 30-26-060, 30-26-070, 30-26-
080, 30-26-090, 30-40-040, 30-40-070, 30-40-080, 30-40-
090, 30-41-040, 30-44-050 and 30-44-060; and amending
WAC 30-01-020, 30-01-040, 30-01-060, 30-02-010, 30-04-
010, 30-04-020, 30-04-030, 30-04-040, 30-04-050, 30-04-
060, 30-04-080, 30-04-120, 30-08-010, 30-08-020, 30-08-
030, 30-08-040, 30-12-010, 30-12-030, 30-12-160, 30-40-
010, 30-40-020, 30-40-050, 30-40-060, 30-41-010, 30-41-
020, 30-41-030, 30-44-010, 30-44-020, 30-44-030, and 30-
44-040.

Statutory Authority for Adoption: Chapter 43.46 RCW.

Adopted under notice filed as WSR 10-18-109 on Sep-
tember 1, 2010.

Changes Other than Editing from Proposed to Adopted
Version: Changes to the document are reflected in the con-
cise explanatory statement, which can be found on-line at
www.arts.wa.gov/about/rulemaking.shtml.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 0, Repealed 1.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 16, Amended 30, Repealed 62.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 16,
Amended 30, Repealed 62.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 16, Amended 30, Repealed 62.

Date Adopted: November 4, 2010.

Kris Tucker

Executive Director

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-01-020 Rule-making authority. The Wash-
ington state arts commission is authorized by RCW 43.46.-
040 to adopt rules under the provisions of the Administrative
Procedure Act, chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-01-040 ((Peseription—of)) Commission's

purpose ((and-geals)). (D)) The Washington state arts
commission is charged with the conservation and develop-

ment of the state's artistic resources as described in RCW
43.46.005. ((Hisaeitizensecommisston-—consisting-of nine-
of-thelegislature:)) It is authorzed by RCW 43.46.050 to
study, plan, and advise the governor, state departments, and
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the legislature regarding cultural development. Through the
authority granted by RCW 43.46.055, the commission may
administer any activity, and assist any person or agency in
programs or projects related to the growth and development
of the arts and humanities.

- ationalskillsdevel stabil l
tinuity;and-managerial-expertise:))

NEW SECTION

WAC 30-01-055 Responsibilities. (1) Board responsi-
bilities.

(a) Approves the commission budget each fiscal year and
biennium,;

(b) Approves the commission's strategic plan and goals
each biennium;

(c) Approves all grants, except when such authority is
specifically delegated to the executive director;

(d) Approves changes to rosters, as specified in these
rules;

(e) Fulfills other responsibilities as established in Title
30 WAC; and

(f) May delegate specific responsibilities to the execu-
tive director.

(g) Officers of the board serve as specified in WAC 30-
08-080 (Board officers and committees).

(2) Executive director responsibilities.

(a) Manages the agency;

(b) Approves and signs contracts;

(c) Acts as official spokesperson for the commission;

(d) Fulfills other responsibilities as established in Title
30 WAC and as otherwise determined by the board; and

(e) May delegate specific responsibilities to staff.

(3) Staff responsibilities.

Under the direction of the executive director, staff
develop and implement the commission's strategic plan, bud-
get, and programs. Staff have the authority to:

(a) Manage programs, including development of appli-
cation forms, guidelines, and review criteria, and convene
and manage panels to review applications, nominations, and
staff recommendations;

(b) Define and publish definitions in addition to those in
chapter 30-02 WAC (Definitions), as necessary to implement
commission programs;

(c) Negotiate, prepare, and administer contracts; and
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(d) Fulfill other responsibilities as established in Title 30
WAC and otherwise as determined by the executive director.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-01-060 Office hours and contact informa-
tion. The offices of the Washington state arts commission
((is)) are open from 8:00 a.m. to 5:00 p.m. Monday through
Friday except ((weeks-that-inelude)) on state legal holidays
and other posted office closures. Written correspondence
should be addressed to P.O. Box 42675, Olympia, WA
98504-2675. Additional information is available on the com-
mission's web site at www.arts.wa.gov. ((Fer-business-hours

and-eontactnformationrelated-to-publie recordssee WAL
30-64-040-))

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 30-01-010
WAC 30-01-050

Purpose.

Organization.

NEW SECTION

WAC 30-02-005 Scope of this chapter. This chapter is
to define terms necessary for the public to use commission
programs and services, and to understand the rules of the
commission. Staff may define and publish additional defini-
tions as necessary to implement commission programs.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-02-010 Definitions. The following definitions
shall apply throughout ((this)) Title 30 WAC:
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other-doectments:)) "Accession" means to formally acquire a

work of art for the state art collection, including the action of
assigning an accession or control number to the work of art.
"Appeal procedure" means the procedure as established
in WAC 30-12-036 (Request for review of denied applica-
tions) whereby an applicant may request a review of a denied
application.
"Application form" means the printed or electronic

forms created and published by staff to be used in commis-
sion program applications.

"Application guidelines" means the published document
that provides the public with information on how to apply for

commission programs, including eligibility requirements,
review criteria, deadlines, timelines, and appeal procedure.
Application guidelines may be published in a printed format

and/or in electronic format accessible through the commis-
sion's web site.
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"Art advisory committee" means a committee formed by
staff and a partner agency to develop plans and overall proj-

ect specifications, and to make funding allocation decisions
related to the state art collection.

"Art in public places program" means the visual art pro-

gram of the commission established by the legislature in
RCW 43.46.090 to acquire works of art and to develop,

administer, and operate the state art collection.

'Art selection committee" means a committee formed by
a partner agency, and approved by staff, to review and select

artists to create works of art for the state art collection, or to
review and select works of art for or from the state art collec-
tion, through a process facilitated by staff.

"Artistic excellence" means evidence of some or all of
the following: Mastery of skills and techniques, professional
approaches to process and presentation, and/or communica-
tion of unique vision or perspective.

"Artistic merit" means evidence of some or all of the fol-
lowing: Potential impact on the artistic and/or cultural devel-
opment of a community or individuals; and/or potential to
broaden access to. expand and diversify the audiences for,
and/or strengthen communities through the arts.

"Arts professional" means an individual who has profes-
sional work experience in the arts or an arts-related field.

l

'Board" means the board of commissioners, consisting
of nineteen members appointed by the governor and four
members of the legislature appointed to the Washington state
arts commission pursuant to RCW 43.46.015.

"Chair" means the chair of the board, elected pursuant to
WAC 30-08-050 and fulfilling duties as established in Title
30 WAC.

'Collections management" means the ongoing care,
preservation, and maintenance of the state art collection,

including activities such as the management of conservation,
restoration, deaccession, documentation, inventory, labeling,

loans, and re-siting of works of art.

U

'Commission" means the collective entity of the Wash-

ington state arts commission, including the board, executive
director, and staff.

U

'Commissioner” means an individual appointed to the

board of the Washington state arts commission.
"Conservation" means treatment of malfunctioning or

damaged works of art for the purpose of bringing them to a

stable condition so that future routine and special mainte-
nance can be effective. Conservation-related activities may

also include examination and documentation.

"Curator" means a qualified visual arts professional with
past curatorial experience selected to recommend works of
art for acquisition to the state art collection.

"Deaccession" means board action to remove an acces-
sioned work of art from the state art collection.

"Disability" is defined in RCW 49.60.040(7).

"Eligibility requirements" means published standards by
which applications are reviewed to determine if they meet the
minimum required qualifications to apply for a commission
program.

"Executive director" means that person employed pursu-
ant to RCW 43.46.045 to carry out the functions of that chap-
ter and Title 30 WAC.
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"Grant" means a contract for arts or cultural services

between the commission and an organization or individual,
awarded through a competitive application process and

WSR 10-23-102

"Underserved" means populations whose opportunities
to experience the arts are limited by geography, ethnicity,
economics, or disability.

approved or ratified by the board.
"Inventory" means a periodic survey of the physical state
and current location of works of art in the state art collection.
"Nonprofit" means incorporation under the nonprofit

laws of the state of Washington or another state, and determi-
nation by the Internal Revenue Service (IRS) that the incor-

porated entity is exempt from taxation under Section 501
(©)(3) of the IRS code.

"Panel" means a group of individuals convened by staff
to review applications, nominations, or staff recommenda-
tions based on published review criteria, in order to make rec-
ommendations to the board or executive director.

"Partner agency" means a state agency, K-12 public
school, university, college, community college, or other pub-
lic entity working with the art in public places program.

"Professional artist" means an individual who has a his-
tory of paid work as an artist.

"Public artist roster" means the board approved list of
professional artists eligible to create visual works of art for
the state art collection.

"Re-siting" means the relocation of a work of art in the
state art collection within the jurisdiction of a partner agency
or between partner agencies.

"Restoration" means treatment that returns a malfunc-

tioning or damaged work of art to a known or assumed state,
often through the addition of nonoriginal material.

"Review criteria" means the standards used by panels to
evaluate applications, nominations, or staff recommenda-
tions.

"Roster" means a list of approved arts professionals who

have the skills and experience to address the needs of a spe-
cific commission program.

'Routine _maintenance" means a regular procedure to
preserve a work of art in the state art collection in proper con-

dition: Clean, presentable, and in working order.

"Site responsive" means created, planned, or intended
for a particular site. A site responsive work of art addresses
both the physical characteristics of its location (size, environ-
ment, lighting, public use, etc., of the site) and the commu-
nity in which it is situated (neighborhood, users of site, his-
torical population, etc.).

l

'Special maintenance" means anticipated but infrequent

activities required to maintain aesthetic and/or structural
aspects of the works of art in the state art collection, including

integrity of the overall surface and/or individual elements.

'Staff” means employees of the Washington state arts
commission, under the direction of the executive director

pursuant to RCW 43.46.045, employed to carry out the func-
tions of that chapter, and Title 30 WAC.

"State art collection" means all works of art and select
design models commissioned or purchased under RCW
43.17.200, 28A.58.055, 28A.335.210,43.46.090, and 43.19.-
455.

"Teaching artist" means a professional artist who is ded-
icated to arts education as an integral part of his/her profes-

sional practice, and who has cultivated skills as an educator
in concert with skills as an artist.
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l

'Washington state arts commission" means the collec-

tive entity of the Washington state arts commission, includ-
ing the board and staff.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-04-010 Purpose. The purpose of this chapter
is to ensure compliance by the Washington state arts commis-
sion with the provisions of ((REW42-56-040-threugh
42.56:520)) chapter 42.56 RCW dealing with public records.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-04-020 Public records available. All public
records of the commission ((as-defined—n—-WAC30-02-
01+0(34);)) are available for public inspection and copying
pursuant to these rules, except as otherwise provided by
RCW 42.56.210 and WAC 30-04-070.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-04-030 Public records officer. The commis-
sion's public records shall be in the charge of the public
records ofﬁcer designated by the executlve director. ((Fhe

-)) The pub-
lic records officer shall be responsible for the following: The
implementation of commission policy in regard to the release
of public records, coordinating the staff of the office in this
regard, and generally insuring staff compliance with the pub-
lic disclosure requirements of chapter 42.56 RCW.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-04-040 Inspection and copying. Public
records shall be available for inspection and copying from

9:00 a.m. to ((reenand-frem1+:00-p-m-—te)) 4:00 p.m., Mon-
day through Friday ((eaeeept—vs#eeJies—t—l=1-srt—ﬂ=rc—l-l:rele—f‘fthaife))l

excluding legal holidays and other posted office closures. All
public records of the commission are located at the ((Wash-

ington-State-Arts-Commission, 7H-Capitel Way-S5-Suite
699—95%191{1—\%&—98594)) office address published on the
commission's web site at www.arts.wa.gov.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-04-050 Requests for public records. In
accordance with the requirements of chapter 42.56 RCW,
that agencies prevent unreasonable invasion of privacy, pro-
tect public records from damage or disorganization, and pre-
vent excessive interference with essential functions of the
((agerey)) commission, public records may be inspected or
copied, or copies of such records may be obtained, by mem-
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bers of the public upon compliance with the following proce-
dure:

(1) A request shall be made in writing ((upen-afermpre-
bed by i} . hich shalil bl ]

sented)) (including electronic mail) to the public records offi-
cer, or to another designated member of the staff if the public
records officer is not available. The request shall include the
following information:

(a) The name of the person requesting the record,

(b) The time of day and calendar date on which the
request was made;

(c) The nature of the request((;

e l . L rithin g
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(2) If the request is for a list of individuals, the requestor

shall certify that the request is not for commercial purposes
except as provided under RCW 42.56.070(7).

NEW SECTION

WAC 30-04-055 Response to public records request.
(1) The public records officer shall respond to public records
requests within five business days by:

(a) Providing the record;

(b) Acknowledging receipt of the request and providing
a reasonable estimate of the time the commission will require
to respond to the request; or

(c) Denying the public record request. Responses refus-
ing in whole or in part the inspection of a public record shall
include a statement of the specific exemption authorizing the
withholding of the record (or any part) and a brief explana-
tion of how the exemption applies to the record(s) withheld.

(2) Additional time to respond to the request may be
based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify third persons or agencies affected by the
request; or

(d) Determine whether any of the information requested
is exempt and that a denial should be made as to all or part of
the request.

(3) In acknowledging receipt of a public record request
that is unclear, the public records officer may ask the
requestor to clarify what information the requestor is seeking.
If the requestor fails to clarify the request, the public records
officer need not respond to it.

(4) If the public records officer does not respond in writ-
ing within five working days of receipt of the request for dis-
closure, the person seeking disclosure shall be entitled to:

(a) Consider the request denied; and

(b) Petition the public records officer under WAC 30-04-
080.

(5) If the public records officer responds within five
working days acknowledging receipt of the request and pro-
viding an estimate of the time required to respond to the
request, and the requestor feels the amount of time stated is
not reasonable, the person seeking disclosure shall be entitled
to petition the public records officer for a review of the esti-
mate of time. The procedures set out in WAC 30-04-080
shall apply to this review.

(6) Only after a determination has been made that all, or
such portion of a public record as is not redacted, may be
inspected, shall such public record or portion thereof be made
available for inspection by appointment.

(7) The request for an appointment shall be made in writ-
ing to the public records officer. The public records officer
shall acknowledge such request for an appointment within
two business days of the receipt of such request and will pro-

[124]



Washington State Register, Issue 10-23

vide the requestor with the date(s) that such an appointment
could be kept by an authorized staff person.

(8) The viewing of those records that require specialized
equipment shall be limited to the availability of that equip-
ment located at the commission office and the availability of
authorized staff to operate that equipment.

(9) In all cases, it shall be the obligation of the public
records officer to:

(a) Locate the specific document(s) requested by the
member of the public in the most timely manner possible;

(b) Assist the member of the public in appropriately
identifying the public record requested;

(c) Protect and otherwise prevent damage to the public
record being inspected and copied;

(d) Prevent disorganization of file folders or document
containers;

(e) Remain in the company of the member of the public
at all times during which a public document is being
inspected, and provide the fullest assistance possible; and

(f) Prevent excessive interference with the other essen-
tial functions of the commission.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-04-060 Copying. No fee shall be charged for
the inspection of public records. The commission shall

charge ((anapprepriate-cost-determined-bythe-ageneyfor
eoptes—of publierecords-and-theuse-of commission—eopy

is)) ten cents per black and white
copy. Specialized records. including color copy. will be
duplicated at the amount necessary to reimburse the commis-
sion for its actual cost ((inetdentto-such-eopying)). If the pub-
lic records officer deems it more efficient to have copying
and/or duplicating done outside the ((ageney)) commission,
the charges will be based on the actual cost of such outside
copying and/or duplicating service. For all copying and/or
duplicating service charges incurred, an invoice will be sent
to the requestor. Reimbursement is payable within fifteen
days of receipt of invoice payable to the Washington state
arts commission. The commission may require that all
charges be paid in advance of release of the copies of the
records.

AMENDATORY SECTION (Amending Order 1, Resolution
No. 86-1, filed 4/1/86)

WAC 30-04-080 Review of denials of public records
requests. (1) Any person who objects to the denial of a
request for a public record may petition for prompt review of
such decision by rendering a written request for review to the
public records officer. The written request shall specifically
refer to the written statement by the public records officer or
other ((staffpersen)) staff which constituted or accompanied
the denial.

(2) Immediately after receiving a written request or
review of a decision denying a public record, the public
records officer or other ((staffpersen)) staff denying the
request shall refer it to the executive director or designee. The
executive director shall immediately consider the matter and
either affirm or reverse such denial. In any case, the request
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shall be returned with a final decision, within two business
days following the written request for review of the original
denial.

(3) Administrative remedies shall not be considered
exhausted until the executive director has returned the peti-
tion with a decision or until the close of the second business
day following the request for review, whichever occurs first.

AMENDATORY SECTION (Amending WSR 10-02-089,

filed 1/6/10, effective 2/6/10)

WAC 30-04-120 Records index. The commission shall
((previde)) establish a ((enrrent)) records index ((based-en

neted-onthe-index)), which shall be made available for public
review.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 30-04-090 Protection of public records.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-08-010 ((Purpese:)) Scope of this chapter.
((Fhepurpese-of)) This chapter is to ensure compliance by

the board of the Washington state arts commission with the
provisions of chapters ((42-56-and)) 42.30 and 43.46 RCW,
in particular those sections which deal with procedures ((and

meetings)) for the board.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-08-020 Uniform procedure rules. Practice
and procedure in and before the ((eemmissier)) board are
governed by the uniform procedural rules codified in the
Washington Administrative Code, WAC 10-08-001 through
10-08-252, as now or hereafter amended, which rules the
((ecommissten)) board adopts as its own, subject to any addi-
tional rules the ((eemmisston)) board has adopted or may
choose to adopt. ((Fhe-ecommissionr)) Should any question not
covered by its rules come before the board. the board reserves
the right to make ((hatever)) a determination that is fair and
equitable ((shewld-any-questionnotcovered by itsrulesecome
before-the-commisston—satd-determination—to-be)), and in
accordance with the spirit and intent of the law.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-08-030 ((Commissien)) Board meetings. (1)
General schedule. The ((eemmisston—shal-meet)) board
meets at least ((five)) four times each fiscal year and at such
other times as determined to be necessary. ((The)) All meet-
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ings of the ((eemmissionshall-all-be)) board are "regular" or
"special" meetings((*)) as those designations are applied in
chapter 42.30 RCW. Meetings may be called, subject to the
notice requirements of chapter 42.30 RCW, at any time and
place by the ((ehairpersen)) chair or by a majority of the com-
missioners.

(2) Notice. Twenty calendar days notice of all meetings
shall be given by posting on the commission's web site noti-
fication of the date, time and location of the meeting, and by
mailing ((a-eepy-efthenotice-and-draftagenda)) or e-mailing
the same to each commissioner and to any person who has
made a written request to the commission to receive meeting
notices.

(3) Special ((eremergeney)) meetings. The twenty-day
notice may be waived for special ((er-emergeney)) meetings

upon consent of ((a—majeﬁ%y—ef—ﬂ&eeemmissieﬂ)) the chair. In
such cases, the provisions of RCW 42.30.080 ((wiH)) govern
due notification of the time, place, and business to be trans-
acted.

(4) Executive session. An executive session may be
called by the ((chairpersen)) chair or a majority of the ((eom-
maission)) board. Executive sessions shall deal only with mat-
ters authorized by chapter 42.30 RCW.

(5) ((Conferenee-ealls—Given-the geographie-distributien
of the-commissioners;-the-chairpersen-may-econvene-ameet-
e b3 IE Eﬁlﬁf ;ﬁfls catl t.f t.hs ’Smllﬂ.mﬁ El]ffElf-l[S.i-}ﬂﬁiE Eh.ms
ments-of)) Meeting formats. Meetings may be convened in-
person and/or by conference call, on-line, or other alternative
format as determined by the chair and the executive director,
subject to the requirements of the Open Public Meetings Act,
chapter 42.30 RCW.

(6) Rules of order. The ((commission—shall-generally))
board generally follows Roberts Rules of Order, newly
revised, in conducting its business meetings.

(7) Quorum. A simple majority of the regularly
appointed ((and-aecting-members-ofthe-commissionshall))
board members constitute a quorum. If all ((twenty—ene))
twenty-three positions are filled, the quorum ((shal-be
eleven)) is twelve.

(8) Voting rights. All officers of the ((eommisstenshall))
board have the right to vote on all matters before the ((eom-
mission)) board, just as any other commissioner.

(9) (Minutes:)) Meeting materials. Staff makes meeting
materials available to the public at the time of the meeting,
and following the meeting upon request.

(10) Minutes ((shal-bekept)) of the proceedings of all

((eommisston)) board meetings are kept and published on the
commission web site.

AMENDATORY SECTION (Amending WSR 95-15-040,

filed 7/12/95, effective 8/12/95)

WAC 30-08-040 ((Cemmissionr)) Board meetings—
Public participation. ((Anypersen-or-organizationis
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)
(1) Any person or organization wishing to make a formal pre-
sentation at a scheduled meeting of the ((eemmisster)) board
shall notify the executive director in writing at least ten days
prior to the time of the meeting. The ((eemmission)) chair or
executive director may waive the ten-day notice period in the
event the proposed presentation is of critical importance to
the operation of the commission.

(a) Such notification shall contain the name of the person
or organization that desires to make a presentation; the
address and phone number of the person or organization; and
the topic to be presented or discussed.

(b) Permission to make a presentation to the ((eommis-
sten)) board shall be granted by the executive director in con-
sultation with the ((ehairpersen;—as-authorized-by-the-eom-
misston)) chair.

(c) Confirmation of permission to make a presentation to
the ((eemmission)) board shall be made, if ((at-alt)) reason-
ably possible, by ((the)) staff prior to the meeting of the
((eommisston)) board, and shall include the date and time of
the meeting, and the ((time-set)) approximate start time and
duration established for the formal presentation.

(2) The ((ehairpersen)) chair shall have the discretion to
recognize anyone in the audience who indicates at the time of
the meeting a desire to speak at such meeting. Depending on
the number of individuals wishing to speak or the ((eommais-
ston's)) chair's sense of the business ((#)) the board must con-
duct, the ((ehairperson)) chair may limit the time for com-
ment to a reasonable period.

NEW SECTION

WAC 30-08-080 Board officers and committees. (1)
Officers. The officers of the board shall be chair, first vice-
chair, and second vice-chair.

(a) Election of officers.

(i) At the last meeting of the fiscal year, the current chair
shall appoint a nominating committee. At the first meeting of
the next fiscal year, the nominating committee shall report its
recommendations for officers, after which nominations shall
be open to the floor. An election shall be held and the com-
missioner receiving the highest number of votes for each of
the three positions shall be declared elected to the position for
the coming year. The officers shall act as chair, first vice-
chair, and second vice-chair until the next election or succes-
sors are elected.

(1) Vacancies may be filled by the chair between annual
elections of officers.

(b) Duties of officers.

(1) The chair shall preside at all meetings of the board,
act as principal spokesperson for the board, represent the
board between meetings, appoint standing and ad hoc board
committees, appoint committee chairs, remove members of
committees, act as an ex officio member of all standing com-
mittees, provide a regular report to the board regarding recent
actions and activities, and perform other duties that pertain to
the office. The chair shall lead board activities in close part-
nership with the executive director, and coordinate with the
executive director in the planning and arrangements for all
meetings of the board.
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(i1) The first vice-chair shall act as chair in the absence or
incapacity of the chair.

(iii) The second vice-chair shall act as chair in the
absence or incapacity of both the chair and the first vice-
chair.

(2) Executive committee. The chair, first vice-chair, sec-
ond vice-chair, and at least one commissioner at-large
appointed by the chair shall constitute the executive commit-
tee.

The executive committee may act on behalf of the board
between regular meetings when such action is necessary to
authorize staff implementation of a required function in a
timely manner. Any executive committee action shall be rat-
ified at the next regular meeting of the board.

(3) Committees of the board. The chair shall appoint
such committees as the board or the chair deem necessary to
carry on the business of the board.

A committee may act on behalf of the board between
regular meetings when such action is necessary to authorize
staff implementation of a required function in a timely man-
ner, and when such action has been specifically authorized in
advance by a majority vote taken at a regular meeting of the
board. Any committee action shall be ratified at the next reg-
ular meeting of the board.

NEW SECTION

WAC 30-08-090 Conflict of interest. The requirements
of state ethics laws apply to all board members operating in
their role as a commissioner, including prohibitions against
conflicts of interest, pursuant to chapter 42.52 RCW.

(1) Conflict of interest at board and board committee
meetings.

(a) When a member of the board will benefit, directly or
indirectly, from a grant, project, issue, or other matter before
the board or a committee of the board, he/she shall notify the
chair, executive director, or fellow committee members. In
relation to approval of grants, indicators of a conflict include
financial or management ties to a specific project, such as sal-
ary, ownership, hands-on management or directorship by the
commissioner, or a member of the commissioner's household
or immediate family.

(b) A commissioner with a conflict of interest shall
recuse himself/herself from the decision by taking the follow-
ing actions:

(1) Recuse himself/herself from board/committee discus-
sion regarding the specific grant, project, issue, or matter;

(i1)) Recuse himself/herself from the board/committee
vote on the specific grant, project, issue, or matter;

(iii) Refrain from attempting to influence the remaining
commissioners at their discussion and vote regarding the spe-
cific grant, project, issue, or matter.

(¢) Recusal may include leaving the room, if so
requested by the chair or fellow committee members.

(d) If possible, where there is a known conflict of interest
regarding an action item at a board meeting, the item will be
scheduled in such a manner that the commissioner can partic-
ipate in other action items.

(2) Perceived conflict of interest at a board or committee
meeting. Any member of the board or committee who feels
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that he/she has no prohibited conflict of interest but does have
a personal or professional interest which the public might
misconstrue in the particular situation, may either voluntarily
recuse, as identified above; or disclose the interest to those
present, and if there is no objection from anyone present, pro-
ceed to discuss and vote on the item. If there is an objection
the chair shall determine if recusal is necessary and appropri-
ate.

NEW SECTION

WAC 30-08-100 Complimentary tickets and other
gifts. In compliance with chapter 42.52 RCW, Ethics in pub-
lic service, commissioners, executive director, and staff of
the commission will not accept gifts of complimentary tickets
or other gifts that will influence or create the appearance of
influence on commission decisions.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 30-08-050 Commission meeting materi-

als.
WAC 30-08-060
WAC 30-08-070

Committee meetings.

Appeal procedure—Awards
and contracts.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-12-010 ((Purpese:)) Scope of this chapter.
((Fhe-purpese-of)) This chapter is to ((previ i
the-commission's-constituents-with-these)) establish rules that
apply generally to ((eH-eemmissior)) programs and ser-
vices((;-speetfically;these-thatinvelve-competitive-appliea-

; ’ ’ o artist; e 1

apply-which-are-contained-in-this-ehapter)) of the Washington
state arts commission. Additional rules for specific programs
are established in application guidelines, and in chapters 30-
40 WAC (Art in public places program), 30-41 WAC (Poet
laureate program), and 30-44 WAC (Governor's arts and her-

itage awards).

NEW SECTION

WAC 30-12-015 Grants. (1) The commission provides
grants through a competitive process to organizations or indi-
viduals for the purpose of developing, sponsoring, and pro-
moting the growth and development of the arts in the state of
Washington.

(2) Application cycles, forms, guidelines, eligibility
requirements, and review criteria are established and pub-
lished by staff.

(3) The application process is managed pursuant to
WAC 30-12-017 (Applications) and applications are
reviewed by a panel pursuant to WAC 30-12-030 (Panels).
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(4) The board reviews panel recommendations and
approves grants, except as noted below.

(a) The executive director may approve grants which do
not exceed three thousand dollars. Such actions are reviewed
and ratified at the next meeting of the board.

(b) The board may delegate to the executive director
approval of grants which exceed three thousand dollars.
Such actions are reviewed and ratified at the next meeting of
the board.

NEW SECTION

WAC 30-12-016 Rosters. (1) Staff may establish and
manage a roster to address program needs.

(2) Application cycles, forms, guidelines, eligibility
requirements, and review criteria are established and pub-
lished by staff.

(3) The application process is managed pursuant to
WAC 30-12-017 (Applications) and applications are
reviewed by a panel pursuant to WAC 30-12-030 (Panels).

(4) Staff may eliminate a roster due to changes in priori-
ties, program needs, or resources, subject to the review and
approval of the board.

(5) Removal from a roster.

(a) Staff have the authority to remove individuals from a
roster for the following reasons:

(1) Individual on the roster fails to inform staff of new
contact information;

(i1) Individual on the roster requests to be removed;

(ii1) Individual on the roster is deceased;

(iv) Expiration of roster term limit, as published in appli-
cation guidelines;

(v) Violation of the terms of a commission-related con-
tract;

(vi) If artists are accepted onto a roster as a team and sub-
sequently dissolve the team, all individuals on the team are
removed from the roster;

(vii) Any other reason specified in published application
guidelines.

(b) Removed individuals may apply to the next roster
competition, except if removed for violation of the terms of a
commission-related contract or for other reasons as specified
in application guidelines.

NEW SECTION

WAC 30-12-017 Applications. (1) Application cycles,
forms, guidelines, eligibility requirements, and review crite-
ria are established and published by staff.

(2) Application forms and guidelines are published on
the commission web site no fewer than twenty calendar days
prior to the deadline for submitting applications, pursuant to
RCW 34.05.413.

(3) Applications that arrive or are postmarked by the
published deadline as specified in application guidelines are
reviewed by staff to determine if the application meets pub-
lished eligibility requirements.

(4) Staff convene a panel to review eligible applications
pursuant to WAC 30-12-030 (Panels).
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AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-12-030 Panels. (1) Panels are ((eomprised-of

programneeds:

2)Panel-members)) convened by staff and are autho-
rized to serve by the executive director((;-and)).

(2) Panels may include members of the public, commis-
sioners, and staff and will be three to seven members.

(a) Panelists are selected in order to achieve a balance of
relevant expertise, and representation of diverse geographic
and cultural communities, as appropriate to the program and
review criteria.

(b) Panel members may be reimbursed for their services
and/or their travel expenses. Commissioners and staff are
not reimbursed for their panel services, but may be reim-
bursed for their travel expenses.

(3) Staff provide panel members an orientation, includ-
ing conflict of interest rules pursuant to WAC 30-12-035
(Conflict of interest in panels and program committees).

(4) Panel members are instructed to apply their critical
judgment and expertise to evaluate applications, nomina-
tions, or staff recommendations based on the review criteria.

(5) The record of the panel process includes: The names
and qualifications of the panel members; panel orientation
materials; declared conflicts of interest or recusals; scoring
sheets; and the panel's recommendations to the board.

((6))) (6) Panels may refrain from ((making-a)) scoring
an application, nomination, or staff recommendation, if((in

their-opinton;)) they find there is insufficient information ((et
merit)) in the material under review.

() (1) All panel recommendations are subject to the
review and approval or ratification of the ((eommisston))
board.

NEW SECTION

WAC 30-12-035 Conflict of interest in panels and
program committees. (1) The requirements of state ethics
laws apply to all panels and program committees, including
prohibitions against conflicts of interest, pursuant to chapter
42.52 RCW.

(2) When a member of a panel or program committee
will benefit, directly or indirectly, from a grant, project, or
other matter before the panel or committee, he/she shall
notify the staff convening the panel or committee. Indicators
of a conflict include financial or management ties to a spe-
cific application, proposal, submission or other matter, such
as salary, ownership, hands-on management or directorship
by the panelist or a member of the panelist's household or
immediate family.

(3) Panel and program committee members who have a
conflict of interest must recuse themselves from the decision
by taking the following actions:

(a) Recuse himself/herself from panel/committee discus-
sion regarding the specific application, proposal, submission
or other matter;

(b) Recuse himself/herself from the panel/committee
vote on the specific application, proposal, submission or
other matter;



Washington State Register, Issue 10-23

(c) Refrain from attempting to influence the remaining
panel/committee members in their discussion and vote
regarding the specific application, proposal, submission or
other matter.

(4) In a panel/program committee meeting, recusal shall
include leaving the room for the discussion and vote on the
item with which the panel/committee member has a conflict
of interest. The panel/committee members may participate in
discussion that leads to preparation of the list of recommen-
dations, including scoring of other applications, nominations,
or staff recommendations.

(5) Perceived conflict of interest at a panel/committee
meeting.

Any member of the panel/committee who feels that
he/she has no prohibited conflict of interest but does have a
personal or professional interest which the public might mis-
construe in the particular situation, may either voluntarily
recuse, as identified above, or disclose the interest to those
present and, if there is no objection from anyone present, pro-
ceed to discuss and vote on the item. If there is an objection,
the panel/committee member shall recuse himself/herself.

(6) Panel recommendations presented to the board for
approval shall identify all conflicts of interest stated during
the panel process.

NEW SECTION

WAC 30-12-036 Appeal procedure—Request for
review of denied applications. (1) By this section, the com-
mission adopts RCW 34.05.482 and 34.05.485 through
34.05.494 for the use of brief adjudicative proceedings when
an application for a commission program has been denied
and the applicant requests review of the denial.

(2) Brief adjudicative proceeding. If the board denies an
application for a commission program, the applicant may
challenge the board's decision by requesting a brief adjudica-
tive proceeding.

(a) A request for a brief adjudicative proceeding must be
filed in writing to the executive director within twenty-one
calendar days of the date the denial was sent to the applicant,
and must state the reason(s) for the request.

(b) The executive director or his/her designee acts as the
presiding officer in the brief adjudicative proceeding.

(c) The presiding officer provides an opportunity for
both the applicant and the commission to explain their views
of the board's decision.

(1) The applicant and presiding officer may consult with
staff to examine the application and panel process, including:
Application guidelines, the names and qualifications of the
panel members, panel orientation materials, declared con-
flicts of interest or recusals; scoring sheets; and the panel's
recommendations to the board.

(i1) The presiding officer may rely on his/her examina-
tion of the application and panel process, additional informa-
tion provided by the applicant and the commission, and any
other relevant information resulting from the presiding offi-
cer's inquiries.

(d) Initial order. When the presiding officer has reached
a decision, the presiding officer will notify the applicant and
the commission in a brief written statement explaining the

[129]

WSR 10-23-102

reasons for the decision and advising the parties of the right
to seek administrative review of the presiding officer's deci-
sion.

(e) The presiding officer's brief written statement is an
initial order. If neither party requests review of the initial
order as authorized by RCW 34.05.488 and 34.05.491, the
presiding officer's initial order automatically becomes the
final order.

(3) Administrative review of the initial order. The chair
will conduct an administrative review of the presiding offi-
cer's initial order if the chair receives a written or oral request
for review from either the applicant or the commission within
twenty-one days after service of the initial order.

(a) The chair or the chair's designee acts as the reviewing
officer in administrative review of an initial order.

(b) If neither party requests review, the reviewing officer
may nonetheless review an initial order without notice to the
parties, but the reviewing officer will not take any action on
review that is less favorable to either party than the initial
order, without giving that party notice and an opportunity to
explain that party's view of the matter;

(¢) The reviewing officer ensures that the matter meets
the criteria in RCW 34.05.482(1) for brief adjudicative pro-
ceedings and that both the applicant and the commission have
the additional opportunity, as part of the review, to explain
their views of the matter to the reviewing officer;

(d) The reviewing officer may rely on the record of the
application and panel process, additional explanations pro-
vided by the parties, and any other relevant information
resulting from the reviewing officer's inquiries;

(e) The reviewing officer enters a written order within
twenty-one calendar days of the request for review, or, if the
review was conducted without a request from either party, the
reviewing officer enters a written order within twenty-one
days of service of the presiding officer's initial order. The
reviewing officer's order is a final order containing a brief
statement of the reasons for the decision and notifying the
parties of the availability of judicial review by a superior
court pursuant to RCW 34.05.510 through 34.05.598;

(f) If the reviewing officer does not enter a written order
within twenty-one calendar days after the request for review,
the request is deemed to have been denied, and the initial
order from the presiding officer becomes the final order sub-
ject to judicial review by a superior court pursuant to RCW
34.05.510 through 34.05.598.

(4) Record of review. The commission maintains, as its
official record of the matter, all documents that were consid-
ered or prepared by the presiding officer for the brief adjudi-
cative proceeding or by the reviewing officer if an adminis-
trative review was conducted.

(a) The presiding officer for the brief adjudicative pro-
ceeding, the reviewing officer on administrative review, and
the superior court on judicial review may consider matters
outside the commission's official record, subject to the limita-
tions of RCW 34.05.558 and 34.05.562.

(b) If a party files a petition for judicial review by a supe-
rior court pursuant to RCW 34.05.510 through 34.05.598,
staff will prepare and transmit the official record to the supe-
rior court as required by RCW 34.05.566.
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NEW SECTION

WAC 30-12-037 Accessibility complaints. (1) If a per-
son believes an event, service, or facility funded by the com-
mission has discriminated based upon a disability, he/she
may do one of the following:

(a) File an informal complaint directly with the commis-
sion;

(b) File a complaint with the Washington state human
rights commission; or

(c) Seek private legal counsel.

(2) If a person believes an event, service, or facility
funded by the commission has discriminated for a reason
other than disability, he/she should contact the Washington
state human rights commission.

(3) If a person believes the commission has directly dis-
criminated against him/her for any reason, he/she is advised
to contact the Washington state human rights commission.

(4) Responding to informal complaints submitted to the
commission. Staff will respond to complaints of discrimina-
tion based upon disability at/within/by a commission-funded
event, service, or facility. Staff will work with its grantees to
address the complaint. If access or an access plan is not sat-
isfactorily attained within thirty days, staff will encourage the
complainant to contact the Washington state human rights
commission, to which staff will forward the complaint and
any relevant records as determined by staff.

(5) If the complaint is verified and the grantee organiza-
tion is found to be in noncompliance by the Washington state
human rights commission, staff may put a hold on pending
payment of any grant funds from the commission as well as
withhold final decisions on any pending applications until
that organization has addressed its noncompliance issues.

AMENDATORY SECTION (Amending WSR 95-15-040,

filed 7/12/95, effective 8/12/95)
WAC 30-12-160 Credits and endorsements of local

organization-orindividual-by-the-commission)) commission's

logo or other credits may be used to indicate commission sup-
port for organizations or individuals who have received

grants, membership on a roster, or sponsorship.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 30-12-040
WAC 30-12-050
WAC 30-12-060

Support of individual artists.
Support of arts institutions.

Support of Washington artists
and organizations.

WAC 30-12-080 Special populations.
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WAC 30-12-090
WAC 30-12-100
WAC 30-12-110

Native American arts.
Ethnic communities.

Geographic distribution of
services.

WAC 30-12-130
WAC 30-12-150

Continuing support.

Complimentary tickets
requested for the purpose of
evaluation.

AMENDATORY SECTION (Amending Order 2, Resolution
No. 87-1, filed 5/7/87)

WAC 30-40-010 ((Purpeses)) Scope of this chapter.
((Fhepurpese-of)) This chapter is to provide ((artists;state
ageneies;universities;—coleges—and-community-eoleges;

eemmeﬁ—sehee}s—&&d—the—pubh&w&h)) rules that apply spe-
cifically to the art in pubhc places program to acquire and

conserve works of art in the state art collection.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-40-020 Authority. The Washington state arts
commission is authorized ((
aﬂé—ls—&&t-heﬂ-zeé)) under RCW 43 .46. 090 to administer the
art in public places program and is authorized by RCW
43.46.040 to adopt rules to do so. Staff has the authority to
develop, administer, and manage the art in public places pro-
gram. ((Underthis-authority;—the-commissten—-develops;

inventories, maintains-and-presents-to-the-publie-thestate-art
eeleetion:)) The specific statutes these rules are intended to
implement are: RCW 43.46.090, 43.46.095, 43.17.200,
43.17.205, 43.17.210, 43.19.455, 28A.335.210, 28B.10.025,
and 28B.10.027.

AMENDATORY SECTION (Amending WSR 95-15-040,

filed 7/12/95, effective 8/12/95)

WAC 30-40-050 ((Fiseal-preeeduresieligibility:))
Fundlng (1) ((Geﬂstme&eﬂ—ehgrbﬂ-&y—llbmé}ng—fer—weﬂes—ef

2))) Calculation of funds (Fhe—ameount—to—be—made
avatable for works-ef art-isto-be-ecalenlatedasfelows:))
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(@) (ERCW 4317200 and 28B.10.027) For each eligible

3})) Pursuant to RCW 43.46.090 through 43.46.095,

one-half of one percent of the state's capital appropriation for

the original construction of specific public buildings is set
aside for the administration, acquisition, and conservation of
works of art for the state art collection.

(b) The formula is applied to escalated maximum allow-
able construction cost, and may be applied to architecture and
engineering fees and equipment cost.

(c) Funding is generated by construction of any new
building and/or additions to an existing building or structure
except for highway construction sheds, warehouses, or other
temporary buildings. In addition, funding is generated by
any renovation and remodel work exceeding two hundred
thousand dollars at universities, colleges, and community
colleges. Renovation and remodel work does not include

repair, maintenance, or replacement of building systems,
such as HVAC, plumbing, wiring, fire sprinklers, roofs, insu-

lation, lighting, or other system that keeps the building func-
tional and safe.

(2) Partner agency eligibility and site requirements of
funds.

(a) All state agencies including all state departments,
boards, councils, commissions, and quasi-public corpora-
tions; all universities, colleges, community colleges, and
technical colleges:; and the office of the superintendent of
public instruction who appropriates state funding to school
districts for the original construction of school plant facilities,
shall apply the formula.

(b) Works of art must be placed in public buildings or on
public lands. In siting works of art, priority is given to state
properties and K-12 public schools.

(c) Works of art may be sited in a location other than the

construction site generating the funding.

(3) Use of funds.

(a) Staff is responsible for negotiating contracts and
expending funds.

(b) Funds may be used for works of art in the state art
collection that are:

(1) Integral to or attached to a public building or struc-
ture;

(i1) Detached inside or outside a public building or struc-
ture;

(iii) On or part of the landscape;

(iv) Permanent or temporary;

(v) Part of a portable exhibition or collection.

(c) Funds may be used for expenses incurred in the
design, fabrication, and installation of works of art, artists'
fees and expenses, staff administrative expenses, and conser-
vation.

(d) Funds shall not be used for the partner agency's
administrative expenses, architectural or professional design
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services, site preparation, public event expenses, insurance,
or maintenance of the work of art.

(e) Funds shall not be used for clock towers, electrically
powered water features, memorials, logos, signage. or the
depiction of school mascots.

(4) Determination of funds. ((Fhe—ecommission)) Staff
shall determine the funds that are available for projects and
sites, in consultation with the partner agency; director of gen-
eral administration ((andterthe)); directors of state agen-
cies((5)). the superintendent of public instruction((5)) and
school district boards of directors((;-and)); or the boards of
regents or trustees of universities, colleges, and community
colleges((;shall-determine-thefunds-te-be-made-available-for
art-under)). (RCW 43.17.210, 43.19.455, 28A.335.210, and
28B.10.025).

(- Supplementing)) (5) Supplemental funds ((feratt)).
The one-half of one percent ((expenditure)) formula is a

required minimum for works of art. ((State)) Partner agen-
cies((Guntversities;eoleges-and-community-coleges;—and
commeon-schoels)) may designate ((more-than-this-ameunt-in
planningfor-aprojeet—Otherprivateand publiec funding

funds)) additional funds from other sources. Works of art
acquired using supplemental funding become part of the state
art collection.

((5))) (6) Transfer of funds. ((Fhe-eommission—main-

tains-thefiseal systemfor-all-ene-half ef enepercentfunds
ferart)) After project funds for works of art ((have-been)) are
determined, ((the-eemmissien)) staff may request((s)) trans-
fer of the funds ((fer—aﬁ—te%eemiﬂss*eﬂ—ﬂaeh&aﬂsae&eﬂ—ls
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Ef ) T Eancex ble f . 1
expending-the-one-half of ene pereent fundsforart:

the-diseretion-of the-commission)) from the partner agency.
(7) Pooling of funds.
(a) Staff may determine that funds from multiple con-
struction projects may be combined as part of a pooling pro-

Washington State Register, Issue 10-23

(b) Partner agencies are responsible for all routine and

special maintenance for works of art in the state art collec-
tion, which they hold as stated in the interagency agreement.
(1) Routine maintenance includes activities such as sur-
face dusting, replacement of lights, cleaning of glass or Plexi-

glas, removal of debris, or oiling of moving parts.
i1) Special maintenance typically involves non-art spe-

cific skills including, but not limited to, the application of
paint and/or sealant to certain works of art, mortar replace-
ment, or landscape maintenance.

(3) Collections management policy includes:

(a) Conservation/restoration. The commission is respon-
sible for the conservation and restoration of the state art col-
lection. Staff determine conservation and restoration priori-
ties and actions.

(b) Deaccession. The board has authority to formally
remove works of art from the state art collection when those

gram or to fund larger works of art within a partner agency.

(b) Only K-12 school districts with applicable state
assisted construction project funds may apply for K-12
pooled funds.

(c) Eligible K-12 school districts may apply for pooled
funds pursuant to WAC 30-12-017 (Applications), 30-12-030
(Panels). and in accordance with published application guide-
lines.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-40-060 ((Maintenaneeldeaeeessioning:))
Collections management. (((HD-Maintenanceresponsibili-
o5 T] : ble forall . :

. o d s s to-be-d I fied
to-distert-the-artist's-initialintent:)) (1) Staff manage the state

art collection as funded. including conservation, restoration,

deaccession, inventory, loans, and re-siting.

(2)(a) The commission enters into interagency agree-
ments with partner agencies hosting sites for works of art in
the state art collection. The interagency agreement is in
effect throughout the partner agency's possession of the

work(s) of art.
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works of art meet the review criteria in the collection man-
agement policy. Removal of works of art follows the proce-
dures outlined in the collection management policy.

(c) Gifts and transfers. The commission does not accept
gifts and transfers of works of art to the state art collection.

(d) Insurance. The state art collection is self-insured.

(e) Inventory. Staff inventory the state art collection in
accordance with the state administrative and accounting man-
ual.

(£) Loans of works of art. Works of art may be loaned for
temporary exhibition in accordance with the collection man-
agement policy. The executive director approves, and staff
coordinate outgoing loans.

(g) Re-siting. Staff manage the re-siting of works of art
from the state art collection. Re-siting is intended to provide
a long-term, secure, and visible home for a work of art. Pri-
ority for re-siting is given to the original partner agency when
possible.

(1) If re-siting within the original partner agency jurisdic-
tion is not feasible, then the work of art becomes available for
re-siting to other partner agencies, in accordance with the col-
lection management policy. Priority may be given to partner
agencies that have generated funding pursuant to WAC 30-
40-050 (Funding) but have not received a public art project.

(i) Re-siting may not be feasible for physically inte-
grated or site-responsive works of art.

(h) Collections management policies are approved by the
board and published on the commission's web site.

NEW SECTION

WAC 30-40-100 Art acquisition committees. (1) Art
advisory committees. Staff may recommend that a partner
agency form an art advisory committee. Staff may appoint
members of the committee. The committee may include, but
is not limited to, members of an established art selection
committee. The art advisory committee does not select artists
or make decisions regarding artist proposals.

(2) Art selection committees. At staff request, an art
selection committee shall be formed by the partner agency
receiving the project. The committee is convened and facili-
tated by staff according to published program guidelines.
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(a) Committee members may include partner agency
administration, visual artists or visual art professionals, com-
munity members, board members and trustees, and build-
ing/location users. A balanced representation, reflecting the
partner agency and the site's constituencies, should be
appointed to the committee. Staff may recommend appoin-
tees to the committee.

(b) A preferred committee size is from three to seven
members, depending on the method of acquisition of works
of art.

(1) For commissioning works of art, the minimum com-
mittee size is five members. The committee shall select the
artist and approve the artist's concept.

(i1) For direct purchase of curated existing works of art,
the minimum committee size is five members. The commit-
tee will approve the curator, selection of artists, and work(s)
of art.

(iii) For re-siting works from the state art collection, the
minimum committee size is three members. The committee
shall select the work(s) of art to be permanently re-sited.

NEW SECTION

WAC 30-40-110 Acquisition of works of art. (1) The
commission enters into an interagency agreement with any
partner agency generating one-half of one percent funds
and/or hosting a site for a work of art in the state art collec-
tion.

(2) Methods of selecting artists and works of art.

(a) Commissioning new works of art. The primary
method of acquisition is by commissioning new works of art
through an art selection committee. The public artist roster
(WAC 30-40-120) is the tool for selecting artists for commis-
sioning except as specified in (d) of this subsection.

(b) Curated purchase. Staff facilitates a process whereby
a curator recommends work(s) of art for art selection commit-
tee approval. The curator roster (WAC 30-40-130) is the tool
for selecting curators for recommendations except as speci-
fied in (d) of this subsection.

(c) Re-siting. Works of art may be re-sited with any
partner agency pursuant to WAC 30-40-060 (3)(g) and in
accordance with the collection care policy.

(d) Open competition. In consultation with the director
of a partner agency, staff may elect to manage an open com-
petition for artists to be considered for the commissioning of
a new work(s) of art or for curators to recommend existing
works of art through a curated purchase. The open competi-
tion process is managed pursuant to WAC 30-12-017 (Appli-
cations) and 30-12-030 (Panels) unless otherwise noted in
this subsection.

(i) A partner agency art selection committee may act as
the panel for the application review process.

(i1) In addition to artists who apply to the open competi-
tion, the art selection committee will review and consider all
eligible artists from the public artist roster.

(iii) Artwork selection committee decisions regarding
acquisitions are final and do not need board approval.
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NEW SECTION

WAC 30-40-120 Public artist roster. (1) The public
artist roster is managed pursuant to WAC 30-12-017 (Appli-
cations), 30-12-030 (Panels), and 30-12-016 (Rosters).

(2) An artist or artist team on the public artist roster is
considered inactive and, therefore, not eligible for a new con-
tract:

(a) For a period of two years from the date a commis-
sioning contract is signed; and/or

(b) While under a proposal contract.

NEW SECTION

WAC 30-40-130 Curator roster. (1) The curator roster
is managed pursuant to WAC 30-12-017 (Applications), 30-
12-030 (Panels), and 30-12-016 (Rosters).

(2) A curator on the roster is not eligible for a new con-
tract while under a current contract with the commission.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 30-40-040
WAC 30-40-070
WAC 30-40-080
WAC 30-40-090

Program purpose and goals.
Program procedures.
Rejection of art.

Evaluation methods.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-41-010 Purpose. The Washington state arts
commission is authorized by RCW 43.46.081 to establish and
administer the poet laureate program. The poet laureate shall
serve a two-year term, and engage in activities to promote
and encourage poetry within the state, including, but not lim-
ited to, readings, workshops, lectures, and/or presentations
for ((Washingten)) educational institutions and communities

in geographically diverse areas ((ever-a-two-year-teri)).

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-41-020 Procedures. (1) ((Seleetion-of)) The
process for selecting a poet laurcate ((shal-be-made-bya

Fhe-committee-may)) is managed pursuant to WAC 30-12-
017 (Applications) and WAC 30-12-030 (Panels), unless oth-
erwise noted in this section.

(2) A member of the staff serves on the panel, which may
also include representatives of the board, the Washington
state library, the education community, the Washington com-
mission for the humanities, publishing, and the community of
Washington poets.

() (3) The ((commisston—and-the—committee—shal
establish)) panel establishes review criteria to be used for the
selection of a poet laureate. ((In-additionto-other-eriteria))
Competition frequency, and application forms and guidelines
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shall be established((-the-peetlaureate-nrust-be-a-published

> >

Sijesstanaits

Washington-threugheut-the-twe-yearterm)) and published b
staff.

poetlaureate-w 3 7a SOV 1)
(4) The board shall review the panel's recommendations and

advise the governor of its decisions. The governor has final
approval authority.

(5) Following the governor's approval of the poet laure-
ate, staff shall inform the board and the appointee.

(6) If the governor fails to approve the appointee, the

commission shall restart the application process.

AMENDATORY SECTION (Amending WSR 10-02-089,
filed 1/6/10, effective 2/6/10)

WAC 30-41-030 Compensation. The poet laurcate
shall receive compensation at a level determined by the

((commission)) executive director. Travel expenses shall be
provided in accordance with RCW 43.03.050 and 43.03.060.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 30-41-040 Term limits.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-44-010 Scope of this chapter. This chapter
contains general rules affecting the governor's arts and heri-

tage awards (((GAHA)program-—eligibilityrevieweriteria;
] Emf . Emil.iqt SIRCRS SEHICS j | E FEEEEEEE
WAC-(Practiceand-procedure)and-chapter 3012-WAC
Generalrules))).

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-44-020 Program purpose. The governor's
arts and heritage awards recognize((s)) those individuals and
organizations who have contributed significantly to the arts
and cultural development of the state of Washington. ((Fhe

E*gi;ﬂ]ﬁﬂ.“em h]e hi;. ° EEI])HHEHEE::E!] mgmﬁsa;;l? t]E. the Eb.*)l)

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-44-030 Eligibility. (1) In order for the com-
mission to consider an individual or organization for a gover-
nor's arts or heritage award, the nominee must:

(D)) (a) Be a current resident of the state of Washing-
ton, or have been a resident of the state of Washington during
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the time the contributions were made and/or achievements
accomplished;

(())) (b) Not have been a previous individual recipient;

(c) Not have been a previous organizational recipient
within the last twenty years.

(2) The commission may establish additional eligibility
requirements to be published in nomination guidelines.

AMENDATORY SECTION (Amending WSR 95-15-040,
filed 7/12/95, effective 8/12/95)

WAC 30-44-040 Nomination ((ferm)) and presenta-
tion of awards. (((DPublienetice-of nominations—wil-be

-)) (1) Nominations are managed
pursuant to WAC 30-12-017 (Applications) and WAC 30-12-

030 (Panels)., unless otherwise noted in this section.

(2) The panel may review nominations of individuals or
organizations not nominated in a current year, but who have
The board shall review the panel's recommendations for

nominations and advise the governor of its decisions. The
governor has final approval authority.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 30-44-050
WAC 30-44-060

Nomination review process.

Nomination review criteria.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 30-14-010
WAC 30-14-020
WAC 30-14-030
WAC 30-14-040
WAC 30-14-050
WAC 30-14-060
WAC 30-14-070
WAC 30-14-080

Scope of chapter.

Purpose.

Eligibility.

Application form.
Application deadlines.
Application review process.
Application review criteria.

Appeals procedure.



WAC 30-14-090
WAC 30-14-100
WAC 30-14-110

REPEALER
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Contracting.
Disbursement of funds.

Evaluation methods.

The following chapter of the Washington Administrative

Code is repealed:

WAC 30-18-010
WAC 30-18-020
WAC 30-18-030

WAC 30-18-040
WAC 30-18-050
WAC 30-18-060
WAC 30-18-070
WAC 30-18-080
WAC 30-18-090
WAC 30-18-100
WAC 30-18-110

REPEALER

Scope of chapter.
Program purpose.

Eligibility for artists in resi-
dence.

Eligibility for grantees.
Application form.
Application review process.
Application review criteria.
Contracting of artists.
Contracting of grantees.
Disbursement of funds.

Evaluation methods.

The following chapter of the Washington Administrative

Code is repealed:

WAC 30-22-010
WAC 30-22-020
WAC 30-22-030
WAC 30-22-040
WAC 30-22-050
WAC 30-22-060
WAC 30-22-070
WAC 30-22-080
WAC 30-22-090

REPEALER

Scope of chapter.

Program purpose.
Eligibility.

Application form.
Application review process.
Application review criteria.
Contracting.

Disbursement of funds.

Evaluation methods.

The following chapter of the Washington Administrative

Code is repealed:

WAC 30-26-010
WAC 30-26-020
WAC 30-26-030
WAC 30-26-040
WAC 30-26-050
WAC 30-26-060

Scope of chapter.

Program purpose.
Eligibility.

Application form.
Application review process.

Application review criteria.
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WAC 30-26-070
WAC 30-26-080
WAC 30-26-090

Contracting.
Disbursement of funds.

Evaluation methods.

WSR 10-23-104
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed November 16, 2010, 3:28 p.m., effective December 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The state board of education discovered a
number of technical errors in multiple chapters during a peri-
odic review of its rules. As a result, the state board of educa-
tion adopted amendments to its rules for the purpose of fixing
inaccurate references to statutes and rules that had been
amended or repealed over time.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-08-001, 180-08-004, 180-08-006, 180-
08-008, 180-16-162, 180-16-164, 180-16-220, 180-18-040,
180-18-050, 180-38-020, 180-52-070, 180-72-050, 180-90-
112, and 180-96-040.

Statutory Authority for Adoption: Chapter 28A.305
RCW, RCW 28A.150.220, 28A.230.090, 28A.310.020,
28A.210.160, and 28A.195.040.

Adopted under notice filed as WSR 10-20-143 on Octo-
ber 5, 2010.
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AMENDATORY SECTION (Amending WSR 02-18-054,
filed 8/28/02, effective 9/28/02)

WAC 180-08-001 Purpose and authority. (1) The pur-
pose of this chapter is to establish the formal and informal
procedures of the state board of education relating to rules
adoption, protection of public records, and access to public
records.

(2) The authority for this chapter is RCW 34.05.220 and

((42:47-250-through 42.17-348)) chapter 42.56 RCW.
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AMENDATORY SECTION (Amending WSR 02-18-054,
filed 8/28/02, effective 9/28/02)

WAC 180-08-004 Definitions. (1) As used in this chap-
ter, "public record" includes any writing containing informa-
tion relating to the conduct of government or the performance
of any governmental or proprictary function prepared,
owned, used, or retained by the state board of education,
regardless of physical form or characteristics. Personal and
other records cited in RCW ((423+73498)) 42.56.210 are
exempt from the definition of public record.

(2) As used in this chapter, "writing" means handwriting,
typewriting, printing, photostating, photographing, use of
facsimile and electronic communication, and every other
means of recording any form of communication or represen-
tation, including letters, words, pictures, sounds, symbols, or
combination thereof, and all papers, maps, magnetic or paper
tapes, photographic films and prints, motion picture, film and
video recordings, magnetic or punched cards, disks, drums,
diskettes, sound recordings, and other documents including
existing data compilations from which data may be obtained
or translated.

(3) The state board of education shall hereafter be
referred to as the "board" or "state board."

AMENDATORY SECTION (Amending WSR 06-23-007,
filed 11/2/06, effective 12/3/06)

WAC 180-08-006 Public records officer—Access to
public records—Requests for public records—Determi-
nation regarding exempt records—Review of denials of
public record requests—Protection of public records—
Copying—Office hours. (1) The state board's public records
officer shall be the board's secretary (executive director)
located in the administrative office of the board located in the
Old Capitol Building, 600 South Washington, Olympia,
Washington 98504-7206. The secretary (executive director)
shall be responsible for implementation of the board's rules
and regulations regarding release of public records and gen-
erally ensuring compliance by staff with the public records
disclosure requirements in chapter ((424%)) 42.56 RCW.

(2) Access to public records in the state board of educa-
tion shall be provided in compliance with the provisions of
RCW ((42-17-260)) 42.56.070.

(3) Requests for public records must comply with the
following procedures:

(a) A request shall be made in writing to the secretary
(executive director) or designee of the director. The request
may be brought to the administrative office of the board dur-
ing customary office hours or may be mailed, delivered by
facsimile, or by electronic mail. The request shall include the
following information:

(1) The name of the person requesting the record;

(i1) The time of day and calendar date on which the
request was made;

(iii) The nature of the request;

(iv) If the matter requested is referenced within the cur-
rent index maintained by the secretary (executive director), a
reference to the requested information as it is described in
such current index;
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(v) If the requested matter is not identifiable by reference
to the current index, an appropriate description of the record
requested shall be provided.

(b) In all cases in which a member of the public is mak-
ing a request, it shall be the obligation of the secretary (exec-
utive director), or person to whom the request is made, to
assist the member of the public in succinctly identifying the
public record requested.

(4)(a) The board reserves the right to determine that a
public record requested in accordance with subsection (3) of
this section is exempt under the provisions of RCW ((4237-
310-and-4217315)) 42.56.210. Such determination may be
made in consultation with the secretary (executive director)
or an assistant attorney general assigned to the board.

(b) Pursuant to RCW ((4237260)) 42.56.070, the board
reserves the right to delete identifying details when it makes
available or publishes any public record when there is reason
to believe that disclosure of such details would be an unrea-
sonable invasion of personal privacy: Provided, however, In
each case, the justification for the deletion shall be explained
fully in writing.

(c) Response to requests for a public record must be
made promptly. Within five business days of receiving a pub-
lic record request, the executive director shall respond by
either:

(i) Providing the record;

(i) Acknowledging that the board has received the
request and providing a reasonable estimate of the time
required to respond to the request; or

(iii) Denying the public record request.

(d) Additional time required to respond to a request may
be based upon the need to clarify the intent of the request, to
locate and assemble the information requested, to notify third
persons or agencies affected by the request, or to determine
whether any of the information requested is exempt and that
a denial should be made as to all or part of the request. In
acknowledging receipt of a public record request that is
unclear, the executive director may ask the requester to clar-
ify what information the requester is seeking. If the requester
fails to clarify the request within five working days of being
asked for said clarification, the executive director need not
respond to it.

(5) All denials of request for public records must be
accompanied by a written statement, signed by the secretary
(executive director) or designee, specifying the reason for the
denial, a statement of the specific exemption authorizing the
withholding of the record, and a brief explanation of how the
exemption applies to the public record withheld.

(6)(a) Any person who objects to the denial of a request
for a public record may petition for prompt review of such
decision by tendering a written request for review. The writ-
ten request shall specifically refer to the written statement
which constituted or accompanied the denial.

(b) The written request by a person petitioning for
prompt review of a decision denying a public record shall be
submitted to the board's secretary (executive director) or des-
ignee.

(c) Within two business days after receiving a written
request by a person petitioning for a prompt review of a deci-
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sion denying a public record, the secretary (executive direc-
tor) or designee shall complete such review.

(d) During the course of the review the secretary (execu-
tive director) or designee shall consider the obligations of the
board to comply fully with the intent of chapter ((4234%))
42.56 RCW insofar as it requires providing full public access
to official records, but shall also consider both the exemp-
tions provided in RCW ((423+7310-threugh42-17315))
42.56.210 and 42.56.510, and the provisions of the statute
which require the board to protect public records from dam-
age or disorganization, prevent excessive interference with
essential functions of the board, and prevent any unreason-
able invasion of personal privacy by deleting identifying
details.

(7) Public records and a facility for their inspection will
be provided by the secretary (executive director) or designee.
Such records shall not be removed from the place designated
for their inspection. Copies of such records may be arranged
for according to the provisions of subsection (8) of this sec-
tion.

(8) No fee shall be charged for the inspection of public
records. The board may impose a charge for providing copies
of public records and for the use by any person of agency
equipment to copy public records. Copying charges shall be
reasonable and conform with RCW ((4237360)) 42.56.120.
No person shall be released a record so copied until and
unless the person requesting the copied public record has ten-
dered payment for such copying to the appropriate official.
All charges must be paid by money order, check, or cash in
advance.

(9) Public records shall be available for inspection and
copying during the customary office hours of the administra-
tive office of the board. For the purposes of this chapter, the
customary office hours shall be from 8:00 a.m. to 5:00 p.m.,
Monday through Friday, excluding legal holidays and dates
of official state board of education business requiring all
board staff to be away from the office.

AMENDATORY SECTION (Amending WSR 02-18-054,
filed 8/28/02, effective 9/28/02)

WAC 180-08-008 Administrative practices regard-
ing hearings and rule proceedings. (1) Administrative prac-
tices before and pertaining to the state board of education are
governed by the state Administrative Procedure Act, chapter
34.05 RCW, the Washington State Register Act, chapter
34.08 RCW, and the Office of Administrative Hearings Act,
chapter 34.12 RCW. These acts govern the conduct of
"agency action"; the conduct of "adjudicative proceedings";
and "rule making" as these terms are defined in RCW
34.05.010.

(2) The rules of the state code reviser (currently set forth
in chapter((s3-08-and)) 1-21 WAC) and the rules of the
office of administrative hearings (currently set forth in chap-
ter 10-08 WAC) shall govern procedures and practices before
the state board of education for the following: Petitions for
declaratory rulings; petitions for adoption, amendment, or
repeal of a rule; and the conduct of adjudicative proceedings.
All other regulatory actions and hearings conducted by the
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state board of education may be conducted informally at the
discretion of the state board of education.

AMENDATORY SECTION (Amending WSR 02-18-053,
filed 8/28/02, effective 9/28/02)

WAC 180-16-162 Strike defined—Presumption of
approved program operation—Strikes—Exception—
Approval/disapproval of program during strike period—
Work stoppages and maintenance of approved programs
for less than one hundred eighty days not condoned. (1)
Strike defined. For the purpose of this section the term
"strike" shall mean: A concerted work stoppage by employ-
ees of a school district of which there has been a formal dec-
laration by their recognized representative and notice of the
declaration has been provided to the district by the recog-
nized representative at least two calendar school days in
advance of the actual stoppage.

(2) Presumption of approved program. It shall be pre-
sumed that all school days conducted during a school year for
which the state board of education has granted annual pro-
gram approval are conducted in an approved manner, except
for school days conducted during the period of a strike. The
following shall govern the approval or disapproval of a pro-
gram conducted during the period of a strike:

(a) Upon the submission of a written complaint of sub-
standard program operation by a credible observer, the state
superintendent of public instruction may investigate the com-
plaint and program being operated during the strike.

(b) The district's program shall be deemed disapproved if
the investigation of the state superintendent establishes a vio-
lation of one or more of the following standards or, as the
case may be, such deviations as have been approved by the
state board:

(i) All administrators must have proper credentials;

(i) WAC 180-16-220((¢2})) (1) which requires that all
teachers have proper credentials;

(iii) The school district shall provide adequate instruc-
tion for all pupils in attendance;

(iv) Adequate provisions must be made for the health
and safety of all pupils;

(v) The local district shall have a written plan for con-
tinuing the school program during this period; and

(vi) The required ratio of enrolled pupils to certificated
personnel for the first five days shall not exceed 60 to 1, for
the next five days shall not exceed 45 to 1 and thereafter shall
not exceed 30 to 1.

(c) Program disapproval shall be effective as of the day
following transmittal of a notice of disapproval by the state
superintendent and shall apply to those particular school days
encompassed in whole or in part by the remainder of the
strike period.

(d) The decision of the state superintendent shall be final
except as it may be reviewed by and at the option of the state
board of education.

(e) The program shall be deemed approved during those
days of operation for which a trial court order ordering strik-
ing employees to work is in effect.

(3) Work stoppages. Nothing in this section or WAC
180-16-191 through 180-16-225 shall be construed as con-
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doning or authorizing any form of work stoppage which dis-
rupts any portion of the planned educational program of a dis-
trict or the maintenance of an approved program for less than
the minimum number of school days required by law, except
as excused for apportionment purposes by the superintendent
of public instruction pursuant to RCW 28A.150.290.

AMENDATORY SECTION (Amending WSR 90-17-009,
filed 8/6/90, effective 9/6/90)

WAC 180-16-164 Work stoppages and maintenance
of approved programs for less than 180 days not con-
doned. Nothing in WAC 180-16-162, 180-16-163 or 180-16-
191 through ((+86-1+6-248)) 180-16-225 shall be construed as
condoning or authorizing any form of work stoppage which
disrupts the planned educational program of a district, or any
portion thereof, or the maintenance of an approved program
for less than the minimum number of school days required by
law except as excused for apportionment purposes by the
superintendent of public instruction pursuant to RCW
28A.150.290.

AMENDATORY SECTION (Amending WSR 04-23-008,
filed 11/4/04, effective 12/5/04)

WAC 180-16-220 Supplemental basic education pro-
gram approval requirements. The following requirements
are hereby established by the state board of education as
related supplemental condition to a school district's entitle-
ment to state basic education allocation funds, as authorized
by RCW 28A.150.220(4).

(1) Current and valid certificates. Every school district
employee required by WAC ((186-79A—40)) 181-79A-140
to possess an education permit, certificate, or credential
issued by the superintendent of public instruction for his/her
position of employment, shall have a current and valid per-
mit, certificate or credential. In addition, classroom teachers,
principals, vice principals, and educational staff associates
shall be required to possess endorsements as required by
WAC ((186-82-105:180-82-120;,-and-186-82-125)) 181-82-
105, 181-82-120, and 181-82-125, respectively.

(2) Annual school building approval.

(a) Each school in the district shall be approved annually
by the school district board of directors under an approval
process determined by the district board of directors.

(b) At a minimum the annual approval shall require each
school to have a school improvement plan that is data driven,
promotes a positive impact on student learning, and includes
a continuous improvement process that shall mean the ongo-
ing process used by a school to monitor, adjust, and update its
school improvement plan. For the purpose of this section
"positive impact on student learning" shall mean:

(1) Supporting the goal of basic education under RCW
28A.150.210, "...to provide students with the opportunity to
become responsible citizens, to contribute to their own eco-
nomic well-being and to that of their families and communi-
ties, and to enjoy productive and satisfying lives...";

(i) Promoting continuous improvement of student
achievement of the state learning goals and essential aca-
demic learning requirements; and
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(iii) Recognizing nonacademic student learning and
growth related, but not limited to: Public speaking, leader-
ship, interpersonal relationship skills, teamwork, self-confi-
dence, and resiliency.

(c) The school improvement plan shall be based on a
self-review of the school's program for the purpose of annual
building approval by the district. The self-review shall
include active participation and input by building staff, stu-
dents, families, parents, and community members.

(d) The school improvement plan shall address, but is not
limited to:

(i) The characteristics of successful schools as identified
by the superintendent of public instruction and the educa-
tional service districts, including safe and supportive learning
environments;

(i1) Educational equity factors such as, but not limited to:
Gender, race, ethnicity, culture, language, and physical/men-
tal ability, as these factors relate to having a positive impact
on student learning. The state board of education strongly
encourages that equity be viewed as giving each student what
she or he needs and when and how she or he needs it to reach
their achievement potential;

(iii) The use of technology to facilitate instruction and a
positive impact on student learning; and

(iv) Parent, family, and community involvement, as
these factors relate to having a positive impact on student
learning.

(3) Nothing in this section shall prohibit a school
improvement plan from focusing on one or more characteris-
tics of effective schools during the ensuing three school
years.

(4) School involvement with school improvement assis-
tance under the state accountability system or involvement
with school improvement assistance through the federal Ele-
mentary and Secondary Education Act shall constitute a suf-
ficient school improvement plan for the purposes of this sec-
tion.

(5) Nonwaiverable requirements. Certification require-
ments, including endorsements, and the school improvement
plan requirements set forth in subsection (2) of this section
may not be waived.

AMENDATORY SECTION (Amending WSR 10-10-007,
filed 4/22/10, effective 5/23/10)

WAC 180-18-040 Waivers from minimum one hun-
dred eighty-day school year requirement and student-to-
teacher ratio requirement. (1) A district desiring to
improve student achievement by enhancing the educational
program for all students in the district or for individual
schools in the district may apply to the state board of educa-
tion for a waiver from the provisions of the minimum one
hundred eighty-day school year requirement pursuant to
RCW ((Z8A156-220(5))) 28A.305.140 and WAC 180-16-
215 by offering the equivalent in annual minimum program
hour offerings as prescribed in RCW 28A.150.220 in such
grades as are conducted by such school district. The state
board of education may grant said initial waiver requests for
up to three school years.
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(2) A district that is not otherwise ineligible as identified
under WAC 180-18-050 (3)(b) may develop and implement a
plan that meets the program requirements identified under
WAC 180-18-050(3) to improve student achievement by
enhancing the educational program for all students in the dis-
trict or for individual schools in the district for a waiver from
the provisions of the minimum one hundred eighty-day
school year requirement pursuant to RCW
((28AH56-226(5))) 28A.305.140 and WAC 180-16-215 by
offering the equivalent in annual minimum program hour
offerings as prescribed in RCW 28A.150.220 in such grades
as are conducted by such school district.

(3) A district desiring to improve student achievement by
enhancing the educational program for all students in the dis-
trict or for individual schools in the district may apply to the
state board of education for a waiver from the student-to-
teacher ratio requirement pursuant to RCW 28A.150.250 and
WAC 180-16-210, which requires the ratio of the FTE stu-
dents to kindergarten through grade three FTE classroom
teachers shall not be greater than the ratio of the FTE students
to FTE classroom teachers in grades four through twelve. The
state board of education may grant said initial waiver
requests for up to three school years.

AMENDATORY SECTION (Amending WSR 10-10-007,
filed 4/22/10, effective 5/23/10)

WAC 180-18-050 Procedure to obtain waiver. (1)
State board of education approval of district waiver requests
pursuant to WAC 180-18-030 and 180-18-040 (1) and (3)
shall occur at a state board meeting prior to implementation.
A district's waiver application shall be in the form of a reso-
lution adopted by the district board of directors. The resolu-
tion shall identify the basic education requirement for which
the waiver is requested and include information on how the
waiver will support improving student achievement. The res-
olution shall be accompanied by information detailed in the
guidelines and application form available on the state board
of education's web site.

(2) The application for a waiver and all supporting docu-
mentation must be received by the state board of education at
least fifty days prior to the state board of education meeting
where consideration of the waiver shall occur. The state
board of education shall review all applications and support-
ing documentation to insure the accuracy of the information.
In the event that deficiencies are noted in the application or
documentation, districts will have the opportunity to make
corrections and to seek state board approval at a subsequent
meeting.

(3)(a) Under this section, a district meeting the eligibility
requirements may develop and implement a plan that meets
the program requirements identified under this section and
any additional guidelines developed by the state board of
education for a waiver from the provisions of the minimum
one hundred eighty-day school year requirement pursuant to
RCW ((Z8A156-226(5))) 28A.305.140 and WAC 180-16-
215. The plan must be designed to improve student achieve-
ment by enhancing the educational program for all students
in the district or for individual schools in the district by offer-
ing the equivalent in annual minimum program hour offer-
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ings as prescribed in RCW 28A.150.220 in such grades as are
conducted by such school district. This section will remain in
effect only through August 31, 2018. Any plans for the use of
waived days authorized under this section may not extend
beyond August 31, 2018.

(b) A district is not eligible to develop and implement a
plan under this section if:

(1) The superintendent of public instruction has identi-
fied a school within the district as a persistently low achiev-
ing school; or

(i1) A district has a current waiver from the minimum
one hundred eighty-day school year requirement approved by
the board and in effect under WAC 180-18-040.

(c) A district shall involve staff, parents, and community
members in the development of the plan.

(d) The plan can span a maximum of three school years.

() The plan shall be consistent with the district's
improvement plan and the improvement plans of its schools.

(f) A district shall hold a public hearing and have the
school board approve the final plan in resolution form.

(g) The maximum number of waived days that a district
may use is dependent on the number of learning improve-
ment days, or their equivalent, funded by the state for any
given school year. For any school year, a district may use a
maximum of three waived days if the state does not fund any
learning improvement days. This maximum number of
waived days will be reduced for each additional learning
improvement day that is funded by the state. When the state
funds three or more learning improvement days for a school
year, then no days may be waived under this section.

Maximum number of
waived days allowed
under this section for

Number of learning
improvement days
funded by state for a

Scenario given school year the same school year
A 0 3
B 1 2
C 2 1
D 3 or more 0

(h) The plan shall include goals that can be measured
through established data collection practices and assess-
ments. At a minimum, the plan shall include goal bench-
marks and results that address the following subjects or
issues:

(i) Increasing student achievement on state assessments
in reading, mathematics, and science for all grades tested;

(i1) Reducing the achievement gap for student sub-
groups;

(iii) Improving on-time and extended high school gradu-
ation rates (only for districts containing high schools).

(1) Under this section, a district shall only use one or
more of the following strategies in its plan to use waived
days:

(1) Use evaluations that are based in significant measure
on student growth to improve teachers' and school leaders'
performance;

(i1)) Use data from multiple measures to identify and
implement comprehensive, research-based, instructional pro-
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grams that are vertically aligned from one grade to the next as
well as aligned with state academic standards;

(iii) Promote the continuous use of student data (such as
from formative, interim, and summative assessments) to
inform and differentiate instruction to meet the needs of indi-
vidual students;

(iv) Implement strategies designed to recruit, place, and
retain effective staff;

(v) Conduct periodic reviews to ensure that the curricu-
lum is being implemented with fidelity, is having the
intended impact on student achievement, and is modified if
ineffective;

(vi) Increase graduation rates through, for example,
credit-recovery programs, smaller learning communities, and
acceleration of basic reading and mathematics skills;

(vii) Establish schedules and strategies that increase
instructional time for students and time for collaboration and
professional development for staff;

(viii) Institute a system for measuring changes in instruc-
tional practices resulting from professional development;

(ix) Provide ongoing, high-quality, job-embedded pro-
fessional development to staff to ensure that they are
equipped to provide effective teaching;

(x) Develop teacher and school leader effectiveness;

(xi) Implement a school-wide "response-to-intervention”
model;

(xii) Implement a new or revised instructional program;

(xiii) Improve student transition from middle to high
school through transition programs or freshman academies;

(xiv) Develop comprehensive instructional strategies;

(xv) Extend learning time and community oriented
schools.

(j) The plan must not duplicate activities and strategies
that are otherwise provided by the district through the use of
late-start and early-release days.

(k) A district shall provide notification to the state board
of education thirty days prior to implementing a new plan.
The notification shall include the approved plan in resolution
form signed by the superintendent, the chair of the school
board, and the president of the local education association;
include a statement indicating the number of certificated
employees in the district and that all such employees will be
participating in the strategy or strategies implemented under
the plan for a day that is subject to a waiver, and any other
required information. The approved plan shall, at least,
include the following:

(i) Members of the plan's development team;

(1) Dates and locations of public hearings;

(iii) Number of school days to be waived and for which
school years;

(iv) Number of late-start and early-release days to be
eliminated, if applicable;

(v) Description of the measures and standards used to
determine success and identification of expected benchmarks
and results;

(vi) Description of how the plan aligns with the district
and school improvement plans;

(vii) Description of the content and process of the strate-
gies to be used to meet the goals of the waiver;
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(viii) Description of the innovative nature of the pro-
posed strategies;

(ix) Details about the collective bargaining agreements,
including the number of professional development days (dis-
trict-wide and individual teacher choice), full instruction
days, late-start and early-release days, and the amount of
other noninstruction time; and

(x) Include how all certificated staff will be engaged in
the strategy or strategies for each day requested.

(1) Within ninety days of the conclusion of an imple-
mented plan a school district shall report to the state board of
education on the degree of attainment of the plan's expected
benchmarks and results and the effectiveness of the imple-
mented strategies. The district may also include additional
information, such as investigative reports completed by the
district or third-party organizations, or surveys of students,
parents, and staff.

(m) A district is eligible to create a subsequent plan
under this section if the summary report of the enacted plan
shows improvement in, at least, the following plan's expected
benchmarks and results:

(i) Increasing student achievement on state assessments
in reading and mathematics for all grades tested;

(i) Reducing the achievement gap for student sub-
groups;

(iii) Improving on-time and extended high school gradu-
ation rates (only for districts containing high schools).

(n) A district eligible to create a subsequent plan shall
follow the steps for creating a new plan under this section.
The new plan shall not include strategies from the prior plan
that were found to be ineffective in the summary report of the
prior plan. The summary report of the prior plan shall be pro-
vided to the new plan's development team and to the state
board of education as a part of the district's notification to use
a subsequent plan.

(o) A district that is ineligible to create a subsequent plan
under this section may submit a request for a waiver to the
state board of education under WAC 180-18-040(1) and sub-
sections (1) and (2) of this section.

AMENDATORY SECTION (Amending WSR 06-23-006,
filed 11/2/06, effective 12/3/06)

WAC 180-38-020 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:

(1) "Student" shall mean the same as defined for "child"
in RCW 28A.210.070(6).

(2) "Chief administrator" shall mean the same as defined
in RCW 28A.210.070(1).

(3) "Full immunization" shall mean the same as defined
in RCW 28A.210.070(2).

(4) "Schedule of immunization" shall mean the begin-
ning or continuing of a course of immunization, including the
conditions for private school attendance when a child is not
fully immunized, as prescribed by the state board of health
((WAE246-100-166(5))) chapter 246-100 WAC).

(5) "Certificate of exemption" shall mean the filing of a
statement exempting the child from immunizations with the
chief administrator of the private school, on a form pre-
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scribed by the department of health, which complies with
RCW 28A.210.090.

(6) "Exclusion" shall mean the case or instance when the
student is denied initial or continued attendance due to failure
to submit a schedule of immunization, or a certificate of
exemption in accordance with RCW 28A.210.120.

(7) "School day" shall mean each day of the school year
on which students enrolled in the private school are engaged
in educational activity planned by and under the direction of
the staff, as directed by the chief administrator and applicable
governing board of the private school.

(8) "Parent" shall mean parent, legal guardian, or other
adult in loco parentis.

AMENDATORY SECTION (Amending WSR 02-14-125,
filed 7/2/02, effective 8/2/02)

WAC 180-52-070 Approved standardized tests for
use by students receiving home-based instruction—
Examples—Assistance. (1)(a) Pursuant to RCW 28A.200.-
010((3))), the state board of education will provide a list of
examples of standardized achievement tests that a parent may
use to assess and determine whether their child is making rea-
sonable academic progress.

(b) Tests on the list are approved by the state board of
education on the basis that they are standardized achievement
tests.

(c) Parents may use a standardized test that does not
appear on the list of examples if it has been evaluated by a
test evaluation organization recognized by the state board of
education and cited on the state board web page.

(d) Parents may contact the state board of education
office for assistance in determining if a test of their choosing
that is not on the list of examples is standardized.

(2) The list of examples of standardized achievement
tests shall be:

(a) Made available on the web page of the state board;

(b) Included in the following publication of the office of
the superintendent of public instruction, "Washington's State
Laws Regulating Home-Based Instruction"; and

(c) Provided on request.

(3) The list of examples of standardized achievement
tests on the state board web page may not be changed without
prior approval of the state board of education.

AMENDATORY SECTION (Amending WSR 04-20-093,
filed 10/5/04, effective 11/5/04)

WAC 180-72-050 Adult education defined. For the
purpose of this chapter "adult education" shall be defined as
set forth in RCW 28B.50.030(((+2))) which provides as fol-
lows: "Adult education" shall mean all education or instruc-
tion, including academic, vocational education or training,
basic skills and literacy training, and "occupational educa-
tion" ((WAECH80-51-0612))) chapter 180-51 WAC) pro-
vided by public educational institutions and community-
based organizations, including common school districts for
persons who are eighteen years of age and over or who hold
a high school diploma or certificate: However, "adult educa-
tion" shall not include academic education or instruction for
persons under twenty-one years of age who do not hold a

[141]

WSR 10-23-104

high school degree or diploma and who are attending a public
high school for the sole purpose of obtaining a high school
diploma or certificate: Nor shall "adult education" include
education or instruction provided by any four year public
institution of higher education.

AMENDATORY SECTION (Amending WSR 03-04-053,
filed 1/29/03, effective 3/1/03)

WAC 180-90-112 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

(1) "Approved private school" means a nonpublic school
or nonpublic school district conducting a program consisting
of kindergarten and at least grade one, or a program consist-
ing of any or all of grades one through twelve which has been
approved by the state board of education in accordance with
the minimum standards for approval as prescribed in this
chapter.

(2)(a) "Reasonable health requirements" means those
standards contained in chapter ((248-64)) 246-366 WAC as
adopted by the state board of health.

(b) "Reasonable fire safety requirements" means those
standards adopted by the state fire marshal pursuant to chap-
ter ((48-48)) 43.44 RCW.

(3)(a) "Minor deviation" means a variance from the stan-
dards established by these regulations which represents little
or no threat to the health or safety of students and school per-
sonnel, and which does not raise a question as to the ability of
the school to provide an educational program which is in sub-
stantial compliance with the minimum standards set forth in
WAC 180-90-160, and which, therefore, does not preclude
the granting of full approval.

(b) "Major deviation" means a variance from the stan-
dards established by these regulations which represents little
or no threat to the health or safety of students and school per-
sonnel but raises a question as to the ability of the school to
provide an educational program which substantially complies
with the minimum standards set forth in WAC 180-90-160,
but is not so serious as to constitute an unacceptable devia-
tion.

(c) "Unacceptable deviation" means a variance from the
standards established by these regulations which either:

(i) Constitutes a serious, imminent threat to the health or
safety of students or school personnel; or

(i1) Demonstrates that the school is not capable of pro-
viding an educational program which substantially complies
with the minimum standards set forth in WAC 180-90-160.

(4) "Total instructional hour offering" means those hours
when students are provided the opportunity to engage in edu-
cational activity planned by and under the direction of school
staff, as directed by the administration and board of directors,
inclusive of intermissions for class changes, recess and teach-
er/parent-guardian conferences which are planned and sched-
uled by the approved private school for the purpose of dis-
cussing students' educational needs for progress, and exclu-
sive of time actually spent for meals.

(5)(a) "Non-Washington state certificated teacher"
means a person who has:
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(1) A K-12 teaching certificate from a nationally accred-
ited preparation program, other than Washington state, recog-
nized by the U.S. Department of Education; or

(i) A minimum of forty-five quarter credits beyond the
baccalaureate degree with a minimum of forty-five quarter
credits in courses in the subject matter to be taught or in
courses closely related to the subject matter to be taught; or

(ii1) A minimum of three calendar years of experience in
a specialized field. For purposes of this subsection the term
"specialized field" means a specialized area of the curriculum
where skill or talent is applied and where entry into an occu-
pation in such field generally does not require a baccalaureate
degree, including, but not limited to, the fields of art, drama,
dance, music, physical education, and career and technical or
occupational education.

(b) "Exceptional case" means that a circumstance exists
within a private school in which:

(i) The educational program offered by the private
school will be significantly improved with the employment
of a non-Washington state certificated teacher. Each teacher
not holding a valid Washington state certificate shall have
experience or academic preparation appropriate to K-12
instruction and consistent with the school's mission. Such
experience or academic preparation shall be consistent with
the provisions of (¢) of this subsection; and

(i1) The school which employs a non-Washington state
certificated teacher or teachers pursuant to this subsection
employs at least one person certified pursuant to rules of the
state board of education and (c) of this subsection to every
twenty-five FTE students enrolled in grades kindergarten
through twelve. The school will report the academic prepara-
tions and experience of each teacher providing K-12 instruc-
tion; and

(ii1) The non-Washington state certificated teacher of the
private school, employed pursuant to this section and as ver-
ified by the private school, meets the age, good moral charac-
ter, and personal fitness requirements of WAC ((+86-79A~
150)) 181-79A-150 (1) and (2), has not had his or her
teacher's certificate revoked by any state or foreign country.
(WAC ((+80-79A—155)) 181-79A-155 (5)(a).)

(c) "Unusual competence": As applied to an exceptional
case wherein the educational program as specified in RCW
28A.195.010 and WAC 180-90-160(7) will be significantly
improved with the employment of a non-Washington state
certificated teacher as defined in (a) of this subsection.

(d) "General supervision" means that a Washington state
certificated teacher or administrator shall be generally avail-
able at the school site to observe and advise the teacher
employed under provision of (c) of this subsection and shall
evaluate pursuant to policies of the private school.

AMENDATORY SECTION (Amending Order 21-88, filed
12/14/88)

WAC 180-96-040 Regular high school education pro-
gram—Definition. As used in this chapter the term "regular
high school education program" means a secondary educa-
tion program operated pursuant to chapters ((+86-58)) 392-
410 and 180-51 WAC leading to the issuance of a high school
diploma.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 17, 2010, 8:53 a.m., effective December 18, 2010]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The department is amending Basic Food work
requirement rules to:

. Change the names "food stamps" and "food stamp
employment and training" program to "Basic Food"
and "Basic Food employment and training" program or
"BF E&T";

. Changes title of chapter 388-444 WAC to "Basic Food
work requirements";

. Make edits so rules are easier to read and understand;
and
. Align rules with current federal regulations on

ABAWD and job quit requirements.

Rule changes will help reduce Basic Food payment
errors and compliance with federal regulations is required to
continue to receive federal funding.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-444-0030, 388-444-0035, 388-444-
0040, 388-444-0045, 388-444-0065, 388-444-0070, and 388-
444-0075.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.500, 74.04.515, 74.08.090,
74.08A.120, and 74.08A.903.

Other Authority: 7 C.F.R. §§ 273.7 and 273.24.

Adopted under notice filed as WSR 10-19-137 on Sep-
tember 22, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 7, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 7, Repealed 0.

Date Adopted: November 10, 2010.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-13-046,
filed 6/9/10, effective 7/10/10)

WAC 388-444-0030 ((Werk—requirements—for-per-
sens—-whoe-are)) Do I have to work to be eligible for Basic

Food benefits if I am an able-bodied adult((s)) without
dependents ((ABAVYWDBs3})) (ABAWD)? (1) ((Able-bodied
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2))) An_ able-bodied adult

without dependents

(ABAWD) is a person who:
(a) Is physically and mentally able to work:
(b) Is age eighteen through forty-nine; and
(c) Has no child in the household.
(2) If you are an ABAWD, you must participate in

employment and training activities under subsection (4)
unless you are exempt from ABAWD requirements under
WAC 388-444-0035.

(3) Nonexempt ABAWDs who fail to participate may
continue to receive food assistance until September 30, 2011.

((3))) (4) Beginning October 1, 2011, an ABAWD is not
eligible to receive food assistance for more than three full
months in a thirty-six month period, except as provided in
WAC 388-444-0035, unless that person:

(a) Is exempt from ABAWD requirements under WAC
388-444-0035;

(b) Works at least twenty hours a week averaged
monthly; ((ex))

() (c) Participates in ((and-complies-with-the require-

on the job tramlng (OJ T). Wthh may 1nc1ude paid work an)()i
classroom training time, for at least twenty hours a week;
(d) Participates in an unpaid work program as provided
in WAC 388-444-0040; or
(e) Participates in and meets the requirements of one of
the following work programs:
(1) The job training partnership act (JTPA);
(ii) Section 236 of the trade act of 1974; or
iii) A state-approved employment and trainin

rogram.

AMENDATORY SECTION (Amending WSR 03-05-031,
filed 2/10/03, effective 4/1/03)

WAC 388-444-0035 ((When-amI-(able-bodied-adult
i5i6ns))

Who is exempt from ABAWD work requirements? Some
((foed-assistance-household-members)) persons receiving
Basic Food are exempt from ABAWD ((previstens)) work
requirements. You are exempt from the ABAWD ((rules
previded-in)) requirements under WAC 388-444-0030 if you
are:

(1) Under eighteen or fifty years of age or older;

(2) Determined to be physically or mentally unable to
work;

(3) A member of a household with responsibility for a
person ((determined-te-be)) who is incapacitated;
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(4) An adult in a household that has a member who is
under the age of eighteen, even ((when)) if the child is ((an
ineligible-househeld-member)) not eligible for Basic Food;

(5) Pregnant;

(6) Living in an area approved as exempt by U.S.
Department of Agriculture;

(7) Complying with the work requirements of an
employment and training program under temporary assis-
tance for needy families (TANF);

(8) Applying for or receiving unemployment compensa-
tion;

(9) ((Students)) A student enrolled at least half time as
defined by the institution in:

(a) Any accredited school;

(b) Training program; or

(c) Institution of higher education. A student enrolled in
higher education must ((fellew-thestudenteriteria-definedin
chapter388-482-WACL)) meet the requirements under WAC
388-482-0005 in order to be eligible for Basic Food.

(10) Participating in a chemical dependency treatment
and rehabilitation program;

(11) Employed a minimum of thirty hours per week or
receiving weekly earnings which equal the minimum hourly
rate multiplied by thirty hours;

(12) Eligible for one of the annual federal-approved
exemption slots under ((what-is-ealted)) the fifteen percent
exemption rule.

AMENDATORY SECTION (Amending WSR 09-04-009,

filed 1/22/09, effective 2/22/09)
WAC 388 444- 0040 ((Wefk—pfegmms—feh*l}%s

Canl Volunteer for an unnald Work nrogram in order to
meet the work requlrements under WAC 388 444- 0030"

The det)artment makes unnald work programs avallable for

persons who need to meet work requirements under WAC
388-444-0030.

(1) The following are considered unpaid work programs:

(a) Workfare ((eensists-ef)), which includes:

(i) Thirty days of job search activities in the first month
beginning with the first day of application, or sixteen hours of
volunteer work with a public or private nonprofit agency; and

(i1) In subsequent months, sixteen hours per month of
volunteer work with a public or private nonprofit agency
allows ((the—<elient)) you to remain eligible for ((feed
stamps)) Basic Food benefits.

(iii) Workfare ((isret)) does not include enforced com-
munity service or for paying fines or debts due to legal prob-
lems.

(b) Work experience (WEX) ((is)) which provides super-
vised, unpaid work for at least twenty hours a week. ((Fhe

weotk)) WEX is intended to improve a person's work skills
and make them more competitive in the job market. WEX

must be for a nonprofit ((ageney-or-gevernmental)) organiza-
tion. government agency. or tribal entity. ((Fhis-werkiste

improve-the-weorkskills-ef the-elient:
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some-classroom-tratning time:))

(2) ((Fhe-department)) We may not require you to par-

ticipate more than one hundred and twenty hours per month
in an unpaid-work program, paid work, or a combination of
activities. ABAWDs may volunteer to participate in activities
beyond one hundred and twenty hours per month.

(3) The department may pay for some of ((a—<lient's
&e&ua—l—expeﬁses—needed—fef—the—eheﬂ-t—te)) the costs for you to
participate in work programs. ((Standards—ferpaying
expenses-are-set-by-the-department)) We set the standards for

the amount we will pay for these expenses.

AMENDATORY SECTION (Amending WSR 99-07-024,
filed 3/10/99, effective 4/10/99)

WAC 388-444-0045 ((Regaining-eligibility forfoed
assistanee:)) How does an ABAWD regain eligibility for
Basic Food after being closed for the three-month limit?

(1) ((A—elient-whe-isineligible-for foed-assistanee-beeanse
that-eHent-hasexhausted-the-three-menth-Hmitin)) If you

have used up your three months of benefits as an able-bodied
adult without dependents (ABAWD) under WAC 388-444-
0030, you can regain eligibility by:

(a) Working eighty hours or more during a thirty-day
period;

(b) Participating in and ((eemplying—-with)) meeting the
requirements of a work program for eighty hours or more
during a thirty-day period;

(c) Participating in and ((eemplying-with)) meeting the
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AMENDATORY SECTION (Amending WSR 00-04-006,
filed 1/20/00, effective 3/1/00)

WAC 388-444-0065 ((What-happens)) Am I eligible
for Basic Food if I quit my job? (1) You are not eligible for

((feod-assistanee)) Basic Food if you quit your current job
without good cause as defined in WAC 388-444-0070, and
you are in one of the following categories:

(a) You were working twenty hours or more per week or
the job provided weekly earnings equal to the federal mini-
mum wage multiplied by twenty hours;

(b) The quit was within sixty days before you applied for
((feed-assistanee)) Basic Food or any time after;

(c) At the time of quit you were ((anapplieant)) applying
for Basic Food and would have been required to register for
work as defined in WAC ((388-444-0010)) 388-444-0005;

(d) If you worked or you were self-employed and work-
ing thirty hours a week or you had weekly earnings at least
equal to the federal minimum wage multiplied by thirty
hours.

(2) You are not eligible to receive ((foed-assistanee))
Basic Food if you have participated in a strike against a fed-
eral, state or local government and have lost your employ-
ment because of such participation.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-444-0070 ((Geed)) What is good cause for
quitting ((a)) my job((s))?2 Unless otherwise specified the
following rules apply to all ((feed-assistanee-elients)) persons
receiving Basic Food.

(1) ((Geod-eanse)) You must have a good reason (good

cause) for quitting a job or you will be disqualified from
receiving Basic Food under WAC 388-444-0075. Good

requirements of the community service part of a Workfare
program; or

(d) Meeting any of the work requirements in (a) through
(c) of this subsection in the thirty days after ((an-applieation
for-benefits-has-beenfiled)) the date you have applied for
Basic Food.

(2) ((A—elientswhoregains)) If you regain eligibility for

food assistance under subsection (1) of this section ((is)), you
are eligible for Basic Food from the date ((ef-apphieation))
you applied for Basic Food and as long as you continue to
meet the requirements of WAC 388-444-0030 ((are-met)).

(3) If ((otherwise—eligible—a—chent—whe—regains)) you

meet all other requirements for Basic Food and you have

regained eligibility under ((the-previsten-ef)) subsection (1)
((efthis—seetion)), you may receive an additional three con-
secutive months of ((feed-assistanee)) Basic Food benefits
when ((the-elient)) you:

(a) Lose((s)) employment; or

(b) Lose((s)) the opportunity to participate in a work pro-
gram.

(4) ((Fheprovistens—in)) We only allow the additional
three months of Basic Food under subsection (3) ((efthis-see-
tienare-allewed-enly)) once in ((the)) each thirty-six month

period.
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cause includes the following:

(a) ((Por-allfood-assistanee-clients;-the)) Your employ-
ment is unsuitable as ((defined)) under WAC 388-444-0060;

(b) ((Fhe--<lientis)) You were discriminated against by
an employer based on age, race, sex, color, religious belief,
national origin, political belief, marital status, or the presence
of any sensory, mental, or physical disability or other reasons
in RCW 49.60.180;

(¢) Work demands or conditions make continued
employment unreasonable, such as working without being
paid on schedule;

(d) ((Fhe—<lent-aeeepts)) You accepted other employ-
ment or ((18)) are enrolled at least half time in any recognized
school, training program, or institution of higher education;

() (Fhe-elient)) You must leave a job because another
assistance unit member ((aceepts)) accepted a job or is
enrolled at least half time in any recognized school, training
program, or institution of higher education in another county
or similar political subdivision and ((the)) your assistance
unit must move;

(f) ((Fhe—elient-whe—is)) You are under age sixty and
retire((s)) as recognized by ((the)) your employer;

() ((Fhe-€elientaeceepts)) You accept a bona fide offer of
employment of twenty hours or more a week or where the
weekly earnings are equivalent to the federal minimum wage
multiplied by twenty hours. However, because of circum-
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stances beyond ((the)) your control ((ef-the-elient)), the job
either does not materialize or results in employment of
twenty hours or less a week or weekly earnings of less than
the federal minimum wage multiplied by twenty hours;

(h) ((Fhe—<hentdeaves)) You leave a job in connection
with patterns of employment where workers frequently move
from one employer to another, such as migrant farm labor or
construction work; and((:))

(1) ((FerESE&Tpartieipants;)) Circumstances included
under WAC 388-444-0050;

(2) ((A-elientwho-quits-the-mestrecentjob-is-eligiblefor
food-assistanee)) You are eligible for Basic Food after quit-

ting a job if the circumstances of the job involve:

(a) Changes in job status resulting from reduced hours of
employment while working for the same employer;

(b) Termination of a self-employment enterprise; or

(c) Resignation from a job at the demand of an employer.

(3) ((JEhe—e}te&Hﬁust—veftfy—geeei—e&use—fer—qm&mg—

afe—&ﬂab}e—te—eb%am—veﬂﬁea&eﬂ)) You must Drov1de proof

that you had good cause for quitting a job. However, we do
not deny your application for Basic Food if you are unable to
get this proof even with our help.

AMENDATORY SECTION (Amending WSR 01-05-006,
filed 2/7/01, effective 3/1/01)

WAC 388-444-0075 What are the ((disqualifieation

periodsfor-quitting)) penalties if I quit a job without good
cause? (1) If you ((are-an-applicant-whe-quits)) have applied

for Basic Food and have quit a job without good cause within
sixty days before applying for ((feed-assistanee)) Basic Food,
((the-department-will)) we deny your application((—Fhe-pen-
altypertedin)) and you must have a penalty period as
described under subsection (3) ((efthisseetionbegins)) from
the date of your application.

(2) If you ((are)) already ((reeetving—food-assistanee))

receive Basic Food and you quit your job without good cause,
((the-department-must)) we send you a letter notifying you
that you ((are—getngte)) will be disqualified from ((feed
assistanee)) Basic Food. The disqualification in subsection
(3) of this section begins the first of the month following the
notice of adverse action.

(3) You are disqualified for the following minimum peri-
ods of time and until the conditions in subsection (4) of this
section are met:

(a) For the first quit, one month;

(b) For the second quit, three months; and

(c) For the third or subsequent quit, six months.

(4) You may reestablish eligibility after serving the dis-
qualification period, if otherwise eligible by:

(a) Getting a new job; or

(b) ((Innonexemptareas,partieipatinginthe ESE&T
program;

e})) Participating in Workfare as provided in WAC 388-
444-0040((;

-Hnan-exemptarea;-serving-the penaltyperiod)).

(5) ((Fhe-departmentean-end-the-disqualificationperied

Hyeu-become-exemptfromthe-work registrationrequire-
ments-as-providedin)) If you become exempt from work reg-
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istration under WAC ((388-444-0015)) 388-444-0010, we

end your dlsguahﬁcatlon for a job quit unless you are exempt
for applying for or receiving unemployment compensation
(UC), or participating in an employment and training pro-
gram under TANF.

(6) If you are disqualified and move from the assistance
unit and join another assistance unit, ((¥e1)) we continue to
((be-treated)) treat you as an ineligible member of the new
assistance unit for the remainder of the disqualification
period.

(((HH—yeou—-are—disqualifiedand-—meveto—aFSE&T
’ | nd  the di i
eation-period:))

WSR 10-23-114
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed November 17, 2010, 9:19 a.m., effective December 18, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending the following
WAC:s to implement annual adjustments to standards for the
Washington Basic Food program: WAC 388-450-0185 What
income deductions does the department allow when deter-
mining if I am eligible for food benefits and the amount of my
monthly benefits? and 388-450-0190 How does the depart-
ment figure my shelter cost income deduction for Basic
Food?

The amendments increase the standard deduction for
Basic Food households for one, two, and three persons, and
decreases the maximum shelter deduction. The amendments
update Basic Food standards for federal fiscal year 2011 to
comply with requirements of the United States Department of
Agriculture, Food and Nutrition Service (FNS), SNAP
Administrative Notice 10-33. When effective, this perma-
nent filing will supersede emergency rules filed as WSR 10-
20-063 on September 28, 2010.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0185 and 388-450-0190.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.500, 74.04.510,
74.08.090.

Other Authority: 7 C.F.R. 273.9.

Adopted under notice filed as WSR 10-19-131 on Sep-
tember 22, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: November 9, 2010.

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-16-104,
filed 8/2/10, effective 9/2/10)

WAC 388-450-0185 What income deductions does
the department allow when determining if I am eligible
for food benefits and the amount of my monthly benefits?
We determine if your assistance unit (AU) is eligible for
Basic Food and calculate your monthly benefits according to
requirements of the Food and Nutrition Act of 2008 and fed-
eral regulations related to the supplemental nutrition assis-
tance program (SNAP).

These federal laws allow us to subtract only the follow-
ing amounts from your AU's total monthly income to deter-
mine your countable monthly income under WAC 388-450-
0162:

(1) A standard deduction based on the number of eligible
people in your AU under WAC 388-408-0035:

Eligible
AU members Standard deduction

1 $((4)) 142
2 $((+44)) 142
3 $((+44)) 142
4 $153
5 $179

6 or more $205

(2) Twenty percent of your AU's gross earned income
(earned income deduction);

(3) Your AU's expected monthly dependent care expense
needed for an AU member to:

(a) Keep work, look for work, or accept work;

(b) Attend training or education to prepare for employ-
ment; or

(¢) Meet employment and training requirements under
chapter 388-444 WAC.

(4) Medical expenses over thirty-five dollars a month
owed or anticipated by an elderly or disabled person in your
AU as allowed under WAC 388-450-0200.

(5) A portion of your shelter costs as described in WAC
388-450-0190.

AMENDATORY SECTION (Amending WSR 09-24-001,
filed 11/18/09, effective 12/19/09)

WAC 388-450-0190 How does the department figure
my shelter cost income deduction for Basic Food? The
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department calculates your shelter cost income deduction as
follows:

(1) First, we add up the amounts your assistance unit
(AU) must pay each month for shelter. We do not count any
overdue amounts, late fees, penalties or mortgage payments
you make ahead of time as an allowable cost. We count the
following expenses as an allowable shelter cost in the month
the expense is due:

(a) Monthly rent, lease, and mortgage payments;

(b) Property taxes;

(c) Homeowner's association or condo fees;

(d) Homeowner's insurance for the building only;

(e) Utility allowance your AU is eligible for under WAC
388-450-0195;

(f) Out-of-pocket repairs for the home if it was substan-
tially damaged or destroyed due to a natural disaster such as
a fire or flood;

(g) Expense of a temporarily unoccupied home because
of employment, training away from the home, illness, or
abandonment caused by a natural disaster or casualty loss if
your:

(i) AU intends to return to the home;

(i1) AU has current occupants who are not claiming the
shelter costs for Basic Food purposes; and

(iii) AU's home is not being leased or rented during your
AU's absence.

(2) Second, we subtract all deductions your AU is eligi-
ble for under WAC 388-450-0185 (1) through (5) from your
AU's gross income. The result is your AU's net income.

(3) Finally, we subtract one-half of your AU's net
income from your AU's total shelter costs. The result is your
excess shelter costs. Your AU's shelter cost deduction is the
excess shelter costs:

(a) Up to a maximum of four hundred ((fifty-nine)) fifty-
eight dollars if no one in your AU is elderly or disabled; or

(b) The entire amount if an eligible person in your AU is
elderly or disabled, even if the amount is over four hundred

((fifty-nine)) fifty-eight dollars.

WSR 10-23-115
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 17, 2010, 9:21 a.m., effective December 18, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending rules under chap-
ter 388-492 WAC, Washington combined application project
(WASHCAP), to make changes necessary to clarify when
WASHCAP benefits can begin, update and clarify rules to
current procedures and to reduce payment errors caused by
failure to follow correct procedures. This rule amendment
does not change WASHCAP eligibility or standards.

Rule changes will help reduce Basic Food payment
errors and compliance with federal regulations is required to
continue to receive federal funding.
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Citation of Existing Rules Affected by this Order:
Repealing WAC 388-492-0130; and amending WAC 388-
492-0020, 388-492-0030, 388-492-0050, 388-492-0070,
388-492-0080, 388-492-0100, 388-492-0110, and 388-492-
0120.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.500, 74.08.090, and 74.08A.-
903.

Other Authority: 7 C.F.R. 273.23.

Adopted under notice filed as WSR 10-19-127 on Sep-
tember 22, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 8, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 8, Repealed 0.

Date Adopted: November 9, 2010.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0020 What are WASHCAP food ben-
efits and what do I need to know about WASHCAP?
WASHCAP means the Washington State Combined Appli-
cation ((pregram)) Project.

(1) WASHCAP is a simplified food benefits program for
((eertain)) most single Supplemental Security Income (SSI)
recipients. Unless specifically stated in this WAC chapter,
WASHCAP food benefits follow all the program require-
ments of the Basic Food program as described under WAC
388-400-0040.

(2) The Social Security Administration (SSA) asks you if
you want to get food benefits when you apply for SSI in
Washington state.

(3) If you meet the requirements of WAC 388-492-0030,
you will get WASHCAP food benefits unless you can choose
Basic Food benefits under WAC 388-492-0040.

(4) If you are eligible for WASHCAP food benefits
under WAC 388-492-0030, SSA electronically sends us the
information we need to open your WASHCAP food benefits.

(5) WASHCAP food benefits begin the first month after
the month you apply and are eligible for ongoing SSI.

(6) You do not have to go to your local community ser-
vices office (CSO) to apply for WASHCAP.

(7) If you want Basic Food benefits before WASHCAP

food benefits begin, you can apply ((at-yeurteeal-ESO;-home
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8)):

(a) By contacting the customer service center (CSC) at 1-
877-501-2233;

(b) Over the internet;

(c) At any community services office (CSO);

(d) At any home and community services office (HCS);

(e) At any Social Security Administration (SSA) office.

(8) If you get Basic Food benefits, these benefits will
continue:

(a) Through the end of your certification period; or

(b) Through the month before your WASHCAP food
benefits start.

(9) While you get WASHCAP food benefits, you must
report all changes to SSA.

((9)-SSA—shares—the—<changes—youreport-to—themwith
)
(10) You do not have to report changes to your WASH-
CAP worker. See WAC 388-492-0080.

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0030 Who can get WASHCAP? (1)
You can get WASHCAP food benefits if:

(a) You are eligible to receive federal SSI benefits; and

(b) You are eighteen years of age or older; and

(¢) You live alone, or SSA considers you as a single
household; or

(d) You are age eighteen through twenty-one, living with
your parent(s) who do not get Basic Food benefits, and you
purchase food separately; or

(e) You live with others but buy and cook your food sep-
arately from them; and

((¢e))) () You do not have earned income when you
apply for SSI; or

(D)) (g) You already get WASHCAP food benefits and
become employed and receive earned income for less than
three consecutive months and are still eligible to receive fed-
eral SSI cash benefits; or

((¢®)) (h) You already get WASHCAP and move to an
institution for ninety days or less.

(2) You are not eligible for WASHCAP food benefits if:

(a) You live in an institution;

(b) You are under age eighteen;

(c) You live with your spouse;

(d) You are under age twenty-two and you live with your
parent(s) who are getting Basic Food benefits;

(e) You begin working after you have been approved for
WASHCAP and have earned income for more than three con-
secutive months;

(f) You live with others and do not buy and cook your
food separately from them; or

(g) You are ineligible for Basic Food benefits under
WAC 388-400-0040 ((3)5))) (14)(b) and (e).

(3) We ((aeeept)) use SSA information ((abeut)) to
determine your WASHCAP eligibility ((anless-yeuprevethe
nfermationisnotaceurate)).

Permanent
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AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0050 How do I apply for WASHCAP?
(1) You apply for WASHCAP food benefits at the Social
Security Administration (SSA) when you apply for Supple-
mental Security Income (SSI).

(2) If you want food benefits, your SSA worker will ask
you WASHCAP food eligibility questions when you have
your SSI interview.

(3) If you are eligible for WASHCAP food benefits, your
benefits will start the first of the month after the month you
apply and are eligible for ongoing SSI benefits.

(4) If you need food benefits in five days or less, you
must apply for expedited services at:

(a) ((Feur—eeal)) Any community services office
(CSO);

(b) ((¥eurteeal)) Any home and community services
office (HCS) if you get long-term care services; or

(c) ((Fhe)) Any SSA office if you give them an applica-
tion for Basic Food expedited services when you apply for
SSI. SSA forwards the Basic Food application to the local
CSO to process.

(5) If you want Basic Food benefits before you get SSI,
you must apply at:

(a) SSA if you give them a Basic Food application when
you apply for SSI;

(b) (¥eurdeeal)) Any CSO; or

(c) (Xeurleeal)) Any HCS office if you get long-term
care services.

(6) If you already receive SSI and want WASHCAP food
benefits, you can apply at:

(a) ((Feur)) Any SSA office;

(b) (¥eurdeeat)) Any CSO;

(c) (Xeurloeal)) Any HCS office if you get long-term
care services.

(7) If you get Basic Food benefits, these benefits will
continue:

(a) Through the end of your certification period; or

(b) Through the month before your WASHCAP food
benefits start.

(8) If your Basic Food benefits end before you are eligi-
ble for WASHCAP food benefits, you must reapply to con-
tinue these benefits.

(9) If you get Basic Food benefits and you become eligi-
ble for WASHCAP food benefits, we will automatically
change your Basic Food benefits to WASHCAP food bene-
fits.

AMENDATORY SECTION (Amending WSR 09-24-001,
filed 11/18/09, effective 12/19/09)

WAC 388-492-0070 How are my WASHCAP food
benefits calculated? We calculate your food benefits as fol-
lows:

(1) We begin with your gross income.

(2) We subtract ((ene—hundred—forty-one—doHars)) the
current standard deduction for one person under WAC 388-
450-0185 from your gross income to get your countable
income.
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(3) We figure your shelter cost based on information we
receive from the Social Security Administration (SSA),
unless you report a change as described under WAC 388-
492-0080. If you pay:

(a) Three hundred dollars or more a month for shelter,
we use three hundred seventy-nine dollars as your shelter
cost; or

(b) Less than three hundred dollars for shelter, we use
one hundred eighty-two dollars as your shelter cost; and

(c) We add the current standard utility allowance under
WAC 388-450-0195 to determine your total shelter cost.

(4) We figure your shelter deduction by subtracting one
half of your countable income from your shelter cost.

(5) We figure your net income by subtracting your shel-
ter deduction from your countable income and rounding the
resulting figure up from fifty cents and down from forty-nine
cents to the nearest whole dollar.

(6) We figure your WASHCAP food benefits (allotment)
by:

(a) Multiplying your net income by thirty percent and
rounding up to the next whole dollar; and

(b) Subtracting the result from the maximum allotment
under WAC 388-478-0060.

(c) If you are eligible for WASHCAP, you will get at
least the minimum monthly benefit for Basic Food under
WAC 388-412-0015.

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0080 Where do I report changes? (1)
You report all changes to the Social Security Administration
(SSA) according to their reporting requirements. Social
Security reports these changes to your WASHCAP worker.

(2) SSA will not accept or report shelter costs changes to
WASHCAP until SSA does its redetermination.

(3) You do not have to report any changes to your
WASHCAP worker.

(4) You can choose to report the following changes to
your WASHCAP worker to see if you will get more food
benefits.

(a) A change in your address;

(b) An increase in your shelter costs; or

(c) An increase in your out-of-pocket medical expenses.

(5) If you or someone you authorize reports changes
((are-reperted)) to DSHS, proof may be required.

(6) If you report a change that could increase the amount
of your food benefits, we will not increase the benefit amount
if we have asked for proof and it has not been provided.

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0100 How is my eligibility for WASH-
CAP food benefits reviewed? (1) If the Social Security
Administration (SSA) reviews your Supplemental Security
Income (SSI) eligibility, they will also complete your review
for WASHCAP. SSA sends us this information electronically
and we will automatically extend your WASHCAP certifica-
tion period.
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(2) If SSA does not review your SSI eligibility, we will
mail you a one-page application two months before your
WASHCAP benefits end. You must complete and return this
application to the WASHCAP unit or your local home and
community services office (HCS).

(3) We do WASHCAP reviews by mail. If you bring
your WASHCAP application to the local office, we will pro-
cess the application as follows:

(a) If you get long-term care services, your local HCS
office will process your application; or

(b) If you do not get long-term care services, the local
office will forward your application to the WASHCAP cen-
tral unit.

(4) If we get your completed ((ene-page)) application
after your WASHCAP food benefits end, we will reopen your
benefits back to the first of the month if:

(a) We get your application form within thirty days from
the end of your certification period; and

(b) You are still eligible for WASHCAP food benefits.

(5) If we get your completed ((ene-page)) application
form more than thirty days after your benefits end, your
WASHCAP food benefits open the first of the next month
after:

(a) You turn in your application; and

(b) SSA shows you are eligible for WASHCAP in their
system.

(6) If your application is not complete, we will return it
to you to complete.

(7) If you want Basic Food benefits while you are wait-
ing for WASHCAP food benefits, you must apply for these
benefits ((at-thelocal-CSO-er HES-office)):

(a) By contacting the customer service center (CSC) at 1-
877-501-2233;

(b) Over the internet;

(c) At any community services office (CSO);

(d) At any home and community services office (HCS);

(e) At any Social Security Adminstration (SSA) office.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

or

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0110 What happens if my WASHCAP
food benefits end? (1) If your WASHCAP food benefits end
because you did not have the review required under WAC
388-492-0100, you must finish the required review or apply
for Basic Food benefits ((at)):

(a) ((Yourlocal-communityservieesoffiee {CSO);-o1))
By contacting the customer service center (CSC) at 1-877-
501-2233;

(b) ((¥eur)) Over the internet;

(c) At any community services office (CSO):

(d) At any home and community services (HCS) office;

(e) At any Social Security Administration (SSA) office.
(2) If your WASHCAP benefits end because you are dis-

qualified under WAC 388-400-0040 (((:3)¢b})) (14)(b) or
(e), you are not eligible for Basic Food benefits and:

or

[149]

WSR 10-23-119

(a) If you get medical assistance, we will send your med-
ical assistance case to your local office;

(b) If you are a HCS client, your medical case will
remain at HCS.

(3) If your WASHCAP benefits end for any other reason:

(a) We will send you an application for Basic Food ben-
efits along with((z

e ] ] o o

1)) the address of your local CSO. If you are an HCS
client, your case will remain at your HCS office.

(b) For the local CSO to decide if you are eligible for
Basic Food benefits, you must:

(1) Finish the application process for Basic Food benefits
under chapter 388-406 WAC; and

(i1)) Have an interview for Basic Food benefits under
WAC 388-452-0005.

(c) If you get medical assistance, we will send your med-
ical case to the local CSO unless you are an HCS client;

(d) If your WASHCAP benefits closed because SSA
ended your SSI, you will still receive the same medical bene-
fits until we decide what medical program you are eligible for
under WAC 388-418-0025.

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0120 What happens to my WASH-
CAP benefits if I am disqualified? (1) If you are disquali-
fied from receiving SSI for any reason, you will not be able to
get WASHCAP benefits. See WAC 388-492-0030, Who can
get WASHCAP?

(2) If you are disqualified from receiving Basic Food for
any reason, you will not get WASHCAP food benefits. This
includes clients who:

(a) Are ineligible under WAC 388-400-0040 ((:3)®)))
(14)(b) and (e) and 388-442-0010; or

(b) Did not cooperate with quality assurance as required
under WAC 388-464-0001.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-492-0130 What can I do if I disagree
with a decision the depart-
ment made about my

WASHCAP benefits?

WSR 10-23-119
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 17, 2010, 10:00 a.m., effective December 18, 2010]

Effective Date of Rule: Thirty-one days after filing.

Permanent
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Purpose: The department is amending WAC 388-489-
0010 to inform households that transitional food benefits are
adjusted based on the change in the household size and the
removal of income and expenses belonging to the persons
who left the assistance unit. This change is necessary to com-
ply with federal regulations at 7 C.F.R. 273.30, published on
January 29, 2010, related to the Farm Security and Rural
Investment Act of 2002.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-489-0010.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.500, 74.04.510, 74.04.515,
74.08.090, 74.08A.010, 74.08 A.903.

Adopted under notice filed as WSR 10-19-128 on Sep-
tember 22, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 9, 2010.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-19-060,
filed 9/16/05, effective 11/1/05)

WAC 388-489-0010 How is my transitional food
assistance benefit calculated? (1) We base your transitional
food assistance benefit amount on the regular monthly bene-
fit allotment issued to your Basic Food assistance unit for the
last month your ((family)) household received temporary
assistance for needy families. We will not count your last
temporary assistance for needy families grant payment when
we calculate your transitional food assistance benefit amount.
For example:

(a) If your Basic Food assistance unit's only income was
temporary assistance for needy families, the transitional food
assistance benefit will be the amount your household would
have received if you had no income.

(b) If your Basic Food benefit was calculated using tem-
porary assistance for needy families plus income from
another source, we will count only the income from the other
source when calculating the transitional food assistance
amount.

(2) We will adjust your transitional food assistance ben-
efits if:

(a) Someone who gets transitional food assistance with
you leaves your assistance unit and is found eligible to
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receive Basic Food in another assistance unit. We will
((reduee)) adjust your benefits by:

(1) Reducing your ((transitienal-foed)) assistance ((based
o)) unit size by the number of persons who left your assis-
tance unit; and ((beeeme-eligibleinanother Baste Food-assis-
tatree-tit))

(ii) Removing the income and expenses clearly belong-
ing to the persons who left your assistance unit.

(b) A change to the maximum allotment for Basic Food
under WAC 388-478-0060 results in an increase in benefits
for Basic Food assistance units.

(c) You got an overpayment of Basic Food benefits and
we need to adjust the amount we deduct from your monthly
benefits to repay the overpayment as required in WAC 388-
410-0033. This includes:

(i) Starting a new monthly deduction;

(i1) Changing the amount of the monthly deduction; and

(iii) Ending the monthly deduction when the amount you
owe has been paid off.

WSR 10-23-120
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed November 17,2010, 10:03 a.m., effective December 18, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These changes are a result of the passage of
ESSB 6503. This bill requires immediate action to reduce
expenditures during the 2009-2011 fiscal biennium. It is the
intent of this bill that state agencies of the legislative branch,
judicial branch, and executive branch, including institutions
of higher education, shall achieve a reduction in government
operating expenses as provided in the bill. For some state
employers this means implementing temporary layoffs.
There are provisions in the bill which require us to make
changes to the current temporary layoff rules in order to
implement temporary layoffs as described in the bill.

The original CR-103 filing WSR 10-23-040 filed
November 10, 2010, did not include these rules in error.
These should have been included with the packet filed
November 10, 2010.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-31-390, 357-31-025, 357-31-115, 357-
31-170, 357-31-230, 357-31-355, and 357-31-567.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-20-176 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 7,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 7, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 7, Repealed 0.

Date Adopted: November 10, 2010.

Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 05-08-136,
filed 4/6/05, effective 7/1/05)

WAC 357-31-025 How many hours are higher educa-
tion employees compensated for on a holiday? When a
holiday as designated under WAC 357-31-005 falls on a
higher education employee's scheduled work day:

(1) Full-time employees receive eight hours of regular
holiday pay per holiday. Any differences between the sched-
uled shift for the day and eight hours may be adjusted by use
of vacation leave, use of accumulation of compensatory time
as appropriate, or leave without pay.

(2) Part-time higher education employees are entitled to
the number of paid hours on a holiday that their monthly
schedule bears to a full-time schedule. Time spent on tempo-
rary layoff as provided in WAC 357-46-063 is considered
time in pay status for the purpose of this subsection.

AMENDATORY SECTION (Amending WSR 05-08-136,
filed 4/6/05, effective 7/1/05)

WAC 357-31-115 How many hours of sick leave does
an employee earn each month? (1) Full-time employees
earn eight hours of sick leave per month.

(2) Part-time general government employees earn sick
leave on a pro rata basis in accordance with WAC 357-31-
125.

(3) Part-time higher education employees earn sick leave
on the same pro rata basis that their appointment bears to a
full-time appointment. Time spent on temporary layoff as
provided in WAC 357-46-063 is considered time in pay sta-
tus for the purpose of this subsection.

AMENDATORY SECTION (Amending WSR 05-08-137,
filed 4/6/05, effective 7/1/05)

WAC 357-31-170 At what rate do part-time employ-
ees accrue vacation leave? (1) Part-time general govern-
ment employees accrue vacation leave credits on a pro rata
basis in accordance with WAC 357-31-125.

(2) Part-time higher education employees accrue on the
same pro rata basis that their appointment bears to a full-time
appointment. Time spent on temporary layoff as provided in
WAC 357-46-063 is considered time in pay status for the pur-
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requests, employers must consider the work requirements of
the department and the wishes of the employee.

(2) An employee must be granted the use of accrued
compensatory time to care for a spouse, registered domestic
partner, parent, parent-in-law, or grandparent of the
employee who has a serious health condition or an emer-
gency health condition, or to care for a minor/dependent child
with a health condition that requires treatment or supervision.
In accordance with the employer's leave policy, approval of
the employee's request to use accrued compensatory time
may be subject to verification that the condition exists.

(3) An employee must be granted the use of accrued
compensatory time if the employee or the employee's family
member, as defined in chapter 357-01 WAC, is a victim of
domestic violence, sexual assault, or stalking as defined in
RCW 49.76.020. An employer may require the request for
leave under this section be supported by verification in accor-
dance with WAC 357-31-730.

(4) In accordance with WAC 357-31-373, an employee
must be granted the use of accrued compensatory time to be
with a spouse or registered domestic partner who is a member
of the armed forces of the United States, National Guard, or
reserves after the military spouse or registered domestic part-
ner has been notified of an impending call or order to active
duty, before deployment, or when the military spouse or reg-
istered domestic partner is on leave from deployment.

(5) Compensatory time off may be scheduled by the
employer during the final sixty days of a biennium.

(6) Employers may require that accumulated compensa-
tory time be used before vacation leave is approved, except in
those instances where this requirement would result in loss of
accumulated vacation leave.

(7) During the 2009-2011 fiscal biennium only, an
employee whose monthly full-time equivalent base salary is
two thousand five hundred dollars or less is eligible to use
compensatory time in licu of temporary layoff as described in
chapter 32, Laws of 2010.

AMENDATORY SECTION (Amending WSR 09-11-063,
filed 5/14/09, effective 6/16/09)

WAC 357-31-355 How does leave without pay affect
the duration of an employee's probationary period, trial
service period or transition review period? If an employee
uses leave without pay for an entire workshift while serving a
probationary period, trial service period or transition review
period, the probationary period, trial service period or transi-
tion review period is extended by one work day for each
workshift of leave without pay. The duration of an
employee's probationary period, trial service period, or tran-

sition review period shall not be extended for periods of time
spent on temporary layoff.

pose of this subsection.

AMENDATORY SECTION (Amending WSR 09-17-056
and 09-18-113, filed 8/13/09 and 9/2/09, effective 12/3/09)

WAC 357-31-230 When can an employee use
accrued compensatory time? (1) Employees must request
to use accrued compensatory time in accordance with the
employer's leave policy. When considering employees'

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-390 What criteria does an employee
have to meet to be eligible to receive shared leave? An
employee may be eligible to receive shared leave if the
agency head or higher education institution president has
determined the employee meets the following criteria:

Permanent
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(1) The employee:

(a) Suffers from, or has a relative or household member
suffering from, an illness, injury, impairment, or physical or
mental condition which is of an extraordinary or severe
nature;

(b) The employee has been called to service in the uni-
formed services;

(c) A state of emergency has been declared anywhere
within the United States by the federal or any state govern-
ment and the employee has the needed skills to assist in
responding to the emergency or its aftermath and volunteers
((histher)) their services to either a governmental agency or to
a nonprofit organization engaged in humanitarian relief in the
devastated area, and the governmental agency or nonprofit
organization accepts the employee's offer of volunteer ser-
vices; ((ex))

(d) The employee is a victim of domestic violence, sex-
ual assault, or stalking as defined in RCW 41.04.655; or

(e) During the 2009-2011 fiscal biennium only, an
employee whose monthly full-time equivalent base salary is
two thousand five hundred dollars or less is eligible to use
shared leave in lieu of temporary layoff as described in chap-
ter 32, Laws 0f 2010.

(2) The illness, injury, impairment, condition, call to ser-
vice, ((e¥)) emergency volunteer service, ((ef)) consequence
of domestic violence, sexual assault, or stalking, or tempo-
rary layoff under chapter 32, Laws of 2010, has caused, or is
likely to cause, the employee to:

(a) Go on leave without pay status; or

(b) Terminate state employment.

(3) The employee's absence and the use of shared leave
are justified.

(4) The employee has depleted or will shortly deplete
((his-er-her)) their:

(a) Compensatory time, recognition leave as described in
WAC 357-31-565, personal holiday, accrued vacation leave,
and accrued sick leave if the employee qualifies under sub-
section (1)(a) of this section; or

(b) Compensatory time, recognition leave as described in
WAC 357-31-565, personal holiday, accrued vacation leave,
and paid military leave allowed under RCW 38.40.060 if the
employee qualifies under subsection (1)(b) of this section; or

(c) Compensatory time, recognition leave as described in
WAC 357-31-565, personal holiday, and accrued vacation
leave if the employee qualifies under (1)(c) or (d) of this sec-
tion; or

(d) Compensatory time, recognition leave as described in
WAC 357-31-565. and accrued vacation leave if the

employee qualifies under subsection (1)(e) of this section.

(5) The employee has abided by employer rules regard-
ing:

(a) Sick leave use if the employee qualifies under sub-
section (1)(a) of this section; or

(b) Military leave if the employee qualifies under sub-
section (1)(b) of this section.

(6) If the illness or injury is work-related and the
employee has diligently pursued and been found to be ineli-
gible for benefits under chapter 51.32 RCW if the employee
qualifies under subsection (1)(a) of this section.
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AMENDATORY SECTION (Amending WSR 09-17-056
and 09-18-113, filed 8/13/09 and 9/2/09, effective 12/3/09)

WAC 357-31-567 When must an employer grant the
use of recognition leave? (1) An employee's request to use
recognition leave must be approved under the following con-
ditions:

(a) An employee must be granted the use of recognition
leave if the employee or the employee's family member, as
defined in chapter 357-01 WAC, is a victim of domestic vio-
lence, sexual assault, or stalking as defined in RCW
49.76.020. An employer may require the request for leave
under this section be supported by verification in accordance
with WAC 357-31-730; and

(b) In accordance with WAC 357-31-373, an employee
must be granted the use of recognition leave to be with a
spouse or registered domestic partner who is a member of the
Armed Forces of the United States, National Guard, or
Reserves after the military spouse or registered domestic
partner has been notified of an impending call or order to
active duty, before deployment, or when the military spouse
or registered domestic partner is on leave from deployment.

(2) In accordance with the employer's leave policy,
approval for the reasons listed in (1)(a) and (b) above may be
subject to verification that the condition or circumstance
exists.

(3) During the 2009-2011 fiscal biennium only, an
employee whose monthly full-time equivalent base salary is
two thousand five hundred dollars or less is eligible to use
recognition leave in lieu of temporary layoff as described in
chapter 32, Laws of 2010.
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Effective Date of Rule: Thirty-one days after filing.

Purpose: This new policy updates and clarifies activities
that are acceptable on Olympic College campuses and are
protected under the first amendment of the United States con-
stitution.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 10-20-159 on Octo-
ber 6, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 12, 2010.

Thomas Oliver

Rules Coordinator

NEW SECTION

WAC 132C-10-009 First amendment activities. (1)
Purpose. Olympic College recognizes and supports the
rights of groups and individuals to engage in first amendment
activities. This policy shall be interpreted and construed to
support such activities while simultaneously balancing the
needs and interests of the college to fulfill its mission as a
state educational institution of Washington.

The purpose of this policy is to establish procedures and
reasonable controls for the use of college facilities for both
noncollege and college groups. It establishes time, place and
manner regulations intended to balance the college's respon-
sibility to fulfill its mission as a state educational institution
of Washington with the interests of noncollege groups or col-
lege groups who are interested in using the campus for pur-
poses of constitutionally protected speech, assembly or
expression.

(2) Definitions.

(a) Noncollege groups: For the purposes of this policy
noncollege groups shall mean individuals, or combinations of
individuals, who are not currently enrolled students or current
employees of Olympic College or who are not officially affil-
iated or associated with a recognized student organization or
a recognized employee group of the college.

(b) College groups: For the purposes of this policy col-
lege groups shall mean individuals, or combinations of indi-
viduals, who are currently enrolled students or current
employees of Olympic College or who are affiliated with a
recognized student organization or a recognized employee
group of the college.

(c) First amendment activities: For the purposes of
this policy first amendment activities (hereinafter "the
event") would include, but not necessarily be limited to:
Informational picketing, petition circulation, distribution of
information leaflets or pamphlets, speech-making, demon-
strations, rallies, and/or other types of constitutionally pro-
tected assemblies to share information, perspectives, or view-
points.

(d) Limited public forum: For the purposes of this pol-
icy a limited public forum is identified by the college as a
location where noncollege groups or individuals may exer-
cise their first amendment rights through expressive activity.

(3) Policy. Olympic College is an educational institution
provided and maintained for and by the people of the state of
Washington. However, the public character of the college
does not grant to individuals or groups an unlimited license to
engage in activity which limits, interferes with, or otherwise
disrupts the normal activities and business of the college.

The college's buildings, facilities, and grounds are not
available for unrestricted use by either college groups or non-
college groups. College groups will be given priority except
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when advance booking and payment by a noncollege group is
accepted by the college.

Materials which are commercial, obscene, or unlawful in
character are prohibited.

(4) Commercial events. Activities and events of a com-
mercial nature by college groups are not covered by the first
amendment policy. See chapter 42.52 RCW.

(5) Criminal trespass. Any person determined to be
violating this policy is subject to an order from the college
safety and security department to leave the college campus.
Persons failing to comply with such an order are subject to
arrest for criminal trespass.
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