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EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed December 23, 2009, 11:49 a.m., effective December 23, 2009, 11:49
a.m.]

Effective Date of Rule: Immediately.

Purpose: The division of developmental disabilities is
amending chapter 388-845 WAC, DDD home and commu-
nity based waivers, to add a fifth waiver, known as the chil-
dren's intensive in-home behavioral supports (CIIBS). These
rules are necessary to implement the CIIBS waiver and incor-
porate changes reflected in the waivers submitted to the fed-
eral Centers for Medicare and Medicaid Services under
1915(c) of the Social Security Act and implement section 205
(1)(1), chapter 329, Laws of 2008.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-845-0001,388-845-0015, 388-845-
0020, 388-845-0030, 388-845-0041, 388-845-0045, 388-
845-0050, 388-845-0055, 388-845-0065, 388-845-0100,
388-845-0111, 388-845-0120, 388-845-0200, 388-845-0500,
388-845-0505, 388-845-0900, 388-845-0910, 388-845-1000,
388-845-1015, 388-845-1110, 388-845-1150, 388-845-1200,
388-845-1300, 388-845-1400, 388-845-1600, 388-845-1605,
388-845-1620, 388-845-1650, 388-845-1700, 388-845-1800,
388-845-1900, 388-845-2000, 388-845-2005, 388-845-2100,
388-845-2200, 388-845-3000, 388-845-3085, and 388-845-
4005.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.120, chapter 194, Laws of 2009, and chapter 329,
Laws of 2008 (205)(1)(1).

Other Authority: Title 71A RCW.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: This emergency rule making is
necessary to implement chapter 194, Laws of 2009, and the
Centers for Medicare and Medicaid Services approval to
begin the new HCBS waiver May 1, 2009. A CR-101 was
filed as WSR 08-19-112 on September 17, 2008. This emer-
gency supersedes the emergency filed as WSR 09-18-059.
The department is working with internal and external stake-
holders on revising the draft and plans to file the CR-102 by
February 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 18, Amended 38,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.
Date Adopted: December 21, 2009.
Stephanie E. Vaughn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0001 Definitions. "ADSA" means the
aging and disability services administration, an administra-
tion within the department of social and health services.

"Aggregate services" means a combination of services
subject to the dollar limitations in the Basic and Basic Plus
waivers.

"CARE" means the comprehensive assessment and
reporting evaluation.

"Client or person" means a person who has a develop-
mental disability as defined in RCW 71A.10.020(3) and has
been determined eligible to receive services by the division
under chapter 71A.16 RCW.

"DDD" means the division of developmental disabilities,
a division within the aging and disability services administra-
tion of the department of social and health services.

"DDD assessment" refers to the standardized assessment
tool as defined in chapter 388-828 WAC, used by DDD to
measure the support needs of persons with developmental
disabilities.

"Department” means the department of social and health

services.
1

'EPSDT" means early and periodic screening, diagnosis,
and treatment, Medicaid's child health component providing

a mandatory and comprehensive set of benefits and services
for children up to age twenty one.

"Employment/day program services" means community
access, person-to-person, prevocational services or supported
employment services subject to the dollar limitations in the
Basic and Basic Plus waivers.

"Evidence based treatment" means the use of physical,
mental and behavioral health interventions for which system-
atic, empirical research has provided evidence of statistically

significant effectiveness as treatments for specific conditions.

Alternate terms with the same meaning are evidence-based
practice (EBP) and empirically-supported treatment (EST).

"Family" means relatives who live in the same home
with the eligible client. Relatives include spouse((;)) or regis-
tered domestic partner: natural, adoptive or step parent((s));
grandparent((s)); ((brether:—sister:—stepbrother;—stepsister))
child; stepchild; sibling; stepsibling; uncle; aunt; first cousin;
niece; or nephew.

"Family home" means the residence where you and your
relatives live.

"Gainful employment" means employment that reflects
achievement of or progress towards a living wage.

"HCBS waivers" means home and community based ser-
vices waivers.

"Home" means ((yeur)) present or intended place of res-
idence.

"ICF/MR" means an intermediate care facility for the
mentally retarded.
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"Individual support plan (ISP)" is a document that autho-
rizes and identifies the DDD paid services to meet a client's
assessed needs.

"Integrated settings" mean typical community settings
not designed specifically for individuals with disabilities in
which the majority of persons employed and participating are
individuals without disabilities.

"Legal representative" means a parent of a person who is
under eighteen years of age, a person's legal guardian, a per-
son's limited guardian when the subject matter is within the
scope of limited guardianship, a person's attorney at law, a
person's attorney in fact, or any other person who is autho-
rized by law to act for another person.

"Living wage" means the amount of earned wages
needed to enable an individual to meet or exceed his/her liv-
ing expenses.

"Necessary supplemental accommodation representa-
tive" means an individual who receives copies of DDD
planned action notices (PANs) and other department corre-
spondence in order to help a client understand the documents
and exercise the client's rights. A necessary supplemental
accommodation representative is identified by a client of
DDD when the client does not have a legal guardian and the
client is requesting or receiving DDD serv1ces

"Prov1ders means an 1nd1v1dua1 or agency who meets
the provider qualifications and is contracted with ADSA to
provide services to you.

"Respite assessment" means an algorithm within the
DDD assessment that determines the number of hours of
respite care you may receive per year if you are enrolled in
the Basic, Basic Plus, Children's Intensive In-Home Behav-

ioral Support, or Core waiver.

"SSI" means Supplemental Security Income, an assis-
tance program administered by the federal Social Security
Administration for blind, disabled and aged individuals.

"SSP" means ((s%a%e—supp}emeﬁmfy—paymeﬂt—a—beﬁeﬁ{

ﬂd&a-l-s—SS-I)) a state-pald cash ass1stance Drogram for certam

clients of the division of developmental disabilities.

"State funded services" means services that are funded
entirely with state dollars.

"You/your" means the client.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0015 What HCBS waivers are pro-
vided by the division of developmental disabilities
(DDD)? DDD provides services through ((feur)) five HCBS
waivers:

(1) Basic waiver;

(2) Basic Plus waiver;

(3) (€ORE)) Core waiver; ((and))

(4) Community Protection waiver; and

(5) Children's Intensive In-Home Behavioral Support

waiver (CIIBS).
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0020 When were ((thesefeur)) the
HCBS waivers effective? ((fhe-feur DPBB-HEBS)) Basic,
Basic Plus, Core and Community Protection waivers were
effective April 1, 2004. Children's Intensive In-Home Behav-
ioral Support waiver was effective May 1, 2009.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0030 Do I meet criteria for HCBS
waiver-funded services? You meet criteria for DDD HCBS
waiver-funded services if you meet all of the following:

(1) You have been determined eligible for DDD services
per RCW 71A.10.020(3).

(2) You have been determined to meet ICF/MR level of
care per WAC 388-845-0070, 388-828-3060 and 388-828-
3080.

(3) You meet disability criteria established in the Social
Security Act.

(4) You meet financial eligibility requirements as
defined in WAC 388-515-1510.

(5) You choose to receive services in the community
rather than in an ICF/MR facility.

(6) You have a need for waiver services as identified in
your plan of care or individual support plan.

(7) You are not residing in hospital, jail, prison, nursing
facility, ICF/MR, or other institution.

(8) Additionally, for the Children's Intensive In-Home
Behavioral Support (CIIBS) waiver-funded services:

(a) You are age eight or older and under the age of eigh-
teen for initial enrollment and under age twenty-one for con-
tinued enrollment;

(b) You have been determined to meet CIIBS program
eligibility per chapter 388-828 WAC prior to initial enroll-

ment only:;
(¢) You live with your family; and

d) Your parent/guardian(s) and primary caregiver(s), if

other than parent/guardian(s), have signed the participation
agreement.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0041 What is DDD's responsibility to
provide my services under the DDD HCBS waivers
administered by DDD? If you are enrolled in an HCBS
waiver administered by DDD, DDD must meet your assessed
needs for health and welfare.

(1) DDD must address your assessed health and welfare
needs in your ((plan-efeare-erthe)) individual support plan,
as specified in WAC 388-845-3055.

(2) You have access to DDD paid services that are pro-
vided within the scope of your waiver, subject to the limita-
tions in WAC 388-845-0110 and 388-845-0115.

(3) DDD will provide waiver services you need and
qualify for within your waiver.

(4) DDD will not deny or limit your waiver services
based on a lack of funding.
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AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0045 When there is capacity to add
people to a waiver, how does DDD determine who will be
enrolled? When there is capacity on a waiver and available
funding for new waiver participants, DDD may enroll people
from the statewide data base in a waiver based on the follow-
ing priority considerations:

(1) First priority will be given to current waiver partici-
pants assessed to require a different waiver because their
identified health and welfare needs have increased and these
needs cannot be met within the scope of their current waiver.

(2) DDD may also consider any of the following popula-
tions in any order:

(a) Priority populations as identified and funded by the
legislature.

(b) Persons DDD has determined to be in immediate risk
of ICF/MR admission due to unmet health and welfare needs.

(c) Persons identified as a risk to the safety of the com-
munity.

(d) Persons currently receiving services through state-
only funds.

(e) Persons on an HCBS waiver that provides services in
excess of what is needed to meet their identified health and
welfare needs.

(f) Persons who were previously on an HCBS waiver
since April 2004 and lost waiver eligibility per WAC ((388-
845-0066(9))) 388-845-0060 (1)(3).

(3) For the Basic waiver only, DDD may consider per-
sons who need the waiver services available in the Basic
waiver to maintain them in their family's home or in their
own home.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0050 How do I request to be enrolled
in a waiver? (1) You can contact DDD and request to be
enrolled in a waiver or to enroll in a different waiver at any
time.

(2) If you are assessed as meeting ICF/MR level of care
as defined in WAC 388-845-0070 and chapter 388-828
WAC, your request for waiver enrollment will be docu-
mented by DDD in a statewide data base.

(3) For the Children's Intensive In-Home Behavioral
Support (CIIBS) waiver only, if you are assessed as meeting
both ICF/MR level of care and CIIBS eligibility as defined in
WAC 388-845-0030 and chapter 388-828 WAC, your
request for waiver enrollment will be documented by DDD in
a statewide database.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0055 How do I remain eligible for the
waiver? Once you are enrolled in a DDD HCBS waiver, you

can remain eligible if you continue to meet eligibility criteria
in WAC 388-845-0030((-)), and:
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(1) (BBP)) You complete((s)) a reassessment with
DDD at least once every twelve months to determine if you
continue to meet all of these eligibility requirements; and

(2) You must either receive a waiver service at least once
in every thirty consecutive days, as specified in WAC 388-
513-1320 (3)(b), or your health and welfare needs require
monthly monitoring, which will be documented in your client
record; and

(3) ((*¥enr)) You complete an in-person DDD assess-
ment/reassessment interview ((must-be)) administered ((in
persen-and)) in your home((=See)) per WAC 388-828-1520.

(4) In addition, for the Children's Intensive In-Home
Behavioral Supports waiver, you must:

(a) Be under age twenty-one:

(b) Live with your family: and

(c) Have an annual participation agreement signed by
your parent/guardian(s) and primary caregiver(s), if other

than parent/guardian(s).

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0065 What happens if I am termi-
nated or choose to disenroll from a waiver? If you are ter-
minated from a waiver or choose to disenroll from a waiver,
DDD will notify you.

(1) DDD cannot guarantee continuation of your current
services, including medicaid eligibility.

(2) Your eligibility for nonwaiver state-only funded
DDD services is based upon availability of funding and pro-
gram eligibility for a particular service.

(3) If you are terminated from the CIIBS waiver due to
turning age twenty-one, DDD will assist with transition plan-
ning at least twelve months prior to your twenty-first birth-

day.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0100 What determines which waiver I
am assigned to? If there is capacity, DDD will assign you to
the waiver with the minimum service package necessary to
meet your health and welfare needs, based on its evaluation
of your DDD assessment as described in chapter 388-828
WAC and the following criteria:

(1) For the Basic waiver:

(a) You must live with your family or in your own home;

(b) Your family/caregiver's ability to continue caring for
you can be maintained with the addition of services provided
in the Basic waiver; and

(¢) You do not need out-of-home residential services.

(2) For the Basic Plus waiver, your health and welfare
needs exceed the amount allowed in the Basic waiver or
require a service that is not contained in the Basic waiver; and

(a) You are at high risk of out-of-home placement or loss
of your current living situation; or

(b) You require out-of-home placement and your health
and welfare needs can be met in an adult family home or adult
residential care facility.

Emergency
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(3) For the Core waiver:

(a) You are at immediate risk of out-of-home placement;
and/or

(b) You have an identified health and welfare need for
residential services that cannot be met by the Basic Plus
waiver.

(4) For the Community Protection waiver, refer to WAC
388-845-0105 and chapter 388-831 WAC.

(5) For the Children's Intensive In-Home Behavioral
Support waiver, you:

(a) Are age eight or older and under age eighteen;

(b) Live with your family;

(c) Are assessed at high or severe risk of out of home

placement due to challenging behavior per chapter 388-828
WAC: and

(d) You have a signed participation agreement from your
parent/guardian(s) and primary caregiver(s), if other than

parent/guardian(s).

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0111 Are there limitations regarding
who can provide services? The following limitations apply
to providers for waiver services:

(1) Your spouse ((eannet)) must not be your paid pro-
vider for any waiver service.

(2) If you are under age eighteen, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service.

(3) If you are age eighteen or older, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service with the exception of:

(a) Personal care;

(b) Transportation to and from a waiver service;

(c) Residential habilitation services per WAC 388-845-
1510 if your parent is certified as a residential agency per
chapter 388-101 WAC; or

(d) Respite care if you and the parent who provides the
respite care live in separate homes.

(4) If you receive CIIBS waiver services, your legal rep-
resentative or family member per WAC 388-845-0001 must
not be your paid provider for any waiver service with the
exception of:

(i) Personal care;

(i1) Transportation to and from a waiver service; and

(iii) Respite per WAC 388-845-1605 through 388-845-
1620

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0120 Will I continue to receive state
supplementary payments (SSP) if I am on the waiver?
Your participation in one of the ((rew)) DDD HCBS waivers
does not affect your continued receipt of state supplemental
payment from DDD.

Emergency
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0200 What waiver services are avail-
able to me? Each of the ((feur)) DDD HCBS waivers has a
different scope of service and your ((plan-efeare-or)) individ-
ual support plan defines the waiver services available to you.

NEW SECTION

WAC 388-845-0225 Children's intensive in-home
behavioral support (CIIBS) waiver services.

CIIBS

Waiver Services Yearly Limit

* Behavior manage-
ment and consultation
+ Staff/family consul-
tation and training

* Environmental
accessibility adapta-

Determined by the
individual support
plan. Total cost of
waiver services
cannot exceed the
average cost of

tions $4,000 per month
* Occupational therapy | per participant.

* Physical therapy

* Sexual deviancy

evaluation

* Nurse delegation

* Specialized medical
equipment / supplies

* Specialized psychiat-
ric services

* Speech, hearing and
language services

* Transportation

* Assistive technology
* Therapeutic equip-
ment and supplies

* Specialized nutrition

and clothing

* Vehicle modifica-

tions

Personal care Limits determined
by the DDD assess-
ment. Costs are
included in the total
average cost of
$4000 per month
per participant for

all waiver services.

Limits determined
by the DDD assess-
ment. Costs are
included in the total
average cost of
$4000 per month
per participant for
all waiver services.

Respite care
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NEW SECTION

WAC 388-845-0415 What is assistive technology?
Assistive technology consists of items, equipment, or product
systems used to increase, maintain, or improve functional
capabilities of waiver participants, as well as services to
directly assist the participant and caregivers to select,
acquire, and use the technology. Assistive technology is
available in the CIIBS waiver, and includes the following:

(1) The evaluation of the needs of the waiver participant,
including a functional evaluation of the child in the child's
customary environment;

(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as
those associated with existing education and rehabilitation
plans and programs;

(5) Training or technical assistance for the participant
and/or if appropriate, the child's family; and

(6) Training or technical assistance for professionals,
including individuals providing education and rehabilitation
services, employers, or other individuals who provide ser-
vices to, employ, or are otherwise substantially involved in
the major life functions of children with disabilities.

NEW SECTION

WAC 388-845-0420 Who is a qualified provider of
assistive technology? The provider of assistive technology
must be an assistive technology vendor contracted with DDD
or one of the following professionals contracted with DDD
and duly licensed, registered or certified to provide this ser-
vice:

(1) Occupational therapist;

(2) Physical therapist;

(3) Speech and language pathologist;

(4) Certified music therapist;

(5) Certified recreation therapist; or

(6) Audiologist.

NEW SECTION

WAC 388-845-0425 Are there limits to the assistive
technology I can receive? (1) Providers of assistive technol-
ogy services must be certified, registered or licensed thera-
pists as required by law and contracted with DDD for the
therapy they are providing.

(2) Vendors of assistive technology must maintain a
business license required by law and be contracted with DDD
to provide this service.

(3) Assistive technology may be authorized as a waiver
service only after you have accessed what is available to you
under medicaid, including EPSDT, and any other private
health insurance plan.

(4) The department does not pay for technology deter-
mined by DSHS to be experimental.
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(5) The department and the treating professional deter-
mine the need for the technology.

(6) The department reserves the right to require a second
opinion from a department-selected provider.

(7) The department will require evidence that you have
accessed your full benefits through medicaid and private
insurance before authorizing this waiver service.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0500 What is behavior management
and consultation? (1) Behavior management and consulta-
tion may be provided to persons on any of the ((feur)) DDD
HCBS waivers and includes the development and implemen-
tation of programs designed to support waiver participants
using:

(a) Strategies for effectively relating to caregivers and
other people in the waiver participant's life; and

(b) Direct interventions with the person to decrease
aggressive, destructive, and sexually inappropriate or other
behaviors that compromise their ability to remain in the com-
munity (i.e., training, specialized cognitive counseling,
development and implementation of a positive behavior sup-
port plan).

(2) Behavior management and consultation may also be
provided as a mental health stabilization service in accor-
dance with WAC 388-845-1150 through 388-845-1160.

NEW SECTION

WAC 388-845-0501 What is included in behavior
management and consultation for the children's intensive
in-home behavioral support (CIIBS) waiver? (1) In addi-
tion to the definition in WAC 388-845-0500, behavior man-
agement and consultation in the CIIBS waiver must include
the following characteristics:

(a) Treatment must be evidence based, driven by individ-
ual outcome data, and consistent with DDD's positive behav-
ior support guidelines as outlined in contract;

(b) The following written components will be developed
in partnership with the child and family by a behavior spe-
cialist as defined in WAC 388-845-0506:

(i) Functional behavioral assessment; and

(i1) Positive behavior support plan based on functional
behavioral assessment.

(c) Treatment goals must be objective and measurable.
The goals must relate to an increase in skill development and
a resulting decrease in challenging behaviors that impede
quality of life for the child and family; and

(d) Behavioral support strategies will be individualized
and coordinated across all environments, such as home,
school, and community, in order to promote a consistent
approach among all involved persons.

(2) Behavior management and consultation in the CIIBS
waiver may also include the following components:

(a) Positive behavior support plans may be implemented
by a behavioral technician as defined in WAC 388-845-0506
and include 1:1 behavior interventions and skill development
activity.

Emergency
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(b) Positive behavior support plans may include recom-
mendations by a music and/or recreation therapist, as defined
in WAC 388-845-0506.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0505 Who is a qualified provider of
behavior management and consultation? Under the Basic
Basic Plus. Core, and Community Protection waivers, the
provider of behavior management and consultation must be
one of the following professionals contracted with DDD and
duly licensed, registered or certified to provide this service:

(1) Marriage and family therapist;

(2) Mental health counselor;

(3) Psychologist;

(4) Sex offender treatment provider;

(5) Social worker;

(6) Registered nurse (RN) or licensed practical nurse
(LPN);

(7) Psychiatrist;

(8) Psychiatric advanced registered nurse practitioner
(ARNP);

(9) Physician assistant working under the supervision of
a psychiatrist;

(10) ((Registered—eounseler)) Counselors registered or

certified in accordance with the requirements of chapter

Washington State Register, Issue 10-02

accommodate the medical equipment and supplies that are
necessary for the welfare of the individual.

(3) For the CIIBS waiver only, adaptations include
repairs to the home necessary due to property destruction
caused by the participant's behavior.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0910 What limitations apply to envi-
ronmental accessibility adaptations? The following service
limitations apply to environmental accessibility adaptations:

(1) Environmental accessibility adaptations require prior
approval by the DDD regional administrator or designee.

(2) With the exception of damage repairs under the
CIIBS waiver, environmental accessibility adaptations or
improvements to the home are excluded if they are of general
utility without direct medical or remedial benefit to the indi-
vidual, such as carpeting, roof repair, central air conditioning,
etc.

(3) Environmental accessibility adaptations cannot add
to the total square footage of the home.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

(5) Damage repairs under the CIIBS waiver are subject

to the following restrictions:

18.19 RCW:; or
(11) Polygrapher.

NEW SECTION

WAC 388-845-0506 Who is a qualified provider of
behavior management and consultation for the children's
intensive in-home behavioral supports (CIIBS) waiver?
Under the CIIBS waiver, providers of behavior management
and consultation must be contracted with DDD to provide
CIIBS intensive services as one of the following four pro-
vider types:

(1) Behavior specialist;

(2) Behavior technician;

(3) Certified music therapist; and/or

(4) Certified recreation therapist.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0900 What are environmental accessi-
bility adaptations? (1) Environmental accessibility adapta-
tions are available in all of the DDD HCBS waivers and pro-
vide the physical adaptations to the home required by the
individual's plan of care or individual support plan needed to:

(a) Ensure the health, welfare and safety of the individ-
ual; or

(b) Enable the individual who would otherwise require
institutionalization to function with greater independence in
the home.

(2) Environmental accessibility adaptations may include
the installation of ramps and grab bars, widening of door-
ways, modification of bathroom facilities, or installing spe-
cialized electrical and/or plumbing systems necessary to

Emergency
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(a) Limited to the cost of restoration to the original con-
dition.

(b) Repairs to personal property and normal wear and
tear is excluded.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1000 What are extended state plan
services? Extended state plan services refer to physical ther-
apy; occupational therapy; and speech, hearing and language
services available to you under medicaid without regard to
your waiver status. They are "extended" services when the
waiver pays for more services than is provided under the state
medicaid plan. These services are available under all ((feur))
DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1015 Are there limits to the extended
state plan services I can receive? (1) Additional therapy
may be authorized as a waiver service only after you have
accessed what is available to you under medicaid and any
other private health insurance plan;

(2) The department does not pay for treatment deter-
mined by DSHS to be experimental;

(3) The department and the treating professional deter-
mine the need for and amount of service you can receive:

(a) The department reserves the right to require a second
opinion from a department-selected provider.

(b) The department will require evidence that you have
accessed your full benefits through medicaid, including early

and periodic screening, diagnosis. and treatment (EPSDT) for



Washington State Register, Issue 10-02

children under the age of twenty-one, and private insurance
before authorizing this waiver service.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1110 What are the limits of mental
health crisis diversion bed services? (1) Mental health cri-
sis diversion bed services are intermittent and temporary. The
duration and amount of services you need to stabilize your
crisis is determined by a mental health professional and/or
DDD.

(2) These services are available in ((al-feurHEBS)) the
Basic, Basic Plus, Core, and Community Protection waivers
administered by DDD as mental health stabilization services
in accordance with WAC 388-845-1150 through 388-845-
1160.

(3) The costs of mental health crisis diversion bed ser-
vices do not count toward the dollar limits for aggregate ser-
vices in the Basic and Basic Plus waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1150 What are mental health stabili-
zation services? Mental health stabilization services assist
persons who are experiencing a mental health crisis. These
services are available in ((efeur)) the Basic, Basic Plus,
Core, and Community Protection waivers to adults deter-
mined by mental health professionals or DDD to be at risk of
institutionalization in a psychiatric hospital without one of
more of the following services:

(1) Behavior management and consultation;

(2) ((Skilted-nursing-serviees;

3))) Specialized psychiatric services; or

((4)) (3) Mental health crisis diversion bed services.

NEW SECTION

WAC 388-845-1170 What is nurse delegation: (1)
Nurse delegation services (chapter 388-101 WAC) are ser-
vices provided by a registered nurse or a nursing agency to
provide training and nursing management for providers who
perform delegated nursing tasks. Delegated tasks include
administration of noninjectable medications, blood glucose
testing, and tube feedings.

(2) Services include the initial visit, additional instruc-
tion and supervisory visits.

(3) Clients who receive nurse delegation services must
be considered "stable and predictable" by the delegating
nurse.

(4) Nurse delegation is available in the CIIBS waiver.
This service is available through skilled nursing services
(WAC 388-845-1700) in the Basic Plus, Core and Commu-
nity Protection waivers.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

[7]

WSR 10-01-204

NEW SECTION

WAC 388-845-1175 Who is a qualified provider of
nurse delegation? Providers of nurse delegation are regis-
tered nurses contracted with DDD to provide this service or
employed by a nursing agency contracted with DDD to pro-
vide this service.

NEW SECTION

WAC 388-845-1180 Are there limitations to the
nurse delegation services that I receive? The following
limitations apply to receipt of nurse delegation services:

(1) The department and the treating professional deter-
mine the need for and amount of service.

(2) The department reserves the right to require a second
opinion by a department selected provider.

(3) The following tasks must not be delegated:

(a) Injections, other than insulin;

(b) Central lines;

(c) Sterile procedures; and

(d) Tasks that require nursing judgment.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1200 What are "person-to-person"
services? (1) "Person-to-person" services are intended to
assist you to achieve the outcome of gainful employment in
an integrated setting through a combination of services,
which may include:

(a) Development and implementation of self-directed
employment services;

(b) Development of a person centered employment plan;

(c) Preparation of an individualized budget; and

(d) Support to work and volunteer in the community,
and/or access the generic community resources needed to
achieve integration and employment.

(2) These services may be provided in addition to com-
munity access, prevocational services, or supported employ-
ment.

(3) These services are available in ((al-feurHEBS)) the
Basic, Basic Plus, Core and Community Protection waivers.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1300 What are personal care ser-
vices? Personal care services as defined in WAC 388-106-
0010 are the provision of assistance with personal care tasks.
These services are available in the Basic, Basic Plus, CIIBS
and ((€ORE)) Core waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1400 What are prevocational ser-
vices? (1) Prevocational services occur in a segregated set-
ting and are designed to prepare you for gainful employment
in an integrated setting through training and skill develop-
ment.

Emergency
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(2) Prevocational services are available in ((al—feur
HEBS)) the Basic, Basic Plus, Core and Community Protec-
tion waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1600 What is respite care? Respite
care is short-term intermittent relief for persons normally
providing care for waiver individuals. This service is avail-
able in the Basic, Basic Plus, CIIBS, and ((€ORE)) Core
waivers.

AMENDATORY SECTION (Amending WSR 08-03-109,
filed 1/22/08, effective 2/22/08)

WAC 388-845-1605 Who is eligible to receive respite
care? You are eligible to receive respite care if you are in the
Basic, Basic Plus, CIIBS or ((€ORE)) Core waiver and:

(1) You live in a private home and no one living with you
is paid to ((be-your-earegiver)) provide personal care services
to you;

(2) You are age eighteen or older and live with a paid
((earegtver)) personal care provider who is your natural, step
or adoptive parent; or

(3) You are under the age of eighteen and live with your
natural, step or adoptive parent and your paid personal care
provider also lives with you; or

(4) You live with a caregiver who is paid by DDD to pro-
vide ((eare-to-yorand-is)) supports as:

(a) A contracted companion home provider; or

(b) A licensed children's foster home provider.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1620 Are there limits to the respite
care I can receive? The following limitations apply to the
respite care you can receive:

(1) The DDD assessment will determine how much
respite you can receive per chapter 388-828 WAC.

(2) Prior approval by the DDD regional administrator or
designee is required:

(a) To exceed fourteen days of respite care per month; or

(b) To pay for more than eight hours in a twenty-four
hour period of time for respite care in any setting other than
your home or place of residence. This limitation does not pro-
hibit your respite care provider from taking you into the com-
munity, per WAC 388-845-1610(2).

(3) Respite cannot replace:

(a) Daycare while your parent or guardian is at work;
and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

(4) Respite providers have the following limitations and
requirements:

(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;
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(b) The respite provider cannot be the spouse of the car-
egiver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.

(5) Your caregiver ((wil-net-be-paid-te)) may not pro-
vide DDD services for you or other persons ((at-the-same

time-yotreeeiverespite-serviees)) during your respite care
hours.

(6) If your personal care provider is your parent, your
parent provider will not be paid to provide respite services to
any client in the same month that you receive respite services.

(7) DDD ((eannet)) may not pay for any fees associated
with the respite care; for example, membership fees at a rec-
reational facility, or insurance fees.

(8) If you require respite from a licensed practical nurse
(LPN) or a registered nurse (RN), services may be authorized
as skilled nursing services per WAC 388-845-1700 using an
LPN or RN. If you are in the Basic Plus waiver, skilled nurs-
ing services are limited to the dollar limits of your aggregate
services per WAC 388-845-0210.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1650 What are sexual deviancy evalu-
ations? (1) Sexual deviancy evaluations:

(a) Are professional evaluations that assess the person's
needs and the person's level of risk of sexual offending or
sexual recidivism;

(b) Determine the need for psychological, medical or
therapeutic services; and

(c) Provide treatment recommendations to mitigate any
assessed risk.

(2) Sexual deviancy evaluations are available in all
((feur)) DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1700 What is skilled nursing? (1)
Skilled nursing is continuous, intermittent, or part time nurs-
ing services. These services are available in the Basic Plus,
((€ORE)) Core, and Community Protection waivers.

(2) Services include nurse delegation services, per WAC
388-845-1170, provided by a registered nurse, including the
initial visit, follow-up instruction, and/or supervisory visits.
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1800 What are specialized medical
equipment and supplies? (1) Specialized medical equip-
ment and supplies are durable and nondurable medical equip-
ment not available through medicaid or the state plan which
enables individuals to:
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(a) Increase their abilities to perform their activities of
daily living; or

(b) Perceive, control or communicate with the environ-
ment in which they live.

(2) Durable and nondurable medical equipment are
defined in WAC 388-543-1000 and 388-543-2800 respec-
tively.

(3) Also included are items necessary for life support;
and ancillary supplies and equipment necessary to the proper
functioning of the equipment and supplies described in sub-
section (1) above.

(4) Specialized medical equipment and supplies are
available in all ((feur)) DDD HCBS waivers.

NEW SECTION

WAC 388-845-1840 What is specialized nutrition
and specialized clothing? (1) Specialized nutrition is avail-
able to you in the CIIBS waiver and is defined as:

(a) Assessment, intervention, and monitoring services
from a certified dietitian; and/or

(b) Specially prepared food, or purchase of particular
types of food, needed to sustain you in the family home. Spe-
cialized nutrition is in addition to meals a parent would pro-
vide and specific to your medical condition or diagnosis.

(2) Specialized clothing is available to you in the CIIBS
waiver and defined as nonrestrictive clothing adapted to the
participant's individual needs and related to his/her disability.
Specialized clothing can include weighted clothing, clothing
designed for tactile defensiveness, specialized footwear, or
reinforced clothing.

NEW SECTION

WAC 388-845-1845 Who are qualified providers of
specialized nutrition and specialized clothing? (1) Provid-
ers of specialized nutrition are:

(a) Certified dietitians contracted with DDD to provide
this service or employed by an agency contracted with DDD
to provide this service; and

(b) Specialized nutrition vendors contracted with DDD
to provide this service.

(2) Providers of specialized clothing are specialized
clothing vendors contracted with DDD to provide this ser-
vice.

NEW SECTION

WAC 388-845-1850 Are there limitations to my
receipt of specialized nutrition and specialized clothing?
(1) The following limitations apply to your receipt of special-
ized nutrition services:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid, EPSDT, and any private health insurance plan;

(b) Services must be evidence based;

(c) Services must be ordered by a physician licensed to
practice in the state of Washington;

(d) Specialized diets must be periodically monitored by a
certified dietitian;
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(e) Specialized nutrition products will not constitute a
full nutritional regime unless an enteral diet is the primary
source of nutrition;

(f) Department coverage of specialized nutrition prod-
ucts is limited to costs that are over and above inherent family
food costs;

(g) DDD reserves the right to require a second opinion
by a department selected provider; and

(h) Prior approval by regional administrator or designee
is required.

(2) The following limitations apply to your receipt of
specialized clothing:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid, EPSDT, and any private health insurance plan;

(b) Specialized clothing must be recommended by an
appropriate health professional, such as an OT, behavior ther-
apist, or podiatrist;

(c) DDD reserves the right to require a second opinion
by a department-selected provider; and

(d) Prior approval by regional administrator or designee
is required.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1900 What are specialized psychiatric
services? (1) Specialized psychiatric services are specific to
the individual needs of persons with developmental disabili-
ties who are experiencing mental health symptoms. These
services are available in all ((fewr)) DDD HCBS waivers.

(2) Service may be any of the following:

(a) Psychiatric evaluation,

(b) Medication evaluation and monitoring,

(c) Psychiatric consultation.

(3) These services are also available as a mental health
stabilization service in accordance with WAC 388-845-1150
through 388-845-1160.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2000 What is staff/family consultation
and training? (1) Staff/family consultation and training is
professional assistance to families or direct service providers
to help them better meet the needs of the waiver person. This
service is available in all ((feur)) DDD HCBS waivers.

(2) Consultation and training is provided to families,
direct staff, or personal care providers to meet the specific
needs of the waiver participant as outlined in the individual's
plan of care or individual support plan, including:

(a) Health and medication monitoring;

(b) Positioning and transfer;

(c) Basic and advanced instructional techniques;

(d) Positive behavior support; ((and))

(e) Augmentative communication systems;

(f) Diet and nutritional guidance;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interact-
ing with the participant;

(i) Environmental consultation; and
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(j) For the CIIBS waiver only, individual and family
counseling.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2005 Who is a qualified provider of
staff/family consultation and training? To provide staff/
family consultation and training, a provider must be one of
the following licensed, registered or certified professionals
and be contracted with DDD:

(1) Audiologist;

(2) Licensed practical nurse;

(3) Marriage and family therapist;

(4) Mental health counselor;

(5) Occupational therapist;

(6) Physical therapist;

(7) Registered nurse;

(8) Sex offender treatment provider;

(9) Speech/language pathologist;

(10) Social worker;

(11) Psychologist;

(12) Certified American sign language instructor;

(13) Nutritionist;

(14) ((Registered—eounseler)) Counselors registered or
certified in accordance with the requirements of chapter
18.19 RCW;

(15) Certified dietician; ((ex))

(16) Recreation therapist certified by the National Coun-
cil for Therapeutic Recreation; or

(17) Providers listed in WAC 388-845-0506 and con-
tracted with DDD to provide CIIBS intensive services.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-2100 What are supported employ-
ment services? Supported employment services provide you
with intensive ongoing support if you need individualized
assistance to gain and/or maintain employment. These ser-
vices are tailored to your individual needs, interests, abilities,
and promote your career development. These services are
provided in individual or group settings and are available in
((eHHeurHEBS)) the Basic, Basic Plus, Core and Commu-
nity Protection waivers.

(1) Individual supported employment services include
activities needed to sustain minimum wage pay or higher.
These services are conducted in integrated business environ-
ments and include the following:

(a) Creation of work opportunities through job develop-
ment;

(b) On-the-job training;

(c) Training for your supervisor and/or peer workers to
enable them to serve as natural supports to you on the job;

(d) Modification of your work site tasks;

(e) Employment retention and follow along support; and

(f) Development of career and promotional opportuni-
ties.

(2) Group supported employment services are a step on
your pathway toward gainful employment in an integrated
setting and include:
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(a) The activities outlined in individual supported
employment services;

(b) Daily supervision by a qualified employment pro-
vider; and

(c) Groupings of no more than eight workers with dis-
abilities.

NEW SECTION

WAC 388-845-2160 What is therapeutic equipment
and supplies? (1) Therapeutic equipment and supplies are
only available in the CIIBS waiver.

(2) Therapeutic equipment and supplies are equipment
and supplies that are incorporated in a behavioral support
plan or other therapeutic plan, designed by an appropriate
professional, such as a sensory integration or communication
therapy plan, and necessary in order to fully implement the
therapy or intervention.

(3) Included are items such as a weighted blanket, sup-
plies that assist to calm or redirect the child to a constructive
activity, or a vestibular swing.

NEW SECTION

WAC 388-845-2165 Who are qualified providers of
therapeutic equipment and supplies? Providers of thera-
peutic equipment and supplies are therapeutic equipment and
supply vendors contracted with DDD to provide this service.

NEW SECTION

WAC 388-845-2170 Are there limitations on my
receipt of therapeutic equipment and supplies? The fol-
lowing limitations apply to your receipt of therapeutic equip-
ment and supplies under the CIIBS waiver:

(1) Therapeutic equipment and supplies may be autho-
rized as a waiver service only after you have accessed what is
available to you under medicaid, EPSDT, and any private
health insurance plan. The department will require evidence
that you have accessed your full benefits through medicaid,
EPSDT, and private insurance before authorizing this waiver
service.

(2) The department does not pay for equipment and sup-
plies determined by DSHS to be experimental.

(3) The department and the treating professional deter-
mine the need for the equipment and supplies.

(4) The department reserves the right to require a second
opinion from a department selected provider.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2200 What are transportation ser-
vices? Transportation services provide reimbursement to a
provider when the transportation is required and specified in
the waiver plan of care or individual support plan. This ser-
vice is available in all ((feur)) DDD HCBS waivers if the cost
and responsibility for transportation is not already included in
your provider's contract and payment.
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(1) Transportation provides you access to waiver ser-
vices, specified by your plan of care or individual support
plan.

(2) Whenever possible, you must use family, neighbors,
friends, or community agencies that can provide this service
without charge.

NEW SECTION

WAC 388-845-2260 What are vehicle modifications?
This service is only available in the CIIBS waiver. Vehicle
modifications are adaptations or alterations to a vehicle
required in order to accommodate the unique needs of the
individual, enable full integration into the community, and
ensure the health, welfare, and safety of the individual and/or
family members.

NEW SECTION

WAC 388-845-2265 Who are providers of vehicle
modifications? Providers of vehicle modifications are:

(1) Vehicle service providers contracted with DDD to
provide this service; or

(2) Vehicle adaptive equipment vendors contracted with
DDD to provide this service.

NEW SECTION

WAC 388-845-2270 Are there limitations to my
receipt of vehicle modification services? The following
limitations apply to your receipt of vehicle modifications
under the CIIBS waiver:

(1) Prior approval by the regional administrator or desig-
nee is required.

(2) Vehicle modifications are excluded if they are of
general utility without direct medical or remedial benefit to
the individual.

(3) Vehicle modifications must be the most cost effective
modification based upon a comparison of contractor bids as
determined by DDD.

(4) Modifications will only be approved for a vehicle
that serves as the participant's primary means of transporta-
tion and is owned by the family.

(5) The department reserves the right to require a second
opinion from a department selected provider.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3000 What is the process for deter-
mining the services I need? Your service needs are deter-
mined through the DDD assessment and the service planning
process as defined in chapter 388-828 WAC. Only identified
health and welfare needs will be authorized for payment in
the ISP.

(1) You receive an initial and annual assessment of your
needs using a department-approved form.

(a) You meet the eligibility requirements for ICF/MR
level of care.
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(b) The "comprehensive assessment reporting evaluation
(CARE)" tool will determine your eligibility and amount of
personal care services.

(c) If you are in the Basic, Basic Plus, CIIBS, or
((€ORE)) Core waiver, the DDD assessment will determine
the amount of respite care available to you.

(2) From the assessment, DDD develops your waiver
plan of care or individual support plan (ISP) with you and/or
your legal representative and others who are involved in your
life such as your parent or guardian, advocate and service
providers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-3085 What if my needs exceed what
can be provided under the CIIBS, ((€ORE)) Core or
Community Protection waiver? (1) If you are on the CIIBS
((€ORE)) Core or Community Protection waiver and your
assessed need for services exceeds the scope of services pro-
vided under your waiver, DDD will make the following
efforts to meet your health and welfare needs:

(a) Identify more available natural supports;

(b) Initiate an exception to rule to access available non-
waiver services not included in the CIIBS, ((EORE)) Core or
Community Protection waiver other than natural supports;

(c) Offer you the opportunity to apply for an alternate
waiver that has the services you need, subject to WAC 388-
845-0045;

(d) Offer you placement in an ICF/MR.

(2) If none of the above options is successful in meeting
your health and welfare needs, DDD may terminate your
waiver eligibility.

(3) If you are terminated from a waiver, you will remain
eligible for nonwaiver DDD services but access to state-only
funded DDD services is limited by availability of funding.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-4005 Can I appeal a denial of my
request to be enrolled in a waiver? (1) If you are not
enrolled in a waiver and your request to be enrolled in a
waiver is denied, your appeal rights are limited to the deci-
sion that you are not eligible to have your request docu-
mented in a statewide data base ((beeause)) due to the follow-

(a) You do not need ICF/MR level of care per WAC 388-
845-0070, 388-828-8040 and 388-828-8060; or

(b) You requested enrollment in the CIIBS waiver and
do not meet CIIBS eligibility per WAC 388-828-8500
through 388-828-8520.

(2) If you are enrolled in a waiver and your request to be
enrolled in a different waiver is denied, your appeal rights are
limited to the following:

(a) DDD's decision that the services contained in a dif-
ferent waiver are not necessary to meet your health and wel-
fare needs and that the services available on your current
waiver can meet your health and welfare needs; or

(b) DDD's decision that you are not eligible to have your
request documented in a statewide database because you
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requested enrollment in the CIIBS waiver and do not meet
CIIBS eligibility per WAC 388-828-8500 through 388-828-
8520.

(3) If DDD determines that the services offered in a dif-
ferent waiver are necessary to meet your health and welfare
needs, but there is not capacity on the different waiver, you
do not have the right to appeal any denial of enrollment on a
different waiver when DDD determines there is not capacity
to enroll you on a different waiver.

WSR 10-02-004
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-278—Filed December 23, 2009, 2:27 p.m., effective December
26, 2009]

Effective Date of Rule: December 26, 2009.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-07300I; and amending WAC 220-
52-073.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable amounts of red
and green sea urchins exist in the areas described. Prohibit-
ing all diving from licensed sea urchin harvest vessels within
Sea Urchin District 3 when those vessels have red sea urchin
on-board discourages the taking of red urchins from the dis-
trict (currently closed to red urchin harvest) and reporting the
catch to the adjacent harvest district. Prohibiting transport of
urchins from Districts 1 and 2 to other districts will prevent
spoiling of product, promote accurate catch accounting, and
provide for an orderly fishery. Prohibition of all diving from
licensed sea urchin harvest vessels prior to scheduled sea
urchin openings discourages fishing on closed days and hid-
ing the unlawful catch underwater until the legal opening.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: December 23, 2009.
Philip Anderson
Director

NEW SECTION

WAC 220-52-07300J Sea urchins. Notwithstanding
the provisions of WAC 220-52-073, effective December 26,
2009 until further notice, it is unlawful to take or possess sea
urchins taken for commercial purposes except as provided for
in this section:

(1) Green sea urchins: Sea Urchin Districts 1 and 2 are
open only on December 27, 2009. The maximum daily land-
ing of green sea urchins allowed in Sea Urchin Districts 1 and
2 is 1,000 pounds per valid designated sea urchin harvest
license. Sea Urchin Districts 3, 4, 6, and 7 are open only on
Monday through Friday of each week.

(2) Red sea urchins: Sea Urchin Districts 1, 2, and 4 are
open only on Monday through Friday of each week.

(3) It is unlawful to dive for any purpose from a commer-
cially licensed sea urchin fishing vessel in Sea Urchin Dis-
trict 3 when the vessel has red sea urchins on-board.

(4) Red and green sea urchins harvested in Sea Urchin
Districts 1 and 2 must be landed within Sea Urchin Districts
1 and 2.

(5) It is unlawful to dive for any purpose from a commer-
cially licensed sea urchin fishing vessel on Saturday Decem-
ber 26, 2009 and thenceforth on Saturday and Sunday of each
week, except by written permission from the Director.

REPEALER

The following section of the Washington Administrative
Code is repealed effective December 26, 2009:

WAC 220-52-073001 Sea urchins. (09-267)

WSR 10-02-005
EMERGENCY RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Division of Consumer Services)
[Filed December 23, 2009, 4:22 p.m., effective December 23, 2009, 4:22
p.m]

Effective Date of Rule: Immediately.

Purpose: Check cashers and sellers will be subject to
new consumer protections starting in January that will limit
the fees they can collect and the number of loans they can
made [make] to individual consumers, and will provide con-
sumers with a payment plan option. As a result, some licens-
ees have begun offering new products under the Consumer
Loan Act that mirror small loans, but with unconscionable
terms that fail to provide the protections provided under the
check casher and seller's statutes. They are doing so by
exploiting an inadvertent loophole in the Consumer Loan
Act. This emergency rule would serve as a stopgap to allow
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the department of financial institutions (DFI) to protect the
welfare of the public while seeking a more permanent solu-
tion.

Citation of Existing Rules Affected by this Order:
Amending WAC 208-620-515.

Statutory Authority for Adoption:
43.320.040.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

RCW 31.04.165,

Reasons for this Finding: Due to changes in chapter
31.45 RCW and the resulting rules implementing the law,
some licensees have obtained a license under chapter 31.04
RCW, the Consumer Loan Act, in order to use a specific pro-
vision within that act, RCW 31.04.115(3), to charge exorbi-
tant fees to borrowers. In one example, a consumer loan of
$600 generated a participation fee of $1,980, payable over
twelve months, in addition to the statutorily allowed interest
rate. This is equivalent to an APR of over four thousand per-
cent. Additionally, the participation fee is charged monthly if
the small loan is paid off but the line of credit account is kept
open. Ifthis rule were amended by the notice and negotiated
rule-making process, great harm could occur to the borrowers
who need the consumer loan now. Consumer demand is
presently high due to the economic downturn causing both
increased unemployment and the tightening of normal credit
sources, which increases the necessity of immediate action.
DFI intends to begin a notice and negotiated rule making
within one hundred twenty days from the filing of this emer-
gency rule making but in the interim needs to be able to pro-
tect the welfare of the consumers and prevent lenders from
circumventing the will of the legislature. DFI may also seek
a statutory remedy to this situation. This rule amends exist-
ing WACs but will be superseded by the separately filed
emergency rule effective January 1, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 21, 2009.

Deborah Bortner, Director

Division of Consumer Services

WSR 10-02-005

AMENDATORY SECTION (Amending WSR 08-15-125,
filed 7/22/08, effective 8/22/08)

WAC 208-620-515 What authority do I have as a lic-
ensee? (1) As a licensee you may:

(a) Lend money at a rate that does not exceed twenty-
five percent per annum as determined by the simple interest
method of calculating interest owed;

(b) In connection with the making of a loan, charge the
borrower a nonrefundable, prepaid, loan origination fee not
to exceed four percent of the first twenty thousand dollars and
two percent thereafter of the principal amount of the loan
advanced to or for the direct benefit of the borrower, which
fee may be included in the principal balance of the loan;

(c) In connection with the making of a loan secured by
real estate, when the borrower actually obtains a loan, agree
with the borrower to pay a fee to a mortgage broker that is not
owned by the licensee or under common ownership with the
licensee and that performed services in connection with the
origination of the loan. A licensee may not receive compen-
sation as a mortgage broker in connection with any loan made
by the licensee;

(d) The powers listed in (a) and (b) of this subsection
apply only to junior lien mortgage loans, and to lenders that
are not "creditors" under the Depository Institutions Deregu-
latory and Monetary Control Act when making first lien
mortgage loans and nonmortgage loans.

(2) Agree with the borrower for the payment of fees to
third parties other than the licensee who provide goods or ser-
vices to the licensee in connection with the preparation of the
borrower's loan, including, but not limited to, credit reporting
agencies, title companies, appraisers, structural and pest
inspectors, and escrow companies, when such fees are actu-
ally paid by the licensee to a third party for such services or
purposes and may include such fees in the amount of the loan.
However, no charge may be collected unless a loan is made,
except for reasonable fees actually and properly incurred in
connection with the appraisal of property by a qualified, inde-
pendent, professional, third-party appraiser selected by the
borrower and approved by the lender or in the absence of bor-
rower selection, selected by the lender.

(3) Charge and collect a penalty of not more than ten per-
cent of any installment payment delinquent ten days or more.

(4) Collect from the debtor reasonable attorneys' fees,
actual expenses, and costs incurred in connection with the
collection of a delinquent debt, a repossession, or a foreclo-
sure when a debt is referred for collection to an attorney who
is not a salaried employee of the licensee.

(5)(a) Make open-end loans as provided in ((the-aet))
RCW 31.04.115.

(b) The annual fee allowed in RCW 31.04.115(3) may
not exceed fifty dollars.

(c) The fee must be charged in advance and must be
charged as a lump sum. It must not be charged monthly and
must not be financed.

(d) You are allowed to charge a fee to terminate or close
the line of credit account only if you have not charged an
annual fee. The fee to terminate or close the account must not
exceed fifty dollars.

(6) In accordance with Title 48 RCW, sell insurance cov-
ering real and personal property, covering the life or disabil-

Emergency
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ity or both of the borrower, and covering the involuntary
unemployment of the borrower.

WSR 10-02-006
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-275—Filed December 24, 2009, 9:19 a.m., effective January 1,
2010]

Effective Date of Rule: January 1, 2010.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act. This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and
wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-27000D; and amending WAC 220-
56-270.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: A Level | fishery was adopted
in accordance with the Washington and Oregon eulachon
management plan. Rule is consistent with Washington
department of fish and wildlife's compact hearing action of
December 17, 2009. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

RCW 77.04.130,

Emergency

Washington State Register, Issue 10-02

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 24, 2009.

Philip Anderson
Director

NEW SECTION

WAC 220-56-27000D Smelt—Areas and seasons.
Notwithstanding the provisions of WAC 220-56-270, WAC
220-56-240, WAC 220-56-275, effective January 1, 2010
through March 31, 2010, it is unlawful to fish for or possess
smelt in those waters of the Columbia River except under the
following provisions:

Area: Mainstem Columbia River below Bonneville
Dam

Open Dates: 7 days/week

Hours: 24 hours per day

Daily limit: 10 pounds, the possession limit is equal to
the daily limit

Gear: Dipnets

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. April 1, 2010:

WAC 220-56-27000D Smelt—Areas and seasons.

WSR 10-02-015
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 09-276—Filed December 28, 2009, 3:14 p.m., effective December
28,2009, 3:14 p.m.]

Effective Date of Rule: Immediately.

Purpose: Close elk hunting in Elk area 4941.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-352.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The agency has met its species
management objectives for this elk area. Also, the lack of an
escape route for the elk along Highway 20 has resulted in an
inordinate number being harvested in view of the driving
public, and a disorderly hunt.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 28, 2009.

Philip Anderson
Director

NEW SECTION

WAC 232-28-35200G 2009-2011 Elk general seasons
and definitions. Notwithstanding the provisions of WAC
232-28-352, effective immediately until further notice, Elk
area 4941 is closed to elk hunting.

WSR 10-02-024
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-274—Filed December 29, 2009, 1:54 p.m., effective January 1,
2010]

Effective Date of Rule: January 1, 2010.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-04000E; and amending WAC 220-
33-040.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that

RCW 77.04.130,
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state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Sets the 2010 commercial
smelt season in the Columbia River. The regulations are con-
sistent with Level 1 fisheries in the "Washington and Oregon
Eulachon Management Plan for the Columbia River." Abun-
dance and productivity indicators project a weak return of
smelt for 2010, and the minimal fishing plan adopted serves
as a test fishery to monitor run strength and collect biological
data. Rule is consistent with Columbia River compact action
of December 17, 2009. There is insufficient time to promul-
gate permanent regulations.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-

Emergency
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: December 29, 2009.
Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-33-04000E Smelt—Areas and seasons.
Notwithstanding the provisions of WAC 220-33-040, effec-
tive January 1, 2010, through March 31, 2010, the Columbia
River and Washington tributaries are closed to fishing for
smelt except under the following provisions:

Area: SMCRA 1A, 1B, 1C, 1D, and 1E (Zones 1-5)

Dates: Mondays and Thursdays, 7:00 a.m. to 2:00 p.m.

Gear: Gillnets, dipnets and trawl nets.

Allowable sales: Smelt.

Other: 24-hour quick-reporting required for Washing-
ton wholesale dealers, WAC 220-69-240.

REPEALER

The following section of the Washington Administrative
Code is repealed effective April 1, 2010:

WAC 220-33-04000E Smelt—Areas and seasons.

WSR 10-02-026
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-279—Filed December 29, 2009, 1:55 p.m., effective January 19,
2010, 6:00 p.m.]

Effective Date of Rule: January 19, 2009 [2010].

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000W; and amending WAC 220-
33-010.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is

RCW 77.04.130,
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necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Sets the 2010 winter season
sturgeon fishery. Season is consistent with Washington fish
and wildlife commission guidance for sturgeon fishery man-
agement. Landings will be managed to remain within the
harvest guideline of 600 sturgeon for this season. Regulation
is consistent with compact action of December 17, 2009.
There is insufficient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: December 29, 2009.
Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-33-01000W Columbia River season below
Bonneville. Notwithstanding the provision of WAC 220-33-
010, and 220-33-020, it is unlawful for a person to take or
possess salmon or sturgeon taken for commercial purposes
from Columbia River Salmon Management and Catch
Reporting Areas 1A, 1B, 1C, 1D, and 1E, except as provided
in the following subsections:

AREA: SMCRA 1A, 1B, 1C, 1D, and 1E (Zones 1-5)

SEASON:

6 PM Tuesday January 19 - 6 PM Wednesday January
20,2010

6 PM Tuesday January 26 - 6 PM Wednesday January
27,2010

6 PM Tuesday February 2 - 6 PM Wednesday February
3,2010

6 PM Tuesday February 9 - 6 PM Wednesday February
10, 2010

6 PM Tuesday February 16 - 6 PM Wednesday February
17,2010

GEAR: Dirift gillnet only. 9-inch minimum mesh and 9-
3/4 inch maximum mesh

ALLOWABLE SALE: White Sturgeon and adipose fin-
clipped salmon. A maximum of 15 white sturgeon may be
possessed or sold by each participating vessel during each
calendar week (Sunday through Saturday) that the fishery is
open. Green sturgeon retention prohibited. Sturgeon sales
limited to sturgeon 43-54 inches in fork length (as measured
from nose to the fork in the tail).

SANCTUARIES: Sandy River.

OTHER: 24-hour quick-reporting required for Washing-
ton wholesale dealers, WAC 220-69-240.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 6:01 p.m. February 17, 2009:

WAC 220-33-01000W Columbia River season

below Bonneville.

WSR 10-02-028
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed December 29, 2009, 2:20 p.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose: WAC 458-18-220 provides the rate of interest
that is to be included when property taxes are refunded. The
rates are shown in chronological order with reference to the
year in which the property taxes were paid. The rule is being

[17]
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amended to provide the rate of interest for treasury bill auc-
tion year 2009, which is the rate to be used for computing
interest when refunding property taxes paid in 2010.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-18-220 Refunds—Rate of interest.

Statutory Authority for Adoption: RCW 84.69.100.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: RCW 84.69.100 requires
interest to be paid when property taxes are refunded. It also
requires the department to annually adopt a rule that specifies
the rate of interest to be paid on refunds. This rule needs to
be amended on an emergency basis because the rule-making
process for a permanent rule cannot be completed before Jan-
uary 1, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 29, 2009.

Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-24-094,
filed 12/2/08, effective 1/2/09)

WAC 458-18-220 Refunds—Rate of interest. The fol-
lowing rates of interest shall apply on refunds of taxes made
pursuant to RCW 84.69.010 through 84.69.090 in accordance
with RCW 84.69.100. The following rates shall also apply to
judgments entered in favor of the plaintiff pursuant to RCW
84.68.030. The interest rate is derived from the equivalent
coupon issue yield of the average bill rate for twenty-six
week treasury bills as determined at the first bill market auc-
tion conducted after June 30th of the calendar year preceding
the date the taxes were paid. The rate thus determined shall be
applied to the amount of the judgment or the amount of the
refund, until paid:

Year tax Auction
paid Year Rate
1984 1983 9.29%
1985 1984 11.27%
1986 1985 7.36%
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Year tax Auction
paid Year Rate
1987 1986 6.11%
1988 1987 5.95%
1989 1988 7.04%
1990 1989 8.05%
1991 1990 8.01%
1992 1991 5.98%
1993 1992 3.42%
1994 1993 3.19%
1995 1994 4.92%
1996 1995 5.71%
1997 1996 5.22%
1998 1997 5.14%
1999 1998 5.06%
2000 1999 4.96%
2001 2000 5.98%
2002 2001 3.50%
2003 2002 1.73%
2004 2003 0.95%
2005 2004 1.73%
2006 2005 3.33%
2007 2006 5.09%
2008 2007 4.81%
2009 2008 2.14%
2010 2009 0.29%
WSR 10-02-029
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed December 29, 2009, 2:40 p.m., effective December 29, 2009, 2:40
p.m.]

Effective Date of Rule: Immediately.

Purpose: Effective January 1, 2010, reseller permits will
replace resale certificates as the means to substantiate whole-
sale purchases, chapter 563, Laws of 2009. Section 404 of
this legislation authorizes the department of revenue (depart-
ment) to accept applications for reseller permits, issue
reseller permits, adopt rules, and take any other action before
January 1, 2010, necessary to ensure the effective implemen-
tation of the legislation. The department is adopting these
rules on an emergency basis to explain the application pro-
cess and eligibility requirements for businesses to receive
department-issued reseller permits.

The adopted WAC 458-20-10201 Application process
and eligibility requirements for reseller permits and 458-20-
10202 Brief adjudicative proceedings for matters related to
reseller permits.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is adopting
these rules on an emergency basis because the rule-making
process for permanent rules will not be completed before the
effective date of the legislation, January 1,2010. These rules
are the same as those adopted on an emergency basis on
August 31, 2009 (WSR 09-18-084).

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 29, 2009.

Alan R. Lynn

Rules Coordinator

NEW SECTION

WAC 458-20-10201 Application process and eligibil-
ity requirements for reseller permits.

Part I - General

(101) Introduction. Effective January 1, 2010, seller's
permits issued by the department of revenue (department)
replace resale certificates as the documentation necessary to
substantiate the wholesale nature of a sales transaction pursu-
ant to Chapter 563, Laws of 2009 (SB 6173) ("the act"). To
reduce the potential for confusion, a "seller's permit" will be
described as a "reseller permit." The act provides unique
requirements and provisions for construction contractors.
(See Part III of this section.) The act authorizes the depart-
ment to accept applications for reseller permits, issue reseller
permits, adopt rules, and take any other action before January
1, 2010, necessary to ensure the effective implementation of
the act. This section explains the criteria under which the
department will automatically issue a reseller permit, the
application process for both construction contractors and tax-
payers engaging in other business activities when the depart-
ment does not automatically issue or renew a reseller permit,
and the criteria that may result in the denial of an application
for a reseller permit.

(102) What is a reseller permit? A reseller permit is
the document issued to a taxpayer by the department, a copy
of which the taxpayer provides to a seller to substantiate a
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wholesale purchase. A wholesale purchase is not subject to
retail sales tax. See RCW 82.04.060; 82.08.020. Reseller
permits are to be used for wholesale purchases made on and
after January 1, 2010.

In addition to this section, information regarding the
reseller permit is available at the following sources:

. http://apps.leg.wa.gov/billinfo/, through which a copy
of Chapter 563, Laws of 2009 (SB 6173) and back-
ground information about the legislation can be
obtained;

. http://dor.wa.gov/resellerpermit, which is the depart-
ment's specific webpage for information relating to
reseller permits; and

. WAC 458-20-10202, which explains the process a tax-
payer uses when appealing the department's denial of
an application for a reseller permit.

Buyers and sellers should refer to the following for infor-
mation regarding the resale certificate, which is the document
used to substantiate the wholesale nature of a sales transac-
tion occurring prior to January 1, 2010:

. WAC 458-20-102 (Resale Certificates), which explains
the taxpayer's responsibilities regarding the use of a
resale certificate, the seller's responsibility for retaining
a resale certificate, and the implications for a taxpayer
not properly using a certificate and a seller not obtain-
ing a certificate from the taxpayer. It is important to
note that sellers should retain resale certificates for five
years from the date of last use (e.g., December 31,
2014, for sales made in 2009) as the certificates may be
requested by the department to verify the wholesale
nature of a sale made prior to January 1, 2010.

Part II - Businesses other than contractors

(201) Can any business obtain a reseller permit? No.
This act was passed by the Legislature to address the signifi-
cant retail sales tax noncompliance problem resulting from
both the intentional and unintentional misuse of resale certif-
icates. The department will not issue a reseller permit unless
the business can substantiate that the business is entitled to
make wholesale purchases. Some businesses may not receive
a reseller permit, and if they do make wholesale purchases,
they will need to pay retail sales tax to the seller and then
claim a "taxable amount for tax paid at source" deduction or
request a refund from the department as discussed in subsec-
tion (206) of this section.

(202) How does a business obtain a reseller permit?
The department will initially automatically issue a reseller
permit to some businesses. These businesses will be notified
in September 2009. Those businesses that do not receive an
automatically issued reseller permit may apply to the depart-
ment to obtain a reseller permit. Beginning in September
2009, applications will be available at: http://dor.wa.gov/
resellerpermit or by calling 1-800-647-7706. Completed
applications should be mailed or faxed to the department at:

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

Fax: (360) 586-0527
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(203) When does a business apply for a reseller per-
mit? A business can apply for a reseller permit anytime after
September 1, 2009. In order for approved applicants to
receive their reseller permits by January 1, 2010, the depart-
ment recommends that businesses submit their fully com-
pleted applications no later than October 15, 2009.

(204) What criteria will the department consider
when making its decision whether a business will receive
a reseller permit?

(a) Except as provided in paragraph (b) of this subsec-
tion, a business other than a construction contractor will
receive a reseller permit if it satisfies the following criteria
(construction contractors should refer to subsection (305) of
this section for an explanation of the requirements unique to
them):

(1) The business has an active tax reporting account with
the department;

(i1) The business must have reported gross income on tax
returns covering a monthly or quarterly period during the
immediately preceding six months or, if the business reports
on an annual basis, on the immediately preceding annual tax
return; and

(iii) Five percent or more of the business's gross income
reported during the applicable six or twelve-month period
described in (a)(ii) of this subsection was reported under a
retailing, wholesaling, or manufacturing business and occu-
pation (B&O) tax classification.

(b) Notwithstanding paragraph (a) of this subsection, the
department may deny an application for a reseller permit if:

(i) The Department determines that an applicant is not
entitled to make purchases at wholesale based on the nature
of the applicant's business;

(i1) The applicant has been assessed the penalty for the
misuse of a resale certificate or a reseller permit; or

(iii) The department determines that denial of the appli-
cation is in the best interest of collecting the taxes due under
Title 82 RCW.

(¢) For purposes of this subsection, "gross income"
means gross proceeds of sales as defined in RCW 82.04.070
and value of products manufactured as determined under
RCW 82.04.450.

(d) In the event that a business has reorganized, the new
business resulting from the reorganization may be denied a
reseller permit if the former business would not have quali-
fied for a reseller permit under paragraphs (a) or (b) of this
subsection. For purposes of this subsection, "reorganize"
means:

(1) The transfer, however effected, of a majority of the
assets of one business to another business where any of the
persons having an interest in the ownership or management
in the former business maintain an ownership or management
interest in the new business, either directly or indirectly;

(i) A mere change in identity or form of ownership,
however effected; or

(iii) The new business is a mere continuation of the
former business based on significant shared features such as
owners, personnel, assets, or general business activity.

(205) What if I am a new business and don't have a
past reporting history? New businesses will generally be
issued permits if they indicate they will engage in activity
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taxable under a retailing, wholesaling, or manufacturing
B&O tax classification.

(206) What if I don't get a reseller permit and some of
my purchases do qualify as wholesale purchases? It is
possible that some taxpayers that do not qualify for a reseller
permit will make wholesale purchases. In these circum-
stances, the taxpayer must pay retail sales tax on these pur-
chases and then claim a "taxable amount for tax paid at
source" deduction on the taxpayer's excise tax return. See
also WAC 458-20-102 (11)(b). Alternatively, the taxpayer
may request a refund from the department of retail sales tax it
paid on purchases that are later resold without being used
("intervening use") by the taxpayer or for purchases that
would otherwise have met the definition of wholesale sale if
the taxpayer had provided the seller with a reseller permit or
uniform exemption certificate as authorized in RCW 82.04.-
470. See also WAC 458-20-229 (Refunds). However, such
a deduction in respect to the purchase of services is not per-
mitted if the services are not of a type that can be sold at
wholesale under the definition of wholesale sale in RCW
82.04.060.

Part III — Construction contractors

(301) How does a contractor obtain a reseller permit?
The act does not authorize the department to automatically
issue a reseller permit to "contractors." Contractors must
apply for a reseller permit and meet certain eligibility
requirements.

(302) How do I determine whether I am a "contrac-
tor"? For purposes of the reseller permit:

(a) A "contractor" is any person engaging in the activi-
ties described by:

(i) RCW 82.04.050 (2)(b), which are activities generally
referred to as "retail construction" when performed for con-
sumers, "wholesale construction" when performed for a per-
son other than a consumer (e.g., a prime contractor), and
"speculative construction" or "speculative building" when the
taxpayer is constructing on land that it owns. See also WAC
458-20-170 (Constructing and repairing of new or existing
buildings or other structures upon real property) for addi-
tional information;

(i) RCW 82.04.050(8), which are activities often
referred to as "public road construction." See also WAC 458-
20-171 (Building, repairing or improving streets, roads, etc.,
which are owned by a municipal corporation or political sub-
division of the state or by the United States and which are
used primarily for foot or vehicular traffic) for additional
information; and

(iii) RCW 82.04.050(10), which are activities often
referred to as "U.S. government construction" or "govern-
ment contracting." See also WAC 458-20-17001 (Govern-
ment contracting — Construction, installations, or improve-
ments to government real property) for additional informa-
tion.

(b) "Retail construction" is defined as the constructing,
repairing, decorating, or improving of new or existing build-
ings or other structures under, upon, or above real property of
or for consumers, including the installing or attaching of any
article of tangible personal property therein or thereto,
whether or not such personal property becomes a part of the
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realty by virtue of installation, and it also includes the sale of
services or charges made for the clearing of land and the
moving of earth excepting the mere leveling of land used in
commercial farming or agriculture. Retail construction activ-
ity generally involves residential and commercial construc-
tion performed for others, including road construction for the
state of Washington. It generally includes construction activ-
ities that are not specifically designated as speculative build-
ing; government contracting; public road construction; log-
ging road construction; radioactive waste cleanup on federal
lands; or designated hazardous site cleanup jobs.

(c) "Materials" is defined as tangible personal property
that becomes incorporated into the real property being con-
structed, repaired, decorated, or improved. Materials are the
type of tangible personal property that contractors on retail
construction projects purchase at wholesale, such as lumber,
concrete, paint, wiring, pipe, roofing materials, insulation,
nails, screws, drywall, and flooring material. Materials do
not include consumable supplies, tools, or equipment,
whether purchased or rented, such as bulldozers. However,
for purposes of the percentage discussed in (305)(a)(iii) of
this section, purchases of consumable supplies, tools, and
equipment rentals may be included with material purchases if
all such purchases are commingled in the applicant's records
and it would be impractical to exclude such purchases.

(d) "Labor" is defined as the work of subcontractors
(including personnel provided by temporary staffing compa-
nies) hired by a contractor to perform a portion of the con-
struction services in respect to real property owned by a third
party. In the case of speculative builders, labor includes the
work of any construction contractor hired by the speculative
builder. Labor does not include the work of taxpayer's
employees. Nor does the term include consultants, engineers,
construction managers, or other independent contractors
hired to oversee a project. However, for purposes of the per-
centage discussed in (305)(a)(iii) of this section, purchases of
labor may include the wages of taxpayer's employees and
amounts paid to consultants, engineers, construction manag-
ers or other independent contractors hired to oversee a project
if all such purchases are commingled in the applicant's
records and it would be impractical to exclude such pur-
chases.

(303) How does a contractor apply for a reseller per-
mit? A contractor applies for a reseller permit in the same
manner as non-contractor taxpayers apply as provided in sub-
section (202) of this section. Contractors who the department
has determined may be eligible for a reseller permit will be
notified in September 2009 and receive an application with
their notification. The application identifies information spe-
cific to contractors that must be provided.

(304) When does a contractor apply for a reseller per-
mit? The same guidelines for non-contractor applicants as
provided in subsection (203) of this section also apply to con-
tractor applicants.

(305) What are the criteria specific to contractors to
receive a reseller permit?

(a) The Department may issue a permit to a contractor
that:



Washington State Register, Issue 10-02

(i) Provides a completed application with no material
misstatement as that term is defined in paragraph (c) of this
subsection;

(ii)) Demonstrates it is entitled to make purchases at
wholesale; and

(iii) Reported on its application that more than twenty-
five percent of its total dollar amount of material and labor
purchases in the preceding twelve months were for retail con-
struction activities performed by the contractor. The depart-
ment may, however, approve an application not meeting this
criterion if the department is satisfied that approval is
unlikely to jeopardize collection of the taxes due under Title
82 RCW.

(b) If the criteria in subsection (305)(a) are satisfied, the
department will then consider the following factors when
determining whether to issue a reseller permit to a contractor:

(i) Whether the contractor has an active tax reporting
account with the department;

(i1) Whether the contractor has reported gross income on
tax returns covering a monthly or quarterly period during the
immediately preceding six months or, if the contractor
reports on an annual basis, on the immediately preceding
annual tax return;

(iii) Whether the contractor has the appropriate certifica-
tion and licensing with the Washington State Department of
Labor & Industries;

(iv) Whether the contractor has been assessed the penalty
for the misuse of a resale certificate or a reseller permit; and

(v) Any other factor resulting in a determination by the
department that denial of the contractor's application is in the
best interest of collecting the taxes due under Title 82 RCW.

(c) For purposes of this subsection, a "material misstate-
ment" is a false statement knowingly or purposefully made
by the applicant with the intent to deceive or mislead the
department. For example, a contractor who reports on its
application that it had more than twenty-five percent of its
purchases of materials and labor during the preceding twelve
months for retail construction activity when it in fact did not
have any purchases of materials and labor during the preced-
ing twelve months for retail construction activity has made a
"material misstatement."

(d) For purposes of this subsection, "gross income"
means gross proceeds of sales as defined in RCW 82.04.070
and value of products manufactured as determined under
RCW 82.04.450.

(e) The provisions of subsection (204)(d) of this section
are equally applicable to contractors.

(306) What if a contractor does not obtain a reseller
permit and some of its purchases do qualify as wholesale
purchases? The provisions of subsection (206) of this sec-
tion are equally applicable to contractors.

NEW SECTION

WAC 458-20-10202 Brief adjudicative proceedings
for matters related to reseller permits. (1) Introduction.
The Department of Revenue (department) conducts adjudica-
tive proceedings pursuant to chapter 34.05 RCW, the Admin-
istrative Procedure Act (APA). The department adopts in this
section the brief adjudicative procedures as provided in RCW
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34.05.482 through 34.05.494 for the administration of brief
adjudicative proceedings for the following matters related to
reseller permits:

(a) A determination of whether an applicant for a reseller
permit meets the criteria for a reseller permit per WAC 458-
20-10201; and

(b) On the administrative appeal of an initial order deny-
ing the taxpayer's application for a reseller permit, a determi-
nation as to whether the department's order denying the appli-
cation was correctly based on the criteria for approving
reseller permits as set forth in WAC 458-20-10201.

This section explains the procedure and process pertain-
ing to the adopted brief adjudicative proceedings.

(2) Record in brief adjudicative proceedings. The
record with respect to a taxpayer's appeal per RCW 34.05.-
482 through 34.05.485 of the department's denial of an appli-
cation for a reseller permit will consist of:

(a) The taxpayer's application for the reseller permit, the
taxpayer's notice of appeal, the taxpayer's written response, if
any, to the reasons set forth in the department's notice of
denial of a reseller permit, and all records relied upon by the
department or submitted by the taxpayer; and

(b) All correspondence between the taxpayer requesting
the reseller permit and the department regarding the applica-
tion for the reseller permit.

(3) Conduct of brief adjudicative proceedings. If the
department denies an application for a reseller permit, it will
notify the taxpayer of the denial in writing, stating the rea-
sons for the denial. To initiate an appeal of the denial of the
reseller permit application, the taxpayer must file a written
appeal no later than twenty-one days after service of the
department's written notice that the taxpayer's application has
been denied.

(a) A form notice of appeal of the denial of a reseller per-
mit application ("Reseller Permit Appeal Petition") is avail-
able at: http://dor.wa.gov/resellerpermit or by calling 1-800-
647-7706. The completed form should be mailed or faxed to
the department at:

Department of Revenue

Taxpayer Account Administration
P.O. Box 47476

Olympia, WA 98504-7476

Fax: (360) 586-0527

(b) A presiding officer, who will be either the assistant
director of the taxpayer account administration division or
such other person as designated by the director of the depart-
ment (director), will conduct brief adjudicative proceedings.
The presiding officer for brief adjudicative proceedings will
have agency expertise in the subject matter but will not other-
wise have participated in responding to the taxpayer's appli-
cation for a reseller permit.

(c) As part of the appeal, the taxpayer or the taxpayer's
representative may present written documentation and
explain the taxpayer's view of the matter. The presiding
officer may request additional documentation from the tax-
payer or the department and will designate the date by which
the documents must be submitted.

(d) No witnesses may appear to testify.
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(e) In addition to the record, the presiding officer for
brief adjudicative proceedings may employ agency expertise
as a basis for decision.

(f) Within twenty-one days of receipt of the taxpayer's
appeal of the denial of a reseller permit, the presiding officer
will enter an initial order, including a brief explanation of the
decision per RCW 34.05.485. All orders in these brief adju-
dicative proceedings will be in writing. The initial order will
become the department's final order unless an appeal is filed
with the department's appeals division per subsection (4) of
this section.

(4) Review of initial orders from brief adjudicative
proceeding. A taxpayer that had its application for a reseller
permit denied in an initial order issued per subsection (3) of
this section may request a review by the department by filing
a petition for review or by making an oral request for review
with the department's appeals division within twenty-one
days after the service of the initial order on the taxpayer. A
form for an appeal of an initial order per subsection (3) of this
section denying the taxpayer's application for a reseller per-
mit is available at: http://dor.wa.gov/resellerpermit. A
request for review should state the reasons the review is
sought. A taxpayer making an oral request for review may at
the same time mail a written statement to the below address
stating the reasons for the appeal and its view of the matter.
The address, telephone number, and fax number of the
appeals division are:

Appeals Division, Reseller Permit Appeals
Department of Revenue

P.O. Box 47476

Olympia, WA 98504-7476

Telephone Number - (800) 647-7706

Fax - (360) 586-0527

(a) A reviewing officer, who will be either the assistant
director of the appeals division or such other person as desig-
nated by the director, will conduct brief adjudicative proceed-
ings and determine whether the department's denial of the
taxpayer's application was correctly based on the criteria for
approving reseller permits as set forth in WAC 458-20-
10201. The reviewing officer will review the record and, if
needed, convert the proceeding to a formal adjudicative pro-
ceeding.

(b) The agency record need not constitute the exclusive
basis for the reviewing officer's decision. The reviewing
officer will have the authority of a presiding officer.

(c) The order of the reviewing officer will be in writing
and include a brief statement of the reasons for the decision,
and it must be entered within twenty days of the petition for
review. The order will include a notice that judicial review
may be available. The order of the reviewing officer repre-
sents the final decision of the department.

(d) A request for administrative review is deemed denied
if the department does not issue an order on review within
twenty days after the petition for review is filed or orally
requested.

(5) Conversion of a brief adjudicative proceeding to a
formal proceeding. The presiding officer or reviewing
officer may convert the brief adjudicative proceeding to a for-
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mal proceeding at any time on motion of the taxpayer, the
department, or the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the pro-
ceeding when it is found that the use of the brief adjudicative
proceeding violates any provision of law, when the protection
of the public interest requires the agency to give notice to and
an opportunity to participate to persons other than the parties,
and when the issues and interests involved warrant the use of
the procedures of RCW 34.05.413 through 34.05.479.

(b) When a proceeding is converted from a brief adjudi-
cation to a formal proceeding, the director may become the
presiding officer or may designate a replacement presiding
officer to conduct the formal proceedings upon notice to the
taxpayer and the department.

(¢) In the conduct of the formal proceedings, WAC 458-
20-10002 will apply to the proceedings.

(6) Court appeal. Court appeal from the final order of
the department is available pursuant to Part V, chapter 34.05
RCW. However, court appeal may be available only if a
review of the initial decision has been requested under sub-
section (4) of this section and all other administrative reme-
dies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of
time prescribed by this section or by the presiding officer, the
day of the act or event after which the designated period is to
run is not to be included. The last day of the period is to be
included, unless it is a Saturday, Sunday or a legal holiday, in
which event the period runs until the next day which is not a
Saturday, Sunday or legal holiday. When the period of time
prescribed is less than seven days, intermediate Saturdays,
Sundays and holidays are excluded in the computation. Ser-
vice as discussed in subsection (8) of this section is deemed
complete upon mailing.

(8) Service. All notices and other pleadings or papers
filed with the presiding or reviewing officer must be served
on the taxpayer, their representatives/agents of record, and
the department.

(a) Service is made by one of the following methods:

(1) In person;

(ii) By first-class, registered or certified mail;

(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon
deposit in the United States mail properly stamped and
addressed.

(c) Service by electronic fax is regarded as completed
upon the production by the fax machine of confirmation of
transmission.

(d) Service by commercial parcel delivery is regarded as
completed upon delivery to the parcel delivery company,
properly addressed with charges prepaid.

(e) Service by electronic delivery is regarded as com-
pleted on the date that the department electronically sends the
information to the parties or electronically notifies the parties
that the information is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of
record, the department, and presiding officer must be to the
address shown on the notice described in subsection (3)(a) of
this section.
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(g) Service to the reviewing officer must be to the
appeals division at the address shown in subsection (4) of this
section.

(h) Where proof of service is required, the proofs of ser-
vice must include:

(i) An acknowledgment of service;

(i1) A certificate, signed by the person who served the
document(s), stating the date of service; that the person did
serve the document(s) upon all or one or more of the parties
of record in the proceeding by delivering a copy in person to
(names); and that the service was accomplished by a method
of service as provided in this subsection.

(9) Continuance. The presiding officer or reviewing
officer may grant a request for a continuance by motion of the
taxpayer, the department, or on its own motion.

WSR 10-02-038
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 30, 2009, 9:58 a.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose: The department is amending WAC 388-450-
0015 What types of income does the department not use to
figure out my benefits?

This amendment will exclude the federal $25 supple-
mental weekly unemployment compensation payment autho-
rized by the American Recovery and Reinvestment Act of
2009 for cash programs.

November 6, 2009, the president signed the Worker,
Homeownership, and Business Assistance Act of 2009. Sec-
tion 8 of the act requires that the $25 federal supplemental
unemployment compensation benefit be excluded as income
or a resource when determining eligibility and benefits for
the supplemental nutrition assistance program (SNAP).
SNAP is administered under the Washington Basic Food pro-
gram in Washington.

As federal regulations require these funds to be excluded
for medicaid and SNAP, the department will exclude the pay-
ments for cash in order to provide consistent treatment of the
payment across program lines.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0015.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.510, and 74.08.090.

Other Authority: The Worker, Homeownership, and
Business Assistance Act of 2009.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department already
excludes the federal $25 weekly unemployment compensa-
tion for federal and federally-assisted programs. This amend-
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ment will allow the department to exclude these payments as
income in determining eligibility and benefits for cash pro-
grams, and increase the aid the department provides to indi-
viduals who have lost their jobs during the economic down-
turn as intended by the federal economic stimulus.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 21, 2009.

Don Goldsby, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 09-15-085,
filed 7/14/09, effective 11/15/09)

WAC 388-450-0015 What types of income does the
department not use to figure out my benefits? This section
applies to cash assistance, children's, family, or pregnancy
medical, and basic food benefits.

(1) There are some types of income we do not count to
figure out if you can get benefits and the amount you can get.
Some examples of income we do not count are:

(a) Bona fide loans as defined in WAC 388-470-0045,
except certain student loans as specified under WAC 388-
450-0035;

(b) Federal earned income tax credit (EITC) payments;

(¢) Federal economic stimulus payments that are
excluded for federal and federally assisted state programs;

(d) Federal twenty-five dollar supplemental weekly
unemployment compensation payment authorized by the
American Recovery and Reinvestment Act of 2009;

(e) Title IV-E and state foster care maintenance pay-
ments if you choose not to include the foster child in your
assistance unit;

((€e})) () Energy assistance payments;

((#)) (g) Educational assistance we do not count under
WAC 388-450-0035;

((¢2))) (h) Native American benefits and payments we do
not count under WAC 388-450-0040;

(@) (1) Income from employment and training pro-
grams we do not count under WAC 388-450-0045;

((8)) () Money withheld from a benefit to repay an
overpayment from the same income source. For Basic Food,
we do not exclude money that is withheld because you were
overpaid for purposely not meeting requirements of a federal,
state, or local means tested program such as TANF/SFA, GA,
and SSI;

Emergency
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() (k) Legally obligated child support payments
received by someone who gets TANF/SFA benefits;

(@) () One-time payments issued under the Depart-
ment of State or Department of Justice Reception and
Replacement Programs, such as Voluntary Agency
(VOLAG) payments; and

((@)) (m) Payments we are directly told to exclude as
income under state or federal law.

((m)) (n) For cash and Basic Food: Payments made
to someone outside of the household for the benefits of the
assistance unit using funds that are not owed to the house-
hold;

((@)) (o) For Basic Food only: The total monthly
amount of all legally obligated current or back child support
payments paid by the assistance unit to someone outside of
the assistance unit for:

(i) A person who is not in the assistance unit; or

(ii)) A person who is in the assistance unit to cover a
period of time when they were not living with the member of
the assistance unit responsible for paying the child support on
their behalf.

((60))) (p) For medical assistance: Only the portion of
income used to repay the cost of obtaining that income
source.

(2) For children's, family, or pregnancy medical, we also
do not count any insurance proceeds or other income you
have recovered as a result of being a Holocaust survivor.

WSR 10-02-040
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed December 30, 2009, 10:32 a.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose:  These emergency rules are necessary to
remove medicare cost savings from estate recovery and also
allow for future implementation of the long-term care (LTC)
partnership agreement which will permit clients to protect
assets or resources from both eligibility for LTC services and
from estate recovery at the time of death through the purchase
of a qualified LTC partnership agreement insurance policy.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-527-2733 and 388-527-2742.

Statutory Authority for Adoption: 42 U.S.C. 1396p
(b)(1)(B)(ii), P.L. 109-171 (the Deficit Reduction Act of
2005).

Other Authority: RCW 74.08.090.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: These emergency rules are
necessary to comply with rule changes enacted under the
2008 Medicare Improvements for Patients and Providers Act
which amended Section 1917 (b)(1)(B)(ii) of the Social
Security Act to eliminate medicare cost-sharing expenses

Emergency
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from estate recovery; and to incorporate language regarding
LTC partnership agreements approved under the Deficit
Reduction Act of 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 2, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: December 22, 2009.

Don Goldsby, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-10-060,
filed 4/30/04, effective 6/1/04)

WAC 388-527-2733 Estate liability. (1) The client's
estate is not liable for services provided before July 26, 1987.

(2) The client's estate is not liable when the client died
before July 1, 1994 and on the date of death there was:

(a) A surviving spouse; or

(b) A surviving child who was either:

(1) Under twenty-one years of age; or

(i1) Blind or disabled as defined under chapter 388-511
WAC.

(3) The estate of a frail elder or vulnerable adult under
RCW 74.34.005 is not liable for the cost of adult protective
services (APS) financed with state funds only.

(4) On or before December 31, 2009, the client's estate is
not liable for amounts paid for medicare premiums and other
cost-sharing expenses incurred on behalf of a client who is
eligible only for the medicare savings programs (MSP), and
not otherwise medicaid eligible.

(5) On or after January 1, 2010, the client's estate is not
liable for amounts paid for medical assistance cost-sharing
for benefits for clients who received coverage under a MSP
only for clients who receive coverage under a medicare sav-
ings program and medicaid as described in 42 USC 1396a

@A0)E).

AMENDATORY SECTION (Amending WSR 06-17-075,
filed 8/14/06, effective 9/14/06)

WAC 388-527-2742 Services subject to recovery. The
department considers the medical services the client received
and the dates when the services were provided to the client, in
order to determine whether the client's estate is liable for the
cost of medical services provided. Subsection (1) of this sec-
tion covers liability for medicaid services ((and)), subsection
(2) covers liability for state-only funded long-term care ser-
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vices, and subsection (3) covers liability for all other state-
funded services. An estate can be liable under ((beth)) any of
these subsections.

(1) The client's estate is liable for:

(a) All medicaid services provided from July 26, 1987
through June 30, 1994;

(b) The following medicaid services provided after June
30, 1994 and before July 1, 1995:

(1) Nursing facility services;

(i1) Home and community-based services; and

(iii) Hospital and prescription drug services provided to
a client while receiving nursing facility services or home and
community-based services.

(c) The following medicaid services provided after June
30, 1995 and before June 1, 2004:

(1) Nursing facility services;

(i1) Home and community-based services;

(iii) Adult day health;

(iv) Medicaid personal care;

(v) Private duty nursing administered by the aging and
disability services administration of the department; and

(vi) Hospital and prescription drug services provided to a
client while receiving services described under (c)(i), (ii),
(iii), (iv), or (v) of this subsection.

(d) The following services provided on and after June 1,
2004 through December 31, 2009:

(1) All medicaid services, including those services
described in subsection (¢) of this section;

(i1) Medicare savings programs services for individuals
also receiving medicaid,

(iii) Medicare premiums only for individuals also receiv-
ing medicaid; and

(iv) Premium payments to managed care organizations.

(e) The following services provided on or after January
1,2010:

(1) All medicaid services except those defined under sub-
section (d)(ii) and (d)(iii) of this section;

(ii) All institutional medicaid services described in sub-
section (c) of this section;

(iii) Premium payments to managed care organizations.

(2) The client's estate is liable for all state-only funded
long-term care services and related hospital and prescription
drug services provided to:

(a) Home and community services' clients on and after
July 1, 1995; and

(b) Division of developmental disabilities' clients on and
after June 1, 2004.

(3) The client's estate is liable for all state-funded ser-
vices provided regardless of the age of the client at the time
the services were provided.
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WSR 10-02-041
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed December 30, 2009, 10:38 a.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose: These rules develop reimbursement rules and
define the requirements that must be met for a reimbursable
skilled nursing visit when services are rendered without a
face-to-face visit and are assisted by telemedicine.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-551-2000, 388-551-2010, 388-551-
2020, 388-551-2030, 388-551-2100, 388-551-2110, 388-
551-2120, 388-551-2130, 388-551-2200, 388-551-2210, and
388-551-2220.

Statutory Authority for Adoption: RCW 74.08.090,
chapter 74.09 RCW, and chapter 326, Laws of 2009 (SHB
1529).

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Amendments to these sections
are required to implement chapter 326, Laws of 2009 (SHB
1529) which authorizes delivery of home health care services
through telemedicine.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 11,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 11, Repealed 0.

Date Adopted: December 22, 2009.

Don Goldsby, Manager
Rules and Policies Assistance Unit
Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-03 issue of the Register.

Emergency
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WSR 10-02-042
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)

[Filed December 30, 2009, 10:44 a.m., effective December 30, 2009, 10:44
a.m.]

Effective Date of Rule: Immediately.

Purpose: This emergency rule is necessary to revise the
county funding formula to comply with state budget appro-
priations. The division of developmental disabilities is
amending WAC 388-831-0010 and 388-831-0030 to include
individuals who have a history of violent behavior which
demonstrates the likelihood to commit a violent act. This
amendment reflects the legislation contained in RCW
71A.12.210. The department is proceeding to adopt these
rules on a permanent basis.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-831-0010 and 388-831-0030.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.210.

Other Authority: Title 71A RCW.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule is necessary for the
preservation of public health, safety or general welfare by
expanding the population who have community protection
issues and may be eligible for services. This group of indi-
viduals was inadvertently omitted from the permanent rule
filed previously. This emergency rule extends the emergency
rule filed as WSR 09-18-095 while the department completes
the permanent rule-making process. The department is work-
ing with internal and external stakeholders and plans to file a
CR-102 by February 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: December 21, 2009.
Don Goldsby, Manager
Rules and Policies Assistance Unit

Emergency

Washington State Register, Issue 10-02

AMENDATORY SECTION (Amending WSR 08-20-118,
filed 9/30/08, effective 10/31/08)

WAC 388-831-0010 Definitions. The definitions in this
section apply throughout the chapter unless the context
clearly requires otherwise.

"Certified community protection program residen-
tial services" means access to twenty-four hour supervision,
instruction, and support services as identified in the person's
individual support plan.

"Community protection program" See WAC 388-
831-0020.

"Constitutes a risk to others" means a determination
of a person's risk and/or dangerousness based upon a thor-
ough assessment by a qualified professional. Actuarial risk
assessment instruments should be used to supplement clinical
judgment whenever appropriate.

"Department” means the department of social and
health services.

"Developmental disability" means that condition
defined in WAC 388-823-0040 and RCW 71A.10.020(3).

"Disclosure" means providing copies of professional
assessments, incident reports, legal documents, and other
information pertaining to community protection issues to
ensure the provider has all relevant information. Polygraph
and plethysmograph reports are excluded from disclosure.

"Division" means the division of developmental disabil-
ities (DDD).

"Managed successfully' means that a person supported
by a community protection program does not engage in the
behavior identified in WAC 388-831-0030 and RCW
71A.12.210.

"Opportunistic behavior" means an act committed on
impulse, which is not premeditated. In determining whether
an act is opportunistic, the original motive or intent of the
offense or crime will be considered.

"Predatory" means acts directed toward strangers, indi-
viduals with whom a relationship has been established or pro-
moted for the primary purpose of victimization, or casual
acquaintances with whom no substantial personal relation-
ship exists. Predatory behavior may be characterized by plan-
ning and/or rehearsing the act, stalking, and/or grooming the
victim.

"Program participant" means a person who has agreed
to and is receiving services and supports in the community
protection program.

"Qualified professional" means a licensed psycholo-
gist, psychiatrist, or a certified or affiliate sex offender treat-
ment provider with at least three years prior experience work-
ing with individuals with developmental disabilities, and:

« If the person being assessed has demonstrated sexually
aggressive or sexually violent behavior, that person must be
assessed by a certified sex offender treatment provider, or
affiliate sex offender treatment provider working under the
supervision of a certified sex offender treatment provider; or

* If the person being assessed has demonstrated violent,
dangerous, or aggressive behavior, that person must be
assessed by a licensed psychologist or psychiatrist who has
received specialized training in the treatment of or has at least
three years prior experience treating violent or aggressive
behavior.
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"Restrictive procedures”" or "Restrictions" means
procedures that restrict a client's freedom of movement,
restrict access to client property, prevent a client from doing
something the client wants to do, require a client to do some-
thing the client does not want to do, or remove something the
client owns or has earned.

"Risk assessment' means the written opinion of a qual-
ified professional stating, at a minimum:

* Whether a person meets the criteria in WAC 388-831-
0030 and RCW 71A.12.210; and

» What restrictions are necessary to keep people safe.

"Service provider" means a person or agency con-
tracted with the department or a sub-contractor who delivers
services and supports to a community protection program
participant.

"Specialized environment" means a place where the
program participant has agreed to supervision in a safe, struc-
tured manner specifying rules, requirements, restrictions, and
expectations for personal responsibility in order to maximize
community safety.

"Treatment team' means the program participant and
the group of people responsible for the development, imple-
mentation, and monitoring of the person's individual supports
and services. This group may include, but is not limited to,
the case resource manager, therapist, residential provider,
employment/day program provider, and the person's legal
representative and/or family, provided the person agrees to
the family member's involvement.
lent-effense- i REW-9:94A-030.))

"Violent" or "violence" means acts that meet the crite-
ria for crimes listed in RCW 9.94A.030(32), 9.94A.030(45).
9.94A.030(46). 9.94A.030(54). or 9A.48.040, whether or not
the person who committed the acts has been charged with or
convicted of the crime.

"Waiver" means the community-based program funded
under section 1915(c) of Title XIX of the federal social secu-
rity act and chapter 388-845 WAC.

AMENDATORY SECTION (Amending WSR 08-20-118,
filed 9/30/08, effective 10/31/08)

WAC 388-831-0030 Who are individuals with com-
munity protection issues? You are considered an individual
with community protection issues if:

(1) You have been determined to have a developmental
disability as defined in WAC 388-823-0040 and RCW
71A.10.020(3); and

(2) You have been identified by DDD as a person who
meets one or more of the following:

(a) You have been charged with or convicted of a crime
of sexual violence as defined in chapter 9A.44 or 71.09
RCW;

(b) You have been charged with or convicted of a crime
involving sexual acts directed towards strangers or individu-
als with whom a relationship has been established or pro-
moted for the primary purpose of victimization, or persons of
casual acquaintance with whom no substantial personal rela-
tionship exists;

WSR 10-02-043

(c) You have been charged with or convicted of one or
more violent crimes as defined in RCW 9.94A.030(45);

(d) You have not been charged with or convicted of a
crime identified in (2)(a), (b), or (c) above, but you have a
history of violent, stalking, sexually violent, predatory and/or
opportunistic behavior which a qualified professional has
determined demonstrates a likelihood to commit a violent
sexually violent and/or predatory act ((based-on—eurrent

qualified-professtonal)); and

(3) You constitute a current risk to others as determined
by a qualified professional.

(4) Charges or crimes that result in acquittal are
excluded.
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EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed December 30, 2009, 10:50 a.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose: The department is proposing to amend by
emergency adoption WAC 388-478-0015 in order to allow
the revised basic need standards for cash assistance programs
to be in place by January 1, 2010, as it is required by RCW
74.04.770. The department [is] pursuing permanent adoption
of these rules. The preproposal statement of inquiry was filed
under WSR 09-14-017 on June 22, 2009; the proposed rule
making CR-102 was filed under WSR 09-24-014 on Novem-
ber 23, 2009, and the public hearing is scheduled for January
5,2010.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-478-0015.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.770, and 74.08.090.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; that state
or federal law or federal rule or a federal deadline for state
receipt of federal funds requires immediate adoption of a
rule; and that in order to implement the requirements or
reductions in appropriations enacted in any budget for fiscal
years 2009, 2010, or 2011, which necessitates the need for
the immediate adoption, amendment, or repeal of a rule, and
that observing the time requirements of notice and opportu-
nity to comment upon adoption of a permanent rule would be
contrary to the fiscal needs or requirements of the agency.

Reasons for this Finding: It is essential to have revised
basic need standards to be in place by January 1, 2010, as it is
required by RCW 74.04.770 to continue to provide cash
assistance programs while [the] department is pursuing nor-
mal rule adoption.

Emergency
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 2, 2009.
Stephanie E. Vaughn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-24-070,
filed 12/1/08, effective 1/1/09)

WAC 388-478-0015 Need standards for cash assis-
tance. The need standards for cash assistance units are:

(1) For assistance units with obligation to pay shelter
costs:

Need Standard
$((H131) 1159
((431)) L.467
((5767)) L.811
((Z:08%5)) 2.137
((Z5403)) 2.462
((Z724)) 2.788
((3:445)) 3.223
((3:480)) 3.567
((3:816)) 3.911
((4:1+52)) 4.255

Assistance Unit Size
1

O 0 39 O L B LW N

10 or more

(2) For assistance units with shelter provided at no cost:

Assistance Unit Size Need Standard
1 $((699)) 603

((#59)) 162
((939) 241
((35106)) L111
((275)) L.280
((3444)) 1.450
((1:669)) L.676
((3:847)) 1.854
((Z:625)) 2.033
((Z203)) 2.212

O 0 3 N L AW N

10 or more
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WSR 10-02-044
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed December 30, 2009, 10:55 a.m., effective January 1, 2010]

Effective Date of Rule: January 1, 2010.

Purpose: The department is amending chapter 388-71
WAC, Home and community services and programs and
chapter 388-106 WAC, Long-term care services. Amend-
ments are necessary to implement adult day health (ADH)
changes required by federal directive, which requires the pro-
gram to be offered under a different federal statutory author-
ity - 1915(i) of the Social Security Act. The 1915(i) option
has a different financial eligibility requirement than the cur-
rent program. ADH transportation will no longer be provided
by the medicaid transportation broker. Transportation will be
the responsibility of the ADH center to provide or arrange.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-71-0734; and amending WAC 388-71-
0720, 388-71-0724, 388-71-0726, and 388-106-0815.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Other Authority: Section 1915(i) of the Social Security
Act.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: Federal funds for this program
end December 31, 2009, due to a federal directive requiring
ADH services to be removed from the rehabilitative services
section of the medicaid state plan. In order to continue ADH
services, the aging and disability services administration
(ADSA) will provide ADH services under Section 1915(i) of
the Social Security Act. The 1915(i) option has different
financial eligibility rules that require nonexcluded income to
be at or below one hundred fifty percent of the federal pov-
erty level (FPL). ADSA will no longer pay for transportation
to ADH by the medicaid transportation broker. ADSA will
increase the ADH rate and ADH providers can provide trans-
portation directly or through an arrangement with a third
party. This emergency supersedes the previous emergency
filed as WSR 09-20-037 on September 30, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 4, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 4, Repealed 1.



Washington State Register, Issue 10-02

Date Adopted: December 28, 2009.
Don Goldsby

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0720 Adult day health—Assessment
and service plan. (1) The department or an authorized case
manager must perform a CARE assessment to determine a
client's need for a referral to adult day health, per WAC 388-
106-0065. Based on the assessment, the case manager deter-
mines whether the client should be referred for day health
services or whether the client's needs can be met in other
ways.

(2) If the client has a department or area agency on aging
case manager, the adult day health center or other referral
source must notify the case manager of the client's potential
adult day health service need. The case manager must
((assess)) determine the client's need for a referral to ADH
skilled nursing or skilled rehabilitative therapy within the
department's normal time frames for client reassessments.

(3) If the client does not have a department or area
agency on aging case manager, the adult day health center or
other referral source must notify the department of the refer-
ral and the client's potential adult day health service need, or
refer the client to the department for intake. The department's
assigned case manager must assess the client's need for a
referral to adult day health services within the department's
normal time frames for initial client eligibility assessments.

(4) The case manager may consult with the client's prac-
titioner, department or area agency on aging nursing services
staff, or other pertinent collateral contacts, concerning the cli-
ent's need for a referral to ADH skilled nursing or rehabilita-
tive therapy.

(5) If the department or area agency on aging case man-

ager determines ((and-decuments-a-potential unmet)) a need
for ((day-health-serviees)) a referral to skilled nursing or

skilled rehabilitative therapy, the case manager works with
the client and/or the client's representative to develop a ser-
vice plan that documents the potential unmet needs and ((the

anticipated-number-of-days—per-week-that-theserviees—are
needed)) whether the client wants a referral to ADH or
another service provider.

(6) The case manager refers the client to a department
contracted day health center for evaluation and the develop-
ment of a preliminary negotiated plan of care.

((66))) (7) The department or area agency on aging case
manager must reassess adult day health clients at least annu-
ally. Clients must also be reassessed if they have a break in
service of more than thirty days. The adult day center must
inform the case manager of the break in service so payment
authorization can be discontinued.

((6M)) (8) Recipients of adult day health services must be
assessed by the department or an authorized case manager for
continued or initial eligibility as follows:

(a) Annual reassessment for department clients;

(b) Adult day health quarterly review for current nonde-
partmental clients as resources allow; and
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(c) New referrals for adult day health services are to be
forwarded to local department offices for intake and assess-
ment for eligibility.

((68))) (9) The department or area agency on aging case
manager must review a client's continued eligibility for adult
day health services every ninety days, coinciding with the
quarterly review completed by the adult day health program.
At the case manager's discretion, additional information will
be gathered through face to face, collateral or other contact
methods to determine continued eligibility. Services will be
continued, adjusted, or terminated based upon the case man-
ager's determination during the eligibility review.

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0724 Adult day services—Contracting
and rates. (1) The department, or an area agency on aging (or
other department designee) as authorized by the department,
must determine that the adult day care or day health center
meets the applicable adult day care or day health require-
ments and any additional requirements for contracting with
the area agency on aging through a COPES contract or with
the department through a medicaid provider contract. If a
center is contracting for both day care and day health,
requirements of both adult day services must be met.

(a) A prospective provider desiring to provide adult day
services shall be provided an application form from the
department or the area agency on aging.

(b) The prospective provider will provide the area
agency on aging with evidence of compliance with, or admin-
istrative procedures to comply with, the adult day service
rules under this chapter.

(c) The area agency on aging will conduct a site inspec-
tion of the adult day center and review of the requirements for
contracting.

(d) Within thirty days of completing the site visit, the
area agency on aging will advise the prospective provider in
writing of any deficiencies in meeting contracting require-
ments.

(e) The area agency on aging will verify correction of
any deficiencies within thirty days of receiving notice from
the prospective provider that deficiencies have been cor-
rected, before contracting can take place.

(f) The area agency on aging will provide the department
with a written recommendation as to whether or not the cen-
ter meets contracting requirements.

(2) Minimum application information required to apply
for contract with the department, or an area agency on aging
includes:

(a) Mission statement, articles of incorporation, and
bylaws, as applicable;

(b) Names and addresses of the center's owners, officers,
and directors as applicable;

(c) Organizational chart;

(d) Total program operating budget including all antici-
pated revenue sources and any fees generated;

(e) Program policies and operating procedure manual;

(f) Personnel policies and job descriptions of each paid
staff position and volunteer position functioning as staff;
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(g) Policies and procedures meeting the requirements of
mandatory reporting procedures as described in chapter
74.34 RCW to adult protective services for vulnerable adults
and local law enforcement for other participants;

(h) Audited financial statement;

(1) Floor plan of the facility;

(j) Local building inspection, fire department, and health
department reports;

(k) Updated TB test for each staff member according to
local public health requirements;

(1) Sample client case file including all forms that will be
used; and

(m) Activities calendar for the month prior to applica-
tion, or a sample calendar if the day service provider is new.

(3) The area agency on aging or other department desig-
nee monitors the adult day center at least annually to deter-
mine continued compliance with adult day care and/or adult
day health requirements and the requirements for contracting
with the department or the area agency on aging.

(a) The area agency on aging will send a written notice to
the provider indicating either compliance with contacting
requirements or any deficiencies based on the annual moni-
toring visit and request a corrective action plan. The area
agency on aging will determine the date by which the correc-
tive action must be completed

(b) The area agency on aging will notify the department
of the adult day center's compliance with contracting require-
ments or corrected deficiencies and approval of the corrective
action plan for continued contracting.

(4) Adult day care services are reimbursed on an hourly
basis up to four hours per day. Service provided four or more
hours per day will be reimbursed at the daily rate.

' (5) ((Paymeﬂt—mtes—afe—est&bhshed—eﬂ—aﬂ—heﬁﬂ-y—aﬂd

Fa4e-)) Rate adjustments are determlned by the state leglsla-

ture. ((Previders—seekingeurrentreimbursementrates—ean
referto-SSPS-billing-instruetions)) Information on current

reimbursement rates is available at http://www.adsa.dshs.wa.

gov/professional/ under the "office of rates management"
section.

(6) ((Rates-as-efJuly 152002 -are-asfollows:))
((Counties

$30-75

$7:69))

((£H)) Payment rates are established on a daily basis for
adult day health centers ((as-may-be-adeptedin+ule)). Rate
adjustments are determined by the state legislature. ((Previd-
ers-seeking)) Informatlon on current reimbursement rates
(€ :
gov)) is available at http://www.adsa. dshs wa. gov/profes-

sional/ under the "office of rates management" section.

() (1) ((Ratesas-ofJuly 12002 are-asfollows:?))
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((Counties DayHealth-Daily
King ST
b , b ’ 2 . b
AH-othercounties $40-68))

A one-time only initial intake evaluation provided by an
adult day health center, including development of a negoti-
ated care plan, is reimbursed at an established rate ((as-may

be-adepted-inrule)). ((Therate-as-eof July 1, 2002-iseighty-
nine-doHars-and-thirty-eight-eents)) Information on current
reimbursement rates is available at http://www.adsa.dshs.wa.
gov/professional/ under the "office of rates management"
section. Rate adjustments are determined by the state legisla-
ture. Separate reimbursement is not available for subsequent
evaluations.

((9Y)) (8) Transportation to and from the program site is
not reimbursed under the adult day care rate. Transportation
arrangements are made with locally available transportation
providers or informal resources.

((61—(—)))) (_) ((flifaﬂspeft&tteﬂ—te—aﬂd—ffem—the—pfegfam—srte

ethe&a*&ﬁﬂsle—reset&ees—per—ehapter—&%&%%@)) Adult

day health providers must arrange or provide transportation
within the daily rate.

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0726 Adult day health transportatlon

chapter 388-546-WACtake precedenee)) (1) Adult day

health providers must coordinate or provide transportation as
necessary to assure client access to service.

(2) Adult day health providers must arrange or provide
transportation within the daily rate.
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AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0815 Am I eligible for adult day
health? (1) You are eligible for adult day health services if
you meet all of the following criteria. You are:

(a) Age eighteen years or older.

(b) Enrolled in ((ene-ef-the—foHewing)) a categorically
needy (CNP) medlcal assistance ((pfegr-&ms—

ADATSAY)) program as defined in WAC 388-500-0005.

(¢) Your nonexcluded income does not exceed one hun-
dred fifty percent of the federal poverty level (FPL).

(d) Assessed as having an unmet need for skilled nursing
under WAC 388-71-0712 or skilled rehabilitative therapy
under WAC 388-71-0714((3)) and:

(i) There is a reasonable expectation that these services
will improve, restore or maintain your health status, or in the
case of a progressive disabling condition, will either restore
or slow the decline of your health and functional status or
ease related pain or suffering; and

(i1) You are at risk for deteriorating health, deteriorating
functional ability, or institutionalization; and

(iii) You have a chronic or acute health condition that
you are not able to safely manage due to a cognitive, physi-
cal, or other functional impairment.

((68))) (e) Assessed as having needs for personal care or
other core services, whether or not those needs are otherwise
met.

(2) You are not eligible for adult day health if you:

(a) Can independently perform or obtain the services
provided at an adult day health center;

(b) Have referred care needs that:

(1) Exceed the scope of authorized services that the adult
day health center is able to provide;

(il) Do not need to be provided or supervised by a
licensed nurse or therapist;

(iii) Can be met in a less structured care setting; or

(iv) In the case of skilled care needs, are being met by
paid or unpaid caregivers.

(c) Live in a nursing home or other institutional facility;

or
(d) Are not capable of participating safely in a group care
setting.

NEW SECTION

WAC 388-106-0820 Is there a wait list for adult day
health? The department will maintain a wait list when the
number of participants reaches federally approved capacity.
Wait list clients will gain access in the following priority:

(1) Residents of nursing homes, or ICFs/MR, or hospital
patients who are waiting for discharge will be ranked first on
the wait list by date of application for services.
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(2) All other applicants, in order of date and time the
referral request is received by aging and disability services
administration.

REPEALER
The following section of the Washington Administrative
Code is repealed:

WAC 388-71-0734 Limiting expenditures.
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EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 09-280—Filed December 30, 2009, 11:26 a.m., effective January 1,
2010]

Effective Date of Rule: January 1, 2010.

Purpose: Amend commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-44-05000E; and amending WAC 220-
44-050.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: These rules were adopted by
the Pacific Fisheries Management Council and provide har-
vest of available stocks of bottomfish, while reserving brood
stock for future fisheries. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2009.

Lori Preuss
for Philip Anderson

Director

Emergency
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NEW SECTION

WAC 220-44-05000F Coastal bottomfish catch lim-
its. Notwithstanding the provisions of WAC 220-44-050,
effective January 1, 2010 until further notice:

(1) It is unlawful to possess, transport through the waters
of the state, or land into any Washington port, bottomfish
taken from Marine Fish-Shellfish Management and Catch
Reporting Areas 58B, 59A-1, 59A-2, 60A-1, 60A-2, 61, 62,
or 63, in excess of the amounts or less than the minimum
sizes, or in violation of any gear, handling or landing require-
ment, established by the Pacific Fisheries Management
Council and published in the Federal Register, Volume 74,
Number 236, published on December 10, 2009. Therefore,
persons must consult the federal regulations, which are incor-
porated by reference and made a part of Chapter 220-44
WAC. Where rules refer to the fishery management area,
that area is extended to include Washington State waters
coterminous with the Exclusive Economic Zone.

(a) Effective immediately until further notice, it is
unlawful to possess, transport through the waters of the state,
or land into any Washington port, walleye pollock taken with
trawl gear from Marine Fish-Shellfish Management and
Catch Reporting Areas 58B, 59A-1, S9A-2, 60A-1, 60A-2,
61, 62, or 63, except by trawl vessels participating in the
directed Pacific whiting fishery and the directed coastal
groundfish fishery.

(b) Effective immediately until further notice, it is
unlawful for trawl vessels participating in the directed Pacific
whiting and/or the directed coastal groundfish fishery to land
incidental catches of walleye pollock greater than forty per-
cent of their total landing by weight, not to exceed 10,000
pounds.

(2) At the time of landing of coastal bottom fish into a
Washington port, the fish buyer receiving the fish is required
to clearly mark on the fish receiving ticket, in the space
reserved for dealer's use, all legally defined trawl gear aboard
the vessel at the time of delivery. The four trawl gear types
are: midwater trawl, roller trawl, small foot rope trawl (foot
rope less than eight inches in diameter), and selective flatfish
trawl gear. The notation of the gear type(s) aboard the vessel
is required prior to the signing of the fish receiving ticket by
the vessel representative.

(3) Vessels engaged in chartered research for the
National Marine Fisheries Service (NMFS) may land and sell
bottomfish caught during that research without the catch
being counted toward any trip or cumulative limit for the par-
ticipating vessel. Vessels that have been compensated for
research work by NMFS with an Exempted Fishing Permit
(EFP) to land fish as payment for such research may land and
sell fish authorized under the EFP without the catch being
counted toward any trip or cumulative limit for the participat-
ing vessel. Any bottomfish landed during authorized NMFS
research or under the authority of a compensating EFP for
past chartered research work must be reported on a separate
fish receiving ticket and not included on any fish receiving
ticket reporting bottomfish landed as part of any trip or cumu-
lative limit. Bottomfish landed under the authority of NMFS
research work or an EFP compensating research with fish
must be clearly marked "NMFS Compensation Trip" on the
fish receiving ticket in the space reserved for dealer's use.
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The NMFS scientist in charge must sign the fish receiving
ticket in the area reserved for dealer's use if any bottomfish
are landed during authorized NMFS research. If the fish are
landed under the authority of an EFP as payment for research
work, the EFP number must be listed in the dealer's use
space.

REPEALER

The following section of the Washington Administrative
Code is repealed effective January 1, 2010:

WAC 220-44-05000E Coastal bottomfish catch lim-

its. (09-250)

WSR 10-02-056
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 09-281—Filed December 31, 2009, 2:02 p.m., effective December
31, 2009, 2:02 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-07300J; and amending WAC 220-
52-073.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable amounts of red
and green sea urchins exist in the areas described. Prohibit-
ing all diving from licensed sea urchin harvest vessels within
Sea Urchin District 3 when those vessels have red sea urchin
on-board discourages the taking of red urchins from the dis-
trict (currently closed to red urchin harvest) and reporting the
catch to the adjacent harvest district. Prohibiting transport of
urchins from Districts 1 and 2 to other districts will prevent
spoiling of product, promote accurate catch accounting, and
provide for an orderly fishery. Prohibition of all diving from
licensed sea urchin harvest vessels prior to scheduled seca
urchin openings discourages fishing on closed days and hid-
ing the unlawful catch underwater until the legal opening.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 31, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-52-07300K Sea urchins. Notwithstanding
the provisions of WAC 220-52-073, effective immediately
until further notice, it is unlawful to take or possess sea
urchins taken for commercial purposes except as provided for
in this section:

(1) Green sea urchins: Sea Urchin Districts 1 and 2 are
open only on January 6, 2010. The maximum daily landing
of green sea urchins allowed in Sea Urchin Districts 1 and 2
is 1,000 pounds per valid designated sea urchin harvest
license. Sea Urchin Districts 3, 4, 6, and 7 are open only on
Monday through Friday of each week.

(2) Red sea urchins: Sea Urchin Districts 1, 2, and 4 are
open only on Monday through Friday of each week.

(3) It is unlawful to dive for any purpose from a commer-
cially licensed sea urchin fishing vessel in Sea Urchin Dis-
trict 3 when the vessel has red sea urchins on-board.

(4) Red and green sea urchins harvested in Sea Urchin
Districts 1 and 2 must be landed within Sea Urchin Districts
1 and 2.

(5) It is unlawful to dive for any purpose from a commer-
cially licensed sea urchin fishing vessel on Saturday and Sun-
day of each week, except by written permission from the
Director.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-52-07300] Sea urchins. (09-278)

WSR 10-02-057
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-282—Filed December 31, 2009, 2:46 p.m., effective December
31,2009, 2:46 p.m.]

Effective Date of Rule: Immediately.

Purpose: Close special-permit muzzleloader elk hunting
in Skagit River A, Elk Area 4941.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-354.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The agency has met its species
management objectives for this elk area.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 31, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-35400K 2009 Elk special permits. Not-
withstanding the provisions of WAC 232-28-354, effective
immediately until further notice, the special permit muzzle-
loader hunting season in Skagit River A is closed to elk hunt-
ing in Elk Area 4941.

WSR 10-02-058
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed December 31, 2009, 3:13 p.m., effective December 31, 2009, 3:13
p.m.]

Effective Date of Rule: Immediately.

Purpose: WAC 458-20-102 (Rule 102) currently
explains the resale certificate and conditions under which a
buyer may furnish a resale certificate to a seller. Effective
January 1, 2010, reseller permits will replace resale certifi-
cates as the means to substantiate wholesale sales, chapter
563, Laws of 2009.

The department of revenue (department) is amending
Rule 102 to explain the reseller permit and conditions under
which a buyer may furnish a reseller permit to a seller. The
information provided in the current Rule 102 is being incor-
porated into a new Rule 102A because this information will
be needed for wholesale transactions occurring before Janu-
ary 1, 2010, until the normal limitation periods for assess-
ments and refunds run.

Emergency
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Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-102 Reseller permits.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: An emergency adoption of
these rules is necessary because permanent rules cannot be
adopted at this time. This rule action will:

. Provide needed guidance in an amended Rule 102
regarding reseller permits, which become effective on
January 1, 2010; and

. Explain that the resale certificate, which has histori-
cally been the documentation used to substantiate
wholesale sales, cannot be used to substantiate whole-
sale sales made on or after January 1, 2010. Informa-
tion regarding resale certificates needs to be retained at
this time, however, because this information is needed
for sales made within the normal limitation periods for
assessments and refunds prior to January 1, 2010. This
information is provided in a new Rule 102A.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 31, 2009.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-21-103,
filed 10/16/08, effective 11/16/08)

WAC 458-20-102 ((Resale—eertifieates:)) Reseller
permits. ((D-Intreduetion-—This-section-explains-the-eon-
e torvwhich st Cereriic] | e

Washington State Register, Issue 10-02

sistation-passed-in-2007-- ' Aa eamtine

Emergency



Washington State Register, Issue 10-02 WSR 10-02-058

[35] Emergency



WSR 10-02-058 Washington State Register, Issue 10-02

. . .
O

EE’ A ] ]. . ] . ] . . i.
. . . .
O

after-one-hundred-twenty-dayshavepassed-—Iftheresale  situation=—Ifinevent-ofanaudit-the-department-diseovers

Emergency [36]



Washington State Register, Issue 10-02 WSR 10-02-058

[37] Emergency



WSR 10-02-058 Washington State Register, Issue 10-02

Emergency [38]



Washington State Register, Issue 10-02 WSR 10-02-058

[39] Emergency



WSR 10-02-058

ieate-privilege-wasunintentional-and-theoads"were-pur-
chased-foruse-withinthe-business:)) (1) Introduction. This
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that make wholesale purchases. such as retailers, wholesal-
ers, manufacturers, and qualified contractors. The permits
allow businesses to purchase certain items or services at
wholesale without paying retail sales tax.

Businesses should consult:

* WAC 458-20-10201 (Application process and eligibil-
ity requirements for reseller permits) for more information
about the application process and eligibility requirements for
obtaining a reseller permit;

* WAC 458-20-10202 (Brief adjudicative proceedings
for matters related to reseller permits) for more information
about the procedures for appealing the denial of an applica-
tion for a reseller permit; and

« WAC 458-20-102A (Resale certificates), which

explains the resale certificate documentation requirements
for wholesale sales occurring before January 1, 2010.

(2) What is a reseller permit? A reseller permit is the
document issued to a business by the department that the
business provides to a seller to substantiate a wholesale pur-

chase. Each reseller permit contains a unique identifying

number. Businesses should keep the original permit and
make and distribute copies of the permit to vendors from

whom they make wholesale purchases as described in sub-
section (6) of this section. Vendors can store copies of
reseller permits in either paper or electronic format.

The reseller permit document issued by the department
contains an optional, blank "Notes" section in which the per-
mit holder can provide additional information, such as a
description of the items or services the permit holder wishes
to purchase at wholesale.

(3) Who may furnish a reseller permit? The buyer
may authorize any person in its employ to furnish a copy of
the buyer's reseller permit on the buyer's behalf. However,
misuse of the resale privilege claimed on the reseller permit
subjects the buyer to revocation of the reseller permit, penal-
ties as provided in RCW 82.32.290 and 82.32.291, and tax,
interest, and any other penalties imposed by law. The buyer
is responsible for educating all persons authorized to furnish
and/or use the reseller permit on the proper use of the buyer's
resale privileges.

(4) How long is a reseller permit effective? Except as
otherwise provided in this subsection, reseller permits are
generally valid for a period of forty-eight months from the
date of issuance, renewal, or reinstatement.

(a) A reseller permit issued to a business, other than a
"contractor" as discussed in (b) of this subsection, that regis-
ters with the department under RCW 82.32.030 after January
1, 2009, is valid for a period of twenty-four months from the
date of issuance but may be renewed for a period of forty-
eight months.

(b) A reseller permit issued to a "contractor" as defined
in WAC 458-20-10201(302) is valid for a period of twelve
months from the date of issuance, renewal, or reinstatement.

(c) Applications by contractors to renew a reseller permit
may not be made more than ninety days before the expiration

section provides information about reseller permits issued by

of the reseller permit.

the department of revenue (department). Effective January 1,
2010, reseller permits replace resale certificates as the docu-

(d) A new reseller permit is required whenever a change

in the ownership of the buyer's business requires a new tax

mentation necessary to substantiate the wholesale nature of a

registration. (See WAC 458-20-101 Tax registration and tax

sales transaction. Reseller permits are issued to businesses

reporting.) The new business may not make purchases under
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the authority of the reseller permit issued to the business
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alters, imprints, improves. constructs, or decorates real or

before the change in ownership.
(e) Purchases may not be made under the authority of a

reseller permit that has been revoked by the department or is

personal property of or for consumers; or
(1) Services provided to persons who are not consumers,
in respect to real or personal property, if such services would

otherwise invalid. For more information about reseller per-

be a retail sale if provided to a consumer.

mit revocation or other invalidation of reseller permits, see
subsection (13) of this section.

5) Sales at wholesale. All sales are treated as retail
sales unless the seller takes from the buyer a copy of a reseller
permit, a uniform exemption certificate authorized by RCW

(7) Seller's responsibilities.
(a) The burden of proving that a sale is a wholesale sale
rather than a retail sale is on the seller. A seller may meet its

burden by taking from the buyer, at the time of sale or within
one hundred twenty days after the sale, a copy of a reseller

82.04.470, or data elements as described in subsection (7) of

permit issued to the buyer by the department under RCW

this section. Reseller permits may only be used for sales at

82.32.780 or 82.32.783.

wholesale and generally may not be used as proof of entitle-
ment to retail sales tax exemptions otherwise provided by
law.

(6) When may a buyer furnish a reseller permit? The
buyer may furnish a reseller permit to a seller only when the
applicable property or services purchased are:

(a) For resale in the regular course of the buyer's busi-

ness without intervening use by the buyer;
(b) To be used as an ingredient or component part of a

new article of tangible personal property to be produced for
sale;

(c) A chemical to be used in processing an article to be
produced for sale (see WAC 458-20-113 on chemicals used
in processing);

(d) To be used in processing ferrosilicon that is subse-
quently used in producing magnesium for sale;

(e) Provided to consumers as a part of competitive tele-
phone service, as defined in RCW 82.04.065;

(f) Chemical sprays or washes for the purpose of post-
harvest treatment of fruit for the prevention of scald, fungus,

mold, or decay:;
(g) Feed, seed, seedlings, fertilizer, spray materials, or

agents for enhanced pollination including insects such as
bees for use in the federal conservation reserve program, the

environmental quality incentives program, the wetlands
reserve program, wildlife habitat incentives program, or their
successors administered by the United States Department of
Agriculture;

(h) Feed, seed, seedlings, fertilizer, spray materials, or

agents for enhanced pollination including insects such as
bees for use by a farmer:

¢ For producing for sale any agricultural product; or

e Acting under cooperative habitat development or

(b) In lieu of a copy of a reseller permit issued by the
department, pursuant to RCW 82.04.470 a seller may accept:
(1) From a buyer that is required to be registered with
the department under RCW 82.32.030 a properly completed

uniform exemption certificate approved by the streamlined

sales and use tax agreement governing board as long as that
certificate includes the reseller permit number issued by the

department to the buyer: or

(ii) From a buyer that is not required to be registered
with the department under RCW 82.32.030:

(A) A properly completed uniform sales and use tax
exemption certificate developed by the multistate tax com-
mission; or

(B) A properly completed uniform exemption certificate
approved by the streamlined sales and use tax agreement
governing board.

The Streamlined Sales and Use Tax Agreement Certifi-

cate of Exemption and Multistate Tax Commission Uniform
Sales and Use Tax Exemption Certificate can each be

obtained on the department's internet site at http://dor.wa.
gov.

(c) A seller who accepts a uniform exemption certificate
authorized in (b) of this subsection is not required to verify
with the department whether the buyer is required to be reg-
istered with the department under RCW 82.32.030.

(d) In lieu of obtaining the documentation in (a) or (b) of
this subsection, RCW 82.08.050(7) authorizes a seller to cap-
ture the relevant data elements as allowed under the stream-
lined sales and use tax agreement. "Data elements" are the
information that is required to be supplied on the actual
Streamlined Sales and Use Tax Agreement Certificate of
Exemption: Name, address, type of business, reason for
exemption, identification number required by the state to

access contracts with a 501 (c)(3) tax-exempt organization or

the Washington state department of fish and wildlife to pro-
duce or improve wildlife habitat on land that the farmer owns

or leases. (See WAC 458-20-210 on sales to and by farm-

which the sale is sourced. state and country issuing identifica-
tion number, and if a paper form is used. a signature of the

purchaser. See Streamlined Sales Tax Governing Board, Inc.
Rule 317.1(A) for more information.

ers.);
(1) By a transit agency, as defined in RCW 81.104.015,

(e) For purposes of this section, unless otherwise speci-
fied, the term "reseller permit" hereinafter contemplates all of

for use in providing maintenance services to a regional transit
authority for bus, rail, or rail fixed guideway equipment;

(1) For the purpose of satisfying the person's obligations

the following: A copy of a reseller permit, a uniform exemp-
tion certificate authorized by RCW 82.04.470 as described in
(b) of this subsection, or data elements as described in (c) of

under an extended warranty, and the property replaces or

this subsection.

becomes an ingredient or component of the warranted prop-

erty.
(k) Tangible personal property that is incorporated as an

() _If the seller has not obtained the documentation
described in (a). (b), or (d) of this subsection, the seller is lia-
ble for the tax due unless it can sustain the burden of proving

ingredient or component of real or personal property without

that a sale is a wholesale sale by demonstrating facts and cir-

intervening use by a person who installs, repairs. cleans,

cumstances that show the sale was properly made at whole-

Emergency



WSR 10-02-058

sale. The department will consider all evidence presented by
the seller, including the circumstances of the sales transaction
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days after the sale. These examples should be used only as a
general guide. The tax results of other situations must be

itself, when determining whether the seller has met its burden
of proof. It is the seller's responsibility to provide the infor-

determined after a review of all of the facts and circum-
stances.

mation necessary to evaluate the facts and circumstances of
all sales transactions for which reseller permits are not
obtained. Facts and circumstances that should be considered
include, but are not necessarily limited to, the following:

(1) The nature of the buyer's business. The items being

i) Beginning in January of Year 1, MN Company regu-
larly makes sales to ABC Inc., a company holding a valid
reseller permit. In June of the same year, MN discovers ABC
has not provided a reseller permit. MN requests a reseller
permit from ABC and, as it will not be received within one

purchased at wholesale must be consistent with the buyer's

business. For example, a buyer having a business name of
"Ace Used Cars" would generally not be expected to be in the

hundred twenty days of many of the past sales transactions,
requests that ABC specifically identify those past sales sub-
ject to the provisions of the reseller permit. MN receives a

business of selling furniture;
(ii) The nature of the items sold. The items sold must be

reseller permit from ABC on July 1st of that year. Accompa-
nying the reseller permit is a memo providing a list of the

of a type that would normally be purchased at wholesale by

invoice numbers for all past sales transactions through May

the buyer: and

(ii1) Additional documentation. Other available docu-
ments, such as purchase orders and shipping instructions,
should be considered in determining whether they support a
finding that the sales are sales at wholesale.

(g) If the seller is required to make payment to the

15th of that year. This memo also states that the provisions
of the reseller permit apply to all past and future sales, includ-
ing those listed. MN Company has satisfied the requirement
that it obtain a reseller permit specific to the sales in question.

(i1) XYZ Company makes three sales to MP Inc., a com-
pany holding a valid reseller permit, in October of Year 1 and

department, and later is able to present the department with

does not charge retail sales tax. In the review of its reseller

proper documentation or prove by facts and circumstances

permit file in April of the following year, XYZ discovers it

that the sales in question are wholesale sales, the seller may

has not received a reseller permit from MP Inc., and immedi-

in writing request a refund of the taxes paid along with the

ately requests it. As it will not be received within one hun-

applicable interest. Both the request and the documentation

dred twenty days of the sales in question, XYZ requests that

or proof that the sales in question are wholesale sales must be

MP provide a reseller permit and a list identifying the sales in

submitted to the department within the statutory time limita-

question. MP provides XYZ with a reseller permit and does

tions provided by RCW 82.32.060. (See WAC 458-20-229

not identify the sales in question, but simply states that the

Refunds.) However, refer to (k) of this subsection in the

permit "applies to all past purchases." XYZ Company has

event of an audit situation.

(h) Timing requirements for single orders with multi-

ple billings. If a single order or contract will result in multi-
ple billings to the buyer, and a reseller permit was not

obtained or on file at the time the order was placed or the con-
tract entered, a reseller permit must be received by the seller

within one hundred twenty days after the first billing. For

example, a subcontractor entering into a construction con-
tract for which it has not received a reseller permit must

obtain it within one hundred twenty days of the initial con-
struction draw request, even though the construction project
may not be completed at that time and additional draw
requests will follow.

(i) Requirements for reseller permits obtained after

one hundred twenty days have passed. If a reseller permit

not satisfied its responsibility to obtain an appropriate reseller
permit. As XYZ failed to secure a reseller permit within a
reasonable period of time, XYZ must obtain a reseller permit
specifically identifying the sales in question or prove through
other facts and circumstances that these sales are wholesale
sales. (Refer to (f) of this subsection for information on how
a seller can prove through other facts and circumstances that
a sale is a wholesale sale.) It remains the seller's burden to
prove the wholesale nature of the sales made to a buyer if the
seller has not obtained a reseller permit within one hundred
twenty days of the sale.

(k) Additional time to secure documentation in audit
situation. If in event of an audit the department discovers
that the seller has not secured. as described in this subsection,
the necessary reseller permits and/or documentation, the

is obtained more than one hundred twenty days after the sale

seller will generally be allowed one hundred twenty days in

or sales in question, the buyer must specifically identify the
sale or sales to which it applies. The reseller permit must be
accompanied by other documentation signed by the buyer

which to obtain and present appropriate reseller permits
and/or documentation, or prove by facts and circumstances
the sales in question are wholesale sales. The time allotted to

specifically identifying the sales in question and stating that

the seller will commence from the date the auditor initially

the provisions of the accompanying reseller permit apply. A

provides the seller with the results of the auditor's wholesale

nonspecific reseller permit that is not obtained within one

sales review. The processing of the audit report will not be

hundred twenty days is generally not, in and of itself, accept-

delayed as a result of the seller's failure within the allotted

able proof of the wholesale nature of the sales in question.

time to secure and present appropriate documentation, or its

The reseller permit and/or required documentation must be

inability to prove by facts and circumstances that the sales in

obtained within the statutory time limitations provided by

question were wholesale sales.

RCW 82.32.050.
(j) Examples. The following examples explain the

seller's documentary requirements in typical situations when

(8) Penalty for improper use of reseller permit. Any
buyer who uses a reseller permit to purchase items or services
without payment of sales tax and who is not entitled to use the

obtaining a reseller permit more than one hundred twenty
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cent of the tax due on the improperly purchased item or ser-
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reseller permits, see WAC 458-20-10201 (Application pro-

vice. See RCW 82.32.291. This penalty is in addition to all

cess and eligibility requirements for reseller permits).

other taxes, penalties, and interest due, and can be imposed
even if there was no intent to evade the payment of retail sales
tax. The penalty will be assessed by the department and
applies only to the buyer. However, see subsection (12) of
this section for situations in which the department may waive
the penalty.

Persons who purchase articles or services for dual pur-
poses (i.e., some for their own consumption and some for
resale) should refer to subsection (11) of this section to deter-
mine whether they may furnish a reseller permit to the seller.

(9) Sales to nonresident buyers. If the buyer is a non-
resident who is not engaged in business in this state and is not
required to be registered with the department under RCW
82.32.030 but buys articles here for the purpose of resale in
the regular course of business outside this state, the seller
may accept the following from the buyer in lieu of a reseller
permit:

(a) A properly completed uniform sales and use tax
exemption certificate developed by the multistate tax com-
mission; or

(b) A properly completed uniform exemption certificate
approved by the streamlined sales and use tax agreement
governing board. Nonresident buyers who are not required to
be registered with the department under RCW 82.32.030 are
nonetheless eligible to apply for and receive a reseller permit.
For more information about the application process and eligi-
bility requirements for reseller permits, see WAC 458-20-
10201 (Application process and eligibility requirements for
reseller permits).

(10) Sales to farmers. Farmers selling agricultural
products only at wholesale are not required to register with
the department. (See WAC 458-20-101 Tax registration and
tax reporting.)

(a) Farmers who are required to be registered with the
department must obtain a reseller permit to substantiate

Farmers may refer to WAC 458-20-210 (Sales of tangi-

ble personal property for farming—Sales of agricultural
products by farmers) for an explanation of the types of prop-

erty or services a farmer may purchase at wholesale.

(11) Purchases for dual purposes. A buyer normally
engaged in both consuming and reselling certain types of tan-
gible personal property. and not able to determine at the time
of purchase whether the particular property purchased will be
consumed or resold, must purchase according to the general
nature of the buyer's business. RCW 82.08.130. If the buyer
principally consumes the articles in question, the buyer
should not give a reseller permit for any part of the purchase.
If the buyer principally resells the articles. the buyer may fur-
nish a reseller permit for the entire purchase. For the pur-
poses of this subsection, the term "principally" means greater
than fifty percent.

(a) Deferred sales tax liability. If the buyer gives a
reseller permit for all purchases and thereafter consumes
some of the articles purchased. the buyer must remit the
deferred sales tax on the value of the article used to the
department. The deferred sales tax liability should be
reported under the use tax classification on the buyer's excise
tax return.

(i) Buyers making purchases for dual purposes under the

provisions of a reseller permit must remit deferred sales tax
on all products or services they consume. If'the buyer fails to
make a good faith effort to remit this tax liability, the penalty
for the misuse of resale privileges may be assessed. This pen-
alty will apply to the unremitted portion of the deferred sales
tax liability.

A buyer will generally be considered to be making a
good faith effort to report its deferred sales tax liability if the

buyer discovers a minimum of eighty percent of the deferred
sales tax liability within one hundred twenty days of pur-

wholesale purchases. In lieu of a copy of a reseller permit

chase, and remits the full amount of the discovered tax liabil-

issued by the department, a seller may accept from a farmer

ity upon the next excise tax return. However, if the buyer

that is required to be registered with the department a prop-

does not satisfy this eighty percent threshold and can show by

erly completed Farmers' Certificate for Wholesale Purchases
and Sales Tax Exemptions as long as that certificate includes

other facts and circumstances that it made a good faith effort
to report the tax liability, the penalty will not be assessed.

the reseller permit number issued by the department to the

Likewise, if the department can show by other facts and cir-

farmer.
(b) Farmers not required to be registered with the depart-

cumstances that the buyer did not make a good faith effort in
remitting its tax liability the penalty will be assessed, even if

ment may provide, and the seller may accept, any of the fol-

the eighty percent threshold is satisfied.

lowing documents to substantiate the wholesale nature of a
purchase in lieu of a reseller permit:

(1) A Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions;

(ii) A properly completed uniform sales and use tax
exemption certificate developed by the multistate tax com-
mission; or

(iii) A properly completed uniform exemption certificate

(ii) The following example illustrates the use of a reseller

permit for dual-use purchases. This example should be used
only as a general guide. The tax status of other situations

must be determined after a review of all of the facts and cir-
cumstances. BC Contracting operates both as a prime con-
tractor and speculative builder of residential homes. BC
Contracting purchases building materials from Seller D that
are principally incorporated into projects upon which BC acts

approved by the streamlined sales and use tax agreement

governing board.
Farmers who are not required to be registered with the

as a prime contractor. BC provides Seller D with a reseller
permit and purchases all building materials at wholesale. BC
must remit deferred sales tax upon all building materials

department under RCW 82.32.030 are nonetheless eligible to

incorporated into the speculative projects to be considered to

apply for and receive a reseller permit. For more information

be properly using its resale privileges. The failure to make a

about the application process and eligibility requirements for

good faith effort to identify and remit this tax liability may
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result in the assessment of the fifty percent penalty for the
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use of the reseller permit or the penalty. In all cases the bur-

misuse of resale privileges.
(b) Tax paid at source deduction. If the buyer has not
provided a reseller permit to the seller but has paid retail sales

den of proving the facts is upon the buyer.
(a) Considerations for waiver. Situations under which
a waiver of the penalty will be considered by the department

tax on all articles of tangible personal property and subse-
quently resells a portion of the articles, the buyer must collect

the retail sales tax from its retail customers as provided by

include, but are not necessarily limited to, the following:
(1) The reseller permit was properly used to purchase
products or services for dual purposes, or the buyer was eligi-

law. When reporting these sales on the excise tax return, the

ble to furnish the reseller permit, and the buyer made a good

buyer may then claim a deduction in the amount the buyer

faith effort to discover all of its deferred sales tax liability

paid for the property resold.
(1) This deduction may be claimed under the retail sales

within one hundred twenty days of purchase, and the buyer
remitted the discovered tax liability upon the next excise tax

tax classification only. It must be identified as a "taxable

return. (Refer to subsection (11)(a)(i) of this section for an

amount for tax paid at source" deduction on the deduction

explanation of what constitutes "good faith effort.")

detail worksheet, which must be filed with the excise tax
return. Failure to properly identify the deduction may result

(ii) The reseller permit was furnished and/or purchases

were made without the knowledge of the buyer and had no

in the disallowance of the deduction. When completing the

connection with the buyer's business activities. However, the

local sales tax portion of the tax return, the deduction must be

penalty for the misuse of resale privileges may be applied to

computed at the local sales tax rate paid to the seller, and
credited to the seller's tax location code.

(ii) The following example illustrates the tax paid at
source deduction on or after July 1. 2008. This example
should be used only as a general guide. The tax status of

the person actually furnishing and/or using the reseller permit
without knowledge of the buyer.
(b) One time waiver of penalty for inadvertent or

unintentional misuse of reseller permits. The penalty pre-
scribed for the misuse of the reseller permit may be waived or

other situations must be determined after a review of all of

canceled on a one time only basis if such misuse was inad-

the facts and circumstances. Seller A is located in Spokane,

Washington, and purchases equipment parts for dual pur-

poses from a supplier located in Seattle, Washington. The
supplier ships the parts to Spokane. Seller A does not furnish

vertent or unintentional, and the item was purchased for use
within the business. If the department does grant a one time

waiver of the penalty, the buyer will be provided written noti-
fication at that time.

a reseller permit for the purchase, and remits retail sales tax
to the supplier at the Spokane tax rate. A portion of these
parts are sold and shipped to Customer B in Kennewick, with
retail sales tax collected at the Kennewick tax rate. Seller A
must report the amount of the sale to Customer B on its excise
tax return and compute the local sales tax liability using the
Kennewick location code (0302) and rate. Seller A would
claim the tax paid at source deduction for the cost of the parts
resold to Customer B and compute the local sales tax credit
using the Spokane location code (3210) and rate.

(iii) Claim for deduction will be allowed only if the tax-

¢) Examples. The following are examples of typical
situations where the fifty percent penalty for the misuse of
resale privileges will or will not be assessed. These examples
should be used only as a general guide. The tax status of
other situations must be determined after a review of all of
the facts and circumstances.

(1) ABC Manufacturing purchases electrical wiring and
tools from X Supply. The electrical wiring is purchased for
dual purposes, i.e., for resale and for consumption, with more

than fifty percent of the wiring purchases becoming a compo-
nent of items that ABC manufactures for sale. ABC Manu-

payer keeps and preserves records in support of the deduction

facturing furnishes a reseller permit to X Supply specifying

that include the names of the persons from whom such arti-

"electrical wiring" as the category of items purchased for

cles were purchased, the date of the purchase, the type of arti-

resale. ABC regularly reviews its purchases and remits

cles, the amount of the purchase and the amount of tax that

deferred sales tax upon the wiring it uses as a consumer.

was paid.
(iv) Should the buyer resell the articles at wholesale, or

ABC is subsequently audited by the department and it is
discovered that ABC Manufacturing failed to remit deferred

under other situations where retail sales tax is not to be col-

sales tax upon three purchases of wiring for consumption.

lected, the claim for the tax paid at source deduction on a par-

The unreported tax liability attributable to these three pur-

ticular excise tax return may result in a credit. In such cases,

chases is less than five percent of the total deferred sales tax

the department will issue a credit notice that may be used

liability for wiring purchases made from X Supply. It is also

against future tax liabilities. However, a taxpayer may

determined that the failure to remit deferred sales tax upon

request in writing a refund from the department.
(12) Waiver of penalty for misuse of reseller permits.

these purchases was merely an oversight. The fifty percent
penalty for the misuse of resale privileges does not apply,

The department may waive the penalty imposed for misuse of

even though ABC failed to remit deferred sales tax on these

reseller permits upon finding that the use of the reseller per-
mit to purchase items or services by a person not entitled to
use the reseller permit for that purpose was due to circum-
stances beyond the control of the buyer. However, the use of
a reseller permit to purchase items or services for personal
use outside of the business does not qualify for the waiver or

purchases. The reseller permit was properly furnished, and
ABC remitted to the department more than eighty percent of

the deferred sales tax liability for wiring purchases from X
Supply.
(ii) During a routine audit examination of a jewelry store,

the department discovers that a dentist has furnished a

cancellation of the penalty. The penalty will not be waived

reseller permit for the purchase of a necklace. The reseller

merely because the buyer was not aware of either the proper

permit indicates that in addition to operating a dentistry prac-
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tice, the dentist also sells jewelry. The reseller permit con-
tains the information required under RCW 82.04.470.

Upon further investigation, the department finds that the
dentist is not engaged in selling jewelry. The department will
look to the dentist for payment of the applicable retail sales
tax. In addition, the dentist will be assessed the fifty percent
penalty for the misuse of resale privileges. The penalty will
not be waived or canceled as the dentist misused the resale
privileges to purchase a necklace for personal use.

(iii) During a routine audit examination of a computer

dealer, it is discovered that a reseller permit was obtained
from a bookkeeping service. Upon further investigation it is
discovered that the bookkeeping service had no knowledge of
the reseller permit, and had made no payment to the computer
dealer. The employee who furnished the reseller permit had
purchased the computer for personal use, and had personally
made payment to the computer dealer.

The fifty percent penalty for the misuse of the resale
privileges will be waived for the bookkeeping service. The
bookkeeping service had no knowledge of the purchase or
unauthorized use of the reseller permit. However, the depart-
ment will look to the employee for payment of the taxes and
the fifty percent penalty for the misuse of resale privileges.

(iv) During an audit examination it is discovered that

XYZ Corporation, a duplicating company, purchased copy-
ing equipment for its own use. XYZ Corporation furnished a
reseller permit to the seller despite the fact that XYZ does not
sell copying equipment. XYZ also failed to remit either the
deferred sales or use tax to the department. As a result of a
previous investigation by the department, XYZ had been
informed in writing that retail sales and/or use tax applied to
all such purchases. The fifty percent penalty for the misuse
of resale privileges will be assessed. XYZ was not entitled to
provide a reseller permit for the purchase of copying equip-
ment, and had previously been so informed. The penalty will
apply to the unremitted deferred sales tax liability.

(v) Y Construction furnished a reseller permit to a build-
ing material supplier for the purchase of "pins" and "loads."
The "pins" are fasteners that become a component part of the
finished structure. The "load" is a powder charge that is used
to drive the "pin" into the materials being fastened together.
Y Construction is informed during the course of an audit
examination that it is considered the consumer of the "loads"
and may not furnish a reseller permit for its purchase thereof.
Y Construction indicates that it was unaware that a reseller
permit could not be issued for the purchase of "loads," and
there is no indication that Y Construction had previously
been so informed.

The failure to be aware of the proper use of the reseller
permit is not generally grounds for waiving the fifty percent
penalty for the misuse of resale privileges. However, Y Con-
struction does qualify for the "one time only" waiver of the
penalty as the misuse of the resale privilege was uninten-
tional and the "loads" were purchased for use within the busi-
ness.

(13) Reseller permit revocation or other invalidation.
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a) A taxpayer who ceases to engage in business will
have its tax reporting account closed by the department. The
account can be closed per the request of the taxpayer or

administratively by the department. The department will
administratively close a tax reporting account if a taxpayer
has not reported any gross income or filed a return within the
last two years. For more information about administrative
closure and reopening of taxpayer accounts, see WAC 458-
20-101 (14) and (15).

(b) The department may revoke a reseller permit of a tax-
payer for any of the following reasons:

(1) The taxpayer used or allowed or caused its reseller
permit to be used to purchase any item or service without
payment of sales tax, but the taxpayer or other purchaser was
not entitled to use the reseller permit for the purchase;

(i1) The department issued the reseller permit to the tax-
payer in error;

(iii) The department determines that the taxpayer is no
longer entitled to make purchases at wholesale; or

(iv) The department determines that revocation of the
reseller permit would be in the best interest of collecting
taxes due under Title 82 RCW.

(c) A taxpayer whose reseller permit has been revoked or
whose tax reporting account has been administratively closed
by the department as discussed in (a) of this subsection will
receive notice of the revocation or invalidation in writing.
The revocation or invalidation is effective on the date speci-
fied in the revocation or invalidation notice. Use of a revoked
or invalidated permit will result in the penalty for improper
use of a reseller permit as discussed in subsection (8) of this
section.

(d) A taxpayer who wishes to have its reseller permit
reinstated after invalidation or revocation must apply to the
department. For more information about the application pro-
cess for reseller permits, see WAC 458-20-10201 (Applica-
tion process and eligibility requirements for reseller permits).

(e) The department may refuse to reinstate a reseller per-
mit revoked under (b)(i) of this subsection until all taxes,
penalties, and interest due on any improperly purchased item
or service have been paid in full. In the event a taxpayer
whose reseller permit has been revoked under (b)(i) of this

subsection reorganizes, the new business resulting from the

reorganization is not entitled to a reseller permit until all
taxes, penalties, and interest due on any improperly pur-

chased item or service have been paid in full.

(f) For purposes of this subsection, "reorganize" or "reor-
ganization" means:

(i) The transfer, however affected, of a majority of the
assets of one business to another business where any of the

persons having an interest in the ownership or management
in the former business maintain an ownership or management
interest in the new business, either directly or indirectly;

(ii) A mere change in identity or form of ownership,
however affected; or

(ii1) The new business is a mere continuation of the

former business based on significant shared features such as
owners, personnel, assets, or general business activity.

A reseller permit is no longer valid if the taxpayer's certificate
of registration is revoked by the department or if the taxpayer

(14) Voluntary verification. Pursuant to RCW 82.32.-
785, the department has developed a system available on its

otherwise ceases to engage in business.

internet site that allows sellers to voluntarily verify the valid-
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ity of reseller permits presented to them by their customers.
Sellers are under no obligation to use the verification system.
The system is accessible at the following link: http://dor.wa.
gov/resellerpermit.

NEW SECTION

WAC 458-20-102A Resale certificates. (1) Introduc-
tion. This section provides information regarding the use of
resale certificates, which were the documents used to sub-
stantiate the wholesale nature of a sales transaction occurring
prior to January 1, 2010. Resale certificates cannot be used to
substantiate wholesale sales made after December 31, 2009.

This section provides information that applies to periods
prior to January 1, 2010. It explains the conditions under
which a buyer may furnish a resale certificate to a seller, and
explains the information and language required on the resale
certificate. This section also provides tax reporting informa-
tion to persons who purchase articles or services for dual pur-
poses (i.e., for both resale and consumption).

(a) Legislation passed in 2009. Effective January 1,
2010, reseller permits issued by the department of revenue
(department) replace resale certificates as the documentation
necessary to substantiate the wholesale nature of a sales
transaction (chapter 563, Laws of 2009).

Businesses should consult:

* WAC 458-20-102 (Reseller permits) for more informa-
tion about the use of reseller permits to substantiate whole-
sale sales beginning January 1, 2010;

* WAC 458-20-10201 (Application process and eligibil-
ity requirements for reseller permits) for more information
about the application process and eligibility requirements for
obtaining a reseller permit; and

* WAC 458-20-10202 (Brief adjudicative proceedings
for matters related to reseller permits) for more information
about the procedures for appealing the denial of an applica-
tion for a reseller permit.

(b) Legislation passed in 2003. In 2003, the legislature
enacted legislation conforming state law to portions of the
national Streamlined Sales and Use Tax Agreement (chapter
168, Laws of 2003), which eliminates the good faith require-
ment when the seller takes from the buyer a resale certificate
and also eliminates signature requirements for certificates
provided in a format other than paper. These changes apply to
resale certificates taken on and after July 1, 2004.

(c) Legislation passed in 2007. Additional Streamlined
Sales and Use Tax Agreement legislation was enacted in
2007 (chapter 6, Laws of 2007). It eliminates the provision
that resale certificates are only valid for four years from the
date they are issued to the seller, as long as there is a recurring
business relationship between the buyer and seller. This
change is effective on July 1, 2008.

(2) What is a resale certificate? The resale certificate
is a document or combination of documents that substantiates
the wholesale nature of a sale. The resale certificate cannot be
used for purchases that are not purchases at wholesale, or
where a more specific certificate, affidavit, or other docu-
mentary evidence is required by statute or other section of
chapter 458-20 WAC. While the resale certificate may come
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in different forms, all resale certificates must satisfy the lan-
guage and information requirements of RCW 82.04.470.

(a) What is the scope of a resale certificate? Depend-
ing on the statements made on the resale certificate, the resale
certificate may authorize the buyer to purchase at wholesale
all products or services being purchased from a particular
seller, or may authorize only selected products or services to
be purchased at wholesale. The provisions of the resale certif-
icate may be limited to a single sales transaction, or may
apply to all sales transactions as long as the seller has a recur-
ring business relationship with the buyer. A "recurring busi-
ness relationship" means at least one sale transaction within a
period of twelve consecutive months. Whatever its form
and/or purpose, the resale certificate must be completed in its
entirety and signed by a person who is authorized to make
such a representation on behalf of the buyer.

(b) Who may issue and sign certificates? The buyer
may authorize any person in its employ to issue and sign
resale certificates on the buyer's behalf. The buyer is, how-
ever, responsible for the information contained on the resale
certificate. A resale certificate is not required to be completed
by every person ordering or making the actual purchase of
articles or services on behalf of the buyer. For example, a
construction company that authorizes only its bookkeeper to
issue resale certificates on its behalf may authorize both the
bookkeeper and a job foreman to purchase items under the
provisions of the resale certificate. The construction com-
pany is not required to provide, nor is the seller required to
obtain, a resale certificate signed by each person making pur-
chases on behalf of the construction company.

The buyer is responsible for educating all persons autho-
rized to issue and/or use the resale certificate on the proper
use of the buyer's resale certificate privileges.

(3) Resale certificate renewal. Prior to July 1, 2008,
resale certificates must be renewed at least every four years.
As of July 1, 2008, the requirement to renew resale certifi-
cates at least every four years has been eliminated. The buyer
must renew its resale certificate whenever a change in the
ownership of the buyer's business requires a new tax registra-
tion. (See WAC 458-20-101 Tax registration and tax report-
ing.) The buyer may not make purchases under the authority
of a resale certificate bearing a tax registration number that
has been canceled or revoked by the department of revenue
(department).

(4) Sales at wholesale. All sales are treated as retail
sales unless the seller takes from the buyer a properly exe-
cuted resale certificate. Resale certificates may only be used
for sales at wholesale and may not be used as proof of entitle-
ment to retail sales tax exemptions otherwise provided by
law.

(2) When may a buyer issue a resale certificate? The
buyer may issue a resale certificate only when the property or
services purchased are:

(1) For resale in the regular course of the buyer's business
without intervening use by the buyer;
(i) To be used as an ingredient or component part of a

new article of tangible personal property to be produced for
sale;
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(iii) A chemical to be used in processing an article to be
produced for sale (see WAC 458-20-113 on chemicals used
in processing);

(iv) To be used in processing ferrosilicon that is subse-
quently used in producing magnesium for sale;

(v) Provided to consumers as a part of competitive tele-
phone service, as defined in RCW 82.04.065;

(vi) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as
bees for use in the federal conservation reserve program or its
successor administered by the United States Department of
Agriculture; or

(vii) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as
bees for use by a farmer for producing for sale any agricul-
tural product. (See WAC 458-20-210 on sales to and by farm-
ers.)

(b) Required information. All resale certificates,
whether paper or nonpaper format, must contain the follow-
ing information:

(i) The name and address of the buyer;

(i1) The uniform business identifier or tax registration
number of the buyer, if the buyer is required to be registered
with the department;

(iii) The type of business;

(iv) The categories of items or services to be purchased
at wholesale, unless the buyer is in a business classification
that may present a blanket resale certificate as provided by
the department by rule;

(v) The date on which the certificate was provided,;

(vi) A statement that the items or services purchased
either are purchased for resale in the regular course of busi-
ness or are otherwise purchased at wholesale; and

(vil) A statement that the buyer acknowledges that the
buyer is solely responsible for purchasing within the catego-
ries specified on the certificate and that misuse of the resale
certificate subjects the buyer to a penalty of fifty percent of
the tax due, in addition to the tax, interest, and any other pen-
alties imposed by law.

(c) Additional requirements for paper certificates. In
addition to the requirements stated in (b) of this subsection,
paper certificates must contain the following:

(1) The name of the individual authorized to sign the cer-
tificate, printed in a legible fashion;

(1) The signature of the authorized individual; and

(iii) The name of the seller. RCW 82.04.470.

(5) Seller's responsibilities. When a seller receives and
accepts from the buyer a resale certificate at the time of the
sale, or has a resale certificate on file at the time of the sale,
or obtains a resale certificate from the buyer within one hun-
dred twenty days after the sale, the seller is relieved of liabil-
ity for retail sales tax with respect to the sale covered by the
resale certificate. The seller may accept a legible fax, a dupli-
cate copy of an original resale certificate, or a certificate in a
format other than paper.

(a) If the seller has not obtained an appropriate resale
certificate or other acceptable documentary evidence (see
subsection (8) of this section), the seller is personally liable
for the tax due unless it can sustain the burden of proving
through facts and circumstances that the property was sold

WSR 10-02-058

for one of the purposes set forth in subsection (4)(a) of this
section. The department will consider all evidence presented
by the seller, including the circumstances of the sales transac-
tion itself, when determining whether the seller has met its
burden of proof. It is the seller's responsibility to provide the
information necessary to evaluate the facts and circumstances
of all sales transactions for which resale certificates are not
obtained. Facts and circumstances that should be considered
include, but are not necessarily limited to, the following:

(i) The nature of the buyer's business. The items being
purchased at wholesale must be consistent with the buyer's
business. For example, a buyer having a business name of
"Ace Used Cars" would generally not be expected to be in the
business of selling furniture;

(1) The nature of the items sold. The items sold must be
of a type that would normally be purchased at wholesale by
the buyer; and

(iii) Additional documentation. Other available docu-
ments, such as purchase orders and shipping instructions,
should be considered in determining whether they support a
finding that the sales are sales at wholesale.

(b) If the seller is required to make payment to the
department, and later is able to present the department with
proper documentation or prove by facts and circumstances
that the sales in question are wholesale sales, the seller may
in writing request a refund of the taxes paid along with the
applicable interest. Both the request and the documentation
or proof that the sales in question are wholesale sales must be
submitted to the department within the statutory time limita-
tions provided by RCW 82.32.060. (See WAC 458-20-229
Refunds.) However, refer to (f) of this subsection in event of
an audit situation.

(c) Timing requirements for single orders with multi-
ple billings. If a single order or contract will result in multi-
ple billings to the buyer, and the appropriate resale certificate
was not obtained or on file at the time the order was placed or
the contract entered, the resale certificate must be received by
the seller within one hundred twenty days after the first bill-
ing. For example, a subcontractor entering into a construction
contract for which it has not received a resale certificate must
obtain the certificate within one hundred twenty days of the
initial construction draw request, even though the construc-
tion project may not be completed at that time and additional
draw requests will follow.

(d) Requirements for resale certificates obtained
after one hundred twenty days have passed. If the resale
certificate is obtained more than one hundred twenty days
after the sale or sales in question, the resale certificate must
be specific to the sale or sales. The certificate must specifi-
cally identify the sales in question on its face, or be accompa-
nied by other documentation signed by the buyer specifically
identifying the sales in question and stating that the provi-
sions of the accompanying resale certificate apply. A nonspe-
cific resale certificate that is not obtained within one hundred
twenty days is generally not, in and of itself, acceptable proof
of the wholesale nature of the sales in question. The resale
certificate and/or required documentation must be obtained
within the statutory time limitations provided by RCW
82.32.050.
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(e) Examples. The following examples explain the
seller's documentary requirements in typical situations when
obtaining a resale certificate more than one hundred twenty
days after the sale. These examples should be used only as a
general guide. The tax results of other situations must be
determined after a review of all of the facts and circum-
stances.

(1) Beginning in January of year 1, MN Company regu-
larly makes sales to ABC Inc. In June of the same year, MN
discovers ABC has not provided a resale certificate. MN
requests a resale certificate from ABC and, as the resale cer-
tificate will not be received within one hundred twenty days
of many of the past sales transactions, requests that the resale
certificate specifically identify those past sales subject to the
provisions of the certificate. MN receives a legible fax copy
of an original resale certificate from ABC on July Ist of that
year. Accompanying the resale certificate is a memo provid-
ing a list of the invoice numbers for all past sales transactions
through May 15th of that year. This memo also states that the
provisions of the resale certificate apply to all past and future
sales, including those listed. MN Company has satisfied the
requirement that it obtain a resale certificate specific to the
sales in question.

(i1) XYZ Company makes three sales to MP Inc. in Octo-
ber of year 1 and does not charge retail sales tax. In the
review of its resale certificate file in April of the following
year, XYZ discovers it has not received a resale certificate
from MP Inc. and immediately requests a certificate. As the
resale certificate will not be received within one hundred
twenty days of the sales in question, XYZ requests that MP
provide a resale certificate identifying the sales in question.
MP provides XYZ with a resale certificate that does not iden-
tify the sales in question, but simply states "applies to all past
purchases." XYZ Company has not satisfied its responsibility
to obtain an appropriate resale certificate. As XYZ failed to
secure a resale certificate within a reasonable period of time,
XYZ must obtain a certificate specifically identifying the
sales in question or prove through other facts and circum-
stances that these sales are wholesale sales. (Refer to (a) of
this subsection for information on how a seller can prove
through other facts and circumstances that a sale is a whole-
sale sale.) It remains the seller's burden to prove the whole-
sale nature of the sales made to a buyer if the seller has not
obtained a valid resale certificate within one hundred twenty
days of the sale.

(f) Additional time to secure documentation in audit
situation. If in event of an audit the department discovers
that the seller has not secured, as described in this subsection
(5), the necessary resale certificates and/or documentation,
the seller will generally be allowed one hundred twenty days
in which to obtain and present appropriate resale certificates
and/or documentation, or prove by facts and circumstances
the sales in question are wholesale sales. The time allotted to
the seller shall commence from the date the auditor initially
provides the seller with the results of the auditor's wholesale
sales review. The processing of the audit report will not be
delayed as a result of the seller's failure within the allotted
time to secure and present appropriate documentation, or its
inability to prove by facts and circumstances that the sales in
question were wholesale sales.
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(6) Penalty for improper use. Any buyer who uses a
resale certificate to purchase items or services without pay-
ment of sales tax and who is not entitled to use the certificate
for the purchase will be assessed a penalty of fifty percent of
the tax due on the improperly purchased item or service. This
penalty is in addition to all other taxes, penalties, and interest
due, and can be imposed even if there was no intent to evade
the payment of retail sales tax. The penalty will be assessed
by the department and applies only to the buyer. However,
see subsection (12) of this section for situations in which the
department may waive the penalty.

Persons who purchase articles or services for dual pur-
poses (i.e., some for their own consumption and some for
resale) should refer to subsection (11) of this section to deter-
mine whether they may give a resale certificate to the seller.

(7) Resale certificate - suggested form. While there
may be different forms of the resale certificate, all resale cer-
tificates must satisfy the language and information require-
ments provided by RCW 82.04.470. The resale certificate is
available on the department's internet site at http://dor.wa.
gov, or can be obtained by calling the department's telephone
information center at 1-800-647-7706 or by writing:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478

A resale certificate may be in any other form that con-
tains substantially the same information and language, except
that certificates provided in a format other than paper are not
required to include the printed name of the person authorized
to sign the certificate, the signature of the authorized individ-
ual, or the name of the seller.

Effective July 1, 2008, buyers also have the option of
using a Streamlined Sales and Use Tax Agreement Certifi-
cate of Exemption, which has been modified for Washington
state laws. It can also be found on the department's internet
site at http://dor.wa.gov.

(a) Buyer's responsibility to specify products or ser-
vices purchased at wholesale. RCW 82.04.470 requires the
buyer making purchases at wholesale to specify the kinds of
products or services subject to the provisions of the resale
certificate. A buyer who will purchase some of the items at
wholesale, and consume and pay tax on some other items
being purchased from the same seller, must use terms specific
enough to clearly indicate to the seller what kinds of products
or services the buyer is authorized to purchase at wholesale.

(1) The buyer may list the particular products or services
to be purchased at wholesale, or provide general category
descriptions of these products or services. The terms used to
describe these categories must be descriptive enough to
restrict the application of the resale certificate provisions to
those products or services that the buyer is authorized to pur-
chase at wholesale. The following are examples of terms used
to describe categories of products purchased at wholesale,
and businesses that may be eligible to use such terms on their
resale certificates:

(A) "Hardware" for use by a general merchandise or
building material supply store, "computer hardware" for use
by a computer retailer;
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(B) "Paint" or "painting supplies" for use by a general
merchandise or paint retailer, "automotive paint" for use by
an automotive repair shop; and

(C) "Building materials" or "subcontract work" for use
by prime contractors performing residential home construc-
tion, "wiring" or "lighting fixtures" for use by an electrical
contractor.

(i1) The buyer must remit retail sales tax on any taxable
product or service not listed on the resale certificate provided
to the seller. If the buyer gave a resale certificate to the seller
and later used an item listed on the certificate, or if the seller
failed to collect the sales tax on items not listed on the certif-
icate, the buyer must remit the deferred sales or use tax due
directly to the department.

(iii)) RCW 82.08.050 provides that each seller shall col-
lect from the buyer the full amount of retail sales tax due on
each retail sale. If the department finds that the seller has
engaged in a consistent pattern of failing to properly charge
sales tax on items not purchased at wholesale (i.e., not listed
on the resale certificate), it may hold the seller liable for the
uncollected sales tax.

(iv) Persons having specific questions regarding the use
of terms to describe products or services purchased at whole-
sale may submit their questions to the department for ruling.
The department may be contacted on the internet at
http://dor.wa.gov/ or by writing:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478

(b) Blanket resale certificates. A buyer who will pur-
chase at wholesale all of the products or services being pur-
chased from a particular seller will not be required to specif-
ically describe the items or item categories on the resale cer-
tificate. If the certificate form provides for a description of
the products or services being purchased at wholesale the
buyer may specify "all products and/or services" (or make a
similar designation). A resale certificate completed in this
manner is often described as a blanket resale certificate.

(1) The resale certificate used by the buyer must, in all
cases, be completed in its entirety. A resale certificate in
which the section for the description of the items being pur-
chased at wholesale is left blank by the buyer will not be con-
sidered a properly executed resale certificate.

(i1) As of July 1, 2008, renewal or updating of blanket
resale certificates is not required as long as the seller has a
recurring business relationship with the buyer. A "recurring
business relationship" means at least one sale transaction
within a period of twelve consecutive months.

To effectively administer this provision during an audit,
the department will accept a resale certificate as evidence for
wholesale sales that occur within four years of the certifi-
cate's effective date without evidence of sales transactions
being made once every twelve months. For sales transactions
made more than four years after the date of the properly com-
pleted resale certificate, the seller must substantiate that a
recurring business relationship with the buyer has occurred
for any sales outside the period of more than four years after
the effective date of the resale certificate.
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(c) Resale certificates for single transactions. If the
resale certificate is used for a single transaction, the language
and information required of a resale certificate may be writ-
ten or stamped upon a purchase order or invoice. The lan-
guage contained in a "single use" resale certificate should be
modified to delete any reference to subsequent orders or pur-
chases.

(d) Examples. The following examples explain the
proper use of types of resale certificates in typical situations.
These examples should be used only as a general guide. The
tax status of other situations must be determined after a
review of all of the facts and circumstances.

(i) ABC is an automobile repair shop purchasing auto-
mobile parts for resale and tools for its own use from DE Sup-
ply. ABC must provide DE Supply with a resale certificate
limiting the certificate's application to automobile part pur-
chases. However, should ABC withdraw parts from inven-
tory to install in its own tow truck, deferred retail sales tax or
use tax must be remitted directly to the department. The
buyer has the responsibility to report deferred retail sales tax
or use tax upon any item put to its own use, including items
for which it gave a resale certificate and later used for its own
use.

(i) X Company is a retailer selling lumber, hardware,
tools, automotive parts, and household appliances. X Com-
pany regularly purchases lumber, hardware, and tools from Z
Distributing. While these products are generally purchased
for resale, X Company occasionally withdraws some of these
products from inventory for its own use. X Company may
provide Z Distributing with a resale certificate specifying "all
products purchased" are purchased at wholesale. However,
whenever X Company removes any product from inventory
to put to its own use, deferred retail sales tax or use tax must
be remitted to the department.

(iii)) TM Company is a manufacturer of electric motors.
When making purchases from its suppliers, TM issues a
paper purchase order. This purchase order contains the infor-
mation required of a resale certificate and a signature of the
person ordering the items on behalf of TM. This purchase
order includes a box that, if marked, indicates to the supplier
that all or certain designated items purchased are being pur-
chased at wholesale.

When the box indicating the purchases are being made at
wholesale is marked, the purchase order can be accepted as a
resale certificate. As TM Company's purchase orders are
being accepted as resale certificates, they must be retained by
the seller for at least five years. (See WAC 458-20-254
Recordkeeping.)

(8) Other documentary evidence. Other documentary
evidence may be used by the seller and buyer in licu of the
resale certificate form described in this section. However,
this documentary evidence must collectively contain the
information and language generally required of a resale cer-
tificate. The conditions and restrictions applicable to the use
of resale certificates apply equally to other documentary evi-
dence used in lieu of the resale certificate form in this section.
The following are examples of documentary evidence that
will be accepted to show that sales were at wholesale:

(a) Combination of documentary evidence. A combi-
nation of documentation kept on file, such as a membership
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card or application, and a sales invoice or "certificate" taken
at the point of sale with the purchases listed, provided:

(i) The documentation kept on file contains all informa-
tion required on a resale certificate, including, for paper cer-
tificates, the names and signatures of all persons authorized
to make purchases at wholesale; and

(1) The sales invoice or "certificate" taken at the point of
sale must contain the following:

(A) Language certifying the purchase is made at whole-
sale, with acknowledgment of the penalties for the misuse of
resale certificate privileges, as generally required of a resale
certificate; and

(B) The name and registration number of the buyer/busi-
ness, and, if a paper certificate, an authorized signature.

(b) Contracts of sale. A contract of sale that within the
body of the contract provides the language and information
generally required of a resale certificate. The contract of sale
must specify the products or services subject to the resale cer-
tificate privileges.

(c) Other preapproved documentary evidence. Any
other documentary evidence that has been approved in
advance and in writing by the department.

(9) Sales to nonresident buyers. If the buyer is a non-
resident who is not engaged in business in this state, but buys
articles here for the purpose of resale in the regular course of
business outside this state, the seller must take from the buyer
aresale certificate as described in this section. The seller may
accept a resale certificate from an unregistered nonresident
buyer with the registration number information omitted, pro-
vided the balance of the resale certificate is completed in its
entirety. The resale certificate should contain a statement that
the items are being purchased for resale outside Washington.

(10) Sales to farmers. Farmers selling agricultural
products only at wholesale are not required to register with
the department. (See WAC 458-20-101 Tax registration and
tax reporting.) When making wholesale sales to farmers
(including farmers operating in other states), the seller must
take from the farmer a resale certificate as described in this
section. Farmers not required to be registered with the depart-
ment may provide, and the seller may accept, resale certifi-
cates with the registration number information omitted, pro-
vided the balance of the certificates are completed in full.
Persons making sales to farmers should also refer to WAC
458-20-210 (Sales of tangible personal property for farm-
ing—Sales of agricultural products by farmers).

(11) Purchases for dual purposes. A buyer normally
engaged in both consuming and reselling certain types of tan-
gible personal property, and not able to determine at the time
of purchase whether the particular property purchased will be
consumed or resold, must purchase according to the general
nature of his or her business. RCW 82.08.130. If the buyer
principally consumes the articles in question, the buyer
should not give a resale certificate for any part of the pur-
chase. If the buyer principally resells the articles, the buyer
may issue a resale certificate for the entire purchase. For the
purposes of this subsection, the term "principally" means
greater than fifty percent.

(a) Deferred sales tax liability. If the buyer gives a
resale certificate for all purchases and thereafter consumes
some of the articles purchased, the buyer must set up in his or
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her books of account the value of the article used and remit to
the department the applicable deferred sales tax. The deferred
sales tax liability should be reported under the use tax classi-
fication on the buyer's excise tax return.

(1) Buyers making purchases for dual purposes under the
provisions of a resale certificate must remit deferred sales tax
on all products or services they consume. If the buyer fails to
make a good faith effort to remit this tax liability, the penalty
for the misuse of resale certificate privileges may be
assessed. This penalty will apply to the unremitted portion of
the deferred sales tax liability.

A buyer will generally be considered to be making a
good faith effort to report its deferred sales tax liability if the
buyer discovers a minimum of eighty percent of the tax liabil-
ity within one hundred twenty days of purchase, and remits
the full amount of the discovered tax liability upon the next
excise tax return. However, if the buyer does not satisfy this
eighty percent threshold and can show by other facts and cir-
cumstances that it made a good faith effort to report the tax
liability, the penalty will not be assessed. Likewise, if the
department can show by other facts and circumstances that
the buyer did not make a good faith effort in remitting its tax
liability the penalty will be assessed, even if the eighty per-
cent threshold is satisfied.

(i1) The following example illustrates the use of a resale
certificate for dual-use purchases. This example should be
used only as a general guide. The tax status of other situations
must be determined after a review of all of the facts and cir-
cumstances. BC Contracting operates both as a prime con-
tractor and speculative builder of residential homes. BC Con-
tracting purchases building materials from Seller D that are
principally incorporated into projects upon which BC acts as
a prime contractor. BC provides Seller D with a resale certif-
icate and purchases all building materials at wholesale. BC
must remit deferred sales tax upon all building materials
incorporated into the speculative projects to be considered to
be properly using its resale certificate privileges. The failure
to make a good faith effort to identify and remit this tax lia-
bility may result in the assessment of the fifty percent penalty
for the misuse of resale certificate privileges.

(b) Tax paid at source deduction. If the buyer has not
given a resale certificate, but has paid retail sales tax on all
articles of tangible personal property and subsequently resells
a portion of the articles, the buyer must collect the retail sales
tax from its retail customers as provided by law. When
reporting these sales on the excise tax return, the buyer may
then claim a deduction in the amount the buyer paid for the
property resold.

(i) This deduction may be claimed under the retail sales
tax classification only. It must be identified as a "taxable
amount for tax paid at source" deduction on the deduction
detail worksheet, which must be filed with the excise tax
return. Failure to properly identify the deduction may result
in the disallowance of the deduction. When completing the
local sales tax portion of the tax return, the deduction must be
computed at the local sales tax rate paid to the seller, and
credited to the seller's tax location code.

(i1) The following example illustrates the tax paid at
source deduction on or after July 1, 2008. This example
should be used only as a general guide. The tax status of other
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situations must be determined after a review of all of the facts
and circumstances. Seller A is located in Spokane, Washing-
ton and purchases equipment parts for dual purposes from a
supplier located in Seattle, Washington. The supplier ships
the parts to Spokane. Seller A does not issue a resale certifi-
cate for the purchase, and remits retail sales tax to the sup-
plier at the Spokane tax rate. A portion of these parts are sold
and shipped to Customer B in Kennewick, with retail sales
tax collected at the Kennewick tax rate. Seller A must report
the amount of the sale to Customer B on its excise tax return,
compute the local sales tax liability at the Kennewick rate,
and code this liability to the location code for Kennewick
(0302). Seller A would claim the tax paid at source deduction
for the cost of the parts resold to Customer B, compute the
local sales tax credit at the Spokane rate, and code this deduc-
tion amount to the location code for Spokane (3210).

(iii) Claim for deduction will be allowed only if the tax-
payer keeps and preserves records in support of the deduction
that show the names of the persons from whom such articles
were purchased, the date of the purchase, the type of articles,
the amount of the purchase and the amount of tax that was
paid.

(iv) Should the buyer resell the articles at wholesale, or
under other situations where retail sales tax is not to be col-
lected, the claim for the tax paid at source deduction on a par-
ticular excise tax return may result in a credit. In such cases,
the department will issue a credit notice that may be used
against future tax liabilities. However, a taxpayer may
request in writing a refund from the department.

(12) Waiver of penalty for resale certificate misuse.
The department may waive the penalty imposed for resale
certificate misuse upon finding that the use of the certificate
to purchase items or services by a person not entitled to use
the certificate for that purpose was due to circumstances
beyond the control of the buyer. However, the use of a resale
certificate to purchase items or services for personal use out-
side of the business does not qualify for the waiver or cancel-
lation of the penalty. The penalty will not be waived merely
because the buyer was not aware of either the proper use of
the resale certificate or the penalty. In all cases the burden of
proving the facts is upon the buyer.

(a) Considerations for waiver. Situations under which
a waiver of the penalty will be considered by the department
include, but are not necessarily limited to, the following:

(i) The resale certificate was properly used to purchase
products or services for dual purposes; or the buyer was eligi-
ble to issue the resale certificate; and the buyer made a good
faith effort to discover all of its deferred sales tax liability
within one hundred twenty days of purchase; and the buyer
remitted the discovered tax liability upon the next excise tax
return. (Refer to subsection (11)(a)(i) of this section for an
explanation of what constitutes "good faith effort.")

(i1)) The certificate was issued and/or purchases were
made without the knowledge of the buyer, and had no con-
nection with the buyer's business activities. However, the
penalty for the misuse of resale certificate privileges may be
applied to the person actually issuing and/or using the resale
certificate without knowledge of the buyer.

(b) One time waiver of penalty for inadvertent or
unintentional resale certificate misuse. The penalty pre-
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scribed for the misuse of the resale certificate may be waived
or canceled on a one time only basis if such misuse was inad-
vertent or unintentional, and the item was purchased for use
within the business. If the department does grant a one time
waiver of the penalty, the buyer will be provided written noti-
fication at that time.

(c) Examples. The following are examples of typical sit-
uations where the fifty percent penalty for the misuse of
resale privileges will or will not be assessed. These examples
should be used only as a general guide. The tax status of other
situations must be determined after a review of all of the facts
and circumstances.

(1) ABC Manufacturing purchases electrical wiring and
tools from X Supply. The electrical wiring is purchased for
dual purposes, i.¢., for resale and for consumption, with more
than fifty percent of the wiring purchases becoming a compo-
nent of items that ABC manufactures for sale. ABC Manu-
facturing issues a resale certificate to X Supply specifying
"electrical wiring" as the category of items purchased for
resale. ABC regularly reviews its purchases and remits
deferred sales tax upon the wiring it uses as a consumer.

ABC is subsequently audited by the department and it is
discovered that ABC Manufacturing failed to remit deferred
sales tax upon three purchases of wiring for consumption.
The unreported tax liability attributable to these three pur-
chases is less than five percent of the total deferred sales tax
liability for wiring purchases made from X Supply. It is also
determined that the failure to remit deferred sales tax upon
these purchases was merely an oversight. The fifty percent
penalty for the misuse of resale certificate privileges does not
apply, even though ABC failed to remit deferred sales tax on
these purchases. The resale certificate was properly issued,
and ABC remitted to the department more than eighty per-
cent of the deferred sales tax liability for wiring purchases
from X Supply.

(i1) During a routine audit examination of a jewelry store,
the department discovers that a dentist has provided a resale
certificate for the purchase of a necklace. This resale certifi-
cate indicates that in addition to operating a dentistry prac-
tice, the dentist also sells jewelry. The resale certificate con-
tains the information required under RCW 82.04.470.

Upon further investigation, the department finds that the
dentist is not engaged in selling jewelry. The department will
look to the dentist for payment of the applicable retail sales
tax. In addition, the dentist will be assessed the fifty percent
penalty for the misuse of resale certificate privileges. The
penalty will not be waived or canceled as the dentist misused
the resale certificate privileges to purchase a necklace for per-
sonal use.

(iii) During a routine audit examination of a computer
dealer, it is discovered that a resale certificate was obtained
from a bookkeeping service. The resale certificate was com-
pleted in its entirety and accepted by the dealer. Upon further
investigation it is discovered that the bookkeeping service
had no knowledge of the resale certificate, and had made no
payment to the computer dealer. The employee who signed
the resale certificate had purchased the computer for personal
use, and had personally made payment to the computer
dealer.
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The fifty percent penalty for the misuse of the resale cer-
tificate privileges will be waived for the bookkeeping service.
The bookkeeping service had no knowledge of the purchase
or unauthorized use of the resale certificate. However, the
department will look to the employee for payment of the
taxes and the fifty percent penalty for the misuse of resale
certificate privileges.

(iv) During an audit examination it is discovered that
XYZ Corporation, a duplicating company, purchased copy-
ing equipment for its own use. XYZ Corporation issued a
resale certificate to the seller despite the fact that XYZ does
not sell copying equipment. XYZ also failed to remit either
the deferred sales or use tax to the department. As a result of
a previous investigation by the department, XYZ had been
informed in writing that retail sales and/or use tax applied to
all such purchases. The fifty percent penalty for the misuse of
resale certificate privileges will be assessed. XYZ was not
eligible to provide a resale certificate for the purchase of
copying equipment, and had previously been so informed.
The penalty will apply to the unremitted deferred sales tax
liability.

(v) AZ Construction issued a resale certificate to a build-
ing material supplier for the purchase of "pins" and "loads."
The "pins" are fasteners that become a component part of the
finished structure. The "load" is a powder charge that is used
to drive the "pin" into the materials being fastened together.
AZ Construction is informed during the course of an audit
examination that it is considered the consumer of the "loads"
and may not issue a resale certificate for its purchase thereof.
AZ Construction indicates that it was unaware that a resale
certificate could not be issued for the purchase of "loads," and
there is no indication that AZ Construction had previously
been so informed.

The failure to be aware of the proper use of the resale
certificate is not generally grounds for waiving the fifty per-
cent penalty for the misuse of resale certificate privileges.
However, AZ Construction does qualify for the "one time
only" waiver of the penalty as the misuse of the resale certif-
icate privilege was unintentional and the "loads" were pur-
chased for use within the business.
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-266—Filed January 1, 2010, 12:43 p.m., effective January 1,
2010, 12:43 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-115 and 220-56-123.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
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notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule will implement the
two-pole endorsement that was recently established by the
legislature and allows anglers with the two-pole endorsement
to use up to three hooks on each line. This rule is interim
until permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 1, 2010.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-56-11500G Angling gear—Lawful and
unlawful acts. Notwithstanding the provisions of WAC 220-
56-115, effective immediately until further notice, anglers
who possess a valid two-pole endorsement may use up to two
lines while fishing in lakes, ponds, and reservoirs open to
fishing, except in the following waters:

AENEAS LAKE (Okanogan Co.)

ALDWELL LAKE (Clallam Co.)

AMBER LAKE (Spokane Co.)

ANDERSON LAKE (Jefferson Co.)

BAKER LAKE (Whatcom Co.)

BAYLEY LAKE (Stevens Co.)

BEAR LAKE (Spokane Co.)

BEAVER LAKE (Clallam Co.)

BEDA LAKE (Grant Co.)

BIG FOUR LAKE (Columbia Co.)

BIG TWIN LAKE (Okanogan Co.)

BLACK LAKE (Okanogan Co.)

BLACKBIRD ISLAND PD (Chelan Co.)

BLUE LAKE (Cowlitz Co.)

BLUE LAKE (Okanogan Co.) (near Wannacut Lake)
BLUE LAKE (Okanogan Co.) (Sinlahekin Creek)
BRADLEY LAKE (Pierce Co.)

BROOKIES LAKES (Grant Co.)

BROWNS LAKE (Pend Oreille Co.)
BUMPING LAKE (RESERVOIR) (Yakima Co.)
CADY LAKE (Mason Co.)

CAMPBELL LAKE (Okanogan Co.)

CARRIE BLAKE POND (Clallam Co.)

CASES POND (Pacific Co.)
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CASTLE LAKE (Cowlitz Co.)
CHOPAKA LAKE (Okanogan Co.)
CLEAR LAKE (Yakima Co.)
COFFEEPOT LAKE (Lincoln Co.)
COLDWATER LAKE (Cowlitz Co.)
COLUMBIA PARK POND (Benton Co.)

COUGAR LAKE (Okanogan Co.) (Lost River)
COWLITZ FALLS RESERVOIR

CUSHMAN RESERVOIR (Mason Co.)

DAMON LAKE (Grays Harbor Co.)

DAVIS LAKE (Okanogan Co.)

DAYTON POND (Columbia Co.)

DE COURSEY POND (Pierce Co.)

DIABLO LAKE (Whatcom Co.)

DICKEY LAKE (Clallam Co.)

DRANO LAKE (Skamania Co.) (Little White Salmon River)
downstream of markers on point of land downstream and
across from Little White Salmon National Fish Hatchery and
upstream of Hwy. 14 Bridge

DRY FALLS LAKE (Grant Co.)

DUSTY LAKE (Grant Co.)

EASTON LAKE (Kittitas Co.)

EBEY LAKE (Snohomish Co.) (Little Lake)

ELL LAKE (Okanogan Co.)

FORT BORST PARK POND (Lewis Co.)

FORTSON MILL POND #2 (Snohomish Co.)
GARFIELD JUVENILE POND (Whitman Co.)

GIBBS LAKE (Jefferson Co.)

GISSBURG POND, NORTH (Snohomish Co.)

GORGE LAKE (Whatcom Co.)

GRANITE LAKES (Skagit Co.) (near Marblemount)
GREEN LAKE (Okanogan Co.)

GREEN LAKE, LOWER (Okanogan Co.)

GRIMES LAKE (Douglas Co.)

HEADGATE POND (Asotin Co.)

Hidden LAKE (Okanogan Co.) (Lost River)
HOMESTEAD LAKE (Grant Co.)

HORSESHOE LAKE (Jefferson Co.)

JEFFERSON PARK POND (Walla Walla Co.)
JENNINGS PARK POND (Snohomish Co.)

KACHESS LAKE (RESERVOIR) (Kittitas Co.)
KEECHELUS LAKE (RESERVOIR) (Kittitas Co.)
KENNEDY CREEK POND (Thurston Co.)

KIWANIS POND (Kittitas Co.)

KOENEMAN LAKE (Kitsap Co.) (formerly Fern Lake)
LAKE WASHINGTON SHIP CANAL

LEECH LAKE (Yakima Co.) (White Pass area)

LENICE LAKE (Grant Co.)

LENORE LAKE (Grant Co.)

LEWIS RIVER POWER CANAL (Cowlitz Co.) and old Lewis
River streambed between Swift No. 1 Powerhouse and Swift
No. 2 Powerhouse

LINCOLN POND (Clallam Co.)

LIONS PARK POND (Walla Walla Co.) (College Place)

LONG LAKE (Ferry Co.)

LONG'S POND (Thurston Co.)

LUCKY DUCK POND (Stevens Co.)

MAYFIELD LAKE (RESERVOIR) (Lewis Co.) from Mayfield
Dam to Mossyrock Dam

MCDOWELL LAKE (Stevens Co.)

MCLANE CREEK PONDS (Thurston Co.)
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MEDICAL LAKE (Spokane Co.)

MERRILL LAKE (Cowlitz Co.)

MERRY LAKE (Grant Co.)

MIDDLE NEMAH POND (Pacific Co.)

MILL CREEK POND (Grays Harbor Co.)
MILL POND (King Co.) (Auburn)

MONTE CRISTO LAKE (Snohomish Co.)
MOOSES POND (Pacific Co.)

MUD LAKE (Yakima Co.)

MUNN LAKE (Thurston Co.)

MUSKEGON LAKE (Pend Oreille Co.)
MYRON LAKE (Yakima Co.)

NANEUM POND (Kittitas Co.)

NORTH SILVER LAKE (Spokane Co.)
NORTHERN STATE HOSPITAL POND (Skagit Co.)
NUNNALLY LAKE (Grant Co.)

OHOP LAKE (Pierce Co.)

OLD FISHING HOLE POND (King Co.) (Kent)
OWENS POND (Pacific Co.)

PACKWOOD LAKE (Lewis Co.)
PARA-JUVENILE LAKE (Grant/Adams Co.)
PASS LAKE (Skagit Co.)

PING POND (Grant Co.)

PIT LAKE (Douglas Co.)

PLEASANT, LAKE (Clallam Co.)

PORTAGE BAY (King Co.)

PRICES LAKE (Mason Co.)

PROMISED LAND POND (Grays Harbor Co.)
QUAIL LAKE (Adams Co.)

QUIGG LAKE - local name (Grays Harbor Co.) Located at
Friends Landing near Montesano.

RAT LAKE (Okanogan Co.)

RATTLESNAKE LAKE (King Co.)
RAVENSDALE LAKE (King Co.)

RIGLEY LAKE (Stevens Co.)

RIMROCK LAKE (RESERVOIR) (Yakima Co.)

ROSS LAKE (RESERVOIR) (Whatcom Co.)
SALMON BAY

SAMMAMISH, LAKE (King Co.)

SARGE HUBBARD PARK POND (Yakima Co.)

SCANEWA LAKE (Lewis Co.) (Cowlitz Falls Reservoir)

SHYE LAKE (Grays Harbor Co.)

SILVER LAKE (Cowlitz Co.)

SILVERNAIL LAKE (Okanogan Co.)

SOUTH BEND MILL POND (Pacific Co.)

SPADA LAKE (RESERVOIR) (Snohomish Co.)

SQUALICUM LAKE (Whatcom Co.)

STUMP LAKE (Mason Co.)

SUTHERLAND LAKE (Clallam Co.)

SWANS MILL POND (King Co.)

SWIFT RESERVOIR (Skamania Co.) from dam to markers
approximately 3/8 mile below Eagle Cliff Bridge

TANWAX LAKE (Pierce Co.)

TEAL LAKE (Jefferson Co.)

UNION, LAKE (King Co.)

VANCE CREEK POND #1 (Grays Harbor Co.)

VANCE CREEK POND #2 (Grays Harbor Co.)

VANCOUVER LAKE (Clark Co.) and all other waters west of
Burlington-Northern Railroad from Columbia River draw-
bridge near Vancouver downstream to Lewis River
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VOGLER LAKE (Skagit Co.)

WALUPT LAKE (Lewis Co.)

WAPATO LAKE (Pierce Co.)

WASHINGTON SHIP CANAL, LAKE (King Co.) (including Lake
Union, Portage Bay, and Salmon Bay) waters east of a north-
south line 400" west of the Chittenden Locks to the Montlake
Bridge

WASHINGTON, LAKE (King Co.) including that portion of
Sammamish River from 68th Ave. NE Bridge downstream
WENATCHEE, LAKE (Chelan Co.)

WHATCOM, LAKE (Whatcom Co.) (See Department of Health
Fish Consumption Advisories, page 32)

WILLAME LAKE (Lewis Co.)

WYNOOCHEE RESERVOIR (Grays Harbor Co.)

YAKIMA SPORTSMEN'S PARK PONDS (Yakima Co.)

NEW SECTION

WAC 220-56-12300C Statewide freshwater hook
rules. Notwithstanding the provisions of WAC 220-56-123,
effective immediately until further notice, it is unlawful to
use more than three hooks, total, to fish in freshwater, except
that anglers with a valid two-pole endorsement may use up to
three hooks on each line.
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