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WSR 08-20-033
PERMANENT RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)

[Filed September 22, 2008, 4:06 p.m., effective October 23, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules are necessary to amend the procedures for administering the home and community based services
waivers. They incorporate changes reflected in the waivers approved by the federal Centers for Medicare and Medicaid Services
under Section 1915(c) of the Social Security Act. They also clarify the existing rules. By amending these rules, the department
is able to claim additional federal Title XIX funds.

Citation of Existing Rules Affected by this Order:
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WAC SUMMARY and SBEIS/CBA WORKSHEET

June 2008
Impact Small

Washington Administrative Code Effect of Rule Business?
388-845-0001 Definitions - Amended

"CAP Waiver" - Removed This definition is obsolete. No

"Gainful employment" - Added Adds the definition of "gainful employment." No

"Integrated settings" - Added Adds the definition of "integrated settings." No

"Living wage" - Added Adds the definition of "living wage." No

388-845-0045 - Amended Clarifies that needs refer to the identified health and wel- | No
fare needs.

388-845-0205 - Amended Increases the maximum allowable amount for employ- No
ment/day program services.

388-845-0210 - Amended Increases the maximum allowable amount for employ- No
ment/day program services and that this amount may be
exceeded by exception to rule.

388-845-0600 - Amended Rewords the definition of community access services for | No
clarity.

388-845-0605 - Amended Rewords who can be providers of community access ser- | No
vices for clarity.

388-845-0610 - Amended Clarifies that community access is a service. No

388-845-0750 - Amended Clarifies that community transition services may be avail- | No
able when moving from an institutional setting or from a
provider operated setting to a community setting in which
you live in your own home or apartment and are responsi-
ble for your living expenses.

388-845-0760 - Amended Clarifies that community transitional services may not be | No
used for rent.

388-845-1200 - Amended Clarifies the definition of person-to-person services. No

388-845-1205 - Amended Grammatical change only. No

388-845-1210 - Amended Clarifies the limitations of person-to-person services. No

388-845-1305 - Amended Clarifies that providers of personal care services must be | No
contracted with ADSA rather than DDD.

388-845-1310 - Amended Clarifies that homecare agencies must be contracted with | No
ADSA rather than DDD and eliminates an erroneous
cross-reference.

388-845-1400 - Amended Expands the definition of prevocational services. No

388-845-1410 - Amended Expands the limitations of prevocational services to No
require prior approval, that these services are time-limited
and when a review of these services may be required.

388-845-1600 - Amended Clarifies the definition of respite care. No
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Impact Small

Washington Administrative Code Effect of Rule Business?
388-845-1620 - Amended Expands the limitations on respite care regarding parent | No

providers.
388-845-1650 - Amended Changes the term deviation to deviancy and expands the | No

definition for clarity.
388-845-1655 - Amended Changes the term deviation to deviancy. No
388-845-1660 - Amended Changes the term deviation to deviancy. No
388-845-2100 - Amended Revises and expands the definition of supported employ- | No

ment services.
388-845-2105 - Amended Rewords the grammar for clarity. No
388-845-2110 - Amended Clarifies the limitations on supported employment ser- No

vices.
388-845-2210 - Amended Adds a limitation of sixty miles per month for transporta- | Yes

tion services provided by a personal care provider.

Statutory Authority for Adoption:
71A.12.120.

Other Authority: Title 71A RCW.

Adopted under notice filed as WSR 08-15-008 on July 3,
2008.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-845-1310 has been changed to delete the
cross reference to chapter 388-71 WAC.

A final cost-benefit analysis is available by contacting
Steve Brink, P.O. Box 45310, Olympia, WA 98504-5310,
phone (360) 725-3416, fax (360) 407-0955, e-mail brinksc(@,
dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 25, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 25, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 25, Repealed 0.

Date Adopted: September 22, 2008.

Robin Arnold-Williams

Secretary

RCW 71A.12.030,

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0001 Definitions. "ADSA" means the
aging and disability services administration, an administra-
tion within the department of social and health services.

"Aggregate services" means a combination of services
subject to the dollar limitations in the Basic and Basic Plus
waivers.
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Srafwatver:))

"CARE" means the comprehensive assessment and
reporting evaluation.

"DDD" means the division of developmental disabilities,
a division within the aging and disability services administra-
tion of the department of social and health services.

"DDD assessment" refers to the standardized assessment
tool as defined in chapter 388-828 WAC, used by DDD to
measure the support needs of persons with developmental
disabilities.

"Department" means the department of social and health
services.

"Employment/day program services" means community
access, person-to-person, prevocational services or supported
employment services subject to the dollar limitations in the
Basic and Basic Plus waivers.

"Family" means relatives who live in the same home
with the eligible client. Relatives include spouse, natural,
adoptive or step parents; grandparents; brother; sister; step-
brother; stepsister; uncle; aunt; first cousin; niece; or nephew.

"Gainful employment” means employment that reflects
achievement of or progress towards a living wage.

"HCBS waivers" means home and community based ser-
vices waivers.

"Home" means your present or intended place of resi-
dence.

"ICF/MR" means an intermediate care facility for the
mentally retarded.

"Individual support plan (ISP)" is a document that autho-
rizes and identifies the DDD paid services to meet a client's
assessed needs.

U

'Integrated settings" mean typical community settings
not designed specifically for individuals with disabilities in

which the majority of persons employed and participating are
individuals without disabilities.

"Legal representative" means a parent of a person who is
under eighteen years of age, a person's legal guardian, a per-
son's limited guardian when the subject matter is within the
scope of limited guardianship, a person's attorney at law, a
person's attorney in fact, or any other person who is autho-
rized by law to act for another person.
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"Living wage" means the amount of earned wages
needed to enable an individual to meet or exceed his/her liv-

ing expenses.

"Necessary supplemental accommodation representa-
tive" means an individual who receives copies of DDD
planned action notices (PANs) and other department corre-
spondence in order to help a client understand the documents
and exercise the client's rights. A necessary supplemental
accommodation representative is identified by a client of
DDD when the client does not have a legal guardian and the
client is requesting or receiving DDD services.

"Plan of care (POC)" means the primary tool DDD uses
to determine and document your needs and to identify ser-
vices to meet those needs until the DDD assessment is admin-
istered and the individual support plan is developed.

"Providers" means an individual or agency who meets
the provider qualifications and is contracted with ADSA to
provide services to you.

"Respite assessment" means an algorithm within the
DDD assessment that determines the number of hours of
respite care you may receive per year if you are enrolled in
the Basic, Basic Plus, or Core waiver.

"SSI" means Supplemental Security Income, an assis-
tance program administered by the federal Social Security
Administration for blind, disabled and aged individuals.

"SSP" means state supplementary payment, a benefit
administered by the department intended to augment an indi-
vidual's SSI.

"State funded services" means services that are funded
entirely with state dollars.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0045 When there is capacity to add
people to a waiver, how does DDD determine who will be
enrolled? When there is capacity on a waiver and available
funding for new waiver participants, DDD may enroll people
from the statewide data base in a waiver based on the follow-
ing priority considerations:

(1) First priority will be given to current waiver partici-
pants assessed to require a different waiver because their
identified health and welfare needs have increased and these
needs cannot be met within the scope of their current waiver.

(2) DDD may also consider any of the following popula-
tions in any order:

(a) Priority populations as identified and funded by the
legislature.

(b) Persons DDD has determined to be in immediate risk
of ICF/MR admission due to unmet health and welfare needs.

(c) Persons identified as a risk to the safety of the com-
munity.

(d) Persons currently receiving services through state-
only funds.

(e) Persons on an HCBS waiver that provides services in
excess of what is needed to meet their identified health and
welfare needs.

(f) Persons who were previously on an HCBS waiver
since April 2004 and lost waiver eligibility per WAC 388-
845-0060(9).
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(3) For the Basic waiver only, DDD may consider per-
sons who need the waiver services available in the Basic
waiver to maintain them in their family's home or in their
own home.

AMENDATORY SECTION (Amending WSR 07-20-050,

filed 9/26/07, effective 10/27/07)
WAC 388-845-0205 Basic waiver services.

BASIC
WAIVER

SERVICES

YEARLY LIMIT

AGGREGATE SERVICES:

Behavior management and
consultation

Community guide
Environmental accessibil-
ity adaptations
Occupational therapy
Physical therapy
Specialized medical equip-
ment/supplies

Specialized psychiatric ser-
vices

Speech, hearing and lan-
guage services

Staff/family consultation
and training

Transportation

May not exceed
$1454 per year on
any combination
of these services

EMPLOYMENT/DAY PRO-
GRAM SERVICES:
Community access

Person-to-person
Prevocational services
Supported employment

May not exceed
$((6631)) 6804
per year

Sexual deviancy evaluation

Limits are deter-
mined by DDD

Respite care

Limits are deter-
mined by the
DDD assessment

Personal care

Limits are deter-
mined by the
CARE tool used
as part of the
DDD assessment

MENTAL HEALTH STABILI-

Limits are deter-

ZATION SERVICES: mined by a mental
Behavior management and | health profes-
consultation sional or DDD
Mental health crisis diver-
sion bed services
Skilled nursing
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program services contained
in the Basic waiver

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0210 Basic Plus waiver services.

BASIC PLUS

WAIVER

SERVICES

YEARLY LIMIT

AGGREGATE SERVICES:

Behavior management
and consultation

Community guide
Environmental accessi-
bility adaptations
Occupational therapy
Physical therapy
Skilled nursing
Specialized medical
equipment/supplies
Specialized psychiatric
services

Speech, hearing and
language services

Staff/family consulta-
tion and training

Transportation

May not exceed
$6192 per year on
any combination
of these services

EMPLOYMENT/DAY
PROGRAM SERVICES:

Community access
Person-to-person
Prevocational services
Supported employment

May not exceed
$((9691)) 9944
per year

This amount may
be increased to a
maximum of

$19,888 per year

by exception to.
rule based on cli-

ent need
Adult foster care (adult | Determined per
family home) department rate
Adult residential care | structure
(boarding home)
MENTAL HEALTH STA- | Limits determined
BILIZATION SERVICES: | by a mental health

Behavior management
and consultation

professional or
DDD
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BASIC BASIC PLUS
WAIVER SERVICES YEARLY LIMIT WAIVER SERVICES YEARLY LIMIT
Specialized psychiatric ser- Mental health crisis
vices diversion bed services
Emergency assistance is $6000 per year; Skilled nursing
only for aggregate services | Preauthorization Specialized psychiatric
and/or employment/day required services

Personal care

Limits determined
by the CARE tool
used as part of the
DDD assessment

Respite care

Limits are deter-
mined by the
DDD assessment

Sexual deviancy evalu-

Limits are deter-

ation mined by DDD
Emergency assistance | $6000 per year;
is only for aggregate Preauthorization
services and/or employ- | required

ment/day program ser-
vices contained in the
Basic Plus waiver

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0600 What ((is)) are community
access services? Community access ((1s-&)) services are pro-
vided in the community to enhance or maintain ((the-persen's
eempetenee;)) your community integration, physical or men-
tal skills.

(1) If you are age sixty-two or older, ((this-serviee-is))
these services are available to assist you to participate in
activities, events and organizations in the community in ways
similar to others of retirement age.

(2) ((Fhis—serviee—is)) These services are available ((te
adults)) in the Basic, Basic Plus, and CORE waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0605 Who ((is-2)) are qualified pro-
viders of community access services? ((Fhe)) Providers of
community access services must be a county or an individual
or agency contracted with a county or DDD.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0610 Are there limits to community
access services I can receive? The following limits apply to
your receipt of community access services:

(1) You must be age sixty-two or older.

(2) You cannot be authorized to receive community
access services if you receive prevocational services or sup-
ported employment services.
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(3) The dollar limitations for employment/day program
services in your Basic or Basic Plus waiver limit the amount
of service you may receive.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0750 What are community transition
services? (1) Community transition services are reasonable
costs (necessary expenses in the judgment of the state for ((an
individual)) you to establish ((h+s—er—he1=)) your basic living
arrangement) associated with moving from;

(a) An institutional setting to a community setting in
which you are living in your own home or apartment, respon-
sible for your own living expenses and receiving services
from a DDD certified residential habilitation services pro-
vider as defined in WAC 388-845-1505 and 388-845-1510;
or

(b) A provider operated setting, such as a group home,
staffed residential, or companion home in the community to a
community setting in which you are living in your own home
or apartment, responsible for your own living expenses, and
receiving services from a DDD certified residential habilita-
tion services provider as defined in WAC 388-845-1505 and
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1200 What ((is-s)) are "person-to-per-

son" services? (1) "Person-to-person" ((is-a-daypregram))
services are intended to assist ((partietpants)) you to

((progress-teward)) achieve the outcome of gainful employ-
ment ((geals)) in an integrated setting through ((individual-

ized-planning-skillnstruetion; information-and-referral;and
one-to-onerelationship-building)) a combination of services,

which may include:

(a) Development and implementation of self-directed
employment services;

(b) Development of a person centered employment plan;

(c) Preparation of an individualized budget; and

(d) Support to work and volunteer in the community,
and/or access the generic community resources needed to
achieve integration and employment.

(2) These ((Fhis)) services may be provided in addition
to community access, prevocational services, or supported
employment.

(3) These ((Fhis)) services ((is)) are available ((te
adults)) in all four HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,

388-845-1510.
(2) Community transition services include:
(a) Security deposits (not to exceed the equivalent of two

month's rent) that are required to obtain a lease on an apart-
ment or home;

(b) Essential furnishings such as a bed, a table, chairs,
window blinds, eating utensils and food preparation items;

(c) Moving expenses required to occupy ((and—use—a
community-demietle)) your own home or apartment;

(d) Set-up fees or deposits for utility or service access
(e.g., telephone, electricity, heating); and

(e) Health and safety assurances, such as pest eradica-
tion, allergen control or one-time cleaning prior to occu-
pancy.

(3) Community transition services are available in the
CORE and community protection waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0760 Are there limitations to commu-
nity transition services I can receive? (1) Community tran-
sition services do not include:

(a) Diversional or recreational items such as televisions,
cable TV access, VCRs, MP3, CD or DVD players; and

(b) Computers ((wheseuseis)) if primarily ((diversional
orreereational)) used as a diversional or for recreation.

(2) ((Communitytransitionservices-are-available-enlyte
individuals-that-are-meving from-an-institution-te-a-commu-

nity-setting-and-are-enrolled-in-either the CORE-orcommu-
nity-protection-waiver)) Rent assistance is not available as a

community transition service.
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filed 12/13/05, effective 1/13/06)

WAC 388-845-1205 Who ((is—a)) are qualified pro-
viders of person-to-person services? ((Fhe)) Providers of
"person-to-person" services must be a county or an individual
or agency contracted with a county or DDD.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1210 Are there limits to the person-to-
person service I can receive? (1) You must be age twenty
and graduating from high school prior to your July or August
twenty-first birthday, age twenty-one and graduated from
high school or age twenty-two or older to receive person-to-
person services.

(2) The dollar limitations for employment/day program
services in your Basic or Basic Plus waiver limit the amount
of service you may receive.

(3) These services will be provided in an integrated envi-
ronment.

(4) Your service hours are determined by the level of
assistance you need to reach your employment outcomes and

might not equal the number of hours you spend on the job or
in job related activities.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1305 Who are the qualified providers
of personal care services? (1) Qualified providers of per-
sonal care services may be individuals or licensed homecare
agencies contracted with (BPBD)) ADSA.

(2) All individual providers and homecare agency pro-
viders must meet provider qualifications for in-home caregiv-
ers in WAC 388-71-0500 through 388-71-0556.
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(3) Providers of personal care services for adults must
comply with the training requirements in these rules govern-
ing Medicaid personal care providers in WAC 388-71-05670
through 388-71-05799.

(4) Natural, step, or adoptive parents can be the personal
care provider of their adult child age eighteen or older.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1310 Are there limits to the personal
care services I can receive? (1) You must meet the program-
matic eligibility for Medicaid personal care in chapter 388-
106 WAC governing Medicaid personal care (MPC) using
the current department approved assessment form: Compre-
hensive assessment reporting evaluation (CARE).

(2) The maximum hours of personal care you may
receive are determined by the CARE tool used as part of the
DDD assessment.

(a) Provider rates are limited to the department estab-
lished hourly rates for in-home Medicaid personal care.

(b) Homecare agencies must be licensed through the
department of health and contracted with (BBB)) ADSA.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1400 What are prevocational ser-
vices? (1) Prevocational services occur in a segregated set-
ting and are designed to prepare ((an-adult)) you for ((paid-or
unpatd)) gainful employment in an integrated setting through
((the-teachingofsuch-conecepts—as-complianee;attendanee;
task-—completion;problem-selving-and-safety)) training and

skill development.

(2) Prevocational ((Fhese)) services are available in all
four HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1410 Are there limits to the prevoca-
tional services I can receive? The following limitations
apply to your receipt of prevocational services:

(1) You must be age twenty and graduating from high
school prior to your July or August twenty-first birthday, age
twenty-one and graduated from high school, or age twenty-
two or older to receive prevocational services.

' (2) ((¥eﬁ—afe—ﬂe{—e*peeted—te%eeempeﬁ%wel-yemp}eyed

gr&ms—))) New referrals for r)revocatronal services require

prior approval by the DDD regional administrator and county
coordinator or their designees.

(3) Prevocational services are a time limited step on the
pathway toward individual employment and are dependent
on your demonstrating steady progress toward gainful
employment over time. Your annual vocational assessment

will include exploration of integrated settings within your

Permanent
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next service year. Criteria that would trigger a review of your
need for these services include, but are not limited to:

(a) Compensation at more than fifty percent of the pre-
vailing wage;

(b) Significant progress made toward your defined goals;

(¢) Your expressed interest in competitive employment;
and/or

(d) Recommendation by your individual support plan
team.

() (@) You ((eannet)) will not be authorized to
receive prevocational services ((i#fyeureeeive)) in addition to
community access services or supported employment ser-
vices.

((4)) (5) The dollar limitations for employment/day
program services in your Basic or Basic Plus waiver limit the
amount of service you may receive.

(6) Your service hours are determined by the assistance
you need to reach your employment outcomes.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1600 What is respite care? Respite
care is ((intended-te—previde)) short-term intermittent relief
for persons normally providing care for waiver individuals.
This service is available in the Basic, Basic Plus, and CORE
waivers.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1620 Are there limits to the respite
care I can receive? The following limitations apply to the
respite care you can receive:

(1) The DDD assessment will determine how much
respite you can receive per chapter 388-828 WAC.

(2) Prior approval by the DDD regional administrator or
designee is required:

(a) To exceed fourteen days of respite care per month; or

(b) To pay for more than eight hours in a twenty-four
hour period of time for respite care in any setting other than
your home or place of residence. This limitation does not pro-
hibit your respite care provider from taking you into the com-
munity, per WAC 388-845-1610(2).

(3) Respite cannot replace:

(a) Daycare while ((a-parent-erguardian)) your parent or
guardian is at work; and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

(4) Respite providers have the following limitations and
requirements:

(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;

(b) The respite provider cannot be the spouse of the car-
egiver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.
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(5) ((Your—earegiver—eannot—provide)) Your caregiver

WSR 08-20-033

AMENDATORY SECTION (Amending WSR 06-01-024,

will not be paid to provide DDD services for you or other per-
sons at the same time you receive respite services.

(6) If your personal care provider is your parent, your
parent provider will not be paid to provide respite services
((for-yotror-otherpersens-during-yourrespite-care-howrs)) to
any client in the same month that you receive respite services.

((66))) (1) DDD cannot pay for any fees associated with
the respite care; for example, membership fees at a recre-
ational facility, or insurance fees.

(M) (8) If you require respite from a licensed practical
nurse (LPN) or a registered nurse (RN), services may be
authorized as skilled nursing services per WAC 388-845-
1700 using an LPN or RN. If you are in the Basic Plus
waiver, skilled nursing services are limited to the dollar limits
of your aggregate services per WAC 388-845-0210.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1650 What are sexual ((deviation))
deviancy evaluations? (1) Sexual ((deviatien)) deviancy
evaluations:

ja) Are profess1ona1 evaluatlons ((ef—seﬁ&l—dem&ey—te

serviees)) that assess the person's needs and the person's level

of risk of sexual offending or sexual recidivism;

(b) Determine the need for psychological, medical or
therapeutic services; and

(c) Provide treatment recommendations to mitigate any
assessed risk.

(2) Sexual deviancy evaluations are available in all four
waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1655 Who is a qualified provider of
sexual ((deviatien)) deviancy evaluations? The provider of
sexual deviancy evaluations must:

(1) Be a certified sexual offender treatment provider
(SOTP); and

(2) Meet the standards contained in WAC 246-930-030
(education required prior to examination) and WAC 246-
930-040 (professional experience required prior to examina-
tion).

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1660 Are there limitations to the sex-
ual ((deviatien)) deviancy evaluations I can receive? (1)
((¥he)) Sexual deviancy evaluations must meet the standards
contained in WAC 246-930-320.

(2) Sexual ((deviatien)) deviancy evaluations require
prior approval by the DDD regional administrator or desig-
nee.

(3) The costs of sexual ((devtation)) deviancy evalua-
tions do not count toward the dollar limits for aggregate ser-
vices in the Basic or Basic Plus waivers.
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filed 12/13/05, effective 1/13/06)

WAC 388-845-2100 What ((is)) are supported
employment services? Supported employment services pro-
vide((s)) you with intensive ongoing ((individual-ergreup))
support ((ta-werk—setting-toaduliswith-developmental-dis-

abilities)) if you need individualized assistance to gain and/or
maintain employment. ((Fhis-serviee-is)) These services are
tailored to your individual needs, interests, abilities, and pro-
mote your career development. These services are provided
in individual or group settings and are available in all four
HCBS waivers.

(1) Individual supported employment services

include((s)) activities needed to sustain ((paid-werlkby-indi-

b
training)) minimum wage pay or higher. These services are
conducted in integrated business environments and include

the following:

(a) Creation of work opportunities through job develop-
ment;

(b) On-the-job training;

(c) Training for your supervisor and/or peer workers to
enable them to serve as natural supports to you on the job;

(d) Modification of your work site tasks;

(e) Employment retention and follow along support; and

(f) Development of career and promotional opportuni-

settings;-particularly-werlesitesin-which-persons-withoutdis-
abilities—are-employed)) Group supported employment ser-

vices are a step on your pathway toward gainful employment
in an integrated setting and include:

(a) The activities outlined in individual supported
employment services;

(b) Daily supervision by a qualified employment pro-
vider; and

(c) Groupings of no more than eight workers with dis-
abilities.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-2105 Who ((is-#)) are qualified pro-
viders of supported employment services? ((A)) Supported
employment services providers must be a county, or agencies
or individuals contracted with a county or DDD.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-2110 Are there limits to the supported
employment services I can receive? The following limita-
tions apply to your receipt of supported employment ser-
vices:

(1) You must be age twenty and graduating from high
school prior to your July or August twenty-first birthday, age
twenty-one and graduated from high school, or age twenty-
two or older to receive supported employment services.

(2) Payment will be made only for the ((adaptations;

supervision,-training;-and)) employment support ((with-the
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aetivities-of datlylving)) you require as a result of your dis-
abilities.

(3) Payment ((is-exeladed-for)) for individual supported
employment excludes the supervisory activities rendered as a
normal part of the business setting.

(4) You ((eannet)) will not be authorized to receive sup-

ported employment services ((if-yetreeetve)) in addition to
community access ((serviees)) or prevocational services.

(5) The dollar limitations for employment/day program
services in your Basic or Basic Plus waiver limit the amount
of supported employment service you may receive.

(6) Your service hours are determined by the assistance

you need to reach your employment outcomes and might not
equal the number of hours you spend on the job or in job

related activities.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2210 Are there limitations to the
transportation services I can receive? The following limi-
tations apply to transportation services:

(1) Transportation to/from medical or medically related
appointments is a Medicaid transportation service and is to be
considered and used first.

(2) Transportation is offered in addition to medical trans-
portation but cannot replace Medicaid transportation ser-
vices.

(3) Transportation is limited to travel to and from a
waiver service.

(4) Transportation does not include the purchase of a bus
pass.

(5) Reimbursement for provider mileage requires prior
approval by DDD and is paid according to contract.

(6) This service does not cover the purchase or lease of
vehicles.

(7) Reimbursement for provider travel time is not
included in this service.

(8) Reimbursement to the provider is limited to transpor-
tation that occurs when you are with the provider.

(9) You are not eligible for transportation services if the
cost and responsibility for transportation is already included
in your provider's contract and payment.

(10) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

(11) Transportation services require prior approval by
the DDD regional administrator or designee.

(12) If your individual personal care provider uses
his/her own vehicle to provide transportation to you for
essential shopping and medical appointments as a part of
your personal care service, your provider may receive up to
sixty miles per month in mileage reimbursement. If you
work with more than one individual personal care provider,
your limit is still a total of sixty miles per month. This cost is
not counted toward the dollar limitation for aggregate ser-
vices in the Basic or Basic Plus waiver.
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WSR 08-20-113
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[Docket UT-073014, General Order R-551—Filed September 30, 2008,
1:12 p.m., effective October 31, 2008]

ORDER CORRECTING TEXT OF WAC 480-120-071 (8)(a) and (b) SUB-
MITTED FOR ADOPTION

In the matter of amending WAC 480-120-071 and 480-
120-103, relating to extension of service and application for
service.

1 On September 3, 2008, the Washington utilities and
transportation commission (commission) filed with the code
reviser an order amending and adopting rules permanently in
WAC 480-120-071 and 480-120-103, relating to extension of
service and application for service. The order is filed at WSR
08-19-001. The effective date for the adoption of the rules is
October 4, 2008.

2 The commission recently learned that an intended
addition of the effective date to subsections (8)(a) and (b) of
WAC 480-120-071, as published at WSR 08-19-001, was
erroneously omitted in the rule submitted for adoption. The
effective date that should have been included in subsections
(8)(a) and (b) is set out below in italics:

WAC 480-120-071 Extension of service.

(8) Application of rule.

(a) The prior WAC 480-120-071, as it was in effect on
June 1, 2008, will continue to apply to applications for exten-
sion of service that a company has completed or accepted
before October 4, 2008.

(b) This section, as amended effective October 4, 2008,
applies to all other requests for service before and after the
effective date.

3 Failure to insert the effective date of October 4, 2008,
to subsections (8)(a) and (b) of WAC 480-120-071, submit-
ted to the code reviser with the adoption order constitutes an
oversight. Accordingly the commission enters this order to
correct the rule by inserting the October 4, 2008, effective
date in subsections (8)(a) and (b) of WAC 480-120-071. A
copy of the corrected rule is shown below this order as
Appendix A.

DATED at Olympia, Washington, September 29, 2008.

WASHINGTON STATE UTILITIES AND TRANSPORTATION
COMMISSION

Mark H. Sidran, Chairman
Patrick J. Oshie, Commissioner
Philip B. Jones, Commissioner

APPENDIX A

AMENDATORY SECTION (Amending Order R-474,
Docket No. UT-991737, filed 12/5/00, effective 1/15/01)

WAC 480-120-071 Extension of service. (1) Defini-
tions. The following definitions apply to this section unless
the context clearly indicates otherwise:
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{6 Theeffectonthe-eompany-)) "Applicant" means any

person applying to a telecommunications company for new
tariffed residential basic local exchange service. Applicant
does not include developers requesting service for develop-
ments.

"Cost of service extension" means the direct and indirect
costs of the material and labor to plan and construct the facil-

ities including, but not limited to, permitting fees, rights of
way fees, and payments to subcontractors, and does not

WSR 08-20-113

"Developer" means any owner of a development who
offers it for disposition, or an agent of such an owner.

"Development" means land which is divided or is pro-
posed to be divided for the purpose of disposition into four or
more lots, parcels, or units.

"Distribution plant" means telephone equipment and
facilities necessary to provide new tariffed residential basic
local exchange service to a premises, but does not include
drop wire.

"Drop wire" means company-supplied wire and pedes-
tals to be placed between a premises and the company distri-
bution plant at the applicant's property line. For drop wire
installed after January 15, 2001, a drop wire must be suffi-
cient in capacity to allow the provisioning of three individual
basic exchange voice-grade access lines.

"Extension of service" means an extension of company
distribution plant for new tariffed residential basic local
exchange service to a location where no distribution plant of
the extending company exists at the time an extension of ser-
vice is requested. An extension is constructed at the request
of one or more applicants for service. Extensions of service
do not include trenches, conduits, or other support structure
for placement of company-provided facilities from the appli-
cant's property line to the premises to be served. Extension of
service, as defined in this rule, does not apply to extensions of
service to developments or to extensions of service for tem-
porary occupancy or temporary service.

'Extraordinary cost" means a substantial expense result-
ing from circumstances or conditions beyond the control of
the company that are exceptional and unlikely to occur in the

normal course of planning and constructing facilities contem-
plated by this rule.

"Order date" as defined in WAC 480-120-021 (Defini-
tions) means the date when an applicant requests service

unless a company identifies specific actions a customer must
first complete in order to be in compliance with tariffs or

commission rules. Except as provided in WAC 480-120-061
(Refusing service) and 480-120-104 (Information to consum-
ers), when specific actions are required to be completed by
the applicant, the order date becomes the date the company
receives the completed application for extension of service.

"Premises" means any structure that is used as a resi-
dence, but does not include predominantly commercial or
industrial structures.

"Tariffed" means offered under a tariff filed with the

"Temporary occupancy" means occupancy definitely
known to be for less than one year but does not include inter-
mittent or seasonal use when the intermittent or seasonal use
will occur in more than a one-year period.

"Temporary service" means service definitely known to
be for a short period of time, such as service provided for

construction huts, sales campaigns, athletic contests, conven-
tions, fairs, circuses, and similar events.

(2) Tariffed residential basic local exchange service.

(a) Each company required to file tariffs under RCW
80.36.100, and each company required to do so under an
alternative form of regulation, must have on file with the

include the cost of reinforcement, network upgrade, or simi-
lar costs.

commission an extension of service tariff for residential basic
local exchange service consistent with this rule. Each com-
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pany must extend service consistent with its tariff and this
section.

(b) Within seven business days of an applicant's initial
request, each company to which (a) of this subsection applies
must provide the applicant with an application for extension
of service. The company must also provide the applicant a
brief explanation of the extension of service rules, including
the requirement that subsequent applicants must contribute to
the cost of a previously built extension that is less than five
years old.

(c) The company must process applications that require
an extension of service in a timely manner, consistent with
the following:

(1) When there will be no charge for an extension of ser-
vice as a result of the allowances required under subsection
(3) of this section, the company must construct the extension
and provide new tariffed residential basic local exchange ser-
vice within thirteen months of the order date unless the com-
mission grants the company's request to charge the applicant
for extraordinary extension of service costs.

(i1) For an extension of service that exceeds the allow-
ances provided under subsection (3) of this section, within
one hundred twenty days of the order date, the company must
provide the applicant a bill for the estimated cost of construc-
tion of the extension of service under subsection (4)(a) of this
section. The company must include with the bill a notice to
the applicant of the right to be reimbursed for a portion of the
cost by a subsequent applicant as provided under subsection
(5) of this section.

(iii) When the company bills for the estimated construc-

tion charges, including extraordinary costs as allowed in this
section, it must complete the extension of service and provide

new tariffed residential basic local exchange service within
twelve months after the applicant meets the payment terms
established by the company (e.g.. payment in full, partial
payment on a schedule). If there are multiple applicants
under subsection (4)(b) of this section, then all applicants
must meet the payment terms established by the company.

(3) Allowances.

(a) A company's tariff must allow for an extension of ser-
vice within its service territory up to one thousand feet at no
charge to the applicant. The tariff may allow for an extension
of service for distances over the allowance at no charge to the
applicant.

(b) The applicant is responsible for the cost of that por-
tion of the extension of service, if any, that exceeds the allow-
ance. When the applicant meets the company's payment
terms under subsection (2)(c)(iii) of this section, the company
must construct the extension of service. The company's tariff
must permit multiple applicants to aggregate their allowances
when an extension of service to two or more applicants would
follow a single construction path.

(c) If the company determines that the first one thousand

Washington State Register, Issue 08-21

(4) Determining costs and billing for extensions of
service longer than allowances.

(a) The company must estimate the cost of the service
extension that is attributable to distribution plant that must be
extended beyond the applicable allowance established under
subsection (3)(b) of this section.

(b) When two or more applicants request service and
aggregate their allowances, and it is still necessary to con-
struct an extension of service longer than the aggregated
incremental allowances, the company must bill each appli-
cant for an equal portion of the allowable charge (e.g.., when
two applicants aggregate allowances, the charge is divided by
two; when five applicants aggregate allowances, the charge is
divided by five). Multiple applicants may agree to divide the
bill among themselves in amounts different from those billed
as long as the billing company receives full payment.

(c) At the completion of the construction of the extension
of service, the company must determine the difference
between the estimated cost provided under subsection
(2)(c)(ii) of this section and the actual cost of construction.
The company must provide to the applicant detailed con-
struction costs showing the difference. The company must
refund any overpayment and may charge the applicant for
reasonable additional costs up to ten percent of the estimate.

(d) The company must retain records pertaining to the

construction charges paid for a period of at least six years
from payment of the charges by the original applicant(s).

(5) Subsequent applicants to existing extensions of
service for which construction charges were paid.

(a) If within five years of the order date for an extension
of service a subsequent applicant seeks service from that pre-
vious extension of service and the original applicant(s) paid
construction charges under subsection (4) of this section, then
the company tariff must require the subsequent applicant to
pay a proportionate share of the original extension of service
charges before extending service. The tariff must provide
that the amount paid by subsequent applicants will be

refunded proportionately to the original applicant(s) who

paid the extension charges.
(b) The company must provide notice to the last known

address of the original applicant(s) of the amount of the
refund due the applicant(s). Any refund not requested within
sixty days of the date notice was sent will be returned to the
subsequent applicant.

6) Requirements for supportin
trenches.

(a) A company tariff may condition construction on
completion of support structures, trenches, or both on the
applicant's property.

(1) Applicants are responsible for installation of all sup-
porting structures required for placement of company-pro-
vided drop wire from the applicant's property line to the

structures and

feet of an extension of service will involve extraordinary
costs, the company may petition for permission to charge the

applicant's premises. The company may offer to construct
supporting structures and dig trenches and may charge for

applicant(s) for those costs. The petition must be in the form

those services, but the tariff must not require that applicants

required under WAC 480-07-370 (1)(b)(ii) and the company

use only company services to construct supporting structures

must file the petition within one hundred twenty days after

and dig trenches. The offer must clearly state that the appli-

the order date. The company must provide notice to the

cant may choose to employ a different company for construc-

applicant of the petition.
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(i) The company tariff may require that all supporting
structures required for placement of company-provided drop
wire from the applicant's property line to the premises are
placed in accordance with reasonable company construction
specifications. The tariff must require that, once in place and

WSR 08-20-118

WAC Effect of Rule
388-831-0065

Defines what happens for refusal to participate in
the assessment.

388-831-0070 Describes what information will be given to indi-

viduals considered for placement in the CPP.

in use, all supporting structures and drop wire will be main-
tained by the company as long as the company provides ser-

388-831-0080 Describes the notification requirement to individu-

als who are appropriate for placement in the CPP.

vice, and any support structure and trenches constructed at
company expense are owned by the company.

(b) The tariff must provide that once supporting struc-
tures, trenches, or both, have been constructed, the company
will provide drop wire to applicants at no charge.

(7) Temporary service. Each company required to file
tariffs under RCW 80.36.100 (Tariff schedules to be filed and
open to public—Exceptions), and each company regulated
under an alternative form of regulation, must have on file
with the commission an extension of service tariff for tempo-
rary service consistent with this rule. Each company must
extend service consistent with its tariff and this section. A
company tariff for extension of temporary service may not

388-831-0090 Describes the notification requirement to individu-
als who cannot be managed successfully in the

CPP.
Explains how to apply for the CPP.

388-831-0100
388-831-0110

Describes what information will be shared with
others.

388-831-0120
388-831-0130
388-831-0150
388-831-0160

Describes what the services will be.

Describes the services available in the CPP.

Defines who can provide therapy.

Describes the services available for individuals
who refuse placement in the CPP.

388-831-0200
388-831-0210

Defines how often progress will be reviewed.

Defines what is included in the review of progress.

provide allowances (e.g., one thousand feet without charge)
or discounts on the cost of construction.

(8) Application of rule.

(a) The prior WAC 480-120-071, as it was in effect on
June 1, 2008, will continue to apply to applications for exten-
sion of service that a company has completed or accepted
before (the-effeetive-dateofthe-amendedrule} October 4,
2008.

(b) This section, as amended effective (the-effective-date
of the-amendedrule} October 4, 2008, applies to all other
requests for service before and after the effective date.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 08-20-118
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed September 30, 2008, 4:09 p.m., effective October 31, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The division of developmental disabilities is
creating a new chapter 388-831 WAC, Community protec-
tion program, to implement ESSB 6630, Laws of 2006. This
chapter codifies the rules relating to the administration of the
community protection program as directed by the legislature.

Citation of Existing Rules Affected by this Order:

WAC Effect of Rule

388-831-0010 Defi- | Adds definitions used in this chapter.
nitions
388-831-0020
388-831-0030

Defines the community protection program (CPP).

Defines individuals with community protection
issues.

388-831-0040
388-831-0050
388-831-0060

Defines who is covered by these rules.

Defines the steps necessary to receive services.

Defines what is contained in the assessment.

388-831-0220 Defines when placement in a less restrictive setting

may be considered.

388-831-0230 Describes the process to move to a less restrictive

setting.

388-831-0240
388-831-0250

Defines when termination from the CPP may occur.

Describes that participation in the CPP is voluntary
but limits the services available if this occurs.

388-831-0260 Defines where the enforcement rules against a pro-
vider of residential services and support may be

found.

388-831-0300 Defines the appeal rights for individuals receiving

services through the CPP waiver.

388-831-0400 Clarifies that nothing in these rules create an enti-

tlement to placement on the CPP waiver.

Statutory Authority for Adoption: RCW 71A.12.030.
Other Authority: ESSB 6630, Laws of 2006.

Adopted under notice filed as WSR 08-16-123 on
August 5, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 25, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 25, Amended 0, Repealed 0.

Date Adopted: September 29, 2008.
Stephanie E. Schiller
Rules Coordinator
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Chapter 388-831 WAC

COMMUNITY PROTECTION PROGRAM

NEW SECTION

WAC 388-831-0010 Definitions. The definitions in this
section apply throughout the chapter unless the context
clearly requires otherwise.

"Certified community protection program residen-
tial services" means access to twenty-four hour supervision,
instruction, and support services as identified in the person's
individual support plan.

"Community protection program'" See WAC 388-
831-0020.

"Constitutes a risk to others' means a determination
of a person's risk and/or dangerousness based upon a thor-
ough assessment by a qualified professional. Actuarial risk
assessment instruments should be used to supplement clinical
judgment whenever appropriate.

"Department”" means the department of social and
health services.

"Developmental disability" means that condition
defined in WAC 388-823-0040 and RCW 71A.10.020(3).

"Disclosure" means providing copies of professional
assessments, incident reports, legal documents, and other
information pertaining to community protection issues to
ensure the provider has all relevant information. Polygraph
and plethysmograph reports are excluded from disclosure.

"Division" means the division of developmental disabil-
ities (DDD).

"Managed successfully' means that a person supported
by a community protection program does not engage in the
behavior identified in WAC 388-831-0030 and RCW
71A.12.210.

"Opportunistic behavior" means an act committed on
impulse, which is not premeditated. In determining whether
an act is opportunistic, the original motive or intent of the
offense or crime will be considered.

"Predatory" means acts directed toward strangers, indi-
viduals with whom a relationship has been established or pro-
moted for the primary purpose of victimization, or casual
acquaintances with whom no substantial personal relation-
ship exists. Predatory behavior may be characterized by
planning and/or rehearsing the act, stalking, and/or grooming
the victim.

"Program participant" means a person who has agreed
to and is receiving services and supports in the community
protection program.

"Qualified professional" means a licensed psycholo-
gist, psychiatrist, or a certified or affiliate sex offender treat-
ment provider with at least three years prior experience work-
ing with individuals with developmental disabilities, and:

« If the person being assessed has demonstrated sexually
aggressive or sexually violent behavior, that person must be
assessed by a certified sex offender treatment provider, or
affiliate sex offender treatment provider working under the
supervision of a certified sex offender treatment provider; or

« If the person being assessed has demonstrated violent,
dangerous, or aggressive behavior, that person must be
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assessed by a licensed psychologist or psychiatrist who has
received specialized training in the treatment of or has at least
three years prior experience treating violent or aggressive
behavior.

"Restrictive procedures" or '"Restrictions'" means
procedures that restrict a client's freedom of movement,
restrict access to client property, prevent a client from doing
something the client wants to do, require a client to do some-
thing the client does not want to do, or remove something the
client owns or has earned.

"Risk assessment' means the written opinion of a qual-
ified professional stating, at a minimum:

* Whether a person meets the criteria in WAC 388-831-
0030 and RCW 71A.12.210; and

» What restrictions are necessary to keep people safe.

"Service provider" means a person or agency con-
tracted with the department or a sub-contractor who delivers
services and supports to a community protection program
participant.

"Specialized environment" means a place where the
program participant has agreed to supervision in a safe, struc-
tured manner specifying rules, requirements, restrictions, and
expectations for personal responsibility in order to maximize
community safety.

"Treatment team' means the program participant and
the group of people responsible for the development, imple-
mentation, and monitoring of the person's individual supports
and services. This group may include, but is not limited to,
the case resource manager, therapist, residential provider,
employment/day program provider, and the person's legal
representative and/or family, provided the person agrees to
the family member's involvement.

"Violent offense' means any felony defined as a violent
offense in RCW 9.94A.030.

"Waiver" means the community-based program funded
under section 1915(c) of Title XIX of the federal social secu-
rity act and chapter 388-845 WAC.

NEW SECTION

WAC 388-831-0020 What is the community protec-
tion program? (1) The community protection program is an
array of services specifically designed to support persons
who meet the definition of an "individual with community
protection issues", as defined in WAC 388-831-0030.

(2) Community protection services and supports are
designed to assist program participants to live safely and suc-
cessfully in the community while minimizing the risk to pub-
lic safety.

(3) Participation in the program is voluntary.

NEW SECTION

WAC 388-831-0030 Who are individuals with com-
munity protection issues? You are considered an individual
with community protection issues if:

(1) You have been determined to have a developmental
disability as defined in WAC 388-823-0040 and RCW
71A.10.020(3); and

(2) You have been identified by DDD as a person who
meets one or more of the following:
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(a) You have been charged with or convicted of a crime
of sexual violence as defined in chapter 9A.44 or 71.09
RCW;

(b) You have been charged with or convicted of a crime
involving sexual acts directed towards strangers or individu-
als with whom a relationship has been established or pro-
moted for the primary purpose of victimization, or persons of
casual acquaintance with whom no substantial personal rela-
tionship exists;

(c) You have been charged with or convicted of one or
more violent crimes as defined in RCW 9.94A.030(45);

(d) You have not been charged with or convicted of a
crime identified in (2)(a), (b), or (c¢) above, but you have a
history of stalking, sexually violent, predatory and/or oppor-
tunistic behavior which demonstrates a likelihood to commit
a sexually violent and/or predatory act based on current
behaviors that may escalate to violence, as determined by a
qualified professional; and

(3) You constitute a current risk to others as determined
by a qualified professional.

(4) Charges or crimes that result in acquittal are
excluded.

NEW SECTION

WAC 388-831-0040 Who is covered by these rules?
These rules cover persons who are age eighteen or older and
meet the criteria defined in WAC 388-831-0030.

NEW SECTION

WAC 388-831-0050 What steps are necessary for me
to receive services through the community protection
program? In order to receive services through the commu-
nity protection program, you must:

(1) Receive an assessment of risk and/or dangerousness
by a qualified professional, as specified in WAC 388-831-
0060;

(a) You and your representative have the right to choose
the qualified professional who is contracted with the state;

(b) The division will provide you with a list of these
qualified professionals; and

(2) Be informed of the information contained in WAC
388-831-0070.

NEW SECTION

WAC 388-831-0060 What is contained in the risk
assessment? (1) The risk assessment must be consistent with
the guidelines for risk assessments and psychological or psy-
chosexual evaluations developed by the division.

(2) The risk assessment must contain:

(a) A determination by a qualified professional whether
your behaviors can be managed successfully in the commu-
nity with reasonably available safeguards;

(b) A determination that lesser restrictive residential
placement alternatives have been considered and would not
be reasonable for your situation;

(c) Recommendations for treatment; and

(d) A list of necessary restrictions and the reason for
them.
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(3) The division may request an additional evaluation by
a qualified professional who is contracted with the state.

NEW SECTION

WAC 388-831-0065 What if I refuse to participate in
the risk assessment? (1) If you refuse to participate in the
risk assessment, the division cannot determine what your
health and safety needs are, or whether you can be supported
successfully in the community with reasonable safeguards.
You will not be eligible for any division services except for
case management and medicaid personal care (if eligible
under chapter 388-106 WAC).

(2) Your name will be placed on the specialized client
database. This database identifies individuals who may
present a danger to their communities.

(3) If DDD determines it can provide only case manage-
ment and personal care, you and your legal representative
will receive a notice of the determination that explains the
decision and your right to appeal that decision.

NEW SECTION

WAC 388-831-0070 What type of information will I
receive from the division when I am considered for place-
ment in the community protection program? When you
are considered for placement in the community protection
program, the division will provide you and your legal repre-
sentative the following information in writing:

(1) Limitations regarding the services that will be avail-
able due to your community protection issues;

(2) Disclosure requirements as a condition of receiving
services other than case management;

(3) The requirement to engage in therapeutic treatment if
it is a condition of receiving certain services;

(4) Anticipated restrictions that may be provided, such as
intensive supervision and/or limited access to television
viewing, reading material and videos;

(5) The right to decline services;

(6) The anticipated consequences of declining services,
such as the loss of existing services and/or removal from
waiver services;

(7) The right to an administrative hearing as specified in
WAC 388-825-120 through WAC 388-825-165, including an
emergency adjudicative proceeding as specified in RCW
34.05.479;

(8) The requirement to sign a preplacement agreement as
a condition of receiving community protection program resi-
dential services;

(9) The right to retain current services as specified in
WAC 388-825-145 or 388-825-150;

(10) The right to refuse to participate in the program; and

(11) Information about how to contact a disability rights
organization.

NEW SECTION

WAC 388-831-0080 Will I be notified of the divi-
sion's determination regarding placement in the commu-
nity protection program? (1) If the division determines that
you are appropriate for placement in the community protec-
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tion program, you and your legal representative will receive
in writing a determination by the division that you meet the
criteria for placement within the community protection pro-
gram and your right to appeal this decision.

(2) This notification does not guarantee placement
within the community protection program.

(3) If the division determines that you are not appropriate
for placement in the community protection program, you and
your legal representative will receive a notice in writing of
the determination by the division that you do not meet the cri-
teria for placement within the community protection pro-
gram.

NEW SECTION

WAC 388-831-0090 Will I be notified if the division
determines that I cannot be managed successfully in the
community protection program? If the division determines
that your health and safety needs cannot be met and you can-
not be managed successfully in the community protection
program with reasonably available safeguards, you and your
legal representative will receive this determination in writing.

NEW SECTION

WAC 388-831-0100 How do I apply for the commu-
nity protection program? (1) You may apply for the com-
munity protection program by calling the regional DDD
office or a local DDD office. The toll free regional numbers
are:

Region 1 Spokane 1-800-462-0624
Region 2 Yakima 1-800-822-7840
Region 3 Everett 1-800-788-2053
Bellingham 1-800-239-8285
Mount Vernon 1-800-491-5266
Region 4 Seattle 1-800-314-3296
Region 5 Tacoma 1-800-248-0949
Bremerton 1-800-735-6740
Region 6 Port Angeles 1-877-601-2760
Tumwater 1-800-339-8227
Vancouver 1-888-877-3490

(2) DDD will make arrangements with you to complete
the application for the eligibility determination by mail or
over the phone.

NEW SECTION

WAC 388-831-0110 What information about me will
be shared with others if I am offered services in the com-
munity protection program? (1) If you are offered services
in the community protection program, the division will give
information about you and your community protection issues
to:

(a) Prospective community protection service providers;
and

(b) Your current service providers.

(2) The division will not authorize any services without
disclosure of your community protection issues.
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NEW SECTION

WAC 388-831-0120 What will my services be like in
the community protection program? Y our community pro-
tection services will be:

(1) Consistent with your individual support and supervi-
sion needs as specified in your individual support plan;

(2) Consistent with your individual treatment plan,
which includes your most recent treatment goals and current
restrictions; and

(3) Provided in the least restrictive manner and environ-
ment that minimizes the likelihood of offending behavior.

NEW SECTION

WAC 388-831-0130 What services may I receive in
the community protection program? (1) The division will
only authorize services to program participants who follow
the treatment recommendations made by the qualified profes-
sionals who assess and/or provide your treatment and are
listed in WAC 388-845-0220.

(2) Your residential services must be provided by a cer-
tified community protection intensive supported living ser-
vices provider. Community protection intensive supported
living services provide:

(a) An opportunity for you to live successfully in the
community;

(b) A specialized environment in which you are sup-
ported to make positive choices to reduce the behaviors that
require intensive intervention and supervision.

(3) Your employment services as defined in WAC 388-
845-1200, 388-845-1400, and 388-845-2100 must be pro-
vided by a qualified community protection employment pro-
gram service provider.

NEW SECTION

WAC 388-831-0150 Who can provide my therapy in
the community protection program? You and your repre-
sentative have the right to choose the qualified professional
to provide your therapy, subject to the following conditions:

(1) Your therapy must be provided by a qualified profes-
sional who:

(a) Has at least three years experience treating individu-
als with developmental disabilities and community protec-
tion issues;

(b) Is in good standing with the department of health,
health professions quality assurance division;

(¢) Is within a reasonable distance of your residence; and

(d) Is contracted with the department.

(2) Only a certified sex offender treatment provider
(SOTP) or an affiliate sex offender treatment provider work-
ing under the supervision of a certified SOTP may provide
sexual deviancy treatment.

(3) Any restrictive procedures used during your therapy

or as part of your treatment must follow requirements for
restrictive procedures developed by the department.
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NEW SECTION

WAC 388-831-0160 What services may I receive if I
refuse placement in the community protection program?
If you are offered and refuse community protection program
residential services, you may only receive case management
services and medicaid personal care (if eligible under chapter
388-106 WAC).

NEW SECTION

WAC 388-831-0200 How often will my progress be
reviewed? (1) The treatment team will review your progress
at least every ninety days.

(2) If a treatment team member has reason to believe that
your circumstances have changed significantly, the team
member may request that a risk reassessment be conducted at
any time.

NEW SECTION

WAC 388-831-0210 What is included in the review of
my progress? (1) The review of your progress will include:

(a) Evaluating the use of less restrictive measures;

(b) Making changes in your program as necessary;

(c) Reviewing all restrictions and recommending reduc-
tions, if appropriate.

(2) The therapist must write a report annually evaluating
your risk of offense and/or risk of behaviors that are danger-
ous to you or others.

NEW SECTION

WAC 388-831-0220 When may I be considered for
placement in a less restrictive residential setting? (1) If
you demonstrate success in complying with reduced restric-
tions and remain free of any offense that may indicate a
relapse for at least twelve months, you may be considered for
placement in a less restrictive residential setting.

(2) If you request placement in a less restrictive residen-
tial setting and that request is denied, you and your legal rep-
resentative will receive a notice of the determination by
DDD, explaining the reason for the denial and your right to
appeal this decision.

NEW SECTION

WAC 388-831-0230 What is the process to move me
to a less restrictive residential setting? (1) The process to
move you to a less restrictive residential setting will include:

(a) Written verification of your treatment progress and
an assessment of low risk of reoffense and/or dangerousness
by your therapist;

(b) A recommendation by your therapist that you are
ready for reductions in supervision and restrictions;

(c) Development of a gradual phase out plan by the treat-
ment team, projected over a reasonable period of time, which
includes specific criteria for evaluating reductions in restric-
tions, especially supervision;

(d) Compliance with reduced restrictions;
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(e) The absence of any incidents that may indicate
relapse for a period of twelve months;

(f) An assessment by a qualified professional consistent
with the division guidelines for risk assessment and psycho-
sexual evaluations containing:

(1) An evaluation of your risk of reoffense and/or danger-
ousness; and

(i1) An opinion as to whether or not you can be managed
successfully in a less restrictive community residential set-
ting; and

(g) A recommendation as to suitable placement by the
treatment team.

(2) When the treatment team agrees that you are ready to
move to a less restrictive community residential placement,
you will receive a written plan that details what supports and
services, including the level of supervision, you will receive
in the less restrictive community residential placement.

(3) If you meet the eligibility requirements described in
WAC 388-845-0030, you are eligible for waiver services and
will be placed on a waiver that meets your needs.

NEW SECTION

WAC 388-831-0240 Can I be terminated from the
community protection program? You may be terminated
from the community protection program by the division if:

(1) You physically assault program participants, staff or
others;

(2) You repeatedly elope from the program or evade
supervision;

(3) You engage in illegal behavior of any kind; or

(4) You refuse to comply with program and/or treatment
guidelines to the extent that your therapist determines you are
not amenable to treatment; or

(5) The division determines that your health and safety
needs cannot be met in the program.

NEW SECTION

WAC 388-831-0250 Can I leave the community pro-
tection program at any time? Your participation in the
community protection program is voluntary. However, if
you leave the community protection program and DDD
determines that you require the community protection pro-
gram to meet your health and safety needs and those of the
community, you will not be eligible for other DDD residen-
tial services or employment/day program services.

NEW SECTION

WAC 388-831-0260 What enforcement actions may
the division take against a provider of residential services
and support? The rules regarding the enforcement actions
that the division may take against a provider of residential
services and support may be found in WAC 388-101-4150
through WAC 388-101-4190.

NEW SECTION

WAC 388-831-0300 What appeal rights do I have if I
receive services through the division's community protec-
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tion waiver? (1) You have the right to appeal decisions made
by the division in accordance with WAC 388-825-120
through WAC 388-825-165.

(2) In addition to the right to appeal department actions
described in WAC 388-825-120(3), if you receive services
through the division's community protection waiver you have
the right to appeal the following decisions by the division:

(a) Termination of community protection waiver eligi-
bility;

(b) Your assignment to the community protection
waiver; and

(c) Denial of a request for a less restrictive community
residential placement.

(3) You may appeal final administrative decisions pursu-
ant to the provisions of RCW 34.05.510 through 34.05.598.

(4) You do not have the right to an administrative hear-
ing on the division's decision denying you placement on the
community protection waiver.

NEW SECTION

WAC 388-831-0400 Am I entitled to placement on
the community protection waiver? Nothing in these rules
creates an entitlement to placement on the community protec-
tion waiver.

WSR 08-21-001
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed October 2, 2008, 8:52 a.m., effective November 2, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-75-010 defines the quantity of mar-
ijuana that could reasonably be presumed to be a sixty-day
supply allowed under the medical marijuana law (chapter
69.51A RCW) for qualifying patients. The rules clarify the
existing law, and will assist patients, designated providers,
physicians, law enforcement, and others in understanding
what constitutes a sixty-day supply of medical marijuana.

Statutory Authority for Adoption: RCW 69.51A.080
(chapter 371, Laws of 2007).

Adopted under notice filed as WSR 08-14-149 on July 1,
2008.

Changes Other than Editing from Proposed to Adopted
Version: The department made changes to the rule to address
public comment about the definition of "immature plant" and
"mature plant" and the limit of six mature plants as part of the
presumptive sixty-day supply. Many comments stated the
proposed definition of a sixty-day supply did not include a
sufficient number of plants for a sixty-day supply of medical
marijuana. The adopted rule allows for a limit of fifteen
plants in any stage of growth.

The department also removed from the proposed rule the
requirement that a qualifying patient obtain documentation
from a physician in order to overcome the presumptive limits.
The adopted rule uses the language of the statute.

The department made the following specific changes to
provisions of the rule:
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WAC 246-75-010 (2)(b) and (c) were amended to
remove the definition of "mature plant" and "immature
plant." The adopted rule defines a plant as any marijuana
plant in any stage of growth.

WAC 246-75-010 (3)(a) was changed to remove the
limit of six mature plants and eighteen immature plants. The
adopted rule allows a limit of no more than fifteen plants.

WAC 246-75-010 (3)(c) was changed to remove the
requirement that a qualifying patient provide documentation
from the patient's physician to overcome the rule's presump-
tive amount of a sixty-day supply. The adopted rule includes
the statement from RCW 69.51A.080 that a qualifying
patient may overcome the presumptive limit with evidence of
necessary medical use.

A final cost-benefit analysis is available by contacting
DOH Medical Marijuana, P.O. Box 47850, Olympia, WA,
98504-7850, phone (360) 236-4612, fax (360) 236-4626, e-
mail medicalmarijuana@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: October 1, 2008.

Mary C. Selecky

Secretary
Chapter 246-75 WAC

MEDICAL MARIJUANA

NEW SECTION

WAC 246-75-010 Medical marijuana. (1) Purpose.
The purpose of this section is to define the amount of mari-
juana a qualifying patient could reasonably expect to need
over a sixty-day period for their personal medical use. It is
intended to:

(a) Allow medical practitioners to exercise their best pro-
fessional judgment in the delivery of medical treatment;

(b) Allow designated providers to assist patients in the
manner provided in chapter 69.51A RCW; and

(c) Provide clarification to patients, law enforcement and
others in the use of medical marijuana.

(2) Definitions.

(a) "Designated provider" means a person as defined in
RCW 69.51A.010.

(b) "Plant" means any marijuana plant in any stage of
growth.
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(c) "Qualifying patient" means a person as defined in
RCW 69.51A.010.

(d) "Useable marijuana" means the dried leaves and
flowers of the Cannabis plant family Moraceae. Useable
marijuana excludes stems, stalks, seeds and roots.

(3) Presumptive sixty-day supply.

(a) A qualifying patient and a designated provider may
possess a total of no more than twenty-four ounces of useable
marijuana, and no more than fifteen plants.

(b) Amounts listed in (a) of this subsection are total
amounts of marijuana between both a qualifying patient and
a designated provider.

(c) The presumption in this section may be overcome
with evidence of a qualifying patient's necessary medical use.

WSR 08-21-005
PERMANENT RULES
TRANSPORTATION IMPROVEMENT BOARD
[Filed October 2, 2008, 2:49 p.m., effective November 2, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Develop rules to support RCW 47.26.345,
which finds that it is in the state's interest to support the eco-
nomic vitality of all cities and towns, recognizing that those
cities and towns with a population of less than 5,000 are
unable to fully maintain and preserve their street and side-
walk system.

Statutory Authority for Adoption: Chapter 47.26 RCW.

Adopted under notice filed as WSR 08-15-041 on July
11, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 19, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 19, Amended 0, Repealed 0.

Date Adopted: September 26, 2008.

Stevan Gorcester

Executive Director
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Chapter 479-10 WAC

SMALL CITY PAVEMENT PRESERVATION AND
SIDEWALK ACCOUNT

NEW SECTION

WAC 479-10-005 Purpose and authority. The board
adopts reasonable rules necessary to administer the small city
pavement preservation and sidewalk account pursuant to
RCW 47.26.340, 47.26.345 and 47.26.164.

NEW SECTION

WAC 479-10-011 Programs funded from the small
city pavement preservation and sidewalk account. The
small city pavement preservation and sidewalk account funds
both the small city preservation program and the city hard-
ship assistance program.

NEW SECTION

WAC 479-10-100 Intent of the small city preserva-
tion program. The intent of the small city preservation pro-
gram is to provide funding for small cities to provide proper
pavement management and extend infrastructure longevity.

NEW SECTION

WAC 479-10-110 Who is eligible for small city pres-
ervation program funds. Agencies eligible to receive small
city pavement program funding are incorporated cities with a
population less than five thousand.

NEW SECTION

WAC 479-10-120 Projects that are eligible for small
city preservation program funds. Eligible roadway and
sidewalk projects are those that maintain, repair, and/or
resurface the existing infrastructure that is municipally
owned and appropriate under Article II Section 40, 18th
Amendment of the Washington state Constitution.

NEW SECTION

WAC 479-10-121 Types of street system treatments
allowed under small city preservation program. The type
of treatment will be based on the pavement condition rating,
treatment types available in the area, and concurrence by the
local agency. Treatments may include crack sealing, patch-
ing, ditching, chip sealing, overlay, cold in place recycling of
roadway, or other treatment as deemed cost effective and/or
necessary by TIB staff.

NEW SECTION

WAC 479-10-122 Qualification for the small city
preservation program—Pavement condition ratings. To
qualify for funding in the current program year, a city's pave-
ment condition rating must be less than four years old on or
by the application date.
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For the cities' convenience, TIB staff will conduct all
pavement condition ratings on a rotational basis every four
years. If the city maintains their own pavement condition rat-
ing, the methods used for scoring must comply with TIB's
methodology. If scores submitted by the city are substan-
tially different than the TIB pavement scores, the difference
will be resolved through an on-site review coordinated
between TIB and city staff.

NEW SECTION

WAC 479-10-130 Identification of funding requests
for the small city preservation program. To be considered
for a project under the small city preservation program, an
eligible agency may submit a funding application in response
to either a standard TIB call for projects or identification and
notification by TIB staff based on other opportunities avail-
able in the area to decrease material or labor costs associated
with project delivery.

NEW SECTION

WAC 479-10-140 Project selection for the small city
preservation program. Projects may be selected by the
board or the executive director based on need, economy of
scale opportunities, and criteria listed in RCW 47.26.345.

NEW SECTION

WAC 479-10-150 Project phases for the small city
preservation program. Small city preservation program
projects will have three phases. Each phase will require spe-
cific documentation as described below and each phase must
be approved before the applicant agency is eligible to receive
the related funding:

(1) Application phase - The city shall submit an applica-
tion form as well as documentation showing route and treat-
ment plan.

(2) Design and construction phase - TIB will provide
documents for the city to sign and return. The city must sub-
mit the following agreements where utilized:

(a) Fuel tax agreement (except if services are provided
by WSDOT).

(b) Rights of entry agreement (if applicable).

(c) Consultant agreement (if applicable).

If pavement services will be provided through WSDOT,
TIB will maintain the task order agreement and subsequent
amendments.

(3) Project closeout phase - All necessary project cost
documentation must be received prior to final payment.

NEW SECTION

WAC 479-10-160 City matching funds or services for
small city preservation program. The board will consider a
city's ability to provide matching funds or in-kind services
when allocating funds under this program. Cash or in-kind
match may be provided by the local agency in the form of:

(1) Cash match based on ability to contribute:

(a) If the city assessed valuation is greater than five hun-
dred million, a match of ten percent will be contributed.
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(b) If the city assessed valuation is from one hundred
million to five hundred million, a five percent match will be
contributed.

(2) If the city assessed valuation is under one hundred
million, no cash match is necessary.

(3) Match is not expected or accepted if the construction
services will be provided to the city by WSDOT.

(4) All in-kind contributions must relate directly to the
project and are limited to time, material, or real property
donated to the agency to fulfill project requirements. In-kind
match may include:

(a) Community involvement including volunteer partici-
pation.

(b) City force labor, materials, and/or equipment
(excluding costs incurred for qualification in WAC 479-10-
122 or application for funds).

(c) Other street beautification.

(d) In-kind match must be documented with labor
reports, equipment reports, receipts, and/or citizen volunteer
time with hourly rate (not to exceed fifteen dollars per hour).

(e) Contributions of overhead, per diem, travel expenses,
time spent at advisory groups or meetings, or time from indi-
viduals receiving compensation through the grant will not be
accepted as in-kind match.

NEW SECTION

WAC 479-10-200 Intent of the city hardship assis-
tance program. The city hardship assistance program pro-
vides rehabilitation and maintenance funds for eligible routes
pursuant to RCW 47.26.164.

NEW SECTION

WAC 479-10-210 Who is eligible for city hardship
assistance program funds. Eligible cities are those with a
population of twenty thousand or less with a net gain in cost
responsibility due to a road jurisdictional transfer.

NEW SECTION

WAC 479-10-220 What routes are eligible for city
hardship assistance program funds. The following routes
are eligible to receive city hardship assistance funds for
maintenance:

(1) Clarkston, Old SR 128, 0.13 Miles, SR 12 to Poplar
Street;

(2) Kelso, Old SR 431, 0.90 Miles, SR 5 to Cowlitz Way;
0Old I-5, 1.20 Miles, north end of Coweeman River Bridge to
2,480 feet south of Haussler Road and those sections of Kelso
Drive, Minor Road, Grade Street and Kelso Avenue referred
to in the memorandum of understanding for this turn back,
approximately 2.7 miles;

(3) Leavenworth, Old SR 209, 0.11 Miles, SR 2 to 260
feet north of Fir Street;

(4) Milton, Old SR 514, 2.46 Miles, Junction SR 99 to 50
feet west of SR 161;

(5) Napavine, Old SR 603, 0.79 Miles, 810 feet south-
west of Lincoln Street to 8th Avenue West;

(6) Pomeroy, Old SR 128, 0.72 Miles, SR 12 to 2,690
feet south of Arlington Avenue;
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(7) Sequim, Washington Avenue - Simdars Road to Sun-
nyside Avenue and 3rd Avenue to 9th Avenue;

(8) Skykomish, Old SR 2 Spur, 0.16 Miles, SR 2 to Rail-
road Avenue;

(9) Stanwood, Old SR 530, 1.59 Miles, 790 feet north of
86th Drive NW to 740 feet northwest of 72nd Avenue NW;

(10) Toledo, Old SR 505, 0.12 Miles, Fifth Street to 210
feet northwest of Sixth Street;

(11) Toppenish, Old SR 220, 0.27 Miles, Junction SR 22
to 630 feet east of Linden Road;

(12) Vader, Old SR 411, 0.25 Miles, 520 feet south of SR
506 to 1,840 feet south of SR 506;

(13) Washougal, Old SR 140, 0.70 Miles, SR 14 to west
end of Washougal River Bridge;

(14) Winlock, Old SR 603, 0.61 Miles, Walnut Street to
160 feet south of Olequa Creek Bridge.

NEW SECTION

WAC 479-10-230 How to request city hardship assis-
tance program funds. To request funding for eligible routes,
the city should submit a letter of application including a treat-
ment plan and cost estimate for the project. The request will
be due by August 31st of the year prior to treatment, unless
otherwise authorized by the executive director.

NEW SECTION

WAC 479-10-240 Phases for city hardship assistance
program. City hardship assistance program projects will
have the following phases:

(1) Application phase - Letter of application including
the treatment plan and cost estimate submitted under WAC
479-10-230.

(2) Design and construction phase - Documents that
must be received prior to phase approval:

(a) Fuel tax agreement or WSDOT task order agreement.

(b) Consultant agreement (if applicable).

(3) Project closeout phase - Project cost documentation
must be received prior to final payment.

NEW SECTION

WAC 479-10-250 Funding limitations for city hard-
ship assistance program projects. Funding is to be used for
maintenance and rehabilitation of existing facilities and not
for adding additional capacity or facilities.

NEW SECTION

WAC 479-10-260 No match is required for city hard-
ship assistance program projects. There is no local agency
matching funds requirement for city hardship assistance pro-
gram projects.

NEW SECTION

WAC 479-10-270 Spending any residual amount of
city hardship assistance program funds. Any residual
funds remaining at the end of the biennium will be spent on
small city preservation program projects.

WSR 08-21-015

WSR 08-21-015
PERMANENT RULES
GROWTH MANAGEMENT
HEARINGS BOARDS
[Filed October 3, 2008, 10:40 a.m., effective November 3, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The boards have determined that matters may
arise which require a joint meeting of the boards in addition
to meetings currently addressed in RCW 36.70A.270(9) and
WAC 242-02-076 to address special matters. The adoption
of a special meetings rule would address the growth manage-
ment hearings boards need to be able to conduct business, as
necessary, by the joint boards at other times in the year beside
those times set forth in RCW and WAC.

Citation of Existing Rules Affected by this Order:
Amending chapter 242-02 WAC.

Statutory Authority for Adoption: RCW 36.70A.270(7).

Adopted under notice filed as WSR 08-16-089 on
August 4, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 2, 2008.

James J. McNamara, Chair
Rules Committee

NEW SECTION

WAC 242-02-075 Special meeting. (1) A special meet-
ing of the joint boards may be called at the request of any
three of the nine board members. To call a special meeting, a
written notice of the meeting shall be posted on the boards'
web site and personally e-mailed to:

(a) Each member of the boards; and

(b) Each general circulation newspaper, television or
radio station which has on file with the boards a written
request to be notified of special meetings.

(2) The written notice shall state the date and time of the
meeting, and shall specify the business to be transacted by the
boards. The boards will not take final action on any matter
that is not specified in the written notice.

(3) Notices of special meetings shall be sent by e-mail:

(a) Ten days before the scheduled meeting; except

(b) When a special meeting is called to consider rule
changes pursuant to chapter 34.05 RCW, the notice shall be
sent at least twenty days prior to the meeting; and except
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(c) In the event of an emergency requiring board action,
the notice and timing requirements may be waived as pro-
vided in RCW 42.30.080.

(4) The special meeting shall be chaired by one of the
board members who called the meeting.

(5) A special meeting may be held by telephone confer-
ence call.

(6) Two members of each board will constitute a quorum
for a special meeting.

(7) Members of the public may attend a special meeting
by appearing at any of the three board offices, or the location
of the special meeting, at the date and time set for the meet-
ing.

WSR 08-21-019
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 08-260—Filed October 6, 2008, 1:23 p.m., effective November 6,
2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Of the two sectors that handle commercial fish
- wholesale fish dealers/buyers/DRE holders, and secondary
receivers - RCW 77.15.568 adequately addresses the record-
keeping requirements of the secondary receivers. This pro-
posal for WAC 220-20-019 will provide requirements for the
wholesale fish dealers/buyers/DRE holders. It also will allow
fish and wildlife officers to have continued access to whole-
sale dealers'/buyers'/DRE holders' catch-accounting reports.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-20-019.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Adopted under notice filed as WSR 08-15-146 on July
22, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 3, 2008.

Susan Yeager
for Jerry Gutzwiler, Chair

Fish and Wildlife Commission
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AMENDATORY SECTION (Amending Order 82-105, filed
8/13/82)

WAC 220-20-019 Requirement to provide sales doc-
uments. It is unlawful for any ((individualfirm;erecorpera-

tienr)) wholesale fish dealer, fish buyer, or holder of a direct

retail endorsement to fail to ((shew-en-demand-to-any-authe-
rized-employee-or-enforeement-officerof the-department-of

fisheries)) submit for inspection any state of Washington fish

receiving tickets or sales documents ((pursuant-to-WAC220-
69-240)) upon demand of a fish and wildlife officer. Viola-

tion of this section is a gross misdemeanor, punishable under
RCW 77.15.640 (1)(d).

WSR 08-21-023
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 08-261—Filed October 6, 2008, 4:25 p.m., effective November 6,
2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 220-69-26401 Distribution of copies of
shellfish receiving ticket, this proposal contains no substan-
tive change to the rule; it is merely housekeeping to correct
an error. The Washington department of fish and wildlife
requires a definitive time period for shellfish receivers to sub-
mit their shellfish receiving tickets. These tickets are used to
track catch data for conservation and allocation management
purposes. This rule proposal corrects a previous amendment
to the rule that inadvertently extended the required reporting
period for the geoduck fishery and no others. This change
will bring the reporting requirements for geoduck in line with
all other receiving-ticket reporting timelines.

WAC 220-69-300 Commercial food fish and shellfish
transportation ticket, this proposal contains no substantive
change to the rule; it is merely housekeeping. Many com-
mercial vessels are loaded onto trailers after leaving the fish-
ery, with the product still onboard. The department seeks to
clarify that in such instances, a transportation ticket is
required. The department also expands the transportation
ticket requirement to persons beyond commercial fishers,
because sometimes transport is done by other than the com-
mercial fishers. The tickets will allow officers to identify
harvesters and the legality of harvests.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-69-26401 and 220-69-300.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Adopted under notice filed as WSR 08-15-180 on July
23,2008.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 220-69-300 (6)(f), "shellfish" was
removed because Oregon does not have a reciprocal agree-
ment with Washington regarding shellfish.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,

Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 3, 2008.
Susan Yeager
for Jerry Gutzwiler, Chair
Fish and Wildlife Commission

AMENDATORY SECTION (Amending Order 05-16, filed
2/10/05, effective 3/13/05)

WAC 220-69-26401 Distribution of copies of shellfish
receiving ticket. State of Washington shellfish receiving
tickets ((shatt)) must be made out in quintuplicate (five cop-
ies) at the time of delivery. Upon ((ecompletion-ofthe-shel-
fishreeetving)) completing these tickets, ((itisunlawfal-for))
the ((pefseﬂ—eemp}eﬁﬁg—ﬂ&e—ﬁsh—reeem&g—ﬁeket—te—f&ﬂ—te))
fish receiver must distribute the copies as follows:

(1) The dealer copies (white and yellow) ((shal—be

retained-by)) stay with the receiver for ((theiruse)) his or her
records.

(2)(a) For shellfish other than geoduck clams from
department of natural resources geoduck tracts, the state cop-
ies (green and pink) ((shal)) must be mailed to the depart-
ment of fish and wildlife. ((Hisrequired-thatthe-state-ecopies
bereeetvedby)) The department must receive these state cop-
ies no later than the sixth working day after the day the orig-

inal receiver completed the ticket ((was-eompleted-by-the
originalreeetver)).

(b) For geoduck clams from department of natural
resources geoduck tracts, ((the—green)) one state copy
((shall)) (green) must be mailed to the department of fish and
wildlife. The department must receive its copy no later than
the sixth working day after the day the original receiver com-
pleted the ticket ((was-completed-by-the-eriginal receiver)).
The ((pink)) other state copy ((shat-be-mailed)) (pink) must
be given to the department of natural resources ((redaterthan

. .. .. . . .

original-reeeiver,-or-delivered-carlierto-the-department-of
natural-resourees-as)) at the time of weigh-out, unless other-

se directed by ((that)) the department of natural resources.

(3) The fisherman's copy (gold) ((shall)) must be
retained by the deliverer for ((their)) his or her use.

(4) It is unlawful for a fish receiver to fail to distribute
fish receiving tickets as directed above. Violation of this sec-
tion is a gross misdemeanor, punishable under RCW 77.15.-
640.
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AMENDATORY SECTION (Amending Order 04-210, filed
8/17/04, effective 9/17/04)

WAC 220-69-300 Commercial food fish and shellfish
transportation ticket. (1) Except as provided in subsection
(6) of this section, it is unlawful for commercial fishers or
their designees, who are neither wholesale dealers nor hold-
ers of a direct retail endorsement ((mst)), to fail to complete
a commercial food fish and shellfish transportation ticket
((shen)) as required by this section. These tickets must be
completed prior to transporting ((eemmeretal)) fish or shell-
fish ((away—frem—ﬂ&e%&tehmg—vessel—er—)) harvested for com-

mercial purposes or in commercial quantities. For a fishery
that does not require a vessel, ((the-eatehsite;and-itis-unlaw-

ful-to-fail-to-complete-the-transportation-ticket-with-all-the
tnfefmaﬂeﬂ—m—s%ﬂaseeﬁeﬂ—ea—eﬁhﬁ—see&eﬁ)) a transportation

ticket must be completed prior to leaving the catch site. The
purpose of this rule is to ensure catch accountability when
fish or shellfish are transported by the fisherman or his or her
designee from the catching vessel to an original receiver.
Fish receiving ticket requirements under this chapter are still
in effect. A violation of this subsection or subsection (2) of
this section is punishable as a gross misdemeanor under
RCW 77.15.290.

(2) ((*he)) A transportation ticket ((shal)) must contain
all of the following information and space for that informa-
tion:

(a) The name of the fisherman who caught the fish((<));

(b) The fisherman's vessel registration number((-));

(c) The signature of the fisherman or additional opera-
tor((:))s

(d) The name of the transporter((<));

(e) The signature of the transporter((-));

(f) The catch area where the food fish or shellfish were
caught((-));

(g) The species of food fish or shellfish being trans-
ported((-)); and

(h) The number or approximate pounds of food fish or
shellfish being transported.

(3) ((Fhe-informationinsubsecton{2 - through-th-of
i ' red | » loted
))) It is unlawful for an original receiver or someone

acting in the capacity of an original receiver to fail to mail the
transportation ticket, together with the state copy of the fish

receiving ticket as ((previdedfer)) required in WAC 220-69-
260, 220-69-264, and 220-69-26401, ((if)) when the ((eom-
mefe}al—ﬁs-hef)) person delivering the fish or shellfish does
not sign the fish receiving ticket((5)) as ((previded)) required
in WAC 220-69-274. If the commercial fisher signs the fish
receiving ticket, only the fish receiving ticket must be mailed
in, and the transportation ticket is not required to be submit-
ted with ((thefishreeetvingtieket)) it. Violation of this sec-
tion is a gross misdemeanor, punishable under RCW 77.15.-
640.

((5))) (4) 1t is unlawful to fail to keep the transportation
ticket ((irs—te—fem-a-iﬁ)) with the fish or shellfish until a fish
receiving ticket is completed((;and-must-be-presented-for
inspeetionby)). Violation of this subsection is a gross misde-
meanor under RCW 77.15.290.
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(5) It is unlawful for any person((s)) transporting((Gheld-
ing;-erstoring)) commercially taken fish or shellfish ((shen

unlawful)) or commercial quantities of fish or shellfish to fail

to ((present-the)) provide a transportation ticket ((er)) for
inspection upon demand by a fish and wildlife officer. Viola-

tion of this subsection is a gross misdemeanor ((punishable))
under RCW ((#41+5360)) 77.15.290.

(6) The provisions of this section do not apply to:

(a) Food fish and shellfish purchased at retail, provided
the purchaser has, in his or her possession, a sales receipt
documenting the purchase((:));

(b) Food fish or shellfish for which a fish receiving ticket
has been completed((-)) and a copy of the fish receiving ticket
is in the possession of the person transporting;

(¢) Food fish or shellfish being transported by the depart-
ment((-));

(d) Hatchery carcass sales((=));

(e) Private sector cultured aquatic products in trans-
port((:));

(f) Food fish ((ersheHfish)) being transported on ((an)) a
completed Oregon transportation ticket((-)), provided that the
fish were caught in the concurrent waters of the Columbia

River and were landed on Washington's shore; and
(g) (Feedish)) Fish or shellfish being transported in the

catching vessel ((prierte-delivery)), provided that the vessel

is not being transported or towed over land.

WSR 08-21-027
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket TN-080875, General Order R-52—Filed October 7, 2008, 10:00
a.m., effective November 7, 2008]

In the matter of amending and adopting WAC 480-31-
080, relating to fees and annual reports for nonprofit trans-
portation providers.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 08-16-049, filed with the
code reviser on July 30, 2008. The commission brings this
proceeding pursuant to RCW 80.01.040, 80.04.160, and
81.66.030.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts this rule
on the date this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
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rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
order, including appendices, as its concise explanatory state-
ment, supplemented where not inconsistent by the staff mem-
oranda preceding the filing of the CR-102 proposal and the
adoption hearing. Together, these documents provide a com-
plete but concise explanation of the agency actions and its
reasons for taking those actions.

6 REFERENCE TO AFFECTED RULES: This order amends
WAC 480-31-080(1) Fees and annual report.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: The commission filed a preproposal state-
ment of inquiry (CR-101) on June 4, 2008, at WSR 08-12-
08s5.

8 The statement advised interested persons that the com-
mission was considering the need to revise WAC 480-31-
080, concerning fees and annual reports for nonprofit trans-
portation providers. The commission also informed persons
of this inquiry by providing notice of the subject and the CR-
101 to everyone on the commission's list of persons request-
ing such information pursuant to RCW 34.05.320(3) and by
sending notice to all registered nonprofit transportation pro-
viders. The commission attached draft rule language to this
notice and requested comments from interested persons.

9 The commission received no comments concerning the
notice of the CR-101 inquiry or the draft rule language.

10 NOTICE OF PROPOSED RULE MAKING: The commis-
sion filed a notice of proposed rule making (CR-102) on July
30, 2008, at WSR 08-16-049. The commission scheduled
this matter for oral comment and adoption under Notice No.
WSR 08-16-049 for October 1, 2008, in the Commission's
Hearing Room, Second Floor, Richard Hemstad Building,
1300 South Evergreen Park Drive S.W., Olympia, WA. The
notice provided interested persons the opportunity to submit
written comments to the commission.

11 MEETINGS OR WORKSHOPS: The commission held
no meetings or workshops on this matter.

12 WRITTEN COMMENTS: The commission received no
written comments.

13 RULE-MAKING HEARING: The commission consid-
ered the proposed rule for adoption at a rule-making hearing
on October 1, 2008, before Chairman Mark H. Sidran, Com-
missioner Patrick J. Oshie, and Commissioner Philip B.
Jones. No interested person made oral comments.

14 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should amend and adopt the rule as pro-
posed in the CR-102 at WSR 08-16-049.

15 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that WAC 480-31-080(1) should be amended to
read as set forth in Appendix A, as a rule of the Washington
utilities and transportation commission, to take effect pursu-
ant to RCW 34.05.380(2) on the thirty-first day after filing
with the code reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

ORDER

16 THE COMMISSION ORDERS:

17 The commission amends WAC 480-31-080(1) to read
as set forth in Appendix A, as a rule of the Washington utili-
ties and transportation commission, to take effect on the
thirty-first day after the date of filing with the code reviser
pursuant to RCW 34.05.380(2).

18 This order and the rule set out below, after being
recorded in the register of the Washington utilities and trans-
portation commission, shall be forwarded to the code reviser
for filing pursuant to chapters 80.01 and 34.05 RCW and 1-
21 WAC.

DATED at Olympia, Washington, October 6, 2008.

WASHINGTON STATE UTILITIES AND TRANSPORTATION
COMMISSION

Mark H. Sidran, Chairman
Patrick J. Oshie, Commissioner
Philip B. Jones, Commissioner

AMENDATORY SECTION (Amending Docket No. T-
051359, General Order No. R-529, filed 3/15/06, effective
4/15/06)

WAC 480-31-080 Fees and annual report. (1) A pri-
vate, nonprofit transportation provider must pay to the com-
mission ((the-sumoften-doHars-annually)) an annual fee for

each vehicle operated. The fee is established by commission
order. The provider must pay the annual fee with the filing of

the annual report.

(2) At the close of each calendar year, every provider
must secure from the commission the proper forms and file
with the commission its annual report as soon as possible
after the close of the calendar year, but no later than May 1st
of the succeeding year.

WSR 08-21-038
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Juvenile Rehabilitation Administration)
[Filed October 8, 2008, 3:02 p.m., effective November 8, 2008]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The department is amending these rules to
implement RCW 13.40.210 (4)(b), effective October 1, 2007,

WSR 08-21-038

incorporating statutory language and defining behavior
which may be cause for the secretary to modify parole and
return a juvenile sex offender to confinement for up to
twenty-four weeks.

The department is also incorporating into rule provisions
of RCW 13.40.210 (4)(a)(v) and (vi). This law authorizes the
secretary to return certain juvenile sex offenders and basic
training camp program graduates to confinement for the
remainder of his or her sentence. Incorporated into rule also
are related guidelines and JRA parole standards.

Additions were made to WAC 388-740-0010 Defini-
tions. WAC 388-740-0040 was amended to reference
changes in WAC 388-740-0070 and to include privacy pro-
tections. WAC 388-740-0070 Confinement, was reorganized
and expanded to include all types of parole revocation autho-
rized in statute, and for ease of reference.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-740-0010, 388-740-0040, and 388-
740-0070.

Statutory Authority for Adoption:
(4)(b).

Adopted under notice filed as WSR 08-16-099 on
August 5, 2008.

Changes Other than Editing from Proposed to Adopted
Version: Clarified and simplified definition of confinement.

Corrected subordination of a subsection, otherwise
unchanged from current rule.

A final cost-benefit analysis is available by contacting
Kecia Rongen, Administrator, 1115 Washington Street,
Olympia, WA 98504-5720, phone (360) 902-7952, fax (360)
902-8108, e-mail rongekl@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 3, Repealed 0.

Date Adopted: October 8, 2008.

Robin Arnold-Williams
Secretary

RCW 13.40.210

AMENDATORY SECTION (Amending WSR 00-17-046,
filed 8/7/00, effective 8/27/00)

WAC 388-740-0010 Definitions. "Department"
means the department of social and health services.

"Active parole'" means all time served by a JRA youth
under JRA parole supervision except that time during which
the offender is:

(1) Under a JRA warrant;
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(2) Held in detention within or outside the state of Wash-
ington pending a parole revocation hearing, pending charges

or pending a civil commitment hearing under chapter 71.09
RCW;

(3) Serving a term of confinement for a parole revoca-
tion;

(4) Placed on seventy-two hour hold status pursuant to
RCW 13.40.050;

(5) Placed on unauthorized leave status;

(6) Committed involuntarily for mental health or chemi-
cal dependency treatment; or

7) On temporary assignment status to a county juvenile
detention center, a county jail, or to a department of correc-
tions facility.

If no other time is concurrently tolled against active
parole per (1) through (7) above, one additional day is tolled
against active parole when the offender is subject to:

* A parole revocation initiated by the JRA.

* A seventy-two hour hold in a JRA facility pending a
parole revocation hearing.

"Confinement'" means electronic monitoring of a juve-
nile or physical custody of a juvenile:

* By the department of social and health services in a
facility operated by or pursuant to a contract with the juvenile
rehabilitation administration;

e In a county detention facility as defined in RCW
13.40.020 or in a county jail;

¢ In a facility operated by the department of corrections
under provisions of RCW 13.40.280 or 13.40.285; or

« In another state under terms of chapter 13.24 RCW and

of the interstate compact to which the state of Washington is
a party.

"Detention" means ((physteal-eustedy—in—Washingten
“.E;E EBI thIE.IE.EF“.t tmsﬁ: Ef. 59 ciat ane hea}thssfl teesHra gt E]

il Washi | on faeili lefined
REW13-46-026(9))), for purposes of this rule, temporary
confinement of a juvenile pending charges, court disposition
or administrative hearing.

"Juvenile parole officer'" means a state employee, or
person under contract to the state, whose responsibilities
include supervising juvenile parolees.

"Juvenile parolee” means a person under age twenty-
one released from a juvenile rehabilitation administration res-
idential facility and placed under the supervision of a juvenile
parole officer.

"Modification of parole conditions" means a change
in the "order of parole conditions" provided by the juvenile
parole officer with full knowledge of the change by the juve-
nile parolee.

"Parole" means a period of supervision following
release from a juvenile rehabilitation administration residen-
tial facility, during which time certain parole conditions are
to be followed.

"Parole conditions'" mean interventions or expectations
that include, but are not limited to, those listed in RCW
13.40.210, intended to facilitate the juvenile parolee's reinte-
gration into the community and/or to reduce the likelihood of
reoffending.
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"Secretary' means secretary of the department of social
and health services or his/her designee.

"Violation" means behavior by a juvenile parolee con-
trary to written parole conditions which may result in sanc-
tions that include, but are not limited to, modification of
parole conditions and/or confinement.

"Target victim population'" means persons who, by
age. sex, race, ethnicity, body conformation or coloration or
other personal characteristics are consistent with those of a
JRA youth's known victim(s).

AMENDATORY SECTION (Amending WSR 00-17-046,
filed 8/7/00, effective 8/27/00)

WAC 388-740-0040 Parole revocation petition. (1)
The juvenile parole officer:

(a) Must initiate a parole revocation petition if the juve-
nile parole officer has reason to believe the juvenile parolee
possessed a firearm or used a deadly weapon during the
parole period; or

(b) May initiate a parole revocation petition if the juve-
nile parole officer has reason to believe the juvenile parolee
has violated a condition of parole, other than possession of a
firearm or use of a deadly weapon. Criteria in WAC 388-
740-0070 (2). (3). (4) and (5) are assessed by the juvenile
parole officer to determine the type of revocation and dura-
tion of confinement for which to petition.

(2) The petition, on department forms, must include:

(a) A statement of the nature of the violation and the date
it occurred;

(b) The relief requested by the juvenile parole officer as
a result of the violation;

(c) Notice of the juvenile parolee's right to be repre-
sented by an attorney, either one of his/her own choosing or
one appointed at public expense;

(d) A parole revocation hearing waiver agreement;

(e) The dated signature of the regional administrator or
designee; and

(f) If the parole revocation hearing is not waived, notice
of the time, date, and location of the parole revocation hear-
ing and notice that failure to appear may result in default.

(3) An initial copy of the petition that includes the infor-
mation described in subsection (2)(a) through (e) must:

(a) Be provided to the juvenile parolee or the juvenile
parolee's attorney; and

(b) Be provided to the juvenile parolee's parent/guardian,
if reasonably possible, and in accordance with laws and rules
governing the release of confidential information. The juve-
nile parole officer must document the date and time he/she
provided the initial copy of the petition to the juvenile parolee
or the juvenile parolee's attorney.

(4) A juvenile parolee, only through an attorney, may
waive the right to a parole revocation hearing and agree to the
parole revocation and agreed upon relief. The decision to
waive must be documented with dated signatures on the orig-
inal petition.

(5) If the juvenile parolee through his/her attorney does
not waive the right to a hearing, the parole revocation petition
must be filed with the local office of the state office of admin-
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istrative hearings within seventy-two hours (excluding Satur-
days, Sundays, and holidays) of:

(a) The juvenile parolee being placed in detention for an
alleged violation of parole conditions; or

(b) The juvenile parolee or his/her attorney being pro-
vided with a copy of the petition under subsection (3) of this
section if the juvenile parolee is not detained.

(6) The filed petition must include notice that failure to
appear may result in default, and the time, date, and location
of the parole revocation hearing, as determined by the state
office of administrative hearings. A copy of the filed petition
must:

(a) Be served either personally or by certified mail,
return receipt requested, on the juvenile parolee or the juve-
nile parolee's attorney; and

(b) Be provided to the juvenile parolee's parent/guardian,
if reasonably possible, and in accordance with laws and rules

governing the release of confidential information.

AMENDATORY SECTION (Amending WSR 00-17-046,
filed 8/7/00, effective 8/27/00)

WAC 388-740-0070 Confinement. (1) ((Ajuvenile's

ota O O Vis e O ¥ O1C;5

4))) Mandatory confinement.

A JRA youth must be confined for a minimum of thirty
days for possession of a firearm or use of a deadly weapon

while on parole, per RCW 13.40.210 (4)(c).
(2) Confinement for up to thirty days.
A JRA youth may be confined for a period not to exceed
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As provided for in RCW 13.40.210 (4)(a)(v) and (vi),
certain JRA youth who are placed on parole before complet-
ing their maximum sentence may be returned to confinement

for the remainder of their sentence if they violate conditions
of parole.

(a) Sex Offenders: A JRA youth may be returned to con-
finement for the remainder of the sentence range if the
offense for which the youth was sentenced is rape in the first
or second degree, rape of a child in the first or second degree,
child molestation in the first degree, indecent liberties with
forcible compulsion, or a sex offense that is also a serious
violent offense as defined under RCW 9.94A.030.

(i) The remainder of sentence is calculated as the maxi-
mum aggregated term of qualifying sex offenses, minus the
number of days served on the aggregated sentence for the
qualifying sex offense or offenses.

(ii) Previous days in confinement for a parole violation
are not deducted in this calculation.

(iii) Aggregated terms are served such that any term or
terms for qualifying sex offenses are considered the last
served.

(b) Graduates of basic training camp: A JRA youth who
has successfully completed the juvenile offender basic train-
ing camp program under RCW 13.40.320 may be returned to

confinement for the remainder of their sentence range.
(1) The remainder of sentence is calculated as the maxi-

mum aggregated term or four hundred fifty-five days, which-
ever is shorter, minus the number of days served on their
aggregated sentence and on active parole.

(ii) Previous days in confinement for a parole violation
are not deducted in this calculation.

(4) Juvenile sex offender confinement for up to twenty-
four weeks.

(a) As provided for in RCW 13.40.210 (4)(b), a JRA
youth may be returned to confinement for up to twenty-four

(1) The JRA youth was sentenced for a sex offense as
defined in RCW 9A.44.130;

(i1) The JRA youth is known to have violated the terms
of parole; and

(iii) In the determination of the secretary, other gradu-

ated sanctions or interventions have not been effective in
controlling the youth's parole violations; or

(iv) The behavior is so egregious it warrants the use of
the higher level intervention and the violation:

(A) Is a known pattern of behavior consistent with a pre-
vious sex offense that puts the JRA youth at high risk for
reoffending sexually;

(B) Consists of sexual behavior that is determined to be
predatory as defined in RCW 71.09.020; or

(C) Requires a review under chapter 71.09 RCW, due to
a recent overt act.

(b) The total number of days of confinement under sub-
section (4) shall not exceed the number of days provided by

the maximum sentence imposed by the disposition for the
underlying sex offense or offenses pursuant to RCW

thirty days for violating one or more conditions of parole, per
RCW 13.40.210 (4)(a)(i) through (iv).

(3) Confinement for remainder of sentence.

13.40.0357.
¢) The department shall not aggregate multiple parole
violations that occur prior to the parole revocation hearing
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and impose consecutive twenty-four week periods of con-
finement for each parole violation under subsection (4).

(5) Criteria for juvenile sex offender confinement.

A parole revocation petition to confine a juvenile sex
offender for the remainder of sentence under subsection (3)
or for up to twenty-four weeks under subsection (4) will be
based on, but not limited to, the following behavioral and
sentence considerations:

(a) Behavioral criteria:

(1) Behavior that appears to constitute a new sex offense
or a statement by the JRA youth reporting a new sex offense;

(ii) Statements by the JRA youth that he/she is at immi-
nent risk to re-offend sexually unless confined;

(iii) Accessing, making or possessing child pornogra-
phy:

(iv) Accessing, making or possessing pornography that
depicts excessive physical violence, death or threats of death,
torture or infliction of pain, use of a weapon, humiliation or
bondage;

(v) Possession of materials which, in total, constitute a
"rape kit";

(vi) Unsupervised contact with previous victim(s) or tar-
get victim populations, except for approved peer age contact
(attending school, etc.);

(vii) Use, possession or providing of drugs and/or alco-

hol associated with the JRA youth's illegal sexualized behav-
iors.

(b) Available remainder of sentence range.

If the JRA youth has not served the maximum sentence
imposed for the underlying offense or offenses, and confine-
ment under WAC 388-740-0070 (3) or (4) are both available,
the petition for relief will take into account whether the
remainder of sentence is sufficient to accomplish the pur-
poses of the revocation. Ifso, the petition will be for confine-

ment for the remainder of the sentence range: if not, the peti-
tion will be for up to twenty-four weeks of confinement.

(6) If the JRA youth's parole is revoked, the department

must give the youth credit against any period of confinement
for days served in detention pending the parole revocation

hearing.
(7) Serving confinement.

(a) The JRA youth must serve his or her confinement in
a facility or detention facility as described in WAC 388-740-
0010.

(b) Confinement may be continuous, or for a portion of

each day, or for certain days each week with the balance of
time under supervision.

(8) If a juvenile's parole is revoked two or more times
during one parole period, the secretary must approve any
period of confinement exceeding a combined total of thirty
days.

(9) Unless conditions of parole are otherwise amended,
the order of parole conditions in effect at the time the parole
was revoked shall be deemed reinstated immediately follow-
ing any period of confinement.
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Purpose: The department is amending the rule to update
and clarify sections in chapter 388-550 WAC, Hospital ser-
vices, pertaining to the department's long term acute care
(LTAC) program definitions, requirements, and processes.
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Amending WAC 388-550-2570, 388-550-2580, and 388-
550-2590.
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74.09.500.

Adopted under notice filed as WSR 08-17-102 on
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Bev Atteridge, 626 8th Avenue S.E., Olympia, WA 98504-
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Number of Sections Adopted in Order to Clarify,
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Number of Sections Adopted Using Negotiated Rule
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Date Adopted: October 8, 2008.

Robin Arnold-Williams
Secretary

AMENDATORY SECTION (Amending WSR 07-11-129,
filed 5/22/07, effective 8/1/07)

WAC 388-550-2570 LTAC program definitions. The
following definitions and abbreviations and those found in
WAC 388-500-0005 and 388-550-1050 apply to the long
term acute care (LTAC) program.

"Level 1 services" means ((leng-term)) long term acute
care (LTAC) services provided to a client((s)) who requires

((mrere-than)) eight or more hours of direct skilled nursing
care per day and the client's medical needs cannot be met at a
lower level of care due to clinical complexity. Level 1 ser-
vices include one ((er-beth)) of the following:

. (1) ((Aetive)) .yentilator Weaning care ((&ﬁd—&ﬁy—spee'ra}-
speechtheraptes)); or, ’ ’
(2) ((Complex-medical-care-that may-inchide:—Carefor
fos_deain: Is. : ines—smultip]
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“]*e. d;eiaﬂe"s ] f*eq&el"t &Ssess.me"]ts and ;lese imeﬁgte“"g

transfustens,and-speetalized-therapy serviees; such-asphysi-
eal-eceupationaland-speech-therapies)) Care for a client

who has:

(a) Chronic open wounds that require on-site wound care
specialty services and daily assessments and/or interventions;
and

(b) At least one comorbid condition (such as chronic
renal failure requiring hemodialysis).

"Level 2 services" means ((leng-term)) long term acute
care (LTAC) services provided to a client((s)) who requires
four ((te—etght)) or more hours of direct skilled nursing care
per day, and the clients' medical needs cannot be met at a
lower level of care due to clinical complexity. Level 2 ser-
vices include at least ((twe)) one of the following:

(1) Ventilator care for a client((s)) who ((are—stable;
dependent-en—a)) is ventilator-dependent and is not wean-
able((;)) and ((have)) has complex medical needs; or

2) Care for ((eheﬂts—whe—haﬂve—tfaehees{eﬂﬁes—eemp}ex

deeaﬁmﬂ&&eﬂ—&ﬂd)) a chent who
(a) Has a tracheostomy;

(b) Requires frequent respiratory therapy services for
complex airway management and has the potential for decan-
nulation; and

(c) Has at least one comorbid condition (such as quadri-
plegia).

((3)r—Speeialized—therapy——services;—sueh—as—physteal;
oceupational-and-speechtherapies:))

"((eng-termacute-eare)) Long term acute care" means

inpatient intensive long-term care services provided in

department-approved LTAC hospitals to eligible medical

assistance clients who require Level 1 or Level 2 services.
"Survey" or "review" means an inspection conducted by

a federal, state, or private agency to evaluate and monitor a
facility's compliance with LTAC program requirements.

((@mﬂspeftaﬂeg—eempaﬂ—yimeaﬂs—e&her—ajdepaﬁmeﬂt-

deingbusiness-with-the-department.))

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 07-11-129,
filed 5/22/07, effective 8/1/07)

WAC 388-550-2580 Requirements for becoming an
LTAC hospital. (1) To apply to become a department-
approved long term acute care (LTAC) hospital, the depart-
ment requires a hospital to:

(a) Submit a letter of request to:

LTAC Program Manager

Division of Healthcare Services

Health and Recovery Services Administration
P.O. Box 45506

Olympia WA 98504-5506; and

(b) Include in the letter required under (a) of this subsec-
tion, documentation that confirms the ((faetity)) hospital is:

WSR 08-21-039

(i) Medicare-certified for LTAC;

(i1) Accredited by the joint commission on accreditation
of healthcare organizations (JCAHO);

(iii) ((Feranin-state-hespital)) Licensed as an acute care
hospital by the department of health (DOH) under (WAC
246-310-610)) chapter 246-320 WAC (if an in-state hospi-
tal), or by the state in which the hospital is located (if an out-
of-state hospital); and

(iv) ((Fer—g—hesp%tal—leea%ed—mﬁ-eﬁst&te,—ﬁeeﬂsed—&s—aﬂ

G7)-Centraeted)) Enrolled with the department ((te—pre-
e LTAC cosif the LTAC hosoitalis] ! L
the-state-of Washingten)) as a Medicaid participating pro-

vider.

(2) ((*he)) A hospital qualifies as a department-
approved LTAC hospital when:

(a) The hospital meets all the requirements in this sec-
tion;

(b) The department's clinical staff has conducted an on-
site visit and recommended approval of the hospital's request
for LTAC designation; and

(c) The department provides written notification ((that))
to the hospital that it qualifies ((te-be-paid)) for payment
when providing LTAC services to eligible medical assistance
clients.

(3) Department-approved LTAC hospitals must meet the
general requirements in chapter 388-502 WAC.

(4) The department may, in its sole discretion, approve a
hospital located in Idaho or Oregon that is not in a designated
bordering city as an LTAC hospital if:

(a) The hospital meets the requirements of this section;
and

(b) The hospital provider signs a contract with the
department agreeing to the payment rates established for
LTAC services in accordance with WAC 388-550-2595.

(5) The department does not have any legal obligation to
approve any hospital or other entity as an LTAC hospital.

AMENDATORY SECTION (Amending WSR 07-11-129,
filed 5/22/07, effective 8/1/07)

WAC 388-550-2590 Department prior authorization
requirements for Level 1 and Level 2 LTAC services. (1)
The department requires prior authorization for Level 1 and
Level 2 long term acute care (LTAC) inpatient stays. The
prior authorization process includes all of the following:

(a) For an initial thirty-day stay:

(1) The client must:

(A) Be eligible under one of the programs listed in WAC
388-550-2575; and

(B) ((Meet—the—hfgh—ees{—eﬁﬂier—er—hfgh—e&ﬂier—smms;

hod-_the-ctai ] Lior throshold
€©))) Require Level 1 or Level 2 LTAC services as
defined in WAC 388-550-2570.
(i) The LTAC provider of services must:
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(A) Before admitting the client to the LTAC hospital,
submit a request for prior authorization to the ((the-depart-
ment's-ehnteal-eonsultationteam)) department by fax, elec-
tronic mail, or telephone, as published in the department's
LTAC billing instructions;

(B) Include sufficient medical information to justify the
requested initial stay((=));

(C) ((Reeetve)) Obtain prior authorization from the
department's medical director or designee, ((based-en-elinteal

. . oS .
qulhtj FOvie ] by :.hi E,Eﬁf.mﬂsms Ehﬂﬁﬂll E]EﬁSt“E;.tisf]i.tim.ﬁ
fieattonfer-transfer)) when accepting the client from the
transferring hospital; and

(D) Meet all the requirements in WAC 388-550-2580.

(b) For any extension((s)) of stay((:

388-550-2575;-and

B} Reauire_Level Level 2 LTAC .
definedin-WAC388-550-2570-

1)), _the criteria in (a) of this subsection must be met,
and the LTAC provider of services must((:

expires;)) submit a request for the extension of stay to the
department((‘s-ehnical-consultationteam by fax;—eleetronie
math-ertelephonerand

By Inelude)) with sufficient medical ((infermation—te
fastify-the requested-extension-of stay)) justification.

(2) The department((‘s—elintcal—econsultation—tean))
authorizes Level 1 or Level 2 LTAC services for initial stays
or extensions of stay based on the client's circumstances and
the medical justification received.

(3) A client who does not agree with a decision regarding
a length of stay has a right to a fair hearing under chapter 388-
02 WAC. After receiving a request for a fair hearing, the
department may request additional information from the cli-
ent and the facility, or both. After the department reviews the
available information, the result may be:

(a) A reversal of the initial department decision;

(b) Resolution of the client's issue(s); or

(c) A fair hearing conducted per chapter 388-02 WAC.

((3))) (4) The department may authorize an administra-
tive day rate payment for a client who meets one or more of
the following. The client:

(a) Does not meet the requirements ((deseribed—nthis
seetion)) for Level 1 or Level 2 LTAC services;

(b) Is waiting for placement in another hospital or other
facility; or

(c) If appropriate, is waiting to be discharged to the cli-
ent's residence.
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Purpose: Administration of this program has been
moved from the higher education coordinating board
(HECB) to the state board for community and technical col-
leges and the WAC moved to chapter 131-49 WAC. Techni-
cal changes have been made to update WAC citations, refer-
ences to the HECB, and references to 1999-2001 contracts.

Citation of Existing Rules Affected by this Order:
Amending chapter 131-49 WAC.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 08-16-124 on
August 5, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 8, 2008.

Chapter 28B.04

DelRae Oderman
Executive Assistant
Agency Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-010 Purpose. The Displaced Home-
maker Act, chapter 28B.04 RCW establishes guidelines
under which the ((higheredueation-eoordinatingbeard)) state
board for community and technical colleges shall contract to
establish both multipurpose service centers and programs of
service to provide necessary training opportunities, counsel-
ing and services for displaced homemakers so that they may
enjoy the independence and economic security vital to a pro-
ductive life. This chapter is promulgated by the board to
establish necessary regulations for the operation of the dis-
placed homemaker program.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-040 Definitions. Unless the context
clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Act" means the Displaced Homemaker Act, chapter
28B.04 RCW, as amended.

(2) "Advisory committee" means the advisory commit-
tee established pursuant to WAC ((250-44-030)) 131-49-030.

(3) "Appropriate job opportunities" means opportunities
to be gainfully employed, as defined in subsection (9) of this
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section, in jobs which build upon all relevant skills and
potential skills of the individual displaced homemaker,
including opportunities in jobs which in the past may not gen-
erally have been considered traditional for women.

(4) "Center" means a multipurpose service center as
defined in subsection (10) of this section.

(5) "Board" means the ((higher-edueation—coordinating
beard)) state board for community and technical colleges.

(6) "Displaced homemaker" means an individual who:

(a) Has worked in the home for ten or more years provid-
ing unsalaried household services for family members on a
full-time basis; and

(b) Is not gainfully employed;

(c) Needs assistance in securing employment; and

(d) Meets one of the following criteria;

(i) Has been dependent on the income of another family
member but is no longer supported by that income; or

(i1) Has been dependent on federal assistance but is no
longer eligible for that assistance; or

(iii) Is supported as the parent of minor children by pub-
lic assistance or spousal support, but whose youngest child is
within two years of reaching majority.

(7) "Executive director" means the executive director of
the board.

(8) "Executive officer" of the sponsoring organization
means the chief executive or senior officer of the organiza-
tion.

(9) "Gainfully employed" means employed for salary or
wages on a continuing basis and earning at least an amount
equal to the standard of need established under RCW
74.04.770.

(10) "Multipurpose service center" means a center con-
tracted for under the act, which either provides directly, or
provides information about and referral to, each type of pro-
gram of service as defined in subsection (14) of this section.

(11) "Objective" means a purpose of a program of ser-
vice which can be quantified and for which objective mea-
surements of performance can be established.

(12) "Displaced homemaker program" means the pro-
gram of contracts for multipurpose service centers and pro-
grams of service for displaced homemakers authorized by the
act.

(13) "Program" means a program of service as defined in
subsection (14) of this section.

(14) "Program of service" means one of the specific ser-
vices listed in subdivisions (a) through (g) of this subsection,
and meeting the criteria set forth in the subdivision.

(a) Job counseling services, which shall:

(1) Be specifically designed for displaced homemakers;

(i1) Counsel displaced homemakers with respect to
appropriate job opportunities (as defined in subsection (3) of
this section); and

(iii) Take into account and build upon the skills and
experience of a homemaker and emphasize job readiness as
well as skill development.

(b) Job training and job placement services, which shall:

(i) Emphasize short-term training programs and pro-
grams which expand upon homemaking skills and volunteer
experience and which prepare the displaced homemaker to be
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gainfully employed as defined in subsection (9) of this sec-
tion;

(i1) Develop, through cooperation with state and local
government agencies and private employers, model training
and placement programs for jobs in the public and private
sectors;

(iii) Assist displaced homemakers in gaining admission
to existing public and private job training programs and
opportunities, including vocational education and apprentice-
ship training programs; and

(iv) Assist in identifying community needs and creating
new jobs in the public and private sectors.

(¢c) Health counseling services, including referral to
existing health programs, which shall:

(1) Include general principles of preventative health care;

(i1) Include health care consumer education, particularly
in the selection of physicians and health care services, includ-
ing, but not limited to, health maintenance organizations and
health insurance;

(iii) Include family health care and nutrition;

(iv) Include alcohol and drug abuse; and

(v) Include other related health care matters as appropri-
ate.

(d) Financial management services, which shall:

(i) Provide information and assistance with respect to
insurance, taxes, estate and probate problems, mortgages,
loans and other related financial matters; and

(i1) Include referral, wherever feasible and appropriate,
to public legal assistance programs staffed by attorneys.

(e) Educational services, which shall:

(i) Include outreach and information about courses offer-
ing credit through secondary or postsecondary education pro-
grams, and other reentry programs, including bilingual pro-
gramming where appropriate; and

(i1) Include information about such other programs
determined by the board to be of interest and benefit to dis-
placed homemakers, and for which appropriate informational
materials have been provided by the board.

(f) Legal counseling and referral services, which shall:

(1) Be limited to matters directly related to problems of
displaced homemakers;

(i1) Be supplemental to financial management services as
defined in subdivision (d) of this subsection; and

(iii) Emphasize referral, wherever feasible and appropri-
ate, to public legal assistance programs staffed by attorneys.

(g) General outreach and information services with
respect to federal and state employment, education, health,
public assistance, and unemployment assistance programs
which the board may determine to be of interest and benefit
to displaced homemakers, and for which the board distributes
appropriate informational materials.

(15) "Reaching majority" means reaching age eighteen.

(16) "Sponsoring organization" means a public institu-
tion, agency or governmental entity, or a chartered private
nonprofit institution or organization which has legal authority
to submit an application, enter into a contract, and provide the
programs of service covered by the application, and which
agrees to provide supervision and financial management to
ensure compliance with the terms and conditions of the con-
tract.
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(17) "Training for service providers" means activities
which provide training for persons serving the needs of dis-
placed homemakers.

(18) "Statewide outreach and information services"
means activities designed to make general outreach and
information services for displaced homemakers available
throughout Washington including but not limited to areas
directly served by multipurpose service centers or other pro-
grams of service under the displaced homemaker program.

(19) "Subsistence" means support provided to, or paid to
recipients for support services including all living expenses,
child care, and transportation.

(20) "Performance indicators" means expected levels of
services and outcomes as established by the executive direc-
tor and made available in the application guidelines.

(21) "Initial contract" means a contract awarded based
on a competitive process and the evaluation of an initial
application.

(22) "Renewal contract" means a contract awarded to a
current sponsoring organization for the ensuing biennium,
based on the evaluation of a renewal application.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-060 Eligibility to apply for contracts.
Either an initial or renewal application for a contract to pro-
vide either a multipurpose service center or one or more pro-
grams of service for displaced homemakers or training for
service providers may be submitted by a sponsoring organi-
zation, as defined in WAC ((250-44-040)) 131-49-040(16).

(1) The board shall require appropriate documentation of
the nonprofit status of an applicant that is nonpublic.

(2) Organizations that apply as a consortium shall submit
a single application. The application shall be submitted by the
sponsoring organization that will serve as fiscal agent for the
consortium.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-070 Calendar and closing dates for
applications and awards. (1) Applications for both initial
and renewal contracts to provide services to displaced home-
makers shall be submitted by eligible organizations pursuant
to WAC ((250-44-040)) 131-49-040(16) by the date specified
in the contract application guidelines.

(2) The executive director of the board shall approve
awards of contracts, provided qualifying applications were
received by the closing dates specified in the application
guidelines.

(3) In the event that available funds for contracts under
the act are not fully utilized after approval of contracts, the
executive director shall either establish a new calendar for
further consideration of applications and award of contracts,
or award supplemental funds to existing centers and pro-
grams by amendment of contracts in effect, or award supple-
mental funds for targeted displaced homemaker program ini-
tiatives.
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AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-100 Required assurances. No contract
shall be awarded unless the sponsoring organization includes
in its application the following assurances:

(1) No person in this state, on the grounds of sex, age,
race, color, religion, national origin, or the presence of any
sensory, mental, or physical handicap, shall be excluded from
participating in, be denied the benefits of, or be subjected to
discrimination under, any program or activity funded in
whole or in part with funds made available under the act;

(2) The sponsoring organization shall actively seek to
employ for all staff positions supported by funds provided
under the act, and for all staff positions supported by match-
ing funds under any contract, including supervisory, techni-
cal and administrative positions, persons who qualify as dis-
placed homemakers;

(3) Services provided to displaced homemakers under
the contract shall be provided without payment of any fees
for the services: Provided, That the executive director may
approve exceptions to this requirement upon determining that
such exceptions would be in the best interest of displaced
homemaker program objectives;

(4) First priority for all services provided under the con-
tract shall be given to persons who qualify in all regards as
displaced homemakers. Other persons in need of the services
due to similar circumstances may be assisted if provision of
such assistance shall not in any way interfere with the provi-
sion of services to displaced homemakers as defined in the
act. The sponsoring organization shall include in its reports
separate and distinct accountability for services to displaced
homemakers and to other persons in need of the services;

(5) The sponsoring organization agrees to comply in full
with the accounting and reporting requirements set forth in
WAC ((250-44-199)) 131-49-190 and such other accounting
and reporting requirements as may be established by the
executive director.

(6) The sponsoring organization agrees to participate in
evaluation procedures, including the use of all specified uni-
form client classification forms for persons to whom services
are provided, and specified uniform evaluation question-
naires;

(7) The sponsoring organization will actively seek to
coordinate activities under the contract with related activities
and services provided by other organizations;

(8) The sponsoring organization understands and agrees
that payments from the board under the contract will be pro-
vided monthly or quarterly upon submission and approval of
payment requests in a form and containing information spec-
ified by the executive director of the board, and that approval
of payments shall be conditioned upon the executive direc-
tor's determination that the sponsoring organization is in
compliance with the terms of the contract and this chapter;

(9) The executive officer of the sponsoring organization
has reviewed the application, including all assurances con-
tained therein, and is authorized to submit the application and
execute a contract in accordance with the application if it is
approved by the board; and
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(10) The executive director and staff of the board will be
provided access to financial and other records pursuant to the
contract.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-110 Ceriteria for selection of contracts
to be awarded. (1) Initial contracts. For each closing date
established as specified in WAC ((250-44-670)) 131-49-070,
applications will be ranked competitively according to their
performance with respect to:

(a) Size of the potential population to be served;

(b) Demonstrated need for the proposed services;

(¢) Experience and capabilities of the sponsoring organ-
ization;

(d) Provisions for coordination of services with other
organizations providing related services in the geographic
area.

(2) The executive director shall develop a system for
evaluating initial applications with respect to the above-
stated criteria, and make available in the application guide-
lines a description of the system.

(3) Final selection of initial applications to be approved
will be based upon both relative ranking on factors listed in
subsection (1) of this section and appropriate geographic dis-
tribution.

(4) Renewal contracts. The sponsoring organization may
be eligible to renew its contract for one ensuing biennium
provided the sponsoring organization was in full compliance
((with-the1999-2001-contract—Thereafterthe-spensering

. beolioib] . :

was--full-complianee)) with the contract and performance
indicators established by the executive director.

(5) The executive director shall develop a system for
evaluating renewal applications and make available in the
application guidelines a description of the system.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-120 Procedure for selection of con-
tracts to be awarded. (1) Initial contracts. The following
steps will be employed in screening and selection of applica-
tions to be approved for initial contracts:

(a) Applications will be screened for eligibility and com-
pleteness;

(b) A panel of application readers will be established, to
consist of board staff members designated by the executive
director, members of the advisory committee who are not
members of the legislature or employees of sponsoring orga-
nizations, and such other persons as may be deemed appro-
priate by the executive director;

(c) Within each category of application as described in
WAC ((250-44-1198)) 131-49-110(1), the panel of readers
will evaluate and rank qualifying applications according to
the system published in accordance with WAC ((250-44-
+0)) 131-49-110(2);
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(d) The advisory committee will consider evaluations
prepared by the readers, and will develop a list of recom-
mended approved applications to be awarded contracts;

(e) The list of recommended approved applications will
be submitted to the executive director of the board for
approval. Upon approval the executive director will award
the contracts.

(2) Renewal contracts. The following steps will be
employed in screening and selection of applications to be
approved for renewal contracts:

(a) Applications will be screened for eligibility and com-
pleteness;

(b) In cooperation with the advisory committee, or a sub-
set thereof, the board will evaluate qualifying applications in
accordance with WAC ((250-44-110)) 131-49-110(4) and
develop a list of recommended approved renewal applica-
tions according to the system published in WAC ((250-44-
+H0)) 131-49-110(5);

(¢) The list of recommended approved renewal applica-
tions shall be submitted to the executive director of the board
for approval. Upon approval the executive director will
award the renewal contracts.

AMENDATORY SECTION (Amending WSR 07-23-089,
filed 11/20/07, effective 11/20/07)

WAC 131-49-140 Length of contract periods. (1)
Contract periods for each contract awarded under the act shall
be in accordance with each application proposal, subject to
contract application guidelines issued by the executive direc-
tor, but shall not begin before the starting date or extend
beyond the end date of the upcoming biennium.

(2) An initial contract shall be awarded on a biennial
basis.

))) An initial contract ((fundedfor-the2001-2003-bien-
nium;-and-any-contract-funded-thereafter)) may be renewed
for one ensuing biennium provided the sponsoring organiza-
tion was in full compliance with the contract and perfor-
mance indicators established by the executive director.

WSR 08-21-051
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 9, 2008, 10:50 a.m., effective November 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To repeal the WAC which is no longer needed.

Citation of Existing Rules Affected by this Order:
Repealing chapter 392-163 WAC.

Statutory Authority for Adoption: RCW 28A.165.075.

Adopted under notice filed as WSR 08-17-030 on
August 13, 2008.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 4.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2008.

Dr. Terry Bergeson
Superintendent of
Public Instruction

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 392-163-700
WAC 392-163-705
WAC 392-163-710

Authority.
Purpose.

Adopting the terms and con-
ditions of federal funding by
reference.

WAC 392-163-715 Obtaining copies of federal

statutes and rules.

WSR 08-21-052
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 9, 2008, 10:52 a.m., effective November 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules are part of the state funding for-
mula for K-12 education. These rule revisions will update
the calculation of the K-12 staff ratio compliance for state
funding purposes, for the 2007-08 school year and thereafter.
These revisions will provide a more fair and appropriate
methodology to calculate the K-12 staff-per-student ratio
compliance for school districts that provide students instruc-
tion pursuant to a contract with a college or university.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-127-015.

Statutory Authority for Adoption: RCW 28A.150.290
(D).

Adopted under notice filed as WSR 08-16-082 on
August 1, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal

Permanent

Washington State Register, Issue 08-21

Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 9, 2008.

Dr. Terry Bergeson
Superintendent of

Public Instruction

AMENDATORY SECTION (Amending WSR 00-02-064,
filed 1/3/00, effective 2/3/00)

WAC 392-127-015 FTE enrollment—Definition. As
used in this chapter, "full-time equivalent enrollment" means
for the period selected by a school district, the total full-time
equivalent students reported by a school district pursuant to
WAC 392-121-122 excluding:

(1) Running start and University of Washington transi-
tion school students reported ((pursuant-to-subsections))
under WAC 392-121-122 (3) and (4) ((efthatseetion)); and

(2) Students that are being served pursuant to a contract
under WAC 392-121-188 with a higher education institution
when the staff serving the students are not reported on the
school district's S-275 report for the time of instruction.

WSR 08-21-053
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 9, 2008, 10:53 a.m., effective November 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend the WAC for revisions made by the
2007-08 legislative session to authorizing chapter 28A.165
RCW and provide clarifying language.

Citation of Existing Rules Affected by this Order:
Amending chapter 392-162 WAC.

Statutory Authority for Adoption: RCW 28A.165.075.

Adopted under notice filed as WSR 08-16-025 on July
28, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 13,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2008.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-005 Authority. The authority for this
chapter is RCW 28A.165.075 which authorizes the superin-
tendent of public instruction to adopt rules and regulations
for the administration of a program designed to provide
learning assistance to public school students in grades kinder-

garten through ((eleven{grade)) twelve ((beginning-with-the
2007-08-school-yeary

)) who are deficient in basic skills

achievement.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-010 Purpose. The purpose of this chap-
ter is to set forth policies and procedures for the administra-
tion of and to ensure district compliance with state require-
ments for a program designed to provide extended learning
((assistanee)) opportunities to public school students in
grades kindergarten through ((eleven+{grade)) twelve

((beginning-with-the 2007-08-school-year)-who-are-defietent
in-baste-skills-achievement)) who score below standard for

his or her grade level on the statewide assessments and
assessments in the basic skills administered by local school
districts.

The learning assistance program requirements in this
chapter are designed to:

(1) Provide the means by which a school district
becomes eligible for learning assistance program funds and
the distribution of those funds;

(2) Promote the use of assessment data when developing
programs to assist underachieving students; and

(3) Guide school districts in providing ((the-mest-effee-
tive-and-effieient practices—when-implementing programs))
extended learning opportunities to assist underachieving stu-
dents and students in grades eleven and twelve who are at risk
of not meeting state and local graduation requirements.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-020 Definition—Learning assistance
program (LAP). As used in this chapter, the term "learning
assistance program" means a statewide program designed to
enhance educational opportunities for public school students
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in grades kindergarten through ((eleven+{grade)) twelve
((beginning-with-the 2007-08-sehoolyear))) who do not meet

state standards.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-025 Definition—Statewide assess-
ments. As used in this chapter, the term "statewide assess-
ments" means one or more of the several basic skills assess-
ments administered as part of the state's student assessment
system, and assessments in the basic skills areas administered
by local school districts.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-032 Definition—Participating stu-
dent. As used in this chapter, the term "participating student”
means a student in kindergarten through grade ((eleven
ferade)) twelve ((beginningwith-the 2007-08-sehoolyear)))
who scores below standard for his or her grade level on the
statewide assessments and who is identified in the approved
plan to receive services and students in grades eleven and
twelve who are at risk of not meeting state or local graduation

requirements.

(Beginni <t the-2007-08sehoo] sarticipati
twelve-whe-seores-below-standard-for-his-er-hergradeevel
] - L whois identifiod i

approved-plan-te-reeeiveserviees:))

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-033 Definition—Underachieving stu-
dents. As used in this chapter, the term "underachieving stu-
dents" means students with the greatest academic deficits in
basic skills as identified by the statewide assessments and

assessments in the basic skills areas administered by the local
school district.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-034 Accelerated learning plans.
Accelerated learning plans are to be developed and imple-
mented for participating students. Accelerated learning plans
may be developed as part of an existing student achievement
plan process such as student plans for achieving state high
school graduation standards, individual student academic
plans, or the achievement plans for groups of students. Accel-
erated learning plans shall include:

(1) Achievement goals for students in the content area(s)
served;

(2) Roles for the student(s), parents, or guardians and
teachers in the plan;
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(3) Communication procedures ((regarding—stadent(s)
accomplishment:and)) used to inform parents or guardians,

and teachers of a student's accomplishments and progress
toward achieving goals. These may include, but are not lim-

ited to:

(a) When conferences will occur;

(b) When grade and progress reports will be sent;

(c) How the parents may be contacted;

(d) How teachers and administrators may be contacted;

(e) Access to the web site and its contents;

(f) How to access grade reports on-line; and

(g) Other ongoing progress monitoring.

(4) Evidence of the accelerated student learning plan
review and adjustment processes.

NEW SECTION

WAC 392-162-036 Definition—Extended learning
opportunities. As used in this chapter the term "extended
learning opportunities" means a program of learning assis-
tance in addition to the required basic education instruction
designed to improve the educational performance of students
selected under WAC 392-162-080.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-054 Definition—District eligibility
and distribution of funds. Each school district with an
approved program is eligible for state funds provided for the
learning assistance program. The funds shall be appropriated
for the learning assistance program in accordance with the
Biennial Appropriations Act. The distribution formula is for
school district allocation purposes only. The distribution for-
mula shall be based on one or more family income factors
measuring economic need. ((Inaddition;inereasesin-aschool
be-directed-as—preseribed-by-thelegislature(to—gradesnine

and-ten-for-the 2006-07school-year)))

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-060 District application. Each district
that seeks an allocation from the state for a learning assis-
tance program shall submit an ((annuatl)) application by July
1st of each year, including the district program plan outlined
in WAC 392-162-070, and an annual expenditure plan for
approval on electronic forms provided by the superintendent
of public instruction.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-068 Program plan. By July Ist of each
year, a participating school district shall submit the district's
plan for using learning assistance funds to the office of the
superintendent of public instruction for approval. Applica-
tions must be approved before funds are expended.

A school district must identify the program activities to
be implemented from RCW 28A.165.035 and implement all
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of the elements in subsections (1) through (8) of this section.
The school district plan shall include the following:

(1) District and school-level data ((en)) trends in read-
ing, writing, and mathematics achievement as reported pursu-
ant to chapter 28A.655 RCW and relevant federal law;

(2) Processes used for identifying the underachieving
students to be served by the program, including the identifi-
cation of school or program sites providing program activi-
ties;

(3) Assurance that accelerated learning plans are devel-
oped and implemented for participating students. Acceler-
ated learning plans may be developed as part of an existing
student achievement plan process such as student plans for
achieving state high school graduation standards, individual
student academic plans, or the achievement plans for groups
of students;

(4) How state level and classroom assessments are used
to inform LAP instruction;

(5) How focused and intentional instructional strategies
have been identified and implemented in the LAP program;

(6) How highly qualified instructional staff are devel-
oped and supported in the program and in participating
schools;

(7) How other federal, state, district, and school
resources are coordinated with school improvement plans
and the district's strategic plan to support underachieving stu-
dents; ((and))

(8) How a program evaluation will be conducted annu-
ally to determine direction for the following school year;

(9) A description of the extended learning opportunities
for eligible eleventh and twelfth grade students who are at
risk of not meeting local or state graduation requirements;
and

(10) A description of the extended learning opportunities
for eligible eighth grade students who have not met standard
on the WASL or need additional assistance to successfully

enter high school.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-072 Program plan—Approved activi-
ties. Through the identification of best practices, which max-
imize the opportunities for student success, services and
activities which support the learning assistance program
include:

(1) Extended learning time through extended day, week
or year activities;

(2) Instructional services to provide extended learning
opportunities for eligible eleventh and twelfth grade students
who are at risk of not meeting local or state graduation
requirements as well as eighth grade students not meeting
standard on the Washington assessment of student learning
(WASL) or need additional assistance for a successful entry
into high school. The instruction services may include, but
are not limited to, the following:

(a) Individual or small group instruction;
(b) Instruction in English language arts and/or mathe-

matics that eligible students need to pass all or part of the
Washington assessment of student learning;
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(c) Inclusion in remediation programs, including sum-
mer school;

(d) Language development instruction for English lan-

guage learners;
(e) On-line curriculum and instructional support, includ-

ing programs for credit retrieval;

(3) Professional development for certificated and classi-
fied staff that focuses on the needs of diverse student popula-
tions, specific literacy and mathematics content and instruc-
tional strategies, and the use of student work to guide effec-
tive instruction;

(())) (4) Consultant teacher to assist in implementing
effective instructional practices by teachers serving partici-
pating students;

((4)) (5) Tutoring support for participating students;
and

((65))) (6) Outreach activities and support for parents of
participating students.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-080 Program requirement—Selection
of students. Students selected to participate in the learning
assistance program shall be limited to those who:

(1) Are enrolled in grades kindergarten through ((eleven
ferade)) twelve ((beginntng-with-the 2007-08sehoolyear}));

(2) Are performing below the state standard for his or her
grade level;

(3) Have been identified in the approved district plan to
receive services; ((and))

(4) Have been determined to have the greatest risk of not
meeting the state's challenging content and performance stan-
dards; and

(5) Are in grades eleven or twelve and are at risk of not
meeting state or local graduation requirements.

AMENDATORY SECTION (Amending WSR 07-02-015,
filed 12/21/06, effective 1/21/07)

WAC 392-162-105 Program requirement—Program
evaluation. Evaluation procedures as outlined in WAC 392-
162-110 shall be used annually by districts to evaluate the
educational achievement of students receiving recommended
services in the learning assistance program. Such evaluation
for school districts in district improvement, or with one or
more schools in school improvement status, shall annually
review and evaluate program success in alignment with state
and federal program school improvement program require-
ments.

WSR 08-21-054
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 9, 2008, 10:54 a.m., effective November 9, 2008]

Effective Date of Rule: Thirty-one days after filing.
Purpose: To repeal the WAC which is no longer needed.

WSR 08-21-056

Citation of Existing Rules Affected by this Order:
Repealing chapter 392-175 WAC.

Statutory Authority for Adoption: RCW 28A.165.075.

Adopted under notice filed as WSR 08-17-031 on
August 13, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 5.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2008.

Dr. Terry Bergeson
Superintendent of

Public Instruction

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 392-175-001 Authority.

WAC 392-175-005 Purpose.

WAC 392-175-010 Standards for the modifica-
tion or waiver of the superin-
tendent of public instruction's

rules.
WAC 392-175-015
WAC 392-175-025

Waiver of state statutes.

Rules waiver procedures.

WSR 08-21-056
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed October 9, 2008, 1:07 p.m., effective November 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules modify the policies and procedures
used by the department in the collection of overpaid unem-
ployment benefits, particularly the circumstances under
which a waiver of the overpayment may be granted or an
offer in compromise accepted based on principles of equity
and good conscience. The rules are intended to comply with
the court of appeals decision in the case of Delagrave v. ESD,
127 Wn.App. 596.
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Citation of Existing Rules Affected by this Order:
Amending WAC 192-220-010, 192-220-020, 192-220-030,
and 192-230-100.

Statutory Authority for Adoption:
51.12.040, and 50.20.010.

Adopted under notice filed as WSR 08-15-159 on July
23, 2008.

A final cost-benefit analysis is available by contacting
Juanita Myers, P.O. Box 9046, Olympia, WA 98507-9046,
phone (360) 902-9665, fax (360) 902-9799, e-mail jmy-
ers@esd.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 5,
Amended 4, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 4, Repealed 0.

Date Adopted: October 6, 2008.

RCW 50.12.010,

Karen T. Lee
Commissioner

AMENDATORY SECTION (Amending WSR 05-01-076,
filed 12/9/04, effective 1/9/05)

WAC 192-220-010 ((Overpayments—Netifieation-te
individualk)) Will I be notified about a potential overpay-

ment? (1) If a potential overpayment exists, the department
will provide you with a((®)) written overpayment advice of
rights((-ia-writing;)) explaining the following:

(a) The reasons you may have been overpaid;

(b) The amount of the possible overpayment as of the
date the notice is mailed;

(c) The fact that the department will collect overpay-
ments as provided in WAC 192-230-100;

(d) The fact that final overpayments are legally enforce-
able debts which must be repaid whether or not you are
claiming unemployment benefits;

(e) The fact that these debts can be the basis for warrants
which can result in liens, notices to withhold and deliver per-
sonal properties, possible sale of real and personal properties,
and garnishment of salaries((;and-pessible-sale-efreal-and
personal-properties));

(f) An explanation that if you are not at fault, you may
request a waiver of the overpayment((—Watver-means-the
overpayment-doesnothaveto-berepaid)); and

(g) A statement that you have 10 days to submit informa-
tion about the possible overpayment and whether you are at
fault. ((Fatlare-te-do-se-means)) If you do not provide the
information within 10 days, the department will make a deci-
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sion based on available information about the overpayment
and your eligibility for waiver.

(2) Any amounts deducted from your benefit payments
for federal income taxes or child support are considered paid
to you and will be included in the overpayment.

NEW SECTION

WAC 192-220-017 Am I required to repay the over-
payment? (1) You must repay the full amount of the over-
payment, even if you are not at fault, unless you are granted a
waiver. (See also WAC 192-230-110.) A waiver means you
do not have to repay the overpayment.

(2) Except as provided in subsection (3), you are poten-
tially eligible for a waiver of an overpayment when it would
be against equity and good conscience for the department to
require you to repay the full amount.

(3) You are not eligible for a waiver when:

(a) You are at fault for the overpayment;

(b) The overpayment is the result of a discharge for mis-
conduct or gross misconduct (see RCW 50.20.066(5));

(c) The overpayment is the result of a conditional pay-
ment of benefits;

(d) The overpayment decision was issued by a state other
than Washington; or

(e) The overpayment is for disaster unemployment assis-
tance benefits paid under Section 401 of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act.

AMENDATORY SECTION (Amending WSR 05-01-076,
filed 12/9/04, effective 1/9/05)

WAC 192-220-020 ((Overpayments—Fauwltprovi-
sionss)) When does the department consider me at fault
for an overpayment? (1) (When-an-everpayment-oceurs;t))
The department will ((meake-afindingof)) decide if you are at

fault ((ernenfault)) for an overpayment based on information
provided by you and your employer and from information

contained in the department's records. ((Afterreviewing-al
sueh-information;y)) Y You W111 be considered ((te-be)) at fault

(a) When the ovemavment is ((F)) the result of fraud,
misrepresentation, or willful nondisclosure; or
(b) (Fheresult-of-a-dischargefor-afelonyorgrossmis-
T 1 of o diccl ; . i I
) ((Based-enthepresenee-of)) When all of the follow-
ing three elements are present:
(1) You were paid benefits in an amount greater than you

were entitled to receive and you ((aceepted-and-retained))

kept those benefits; and

(1) ((Fhepayment-ofthese-benefits-was-based-on)) You
provided incorrect information, ((er-afatlure-tofurnish)) did
not disclose information which you should have provided,
((as-outlined-in-the-information-for elaimants booklet; elaim-
ant-direetives-and-other reasenable-written-eommunieations
isstred-by-the-departments)) or ((information—whieh)) you
caused another person to fail to disclose information; and

(iii)) You had notice that the information should have

been reported including, but not limited to, written communi-
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cations from the department such as the unemployment
claims kit and directives.

(2) You may be considered at fault, even though you pro-
vided the department with all relevant information before

((the-benefiteligibility)) a decision was issued, ((ifthe-over-

paymentis-theresultef paymentthat)) when you should rea-
sonably have known the payment was improper. The follow-

ing are some, but not all, examples where you should reason-
ably have known that a payment was improper ((and-as-a
result-are-atfault)). These are ((intended-as)) examples only
and do not mean that the department would rule in this man-
ner in every such situation.

(a) You correctly reported earnings but the department
paid benefits at the full amount or incorrectly deducted the
earnings.

(b) You reported that you were unavailable for one or
more customary work days, but the department paid at the
full amount and the payment was not a conditional payment.

(c) You received a retroactive pension payment that you
had applied for and were reasonably sure would be awarded.

(d) You did not inform the department that you were eli-
gible for benefits on an unexpired claim against another state.

(e) A lower level decision was reversed by the office of
administrative hearings, the commissioner, or a court because
of new information that you did not disclose to the depart-
ment.

(f) Other circumstances in which the department ((faet))
finds ((ing-indicates—that)) you knew the payment was
improper.

(3) In deciding ((whether-ernet)) if you are at fault, the
department will also consider your education, mental abili-
ties, emotional state, ((sreur)) experience with claiming

unemployment benefits, and other ((elements-ef-your)) per-
sonal ((stteatien)) factors which affect your ((knewledge

and)) ability to ((eemply—-with)) report((ing)) all relevant
information to the department. This includes any written
information ((eentained—inthe—informationforelaimants
beeoldet—elaimant-direetivesand-other reasonable-written
communicationsissted)) provided to you by the department.

(4) You ((wil-be—<considered-to-be-witheut)) are not at
fault when you provided the department with all relevant
information before ((the-benefit-eligibility)) a decision ((i8))

was issued and ((the-everpayment-is-theresult-of payment
that)) you would not reasonably have known the payment

was improper. The following are some, but not all, examples
of instances in which you may not reasonably have known
that a payment was improper ((and-as—a—result-arenet-at
fault)). These are ((interded-as)) examples only and do not
mean that the department would rule in this manner in every
such situation.

(a) The department ((erreneeusty)) removed a payment
stop in error, resulting in improper payment.

(b) You received a retroactive pension which was back-
dated by the pension source, not at your request.

(c) A combined wage or federal claim was filed against
Washington that should have been filed against another state.

(d) Extended benefits were paid by the department when
you would have been eligible for a new claim against Wash-
ington or another state.
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(e) A lower level decision, in which you had provided all
information, was reversed by the office of administrative
hearings, the commissioner, or a court.

(f) Other circumstances in which the department ((faet))

finds ((ing-indieates)) you did not know the payment was
improper.

AMENDATORY SECTION (Amending WSR 05-01-076,

filed 12/9/04, effective 1/9/05)

WAC 192-220-030 ((Overpayments—E)) What does
equity and good conscience mean? ((previsiens:)) (1)
((flihe—depamﬁeﬂt—wﬂ—ﬁet—eeﬂﬂder—ef—gmﬁt—vawer—ef—aﬂ

gfeﬁs—miﬁeeﬂd-uet—&s—pfeﬁded—ﬂa—R%O—E-G—%é{é-)—))

"Equity and good conscience" means fairness as applied to a
given set of circumstances.

2) ((E*eep{—as—pfeﬁded—m—subseeﬁeﬁ—éla,—ehe—depaft-

and-geod-consetenee:)) It will be against equity and good
conscience to deny waiver when repayment of the overpay-
ment would deprive you of income required ((for-neeessary
hving-expenses)) to provide for basic necessities including
food, shelter, medicine, utilities, and related expenses. ((&))
Unless there are unusual circumstances which would argue
against waiver((<)), the department will presume repayment
would leave you unable to provide basic necessities if your
total household resources in relation to household size do not
exceed seventy percent of the Lower Living Standard Income
Level (LLSIL) and circumstances are not expected to change

within the next ninety days.
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(5 your-average monthly-expenses-equal-orexceed

balanee:)) The department may also consider, but is not lim-

ited to, the following factors in determining whether waiver
should be granted for reasons of equity and good conscience:

(a) Your general health, including disability, compe-
tency. and mental or physical impairment;

(b) Your education level, including literacy;

(c) Whether you are currently employed and your history
of unemployment;

(d) Your future earnings potential based on your occupa-
tion, skills, and the local labor market;

(e) Your marital status and number of dependents,
including whether other household members are employed;

(f) Whether an error by department staff contributed to
the overpayment;

(g) Whether the employer contributed to the overpay-
ment by providing inaccurate information or failing to

respond to the department's request for information within a
reasonable period of time;

(h) Whether you refused or were ineligible for other gov-
ernment benefits because you received unemployment bene-
fits; and

i) Other factors indicating that repayment of the full
amount would cause you undue economic, physical, or men-
tal hardship.

(4) The decision to grant or deny waiver will be based on
the totality of circumstances rather than the presence of a sin-
gle factor listed in subsections (2) and (3).

NEW SECTION

WAC 192-220-080 How do I obtain a waiver? (1)
When a decision is issued that creates an overpayment, the
department will send you an application for waiver if you are
potentially eligible.

(2) The waiver application asks for information concern-
ing your financial condition and other circumstances which
will help the department determine if the overpayment should
be waived.

(3) The financial information requested includes docu-
mentation for the previous month, current month, and follow-
ing month of your:
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(a) Income and, to the extent available, the income of
other household members who contribute financially to the
household;

(b) Expenses; and

(¢) Readily available liquid assets including, but not lim-
ited to, checking and savings account balances, stocks,
bonds, and cash on hand.

(4) The completed application and supporting docu-
ments must be returned to the department by the 10 day
response deadline indicated in the notice. If you do not pro-
vide the information within 10 days, the department will
make a decision about your eligibility for waiver based on
available information.

(5) A waiver cannot exceed the total amount of benefits
available on your claim. The department will not waive the
overpayment in such a way as to allow you to receive either a
greater weekly benefit amount or a greater total benefit
amount than you were originally eligible to receive. Any
benefits waived are considered paid to you.

Example: You misplace a benefit check and request a
replacement from the department. You subsequently cash
both the original check and the replacement. Waiver will not
be approved under these circumstances because you have
been paid twice for the same week.

(6) If a waiver is approved based on information that is
later found to be false or misleading, the amount waived will
be restored to your overpayment balance.

AMENDATORY SECTION (Amending WSR 05-01-076,
filed 12/9/04, effective 1/9/05)

WAC 192-230-100 ((Reeovery-ofbenefit-overpay-

efits:)) What amount will be offset from my benefits to
repay the overpayment? (1) If you do not repay an overpay-
ment in full or make the minimum monthly payments pro-
vided for in WAC ((#92-28-139)) 192-230-030, the ((ever-
payment)) principal amount will be deducted from benefits
payable for any week(s) you claim. Interest, penalties, sur-
charges, and court costs will not be deducted from benefit
payments; they must be repaid.

(2) For overpayments assessed under RCW 50.20.010
because you asked to have your unemployment insurance
claim cancelled, the amount deducted will be one hundred
percent of benefits payable for each week(s) you claim. The
department will ensure you are informed of the advantages
and/or disadvantages of cancelling an existing claim to file a
new claim.

(3) If you are currently claiming benefits, the overpay-
ment will not be offset from future weeks payable unless you
have missed a portion of two or more payments as provided
in WAC ((192-28-139)) 192-230-030. If you have missed a
portion of two or more payments, the overpayment will be
offset as described in (a) and (b) below:

(a) If the overpayment was caused by a denial for fraud,
misrepresentation, or willful nondisclosure as provided in
RCW 50.20.070, the amount deducted will be one hundred
percent of benefits payable for each week(s) you claim.
These overpayments will be collected first.




Washington State Register, Issue 08-21

(b) For all other overpayments, the amount deducted will
be fifty percent of benefits payable for each week you claim.
However, you may request the overpayment be repaid at one
hundred percent of benefits payable for each week you claim.
The fifty percent deduction is based on your total weekly
benefit amount, before deductions for such items as pensions,
child support, income taxes.

(4) If the overpayment has been assessed by another
state, the amount deducted will be as follows:

(a) For overpayments caused by a denial for fraud, mis-
representation, or willful nondisclosure, the amount deducted
will be one hundred percent of benefits payable for each
week(s) you claim. These overpayments will be collected
first.

(b) For all other overpayments, the amount deducted will
be fifty percent of benefits payable for each week you claim.
However, you may request the overpayment be repaid at one
hundred percent of benefits payable for each week you claim.

(«

B
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NEW SECTION

WAC 192-230-110 May I negotiate with the depart-
ment to repay less than the full amount?>—RCW 50.24.-
020. (1) Yes. State law permits the department to accept an
offer in compromise for less than the full amount owed. For
purposes of this chapter, an offer in compromise is referred to
as a negotiated settlement.

(2) Except as provided in subsection (3), a negotiated
settlement of the overpayment for less than the full amount
owed will be considered under subsection (2)(a). Settlement
offers may also be made by authorized department staff.

(a) The department will consider a settlement offer when
it would be against equity and good conscience to require you
to repay the full amount. The department may consider, but
is not limited to, the following factors in making this deci-
sion:

(1) Your general health, including disability, compe-
tency, and mental or physical impairment;

(1) Your education level, including literacy;

(iii) Whether you are currently employed and your his-
tory of unemployment;

(iv) Your future earnings potential based on your occu-
pation, skills, and the local labor market;

(v) Your marital status and number of dependents,
including whether other household members are employed;
and

(vi) Other factors indicating that collection of the full
amount would cause you undue economic, physical, or men-
tal hardship and you are unable to provide for basic necessi-
ties as described in WAC 192-220-030(2).
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(b) In considering settlement offers, the emphasis will be
on what is financially advantageous to the department. The
department will consider the costs of collection compared to
the amount of the overpayment. In doing so, the department
may consider such factors as the age and amount of the over-
payment, the number of prior contacts with you, whether you
previously made good faith efforts to pay the debt, the tools
available to enforce collection, and other information rele-
vant to your ability to repay.

(c) If you previously applied for a waiver and were
denied and your circumstances have significantly changed,
such as catastrophic illness or loss of income, you may ask to
negotiate a settlement for less than the full amount of the
overpayment.

(3) A negotiated settlement for less than the full amount
owed will not be considered when:

(a) The overpayment is the result of a discharge for mis-
conduct or gross misconduct (see RCW 50.20.066(5));

(b) The overpayment decision was issued by a state other
than Washington; or

(c) The overpayment is for disaster unemployment assis-
tance benefits paid under Section 401 of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act.

(4) The department's decision to accept or reject a settle-
ment offer is final. However, if the settlement offer is
rejected, you are permitted to make another offer at a later
date if circumstances change.

NEW SECTION

WAC 192-230-120 Will a settlement offer be
accepted if my overpayment is the result of fraud, misrep-
resentation, or willful nondisclosure? Except in unusual
circumstances, a settlement offer will not be accepted when
your overpayment is the result of fraud, misrepresentation, or
willful nondisclosure. Unusual circumstances that may war-
rant a negotiated settlement of the overpayment and associ-
ated penalties include, but are not limited to, long-term or ter-
minal illness, severe permanent disability, or other circum-
stances that seriously impair your long-term ability to
generate income.

NEW SECTION

WAC 192-230-130 How do I make a settlement
offer? You may contact the department's unemployment
benefits collection unit in writing or by telephone and make
an offer to settle the debt for less than the full amount owing.
Specify the amount you are offering to repay and be prepared
to provide financial and other information in support of your
offer. The department may request a credit report to verify
the information you provide. The department will notify you
of its decision to accept or decline your offer.
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WSR 08-21-068
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 13, 2008, 8:49 a.m., effective November 13, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends WAC 16-390-
230 by removing a sunset provision in the rule establishing
the current apple pest certification fee, so that the fee would
remain at its current level ($.015 per hundred weight).

Citation of Existing Rules Affected by this Order:
Amending WAC 16-390-230.

Statutory Authority for Adoption:
17.24, and 34.05 RCW.

Adopted under notice filed as WSR 08-19-108 on Sep-
tember 17, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 10, 2008.

Chapters 15.17,

John P. Daly
Acting Deputy Director

AMENDATORY SECTION (Amending WSR 06-19-008,
filed 9/8/06, effective 10/9/06)

WAC 16-390-230 What is the fee for an apple pest
certification? ((Threugh-Deeember31200%;)) The fee for
apple pest certification, using the survey method, on all fresh
apples produced in Washington state or marketed under
Washington state grades and standards, is $.015 per cwt. or
fraction thereof. ((BeginningJanaary 15,2009 thefeeshall-be
$-0075-perewt-orfraction-thereot.))

WSR 08-21-072
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 13, 2008, 1:03 p.m., effective November 13, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Repeal expiration date of dairy technician
license in WAC 16-124-011. This section duplicates RCW
15.36.081 which states in part, "... All dairy technicians'
licenses shall expire on December 31 of odd-numbered
years."
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Citation of Existing Rules Affected by this Order:
Repealing WAC 16-124-011.

Statutory Authority for Adoption: Chapter 15.36 RCW.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 08-16-090 on
August 4, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 1.

Date Adopted: October 13, 2008.

Robert W. Gore

Acting Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 16-124-011 Dairy technician license.

WSR 08-21-073
PERMANENT RULES
SECRETARY OF STATE
[Filed October 13, 2008, 2:28 p.m., effective January 1, 2009]

Effective Date of Rule: WAC 434-662-010 - 434-662-
110 to be effective January 1, 2009, and WAC 434-662-140
and 434-662-150 to be effective January 1, 2010.

Purpose: Clarification of electronic public records man-
agement requirements. Standards for management of elec-
tronic public records. Procedures for transfer of electronic
public records to the Washington state digital archives.

Statutory Authority for Adoption: RCW 40.14.020(6).

Other Authority: Chapters 40.14, 42.56, and 43.105
RCW.

Adopted under notice filed as WSR 08-08-060 on March
28, 2008.

Changes Other than Editing from Proposed to Adopted
Version: Please contact Megan Moreno to receive a docu-
ment explaining all changes made at mmoreno@secstate.wa.
gov.

A final cost-benefit analysis is available by contacting
Jerry Handfield, 1129 Washington Street S.E., Olympia, WA
98504, phone (360) 586-2666, fax (360) 664-8814, e-mail
jhandfield@secstate.wa.gov.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 14, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 13, 2008.

Steve Excell

Assistant Secretary of State
Chapter 434-662 WAC

PRESERVATION OF ELECTRONIC PUBLIC
RECORDS

NEW SECTION

WAC 434-662-010 Purpose. Pursuant to the provisions
of chapters 40.14 and 42.56 RCW, and RCW 43.105.250, the
rules contained in this chapter are intended to ensure that
electronic public records are securely preserved for their min-
imum retention period for present and future access and/or
are transferred to the Washington state digital archives for
retention so that valuable legal and historical records of the
state may be centralized, made more widely available, and
permanently preserved.

NEW SECTION

WAC 434-662-020 Definitions applicable to all sec-
tions of this chapter. Unless the context indicates otherwise,
words used in this chapter shall have the meaning given in
this section.

"Agency" means any department, office, commission,
board, or division of state government; and any county, city,
district, or other political subdivision or municipal corpora-
tion or any department, office, commission, court, or board or
any other state or local government unit, however designated.

"Archival value" means those public records, as deter-
mined by state archivist's appraisal, that are worthy of long-
term or permanent preservation by the archives due to their
historical, legal, fiscal, evidential, or informational value, or
are designated such by statute.

"Authentic" means that a public record is accepted by the
state archives as genuine, trustworthy, or original.

"Authentication" means the process of verifying that a
public record is acceptable as genuine, trustworthy, original,
or authentic.

"Chain of custody" means the documentation of the suc-
cession of offices or persons who held public records, in a
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manner that could meet the evidentiary standards of a court of
law until their proper disposition according to an approved
records retention schedule.

"Confidential record" means any public record series,
file, record or data base field with restrictions on public
access as mandated by federal, state or local laws, or court
order.

"Data base management system" means a set of software
programs that controls the organization, storage and retrieval
of data in a data base, as well as the security and integrity of
the data base.

"Digital archives" means the mass storage facility for
electronic records located in Cheney, Washington and oper-
ated by the Washington state archives. The digital archives is
designed to permanently preserve electronic state and local
government records with archival value in an environment
designed for long-term storage and retrieval.

"Disposition" means the action taken with a record once
its required retention period has expired. Disposition actions
include but are not limited to transfer to the archives or
destruction.

"Elected official" means any person elected at a general
or special election to any public office, and any person
appointed to fill a vacancy in any such office.

"Electronic record" includes those public records which
are stored on machine readable file format.

"Encryption" means the process of rendering plain text
unintelligible by converting it to ciphertext so it can be
securely transmitted and can only be read by those authorized
to decode the plain text from the ciphertext.

"File format" means the type of data file stored on
machine readable materials such as hard disks, floppy disks,
CD-ROMs, DVDs, flash media cards, USB storage devices,
magnetic tape, and any other media designed to store infor-
mation electronically, as well as the application program nec-
essary to view it.

"Metadata" means data used to describe other data.
Metadata describes how, when, and by whom particular con-
tent was collected, how the content is formatted, and what the
content is. Metadata is designed to provide a high level of
categorization to aid in the storage, indexing, and retrieving
of electronic records for public use.

"Public record" has the same meaning as in chapters
40.14 and 42.56 RCW.

"Records committees" means the local records commit-
tee created in RCW 40.14.070 and the state records commit-
tee created in RCW 40.14.050.

"Retention period" means the required minimum amount
of time a records series must be retained to meet legal, fiscal,
administrative or historical value as listed on an approved
records retention schedule or general records retention sched-
ule.

"Records retention schedule" means a legal document
approved by the state or local records committee that speci-
fies minimum retention periods for a records series and gives
agencies ongoing disposition authority for the records series
after the records' approved retention period has been satis-
fied.

"Spider" means a software program that automatically
collects and retrieves on-line web content and all documents
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linked to such content. Examples include, but are not limited
to: Web spiders, web crawlers, robots, and bots.

NEW SECTION

WAC 434-662-030 Retention scheduling and disposi-
tion of electronic public records. Electronic records are
bound by the same provisions as paper documents as set forth
in chapter 40.14 RCW. Electronic records must be retained
pursuant to the retention schedules adopted by the records
committees. Destruction of, or changes to the retention
period of, any public record, regardless of format, requires
legal approval from the state or local records committee pur-
suant to chapters 40.14 RCW, 434-635 WAC and other appli-
cable state laws. Public records that are designated "archi-
val" by the state archivist must be maintained pursuant to the
provisions of this chapter until such time as they are trans-
ferred to the state archives.

NEW SECTION

WAC 434-662-040 Agency duties and responsibili-
ties. Electronic records must be retained in electronic format
and remain usable, searchable, retrievable and authentic for
the length of the designated retention period. Printing and
retaining a hard copy is not a substitute for the electronic ver-
sion unless approved by the applicable records committee.

An agency is responsible for a security backup of active
records. A security backup must be compatible with the cur-
rent system configuration in use by the agency.

NEW SECTION

WAC 434-662-050 Disposition of electronic public
records identified by records committees as archival.
Electronic records designated as "archival" must be retained
in their original format along with the hardware and software
required to read the data in that format unless the converted
records have been sampled for completeness and accuracy of
the migration to a new system and/or file format. Original
data, hardware, and software must be maintained until suc-
cessful migration to a new system has been verified. Agen-
cies have a duty to work with the state archivist to centralize,
preserve, and/or transfer archival records to the digital
archives. All records transferred to the digital archives will
be administered and managed in accordance with all public
access and disclosure laws and requirements.

NEW SECTION

WAC 434-662-055 Disposition of electronic public
records identified by records committees as nonarchival.
Electronic records rendered obsolete through the verified
accurate migration to a more current media file format for
readability and not designated as "archival" may be consid-
ered a secondary copy and disposed of as directed by chapter
40.14 RCW.
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NEW SECTION

WAC 434-662-060 Authentication and chain of cus-
tody of electronic records. The agency must maintain chain
of custody of the record, including employing sufficient secu-
rity procedures to prevent additions, modifications, or dele-
tion of a record by unauthorized parties. If there is a break in
chain of custody, it must be noted in the transmittal to the
archives.

NEW SECTION

WAC 434-662-070 Use of encryption on electronic
records. If encryption is employed on public records, the
agency must maintain the means to decrypt the record for the
life of the record as designated by the approved required min-
imum retention period for that record.

NEW SECTION

WAC 434-662-090 Transmittal agreement for trans-
fer of electronic records. The digital archives must develop
a transmittal agreement for the transfer of electronic records
from state and local government agencies to the digital
archives. At a minimum, a transmittal agreement between
the digital archives and a state or local government agency
must contain:

(1) Identification of the record series;

(2) Disposition authority;

(3) Number of records to be transferred;

(4) Method, schedule, and frequency of record transmit-
tal;

(5) Relevant metadata/indexing fields;

(6) The decryption means for any record transmitted in
an encrypted format;

(7) Media file format;

(8) Identification of any access restriction and the statu-
tory authority for such restriction;

(9) Other technical information, such as backend data
base management systems, necessary for ingestion of elec-
tronic data into the digital archives repository; and

(10) Procedures for collecting any fees for public copies
as provided by statute or ordinance.

NEW SECTION

WAC 434-662-100 Media format and protocol for
transfer. Electronic records will be directly transferred to the
digital archives via web services, secure File Transfer Proto-
col, T-1 line or other direct transmission as outlined in the
transmittal agreement. When direct transmission is not prac-
ticable, records must be transmitted via portable media for-
mats including, but not limited to tape, compact disc, digital
versatile disc, flash media cards, universal serial bus storage
devices, external hard drive, or diskette.

NEW SECTION

WAC 434-662-110 Metadata requirements. Elec-
tronic records transferred to the digital archives must contain
sufficient metadata to categorize, search and retrieve the
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records. All transfers of electronic records to the digital
archives must identify the name of the originating agency, the
date of transfer, the records series, and other appropriate
metadata as specified in the transmittal agreement. The digi-
tal archives will not accept electronic records that do not con-
tain appropriate metadata as specified in the transmittal
agreement.

NEW SECTION

WAC 434-662-140 Web site management. All state
and local government agencies must retain all web content in
accordance with the approved retention schedules. Pursuant
to a transmittal agreement, the digital archives will use a soft-
ware program commonly known as a spider to copy state and
local government web sites that are determined to have archi-
val value either annually or more frequently. All state and
local government agencies shall use the following best man-
agement practices in the maintenance of their web sites:

(1) Each page shall contain identifying information as
outlined in the transmittal agreement;

(2) If an agency web site is determined to have archival
value and cannot be copied using a spider software program,
the agency must copy and preserve all code for the web site.

NEW SECTION

WAC 434-662-150 E-mail management. E-mails cre-
ated and received by any agency of the state of Washington in
the transaction of public business are public records for the
purposes of chapter 40.14 RCW and are subject to all of the
laws and regulations governing the retention, disclosure,
destruction and archiving of public records. The e-mails of
all elected government officials and public employees are
subject to the records retention periods and disposition pro-
mulgated by the records committees, and any and all e-mails
with archival value must be retained. Agencies may be
relieved of the obligation to permanently retain archival e-
mail by transmitting e-mail and all associated metadata to the
digital archives pursuant to a transmittal agreement as pro-
vided for in WAC 434-662-090. This section does not apply
to state legislators or members of the state judiciary.

WSR 08-21-083
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed October 14, 2008, 2:19 p.m., effective April 1, 2009]

Effective Date of Rule: April 1, 2009.

Purpose: The purpose of this CR-103 is to correct an
error in the effective date listed on the CR-103 filed as WSR
08-20-117. The department inadvertently listed the effective
date on the CR-103 as November 1, 2009, rather than
November 1, 2008, as intended. The department is recom-
mencing the rule-making process to change the rules to have
a new effective date and will be filing a preproposal state-
ment of inquiry in October. This CR-103 order changes the
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effective date of the rules filed as WSR 08-20-117 to match
the estimated effective date of the new rule-making process
so that the new rules, when effective, will replace those filed
as WSR 08-20-117.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-561-0200.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, 74.09.500, 74.09.530.

Adopted under notice filed as WSR 08-17-112 on
August 20, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 1, Repealed 0.

Date Adopted: October 14, 2008.

Stephanie E. Schiller
Rules Coordinator

WSR 08-21-086
PERMANENT RULES
GAMBLING COMMISSION
[Order 632—Filed October 14, 2008, 3:22 p.m., effective January 1, 2009]

Effective Date of Rule: January 1, 2009.

Purpose: At the May 2008 commission meeting, the
commission filed the recreational gaming association's
(RGA) original petition for rule change to allow community
cards in card games and nickels/dimes to be used in any card
game that charged a commission. Currently, players must
have their own hand of cards and nickels/dimes are only
allowed in Pai Gow games.

At the July 2008 commission meeting, the RGA submit-
ted an alternative to clarify their intention was to authorize
only Mini-Baccarat. This alternative was filed by the com-
mission.

At the August 2008 commission meeting, staff proposed
Alternative #2, which was filed [at the] commission meeting.
This alternative was in response to questions raised by Chair
Bierbaum at the July 2008 commission meeting. Alternative
#2 was adopted at the October 10, 2008, meeting.

Alternative #2 for WAC 230-15-035. This version
authorizes Mini-Baccarat to be operated as
explained for Baccarat in The New Complete
Hoyle, Revised or Hoyle's Encyclopedia of Card
Games.
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*  Switch the order of WAC 230-15-035 and 230-15-
040 in the rules manual. The requirement that card
game licensees must operate only card games the
director or the director's designee has specifically
authorized should be listed before what games are
authorized.

*  Housekeeping changes to WAC 230-15-045.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-15-035, 230-15-040, and 230-15-045.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 08-17-083 on
August 19, 2008, and published September 3, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 3, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 3, Repealed 0.

Date Adopted: October 13, 2008.

Susan Arland

Rules Coordinator

AMENDATORY SECTION (Amending Order 617, filed
10/22/07, effective 1/1/08)

WAC 230-15-035 ((Requirementstor—sauthorized
eard-games:)) Authorizing new games or changing game
rules ((GH—Iﬂ—efder—fer—a—game—te—be—&u-Eheﬂ—zed—the—game
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Aplayer'swin-orlossmustbe-determined-during the
eourse-of play-of-asingle-eard-game:)) Card game licensees

must operate only the card games the director or the director's
designee has specifically authorized. The director or the
director's designee authorizes each new card game or changes
to existing card games on an individual basis. A list of all
authorized games and the rules of play are available at all

(1) Card game licensees must submit:

(a) Requests for authorizing new card games in the for-
mat we require; and

(b) Changes to an existing card game in writing.

(2) The director or the director's designee will notify the
licensee in writing if the request is denied. The notification
will include reasons for the denial and provide the licensee all
information necessary to file a petition to the commission for
rule making.

AMENDATORY SECTION (Amending Order 608, filed

4/10/07, effective 1/1/08)

WAC 230-15-040 ((Authorizingnew—games—or
changing-gamerules:)) Requirements for authorized card
games. ((G&fd—g&me—heeﬂsees—mﬁst—epefa%e—eﬂl-y—ﬂ&e—e&fd

nfermationneecessary-to-file-apetitionto-the-commisstonfor
rale-making:)) (1) In order for a game to be authorized, the
game must:

(a) Be played with standard playing cards or with elec-
tronic card facsimiles approved by the director or the direc-
tor's designee; and

(b) Offer no more than three separate games with a sin-
gle hand of cards. We consider bonus features and progres-
sive jackpots separate games. If a player does not have to
place a separate wager to participate, we do not consider it a

separate game. An example of this is an "envy" or "share the




Washington State Register, Issue 08-21

wealth" pay out when another player achieves a specific
hand; and

(c) Not allow side bets between players.

(2) Card game licensees may use more than one deck of
cards for a specific game. They also may remove cards to
comply with rules of a specific game, such as Pinochle or
Spanish 21.

(3) Players must:

(a) Compete against all other players on an equal basis

for nonhouse-banked games or against the house for house-
banked games. All players must compete solely as a player in

the card game; and

(b) Receive their own hand of cards and be responsible
for decisions regarding such hand, such as whether to fold,
discard, draw additional cards, or raise the wager; and

(c) Not place wagers on any other player's or the house's
hand or make side wagers with other players. except for:

(i) An insurance wager placed in the game of Blackjack;

or

(i1) An "envy" or "share the wealth" wager which allows
a player to receive a prize if another player wins a jackpot or
odds-based wager; or

(iii) A tip wager made on behalf of a dealer.

(4) Mini-Baccarat is authorized when operated in the

manner explained for Baccarat in the most current version of
The New Complete Hovle, Revised or Hovle's Encyclopedia

of Card Games, or similar authoritative book on card games
we have approved. However:

(a) Card game licensees may make immaterial modifica-
tions to the game; and

(b) Subsection (3) of this section does not apply; and

(c) The number of players is limited under WAC 230-15-

55.

(5) A player's win or loss must be determined during the

course of play of a single card game.

AMENDATORY SECTION (Amending Order 608, filed
4/10/07, effective 1/1/08)

WAC 230-15-045 Withdrawing ((appreved)) card
game((s)) authorization. If the director or the director's des-
ignee withdraws ((appreval)) authorization of a card game:

(1) The director or the director's designee will give lic-
ensees written notice and an opportunity to object to the deci-
sion. If a licensee files an objection in writing, an administra-
tive law judge will review the decision.

(2) The director or the director's designee will provide
written notice to impacted licensees after a final decision is
made.

WSR 08-21-087
PERMANENT RULES
GAMBLING COMMISSION
[Order 633—Filed October 14, 2008, 3:27 p.m., effective January 1, 2009]

Effective Date of Rule: January 1, 2009.
Purpose: This new rule requires licensees who offer
merchandise prizes to have a sales receipt or invoice from the
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seller and to ensure certain information is included on the
receipt/invoice.

Repeal WAC 230-06-115, this rule was inadvertently
added back to our rules manual. It was repealed in adminis-
trative order #459, effective August 2006.

Reporting Changes in Card Room Employees: This
change requires card game licensees to notify us when a
licensed card room employee (CRE) changes or adds an
employer, or is no longer working for them. When this rule
was rewritten last year, the requirement was inadvertently
switched to the CRE.

Card Tournaments: The word "buy-in" was inadvert-
ently added into this rule and needs to be removed. This will
allow Class D licensees to conduct no-fee tournaments with-
out obtaining an additional tournament license.

Fund-raising Events: The commission does not have
limits on wagers made with poker tournament chips or scrip.
However, fund-raising event licensees may set limits. WAC
230-09-020(2) was rewritten to clarify this requirement. The
amendment requires licensees to include game rules and pay-
out restrictions in house rules. Wagering limits were moved
from WAC 230-09-020 to a new rule so they are easier to
locate.

Citation of Existing Rules Affected by this Order:
Repealing WAC 230-06-115, 230-03-290, and 230-15-175;
and amending WAC 230-09-020 and 230-15-205.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 08-17-084 on
August 19, 2008, and published September 3, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 2, Repealed 3.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3,
Amended 2, Repealed 3.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 3, Amended 2, Repealed 3.

Date Adopted: October 14, 2008.

Susan Arland

Rules Coordinator

AMENDATORY SECTION (Amending Order 608, filed
4/10/07, effective 1/1/08)

WAC 230-15-205 Card tournament licenses. (1)
Class A, B, E, F, or house-banked licensees may conduct a
card tournament where a fee or buy-in is charged without get-
ting a card tournament license, but they must only operate
those card games approved for their license class.

(2) Class D licensees must obtain a card tournament
license to charge a fee ((erbuy-in)) for a card tournament.

Permanent
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AMENDATORY SECTION (Amending Order 604, filed
10/27/06, effective 1/1/08)

WAC 230-09-020 Post house rules. Licensees must
develop house rules to govern the scope and manner of all
gambling activities they will conduct during the FRE and
prominently post these rules in the area where they will con-
duct the FRE. At a minimum, these rules must((:

that-may-be-wagered:and
ibit-tipping:)) include:
(1) Game rules; and
(2) Wager limits; and
(3) Payout restrictions; and
(4) That tipping is prohibited.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-15-175 Reporting card room
employees no longer work-

ing.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-06-115 Using checks or credit cards
to purchase gambling equip-

ment, products, or services.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-03-290 Card room employees work-
ing for additional employer

or changing employer.

NEW SECTION

WAC 230-09-022 Wagering limits for fund-raising
events. (1) Wager limits must not exceed ten dollars. How-
ever, raffle wagers must not exceed the limits in RCW
9.46.0277; and

(2) There are no limits on wagers made using scrip or
poker tournament chips.

NEW SECTION

WAC 230-06-109 Sales invoices for merchandise
prizes. Operators may purchase merchandise prizes from a
licensed or unlicensed distributor or business. The sales
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invoice or receipt must include at least the following infor-
mation:

(1) The date of purchase; and

(2) The seller's name and complete address; and

(3) A full description of each item purchased; and

(4) The quantity of items purchased; and

(5) The cost per individual items purchased.

NEW SECTION

WAC 230-06-083 Card game licensees reporting
changes in licensed employees. Card game licensees, except
Class B or Class D must:

(1) Submit an add/transfer application and the required
fees before allowing a licensed card room employee to begin
working.

(2) Notify us in writing when a licensed card room
employee no longer works for them. We must receive the
notice at our Lacey office within ten days of the card room
employee terminating employment.

WSR 08-21-091
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. 2007-11—Filed October 15, 2008,
7:02 a.m., effective February 1, 2009]

Effective Date of Rule: February 1, 2009.

Purpose: These new rules are procedural rules that des-
ignate the system for electronic rate and form filing (SERFF),
developed by the National Association of Insurance Commis-
sioners (NAIC) as the method by which insurers must file
property, casualty, disability, life and annuity products
through. As part of this rule making, the insurance commis-
sioner adopts rate and form filing procedures that are compat-
ible with electronic filings. The commissioner has also
adopted rules for filing motor vehicle service contracts under
RCW 48.110.150.

Citation of Existing Rules Affected by this Order:
Repealing WAC 284-58-070 through 284-58-260, 284-20-
100 and 284-20-150; and amending WAC 284-24-005, 284-
24-060, 284-24-062, 284-24-065, 284-24-070, 284-24-080,
284-24-100, 284-24-110, 284-24-120, 284-58-010, 284-58-
020, and 284-58-030.

Statutory Authority for Adoption:
48.110.150.

Adopted under notice filed as WSR 08-14-055 on June
25, 2008.

Changes Other than Editing from Proposed to Adopted
Version: WAC 284-20B-010, 284-20C-010, and 284-58-
010, the office of insurance commissioner (OIC) changed the
effective date to February 1, 2009.

WAC 284-20B-030, 284-20C-020, and 284-58-030, edi-
torial changes clarify that new and replacement forms must
be filed with the OIC in final form displayed in ten-point type
so they are legible for review and storage as a public record.

WAC 284-20B-040, 284-20C-030, and 284-58-037, an
editorial change clarifies that if the OIC rejects a filing, the

RCW 48.02.060,
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date filed will be the date the OIC receives and accepts a new
filing.

WAC 284-20B-120, 284-20C-060, and 284-58-053,
OIC clarified instructions for forms revised due to an OIC
objection and forms filed to replace or update an old edition.
"Strike through" may be used to show deletions to a form in
lieu of brackets.

WAC 284-20B-140, 284-20C-080, and 284-58-061, fil-
ers may provide a tracking number for the OIC to locate a
previously approved amendatory endorsement in lieu of an
actual copy of the form.

WAC 284-20B-150, 284-20C-110, and 284-58-066,
OIC edited and corrected rules for insurance policy forms
translated from English to another language based on com-
ments from interested parties.

WAC 284-20B-120, the title was amended to be consis-
tent with RCW 48.18.100(1) by referencing "insurance pol-
icy forms."

WAC 284-20C-050, subsection (2) of the rule was edited
to say it does not apply to affiliates or wholly owned subsid-
iaries.

WAC 284-58-020 was edited to say that the OIC may
withdraw approve [approval] of forms for cause.

WAC 284-58-030 was edited to say that group insurance
where different types of insurance are incorporated into a sin-
gle certificate may be filed together.

WAC 284-58-033 was edited to say that rate filings must
be submitted separately but concurrently with forms form
[from] filings when new forms are introduced.

WAC 284-58-057 was edited to delete subsection (2).

WAC 284-24-011, the OIC changed the effective date to
February 1, 2009.

WAC 284-24-016, an editorial change clarifies that if the
OIC rejects a filing, the date filed will be the date the OIC
receives and accepts a new filing.

WAC 284-24-080, OIC removed fine arts dealers from
the list in inland marine risks that are subject to rate filing
requirements.

WAC 284-24-115, the maximum interval for rates to
take effect between new and renewal policies is increased to
sixty days.

A final cost-benefit analysis is available by contacting
Kacy Scott, P.O. Box 40255 [40258], Olympia, WA 98504-
0258, phone (360) 725-7041, fax (360) 586-3109, e-mail
Kacys@oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 50, Amended 12, Repealed 20.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 50, Amended 12, Repealed 20.
Date Adopted: October 15, 2008.
Mike Kreidler

Insurance Commissioner
Chapter 284-20B WAC

RULES FOR FILING PROPERTY AND CASUALTY
FORMS

NEW SECTION

WAC 284-20B-005 Definitions that apply to this
chapter. The definitions in this section apply throughout this
chapter:

(1) "Advisory organization" means an entity not licensed
under RCW 48.19.180 that files advisory forms with the
commissioner.

(2) "Complete filing" means a package of information
containing insurance forms, supporting information, docu-
ments and exhibits submitted to the commissioner electroni-
cally using the System for Electronic Rate and Form Filing
(SERFF).

(3) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(4) "Filer" means a person, organization or other entity
that files insurance forms with the commissioner for an
insurer.

(5) "Insurance" means the same as in RCW 48.01.040.

(6) "Insurer" means an insurer defined in RCW
48.01.050 to which the commissioner has issued a certificate
of authority under chapter 48.05 RCW.

(7) "Member" or "subscriber" means an insurer that has
granted filing authority to a rating organization under RCW
48.19.050, and includes service purchasers.

(8) "NAIC" means the National Association of Insurance
Commissioners.

(9) "Objection letter" means correspondence created in
SERFF and sent by the commissioner that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves a form under RCW 48.18.110.

(10) "Property and casualty insurance" means all types
of:

(a) Property insurance defined in RCW 48.11.040;

(b) Marine and transportation insurance defined in RCW
48.11.050;

(c) Vehicle insurance defined in RCW 48.11.060;

(d) General casualty insurance defined in RCW
48.11.070; and

(e) Title insurance defined in RCW 48.11.100.

(11) "Rating organization" or "bureau" means an entity
licensed under RCW 48.19.180 that files forms on behalf of
its members, subscribers, and service purchasers.

(12) "SERFF" means the System for Electronic Rate and
Form Filing. SERFF is a proprietary NAIC computer-based
application that allows filers to create and submit rate, rule
and form filings electronically to the commissioner.
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(13) "Type of insurance" means a specific type of insur-
ance listed in the Uniform Property and Casualty Product
Coding Matrix published by the NAIC and available at
WWW.naic.org.

NEW SECTION

WAC 284-20B-010 Purpose and scope of this chap-
ter. (1) The purpose of this chapter is to adopt processes and
procedures for insurers and filers to use when they submit
property and casualty insurance forms to the commissioner
under chapter 48.18 RCW.

(2) This chapter applies to insurers, advisory organiza-
tions and rating organizations that file property and casualty
insurance forms under RCW 48.18.100 and 48.18.103.

(3) This chapter is effective on February 1, 2009. All
form filings received on or after February 1, 2009, must com-
ply with this chapter.

NEW SECTION

WAC 284-20B-020 Filing instructions that are incor-
porated into this chapter. SERFF is a dynamic application
that the NAIC will revise and enhance over time. To be con-
sistent with NAIC filing standards and provide timely
instructions to filers, the commissioner must incorporate doc-
uments posted on the SERFF web site into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual posted on the SERFF
web site (www.serff.com); and

(2) The Washington State SERFF Property and Casualty
Form Filing General Instructions posted on the commis-
sioner's web site (Www.insurance.wa.gov).

NEW SECTION

WAC 284-20B-030 General form filings rules. Filers
must submit complete filings that comply with the SERFF
Industry Manual posted on the SERFF web site (www.serff.
com) and Washington State SERFF Property and Casualty
Form Filing General Instructions posted on the commis-
sioner's web site (www.insurance.wa.gov). All form filings
must comply with these rules:

(1) Insurers must file property and casualty insurance
forms under RCW 48.18.100(1) or 48.18.103(3). Filers may
not use the certification process described in RCW 48.18.100
(2) to file property and casualty insurance forms.

(2) Filers must submit all insurance forms and related
documents to the commissioner electronically using SERFF.

(a) Every form filed in SERFF must be attached to the
form schedule.

(b) All written correspondence related to a form filing
must be sent in SERFF.

(3) All filed forms must be legible for both the commis-
sioner's review and retention as a public record. Filers must
submit new and replacement forms to the commissioner for
review in final form displayed in ten-point or larger type.

(4) Each form must have a unique identifying number
and a way to distinguish it from other editions of the same
form.
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(5) Filers must not submit combined rate and form fil-
ings.

NEW SECTION

WAC 284-20B-040 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with WAC 284-20B-030. If the com-
missioner rejects a filing, the insurer has not filed forms with
the commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-20B-050 Rules for rejected filings made
under RCW 48.18.103. RCW 48.18.103(3) says an insurer
must file forms within thirty days after the insurer issues
them. If the commissioner rejects a filing under WAC 284-
20B-040, the insurer has not filed forms with the commis-
sioner. If the commissioner rejects a filing submitted under
RCW 48.18.103, the:

(1) Filer must promptly send a new filing to the commis-
sioner within the original thirty-day use and file period in
RCW 48.18.103(3); or

(2) Insurer must stop issuing policies using forms sent
with the rejected filing and amend policies using approved
forms.

NEW SECTION

WAC 284-20B-060 Filing authorization rules. An
insurer may authorize a rating organization or a third-party
filer to file forms on its behalf. For the purposes of this sec-
tion, a "third-party filer" means a person or entity in the busi-
ness of providing insurance regulatory compliance services.

(1) If an insurer delegates filing authority to a third-party
filer, each filing must include a letter as supporting documen-
tation signed by an officer of the insurer authorizing the third-
party filer to make filings on behalf of the insurer.

(2) The insurer may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the insurer.

(3) If third-party filer has a pattern of making filings that
do not comply with this chapter, the commissioner may reject
a delegation of filing authority from the insurer.

NEW SECTION

WAC 284-20B-070 Rating organization "bureau"
rules. Under RCW 48.19.050, an insurer may authorize a
bureau to file forms on its behalf. This section applies to
members or subscribers that have granted filing authority to a
bureau. Bureau members or subscribers must follow instruc-
tions provided by the bureau when they implement, delay or
nonadopt a bureau form filing that has been approved by the
commissioner. The insurer must make a filing with the com-
missioner if it delays the effective date, nonadopts or changes
the bureau filing in any way. The filing must:
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(1) Include a statement of changes proposed by the
insurer;

(2) Provide the filing number used by the bureau when it
filed the forms; and

(3) Be received by the commissioner in a timely manner.

(4) For purposes of this section, "timely" means:

(a) Before the bureau effective date if the filing is made
under RCW 48.18.100; or

(b) Thirty days after the bureau effective date if the filing
is made under RCW 48.18.103.

NEW SECTION

WAC 284-20B-080 Use of rating organization
"bureau" forms—No filing authorization. If a member or
subscribing insurer has not authorized a bureau to file forms
on its behalf, the insurer must make a filing with the commis-
sioner to use bureau forms.

(1) If the forms are identical to the bureau forms, the fil-
ing must include this information:

(a) A statement by the insurer of its intent to use the
bureau forms; and

(b) The filing number used by the bureau when it filed
the forms.

(2) Insurers must independently file any forms that are
not identical in content to approved bureau forms.

NEW SECTION

WAC 284-20B-090 Advisory organization rules. (1)
Advisory organizations may file insurance forms with the
commissioner. The commissioner will review advisory
forms using the same standards that apply to insurers and rat-
ing organizations. Ifthe forms comply with RCW 48.18.110,
the commissioner will approve the forms on an advisory
basis.

(2) If an insurer decides to use approved advisory forms,
the insurer must make an independent form filing. The filing
must include:

(a) A statement by the insurer of its intent to use the advi-
sory forms;

(b) The filing number used by the advisory organization
when it filed the forms; and

(c) Copies of the advisory forms attached to form sched-
ule.

NEW SECTION

WAC 284-20B-100 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise a
noncompliant form or provide clarification or additional
information about the form. If a form contains provisions
that are contrary to RCW 48.18.110, the objection letter will
state the reason(s) for disapproval, including relevant case
law, statutes and administrative rules. Filers must:

(1) Provide a complete response to an objection letter. A
complete response includes:

(a) A separate response to each objection; and

(b) A description of changes proposed to noncompliant
forms, and, if applicable, a replacement form or amendatory
endorsement attached to the form schedule.
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(2) Respond to the commissioner in a timely manner.

NEW SECTION

WAC 284-20B-110 Applications and policyholder
notices. RCW 48.18.190 says each form that conflicts with,
modifies, or extends a contract of insurance must be in writ-
ing and made a part of the policy. Insurers must file these
forms under RCW 48.18.100 or 48.18.103. Insurers must file
applications and policyholder notices if the:

(1) Application will be used under RCW 48.18.080; or

(2) Policyholder notice amends or modifies policy provi-
sions.

NEW SECTION

WAC 284-20B-120 Rules for revised or replaced
insurance policy forms. If an insurer files a revised or
replaced form, the filer must provide the supporting docu-
mentation described below:

(1) If a form is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the disapproved form.

(2) If a previously approved form is replaced with a new
version, the filer must submit an exhibit that marks and iden-
tifies each change or revision to the replaced form using one
of these methods:

(a) A draft form that strikes through deletions and under-
lines additions or changes in the form;

(b) A draft form that includes comments in the margins
explaining the changes in the forms; or

(c) A side-by-side comparison of current and proposed

policy language.

NEW SECTION

WAC 284-20B-130 Effective date rules. (1) Filers
must include a common effective date for all forms submitted
in a filing. The insurer may use different effective dates for
new and renewal policies if the filing includes this request
and the policy includes a liberalization clause or condition.

(2) The proposed effective date must be a specific date.

(a) Vague statements, such as one that says the insurer
will implement the filing thirty days after the commissioner's
approval is not specific, and does not comply with this rule.

(b) If an insurer is filing a new program or optional
endorsement, the filer may request an effective date concur-
rent with the commissioner's approval.

(3) The proposed effective date must be consistent with
the law. Forms filed under RCW 48.18.103 must propose an
effective date no more than thirty days before the date filed.

(4) If an insurer revises the effective date, the commis-
sioner must receive this request in SERFF before the original
effective date of the filing.

NEW SECTION

WAC 284-20B-140 Reference copies of amendatory
endorsements. If an insurer will use a previously approved
Washington amendatory endorsement with a new form, the
filer must:
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(1) Provide a copy of the amendatory endorsement
attached as supporting documentation; or

(2) Include the SERFF tracking number under which the
endorsement was filed and approved in the filing description;
and

(3) Explain how the insurer will use the amendatory
endorsement with the new form.

NEW SECTION

WAC 284-20B-150 Rules for insurance policy forms
translated from English to another language. Insurers may
issue insurance policy forms written in languages other than
English.

(1) If an insurer translates an insurance policy form from
English to another language, the insurer must:

(a) File the translated version of the form with the com-
missioner.

(b) Include written disclosure statements on the trans-
lated policy form that the insurer is issuing the translated
form on an informational basis and the English version is
controlling for the purposes of application and interpretation.
The disclosure statements must be in English and the lan-
guage of the translated form and printed in bold face type of
at least twelve-point font.

(c) Submit a certification with the filing by an officer
employed by the insurer that the insurer will issue the English
version of the policy form with the translated policy form.

(2) When filing a translated policy form, the filer must:

(a) Identify the approved English version of the policy
form by providing, as applicable, the:

(1) SERFF filing number;

(i) Form number, edition date or edition identifier; and

(iii) Effective date of the filing.

(b) Submit certification by a professional translator cer-
tified by the American Translators Association or a compara-
ble organization that the:

(i) Translator has translated the English version of the
form; and

(i1) Translation is accurate.

(3) The commissioner will file but not review or approve
translated insurance policy forms.

NEW SECTION

WAC 284-20B-160 Exemption for unauthorized
insurers. Chapter 48.15 RCW applies to insurance transac-
tions involving unauthorized surplus line insurers. Under
RCW 48.18.100 (1)(e), insurance forms issued by unautho-
rized surplus line insurers are exempt from filing.

NEW SECTION

WAC 284-20B-170 Exemption for insurance forms
issued to large commercial property and casualty
accounts. (1) Under RCW 48.18.103 (3)(a), the commis-
sioner exempts forms issued to insure a large commercial
property and casualty account from filing requirements under
chapter 48.18 RCW.

(2) For purposes of this section, "large commercial prop-
erty and casualty account" means property and casualty
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insurance as defined in WAC 284-24-001(10) that is pur-
chased by a business, not-for-profit organization, or public
entity with enough insurance buying experience to negotiate
with insurers in a largely unregulated environment and meets
any two of the following criteria:

(a) Annual premiums of one hundred thousand dollars or
more, excluding workers compensation insurance issued by
the department of labor and industries and types of insurance
listed in subsection (3) of this section;

(b) Net revenues or sales in excess of one hundred mil-
lion dollars;

(c) More than two hundred employees;

(d) Net worth over fifty million dollars;

(e) Is a not-for-profit organization or public entity with
an annual budget or assets of at least forty-five million dol-
lars;

(f) Is a municipality with a population over fifty thou-
sand.

(3) The exemption provided by this section does not
apply to:

(a) Professional liability insurance policies, including all
types of malpractice and errors and omissions insurance;

(b) Reimbursement insurance policies that indemnify
service contract providers or protection product guarantee
providers for contractual obligations assumed under a service
contract or protection product guarantee; and

(¢) Master policies under which insurers issue certifi-
cates of coverage to individual consumers, households, busi-
nesses, or other organizations.

(4) Before an insurer issues an insurance policy under
this section, the insurer or its insurance producer must send
written notice to the insured that says the:

(a) Insurer has not filed the forms with the commis-
sioner; and

(b) Commissioner has not reviewed and approved the
forms.

(5) The Washington insurance examining bureau will
not audit property forms used to insure large commercial
property and casualty accounts under WAC 284-20-006.

(6) If grounds exist under RCW 48.18.110(1), the com-
missioner may disapprove a form used to insure a large com-
mercial property and casualty account. If the commissioner
disapproves a form under RCW 48.18.110(1), the insurer
must construe the form under the provisions of RCW
48.18.510.

(7) Each insurer must keep copies of forms used to
insure large commercial property and casualty accounts for at
least six years after the date the insurer issues a policy under
this section. The insurer must make these records available
to the commissioner upon request.
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Chapter 284-20C WAC

RULES FOR FILING MOTOR VEHICLE SERVICE
CONTRACTS

NEW SECTION

WAC 284-20C-005 Definitions that apply to this
chapter. The definitions in this section apply throughout this
chapter:

(1) "Complete filing" means a package of information
containing motor vehicle service contracts, supporting infor-
mation, documents and exhibits.

(2) "Contract" means a service contract covering motor
vehicles, as described in chapter 48.110 RCW. Under this
definition:

(a) "Motor vehicle" means the same as in RCW
48.110.020(11), and only includes vehicles that are self-pro-
pelled by a motor; and

(b) "Service contract" means the same as in RCW
48.110.020(16).

(3) "Date filed" means the date a complete motor vehicle
service contract filing has been received and accepted by the
commissioner.

(4) "Filer" means a person, organization or other entity
that files motor vehicle service contracts with the commis-
sioner.

(5) "Objection letter" means correspondence sent by the
commissioner to the filer that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves a motor vehicle service contract under
RCW 48.110.073.

(6) "Service contract provider" or "provider" means the
same as in RCW 48.110.020(18).

NEW SECTION

WAC 284-20C-010 Purpose of this chapter. (1) The
purpose of this chapter is to adopt processes and procedures
for providers and filers to use when they submit motor vehi-
cle service contracts to the commissioner under RCW
48.110.073.

(2) This chapter is effective on February 1, 2009. All
motor vehicle service contract filings received on or after
February 1, 2009, must comply with this chapter.

NEW SECTION

WAC 284-20C-020 General motor vehicle service
contract filing rules. Filers and providers must submit fil-
ings that comply with these rules:

(1) Filers must submit complete filings that comply with
the filing instructions and procedures in the Washington State
Motor Vehicle Service Contract Filing Instructions posted on
the commissioner's web site (Www.insurance.wa.gov), which
the commissioner incorporates into this section by reference.

(2) Filers must submit every service contract to the com-
missioner in paper format with a completed motor vehicle
service contract transmittal document.
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(3) Filers must not combine "prior approval" and "use
and file" contracts in one filing. Filers must file these types
of contracts separately:

(a) Contracts filed under RCW 48.110.073(2); or

(b) Contracts filed under RCW 48.110.073(3).

(4) All filed contracts must be legible for both the com-
missioner's review and retention as a public record. Filers
must submit new and replaced contracts to the commissioner
for review in final printed form displayed in ten-point or
larger type.

(5) Each contract must have a unique identifying number
and a way to distinguish it from other editions of the same
contract.

(6) Filers must submit a completed compliance checklist
with each new motor vehicle service contract. If the filing
includes more than one new contract, the filer may:

(a) Complete a separate checklist for each motor vehicle
service contract; or

(b) Complete one checklist and submit an explanatory
memorandum that lists any material differences between the
filed contracts.

NEW SECTION

WAC 284-20C-030 The commissioner may reject
motor vehicle service contract filings. (1) The commis-
sioner may reject and close any filing that does not comply
with WAC 284-20C-020. If the commissioner rejects a fil-
ing, the provider has not filed the service contract(s) with the
commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-20C-040 Rules for rejected filings made
under RCW 48.110.073(3). (1) RCW 48.110.073(3) says
contracts must be filed with the commissioner within sixty
days after the provider first issues the contract to a consumer.
If the commissioner rejects a filing under WAC 284-20C-
030, the provider has not filed contracts with the commis-
sioner.

(2) If the commissioner rejects a filing submitted under
RCW 48.110.073(3) the:

(a) Filer must promptly send a new filing to the commis-
sioner within the original sixty-day use and file period in
RCW 48.110.073(3); or

(b) Provider must stop issuing motor vehicle service con-
tracts sent with the rejected filing.

NEW SECTION

WAC 284-20C-050 Filing authorization rules. (1) A
provider may authorize a third-party filer to file contracts on
its behalf. Under this section, a "third-party filer" means:

(a) An administrator as defined in RCW 48.110.020(1);

(b) An insurer; or

(c) A person or entity in the business of providing regu-
latory compliance services to providers.
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(2) If a provider delegates filing authority to a third-party
filer, each filing must include a letter signed by an employee
of the provider authorizing the third-party filer to make fil-
ings on behalf of the provider. This subsection does not
apply to a third-party filer that is an affiliate or wholly owned
subsidiary of the provider.

(3) The provider may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the provider.

(4) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority from the provider.

NEW SECTION

WAC 284-20C-060 Rules for revised or replaced
motor vehicle service contracts. If a provider files a revised
or replaced contract, the filer must provide the supporting
documentation described below:

(1) If a contract is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the disapproved contract.

(2) If a previously approved contract is replaced with a
new version, the filer must submit an exhibit that marks and
identifies each change or revision to the replaced contract
using one of these methods:

(a) A draft contract that strikes through deletions and
underlines additions or changes in the contract;

(b) A draft contract that includes comments in the mar-
gins explaining the changes in the contract; or

(c) A side-by-side comparison of current and proposed
contract language.

NEW SECTION

WAC 284-20C-070 Effective date rules. (1) Filers
must include a common effective date for all contracts sub-
mitted in a filing.

(2) The proposed effective date must be a specific date.

(a) Vague statements, such as one that says the provider
will implement a filing thirty days after the commissioner's
approval is not specific, and does not comply with this rule.

(b) If a provider is filing a new program or optional cov-
erage form, the filer may request an effective date concurrent
with the commissioner's approval.

(3) The proposed effective date must be consistent with
the law. Contracts filed under RCW 48.110.073(3) must pro-
pose an effective date no more than sixty days before the date
filed.

(4) If the provider revises the effective date, the commis-
sioner must receive the request before the original effective
date of the filing.

NEW SECTION

WAC 284-20C-080 Reference copies of amendatory
forms. If a provider will use a previously approved Washing-
ton amendatory form with a new contract, the filer must:

(1) Provide a copy of the amendatory form as supporting
documentation; or
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(2) Provide the company tracking number from the con-
tract filing under which the endorsement was filed and
approved; and

(3) Explain how the provider will use the amendatory
form with the new contract.

NEW SECTION

WAC 284-20C-090 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise non-
compliant contracts or provide clarification or additional
information about the contract. If the commissioner finds
that a contract contains provisions that are contrary to RCW
48.110.073, the objection letter will state the reason(s) for
disapproval, including relevant case law, statutes and admin-
istrative rules. Filers must:

(1) Provide a complete response to an objection letter. A
complete response includes:

(a) A separate response to each objection; and

(b) A description of changes proposed to noncompliant
contracts, and, if applicable, a replacement contract or amen-
datory form.

(2) Respond to the commissioner in a timely manner.

NEW SECTION

WAC 284-20C-110 Rules for motor vehicle service
contracts translated from English to another language.
Providers may issue motor vehicle service contracts written
in languages other than English.

(1) If a provider translates a contract from English to
another language, the provider must:

(a) File the translated version of the contract with the
commissioner.

(b) Include written disclosure statements on the trans-
lated contract that the provider is issuing the translated con-
tract on an informational basis and the English version is con-
trolling for the purposes of application and interpretation.
The disclosure statements must be in English and the lan-
guage of the translated contract and printed in bold face type
of at least twelve-point font.

(c) Submit written certification by an officer employed
by the provider that the provider will issue the English ver-
sion of the contract with the translated contract.

(2) When filing a translated policy form, the filer must:

(a) Identify the approved English version of the contract
by providing, as applicable, the:

(1) Company tracking number under which the contract
was filed;

(i) Contract number, edition date or edition identifier;
and

(iii) Effective date of the filing.

(b) Submit written certification by a professional transla-
tor certified by the American Translators Association or a
comparable organization that the:

(i) Translator has translated the English version of the
contract; and

(i1) Translation is accurate.

(3) The commissioner will file but not review or approve
translated motor vehicle service contracts.
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NEW SECTION

WAC 284-24-001 Definitions that apply to this chap-
ter. Unless otherwise specified in rule, the definitions in this
section apply throughout this chapter:

(1) "Advisory organization" means an entity not licensed
under RCW 48.19.180 that files advisory rates with the com-
missioner.

(2) "Complete filing" means a package of information
containing rates, supporting information, documents and
exhibits submitted to the commissioner electronically using
the System for Electronic Rate and Form Filing (SERFF).

(3) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(4) "Filer" means a person, organization or other entity
that files insurance rates with the commissioner for an
insurer.

(5) "Insurance" means the same as in RCW 48.01.040.

(6) "Insurer" means an insurer defined in RCW 48.01.-
050 to which the commissioner has issued a certificate of
authority under chapter 48.05 RCW.

(7) "Member" or "subscriber" means an insurer that has
paid a rating organization for services under RCW 48.19.050,
and includes service purchasers.

(8) "NAIC" means the National Association of Insurance
Commissioners.

(9) "Objection letter" means correspondence created in
SERFF and sent by the commissioner to the filer that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves the filing under RCW 48.19.100.

(10) "Property and casualty insurance" means these
types of insurance:

(a) Property insurance defined in RCW 48.11.040;

(b) Marine and transportation insurance defined in RCW
48.11.050;

(c) Vehicle insurance defined in RCW 48.11.060;

(d) General casualty insurance defined in RCW
48.11.070; and

(e) Surety insurance defined in RCW 48.11.080.

(11) "Rate" or "rates" means all classification manuals,
loss costs, rate or rule manuals, rating plans, rating schedules,
minimum rates, class rates, and rating rules that insurers must
file under RCW 48.19.040 and 48.19.043.

(12) "Rating organization" or "bureau" means an entity
licensed under RCW 48.19.180 that files rates on behalf of its
members, subscribers, or service purchasers.

(13) "SERFF" means the System for Electronic Rate and
Form Filing. SERFF is a proprietary NAIC computer-based
application that allows insurers and other entities to create
and submit rate, rule and form filings electronically to the
commissioner.

(14) "Type of insurance" means a specific type of insur-
ance listed in the Uniform Property and Casualty Product
Coding Matrix published by the NAIC and available at
WWW.naic.org.
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AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-005 ((Fransmittal-formrequired:))
Purpose and scope of this chapter. ((Eachratefiling-sub-
Hﬁ.m? Ej anHsur e.fl Shlﬂln be S;lhm.tlteld] t::th the lﬁhng trans

before-it-submits-the-filing:)) The purpose of this chapter is to
adopt processes and procedures for insurers and filers to use
when they submit property and casualty insurance rates and

rules with the commissioner under chapter 48.19 RCW. This
chapter:

(1) Applies to insurers, advisory organizations and rating
organizations that file property or casualty insurance rates
under RCW 48.19.040 and 48.19.043; and

(2) Does not apply to insurers or insurance scoring
model vendors that file insurance scoring models under RCW
48.19.035 and chapter 284-24A WAC.

NEW SECTION

WAC 284-24-007 Filing documents incorporated by
reference into this chapter. SERFF is a dynamic application
that the NAIC will revise and enhance over time. To be con-
sistent with NAIC filing standards and provide timely
instructions to filers, the commissioner will incorporate doc-
uments posted on the SERFF web site into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual posted on the SERFF
web site (www.serff.com); and

(2) The Washington State SERFF Property and Casualty
Rate Filing General Instructions posted on the commis-
sioner's web site (Www.insurance.wa.gov).

NEW SECTION

WAC 284-24-011 General rate filing rules. Effective
February 1, 2009, filers must submit complete rate filings
that comply with the SERFF' Industry Manual posted on the
SERFF web site (www.serff.com) and the Washington State
SERFF Property and Casualty Rate Filing General Instruc-
tions posted on the commissioner's web site (Www.insur-
ance.wa.gov). All rate filings must comply with these rules:

(1) Filers must submit all rate filings and related docu-
ments to the commissioner electronically using SERFF.

(2) Filers must send all written correspondence related to
a rate filing in SERFF.

(3) Each rate filing must be:

(a) Accurate and internally consistent; and

(b) Submitted separately by type of insurance.

(4) Filers must not submit combined rate and form fil-
ings.

NEW SECTION

WAC 284-24-016 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with WAC 284-24-011. If the commis-
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sioner rejects a filing, the insurer has not filed rates with the
commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-24-021 Rules for rejected rate filings made
under RCW 48.19.043. RCW 48.19.043(2) says an insurer
must file rates within thirty days after the date the insurer first
uses them. If the commissioner rejects a filing under WAC
284-24-016, the insurer has not filed rates with the commis-
sioner. If the commissioner rejects a filing submitted under
RCW 48.19.043, the:

(1) Filer must promptly send a new rate filing to the com-
missioner within the original thirty-day use and file period in
RCW 48.19.043(2); or

(2) Insurer must stop using the rates sent with the
rejected filing and amend policies using approved rates.

NEW SECTION

WAC 284-24-041 Filing authorization rules. An
insurer may authorize a rating organization or third-party
filer to file rates on its behalf. For the purposes of this sec-
tion, a "third-party filer" means a person or entity in the busi-
ness of providing insurance regulatory compliance services.

(1) If an insurer delegates filing authority to a third-party
filer, each filing must include a letter as supporting documen-
tation signed by an officer of the insurer authorizing the third-
party filer to make filings on behalf of the insurer.

(2) The insurer may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the insurer.

(3) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority from the insurer.

NEW SECTION

WAC 284-24-046 Rating organization "bureau"
rules. Under RCW 48.19.050, an insurer may authorize a
bureau to file rates on its behalf. This section applies to
members or subscribers that have granted filing authority to a
bureau.

(1) Bureau members or subscribers must follow instruc-
tions provided by the bureau when they implement, delay or
nonadopt a bureau rate filing that has been approved by the
commissioner.

(2) If the insurer has authorized the rating organization to
make filings on its behalf, the insurer is not required to file
new bureau rates with the commissioner, except as provided
under WAC 284-24-062.

(3) The insurer must make a filing with the commis-
sioner if an insurer delays the effective date, nonadopts or
changes a filing in any way. The filing must:

(a) Include a statement of the changes proposed by the
insurer;
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(b) Provide the filing number used by the bureau when it
filed rates with the commissioner; and

(c) Be received by the commissioner in a timely manner.

(4) Under this section, "timely" means:

(a) Before the bureau effective date if the filing is made
under RCW 48.19.040; or

(b) Thirty days after the bureau effective date if the filing
is made under RCW 48.19.043.

NEW SECTION

WAC 284-24-049 Rules that apply to advisory orga-
nizations. (1) Advisory organizations may file rates with the
commissioner. The commissioner will review the advisory
rates using the same standards that apply to insurers and rat-
ing organizations. If the rates comply with chapter 48.19
RCW, the commissioner will approve the rates on an advi-
sory basis.

(2) If an insurer wants to use approved advisory rates, the
insurer must make a rate filing that includes:

(a) A statement by the insurer of its intent to use the advi-
sory rates;

(b) The filing number used by the advisory organization
when it submitted the filing; and

(c) Statistical and actuarial support for each component
of the rate filing that is not part of the advisory filing.

NEW SECTION

WAC 284-24-051 Rules for responding to objection
letters. If the commissioner disapproves a filing under RCW
48.19.100, the objection letter will state the reason(s) for dis-
approval, including relevant law and administrative rules.
Filers must:

(1) Provide a complete response to an objection letter. A
complete response includes:

(a) A separate response to each objection; and

(b) If appropriate, revised exhibits and supporting docu-
mentation.

(2) Respond to the commissioner in a timely manner.

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-060 Suspension of filing requirements
for surplus lines insurance. Under RCW 48.19.080, the rate
filing requirements in chapter 48.19 RCW are suspended
((wwithrespeetto)) for surplus line coverages. Insurers ((de

netneed)) are not required to file rates ((with-respeette)) for
surplus line ((eeverages)) insurance policies placed in this

state under chapter 48.15 RCW.

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-062 ((Meodifieation-of-filing-require-
ments—)) Loss cost filing((s)) rule. (1) The following defi-
nitions apply to this rule:

(a) "Prospective loss cost" means that portion of a rate
that:
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(i) Provides only for losses and loss adjustment
expenses;

(>i1) Does not provide for expenses or profit; and

(ii1) Is based on historical aggregate losses and loss
adjustment expenses adjusted through development to their
ultimate value and projected through trending to a future
point in time.

(b) "Loss cost adjustment”" means a factor by which pro-
spective loss costs are multiplied to obtain final rates. A loss
cost adjustment must take into account:

(1) Operating expenses;

(ii) Underwriting profit (or loss) and contingencies:

(iii) Investment income;

(iv) Dividends, savings, or unabsorbed premium depos-
its allowed or returned to policyholders, members, or sub-
scribers:

(v) Variations in loss experience unique to the insurer
making the filing; and

(vi) Other relevant factors, if any.

(c) "Rate" means the cost of insurance per exposure unit,
whether expressed as a single number or separately as pro-
spective loss cost and loss cost adjustment, before application
of individual risk variations permitted under WAC 284-24-
100. Under this definition, a rate does not include minimum
premiums or supplementary rating information.

(d) "Supplementary rating information":

(1) Means any manual or plan of policy writing rules, rat-
ing rules, classification system, territory codes and descrip-
tions, rating plans, or any other similar information needed to
determine the premium that applies to an insured: and

(i) Includes factors and relativities, such as increased
limits factors, package modification factors, classification
relativities, and deductible relativities.

(2) Under RCW 48.19.080, the commissioner may mod-
ify the rate filing requirements in chapter 48.19 RCW ((are

ey Rating-organizatiens—+may)). This rule modifies the

rate filing requirements to permit rating and advisory organi-
zations to make reference filings of prospective loss costs.

((Fhe)) (a) Prospective loss costs filings ((shall)) must
contain ((the)) statistical data and supporting information for
all calculations and assumptions underlying the prospective
loss costs, but do not need to provide the information
required by RCW 48.19.040 (2)(b) and (c). ((Filings-ef))
Prospective loss costs filings must be approved by the com-
missioner ((priorte)) before use by any insurer as a reference
document.

(b) To use rates based on loss costs, a member or ((stb-

sertbing-insurer-of-aratingorganization)) subscriber must
make a loss cost adjustment filing, ((which-is-subjeet-to))
under the applicable provisions of RCW 48.19.040 ((and/))

or (REW)) 48.19.043. The ((filing-shattinehude-the foltow-

ing-forms;-completed-intheirentirety, preseribed-by-and
avatlablefromthe-commissiener)) filer must attach com-
pleted copies of these forms to the supporting documentation
tab:

(i) A Washington Reference Filing Adoption Form;
(ii) ((Her—eachloss—eost—adjustment;)) A Washington

Summary of Supporting Information Form for each loss cost
adjustment factor; and
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(iii) For each loss cost adjustment with which an expense
constant is used, a Washington Expense Constant Supple-
ment.

(c) A member or ((subseribinginsurer-of-arating-organi-

zatton)) subscriber may use rates based on the bureau's or
dV1sory orgamzatlon prospectlve loss costs ((ﬁ%ed—by—the

fefemﬂee—deeumeﬂt)) w1thout complylng W1th the require-
ments of RCW 48.19.040 and 48.19.043 if the:

(1) ((Fhe)) Commissioner has approved the loss cost ref-
erence document;

(ii) Insurer has an approved loss cost adjustment on file
with the commissioner and proposes no changes to it; and

((GHThe)) (iii) Insurer will begin using the prospective
loss costs on the date proposed by the rating organization and
approved by the commissioner.

(d) ((Onee-they-have-beenapprovedand-have)) After the
commissioner has approved a loss cost reference document

filing for an advisory organization or bureau and the filing
has become effective, the ((Jatest)) new prospective loss costs

((fled-by-arating-erganizationare-considered-to)) supersede
all earlier loss cost filings by that ((rating)) organization.
Insurers ((are)) must not ((permitted—+te)) make loss cost
adjustment filings using prospective loss costs that have been
superseded.

Permanent



WSR 08-21-091

AMENDATORY SECTION (Amending Matter No. R 2003-

05, filed 10/31/05, effective 1/1/06)

WAC 284-24-065 Demonstration that rates satisfy
the requirements of RCW 48.19.020. (1) When an insurer
or rating organization files rates with the commissioner, it
must demonstrate that the proposed rates satisfy the require-
ments of chapter 48.19 RCW. RCW 48.19.020 requires that
premium rates for insurance ((shall)) are not ((be)) excessive,
inadequate, or unfairly discriminatory. A rate is reasonable
and not excessive, inadequate, or unfairly discriminatory if it
is an actuarially sound estimate of the expected value of all
future costs associated with an individual risk transfer. Such
costs include claims, claim settlement expenses, operational
and administrative expenses, and the cost of capital.

(2) For the purposes of this section, "operating ratio"
means the sum of after-tax underwriting profit (or loss) and
after-tax investment income on assets corresponding to
unearned premium reserves and loss and loss adjustment
expense reserves, divided by premium.

(3) For liability insurance, if the increased limits factors
include risk loads, the proportion of the expected premium
(net of expenses) arising from the risk loads for all policy
limits ((shaH)) must be included in the expected underwriting
profit or loss.

(4) ((Rates—arenot-censidered)) The commissioner will
not consider rates excessive if the expected operating ratio
corresponding to the proposed rate level is less than or equal
to five percent.

(5) ((Rates-are-not-considered)) The commissioner will
not consider rates inadequate if the expected operating ratio
corresponding to the proposed rate level is greater than or
equal to zero.

(6) When an insurer, advisory organization, or rating
organization files rates for which the expected operating ratio
corresponding to the proposed rate level is less than zero or
greater than five percent, it must demonstrate that the pro-
posed rates are consistent with the principles stated in subsec-
tion (1) of this section. In other words, the insurer or rating
organization must show how it has accounted for all expected
costs, including claims, claim settlement expenses, opera-
tional and administrative expenses, and the cost of capital.

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-070 ((Medifieation-of-filingrequire-

ments—Refer-to-eompanyrating:)) Rules for risks if
there are no rate manuals. (1) Under RCW 48.19.080, the

commissioner may waive insurance rate filing requlrements
in chapter 48.19 RCW ((
eies)). Except as described in subsection (2) of this section,
the commissioner will waive rate filing requirements for indi-
vidual risks or classes of insurance for which the insurer has
no classification plan, rate, guide rate, range of rates or rating
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rule ((exeeptas—deseribedinsubsection{2)-of thisseetion:
These-classes-may-inelude)). This section applies to these

classes of insurance:
(a) A class in which risks are so different from each other
that no rate or range of rates could be representative of all;
(b) A class that does not develop enough loss experience
to warrant any credibility for ratemaking purposes; ((and)) or
(c) Policies involving a new product or coverage for
which there is no appropriate analogy to similar exposures
for ratemaking purposes.

(2) ((Every)) A rating rule for ((sueh-elasses-efpelietes

shall)) the classes of insurance described in subsection (1) of

this section must be ((tﬁe}ﬁded—tﬂ—&n—appfepﬂa{e—fa%e—maﬁﬁal
and)) filed with the commissioner. ((Saeh=)) The rating rule

((shall-consistonly-efanetation-of)) must display the symbol
"(a)" or include a statement that risks in the class ((shal))
must be submitted to the insurer for rating.

(3) The insurer's rating of a refer-to-company risk
((shall)) must be based on a documented underwriting analy-
sis of:

(a) Specific ((definable)) characteristics related to poten-
tial for loss ((petential-charaeteristies;));

(b) Analogy to similar exposures((5)); and

(c) Available loss frequency and severity data.

(4) Examples of unclassified risks for which "(a)" or
refer-to-company rating is appropriate ((refer-te-company))
risks include but are not limited to:

(a) Manufacturing and construction risks, such as:

(1) Ammunition manufacturing((;)):

(i) Dam construction(());

(iii) Irrigation works operation((;)); and

(iv) Logging railroad—operation and maintenance.

(b) Owners, landlord and tenants risks, such as:

(i) Amusement devices, designed for small children
only, not otherwise classified (NOC)((;))

(i1) Christmas tree lots—open air((5)).

(iii) Bleachers or grandstands((5));

(iv) Dude ranches((5));

(v) Firing ranges—indoor((5));

(vi) Parks or playgrounds((;)); and

(vii) Zoos.

(c) Product risks, such as:

(1) Aircraft or aircraft parts manufacturing((s)):

(i1) Ball or roller bearing manufacturing((;));

(ii1) Chemical manufacturing—household—NOC((5)):

(iv) Discontinued operations—products((;)):

(v) Electronic component manufacturing((s));

(vi) Firearms manufacturing—over .50 caliber;

(vii) Instrument manufacturing—NOC((5));

(viii) Levee construction((5));

(ix) Machinery or machinery parts manufacturing((s)):

(x) Pharmaceutical or surgical goods manufacturing((;)):

(xi) Products—NOC((5)):

(xii) Sign manufacturing—NOC((5)):

(xiii) Tank manufacturing—metal—not pressurized((5)):

(xiv) Textile coating or impregnating((5)):

(xv) Tool manufacturing—hand type—powered((;));

(xvi) Valves manufacturing((;));

(xvii) Wheels manufacturing((;));

(xviii) Wire goods manufacturing—NOC((5)); and
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(xix) Wood products manufacturing—NOC.

(5) Insurers writing risks subject to this ((regulation-shall
maintain)) section must keep separate documentation, includ-
ing loss experience, on each risk written and ((shal-be-pre-
pared-te)) must provide ((s#eh)) the documentation to the
((insuranee)) commissioner upon request.

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-080 Rate filings ((required-for-eertain))
rule for inland marine risks. Under RCW 48.19.030 and

48.19.070 ((reeegnize-that)), insurers are not required to file
rates with the commissioner for certain inland marine risks

that are ((by-general-eustom—of-the-business)) not written

according to manual rates or rating plans. The following
inland marine classes of risks, which are((Ghewever; bygen-
eral-eustom-of the-business)) characterized by large numbers
of insureds and homogeneous loss exposure, are written
according to manual rates or rating plans((Gand;—therefore;
manual)) and must be filed under chapter 48.19 RCW. Man-
ual rates, classification or rating plans ((applieable)) that
apply to the following types of risks ((shal)) must be filed
with the commissioner:

(1) Accounts receivable ((and—valaable—papers—and
reeords;)) coverage;

(2) Agricultural machinery, farm equipment and live-
stock ((fleaters;)) coverage;

(3) Bicycle floater((5)):

(4) Boatowners' insurance or coverage for pleasure boats
twenty-six feet and under in length;

(5) Camera((s;)) floater;

((65))) (6) Camera and musical instrument dealers((5)):

((66))) (1) Commercial articles coverage (photographic
equipment and musical instruments);

(8) Communications equipment, including cell phones,
pagers, and portable personal computers;

(9) Equipment dealers((;)) coverage;

(10) Film coverage form;

(11) Fine arts private collections;

(12) Floor plan merchandise coverage;

(13) Fur dealers;
(((H)) (14) Hardware ((and-implement-dealersfloater;))

dealers;
((€8))) (15) Implement dealers ((stockfloater;

B

) Firstelass-mail;
tHFleerplan;
2y Furriers'bleek;

3 Furrters-eustomers;)):

((4)) (16) Garment contractors((5));
((E5))) (17) Golfer's equipment floater((;
6y Mustealinstraments;
P Negativefilmfloater;
&) Neonsigns;));

((E9)) (18) Jewelry dealers;
(19) Mail coverage:

(20) Personal articles floater((5));

((26))) (21) Personal effects((5)) floater;
(1)) (22) Personal furs or fur floater((5)):
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((22))) (23) Personal jewelry or jewelry floater((5)):

((23Y)) (24) Personal property floater((5));

((4)) (25) Physicians' and surgeons'
((fleater;)) coverage;

(@5 Registered-maik;)) (26) Signs coverage;

((26))) (27) Silverware floater((5))

((29)) (28) Stamp and coin collection floater((;

28 Theatrteat-floater

29 Fouristbaggage;));

((39)) (29) Travel ((baggage—{issued—in—ecombination

with)) coverage other than accident and sickness ((insue-
anee);)).

((EH—Wedding—presents;)) (30) Valuable papers and
records; and

(32 Beoatewners'andfor—beats—twenty-six—feet—and
underinlength-that-are-usedforpleasure:)) (31) Weddin
presents.

equipment

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-100 ((Standards—fer)) Schedule rating
plan((s)) rules. (1) An insurer may file a schedule rating plan
((shat-apply-only-te-these-elasses-efinsuranee<)) for the fol-
lowing monoline or packaged((}-eemmenlyknown-as—eom-

i Lvehie] ool | | ol

B >

iland-marine;—commeretalfidelity,—surety—commereial
erime;-and-commeretal preperty)) types or subtypes of insur-
ance:

(a) Commercial automobile;

(b) Commercial crime;

(c) Commercial fidelity and surety;

(d) Commercial general liability;

(e) Commercial inland marine;

(f) Commercial multiperil; and

(g) Commercial property.

(2) A schedule rating plan ((shaH)) must provide for no
more than a twenty-five percent credit (reduction) or debit
(charge). A schedule rating plan ((shall)) must not be com-
bined with other rating plans or rating rules in such a way that
the schedule rating affects the premium by more than twenty-
five percent.

(3) ((Amy)) If an expense modification rule ((whieh))
does not prescribe specific credits or debits for particular sit-
uations ((is-censidered-to-be)) the commissioner will consider
it similar to schedule rating. In ((saeh=)) this case, the com-
bined effect of schedule and expense modifications ((shall))
must not exceed twenty-five percent.

(4) If an expense modification plan prescribes specific
credits for particular situations, ((€))such as various premium
size ranges or commission levels((})), the insurer is not
required to include these credits or debits ((&fe—ﬂet—mel-uded))
in the twenty-five percent schedule rating maximum.

(5) A schedule rating plan must provide for an objective
analysis or risk by the insurer ((efthe+isk)) and be based on
specific ((faetual)) information ((supperting)) that support
the rating decision. ((Hemssuch-as-thefolowingmaybe
eensidered:)) An insurer may consider these types of risk fac-
tors:
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(a) Management capacity for loss control and risk
improvement, including financial and operating perfor-
mance.

(b) Condition and upkeep of premises and equipment.

(c) Location of risk and suitability of occupancy.

(d) Quality of fire and police protection.

(e) Employee training, selection, supervision, or similar
elements.

(f) Type of equipment.

(g) Safety programming.

(h) Construction features and maintenance.

(1) Classification variances, including differences from
average hazards.

(6) If a risk is rated below average (debited) under a
schedule rating plan, the insurer must advise an insured or
applicant, upon timely request, ((wil-be-advised-by-the
wnsurer)) of the factors ((which—resulted-in)) that led to the
adverse rating so that the insured or applicant ((will-be-fairly
apprised-efany)) can take appropriate corrective action ((that
might-be-appropriate-withrespeet-to-the-insuraneerisk)).

(7) ((A)) The insurer must administer each schedule rat-
1ng plan ((shall-be-administered)) equitably and ((applied))

apply it fairly to every eligible ((risk-which-an-insurereleets
te—rﬁsufe)) applicant or insured.

((Reeords-supperting)) (8) The insurer must keep docu-

mentation that supports the development of individual risk
modifications ((shal-beretained-by-the-insurer)) for ((a-min-
i) the later of three years or ((uati)) the ((eoneclusion))
end of the next regular examination conducted by ((the)) its
home state insurance ((department-ofits-domiecile;-whichever
is-later;-and-made)) regulator.

(a) The insurer must make these documents available ((at
all-reasonable-times)) for ((the-eemmissiener's)) examination

by the commissioner upon request.
(b) The records must include copies of all documentation

used in ((making-eachpartienlar determination)) the develop-
ment of each individual risk modification, even ((theugh)) if

a credit or debit ((may)) does not result.

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-110 ((Effeet-of-ehangesto)) An insurer

must make a rate filing to change zip code boundaries. (1)
An insurer ((shall)) must not change an insured's rates solely

because the insured's zip code has been changed by the
United States Postal Service. This section ((shall)) does not
((be-eonstraed-te)) prohibit insurers from using zip codes to
define rating territories. ((Hewever;))
(2) The zip code boundaries ((ineffeet-at-the—time—an
%&s&re&mﬂees—a—r&te—ﬁhrg—defﬂﬂﬂg—the—teﬁ&eﬁes—slwﬂ))
approved by the commissioner determine the physical bound-
aries of ((these-territeries)) each territory. ((Fhese)) The
insurer must make a new rate filing to change the physical
boundaries ((eanbe-changed-onlyby-the-insurer'ssubsequent
rate-filings)) of a rating territory.

NEW SECTION

WAC 284-24-115 Effective date rules. (1) Filers must
include a common effective date for all rates submitted in a
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filing. If a filer includes a request in the filing, an insurer may
use a different effective date for renewal policies, subject to a
maximum interval of sixty days.

(2) The proposed effective date must be a specific date.

(a) Vague statements, such as one that says the insurer
will implement a filing thirty days after approval is not spe-
cific, and does not comply with this section.

(b) If an insurer is filing a new program or optional cov-
erage, the filer may request an effective date concurrent with
the commissioner's approval.

(3) The proposed effective date must be consistent with
Washington law. Rates filed under RCW 48.19.043 must
propose an effective date no more than thirty days before the
date filed.

(4) If an insurer revises the effective date of a filing, the
commissioner must receive the request in SERFF before the
original effective date of the filing.

AMENDATORY SECTION (Amending Matter No. R 2006-
12, filed 4/17/07, effective 5/18/07)

WAC 284-24-120 ((Suspension—of)) Rate filing
requirements((—)) are suspended for large commercial
accounts. (1) Under RCW 48.19.080, the commissioner will

suspend the rate filing requirements in chapter 48.19 RCW
((are-suspended-with-respeet-te)) for large commercial prop-
erty and casualty accounts.

(2) For purposes of this section, "large commercial prop-
erty and casualty account" means property and casualty
insurance ((eeverage)) as defined in WAC 284-24-001(10)
that((z

B))) is purchased by a business, not-for-profit organiza-
tion, or public entity with enough insurance buying experi-
ence to negotiate with insurers in a largely unregulated envi-
ronment and that meets any two of the following criteria:

((®)) (a) Annual premiums of one hundred thousand
dollars or more, excluding workers compensation insurance
issued by the department of labor and industries and types of
insurance listed in subsection (6) of this section;

((6D)) (b) Net revenues or sales in excess of one hundred
million dollars;

((61)) (c) More than two hundred employees;

((6w)) (d) Net worth over fifty million dollars;

((6M)) (e) Is a not-for-profit organization or public entity
with an annual budget or assets of at least forty-five million
dollars;

((evD)) (D) Is a municipality with a population over fifty
thousand.

(3) Before an insurer issues coverage ((inreliance-on))
under this section, the insurer or its ((agent-shall)) insurance
producer must notify the insured in writing that the rates have
not been and will not be filed ((ferthe-commisstoner's)) with
the commissioner for approval.

(4) ((Preperty)) The Washington Insurance Examining
Bureau will not audit rates used on large commercial prop-
erty casualty accounts ((wi

ton-Insuranee Examining Bureaw)) under WAC 284-20-006.
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(5) The commissioner ((retains-the-right-and-ability-te))
may examine ((the)) rates used ((en)) for pricing large com-

mercial property and casualty accounts to ((aseertain
whether)) determine if they meet the requirements of (REW
4819-020-and-etherstatutes)) chapter 48.19 RCW and Title
284-24 WAC. ((Jéhe—rﬂsufeﬁshaﬂ—m&m%&m—feeefds—suppeﬁ-
ing)) If an insurer relies on this section to issue a policy, the
insurer must keep supporting documentation for the ((rating))
underlying rates and final premium determination ((efeach

beretained-by-theinsurer)) for a minimum of three years after
the policy is issued and ((made)) make it available ((at-all-rea-

senable-times—for)) to the commissioner((‘s—examination))
upon request.

(6) Subsection (1) of this section does not apply to:

(a) Professional liability insurance, including ((medieal

malpraetiee)) all types of malpractice and errors and omis-
sions insurance;

(b) ((Biree ,.] cficers Ligbilitv_i

€¢))) Reimbursement insurance policies that ((reim-
burse)) indemnity service contract providers or protection
product guarantee providers for contractual obligations
assumed under a service contract or protection product guar-
antee; and

((6d))) (c) Master policies under which certificates of
coverage are issued to individual consumers, households,
businesses, or other organizations.

Chapter 284-58 WAC

(REGHEATIONSPERTAINNG-FO)) LIFE AND
DISABILITY FORM AND RATE FILINGS

NEW SECTION

WAC 284-58-005 Definitions that apply to this chap-
ter. The definitions in this section apply throughout this
chapter.

(1) "Complete filing" means a package of information
containing insurance forms, supporting information, docu-
ments and exhibits submitted to the commissioner electroni-
cally using the System for Electronic Rate and Form Filing
(SERFF).

(2) "Credit insurance" means the types of insurance
defined in RCW 48.34.030 (1) and (2).

(3) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(4) "Disability insurance" means the same as in RCW
48.11.030.

(5) "Filer" means a person, organization or other entity
that files insurance forms or rates with the commissioner for
an insurer.

(6) "Insurance" means the same as in RCW 48.01.040.

(7) "Insurer" means an insurer defined in RCW 48.01.-
050 that has been issued a certificate of authority by the com-
missioner under chapter 48.05 RCW.

(8) "Life insurance" means the same as in RCW
48.11.020.
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(9) "NAIC" means the National Association of Insurance
Commissioners.

(10) "Objection letter" means correspondence created in
SERFF and sent by the commissioner to the filer that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves a form under RCW 48.18.110.

(11) "Rate" or "rates" means all classification manuals,
rate or rule manuals, rating plans, rating schedules, minimum
rates, class rates, and rating rules that insurers must file under
RCW 48.19.010(2) and 48.34.100.

(12) "SERFF" means the System for Electronic Rate and
Form Filing. SERFF is a proprietary NAIC computer-based
application that allows insurers and other entities to create
and submit rate, rule and form filings electronically to the
commissioner.

(13) "Type of insurance" means a specific type of insur-
ance listed in the Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix published by the NAIC and avail-
able at www.naic.org.

AMENDATORY SECTION (Amending Matter No. R 98-
11, filed 6/16/98, effective 7/17/98)

WAC 284-58-010 ((Fitle-and)) Purpose of this chap-

ter. ((H)) This chapter((%%&@i—@—thfeﬁgh—%#é%-

)) contains the Wash-

1ngt0n state life, disability and credit insurance form and rate
filing requirements.

((&))) The purpose of this chapter is to adopt processes
and procedures for insurers and filers to use when submitting
life, disability and credit insurance products with the com-
missioner. Rules in this chapter:

((€8))) (1) Establish the necessary contents of a form fil-

ing((-inetudingthe-decumentsto-beusedinconnectonwith
a-form-filing:

] 51&3”{ oS8 Feati It l PIEWEE 8 100(2): lj
ey Withrespeet-to-disability-insuranee;));
2) Estabhsh the ﬁhng requirements ((with—respeet—to

>

modifieattons—thereef)) for credit and disability insurance

classification plan and rate and rule manuals; and
(3) Effective February 1, 2009, designate SERFF as the
method by which filers must submit life, credit and disability

filings to the commissioner.

AMENDATORY SECTION (Amending Matter No. R 98-
11, filed 6/16/98, effective 7/17/98)

WAC 284-58-020 Scope of this chapter. (1) This ((reg-
wlatien)) chapter apphes to all life and dlsablhtV insurers

((
stener)) that must file forms and rates under RCW 48.18.100,

frand to ath mantals of classification. manuals of rukes and
rates-and-modificationsrequired-to-be-filed-with-respeetto
d}s&bﬁr&y—rﬂsuf&nee—tméer—R—GW)) 48.19.010(2) and 48.34.-

(2) Under RCW 48.18.100 ((establishes-three-basie-types
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commissioner is required to act within thlrty days to approve

or disapprove a form. The commissioner may extend the
review period to forty-five days under RCW 48.18.100(3). If
the commissioner does not act within the review period, the
form is deemed approved and the insurer may use the form.
The commissioner may subsequently withdraw approval ((ef

stop-the-use)) of a form for cause.

NEW SECTION

WAC 284-58-023 Certification process does not
apply to life, disability or credit insurance forms. Insurers
may not use the certification process described in RCW
48.18.100(2) to file life, disability or credit insurance forms.
Insurers must file these forms under RCW 48.18.100(1) or
48.34.100.

NEW SECTION

WAC 284-58-025 Filing instructions that are incor-
porated into this chapter. SERFF is a dynamic application
that the NAIC will revise and enhance over time. To be con-
sistent with NAIC filing standards and provide timely
instructions to filers, the commissioner will incorporate doc-
uments posted on the SERFF web site into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual posted on the SERFF
web site (www.serff.com); and

(2) The Washington State SERFF Life and Disability
Rate and Form Filing General Instructions posted on the
commissioner's web site (Www.insurance.wa.gov).

AMENDATORY SECTION (Amending Matter No. R 96-1,
filed 5/2/96, effective 6/2/96)

WAC 284-58-030 General ((eentents-of-al-ife-and
disability)) form and ((disability)) rate filing((s)) rules. (1)

Each credit, life or disability insurance form or rate filing
must be submitted to the commissioner((—whetherfor
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(a) Every form filed in SERFF must be attached to the
form schedule.

(b) Filers must send all written correspondence related to
a form or rate filing in SERFF.

(2) All filed forms must be legible for both the commis-

sioner's review and retention as a public record. Filers must
submit new or revised forms to the commissioner for review
in final form displayed in ten-point or larger type.

(3) Filers must submit complete filings that comply with
the SERFF Industry Manual posted on the SERFF web site
(www.serff.com) and the Washington State Life and Disabil-
ity Form Filing General Instructions posted on the commis-

sioner's web site (Www.insurance.wa.gov).

(4) Filers must submit separate filings for each type of

insurance. This section does not apply to:

(a) Credit insurance filings made under RCW 48.34.040;

or
(b) Group insurance where different types of insurance
are incorporated into a single certificate.

NEW SECTION

WAC 284-58-033 Specific rate filing rules. (1) If a rate
filing is required under RCW 48.19.010(2) or 48.34.100, it
must be submitted:

(a) Separate from any corresponding form filing; and

(b) Concurrently with the corresponding form filing if
new forms are being introduced.

(2) Each rate filing must include, if appropriate:

(a) Rates, manuals of classification, manuals of rules and
rates and modifications thereof;

(b) Actuarial memorandum of nonforfeiture values;

(c) Actuarial demonstration of anticipated loss ratio; and

(d) Any additional data or information requested by the
commissioner.

NEW SECTION

WAC 284-58-037 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with WAC 284-58-030 or 284-58-033.
If the commissioner rejects a filing, the insurer has not filed
forms or rates with the commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.
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NEW SECTION

WAC 284-58-043 Filing authorization rules. An
insurer may authorize a third-party filer to file forms or rates
on its behalf. For the purposes of this section, a "third-party
filer" means a person or entity in the business of providing
insurance regulatory compliance services.

(1) If an insurer delegates filing authority to a third-party
filer, each filing must include a letter as supporting documen-
tation signed by an officer of the insurer authorizing the third-
party filer to make filings on behalf of the insurer.

(2) The insurer may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the insurer.

(3) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority from the insurer.

NEW SECTION

WAC 284-58-047 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise a
noncompliant form or rate filing or provide clarification or
additional information. The objection letter will state the rea-
son(s) for disapproval, including relevant case law, statutes
and rules. Filers must:

(1) Provide a complete response to an objection letter. A
complete response must include:

(a) A separate response to each objection, and if appro-
priate;

(b) A description of changes proposed to noncompliant
forms, and a replacement form attached to the form schedule;
or

(c) Revised exhibits and supporting documentation.
(2) Respond to the commissioner in a timely manner.

NEW SECTION

WAC 284-58-053 Rules for revised or replaced
insurance policy forms. If an insurer files a revised or
replaced form, the filer must provide the supporting docu-
mentation described below:

(1) If a form is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the disapproved form.

(2) If a previously approved form is replaced with a new
version, the filer must submit an exhibit that marks and iden-
tifies each change or revision to the replaced form using one
of these methods:

(a) A draft form that strikes through deletions and under-
lines additions or changes in the form;

(b) A draft form that includes comments in the margins
explaining the changes in the forms; or

(c) A side-by-side comparison of current and proposed
policy language.
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NEW SECTION

WAC 284-58-057 Effective date rules. (1) Filers must
include a common approval date for all forms or rates submit-
ted in a filing.

(2) Filers may submit a request to change the approval
date of a filing as a note to reviewer.

NEW SECTION

WAC 284-58-061 Reference copies of amendatory
endorsements. If an insurer will use a previously approved
Washington amendatory endorsement with a new form, the
filer must:

(1) Provide a copy of the amendatory endorsement
attached as supporting documentation; or

(2) Include the SERFF tracking number under which the
endorsement was filed and approved in the filing description;
and

(3) Explain how the insurer will use the amendatory
endorsement with the new form.

NEW SECTION

WAC 284-58-066 Rules that apply to insurance
forms translated from English to another language. Insur-
ers may issue insurance policy forms written in languages
other than English.

(1) If an insurer translates an insurance policy form from
English to another language, the insurer must:

(a) File the translated version of the form.

(b) Include written disclosure statements on the trans-
lated policy form that the insurer is issuing the translated
form on an informational basis and the English version is
controlling for the purposes of application and interpretation.
The disclosure statements must be in English and the lan-
guage of the translated form and printed in bold face type of
at least twelve-point font.

(c) Submit a certification with the filing by an officer
employed by the insurer that the insurer will issue the English
version of the policy form with the translated policy form.

(2) When filing a translated policy form, the filer must:

(a) Identify the approved English version of the policy
form by providing, as applicable, the:

(1) SERFF filing number;
(i1) Form number, edition date or edition identifier; and
(iii) Effective date of the filing.

(b) Submit certification by a professional translator cer-
tified by the American Translators Association or a compara-
ble organization that the:

(1) Translator has translated the English version of the
form; and

(i1) Translation is accurate.

(3) The commissioner will file but not review or approve
translated insurance policy forms.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-58-070

WAC 284-58-080

WAC 284-58-090

WAC 284-58-100

WAC 284-58-110

WAC 284-58-120

WAC 284-58-130

WAC 284-58-140

WAC 284-58-150

WAC 284-58-160

WAC 284-58-170

WAC 284-58-180

WAC 284-58-190

WAC 284-58-200

WAC 284-58-210

WAC 284-58-220
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Washington State Register, Issue 08-21

General designation of life
and disability forms which
may not be filed by certifica-
tion.

Individual disability insur-
ance forms, certification not
permitted.

Group disability insurance
forms, certification not per-
mitted.

Group disability insurance
forms which may be filed by
certification.

Blanket disability insurance
forms, certification not per-
mitted.

Blanket disability insurance
forms which may be filed by
certification.

Individual life insurance and
annuity forms, certification
not permitted.

Individual life insurance and
annuity forms which may be
filed by certification.

Group life insurance and
annuity contract forms, certi-
fication not permitted.

Group life insurance and
annuity forms which may be
filed by certification.

Credit insurance forms, certi-
fication not permitted.

Fraternal benefit society
forms.

Certification form to be used
for disability insurance form
filings.

Form to be used for certifica-
tion of disability insurance
form or rate filings.

Certification form to be used
for life insurance and annuity
form filings.

Form to be used for certifica-
tion of life insurance or annu-
ity form filings.

[64]

WAC 284-58-250 General contents of a form
filing for property and casu-
alty insurance and kinds of
insurance other than life and

disability.

WAC 284-58-260 Designation of forms for
insurances which may not be

filed by certification.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-20-100 Modification of form filing

requirements.

WAC 284-20-150 Rules that exempt certain
commercial property casu-
alty forms from filing

requirements.

WSR 08-21-092
PERMANENT RULES
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed October 15, 2008, 11:56 p.m., effective November 15, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of adopting chapter 463-61 WAC
is to adopt a mandatory preapplication process required prior
to filing an application with the energy facility site evaluation
council to site electrical transmission lines that are 115 kilo-
volts or greater as provided in RCW 80.50.330 as well as
identify the requirements for submitting an application for
site certification and the costs associated with the preapplica-
tion and application process for electrical transmission facili-
ties.

Statutory Authority for Adoption: Chapter 80.50 RCW.

Other Authority: RCW 80.50.040.

Adopted under notice filed as WSR 08-16-093 on
August 5, 2008.

Changes Other than Editing from Proposed to Adopted
Version: In response to public comments clarifying changes
were made to several sections of the proposed rule. There
were no substantive changes.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 11, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 15, 2008.

Allen J. Fiksdal

Manager
Chapter 463-61 WAC

ELECTRICAL TRANSMISSION FACILITIES

NEW SECTION

WAC 463-61-010 Purpose. This chapter describes the
preapplication process that is mandatory prior to filing an
application and the requirements for applications to site elec-
trical transmission facilities.

NEW SECTION

WAC 463-61-020 Definitions. The following defini-
tions apply when these terms are used in the provisions of this
chapter:

"EFSEC" means the energy facility site evaluation coun-
cil and where appropriate the EFSEC staff.

"Facilities" means those energy transmission facilities
described in RCW 80.50.060 and WAC 463-61-030.

"Land use plan" means a comprehensive plan or land use
element thereof adopted by a unit of local government pursu-
ant to chapter 35.63, 35A.06, 36.70, or 36.70A RCW, or as
otherwise designated by chapter 325, Laws of 2007.

"Modification" means a significant change to an electri-
cal transmission facility which does not include any of the
following:

(a) Minor improvements such as the replacement of
existing transmission line facilities or supporting structures
with equivalent facilities or structures;

(b) The relocation of existing electrical transmission line
facilities within the existing corridor;

(¢) The conversion of existing overhead lines to under-
ground; or

(d) The placement of new or additional conductors, sup-
porting structures, insulators, or their accessories on or
replacement of supporting structures already built.

"National interest electric transmission corridor" means
a transmission corridor identified by the U.S. Department of
Energy pursuant to section 1221 of the 2005 Energy Policy
Act.

"Preapplicant” means a person considering applying for
a site certificate agreement for an electrical transmission
facility.

"Preapplication process" means the process which is ini-
tiated by written request by a preapplicant to EFSEC, a pre-
applicant's initial consultation with EFSEC, and the activities
conducted under WAC 463-61-050.

"Zoning ordinance" means an ordinance of a unit of local
government regulating the use of land and adopted pursuant
to chapter 35.63, 35A.63, 36.70, or 36.70A RCW, or Article
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XI of the state Constitution, or as otherwise designated by
chapter 325, Laws of 2007.

NEW SECTION

WAC 463-61-030 Applicability. (1) The provisions of
this chapter apply to the construction, reconstruction, or mod-
ification of electrical transmission facilities in each of the fol-
lowing circumstances:

(a) The facility is located in a national interest electric
transmission corridor as specified in RCW 80.50.045.

(b) The applicant(s) or preapplicant(s) choose to seek
certification under RCW 80.50.060 and the facility:

(i) Has a nominal voltage of at least one hundred fifteen
thousand volts; and

(i1) Is proposed to be located in a completely new corri-
dor which is located in more than one jurisdiction where at
least one such jurisdiction has promulgated land use plans or
zoning ordinances. The location of the terminus of the facil-
ity or the location of an interconnection between the facility
and the existing electrical transmission grid in an existing
corridor does not disqualify a facility from consideration
under this subsection.

(c) The applicant(s) or preapplicant(s) choose to seek
certification under RCW 80.50.060 and the facility:

(1) Has a nominal voltage in excess of one hundred fif-
teen thousand volts; and

(i1) Is proposed to be located outside an existing or des-
ignated electrical transmission corridor identified in (a) or (b)
of this subsection.

(2) This section does not apply to normal maintenance
and repairs which do not increase the capacity or dimensions
beyond those specified in this section.

NEW SECTION

WAC 463-61-040 Initial consultation. Prior to filing a
preapplication request under WAC 463-61-050, the preappli-
cant shall meet and consult with the EFSEC staff concerning
the proposed project. Topics for discussion shall include but
not be limited to:

(1) The nature of the project, the contents of the preappli-
cation request and the status of the preapplicant's progress
toward obtaining information and data regarding the project.

(2) A discussion of whether a third-party contractor is
likely to be needed to prepare an environmental documenta-
tion for the project.

(3) Development of a preapplication plan to be filed with
a preapplication request.

(4) The coordination of the public informational meet-
ing.

NEW SECTION

WAC 463-61-050 Preapplication process. The preap-
plication request shall be filed with EFSEC at the EFSEC's
office and contain the following information:

(1) The name and mailing address of the preapplicant,
including a contact name, address, telephone number, and e-
mail address of the contact person.
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(2) A description of the proposed transmission route and
corridor, including location maps and plot plans to scale,
showing all major components, including a description of
zoning and site availability for any permanent facility, and
including whether and to what extent the proposed project is
located within a national interest electric transmission corri-
dor.

(3) A description of the proposed right of way width for
the transmission line, including the extent a new right of way
will be required or an existing right of way will be widened.

(4) A description of the proposed transmission line struc-
tures and their dimensions.

(5) A description of the schedule desired for the project,
including the expected application filing date, the expected
beginning date for construction, and the expected project
operational date.

(6) A list of the federal, state, tribal and local govern-
ment entities, including mailing addresses, contact names,
telephone numbers and e-mail addresses that have possible
permitting responsibilities for the project (if the project pro-
ponents were not to choose the EFSEC review) or ownership
of land on which the project will be located. The list shall
also identify governmental entities that have requested the
preapplicant to notify them of any application or preapplica-
tion for site certification.

(7) Information or data that may be available at a later
date.

(8) A summary and timeline of any initial consultation to
explain the proposal and/or request input from the EFSEC
staff, federal, state and local agencies, tribal governments,
property owners, and interested persons.

(9) A public participation plan that:

(a) Identifies specific tools and actions to facilitate stake-
holder communications and public information, including an
up-to-date project web site and a readily accessible, single
point of contact within the company;

(b) Lists all central locations in each local government
throughout the project area where the preapplicant shall pro-
vide copies of all their filings related to the proposed project;
and

(c) Includes a description and schedule explaining how
the preapplicant intends to respond to requests for informa-
tion from the public as well as federal, state, local, and tribal
agencies or any other legal entities that could have permitting
requirements if the project proponents were not to choose the
EFSEC review.

(10) A negotiation process acceptable to EFSEC
between the preapplicant and the cities, towns, and/or coun-
ties through which the proposed transmission line corridor
will be located except where the cities, towns, and/or coun-
ties have designated transmission corridors through their land
use plans or zoning ordinances.

NEW SECTION

WAC 463-61-060 Commencement of preapplication
process and public informational meeting. (1) Within three
days of filing a preapplication request with EFSEC the preap-
plicant shall send notice to:
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(a) All the towns, cities, and counties in which the pro-
posed electric transmission line route is located;

(b) Persons or governmental agencies owning land that
may be acquired for the project or in which an easement may
be sought;

(¢) Land owners within three hundred feet of the pro-
posed corridor; and

(d) Tribal, federal and state permitting entities if the
project proponents were not to choose the EFSEC review.

(2) The notice shall contain a brief summary of the pro-
posed project, the preapplication and application process and
tentative schedules, the locations where copies of the notice
are located in each town, city and county traversed by the
proposed transmission route and the address of a web site
containing the proposed project information.

(3) The notice to each affected landowner shall be
mailed to the address of record on file with the applicable
county auditor and have an explanation of the rights an
affected landowner has during an EFSEC application review
and under applicable Washington eminent domain laws.

(4) Within sixty days after receipt of the preapplication
fee, EFSEC shall conduct at least one public informational
meeting. The public informational meeting shall be for the
purpose of informing the public and interested entities of rel-
evant information regarding the proposed electrical transmis-
sion facility.

(a) The public meeting, at a minimum, shall provide the
details of the preapplication request and the preapplication
plan including the use of exhibits and hand-outs.

(b) The preapplicant and EFSEC staff shall be available
and prepared to answer questions.

(c) The meeting shall be scheduled to maximize the
opportunity for attendance by the public and held at a loca-
tion near the proposed transmission corridor. If the proposed
transmission corridor crosses multiple counties EFSEC may
hold additional preapplication public meetings along the pro-
posed corridor.

(d) At least two weeks prior to the date of the public
meeting, notice of the preapplication public meeting shall be
published in newspapers of general circulation for each town,
city and/or county where the site is proposed.

NEW SECTION

WAC 463-61-070 Corridors and transmission facili-
ties considerations. (1) EFSEC shall consider and may rec-
ommend certification of electrical transmission facilities in
corridors designated for this purpose by affected cities,
towns, or counties where:

(a) Jurisdictions have identified electrical transmission
facility corridors as part of their land use plans and zoning
maps based on policies adopted in their plans.

(b) The proposed electrical transmission facility is con-
sistent with any adopted development regulations that govern
the siting of electrical transmission facilities in such corri-
dors.

(¢) Contiguous jurisdictions and jurisdictions in which
related regional electrical transmission facilities are located
have either prior to or during the preapplication process
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undertaken good faith efforts to coordinate the locations of
their corridors consistent with RCW 36.70A.100.

(2) If EFSEC determines that negotiations as required in
WAC 463-61-080 have failed, EFSEC shall consider the
applicant's proposed corridor and transmission facilities con-
sistent with RCW 80.50.090 and 80.50.100 taking into con-
sideration the positions of the preapplicant and the affected
cities, towns or counties.

NEW SECTION

WAC 463-61-080 Negotiations between preappli-
cants, cities, towns and counties. (1) As required by RCW
80.50.330(2) if no corridor has been designated by a local
government the preapplicant and affected cities, towns,
and/or counties shall negotiate to designate a corridor for the
electrical transmission facility.

(2) If after sixty days of negotiations between the preap-
plicant and affected cities, towns, and/or counties, no corridor
has been agreed upon, the preapplicant together with an
affected city, town, or county may request EFSEC extend the
time of negotiations by a period of time that the preapplicant
and city, town, and/or county have agreed upon. If such a
joint request is not made, the negotiations shall be deemed
failed.

NEW SECTION

WAC 463-61-090 Preapplication costs. (1) A preap-
plicant shall deposit with the state treasurer ten thousand dol-
lars to be applied to the cost of the preapplication process as
a condition for proceeding by EFSEC.

(2) EFSEC shall manage the preapplication costs using
the structure outlined in RCW 80.50.071 as follows:

(a) The preapplicant shall pay all reasonable and neces-
sary costs incurred by EFSEC and its members;

(b) EFSEC shall charge against deposits made by the
preapplicant;

(c) EFSEC shall provide the preapplicant with estimates
of expected costs;

(d) Any EFSEC costs in excess of the initial ten thousand
dollars shall be agreed to by the preapplicant and deposited
prior to EFSEC expenditure; and

(e) Any unexpended portions of funds deposited for the
preapplication process shall be returned to the preapplicant
or, if requested by the preapplicant, applied to the cost of
EFSEC's review of an application for site certification.

NEW SECTION

WAC 463-61-100 Applications for site certification.
(1) An application for site certification may be submitted
when the preapplication process is completed. The preappli-
cation process shall be complete when:

(a) EFSEC has held one or more public meetings under
WAC 463-61-060(3); and

(b) Negotiations between affected cities, towns, and/or
counties have been conducted and a corridor has been agreed
on; or

(c) Negotiations under WAC 463-61-080 have been con-
ducted but the preapplicant, cities, towns, and/or counties
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have not agreed on a corridor and EFSEC has determined that
negotiations have failed.

(2) Applications for site certification of electrical trans-
mission lines under RCW 80.50.045 and 80.50.060 shall fol-
low the guidelines for applications for site certification found
in chapter 463-60 WAC.

NEW SECTION

WAC 463-61-110 EFSEC review. (1) EFSEC shall
review the application for site certification of the proposed
corridor and electrical transmission facilities consistent with
the provisions of chapter 80.50 RCW.

(2) EFSEC shall consider the applicant's application for
site certification and proposed corridor and electrical trans-
mission facilities and shall make a recommendation consis-
tent with RCW 80.50.100 and 80.50.110.
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PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed October 16, 2008, 1:12 p.m., effective November 16, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-102 (Rule 102) Resale certifi-
cates, has been revised to recognize that the requirement to
renew a resale certificate every four years no longer applies.
As of July 1, 2008, a resale certificate continues as long as the
buyer has a "recurring business relationship" with the seller,
which is defined by law as making at least one purchase from
the seller within a period of twelve consecutive months.

The sample resale certificate has been eliminated from
the rule, and the reader is referred to the department's tele-
phone information center or web site for a certificate.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-102 Resale certificates.

Statutory Authority for Adoption: RCW 82.32.300,
82.32.291, and 82.01.060(2).

Adopted under notice filed as WSR 08-16-040 on July
29, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.
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Date Adopted: October 16, 2008.
Janis P. Bianchi

Assistant Director
Interpretations and
Technical Advice Division

AMENDATORY SECTION (Amending WSR 04-17-024,
filed 8/9/04, effective 9/9/04)

WAC 458-20-102 Resale certificates. (1) Introduc-
tion. This ((rule)) section explains the conditions under
which a buyer may furnish a resale certificate to a seller, and
explains the information and language required on the resale
certificate. This ((rale)) section also provides tax reporting
information to persons who purchase articles or services for
dual purposes (i.e., for both resale and consumption).

(a) Legislation passed in 2003. In 2003, the legislature
enacted legislation conforming state law to portions of the
national Streamlined Sales and Use Tax Agreement (chapter
168, Laws of 2003), which eliminates the good faith require-
ment when the seller takes from the buyer a resale certificate
and also eliminates signature requirements for certificates
provided in a format other than paper. These changes apply to
resale certificates taken on and after July 1, 2004.

(b) Legislation passed in 2007. Additional Streamlined

Sales and Use Tax Agreement legislation was enacted in
2007 (chapter 6, Laws of 2007). It eliminates the provision
that resale certificates are only valid for four years from the
date they are issued to the seller, as long as there is a recurring
business relationship between the buyer and seller. This
change is effective on July 1. 2008.

(2) What is a resale certificate? The resale certificate
is a document or combination of documents that substantiates
the wholesale nature of a sale. The resale certificate cannot
be used for purchases that are not purchases at wholesale, or
where a more specific certificate, affidavit, or other docu-
mentary evidence is required by statute or other section of
chapter 458-20 WAC. While the resale certificate may come
in different forms, all resale certificates must satisfy the lan-
guage and information requirements of RCW 82.04.470.

(2) What is the scope of a resale certificate? Depend-
ing on the statements made on the resale certificate, the resale
certificate may authorize the buyer to purchase at wholesale
all products or services being purchased from a particular
seller, or may authorize only selected products or services to
be purchased at wholesale. The provisions of the resale certif-
icate may be limited to a single sales transaction, or may

apply to all sales transactions ((feraperiod-notto-execeedfour
years—from-the-effeetive-date)) as long as the seller has a

recurring business relationship with the buyer. A "recurring
business relationship" means at least one sale transaction
within a period of twelve consecutive months. Whatever its
form and/or purpose, the resale certificate must be completed
in its entirety and signed by a person who is authorized to
make such a representation on behalf of the buyer.

(b) Who may issue and sign certificates? The buyer
may authorize any person in its employ to issue and sign
resale certificates on the buyer's behalf. The buyer is, how-
ever, responsible for the information contained on the resale
certificate. A resale certificate is not required to be completed
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by every person ordering or making the actual purchase of
articles or services on behalf of the buyer. For example, a
construction company that authorizes only its bookkeeper to
issue resale certificates on its behalf may authorize both the
bookkeeper and a job foreman to purchase items under the
provisions of the resale certificate. The construction com-
pany is not required to provide, nor is the seller required to
obtain, a resale certificate signed by each person making pur-
chases on behalf of the construction company.

The buyer is responsible for educating all persons autho-
rized to issue and/or use the resale certificate on the proper
use of the buyer's resale certificate privileges.

(3) Resale certificate renewal. Prior to July 1, 2008,
resale certificates must be renewed at least every four years.
((Fadditien;)) As of July 1, 2008, the requirement to renew
resale certificates at least every four years has been elimi-
nated. The buyer must renew its resale certificate whenever
a change in the ownership of the buyer's business requires a
new tax registration. (See WAC 458-20-101 Tax registration
and tax reporting.) The buyer may not make purchases under
the authority of a resale certificate bearing a tax registration
number that has been cancelled or revoked by the department
of revenue (department).

(4) Sales at wholesale. All sales are treated as retail
sales unless the seller takes from the buyer a properly exe-
cuted resale certificate. Resale certificates may only be used
for sales at wholesale and may not be used as proof of entitle-
ment to retail sales tax exemptions otherwise provided by
law.

(a) When may a buyer issue a resale certificate? The
buyer may issue a resale certificate only when the property or
services purchased are:

(i) For resale in the regular course of the buyer's business
without intervening use by the buyer;

(i) To be used as an ingredient or component part of a
new article of tangible personal property to be produced for
sale;

(iii) A chemical to be used in processing an article to be
produced for sale (see WAC 458-20-113 on chemicals used
in processing);

(iv) To be used in processing ferrosilicon that is subse-
quently used in producing magnesium for sale;

(v) Provided to consumers as a part of competitive tele-
phone service, as defined in RCW 82.04.065;

(vi) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as
bees for use in the federal conservation reserve program or its
successor administered by the United States Department of
Agriculture; or

(vii) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as
bees for use by a farmer for producing for sale any agricul-
tural product. (See WAC 458-20-210 on sales to and by farm-
ers.)

(b) Required information. All resale certificates,
whether paper or nonpaper format, must contain the follow-
ing information:

(i) The name and address of the buyer;
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(i1)) The uniform business identifier or tax registration
number of the buyer, if the buyer is required to be registered
with the department;

(iii) The type of business;

(iv) The categories of items or services to be purchased
at wholesale, unless the buyer is in a business classification
that may present a blanket resale certificate as provided by
the department by rule;

(v) The date on which the certificate was provided;

(vi) A statement that the items or services purchased
either are purchased for resale in the regular course of busi-
ness or are otherwise purchased at wholesale; and

(vii) A statement that the buyer acknowledges that the
buyer is solely responsible for purchasing within the catego-
ries specified on the certificate and that misuse of the resale
certificate subjects the buyer to a penalty of fifty percent of
the tax due, in addition to the tax, interest, and any other pen-
alties imposed by law.

(c) Additional requirements for paper certificates. In
addition to the requirements stated in (b) of this subsection
((b)y-ofthisrule)), paper certificates must contain the fol-
lowing:

(1) The name of the individual authorized to sign the cer-
tificate, printed in a legible fashion;

(i1) The signature of the authorized individual; and

(iii) The name of the seller. RCW 82.04.470.

(5) Seller's responsibilities ((fer-aeceeptanee—ofresale
eertifieates)). When a seller receives and accepts from the
buyer a resale certificate at the time of the sale, or has a resale
certificate on file at the time of the sale, or obtains a resale
certificate from the buyer within ((areasenable-time)) one
hundred twenty days after the sale, the seller is relieved of lia-

bility for retail sales tax with respect to the sale covered by
the resale certificate. The seller may accept a legible fax, a
duphcate copy of an 0r1g1na1 resale certificate, ora certlﬁcate

(a) If the seller has not obtained an appropriate resale
certificate or other acceptable documentary evidence (see
subsection (8) of this section), the seller is personally liable
for the tax due unless it can sustain the burden of proving
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(ii) The nature of the items sold. The items sold must be
of a type that would normally be purchased at wholesale by
the buyer: and

(iii) Additional documentation. Other available docu-
ments, such as purchase orders and shipping instructions,
finding that the sales are sales at wholesale.

(b) If the seller is required to make payment to the
department, and later is able to present the department with
proper documentation or prove by facts and circumstances
that the sales in question are wholesale sales, the seller may
in writing request a refund of the taxes paid along with the
applicable interest. Both the request and the documentation
or proof that the sales in question are wholesale sales must be
submitted to the department within the statutory time limita-
tions provided by RCW 82.32.060. (See WAC 458-20-229
Refunds.) However, refer to ((€e})) (f) of this subsection in
event of an audit situation.

((fa))) (c) Timing requirements for single orders with
multiple billings. If a single order or contract will result in
multiple billings to the buyer, and the appropriate resale cer-
tificate was not obtained or on file at the time the order was
placed or the contract entered, the resale certificate must be
received by the seller within one hundred twenty days after
the first billing ((te-be-censidered-obtained-within-areasen-
able-time-efthe-sale)). For example, a subcontractor entering
into a construction contract for which it has not received a
resale certificate must obtain the certificate within one hun-
dred twenty days of the initial construction draw request ((te
afterthe-sale)), even though the construction project may not
be completed at that time and additional draw requests will
follow.

() (d) Requirements for resale certificates
obtained after ((reasonable—timehas)) one hundred
twenty days have passed. If the resale certificate is obtained
more than one hundred twenty days after the sale or sales in
question, the resale certificate must be specific to the sale or
sales. The certificate must specifically identify the sales in
question on its face, or be accompanied by other documenta-
tion signed by the buyer specifically identifying the sales in
question and stating that the provisions of the accompanying
resale certificate apply. A nonspecific resale certificate that is

not obtained within ((areasenable-period-eftime)) one hun-

dred twenty days is generally not, in and of itself, acceptable

through facts and circumstances that the property was sold
for one of the purposes set forth in subsection (4)(a) of this
section. The department will consider all evidence presented
by the seller, including the circumstances of the sales transac-
tion itself, when determining whether the seller has met its
burden of proof. It is the seller's responsibility to provide the
information necessary to evaluate the facts and circumstances
of all sales transactions for which resale certificates are not
obtained. Facts and circumstances that should be considered
include, but are not necessarily limited to, the following:

(1) The nature of the buyer's business. The items being
purchased at wholesale must be consistent with the buyer's
business. For example, a buyer having a business name of
"Ace Used Cars" would generally not be expected to be in the
business of selling furniture;

proof of the wholesale nature of the sales in question. The
resale certificate and/or required documentation must be
obtained within the statutory time limitations provided by
RCW 82.32.050.

((¢e))) (e) Examples. The following examples explain
the seller's documentary requirements in typical situations
when obtaining a resale certificate more than one hundred
twenty days after the sale. These examples should be used
only as a general guide. The tax results of other situations
must be determined after a review of all of the facts and cir-
cumstances.

(1) Beginning in January of year 1, MN Company regu-
larly makes sales to ABC Inc. In June of the same year, MN
discovers ABC has not provided a resale certificate. MN
requests a resale certificate from ABC and, as the resale cer-
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tificate will not be received within one hundred twenty days
of many of the past sales transactions, requests that the resale
certificate specifically identify those past sales subject to the
provisions of the certificate. MN receives a legible fax copy
of an original resale certificate from ABC on July Ist of that
year. Accompanying the resale certificate is a memo provid-
ing a list of the invoice numbers for all past sales transactions
through May 15th of that year. This memo also states that the
provisions of the resale certificate apply to all past and future
sales, including those listed. MN Company has satisfied the
requirement that it obtain a resale certificate specific to the

sales in question. ((As-the-previstons-ofthisresalecertifieate
I to-botl L5 | st 9

mustberenewednolater than December 3stfouryearsfrom

the-date-theresale-certificate-beeame-effeetive:))

(i) XYZ Company makes three sales to MP Inc. in Octo-
ber of year 1 and does not charge retail sales tax. In the
review of its resale certificate file in April of the following
year, XYZ discovers it has not received a resale certificate
from MP Inc. and immediately requests a certificate. As the
resale certificate will not be received within one hundred
twenty days of the sales in question, XYZ requests that MP
provide a resale certificate identifying the sales in question.
MP provides XYZ with a resale certificate that does not iden-
tify the sales in question, but simply states "applies to all past
purchases." XYZ Company has not satisfied its responsibility
to obtain an appropriate resale certificate. As XYZ failed to
secure a resale certificate within a reasonable period of time,
XYZ must obtain a certificate specifically identifying the
sales in question or prove through other facts and circum-
stances that these sales are wholesale sales. (Refer to ((¢d)))
(a) of this subsection for information on how a seller can
prove through other facts and circumstances that a sale is a
wholesale sale.) It remains the seller's burden to prove the
wholesale nature of the sales made to a buyer if the seller has
not obtained a valid resale certificate within one hundred
twenty days of the sale.
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te))) () Additional time to secure documentation
((after)) in audit situation. If in event of an audit the depart-
ment discovers that the seller has not secured, as described in
this subsection (5), the necessary resale certificates and/or
documentation, the seller will generally be allowed ((thirty))
one hundred twenty days in which to obtain and present
appropriate resale certificates and/or documentation, or prove
by facts and circumstances the sales in question are whole-
sale sales. The time allotted to the seller shall commence
from the date the auditor initially provides the seller with the
results of the auditor's wholesale sales review. The process-
ing of the audit report will not be delayed as a result of the
seller's failure within the allotted time to secure and present
appropriate documentation, or its inability to prove by facts
and circumstances that the sales in question were wholesale

sgles. ((JEhe—aﬁdi{—fepeft—wﬂlja}se—ﬂ.e{—b&de}ayed—beeause—the

2299))

(6) Penalty for improper use. Any buyer who uses a
resale certificate to purchase items or services without pay-
ment of sales tax and who is not entitled to use the certificate
for the purchase will be assessed a penalty of fifty percent of
the tax due on the improperly purchased item or service. This
penalty is in addition to all other taxes, penalties, and interest
due, and can be imposed even if there was no intent to evade
the payment of retail sales tax. The penalty will be assessed
by the department and applies only to the buyer. However,
see subsection (12) of this ((rete)) section for situations in
which the department may waive the penalty.

Persons who purchase articles or services for dual pur-
poses (i.e., some for their own consumption and some for
resale) should refer to subsection (11) of this ((rele)) section
to determine whether they may give a resale certificate to the
seller.

(7) Resale certificate - suggested form. While there
may be different forms of the resale certificate, all resale cer-
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tificates must satisfy the language and information require-
ments provided by RCW 82.04.470. The resale certificate

((may-be—inthesuggested formshewnbelow,—whieh)) is
available on the department's ((hemepage)) internet site at

http://dor.wa.gov, or can be obtained by calling the depart-
ment's telephone information center at 1-800-647-7706 or by

writing:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478

A resale certificate may be in any other form that con-
tains substantially the ((feHewing)) same information and
language, except that certificates provided in a format other
than paper are not required to include the printed name of the
person authorized to sign the certificate, the signature of the
authorized individual, or the name of the seller((3)).

(( . . .. .«

Effective July 1, 2008, buyers also have the option of

using a Streamlined Sales and Use Tax Agreement Certifi-

cate of Exemption, which has been modified for Washington
state laws. It can also be found on the department's internet

site at http://dor.wa.gov.
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(a) Buyer's responsibility to specify products or ser-
vices purchased at wholesale. RCW 82.04.470 requires the
buyer making purchases at wholesale to specify the kinds of
products or services subject to the provisions of the resale
certificate. A buyer who will purchase some of the items at
wholesale, and consume and pay tax on some other items
being purchased from the same seller, must use terms specific
enough to clearly indicate to the seller what kinds of products
or services the buyer is authorized to purchase at wholesale.

(i) The buyer may list the particular products or services
to be purchased at wholesale, or provide general category
descriptions of these products or services. The terms used to
describe these categories must be descriptive enough to
restrict the application of the resale certificate provisions to
those products or services that the buyer is authorized to pur-
chase at wholesale. The following are examples of terms used
to describe categories of products purchased at wholesale,
and businesses that may be eligible to use such terms on their
resale certificates:

(A) "Hardware" for use by a general merchandise or
building material supply store, "computer hardware" for use
by a computer retailer;

(B) "Paint" or "painting supplies" for use by a general
merchandise or paint retailer, "automotive paint" for use by
an automotive repair shop; and

(C) "Building materials" or "subcontract work" for use
by prime contractors performing residential home construc-
tion, "wiring" or "lighting fixtures" for use by an electrical
contractor.

(i) The buyer must remit retail sales tax on any taxable
product or service not listed on the resale certificate provided
to the seller. If the buyer gave a resale certificate to the seller
and later used an item listed on the certificate, or if the seller
failed to collect the sales tax on items not listed on the certif-
icate, the buyer must remit the deferred sales or use tax due
directly to the department.

(ii)) RCW 82.08.050 provides that each seller shall col-
lect from the buyer the full amount of retail sales tax due on
each retail sale. If the department finds that the seller has
engaged in a consistent pattern of failing to properly charge
sales tax on items not purchased at wholesale (i.e., not listed
on the resale certificate), it may hold the seller liable for the
uncollected sales tax.

(iv) Persons having specific questions regarding the use
of terms to describe products or services purchased at whole-
sale may submit their questions to the department for ruling.
The department may be contacted on the internet at http://dor.
wa.gov/ or by writing:

Taxpayer Services
Department of Revenue
((FaxpayerServices))
P.O. Box 47478

Olympia, WA 98504-7478

(b) Blanket resale certificates. A buyer who will pur-
chase at wholesale all of the products or services being pur-
chased from a particular seller will not be required to specif-
ically describe the items or item categories on the resale cer-
tificate. If the certificate form provides for a description of
the products or services being purchased at wholesale ((€as
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i 5)) the buyer
may specify "all products and/or services" (or make a similar
designation). A resale certificate completed in this manner is
often described as a blanket resale certificate.

(i) The resale certificate used by the buyer must, in all
cases, be completed in its entirety. A resale certificate in
which the section for the description of the items being pur-
chased at wholesale is left blank by the buyer will not be con-
sidered a properly executed resale certificate.

(ii) As of July 1, 2008, renewal or updating of blanket
resale certificates is not required as long as the seller has a
recurring business relationship with the buyer. A "recurring
business relationship" means at least one sale transaction
within a period of twelve consecutive months.

To effectively administer this provision during an audit,
the department will accept a resale certificate as evidence for
wholesale sales that occur within four years of the certifi-
cate's effective date without evidence of sales transactions
being made once every twelve months. For sales transactions
made more than four years after the date of the properly com-
pleted resale certificate, the seller must substantiate that a
recurring business relationship with the buyer has occurred
for any sales outside the period of more than four years after
the effective date of the resale certificate.

(c) Resale certificates for single transactions. If the
resale certificate is used for a single transaction, the language
and information required of a resale certificate may be writ-
ten or stamped upon a purchase order or invoice. The lan-
guage contained in a "single use" resale certificate should be
modified to delete any reference to subsequent orders or pur-
chases.

(d) Examples. The following examples explain the
proper use of types of resale certificates in typical situations.
These examples should be used only as a general guide. The
tax status of other situations must be determined after a
review of all of the facts and circumstances.

(i) ABC is an automobile repair shop purchasing auto-
mobile parts for resale and tools for its own use from DE Sup-
ply. ABC must provide DE Supply with a resale certificate
limiting the certificate's application to automobile part pur-
chases. However, should ABC withdraw parts from inven-
tory to install in its own tow truck, deferred retail sales tax or
use tax must be remitted directly to the department. The
buyer has the responsibility to report deferred retail sales tax
or use tax upon any item put to its own use, including items
for which it gave a resale certificate and later used for its own
use.

(i) X Company is a retailer selling lumber, hardware,
tools, automotive parts, and household appliances. X Com-
pany regularly purchases lumber, hardware, and tools from Z
Distributing. While these products are generally purchased
for resale, X Company occasionally withdraws some of these
products from inventory for its own use. X Company may
provide Z Distributing with a resale certificate specifying "all
products purchased" are purchased at wholesale. However,
whenever X Company removes any product from inventory
to put to its own use, deferred retail sales tax or use tax must
be remitted to the department.

(iii)) TM Company is a manufacturer of electric motors.
When making purchases from its suppliers, TM issues a
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paper purchase order. This purchase order contains the infor-
mation required of a resale certificate and a signature of the
person ordering the items on behalf of TM. This purchase
order includes a box that, if marked, indicates to the supplier
that all or certain designated items purchased are being pur-
chased at wholesale.

When the box indicating the purchases are being made at
wholesale is marked, the purchase order can be accepted as a
resale certificate. As TM Company's purchase orders are
being accepted as resale certificates, they must be retained by
the seller for at least five years. (See WAC 458-20-254
Recordkeeping.)

(8) Other documentary evidence. Other documentary
evidence may be used by the seller and buyer in licu of the
resale certificate form described in this ((r&le)) section.
However, this documentary evidence must collectively con-
tain the information and language generally required of a
resale certificate. The conditions and restrictions applicable
to the use of resale certificates apply equally to other docu-
mentary evidence used in lieu of the resale certificate form in
this ((rede)) section. The following are examples of documen-
tary evidence that will be accepted to show that sales were at
wholesale:

(a) Combination of documentary evidence. A combi-
nation of documentation kept on file, such as a membership
card or application, and a sales invoice or "certificate" taken
at the point of sale with the purchases listed, provided:

(1) The documentation kept on file contains all informa-
tion required on a resale certificate, including, for paper cer-
tificates, the names and signatures of all persons authorized
to make purchases at wholesale; and

(i1) The sales invoice or "certificate" taken at the point of
sale must contain the following:

(A) Language certifying the purchase is made at whole-
sale, with acknowledgement of the penalties for the misuse of
resale certificate privileges, as generally required of a resale
certificate; and

(B) The name and registration number of the buyer/busi-
ness, and, if a paper certificate, an authorized signature.

(b) Contracts of sale. A contract of sale that within the
body of the contract provides the language and information
generally required of a resale certificate. The contract of sale
must specify the products or services subject to the resale cer-
tificate privileges.

(c) Other preapproved documentary evidence. Any
other documentary evidence that has been approved in
advance and in writing by the department.

(9) Sales to nonresident buyers. If the buyer is a non-
resident who is not engaged in business in this state, but buys
articles here for the purpose of resale in the regular course of
business outside this state, the seller must take from the buyer
a resale certificate as described in this ((rale)) section. The
seller may accept a resale certificate from an unregistered
nonresident buyer with the registration number information
omitted, provided the balance of the resale certificate is com-
pleted in its entirety. The resale certificate should contain a
statement that the items are being purchased for resale out-
side Washington.

(10) Sales to farmers. Farmers selling agricultural
products only at wholesale are not required to register with
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the department.(See WAC 458-20-101 Tax registration and
tax reporting.) When making wholesale sales to farmers
(including farmers operating in other states), the seller must
take from the farmer a resale certificate as described in this
((rute)) section. Farmers not required to be registered with the
department may provide, and the seller may accept, resale
certificates with the registration number information omitted,
provided the balance of the certificates are completed in full.
Persons making sales to farmers should also refer to WAC
458-20-210 (Sales of tangible personal property for farm-
ing—Sales of agricultural products by farmers).

(11) Purchases for dual purposes. A buyer normally
engaged in both consuming and reselling certain types of tan-
gible personal property, and not able to determine at the time
of purchase whether the particular property purchased will be
consumed or resold, must purchase according to the general
nature of his or her business. RCW 82.08.130. If the buyer
principally consumes the articles in question, the buyer
should not give a resale certificate for any part of the pur-
chase. If the buyer principally resells the articles, the buyer
may issue a resale certificate for the entire purchase. For the
purposes of this subsection, the term "principally" means
greater than fifty percent.

(a) Deferred sales tax liability. If the buyer gives a
resale certificate for all purchases and thereafter consumes
some of the articles purchased, the buyer must set up in his or
her books of account the value of the article used and remit to
the department the applicable deferred sales tax. The deferred
sales tax liability should be reported under the use tax classi-
fication on the buyer's excise tax return.

(i) Buyers making purchases for dual purposes under the
provisions of a resale certificate must remit deferred sales tax
on all products or services they consume. If the buyer fails to
make a good faith effort to remit this tax liability, the penalty
for the misuse of resale certificate privileges may be
assessed. This penalty will apply to the unremitted portion of
the deferred sales tax liability.

A buyer will generally be considered to be making a
good faith effort to report its deferred sales tax liability if the
buyer discovers a minimum of eighty percent of the tax liabil-
ity within one hundred twenty days of purchase, and remits
the full amount of the discovered tax liability upon the next
excise tax return. However, if the buyer does not satisfy this
eighty percent threshold and can show by other facts and cir-
cumstances that it made a good faith effort to report the tax
liability, the penalty will not be assessed. Likewise, if the
department can show by other facts and circumstances that
the buyer did not make a good faith effort in remitting its tax
liability the penalty will be assessed, even if the eighty per-
cent threshold is satisfied.

(i1) The following example illustrates the use of a resale
certificate for dual-use purchases. This example should be
used only as a general guide. The tax status of other situations
must be determined after a review of all of the facts and cir-
cumstances. BC Contracting operates both as a prime con-
tractor and speculative builder of residential homes. BC Con-
tracting purchases building materials from Seller D that are
principally incorporated into projects upon which BC acts as
a prime contractor. BC provides Seller D with a resale certif-
icate and purchases all building materials at wholesale. BC
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must remit deferred sales tax upon all building materials
incorporated into the speculative projects to be considered to
be properly using its resale certificate privileges. The failure
to make a good faith effort to identify and remit this tax lia-
bility may result in the assessment of the fifty percent penalty
for the misuse of resale certificate privileges.

(b) Tax paid at source deduction. If the buyer has not
given a resale certificate, but has paid retail sales tax on all
articles of tangible personal property and subsequently resells
a portion of the articles, the buyer must collect the retail sales
tax from its retail customers as provided by law. When
reporting these sales on the excise tax return, the buyer may
then claim a deduction in the amount the buyer paid for the
property resold.

(1) This deduction may be claimed under the retail sales
tax classification only. It must be identified as a "taxable
amount for tax paid at source" deduction on the deduction
detail worksheet, which must be filed with the excise tax
return. Failure to properly identify the deduction may result
in the disallowance of the deduction. When completing the
local sales tax portion of the tax return, the deduction must be
computed at the local sales tax rate paid to the seller, and
credited to the seller's tax location code.

(i) The following example illustrates the tax paid at
source deduction on or after July 1, 2008. This example
should be used only as a general guide. The tax status of other
situations must be determined after a review of all of the facts
and circumstances. Seller A is located in Spokane, Washing-
ton and purchases equipment parts for dual purposes from a
supplier located in Seattle, Washington. The supplier ships
the parts to Spokane. Seller A does not issue a resale certifi-
cate for the purchase, and remits retail sales tax to the sup-
plier at the ((Seattle)) Spokane tax rate. A portion of these
parts are sold and shipped to Customer B in Kennewick, with
retail sales tax collected at the ((Spekare)) Kennewick tax
rate. Seller A must report the amount of the sale to Customer
B on its excise tax return, compute the local sales tax liability
at the ((Spekane)) Kennewick rate, and code this liability to
the location code for ((Spekane32463})) Kennewick (0302).
Seller A would claim the tax paid at source deduction for the
cost of the parts resold to Customer B, compute the local
sales tax credit at the ((Seattle)) Spokane rate, and code this
deduction amount to the location code for ((Seattle(1726)))
Spokane (3210).

(iii) Claim for deduction will be allowed only if the tax-
payer keeps and preserves records in support of the deduction
that show the names of the persons from whom such articles
were purchased, the date of the purchase, the type of articles,
the amount of the purchase and the amount of tax that was
paid.

(iv) Should the buyer resell the articles at wholesale, or
under other situations where retail sales tax is not to be col-
lected, the claim for the tax paid at source deduction on a par-
ticular excise tax return may result in a credit. In such cases,
the department will issue a credit notice that may be used
against future tax liabilities. However, a taxpayer may
request in writing a refund from the department.

(12) Waiver of penalty for resale certificate misuse.
The department may waive the penalty imposed for resale
certificate misuse upon finding that the use of the certificate
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to purchase items or services by a person not entitled to use
the certificate for that purpose was due to circumstances
beyond the control of the buyer. However, the use of a resale
certificate to purchase items or services for personal use out-
side of the business does not qualify for the waiver or cancel-
lation of the penalty. The penalty will not be waived merely
because the buyer was not aware of either the proper use of
the resale certificate or the penalty. In all cases the burden of
proving the facts is upon the buyer.

(a) Considerations for waiver. Situations under which
a waiver of the penalty will be considered by the department
include, but are not necessarily limited to, the following:

(i) The resale certificate was properly used to purchase
products or services for dual purposes; or the buyer was eligi-
ble to issue the resale certificate; and the buyer made a good
faith effort to discover all of its deferred sales tax liability
within one hundred twenty days of purchase; and the buyer
remitted the discovered tax liability upon the next excise tax
return. (Refer to subsection (11)(a)(i) of this ((rale)) section
for an explanation of what constitutes "good faith effort.")

(ii)) The certificate was issued and/or purchases were
made without the knowledge of the buyer, and had no con-
nection with the buyer's business activities. However, the
penalty for the misuse of resale certificate privileges may be
applied to the person actually issuing and/or using the resale
certificate without knowledge of the buyer.

(b) One-time waiver of penalty for inadvertent or
unintentional resale certificate misuse. The penalty pre-
scribed for the misuse of the resale certificate may be waived
or cancelled on a one time only basis if such misuse was inad-
vertent or unintentional, and the item was purchased for use
within the business. If the department does grant a one time
waiver of the penalty, the buyer will be provided written noti-
fication at that time.

(c) Examples. The following are examples of typical sit-
uations where the fifty percent penalty for the misuse of
resale privileges will or will not be assessed. These examples
should be used only as a general guide. The tax status of other
situations must be determined after a review of all of the facts
and circumstances.

(1) ABC Manufacturing purchases electrical wiring and
tools from X Supply. The electrical wiring is purchased for
dual purposes, i.e., for resale and for consumption, with more
than fifty percent of the wiring purchases becoming a compo-
nent of items that ABC manufactures for sale. ABC Manu-
facturing issues a resale certificate to X Supply specifying
"electrical wiring" as the category of items purchased for
resale. ABC regularly reviews its purchases and remits
deferred sales tax upon the wiring it uses as a consumer.

ABC is subsequently audited by the department and it is
discovered that ABC Manufacturing failed to remit deferred
sales tax upon three purchases of wiring for consumption.
The unreported tax liability attributable to these three pur-
chases is less than five percent of the total deferred sales tax
liability for wiring purchases made from X Supply. It is also
determined that the failure to remit deferred sales tax upon
these purchases was merely an oversight. The fifty percent
penalty for the misuse of resale certificate privileges does not
apply, even though ABC failed to remit deferred sales tax on
these purchases. The resale certificate was properly issued,
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and ABC remitted to the department more than eighty per-
cent of the deferred sales tax liability for wiring purchases
from X Supply.

(i1) During a routine audit examination of a jewelry store,
the department discovers that a dentist has provided a resale
certificate for the purchase of a necklace. This resale certifi-
cate indicates that in addition to operating a dentistry prac-
tice, the dentist also sells jewelry. The resale certificate con-
tains the information required under RCW 82.04.470.

Upon further investigation, the department finds that the
dentist is not engaged in selling jewelry. The department will
look to the dentist for payment of the applicable retail sales
tax. In addition, the dentist will be assessed the fifty percent
penalty for the misuse of resale certificate privileges. The
penalty will not be waived or cancelled as the dentist misused
the resale certificate privileges to purchase a necklace for per-
sonal use.

(iii) During a routine audit examination of a computer
dealer, it is discovered that a resale certificate was obtained
from a bookkeeping service. The resale certificate was com-
pleted in its entirety and accepted by the dealer. Upon further
investigation it is discovered that the bookkeeping service
had no knowledge of the resale certificate, and had made no
payment to the computer dealer. The employee who signed
the resale certificate had purchased the computer for personal
use, and had personally made payment to the computer
dealer.

The fifty percent penalty for the misuse of the resale cer-
tificate privileges will be waived for the bookkeeping service.
The bookkeeping service had no knowledge of the purchase
or unauthorized use of the resale certificate. However, the
department will look to the employee for payment of the
taxes and the fifty percent penalty for the misuse of resale
certificate privileges.

(iv) During an audit examination it is discovered that
XYZ Corporation, a duplicating company, purchased copy-
ing equipment for its own use. XYZ Corporation issued a
resale certificate to the seller despite the fact that XYZ does
not sell copying equipment. XYZ also failed to remit either
the deferred sales or use tax to the department. As a result of
a previous investigation by the department, XYZ had been
informed in writing that retail sales and/or use tax applied to
all such purchases. The fifty percent penalty for the misuse of
resale certificate privileges will be assessed. XYZ was not
eligible to provide a resale certificate for the purchase of
copying equipment, and had previously been so informed.
The penalty will apply to the unremitted deferred sales tax
liability.

(v) AZ Construction issued a resale certificate to a build-
ing material supplier for the purchase of "pins" and "loads."
The "pins" are fasteners that become a component part of the
finished structure. The "load" is a powder charge that is used
to drive the "pin" into the materials being fastened together.
AZ Construction is informed during the course of an audit
examination that it is considered the consumer of the "loads"
and may not issue a resale certificate for its purchase thereof.
AZ Construction indicates that it was unaware that a resale
certificate could not be issued for the purchase of "loads," and
there is no indication that AZ Construction had previously
been so informed.
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The failure to be aware of the proper use of the resale
certificate is not generally grounds for waiving the fifty per-
cent penalty for the misuse of resale certificate privileges.
However, AZ Construction does qualify for the "one time
only" waiver of the penalty as the misuse of the resale certif-
icate privilege was unintentional and the "loads" were pur-
chased for use within the business.
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Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 388-450-
0195 Utility allowances for Basic Food programs and 388-
492-0070 How are my WASHCAP benefits calculated?

The rules provide standards used to determine monthly
benefit levels for the Washington Basic Food program and
WASHCAP program. The rules also indicate when a
WASHCAP-eligible household may choose to participate in
the Basic Food program. The proposed changes update util-
ity standards for Basic Food, the WASHCAP high cost shel-
ter standard, the WASHCAP low cost shelter standard, and
the WASHCAP shelter threshold.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0195 and 388-492-0070.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.08.090.

Other Authority: 7 C.F.R. 273.9.

Adopted under notice filed as WSR 08-17-109 on
August 20, 2008.
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Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: October 14, 2008.
Stephanie E. Schiller
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 07-22-036,
filed 10/30/07, effective 11/30/07)

WAC 388-450-0195 Utility allowances for Basic
Food programs. (1) For Basic Food, "utilities" include the
following:

(a) Heating or cooling fuel;

(b) Electricity or gas;

(c) Water or sewer;

(d) Well or septic tank installation/maintenance;

(e) Garbage/trash collection; and

(f) Telephone service.

(2) The department uses the amounts below if you have
utility costs separate from your rent or mortgage payment.
We add your utility allowance to your rent or mortgage pay-
ment to determine your total shelter costs. We use total shel-
ter costs to determine your Basic Food benefits.

(a) If you have heating or cooling costs, you get a stan-
dard utility allowance (SUA) that depends on your assistance
unit's size.

Assistance Unit (AU) Size Utility Allowance
1 $((328)) 352
2 $((338)) 362
3 $((348)) 313
4 $((358)) 384
5 $((368)) 394
6 or more $((37)) 405

(b) If your AU does not qualify for the SUA and you
have any two utility costs listed above, you get a limited util-
ity allowance (LUA) of two hundred ((fifty-nine)) seventy-
six dollars.

(c) If your AU has only telephone costs and no other util-
ity costs, you get a telephone utility allowance (TUA) of
forty-two dollars.

AMENDATORY SECTION (Amending WSR 07-22-036,
filed 10/30/07, effective 11/30/07)

WAC 388-492-0070 How are my WASHCAP food
benefits calculated? We calculate your food benefits as fol-
lows:

(1) We begin with your gross income.

(2) We subtract one hundred ((thirty-four)) forty-four
dollars from your gross income to get your countable income.

(3) We figure your shelter cost based on information we
receive from Social Security Administration (SSA), unless
you report a change as described under WAC 388-492-0080.
If you pay:

(a) Two hundred ((seventy-five)) eighty-four dollars or
more a month for shelter, we use three hundred ((sixty-six))
seventy-nine dollars as your shelter cost; or

(b) Less than two hundred ((seventy-five)) eighty-four
dollars for shelter, we use one hundred ((seventy-six)) eighty-
two dollars as your shelter cost; and

(c) We add the current standard utility allowance under
WAC 388-450-0195 to determine your total shelter cost.

(4) We figure your shelter deduction by subtracting one
half of your countable income from your shelter cost.
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(5) We figure your net income by subtracting your shel-
ter deduction from your countable income and rounding the
resulting figure up from fifty cents and down from forty-nine
cents to the nearest whole dollar.

(6) We figure your WASHCAP food benefits (allotment)
by:

(a) Multiplying your net income by thirty percent and
rounding up to the next whole dollar; and

(b) Subtracting the result from the maximum allotment
under WAC 388-478-0060.

(c) If you are eligible for WASHCAP, you will get at
least ((ten-deHarsinfood benefitseach-meonth)) the minimum
monthly benefit for Basic Food under WAC 388-412-0015.

WSR 08-21-107
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Health and Recovery Services Administration)
[Filed October 16, 2008, 1:39 p.m., effective November 16, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule improves provider community under-
standing about outpatient drug coverage and limitations to
the expansion of the smoking cessation benefit, and clarifies
"over-the-counter" (OTC) coverage due to the questions that
the department receives from pharmacy providers.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-530-1000, 388-530-1050, 388-530-
2000, 388-530-2100, 388-530-3000, 388-530-3200, 388-
530-4100, and 388-530-4150.

Statutory Authority for Adoption:
74.08.090.

Other Authority: RCW 74.09.700, chapter 245, Laws of
2008 (SB 6421).

Adopted under notice filed as WSR 08-15-007 on July 3,
2008.

Changes Other than Editing from Proposed to Adopted
Version: Note: Text to clarify rules for the OTC coverage
was inadvertently omitted under WSR 08-15-007. The
department will make those rule amendments under a sepa-
rate rule proposal.

Amended Section

WAC 388-530-1000(3) Coverage—determinations—are
- | suidelines:

RCW 74.04.050,
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and-treatment(ERPSDT)-pregram)) prescribed for clients

under the age of twenty-one.
Amended Section

WAC 388-530-2000(2) Ceverage-determinationsforthe

ment's-pharmaeist(s):

3} The department does not...

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 6, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 8, Repealed 0.

Date Adopted: October 14, 2008.

Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-1000 Outpatient drug program—
General. (1) The purpose of the outpatient drug program is to
((pay)) reimburse providers for outpatient drugs, vitamins,
minerals, devices, and drug-related supplies according to
department rules and subject to the limitations and require-
ments in this chapter.

(2) The department reimburses for outpatient drugs, vita-
mins, minerals, devices, and pharmaceutical supplies that
are:

(a) Covered. Refer to WAC 388-530-2000 for covered
drugs, vitamins, minerals, devices, and drug-related supplies
and to WAC 388-530-2100 for noncovered drugs and drug-
related supplies;

(b) Prescribed by a provider with ((preseribing)) pre-
scriptive authority (see exceptions for family planning and

beard)or
ey As recommended-by-the-department's-medical-con-
sultants-and-the department's pharmaeists: Coverage deter-

minations for the department are made by the department's
pharmacists or medical consultants in accordance with appli-

cable federal law. The department's determination may
include consultation with the drug use review (DUR) board.

Amended Section
WAC 388-530-2000 (1)(c)(iii) Fluoride ((varnish—fer

B B
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emergency contraception for ((wemanfwemen})) women
eighteen years of age and older in WAC 388-530-2000

(1)(b). and over-the-counter (OTC) drugs to promote smok-
ing cessation in WAC 388-530-2000 (1)(a)(v);

(c) Within the scope of an eligible client's medical assis-
tance program,

(d) Medically necessary as defined in WAC 388-500-
0005 and determined according to the process found in WAC
388-501-0165; and

(e) Authorized, as required within this chapter;
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(f) Billed according to WAC 388-502-0150 and 388-
502-0160; and
(g) Billed according to the requirements of this chapter.

(3) Coverage determinations for the department are
made by the department's pharmacists or medical consultants
in accordance with applicable federal law. The department's
determination may include consultation with the drug use
review (DUR) board.

(4) The department may not ((pay)) reimburse for pre-
scriptions written by healthcare practitioners whose applica-
tion for a core provider agreement (CPA) has been denied, or
whose CPA has been terminated.

((4))) (5) The department may not ((pay)) reimburse for
prescriptions written by non-CPA healthcare practitioners
who do not have a current core provider agreement with the
department when the department determines there is a poten-
tial danger to the client's health and/or safety.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-1050 Definitions. In addition to the def-
initions and abbreviations found in WAC 388-500-0005,
Medical definitions, the following definitions apply to this
chapter.

"Active ingredient" - The chemical component of a
drug responsible for a drug's prescribed/intended therapeutic
effect. The department limits coverage of active ingredients
to those with an eleven-digit national drug code (NDC) and
those specifically authorized by the department.

"Actual acquisition cost (AAC)" - The net cost a pro-
vider paid for a drug, device, or drug-related supply marketed
in the package size purchased. The ((A€€)) AAC includes
discounts, rebates, charge backs and other adjustments to the
price of the drug, device or drug-related supply, but excludes
dispensing fees.

"Administer" - Includes the direct application of a pre-
scription drug or device by injection, insertion, inhalation,
ingestion, or any other means, to the body of a patient by a
practitioner, or at the direction of the practitioner.

"Appointing authority" - For the evidence-based pre-
scription drug program of the participating agencies in the
state-operated health care programs, the following persons
acting jointly: The administrator of the health care authority
(HCA), the secretary of the department of social and health
services (DSHS), and the director of the department of labor
and industries (L&I).

"Automated authorization" - Adjudication of claims
using submitted NCPDP data elements or claims history to
verify that the department's authorization requirements have
been satisfied without the need for the department to request
additional clinical information.

"Automated maximum allowable cost (AMAC)" -
The rate established by the department for a multiple-source
drug that is not on the maximum allowable cost (MAC) list
and that is designated by two or more products at least one of
which must be under a federal drug rebate contract.

"Average manufacturer price (AMP)" - The average
price paid to a manufacturer by wholesalers for drugs distrib-
uted to retail pharmacies.
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"Average sales price (ASP)" - The weighted average of
all nonfederal sales to wholesalers net of charge backs, dis-
counts, rebates, and other benefits tied to the purchase of the
drug product, whether it is paid to the wholesaler or the
retailer.

"Average wholesale price (AWP)" - The average price
of a drug product that is calculated from wholesale list prices
nationwide at a point in time and reported to the department
by the department's drug file contractor.

"Combination drug" - A commercially available drug
including two or more active ingredients.

"Compendia of drug information" includes the fol-
lowing:

(1) The American Hospital Formulary Service Drug
Information;

(2) The United States Pharmacopeia Drug Information;
and

(3) DRUGDEX Information System.

"Compounding" - The act of combining two or more
active ingredients or adjusting therapeutic strengths in the
preparation of a prescription.

"Deliver or delivery" - The transfer of a drug or device
from one person to another.

"Dispense as written (DAW)" - An instruction to the
pharmacist forbidding substitution of a generic drug or a ther-
apeutically equivalent product for the specific drug product
prescribed.

"Dispensing fee" - The fee the department sets to pay
pharmacy providers for dispensing department-covered pre-
scriptions. The fee is the department's maximum reimburse-
ment for expenses involved in the practice of pharmacy and
is in addition to the department's reimbursement for the costs
of covered ingredients.

"Drug evaluation matrix" - The criteria-based scoring
sheet used to objectively and consistently evaluate the food
and drug administration (FDA) approved drugs to determine
drug coverage status.

"Drug file" - A list of drug products, pricing and other
information provided to the department and maintained by a
drug file contractor.

"Drug file contractor' - An entity which has been con-
tracted to provide regularly updated information on drugs,
devices, and drug-related supplies at specified intervals, for
the purpose of pharmaceutical claim adjudication. Informa-
tion is provided specific to individual national drug codes,
including product pricing.

"Drug rebates" - Reimbursements provided by phar-
maceutical manufacturers to state Medicaid programs under
the terms of the manufacturers' agreements with the Depart-
ment of Health and Human Services (DHHS).

"Drug-related supplies' - Nondrug items necessary for
the administration, delivery, or monitoring of a drug or drug
regimen.

"Drug use review (DUR)" - A review of covered outpa-
tient drug use that assures prescriptions are appropriate, med-
ically necessary, and not likely to result in adverse medical
outcomes.

"Effectiveness" - The extent to which a given interven-
tion is likely to produce beneficial results for which it is
intended in ordinary circumstances.

Permanent



WSR 08-21-107

"Efficacy" - The extent to which a given intervention is
likely to produce beneficial effects in the context of the
research study.

"Emergency kit" - A set of limited pharmaceuticals fur-
nished to a nursing facility by the pharmacy that provides
prescription dispensing services to that facility. Each kit is
specifically set up to meet the emergency needs of each nurs-
ing facility's client population and is for use during those
hours when pharmacy services are unavailable.

"Endorsing practitioner" - A practitioner who has
reviewed the Washington preferred drug list (PDL) and has
enrolled with the health care authority (HCA), agreeing to
allow therapeutic interchange (substitution) of a preferred
drug for any nonpreferred drug in a given therapeutic class on
the Washington PDL.

"Estimated acquisition cost (EAC)" - The depart-
ment's estimate of the price providers generally and currently
pay for a drug marketed or sold by a particular manufacturer
or labeler.

"Evidence-based" and "evidenced-based medicine
(EBM)" - The application of a set of principles and a method
for the review of well-designed studies and objective clinical
data to determine the level of evidence that proves to the
greatest extent possible, that a healthcare service is safe,
effective and beneficial when making population-based cov-
erage policies or individual medical necessity decisions.

"Evidence-based practice center" - A research organi-
zation that has been designated by the Agency for Healthcare
Research and Quality (AHRQ) of the U.S. government to
conduct systematic reviews of all the evidence to produce
evidence tables and technology assessments to guide health
care decisions.

"Federal upper limit (FUL)" - The maximum allow-
able reimbursement set by the Centers for Medicare and
Medicaid Services (CMS) for a multiple-source drug.

"Four brand name prescriptions per calendar month
limit" - The maximum number of paid prescription claims
for brand name drugs that the department allows for each cli-
ent in a calendar month without a complete review of the cli-
ent's drug profile.

"Generic drug" - A nonproprietary drug that is required
to meet the same bioequivalency tests as the original brand
name drug.

"Inactive ingredient" - A drug component that remains
chemically unchanged during compounding but serves as the:

(1) Necessary vehicle for the delivery of the therapeutic
effect; or

(2) Agent for the intended method or rate of absorption
for the drug's active therapeutic agent.

"Ingredient cost" - The portion of a prescription's cost
attributable to the covered drug ingredients or chemical com-
ponents.

"Innovator multiple source drug" - As set forth in
Section 1927 (k)(7)(A)(ii) of the Social Security Act,
includes all covered outpatient drugs approved under a new
drug application (NDA), product license approval (PLA),
establishment license approval (ELA), or antibiotic drug
approval (ADA). A covered outpatient drug marketed by a
cross-licensed producer or distributor under the approved
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new drug application will be included as an innovator multi-
ple source drug when the drug product meets this definition.

"Less than effective drug'" or "DESI" - A drug for
which:

(1) Effective approval of the drug application has been
withdrawn by the Food and Drug Administration (FDA) for
safety or efficacy reasons as a result of the drug efficacy
study implementation (DESI) review; or

(2) The secretary of the Department of Health and
Human Services (DHHS) has issued a notice of an opportu-
nity for a hearing under section 505(e) of the federal Food,
Drug, and Cosmetic Act on a proposed order of the secretary
to withdraw approval of an application for such drug under
such section because the secretary has determined the drug is
less than effective for some or all conditions of use pre-
scribed, recommended, or suggested in its labeling.

"Long-term therapy" - A drug regimen a client
receives or will receive continuously through and beyond
ninety days.

"Maximum allowable cost (MAC)" - The maximum
amount that the department reimburses for a drug, device, or
drug-related supply.

"Medically accepted indication" - Any use for a cov-
ered outpatient drug:

(1) Which is approved under the federal Food, Drug, and
Cosmetic Act; or

(2) The use of which is supported by one or more cita-
tions included or approved for inclusion in any of the com-
pendia of drug information, as defined in this chapter.

"Modified unit dose delivery system" (also known as
blister packs or "bingo/punch cards") - A method in which
each patient's medication is delivered to a nursing facility:

(1) In individually sealed, single dose packages or "blis-
ters"; and

(2) In quantities for one month's supply, unless the pre-
scriber specifies a shorter period of therapy.

"Multiple-source drug'" - A drug marketed or sold by:

(1) Two or more manufacturers or labelers; or

(2) The same manufacturer or labeler:

(a) Under two or more different proprietary names; or

(b) Under a proprietary name and a generic name.

"National drug code (NDC)" - The eleven-digit num-
ber the FDA and manufacturer or labeler assigns to a pharma-
ceutical product and attaches to the product container at the
time of packaging. The NDC is composed of digits in 5-4-2
groupings. The first five digits comprise the labeler code
assigned to the manufacturer by the Food and Drug Adminis-
tration (FDA). The second grouping of four digits is assigned
by the manufacturer to describe the ingredients, dose form,
and strength. The last grouping of two digits describes the
package size.

"Noncontract drugs" - Are drugs manufactured or dis-
tributed by manufacturers/labelers who have not signed a
drug rebate agreement with the federal Department of Health
and Human Services.

"Nonpreferred drug" - A drug that has not been
selected as a preferred drug within the therapeutic class(es) of
drugs on the preferred drug list.

"Obsolete NDC" - A national drug code replaced or dis-
continued by the manufacturer or labeler.
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"Over-the-counter (OTC) drugs" - Drugs that do not
require a prescription before they can be sold or dispensed.

"Peer reviewed medical literature' - A research study,
report, or findings regarding the specific use of a drug that
has been submitted to one or more professional journals,
reviewed by experts with appropriate credentials, and subse-
quently published by a reputable professional journal. A clin-
ical drug study used as the basis for the publication must be a
double blind, randomized, placebo or active control study.

"Pharmacist” - A person licensed in the practice of
pharmacy by the state in which the prescription is filled.

"Pharmacy" - Every location licensed by the state
board of pharmacy in the state where the practice of phar-
macy is conducted.

"Pharmacy and therapeutic (P&T) committee" - The
independent Washington state committee created by RCW
41.05.021 (1)(a)(iii) and 70.14.050. At the election of the
department, the committee may serve as the drug use review
board provided for in WAC 388-530-4000.

"Point-of-sale (POS)" - A pharmacy claims processing
system capable of receiving and adjudicating claims on-line.

"Practice of pharmacy" - The practice of and responsi-
bility for:

(1) Accurately interpreting prescription orders;

(2) Compounding drugs;

(3) Dispensing, labeling, administering, and distributing
of drugs and devices;

(4) Providing drug information to the client that
includes, but is not limited to, the advising of therapeutic val-
ues, hazards, and the uses of drugs and devices;

(5) Monitoring of drug therapy and use;

(6) Proper and safe storage of drugs and devices;

(7) Documenting and maintaining records;

(8) Initiating or modifying drug therapy in accordance
with written guidelines or protocols previously established
and approved for a pharmacist's practice by a practitioner
authorized to prescribe drugs; and

(9) Participating in drug use reviews and drug product
selection.

"Practitioner" - An individual who has met the profes-
sional and legal requirements necessary to provide a health
care service, such as a physician, nurse, dentist, physical ther-
apist, pharmacist or other person authorized by state law as a
practitioner.

"Preferred drug" - Drug(s) of choice within a selected
therapeutic class that are selected based on clinical evidence
of safety, efficacy, and effectiveness.

"Preferred drug list (PDL)" - The department's list of
drugs of choice within selected therapeutic drug classes.

"Prescriber' - A physician, osteopathic physician/sur-
geon, dentist, nurse, physician assistant, optometrist, pharma-
cist, or other person authorized by law or rule to prescribe
drugs. See WAC 246-863-100 for pharmacists' prescriptive
authority.

"Prescription" - An order for drugs or devices issued
by a practitioner authorized by state law or rule to prescribe
drugs or devices, in the course of the practitioner's profes-
sional practice, for a legitimate medical purpose.

"Prescription drugs' - Drugs required by any applica-
ble federal or state law or regulation to be dispensed by pre-
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scription only or that are restricted to use by practitioners
only.

"Prospective drug use review (Pro-DUR)" - A process
in which a request for a drug product for a particular client is
screened, before the product is dispensed, for potential drug
therapy problems.

"Reconstitution" - The process of returning a single
active ingredient, previously altered for preservation and
storage, to its approximate original state. Reconstitution is
not compounding.

"Retrospective drug use review (Retro-DUR)" - The
process in which drug utilization is reviewed on an ongoing
periodic basis to identify patterns of fraud, abuse, gross over-
use, or inappropriate or not medically necessary care.

"Risk/benefit ratio" - The result of assessing the side
effects of a drug or drug regimen compared to the positive
therapeutic outcome of therapy.

"Single source drug" - A drug produced or distributed
under an original new drug application approved by the Food
and Drug Administration (FDA).

"Substitute" - To replace a prescribed drug, with the
prescriber's authorization, with:

(1) An equivalent generic drug product of the identical
base or salt as the specific drug product prescribed; or

(2) A therapeutically equivalent drug other than the iden-
tical base or salt.

"Systematic review" - A specific and reproducible
method to identify, select, and appraise all the studies that
meet minimum quality standards and are relevant to a partic-
ular question. The results of the studies are then analyzed and
summarized into evidence tables to be used to guide evi-
dence-based decisions.

"Terminated NDC" - ((fa})) An eleven-digit national
drug code (NDC) that is discontinued by the manufacturer for
any reason. The NDC may be terminated immediately due to
health or safety issues or it may be phased out based on the
product's shelf life.

"Therapeutic alternative" - A drug product that con-
tains a different chemical structure than the drug prescribed,
but is in the same pharmacologic or therapeutic class and can
be expected to have a similar therapeutic effect and adverse
reaction profile when administered to patients in a therapeu-
tically equivalent dosage.

"Therapeutic class" - A group of drugs used for the
treatment, remediation, or cure of a specific disorder or dis-
ease.

"Therapeutic interchange" - To dispense a therapeutic
alternative to the prescribed drug when an endorsing practi-
tioner who has indicated that substitution is permitted, pre-
scribes the drug. See therapeutic interchange program (TIP).

"Therapeutic interchange program (TIP)" - The pro-
cess developed by participating state agencies under RCW
69.41.190 and 70.14.050, to allow prescribers to endorse a
Washington preferred drug list, and in most cases, requires
pharmacists to automatically substitute a preferred, equiva-
lent drug from the list.

"Therapeutically equivalent" - Drug products that
contain different chemical structures but have the same effi-
cacy and safety when administered to an individual, as deter-
mined by:
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(1) Information from the Food and Drug Administration
(FDA);

(2) Published and peer-reviewed scientific data;

(3) Randomized controlled clinical trials; or

(4) Other scientific evidence.

"Tiered dispensing fee system'" - A system of paying
pharmacies different dispensing fee rates, based on the indi-
vidual pharmacy's total annual prescription volume and/or
the drug delivery system used.

"True unit dose delivery" - A method in which each
patient's medication is delivered to the nursing facility in
quantities sufficient only for the day's required dosage.

"Unit dose drug delivery" - True unit dose or modified
unit dose delivery systems.

"Usual and customary charge" - The fee that the pro-
vider typically charges the general public for the product or
service.

"Washington preferred drug list (Washington
PDL)" - The list of drugs selected by the appointing author-
ity to be used by applicable state agencies as the basis for pur-
chase of drugs in state-operated health care programs.

"Wholesale acquisition cost" - The price paid by a
wholesaler for drugs purchased from a manufacturer.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-3000 When the department requires
authorization. Pharmacies must obtain authorization for
covered drugs, devices, or drug-related supplies in order to
receive reimbursement as described in this section.

(1) The department's pharmacists and medical consult-
ants:

(a) Have determined that authorization for the drug,
device, or drug-related supply is required, as described in
WAC 388-530-3100; or

(b) Have not yet reviewed the manufacturer's dossier of
drug information submitted in the Academy of Managed
Care Pharmacy (AMCP) format.

(2) The drug, device, or drug-related supply is in the
therapeutic drug class on the Washington preferred drug list
and the product is one of the following:

(a) Nonpreferred as described in WAC 388-530-4100;
and

(i) The prescriber is a nonendorsing practitioner; or

(i1) The drug is designated as exempt from the therapeu-
tic interchange program per WAC 388-530-4100(6) or 388-
530-4150 (2)(c);

(b) Preferred for a special population or specific indica-
tion and has been prescribed by a nonendorsing practitioner
under conditions for which the drug, device, or drug-related
supply is not preferred; or

(¢) Determined to require authorization for safety.

(3) For the purpose of promoting safety, efficacy, and
effectiveness of drug therapy, the department identifies cli-
ents or groups of clients who would benefit from further clin-
ical review.

(4) The department designates the prescriber(s) as
requiring authorization because the prescriber(s) is under
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department review or is sanctioned for substandard quality of
care.

(5) Utilization data indicate there are health and safety
concerns or the potential for misuse and abuse. Examples of
utilization concerns include:

(a) Multiple prescriptions filled of the same drug in the
same calendar month;

(b) Prescriptions filled earlier than necessary for optimal
therapeutic response;

(c) Therapeutic duplication;

(d) Therapeutic contraindication;

(e) Excessive dosing, excessive duration of therapy, or
subtherapeutic dosing as determined by FDA labeling or the
compendia of drug information; and

(Q (Number-ef-brand-preseriptions—filed-per-—ealendar

£2))) Number of prescriptions filled per month in total or
by therapeutic drug class.

(6) The pharmacy requests reimbursement in excess of
the maximum allowable cost and the drug has been pre-
scribed with instructions to dispense as written.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-3200 The department's authorization
process. (1) The department may establish automated ways
for pharmacies to meet authorization requirements for speci-
fied drugs, devices, and drug-related supplies, or circum-
stances as listed in WAC 388-530-3000(4) including, but are
not limited to:

(a) Use of expedited authorization codes as published in
the department's prescription drug program billing instruc-
tions and numbered memoranda;

(b) Use of specified values in national council of pre-
scription drug programs (NCPDP) claim fields;

(c) Use of diagnosis codes; and

(d) Evidence of previous therapy within the department's
claim history.

(2) When the automated requirements in subsection (1)
of this section do not apply or cannot be satisfied, the phar-
macy provider must request authorization from the depart-
ment before dispensing. The pharmacy provider must:

(a) Ensure the request states the medical diagnosis and
includes medical justification for the drug, device, drug-
related supply, or circumstance as listed in WAC 388-530-
3000(4); and

(b) Keep documentation on file of the prescriber's medi-
cal justification that is communicated to the pharmacy by the
prescriber at the time the prescription is filled. The records
must be retained for the period specified in WAC 388-502-
0020 (1)(c).

(3) When the department receives the request for autho-
rization:

(a) The department acknowledges receipt:

(i) Within twenty-four hours if the request is received
during normal state business hours; or

(i1) Within twenty-four hours of opening for business on
the next business day if received outside of normal state busi-
ness hours.
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(b) The department reviews all evidence submitted and
takes one of the following actions within fifteen business
days:

(i) Approves the request;

(i1) Denies the request if the requested service is not
medically necessary; or

(iii) Requests the prescriber submit additional justifying
information.

(A) The prescriber must submit the additional informa-
tion within ten days of the department's request.

(B) The department approves or denies the request
within five business days of the receipt of the additional
information.

(C) If the prescriber fails to provide the additional infor-
mation within ten days, the department will deny the
requested service. The department sends a copy of the request
to the client at the time of denial.

(4) The department's authorization may be based on, but
not limited to:

(a) Requirements under this chapter and WAC 388-501-
0165;

(b) Client safety;

(c) Appropriateness of drug therapy;

(d) Quantity and duration of therapy;

(e) Client age, gender, pregnancy status, or other demo-
graphics; and

(f) The least costly therapeutically equivalent alternative
((between-two-ormeore-produets-of-equal-effectiveness)).

(5) The department evaluates request for authorization of
covered drugs, devices, and drug-related supplies that exceed
limitations in this chapter on a case-by-case basis in conjunc-
tion with subsection (4) of this section and WAC 388-501-
0169.

(6) If a provider needs authorization to dispense a cov-
ered drug outside of normal state business hours, the provider
may dispense the drug without authorization only in an emer-
gency. The department must receive justification from the
provider within seventy-two hours of the fill date, excluding
weekends and Washington state holidays, to be paid for the
emergency fill.

(7) The department may remove authorization require-
ments under WAC 388-530-3000 for, but not limited to, the
following:

(a) Prescriptions written by specific practitioners based
on consistent high quality of care; or

(b) Prescriptions filled at specific pharmacies and billed
to the department at the pharmacies' lower acquisition cost.

(8) Authorization requirements in WAC 388-530-3000
are not a denial of service.

(9) Rejection of a claim due to the authorization require-
ments listed in WAC 388-530-3000 is not a denial of service.

(10) When a claim requires authorization, the pharmacy
provider must request authorization from the department. If
the pharmacist fails to request authorization as required, the
department does not consider this a denial of service.

(11) Denials that result as part of the authorization pro-
cess will be issued by the department in writing.

(12) The department's authorization:

(a) Is a decision of medical appropriateness; and

(b) Does not guarantee payment.

WSR 08-21-107

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-4100 Washington preferred drug list
(PDL). Under RCW 69.41.190 and 70.14.050, the depart-
ment, and other state agencies cooperate in developing and
maintaining the Washington preferred drug list.

(1) Washington state contracts with evidence-based
practice center(s) for systematic reviews of drug(s).

(2) The pharmacy and therapeutics (P&T) committee
reviews and evaluates the safety, efficacy, and outcomes of
prescribed drugs, using evidence-based information provided
by the evidence-based practice center(s).

(3) The P&T committee makes recommendations to
state agencies as to which drug(s) to include on the Washing-
ton PDL, under chapter 182-50 WAC.

(4) The appointing authority makes the final selection of
drugs included on the Washington PDL.

(5) Drugs in a drug class on the Washington PDL, that
have been studied by the evidence-based practice center(s)
and reviewed by the P&T committee, and which have not
been selected as preferred are considered nonpreferred drugs
and are subject to the therapeutic interchange program (TIP)
and dispense as Written (DAW) rules under WAC 388-530-
4150.

(6) Drugs in a drug class on the Washington PDL that
have not been studied by the evidence-based practice cen-
ter(s) and have not been reviewed by the P& T committee will
be treated as nonpreferred drugs not subject to the dispense as
written (DAW) or the therapeutic interchange program (TIP).

(7) A nonpreferred drug, which the department deter-
mines as covered, is considered for authorization after the cli-
ent has:

(a) Tried and failed or is intolerant to at least one pre-
ferred drug; and

(b) Met department established criteria for the nonpre-
ferred drug.

(8) Drugs in a drug class on the Washington PDL may be
designated as preferred drugs for special populations or spe-
cific indications.

(9) Drugs in a drug class on the Washington PDL may
require authorization for safety.

(10) Combination drugs ((are—net-on—the—Washington
DT and-are onciderad for g horizatian—a ardinotao- LA
388-530-3100)) that have been studied by the evidence-based
practice center and have reviewed by the P&T committee
may be included in the Washington PDL.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-4150 Therapeutic interchange pro-
gram (TIP). This section contains the department's rules for
the endorsing practitioner therapeutic interchange program
(TIP). TIP is established under RCW 69.41.190 and 70.14.-
050. The statutes require state-operated prescription drug
programs to allow physicians and other prescribers to
endorse a Washington preferred drug list (PDL) and, in most
cases, requires pharmacists to automatically substitute a pre-
ferred, equivalent drug from the list.
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(1) The therapeutic interchange program (TIP) applies
only to drugs:

(a) Within therapeutic classes on the Washington PDL;

(b) Studied by the evidence-based practice center(s);

(c) Reviewed by the P&T committee; and

(d) Prescribed by an endorsing practitioner.

(2) TIP does not apply:

(a) (Fo-drugs-thatrequire-autherization;

b)Fo-d » ifie timitations:

£¢))) When the pharmacy and therapeutics (P&T) com-
mittee determines that TIP does not apply to the therapeutic
class on the PDL; or

((6))) (b) To a drug prescribed by a nonendorsing prac-
titioner.

(3) A practitioner who wishes to become an endorsing
practitioner must specifically enroll with the health care
authority (HCA) as an endorsing practitioner, under the pro-
visions of chapter 182-50 WAC.

(4) When an endorsing practitioner writes a prescription
for a client for a nonpreferred drug, or for a preferred drug for
a special population or indication other than the client's pop-
ulation or indication, and indicates that substitution is permit-
ted, the pharmacist must:

(a) Dispense a preferred drug in that therapeutic class in
place of the nonpreferred drug; and

(b) Notify the endorsing practitioner of the specific drug
and dose dispensed.

(5) When an endorsing practitioner determines that a
nonpreferred drug is medically necessary, all of the following
apply:

(a) The practitioner must indicate that the prescription is
to be dispensed as written (DAW);

(b) The pharmacist dispenses the nonpreferred drug as
prescribed; and

(c) The department does not require prior authorization
to dispense the nonpreferred drug in place of a preferred drug
except when the drug requires authorization for safety.

(6) In the event the following therapeutic drug classes
are on the Washington PDL, pharmacists will not substitute a
preferred drug for a nonpreferred drug in these therapeutic
drug classes when the endorsing practitioner prescribes a
refill (including the renewal of a previous prescription or
adjustments in dosage, and samples):

(a) Antipsychotic;

(b) Antidepressant;

(c) Chemotherapy;

(d) Antiretroviral;

(e) Immunosuppressive; or

(f) Immunomodulator/antiviral treatment for hepatitis C
for which an established, fixed duration of therapy is pre-
scribed for at least twenty-four weeks but no more than forty-
eight weeks.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-2000 Covered—OQutpatient drugs,
devices, and drug-related supplies. (1) The department
covers:
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(a) Outpatient drugs, including over-the-counter drugs,
as defined in WAC 388-530-1050, subject to the limitations
and requirements in this chapter, when:

(1) The drug is approved by the Food and Drug Adminis-
tration (FDA);

(i) The drug is for a medically accepted indication as
defined in WAC 388-530-1050;

(iii) The drug is not excluded from coverage under WAC
388-530-2100; ((and))

(iv) The manufacturer has a signed drug rebate agree-
ment with the federal Department of Health and Human Ser-
vices (DHHS). Exceptions to the drug rebate requirement are
described in WAC 388-530-7500 which describes the drug
rebate program; and

(v) Prescribed by a provider with prescriptive authority
(see exceptions for family planning and emergency contra-
ception for women eighteen years of age and older in WAC
388-530-2000 (1)(b). and over-the-counter (OTC) drugs to
promote smoking cessation in WAC 388-530-2000 (1)(g).

(b) Family planning drugs, devices, and drug-related
supplies per chapter 388-532 WAC and as follows:

(i) Over-the-counter (OTC) family planning drugs,
devices, and drug-related supplies without a prescription
when the department determines it necessary for client access
and safety.

(i1) Family planning drugs that do not meet the federal
drug rebate requirement in WAC 388-530-7500 on a case-by-
case basis; and

(iii) Contraceptive patches, contraceptive rings, and oral
contraceptives, only when dispensed in at least a three-month
supply, unless otherwise directed by the prescriber. There is
no required minimum for how many cycles of emergency
contraception may be dispensed.

(c) Prescription vitamins and mineral products, only as
follows:

(1) When prescribed for clinically documented deficien-
cies;

(i1) Prenatal vitamins, when prescribed and dispensed to
pregnant women; or

. (ii.i) Fluoride ((’vkgmish—.fer—ehﬂdfeﬂ—tmdeﬁthe—eaﬂy—aﬂd

gram)) prescribed for clients under the age of twenty-one.

(d) Drug-related devices and drug-related supplies as an
outpatient pharmacy benefit when:

(1) Prescribed by a provider with prescribing authority;

(i1) Essential for the administration of a covered drug;

(iii) Not excluded from coverage under WAC 388-530-
2100; and

(iv) Determined by the department, that a product cov-
ered under chapter 388-543 WAC Durable medical equip-
ment and supplies should be available at retail pharmacies.

(e) Preservatives, flavoring and/or coloring agents, only
when used as a suspending agent in a compound.

(£) Over-the-counter (OTC) drugs. without a prescrip-
tion, to promote smoking cessation only for clients who are
eighteen years of age or older and participating in a depart-
ment-approved smoking cessation program. Limitation
extensions as described in WAC 388-501-0169 are prohib-
ited for the age and counseling requirements in this section.
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(g) Prescription drugs to promote smoking cessation
only for clients who are eighteen years of age or older and

WSR 08-21-108

(1) Over-the-counter or prescription drugs to promote
smoking cessation unless the client is eighteen years old or

participating in a department-approved smoking cessation
program. [imitation extensions as described in WAC 388-

older and participating in a department-approved cessation
program.

501-0169 are prohibited for the age and counseling require-
ments in this section.

(2) ((Ceverage—determinations—for—the—department—are

ment'spharmaeist(s):

3))) The department does not reimburse for any drug,
device, or drug-related supply not meeting the coverage
requirements under this section.

AMENDATORY SECTION (Amending WSR 07-20-049,
filed 9/26/07, effective 11/1/07)

WAC 388-530-2100 Noncovered—Outpatient drugs
and pharmaceutical supplies. (1) The department does not
cover:

(a) A drug that is:

(i) Not approved by the Food and Drug Administration
(FDA); or

(1) Prescribed for a nonmedically accepted indication,
including diagnosis, dose, or dosage schedule that is not evi-
denced-based.

(b) A drug prescribed:

(1) For weight loss or gain;

(i1) For infertility, frigidity, impotency;

(iii) For sexual or erectile dysfunction; or

(iv) For cosmetic purposes or hair growth((;-e¢

(o o
W EE 39 IS EE f;;;ﬂz EE ; E; S o EIESSE fofl; except st Sserrbeatn
wemen)).

(c) Drugs used to treat sexual or erectile dysfunction, in
accordance with section 1927 (d)(2)(K) of the Social Security
Act, unless such drugs are used to treat a condition other than
sexual or erectile dysfunction, and these uses have been
approved by the Food and Drug Administration.

(d) Drugs listed in the federal register as "less-than-
effective" ("DESI" drugs) or which are identical, similar, or
related to such drugs.

(e) Outpatient drugs for which the manufacturer requires
as a condition of sale that associated tests or monitoring ser-
vices be purchased exclusively from the manufacturer or
manufacturer's designee.

(f) A product:

(i) With an obsolete national drug code (NDC) for more
than two years;

(i) With a terminated NDC,;

(ii1) Whose shelf life has expired; or

(iv) Which does not have an eleven-digit NDC.

(g) Any drug regularly supplied by other public agencies
as an integral part of program activity (e.g., immunization
vaccines for children).

(h) Free pharmaceutical samples.

(2) A client can request an exception to rule (ETR) as
described in WAC 388-501-0160.

WSR 08-21-108
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed October 16, 2008, 1:50 p.m., effective November 16, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: DSHS is removing references to hospital
expenses to comply with federal regulations.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-416-0020.

Statutory Authority for Adoption:
74.04.057, 74.08.090, and 74.09.500.

Adopted under notice filed as WSR 08-18-048 on
August 29, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 13, 2008.

Stephanie E. Schiller

Rules Coordinator

RCW 74.04.050,

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-416-0020 Certification periods for the
noninstitutional((ized)) medically needy (MN) program.
(1) The certification period for the noninstitutional((ized))
medically needy (MN) program ((begins)) for clients with
countable income equal to or below the medically needy
income level (MNIL):

(a) Begins on the first day of the month in which ((hespi-
tal-expenses-equal-the spenddown-ameunt)) eligibility is
established; ((e¢)) and

(b) ((Onthe-daythat-spenddewnts—met—whenhospital
expenses-are-less-then-the-spenddewn-ameunt-orne-hespital
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expenses-are—involved)) Is approved for twelve calendar

months.

(2) The certification period ((eeontintes-through-thetast

day-ofthe-final menth-efthe baseperiod-as-deseribed-in-chap-
ter 388-519-WAKL)) for the noninstitutional MN program for
clients with countable income above the MNIL:

(a) Begins on the day that spenddown is met; and

(b) Continues through the last day of the final month of
the base period as described in WAC 388-519-0110.

(3) ((Fhe)) A retroactive MN certification period ((ean
beginup-te)) may be established for any or all of the three
months immediately prior to the month of application ((as

deseribed-in-chapter 388-519-WAL)).
4) ((JEheLeef&ﬁe&Heﬂ—peﬂed—fer—Weﬁeﬂ%s—w&h—meeme

moenths)) Expenses used to meet the spenddown liability for
the current or the retroactive certification periods are the
responsibility of the client. The department is not responsible
to pay for any expense or portion of an expense which has
been used to meet the spenddown liability. See WAC 388-
519-0110.

(5) A new application must be submitted for each subse-
quent certification period for which medically needy cover-

age is requested.

WSR 08-21-133
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed October 20, 2008, 10:30 a.m., effective November 20, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: As part of the liquor control board's on-going
rules review process, chapter 314-76 WAC has been
reviewed for relevance, clarity, and accuracy.

Citation of Existing Rules Affected by this Order:
Repealing WAC 314-76-010.

Statutory Authority for Adoption: RCW 66.08.030.

Adopted under notice filed as WSR 08-16-137 on
August 6, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 5, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 5,
Amended 0, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 24 [October 20], 2008.

Lorraine Lee
Chairman
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Chapter 314-76 WAC

PROCESSING SPECIAL ORDERS
OF LIQUOR FROM THE BOARD

NEW SECTION

WAC 314-76-015 What is the purpose of this chap-
ter? The purpose of this chapter is to describe the process for
obtaining liquor from the board that is not regularly available
through the board's retail stores. This process is known as a
special order.

NEW SECTION

WAC 314-76-020 Who may special order liquor
from the board? (1) An individual who is twenty-one years
of'age or older may request a special order for liquor from the
board. The liquor must be for his or her personal use and not
for resale.

(2) A person licensed to sell liquor by the drink at retail
to customers at the person's licensed premises may request a
special order for liquor from the board.

NEW SECTION

WAC 314-76-025 What liquor products may be spe-
cial ordered? (1) Liquor products, except industrial alcohol,
available for wholesale purchase in the United States may be
available in the state of Washington through a special order at
the discretion of the board.

(2) All liquor products must have federal label approval.
Wine and beer products must have Washington state label
approval.

(3) Special order requests will be subject to a supplier's
minimum order quantity, typically one full case of product.

NEW SECTION

WAC 314-76-030 Are there special requirements for
a special order? The board may require prepayment or a
deposit from a customer for a special order. All sales of spe-
cial ordered items are final and may not be returned to the
board, unless the product is defective.

NEW SECTION

WAC 314-76-035 How does an individual place a
special order? A special order must be placed through a state
or contract liquor store or directly to the board's purchasing
division. Products must be picked up at the designated state
or contract liquor store.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 314-76-010 Special order of liquor by
customers.
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WSR 08-21-134
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed October 20, 2008, 12:26 p.m., effective October 28, 2008]

Effective Date of Rule: October 28, 2008.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: The
emergency WAC (filed as WSR 08-14-103 on June 30, 2008)
for WAC 388-478-0005 expires on October 28, 2008. Under
RCW 34.05.380(3), the department is requesting that the per-
manent rule take effect on October 28, 2008, which is less
than the standard thirty-one days. State law, ESHB 2687 sec-
tion 207 (1)(e), required the department to increase the tem-
porary assistance for needy families (TANF) grant amounts
effective July 1, 2008. State family assistance (SFA) and ref-
ugee cash assistance (RCA) use the same grant standards as
TANF, which is supported by C.F.R. Title 45, Volume 2,
Chapter IV, Part 400, section 400.60, RCW 74.08A.100 and
74.04.770.

An earlier effective date keeps the department in compli-
ance with state law and supports families by maintaining the
increased grant amount. In addition, the earlier effective date
means the department does not have to file a second emer-
gency in order to cover the period that the permanent WAC is
filed, but not in effect.

Purpose: The department is amending by permanent
adoption WAC 388-478-0005 Cash assistance need and pay-
ment standards and grant maximum. The amendments com-
ply with ESHB 2687 section 207 (1)(e) requiring a 3%
increase in the payment standards for temporary assistance
for needy families (TANF).

Citation of Existing Rules Affected by this Order:
Amending WAC 388-478-0005.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.08 A.100, 74.04.770, and 74.08.-
090.

Other Authority: ESHB 2687, section 207 (1)(e).

Adopted under notice filed as WSR 08-17-108 on
August 20, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 15, 2008.

Stephanie E. Schiller

Rules Coordinator

WSR 08-21-144

AMENDATORY SECTION (Amending WSR 04-05-010,
filed 2/6/04, effective 3/8/04)

WAC 388-478-0005 Cash assistance need and pay-
ment standards and grant maximum. (1) Need standards
for cash assistance programs represent the amount of income
required by individuals and families to maintain a minimum
and adequate standard of living. Need standards are based on
assistance unit size and include basic requirements for food,
clothing, shelter, energy costs, transportation, household
maintenance and operations, personal maintenance, and nec-
essary incidentals.

(2) Payment standards for assistance units in medical
institutions and other facilities are based on the need for
clothing, personal maintenance, and necessary incidentals
(see WAC 388-478-0040 and 388-478-0045).

(3) Need and payment standards for persons and families
who do not reside in medical institutions and other facilities
are based on their obligation to pay for shelter.

(a) Eligibility and benefit levels for persons and families
who meet the requirements in WAC 388-478-0010 are deter-
mined using standards for assistance units with an obligation
to pay shelter costs.

(b) Eligibility and benefit levels for all other persons and
families are determined using standards for assistance units
who have shelter provided at no cost.

(c) For recent arrivals to Washington state who apply for
temporary assistance for needy families (TANF), see WAC
388-468-0005.

(4) The monthly grant for an assistance unit containing
eight or more persons cannot exceed the grant maximum ((ef

)) payment standard for a

one-thousand-seventy-five-doHars
family of eight listed in WAC 388-478-0020(1).

WSR 08-21-144
PERMANENT RULES
DEPARTMENT OF
SOCTAL AND HEALTH SERVICES
(Management Services Administration)
[Filed October 21, 2008, 11:17 a.m., effective November 21, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These DSHS rules promote compliance with
federal rules and clarify DSHS rule language implementing
Parts IV and V of chapter 34.05 RCW. These rules make
changes to the authority of the administrative law judge and
review judge in WAC 388-02-0215, 388-02-0217, and 388-
02-0600 and are necessary to comply with federal rules,
including 42 C.F.R. 431.10 (e)(3) and 45 C.F.R. 205.100
(b)(3), that prohibit DSHS from delegating final decision-
making authority in medicaid-funded and TANF-funded
cases. These rules permit review of hearing decisions for
medicaid-funded and TANF-funded cases by a DSHS review
judge upon request of either party. WAC 388-02-0218 is
added for clarification to reflect the authority given to review
judges under WAC 388-96-904. These rules clarify, update,
and make other changes to chapter 388-02 WAC in order to
improve efficiency, accuracy, and consistency in DSHS hear-
ings and the review process.
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Citation of Existing Rules Affected by this Order:
Repealing WAC 388-02-0524 and 388-02-0527; and amend-
ing WAC 388-02-0010, 388-02-0215, 388-02-0530, 388-02-
0550, 388-02-0555, 388-02-0560, 388-02-0565, 388-02-
0570; 388-02-0575, 388-02-0580, 388-02-0585, 388-02-
0590, 388-02-0595, and 388-02-0600.

Statutory Authority for Adoption:
34.05.220.

Other Authority: 42 C.F.R. 431.10 (e)(3); 45 C.F.R.
205.100 (b)(3); chapter 34.05 RCW, Parts IV and V.

Adopted under notice filed as WSR 08-09-105 on April
21, 2008.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-02-0550(2), 388-02-0580(4), and 388-
02-0590(5) have been modified so that these subsections are
no longer applicable to requests by DSHS for the following:
Corrected orders, review by a review judge, or more time to
respond to a review request.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 2, Repealed 2; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 12, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 14, Repealed 2.

Date Adopted: October 15, 2008.

Stephanie E. Schiller

Rules Coordinator

RCW 34.05.020,

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0010 What definitions apply to this
chapter? The following definitions apply to this chapter:

" Administrative law judge (ALJ)" means an impartial
decision-maker who is an attorney and presides at an admin-
istrative hearing. The office of administrative hearings
(OAH), which is a state agency, employs the ALJs. ALJs are
not DSHS employees or DSHS representatives.

"BOA" means the DSHS board of appeals.

"Business days" means all days except Saturdays, Sun-
days and legal holidays.

"Calendar days'" means all days including Saturdays,
Sundays and legal holidays.

"Deliver' means giving a document to someone in per-
son.

"Documents' means papers, letters, writings, or other
printed or written items.

"DSHS" means the department of social and health ser-
vices.
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"DSHS representative' means an employee of DSHS,
a DSHS contractor, or an assistant attorney general autho-
rized to represent DSHS in an administrative hearing. DSHS
representatives include, but are not limited to, claims officers
and fair hearing coordinators.

"Final order" means an order that is the final DSHS
decision.

"Hearing" means a proceeding before (OAH)) an ALJ
or review judge that gives a party an opportunity to be heard
in disputes about DSHS programs. For purposes of this chap-
ter, hearings include administrative hearings, adjudicative
proceedings, and any other similar term referenced under
chapter 34.05 RCW, the Administrative Procedure Act, Title
388 of the Washington Administrative Code, chapter 10-08
WAC, or other law.

"Initial order" is a hearing decision made by an ALJ
that may be reviewed by a BOA review judge ((pursuant-te
WAC388-02-0215(4})) at either party's request.

"Judicial review' means a superior court's review of a
final order.

""Mail" means placing the document in the mail with the
proper postage.

"OAH'" means the office of administrative hearings, a
separate state agency from DSHS.

"Party" means ((a-persen-orentity)):

(1) DSHS: or

(2) A person or entity:

(a) Named in a DSHS action;

(&) (b) To whom a DSHS action is directed; or

((3))) (c) Allowed to participate in a hearing to protect
an interest as authorized by law or rule.

(((h-DSHS-is-alse-aparty:))

"Prehearing conference" means a proceeding sched-
uled and conducted by an ALJ or review judge in preparation
for a hearing.

"Prehearing meeting" means an informal voluntary
meeting that may be held before any prehearing conference
or hearing.

"Program" means a DSHS organizational unit and the
services that it provides, including services provided by
DSHS staff and through contracts with providers. Organiza-
tional units include, but are not limited to, administrations
and divisions.

"Record" means the official documentation of the hear-
ing process. The record includes ((tape)) recordings or tran-
scripts, admitted exhibits, decisions, briefs, notices, orders,
and other filed documents.

"Review' means ((the-aet-efreviewing)) a review judge
evaluating initial orders entered by an ALJ and making the
final agency decision as provided by RCW 34.05.464, or
issuing final orders.

"Review judge" means ((an-attorneyemployed-by-the
DSHS L of L (BC ho st Py .
m%@\&%%&%eases—hﬁed—m—\%%&@%—@%lé{%))
a decision-maker with expertise in DSHS rules who is an
attorney and serves as the reviewing officer under RCW
34.05.464. In come cases, review judges conduct hearings
and enter final orders. In other cases, they review initial

orders and may make changes to correct any errors in an
ALlJ's initial order. When reviewing initial orders or conduct-




Washington State Register, Issue 08-21 WSR 08-21-144

ing hearings, review judges enter final orders. Review judges
are employed by DSHS. are located in the DSHS board of
appeals (BOA), and are not part of the DSHS program
involved in the review.

"Rule" means a state regulation. Rules are found in the
Washington Administrative Code (WAC).

"Stay" means an order temporarily halting the DSHS
decision or action.

"You" means any individual or entity that has a right to
be involved with the DSHS hearing process, which includes
a party or a party's representative. "You" does not include
DSHS or its representative.

AMENDATORY SECTION (Amending WSR 06-16-008,
filed 7/20/06, effective 8/20/06)

WAC 388-02-0215 What is the authority of the ALJ?
(1) The ALJ must hear and decide the issues de novo (anew)
based on what is presented during the hearing.

(2) As needed, the ALJ may:

(a) Determine the order for presenting evidence;

(b) Issue subpoenas or orders directing witnesses to
appear or bring documents;

(¢) Rule on objections, motions, and other procedural
matters;

(d) Rule on an offer of proof made to admit evidence;

(e) Admit relevant evidence;

(f) Impartially question witnesses to develop the record;

(g) Call additional witnesses and request exhibits to
complete the record,

(h) Give the parties an opportunity to cross-examine wit-
nesses or present more evidence against the witnesses or
exhibits;

(1) Keep order during the hearing;

(j) Allow or require oral or written argument and set the
deadlines for the parties to submit argument or evidence;

(k) Permit others to attend, photograph or electronically
record hearings, but may place conditions to preserve confi-
dentiality or prevent disruption;

(1) Allow a party to waive rights given by chapters 34.05
RCW or 388-02 WAC, unless another law prevents it;

(m) Decide whether a party has a right to a hearing;

(n) Issue protective orders;

(o) Consider granting a stay if authorized by law or
DSHS rule; and

(p) Take any other action necessary and authorized under
these or other rules.

(3) The ALJ administers oaths or affirmations and takes
testimony.

4) '((qihe—ArI:J—eﬂ%efs—ameﬁal-eféeHﬂ—ehese-e&ses—vmefe

[87] Permanent
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program-heensesunder WAC388-865-0480:

i e iudee_has il hosi L
when-presidingat-a-hearing)) The ALJ enters initial or final

orders as provided for in WAC 388-02-0217.

NEW SECTION

WAC 388-02-0217 When do ALJs conduct the hear-
ing and enter the hearing decision as an initial order or a
final order? (1) As provided for in WAC 388-02-0218, ALJs
do not conduct hearings involving cases brought by contrac-
tors for the delivery of nursing facility services under WAC
388-96-904(5).

(2) ALJs conduct the hearing and enter the hearing deci-
sion as a final order only in cases pertaining to:

(a) Eligibility for the following programs:

(1) Food assistance;

(i1) General assistance, except for general assistance
expedited Medicaid (GAX);

(iii) Refugee assistance; or

(iv) Telephone assistance.

(b) Child support under chapter 388-14A WAC, except
for cases relating to parent address disclosure under WAC
388-14A-2114 through 388-14A-2140 or claims of good
cause for not cooperating with the division of child support
under WAC 388-14A-2040 through 388-14A-2075 and
WAC 388-422-0020;

(c) Juvenile parole revocation under chapter 388-740
WAC;

(d) Juvenile rehabilitation cost reimbursement under
chapter 388-720 WAC;
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(e) Vocational rehabilitation services under chapter 388-
891 WAC; or

(f) Vendor overpayments, except for provider overpay-
ment cases where the hearing is requested by a provider
under chapter 388-502 or 388-502A WAC.

(3) ALJs conduct the hearing and enter the hearing deci-
sion as an initial order in all other cases.

NEW SECTION

WAC 388-02-0218 When do review judges conduct
the hearing and enter final orders? (1) Review judges con-
duct the hearing and enter the final order in cases where a
contractor for the delivery of nursing facility services
requests an administrative hearing under WAC 388-96-
904(5). Any party dissatisfied with a decision or an order of
dismissal of a review judge may request reconsideration from
the review judge as provided by this chapter and WAC 388-
96-904(12). Following a review judge's decision, you, but
not DSHS, may file a petition for judicial review as provided
by this chapter and WAC 388-96-904(13).

(2) A review judge has the same authority as an ALJ, as
described in WAC 388-02-0215, when conducting a hearing.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0530 What if a party disagrees with the
ALJ's decision? (1) If a party disagrees with an ALJ's initial
or final order because of a clerical error, the party may ask for
a corrected decision from the ALJ as provided in WAC 388-
02-0540 through 388-02-0555.

(2) If a party disagrees with an initial order ((fer-a-ease
histedn-WAC388-02-0215(4))) and wants it changed, the
party must request review by ((BOA)) a review judge as pro-
vided in WAC 388-02-0560 through 388-02-0595.

If a party wants to stay the DSHS action until review of
the initial order is completed, the party must request a stay
from a review judge.

(3) Final orders entered by ALJs may not be reviewed by
((BOA)) a review judge.

(4) If a party disagrees with an ALJ's final order, the
party may request reconsideration as provided in WAC 388-
02-0605 through 388-02-0635. You may also petition for
judicial review of the final order as stated in WAC 388-02-
0640 through 388-02-0650. You do not need to file a request
for reconsideration of the final order before petitioning for
judicial review. DSHS may not request judicial review of an
ALJ's or review judge's final order.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0550 How much time do the parties
have to ask for a corrected ALJ decision? (1) The parties
must ask ((BAH)) the ALJ for a corrected decision on or
before the tenth calendar day after the order was mailed.

(2) If you ask the ALJ to correct a decision, the time
period provided by this section for requesting a corrected
decision of an initial order, and the time it takes the ALJ to
deny the request or make a decision regarding the request for
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a corrected initial order, do not count against any deadline, if
any, for a review judge to enter a final order.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0555 What happens when a party
requests a corrected ALJ decision? (1) When a party
requests a corrected initial or final order, the ALJ must either:

(a) Send all parties a corrected order; or

(b) Deny the request within three business days of
receiving it.

(2) If the ALJ corrects an initial order and a party does
not request review, the corrected initial order becomes final
twenty-one calendar days after the original initial order was
mailed.

(3) If the ALJ denies a request for a corrected initial
order ((for-a-easetisted-inWAC388-02-0215(4))) and the
party still wants the hearing decision changed, the party must
request review ((fremBOA)) by a review judge.

(4) Requesting an ALJ to ((eerreeted)) correct the initial
order ((fer—a—ease—hs%ed—m—\%’—A%—S—S-G%-@Q—lé{%)) does not

automatically extend the deadline to request review of the
initial order by (BO4A)) a review judge. ((A)) When a party
needs more time to request review of an initial order, the
party ((may)) must ask for more time to request review
((whenneeded)) as permitted by WAC 388-02-0580(2).

(5) If the ALJ denies a request for a corrected final order
and you still want the hearing decision changed, you must
request judicial review.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0560 What is review of an initial order
by a review judge? (1) ((Review-ocecurs—when-aparty-dis-

agrees-or-wants-a—change-in-aninitial-erder,-otherthan-eor-
reeting-a-clerical-error)) Review by a review judge is avail-
able to a party who disagrees with the ALJ's initial order.

(2) (A-party-mustrequestreview-of aninitial- order fora
easehsted-WAC388-02-02-5(4Hfromthe BOA)) If a
party wants the initial order changed, the party must request
that a review judge review the initial order.

3) (T ewjudze-considers-the-requestthe initia

changed)) If a request is made for a review judge to review an
initial order, it does not mean there is another hearing con-
ducted by a review judge.

) (
BOA)) The review judge considers the request, the initial
order, and the record, and may hear oral argument, before
deciding if the initial order should be changed.

(5) (BOA)) Review judges may not review ALJ final
orders.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0565 What evidence does the review
judge consider ((in—a-deeision)) in reviewing an initial

WSR 08-21-144

order? (1) The review judge, in most cases, only considers
evidence given at the original hearing before the ALJ.

(2) The review judge may allow the parties to make oral
argument ((enreview)) when reviewing initial orders.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0570 Who may request review of an
initial order? (1) Any party may request (BOA)) a review
judge to review ((an)) the initial order ((for-a—easelisted-in
WAC388-02-0215(4)).

(2) If more than one party requests review, each request
must meet the deadlines in WAC 388-02-0580.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0575 ((What-must)) How does a party
((inelude-in-the)) request review ((request))? A party must
make the review request in writing, send it to BOA, and
clearly identify the:

(1) Parts of the initial order with which the party dis-
agrees; and

(2) Evidence supporting the party's position.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0580 What is the deadline for request-
ing review ((ef-easestistedHin—-WAEC388-02-0215(4))) by a
review judge? (1) BOA must receive the written review
request on or before the twenty-first calendar day after the
initial order was mailed.

(2) A review judge may extend the deadline if a party:

(a) Asks for more time before the deadline expires; and

(b) Gives a good reason for more time.

(3) A review judge may accept a review request after the
twenty-one calendar day deadline only if:

(a) The BOA receives the review request on or before the
thirtieth calendar day after the deadline; and

(b) A party shows good reason for missing the deadline.

(4) If you ask a review judge to review an ALJ decision,
the time period provided by this section for requesting review
of an initial order, including any extensions, does not count

against any deadline, if any, for a review judge to enter the
final order.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0585 Where does a party send ((#)) the
request ((te)) for review ((a-easelisted—n—WAC388-02-

0215(4))) by a review judge? (1) A party must send ((2)) the

request ((tereview-a-easeJistedinWAC388-02-0215(4)))
for review of the initial order to BOA at the address given in

WAC 388-02-0030. A party should also send a copy of the
review request to the other parties.

(2) After receiving a party's review request, BOA sends
a copy to the other parties, their representatives, and OAH((;

and-representativesgiving themtime torespend)). The other
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parties and their representatives may respond as described in
WAC 388-02-0590.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0590 How does ((a)) the party that is
not requesting review respond to the review request? (1)
A party does not have to respond to the review request. A
response is optional.

(2) If a party decides to respond((s)), that party must
send the response so that BOA receives it on or before the
seventh business day after the date the other party's review
request was mailed to the party by BOA.

(3) The party must send a copy of the response to ((any))
all other ((party)) parties or their representatives.

4 ((}Pa—paﬁ-yhﬁeeds—mefe—mﬁe—te—fespeﬂd—the—paﬁy
must—eeﬁ%&et—BQA—by)) A review judge may extend the dead-
line in subsection (2) of this section if a party asks for more
time before the deadline to respond expires and gives a good
reason.

(5) If you ask for more time to respond, the time period

provided by this section for responding to the review request,
including any extensions, does not count against any dead-

line, if any, for a review judge to enter the final order. A
review judge may accept and consider a party's response even
if it is received after the deadline.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0595 What happens after the response
deadline? (1) After the response deadline, the record on
review is closed unless there is a good reason to keep it open.

(2) A review judge is assigned to ((the)) review the ini-
tial order after the record is closed. To find out which judge is
assigned, call BOA.

(3) After the record is closed, the assigned review judge:

(a) Reviews the ((ease)) initial order; and

(b) Enters a final order that affirms, changes, dismisses
or reverses the initial order; or

(¢) (Remands—(retarns))) Returns the case to OAH for

further action.

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0600 What is the authority of the

review judge? (1) ((Areviewjudge-may-onlyreview-the
easeslisted-i-WAEC388-02-0215(4))) Review judges review

initial orders and enter final orders. Review judges may
return cases to OAH for further action. ((A))

(2) The review judge has the same decision-making
authority as ((an)) the ALJ when reviewing initial orders in
the following cases, but must consider the ALJ's opportunity
to observe the witnesses:

(a) Licensing, certification and related civil fines;

(b) Rate-making proceedings; ((and))

(c) Parent address disclosure;

(d) Temporary assistance to needy families (TANF);
(e) Working connections child care (WCCCQC);
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(f) Medical assistance eligibility;

(g) Medical or dental services funded by Title XIX of the
Social Security Act;

(h) Adoption support services; and

(1) Eligibility for client services funded by Title XIX of
the Social Security Act and provided by the aging and dis-

((2))) (3) In all other cases, ((a)) the review judge may
only change the ((hearing-deeiston)) initial order if:

(a) There are irregularities, including misconduct of a
party or misconduct of the ALJ or abuse of discretion by the
ALJ, that affected the fairness of the hearing;

(b) The findings of fact are not supported by substantial
evidence based on the entire record;

(c) The decision includes errors of law;

(d) The decision needs to be clarified before the parties
can implement it; or

(e) Findings of fact must be added because the ALJ
failed to make an essential factual finding. The additional
findings must be supported by substantial evidence in view of
the entire record and must be consistent with the ALJ's find-
ings that are supported by substantial evidence based on the
entire record.

(&) (4) Review judges ((have—ﬂae—au%hefity—te—eiﬁef

final-erdersfor-the-easestistedin-WALC388-02-0215(4)))
may not review ALJ final orders. See WAC 388-02-0217 for
cases in which the ALJ enters a final order.

((Q%—Reﬂewﬂéges—maﬁemaﬂd—eases—hﬁed—m—\%
)) (5) A review

judge conducts the hearing and enters the final order in cases
covered by WAC 388-02-0218.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-02-0524 In what cases does the ALJ
enter the hearing decision as

an initial order?

WAC 388-02-0527 In what cases does the ALJ
enter the hearing decision as

a final order?

WSR 08-21-150
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 21, 2008, 3:04 p.m., effective November 21, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule making is in response to Bostain v.
Food Express, Inc., 159 Wn.2d 700, 153 P.3d 846 (2007). In
that case, the court concluded that RCW 49.46.130(1)
requires overtime compensation for hours worked over forty
per week for interstate driving, including hours spent work-
ing out of state. Current rules require overtime pay for truck
drivers only for their hours worked within Washington.
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These rules are not consistent with the decision and need to
be amended.

The court's ruling directly affects two regulations with
corresponding policies and enforcement practices. The
court's decision has invalidated portions of WAC 296-128-
011 and 296-128-012 where the rules define hours for pur-
poses of overtime provisions as hours worked only within
Washington state. Language will also be added that requires
the department to review compensation systems submitted by
employers, and approve such compensation systems retroac-
tively if the department's review finds that they complied
with Bostain and RCW 49.46.130 (2)(f).

Citation of Existing Rules Affected by this Order:
Amending WAC 296-128-011 and 296-128-012.

Statutory Authority for Adoption: RCW 43.22.270 and
49.46.130.

Adopted under notice filed as WSR 08-15-178 on July
23, 2008.

Changes Other than Editing from Proposed to Adopted
Version: WAC 296-128-012(3) "relied on WAC 296-128-
011(1)" was replaced with "employed drivers who worked
over forty hours a week consisting of both in-state and out-of-
state hours anytime." Further, the last sentence of the pro-
posed regulation was deleted. The sentence stated as follows:
"Approval of a reasonably equivalent compensation system
under this subsection shall constitute continuing approval for
the period the employer uses the compensation system."
These changes were made in response to public comments
received.

There are three changes from the CR-102 proposed
amendments.

First, the department made a technical change by delet-
ing the reference to "(2)(f)" when referring to RCW 49.46.-
130. We deleted it based on review of RCW 49.46.130 (2)(f),
the provision that creates the "reasonably equivalent to time-
and-a-half" exemption. The deletion also makes the statutory
reference consistent with the statutory reference in WAC
296-128-012 (1)(a).

Second, the department deleted the last sentence of the
proposed regulation. It reads as follows: "Approval of a rea-
sonably equivalent compensation system under this subsec-
tion shall constitute continuing approval for the period the
employer uses the compensation system."

The department does not intend to, by promulgating the
proposed regulation, impinge on rights of workers to receive
reasonably equivalent overtime wages. The use of the word
"shall" in the sentence appears to provide automatic continu-
ing approval regardless of changes in circumstances into the
future, potentially rendering it not reasonably equivalent in
practice. The department believes that employers may need
to make adjustments for unforeseen changes or circum-
stances for a reasonably equivalent system to be valid in the
future.

While deleting this sentence from the proposed regula-
tion, the department will be including additional language in
approval letters to employers. That approval language will
contain a statement that changes in circumstances may affect
continuing approval. This will provide employers and
employees the notice and knowledge that continuing
approval is based on consistency with the plan.
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Third, the department changed the language in the sec-
ond sentence of WAC 296-128-012(3). That sentence now
begins with the language, "An employer who employed driv-
ers who worked over forty hours a week consisting of both
in-state and out-of-state hours anytime..." The intent of the
proposed subsection is to offer, for a discrete period of time,
the benefit of a process for scrutiny to all employers with
interstate drivers with out-of-state overtime hours. The
department changed the proposed language to reflect that the
subsection applies only to employers with interstate drivers.

A final cost-benefit analysis is available by contacting
Sally Elliott, P.O. Box 44400, Olympia, WA 98504-4400,
phone (360) 902-6411, fax (360) 902-5292, e-mail yous235
@]ni.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 2, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: October 21, 2008.

Judy Schurke

Director

AMENDATORY SECTION (Amending WSR 89-22-120,
filed 11/1/89, effective 12/2/89)

WAC 296-128-011 Special recordkeeping require-
ments. (1) In addition to the records required by WAC 296-
128-010, employers who employ individuals as truck or bus
drivers subject to the provisions of the Federal Motor Carrier
Act shall maintain records indicating the base rate of pay, the
overtime rate of pay, the hours worked by each employee for
each type of work, and the formulas and projected work
hours used to substantiate any deviation from payment on an
hourly basis pursuant to WAC 296-128-012. The records
shall indicate the period of time for which the base rate of pay
and the overtime rate of pay are in effect.

For the purposes of this section and WAC 296-128-012,
"base rate of pay" means the amount of compensation paid
per hour or per unit of work in a workweek of forty hours or
less. A base rate of pay shall be established in advance of the
work performed and may be based on hours or work units
such as mileage, performance of specified duties, or a speci-
fied percentage of the gross proceeds charged for specified
work. A base rate of pay shall not be established that will
result in compensation at less than the minimum wage pre-
scribed in RCW 49.46.020. "Overtime rate of pay" means the
amount of compensation paid for hours worked ((within-the

Permanent
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i )) in excess of forty hours per week and
shall be at least one and one-half times the base rate of pay.
(2) The records required by this section shall be made
available by the employer at the request of the department.
Any current or past employee may obtain copies of the for-
mula, the base rate of pay, the overtime rate of pay, and that
employee's records. Job applicants seeking employment by
the employer as truck or bus drivers subject to the provisions
of the Federal Motor Carrier Act, may obtain copies of the
formula, the base rate of pay, and the overtime rate of pay.

AMENDATORY SECTION (Amending WSR 89-22-120,
filed 11/1/89, effective 12/2/89)

WAC 296-128-012 Overtime for truck and bus driv-
ers. (1)(a) The compensation system under which a truck or
bus driver subject to the provisions of the Federal Motor Car-
rier Act is paid shall include overtime pay at least reasonably
equivalent to that required by RCW 49.46.130 for working
((within-the-state-of Washington)) in excess of forty hours a
week. To meet this requirement, an employer may, with
notice to a truck or bus driver subject to the provisions of the
Federal Motor Carrier Act, establish a rate of pay that is not
on an hourly basis and that includes in the rate of pay com-
pensation for overtime. An employer shall substantiate any
deviation from payment on an hourly basis to the satisfaction
of the department by using the following formula or an alter-
native formula that, at a minimum, compensates hours
worked ((within-the-state-of Washingten)) in excess of forty
hours per week at an overtime rate of pay and distributes the
projected overtime pay over the average number of hours
projected to be worked. The following formula is recom-
mended for establishing a uniform rate of pay to compensate
work that is not paid on an hourly basis and for which com-
pensation for overtime is included:

1. Define work unit first. E.g., miles, loading, unload-
ing, other.
2. Average number of = Average number of work
work units units accomplished per
week
per hour Average number of hours
projected to be worked
per week

3. Weekly Base Rate Number of units per hour

x 40 hours x base rate of

pay
4. Weekly Overtime = Number of units per hour
rate x number of hours over

40 x overtime rate of pay

5.  Total weekly pay = Weekly base rate plus
weekly overtime rate

6.  Uniformrate of pay = Total weekly pay

Total work units

Example: A truck driver is paid on a mileage basis for a two hundred thirty
mile trip performed about ten times a week. The base rate of pay
is twenty cents a mile. The overtime rate of pay is thirty cents a
mile. The average length of the trip is four and one-half hours.
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1. 2300 mi. divided by 45 hours = 51.1 miles
per week per week per hour

2. (a) 51.1 miles/hour times 40 hours times .20/
mile = $408.80

(b) 51.1 miles/hour times 5 hours = 255.5 miles
(¢) 255.5 miles times .30/mile = $76.65

(d) $408.80 plus $76.65 = $485.45 divided by 2300
miles = 21.1 cents mile

(b) In using a formula to determine a rate of pay, the
average number of hours projected to be worked and the
average number of work units accomplished per week shall
reflect the actual number of hours worked and work units
projected to be accomplished by persons performing the
same type of work over a representative time period within
the past two years consisting of at least twenty-six consecu-
tive weeks.

(c) The department may evaluate alternative rates of pay
and formulas used by employers in order to determine
whether the rates of pay established under this section result
in the driver receiving compensation reasonably equivalent to
one and one-half times the base rate of pay for actual hours
worked ((within-the-state-of Washingten)) in excess of forty
hours per week.

(2) Where an employee receives a different base rate of
pay depending on the type of work performed, the rate that is
paid or used for hours worked ((within-thestate-ef-Washing-
ten)) in excess of forty hours per week shall be at least the
overtime rate of pay for the type of work in which most hours
were worked.

(3) Compensation plans before March 1, 2007. An
employer who employed drivers who worked over forty
hours a week consisting of both in-state and out-of-state
hours anytime before March 1. 2007, may. within ninety days
of the adoption of this subsection, submit a proposal consis-
tent with subsection (1) of this section to the department for
approval of a reasonably equivalent compensation system.
The employer shall submit information to substantiate its
proposal consisting of at least twenty-six consecutive weeks
over a representative time period between July 1, 2005, and
March 1, 2007. The department shall then determine if the
compensation system includes overtime that was at least rea-
sonably equivalent to that required by RCW 49.46.130.

Note 1: On March 1, 2007, the Washington state supreme court
ruled that overtime rate of pay includes hours worked

within and outside the state of Washington for Washington-
based employees. Bostain v. Food Express, Inc., 159
Wn.2d 700, 153 P.3d 846 (2007).

Note 2: The adoption date of this subsection is October 21, 2008.




