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SENATE BI LL 6745

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senator Fraser

Read first tine 01/22/08. Referred to Conmmittee on Consuner
Protecti on & Housi ng.

AN ACT Relating to honeowners' associations; anmending RCW
64. 38. 005, 64.38.010, 64.38.015, 64.38.020, 64.38.025, 64.38.030,
64. 38. 035, and 64. 38. 040; addi ng new sections to chapter 64.38 RCW and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW®64.38.005 and 1995 ¢ 283 s 1 are each anended to read
as follows:

The intent of this chapter is to provide consistent |aws regarding
the formation and |egal adm nistration of honmeowners' associations.
Unl ess otherwi se provided in this chapter, this chapter applies to al
honmeowners' associations in the state.

NEW SECTION. Sec. 2. A new section is added to chapter 64.38 RCW
to read as foll ows:

An obligation of good faith is inposed in the performance and
enforcenent of all contracts and duties governed by this chapter and in
all other transactions involving declarants, associations, and their
menbers.
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For purposes of this section, "good faith" neans honesty in fact
and the observance of reasonable standards of fair dealing.

Sec. 3. RCW®64.38.010 and 1995 ¢ 283 s 2 are each anended to read
as follows:

For purposes of this chapter:

(1) "Homeowners' association" or "association"” neans a corporation,
uni ncor porated associ ation, or other legal entity, each nenber of which
is an owner of residential real ©property located wthin the
association's jurisdiction, as described in the governing docunents,

and by virtue of nenbership ((er—ewnership—of—property)), the owner is

obligated to pay ((real—propertytaxes—nsurancepremurs—matntenance
| : : : I I I I hichi

owned—by—thererber)) assessnents pursuant to the governing docunents.

"Honeowners' associ ation" does not nean an association created under
chapter 64.32 or 64.34 RCW

(2) "CGoverning docunents” mneans the declaration, articles of
i ncorporation, bylaws, ((ptat—deelaration—of—covenants—econditions
and—restrietionsy)) rules and regul ations of the association, or other
witten instrunent by which the association has the authority to
exerci se any of the powers provided for in this chapter or to manage,
mai ntain, or otherwi se affect the property under its jurisdiction.

(3) "Board of directors" or "board" neans the body, regardl ess of
name, with primary authority to manage the affairs of the association.

(4) "Common areas" neans property owned, or otherw se maintained,
repaired or adm ni stered by the associ ation.

(5) "Common expense" neans the costs incurred by the association to
exercise any of the powers provided for in this chapter.

(6) "Residential real property"” neans any real property, the use of
which is [imted by |aw, covenant or otherwise to primarily residential
or recreational purposes.

(7) "Assessnent"” neans all sunms chargeable by the association
against a lot including, without limtation:

(a) Reqgul ar and special assessnents for common expenses, charges,
and fines inposed by the association;

(b) Interest and late charges on any delinquent account; and

(c) Costs of collection, including reasonable attorneys' fees,
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incurred by the association in connection with the collection of an
owner's delinguent account.

(8 "Bylaws" neans the code adopted for the requlation or
managenent of the internal affairs of the association, irrespective of
the designated nane of that code. If an association is incorporated
under Title 23 or 24 RCW "bylaws" neans the definition assigned to
"bylaws" in the act pursuant to which the association is incorporated.

(9) "Comunity" neans residential real property that is subject to
a declaration under which an association is established for governance
of the comunity.

(10) "Cooperative" neans a community in which the residential real
property is owned by an association where each of those nenbers is
entitled, by virtue of his or her ownership interest in the
association, to exclusive possession of a portion of the property.

(11) "Declarant"” neans any person who:

(a) Executes as a declarant a declaration;

(b) Reserves any special declarant right in the declaration;

(c) Exercises special declarant rights or to whom speci al decl ar ant

rights are transferred;
(d) Succeeds to the rights of a declarant pursuant to an instrunment

recorded in the real property records of every county in which any
portion of the commnity is |ocated; or

(e) Is the owner of a fee interest in the real property that is
subject to the declaration and who directly or through one or nore
affiliates is materially involved in the construction, narketing, or
sale of residential real property located wthin the association's
jurisdiction.

(12) "Declaration" neans the declaration of covenants, conditions,
and restrictions or any other docunent, however denom nated, that is
recorded in every county in which any portion of the comunity is
| ocated and that provides for the establishnent of an association to
govern the comunity. In the case of a cooperative, "declaration"”
neans the docunent or docunents, however denom nated, that create the
cooperative housing association that owns the residential real property

conprising the cooperative, whether or not the docunent or docunents
are recorded.

(13) "Lot" nmeans a physical portion of a community designated for
separate ownership or occupancy and designated for residential use, the
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boundaries of which are described in the real property records of every
county in which any portion of the community is |ocated. Wthin a
cooperative, "lot" neans that portion of the community designated for
excl usive possession by a nenber of the cooperative's association.
"Lot" does not nean an apartnent created under chapter 64.32 RCWor a
unit created under chapter 64.34 RCW

(14) "Omer" neans a declarant or other person who owns a |ot, but
does not include a person who has an interest in a lot solely as
security for an obligation. Under a real estate contract, "owner"
neans the vendee, not the vendor.

(15) "Person" neans a natural person, corporation, partnership,
limted partnership, trust, governnent subdivision or agency, or other
|l egal entity.

(16) "Rules" neans the rules, requl ati ons, and policies,
irrespective of their designated nane, that are adopted by the nenbers
of the board of an association in accordance with the governing
docunents and that supplenent, but do not contradict or contravene, the
governi ng docunents.

(17) "Special declarant rights" neans rights reserved for the
benefit of a declarant to: (a) Maintain sales offices, mnagenent
offices, or signs advertising the community or cooperative; (b) use
easenents through the conmmon elenents for the purpose of neking
i nprovenents within the conmmunity or cooperative or wthin real
property that will be added to the community or cooperative; or (c)
appoint or renobve any officer of the association or any nmster
association or any nenber of the board of directors, or to veto or
approve a proposed action of the board or association, during any
period of declarant control.

Sec. 4. RCW®64.38.015 and 1995 ¢ 283 s 3 are each anended to read
as follows:

The nenbership of an association at all tines shall consist
exclusively of the owners of all real property over which the
associ ation has jurisdiction, both devel oped and undevel oped or, in the
case of a cooperative, the nenbers of the association who by virtue of
their ownership interest in the association have excl usive possession
of alot.
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Sec. 5. RCW®64.38.020 and 1995 ¢ 283 s 4 are each anended to read
as follows:

Unless otherwwse provided in the ((gevernnrg—-doecurents))
decl arati on, an associ ation my:

(1) Adopt and anend bylaws, resolutions, policies, rules, and
regulations that are consistent with the declaration or wth this
chapter;

(2) Adopt and anmend budgets for revenues, expenditures, and
reserves, and inpose and coll ect assessnents for comon expenses from
owner s;

(3) Hire and discharge or contract w th managi ng agents and ot her
enpl oyees, agents, and independent contractors;

(4) Institute, defend, or intervene in litigation or admnistrative
proceedings in its own nanme on behalf of itself or two or nore owners
on matters affecting the honmeowners' association, but not on behal f of
owners involved in disputes that are not the responsibility of the
associ ati on;

(5) Make contracts and incur liabilities;

(6) Regulate the wuse, maintenance, repair, replacenent, and
nodi fi cati on of conmon areas;

(7) Cause additional inprovenents to be nmade as a part of the
conmon ar eas;

(8) Acquire, hold, encunber, and convey in its own nane any right,
title, or interest to real or personal property;

(9) Grant easenents, |eases, licenses, and concessions through or
over the conmmon areas and petition for or consent to the vacation of
streets and all eys;

(10) Inpose and coll ect any paynents, fees, or charges for the use,
rental, or operation of the common areas;

(11) Inpose and collect charges for |late paynents of assessnents
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(12) Take enforcenent action with respect to any violation of the
governi ng docunents;

(13) Exercise any other powers conferred by the declaration,
articles, or byl aws;

((6x3y)) (14) Exercise all other powers that may be exercised in
this state by the sane type of ((eerporatioen)) legal entity as the
association, provided those powers do not conflict with any duties
i nposed on an association in this chapter; and

((24)y)) (15) Exercise any other powers necessary and proper for
t he governance and operation of the association.

NEW SECTION. Sec. 6. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Unless otherw se provided in the honeowners' association's
gover ni ng docunents and subject to subsection (2) of this section, an
associ ation may | evy reasonable fines. The fines nust be in accordance
with a previously established schedule adopted by the board of
directors and furnished to the owners for a violation of the byl aws,
rules, and regul ations of the association.

(2) A honmeowners' association may not |evy a fine against an owner
unl ess the owner has received adequate notice and an opportunity to be
hear d.

(3) A honeowners' association will be deenmed to have provided
adequate notice and an opportunity to be heard under this section if
the association fulfills the foll ow ng requirenents:

(a) The association nust provide the owner with a notice of the
vi ol ation that contains:

(1) A reference to the rule or rules that the owner allegedly
vi ol at ed;

(1i) A short statenent of the evidence of the rule violation;

(ti1) The nanme of a person with firsthand know edge of the facts
t hat support the determ nation that the violation occurred,

(iv) A short statenent of the action that the association intends
to take, including the anount of any fine, subject to the owner's right
to request a hearing;

(v) A statenment that if the owner wi shes to contest or explain the
vi ol ation, he or she nust submt a witten request for a hearing to the
association within fifteen days of delivery of the notice of violation;
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(vi) A statenent of the owner's rights to a hearing, to attend the
hearing, to be represented by counsel, and to review the evidence
supporting the all eged violation;

(b) Upon the tinely request of a hearing from an owner, the
associ ation nust set a hearing date between thirty and sixty days from
the association's recei pt of the request. The association nust notify
the owner of the hearing at |east twenty days before the hearing and
must include with the notification a copy of the association's rules of
procedure for conducting a hearing;

(c) Upon request by the owner who requested a hearing, the
association nust, at least ten days before the date of the hearing,
either provide the owner with a copy of all its evidence concerning the
alleged violation, including copies of the conplaint signed by a
witness with firsthand knowl edge of the facts that support the
determ nation that the violation occurred, or identify a reasonable
time and place at which the owner may i nspect such evi dence;

(d) The association nust permt the owner to be represented by
counsel at the hearing; and

(e) The association nust provide the owner with a witten decision,
including a statenent of the reasons for the decision, within thirty
days after the hearing.

(4) The chair of the hearing may adjourn or continue the hearing,
if necessary, to gather additional information that the association
needs in order to nake a deci sion.

Sec. 7. RCW®64.38.025 and 1995 ¢ 283 s 5 are each anended to read
as follows:

(1) Except as provided in the association's governing docunents or
this chapter, the board of directors shall act in all instances on
behal f of the association. In the performance of their duties, the
officers of the association and nenbers of the board of directors shal
exercise the degree of care and loyalty required of an officer or
director of a corporation organi zed under chapter 24.03 RCW

(2) The board of directors shall not act on behalf of the
association to anend the articles of incorporation, to take any action
that requires the vote or approval of the owners, to termnate the
association, to elect nenbers of the board of directors, or to
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determ ne the qualifications, powers, and duties, or terns of office of
menbers of the board of directors; but the board of directors may fil
vacancies in its nmenbership of the unexpired portion of any term

( _—

NEW SECTION. Sec. 8. A new section is added to chapter 64.38 RCW
to read as foll ows:

A board of directors my by nmjority vote incorporate an
uni ncor por at ed homeowners' association as a nonprofit corporation.

NEW SECTION. Sec. 9. A new section is added to chapter 64.38 RCW
to read as foll ows:

Any nenber of the board of directors nay be renoved wth or wthout
cause by a mgjority vote of the owers (1) entitled to el ect the board
menber and present, in person or by proxy, and (2) entitled to vote at
any regular or special neeting of the owners at which a quorum is
present .

Sec. 10. RCW64.38.030 and 1995 ¢ 283 s 6 are each anmended to read
as foll ows:

Unl ess provided for in the ((gevernng—docurents)) declaration, the

byl aws of the association ((shatH)) nust contain provisions that are
consistent wth this chapter and provide for:

SB 6745 p. 8
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(1) The nunber, qualifications, powers and duties, ternms of office,
and manner of electing and renoving the board of directors and officers
of the association and filling vacanci es;

(2) Election by the board of directors of the officers of the
associ ation as the byl aws specify;

(3) Wiich, if any, of its powers the board of directors or officers
of the association may delegate to other persons or to a managi ng
agent ;

(4) Wiich of its officers may prepare, execute, certify, and record
anendnents to the governi ng docunents on behal f of the association;

(5) The nethod of anending the byl aws; and

(6) ((Subject to the provisions of the governing docunents,)) Any

other matters the associati on deens necessary and appropri ate.

NEW SECTION. Sec. 11. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Except as provided under subsection (4) of this section, in a
transaction for the sale of a lot that is subject to this chapter, the
seller shall, wunless the buyer has expressly waived the right to
receive a resale certificate in witing, furnish to the buyer a resale
certificate signed by an officer or authorized agent of the association
and based on the books and records of the association and the actua
know edge of the person signing the certificate containing:

(a) A statenent setting forth the anount of the annual assessnent
due fromthe selling ower, and a statenent of any special assessnents
that have been |evied against the |lot and have not been paid even
t hough they are not yet due;

(b) A statenment, which nust be current to within forty-five days,
of whether the sum of assessnents that are delinquent under the
associ ation's reasonabl e del i nquency policy exceeds ten percent of the
associ ation's budgeted annual expenditures and, if so, the total nunber
of units that are delinquent under the delinquency policy,;

(c) A statenment, which nust be current to within forty-five days,
of whether any obligation or liability of the association in excess of
the | esser of ten thousand dollars or five percent of the association's
budget ed annual expenditures that is at |east sixty days past due and,
if so, the circunstances that account for this delinquency;
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(d) A statenent of any anticipated repair or replacenent cost in
excess of five percent of the annual ratified budget;

(e) A statenent of the anount of any reserves for repair or
repl acenent and of any portions of those reserves currently designated
by the association for any specified projects;

(f) The annual financial statenment of the association, including
the audit report if it has been prepared, for the year imrediately
precedi ng the current year;

(g) A balance sheet and a revenue and expense statenent of the
associ ation, which nmust be current to within one hundred twenty days;

(h) The annual ratified budget of the association;

(1) A statenment of any unsatisfied judgnents against the
associ ation and the status of any pending suits or |egal proceedings in
whi ch the association is a plaintiff or defendant;

(j) A statenent describing any insurance coverage nai ntai ned by the
associ ation;

(k) A statenment as to whether there are any alterations or
i nprovenents to the ot that the association has determ ned viol ate any
provi sion of the governing docunents;

(I') A statenment of whether the association is under declarant
control;

(m A statenent as to whether there are any known and currently
exi sting violations of applicable health or building codes with respect
to any portions of the commobn areas or inprovenents of the common
areas; and

(n) A copy of the governing docunents that include the foll ow ng,
i f applicable:

(1) The declaration of covenants or easenents;

(1i) The articles of incorporation;

(iii) Bylaws, rules, regulations, and policies, if any, including
architectural and construction standards and gui del i nes;

(1v) The association's current fine schedul e;

(v) A copy of the mnutes of the nost recent neeting of the nmenbers
of the association, mnutes of the previous six neetings of the board
of directors, except that mnutes of a board neeting that occurred nore
than three years before the date of the resale certificate required
under this section does not need to be provided; and

SB 6745 p. 10
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(vi) Any other information reasonably requested by nortgagees of
prospective buyers.

The association may charge a fee for photocopying costs not to
exceed fifteen cents per page for providing any of the docunents
required to be disclosed in this subsection. The duty to provide
copies of docunents that are recorded in the recording office of the
county in which the lot is located is satisfied if the association
identifies in the resale certificate a link to a web site in which
copi es of the recorded docunents can be obtained. The duty to provide
copi es of the docunents required to be disclosed in this subsection is
satisfied if the association provides the docunments via electronic
transm ssion to the emai|l address provided by the seller who requests
the issuance of a resale certificate.

(2) The association, within ten days after a request by a seller,
and subject to paynent of a reasonable fee not to exceed one hundred
fifty dollars, shall furnish a resale certificate signed by an officer
or authorized agent of the association and containing the information
necessary to enable the seller to conmply with this section. The
association my charge a seller a nomnal fee for updating a resale
certificate within six nonths of the seller's request.

(3) The seller shall sign the resale certificate, but the seller is
not liable to the buyer for any erroneous information provided by the
association and included in the resale certificate unless, and to the
extent, the seller had actual know edge of the erroneous information.

(4) The resale certificate is not required in real property
transfers that occur between commercial buyers and sellers or those
transfers listed in RCW 64. 06. 010.

(5 The resale certificate nust be attached to the seller
di scl osure formrequi red under RCW 64. 06. 020.

(6) The resale certificate is subject to RCW 64.06.030 through
64. 06. 070.

NEW SECTION. Sec. 12. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Except as provided under subsection (2) of this section, and
unl ess the notice has been waived by the buyer in witing, a seller
must furnish to a purchaser before the execution of any contract for

p. 11 SB 6745



© 00 N O oW NP

e
N R O

e el
0 N O O M W

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

sale of residential real property in which the ot is subject to this
chapter the follow ng noti ce:

"BY PURCHASI NG THE RESI DENTI AL PROPERTY THAT IS THE SUBJECT OF TH S
AGREEMENT, YOU W LL BECOVE A MEMBER OF A HOVEOMNERS' ASSOCI ATI ON THAT
GOVERNS THE COVWMUNITY IN WH CH THE PROPERTY |S LOCATED. THE
ASSOCI ATI ON MAY MAI NTAI' N AND REPAI R COMMON AREAS, RESTRI CT THE USE OF
YOUR PROPERTY, COLLECT DUES, AND APPROVE OR DI SAPPROVE BUI LDI NG PLANS.
UNLESS YOU WAI VE YOUR RIGHT IN WRITING YOU ARE ENTITLED TO RECEI VE
FROM THE SELLER AS PART OF THE DI SCLOSURE STATEMENT REQUI RED UNDER
CHAPTER 64.06 RCW A CERTI FI CATE SIGNED BY AN OFFI CER OR AUTHORI ZED
AGENT OF THE HOVEOWNERS' ASSOCI ATI ON DI SCLOSI NG CERTAI' N FI NANCI AL AND
OTHER | NFORMATI ON ABQUT THE ASSCCI ATI ON. "

(2) The notice is not required in real property transfers that
occur between comercial buyers and sellers or those transfers listed
in RCW 64. 06. 010.

(3) The notice mnust be attached to the seller disclosure form
requi red under RCW 64. 06. 020.

(4) The notice is subject to RCW64. 06. 030 through 64. 06. 070.

NEW SECTION. Sec. 13. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Wthin thirty days after adoption by the board of directors of
any proposed regular or special budget of the association, the board
shall set a date for a neeting of the owners to consider ratification
of the budget between ten and sixty days after the mailing of the
summary of the proposed regular or special budget. Unl ess at that
nmeeting the proposed budget is rejected, in person or by proxy, by a
majority of all the votes in the association, or any |arger percentage
specified in the governi ng docunents, the proposed budget is ratified
and approved whether or not a quorumis present at the neeting. If the
proposed budget is rejected or the required notice is not provided, the
periodi c budget last ratified by the owners shall be continued unti
the owners ratify a subsequent budget proposed by the board of
di rectors.

(2) To the extent authorized in the declaration, an association's
lien rights may include liens to secure paynent of fines validly
i nposed.
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(3) This section applies retroactively to any governi ng docunents
in effect on the effective date of this section.

(4) This section supersedes any provisions of the governing
docunents that are inconsistent wth this section. Al such
i nconsi stent provisions of the governing docunents are void and
unenf or ceabl e.

Sec. 14. RCW64.38.035 and 1995 ¢ 283 s 7 are each anended to read
as follows:

(1) A neeting of the association nust be held at |east once each
year.

(2) Special neetings of the association may be called by the
president, a majority of the board of directors, or by owners having
((ten)) five percent of the votes in the association. This subsection
supersedes any inconsistent provisions of the governing docunents or
applicable statute.

(3) Not less than ((feurteen)) ten nor nore than sixty days in
advance of any neeting, the secretary or other officers specified in
the byl aws shall cause notice to be hand-delivered or sent prepaid by
first-class United States nail to the nmailing address of each owner or
to any other mailing address designated in witing by the ower. The
notice of any neeting shall state the tinme and place of the neeting and
t he business to be placed on the agenda by the board of directors for
a vote by the owners, including the general nature of any proposed
amendnent to the articles of incorporation, bylaws, any budget or
changes in the previously approved budget that result in a change in
assessnent obligation, and any proposal to renove a director.

(€2  ded i I on—ald : e o
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NEW SECTION. Sec. 15. A new section is added to chapter 64.38 RCW
to read as foll ows:

Except as provided in this section, all neetings of the board of
directors shall be open for observation by all owners of record and
their authorized agents. The board of directors shall keep m nutes of
all actions taken by the board, which nust be available to all owners.
Upon the affirmative vote in open neeting to assenble in closed
session, the board of directors may convene in closed executive session
to consider personnel matters; consult with | egal counsel or consider
communi cations wth legal counsel; and discuss likely or pending
litigation, matters involving possible violations of the governing
docunents of the association, and matters involving the possible
l[itability of an owner to the association. The notion nust state
specifically the purpose for the closed session. Reference to the
notion and the stated purpose for the closed session nust be included
in the mnutes. The board of directors shall restrict the
consideration of matters during the closed portions of neetings only to
t hose purposes specifically exenpted and stated in the notion. A
notion, or other action adopted, passed, or agreed to in closed session
may not becone effective unless the board of directors, follow ng the
cl osed session, reconvenes in open neeting and votes in the open
nmeeti ng on such notion, or other action that is reasonably identified.
This section does not require the disclosure of information in
violation of law or that is otherw se exenpt from di scl osure.
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Sec. 16. RCW64.38.040 and 1995 c 283 s 8 are each anended to read
as follows:

Unl ess the governing docunents specify a ((édifferent)) smaller
percentage, a quorum is present throughout any neeting of the
association if the owners to which ((t+hirty—Four)) twenty-five percent
of the votes of the association are allocated are present in person or
by proxy at the begi nning of the neeting.

NEW SECTION. Sec. 17. A new section is added to chapter 64.38 RCW
to read as foll ows:

For declarations that exist before the effective date of this
section:

(1) If a declaration requires nore than seventy-five percent of the
votes in the association to approve any anendnent to the declaration,
t he association shall, if so directed by owners holding at |east sixty-
seven percent of the votes in the association, bring an action in
superior court for the county, which any portion of the real property
subject to the declaration is l|located, to reduce the percentage of
votes required to anend the declaration. The owners' decision to bring
an action may, notw thstanding any provision to the contrary in the
decl aration, be made by votes cast at a neeting of the association duly
called or by witten consent, or by both. The action shall be an in
rem decl aratory judgnent action whose title shall be the description of
the property subject to the declaration.

(2) If the court finds that the percentage of votes set forth in
the declaration is an unreasonable burden on the ability of the owners
to anmend the declaration and of the association to adm nister the
property wunder its jurisdiction, the court shall enter an order
striking the percentage of votes fromthe declaration and substituting
t he percentage of votes that the court determ nes to be appropriate in
the circunstances. The court shall not mandate approval of |ess than
si xty-seven percent of the votes in the association to anend any
provi sion of the declaration.

NEW SECTION. Sec. 18. A new section is added to chapter 64.38 RCW
to read as foll ows:
(1) Except as provided in subsection (2) of this section,
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decl arations recorded after the effective date of this section can be
anended with the approval of sixty-seven percent of the total votes in
t he associ ation, or any |larger percentage specified in the declaration.

(2) To the extent provided in the declaration, the declarant may
unil aterally anend the declaration, but only if the amendnent:

(a) Subjects additional property to the declaration pursuant to a
pl an of expansion set forth in the declaration;

(b) Wthdraws property fromthe declaration, if the withdrawal is
al l oned under the terns of the declaration and if the property to be
w thdrawn is not owned by any third party;

(c) Brings any provision of the declaration into conpliance with
any applicable statute, rule, regulation, or judicial determnation,;

(d) Enables any title insurance conpany to issue title insurance
coverage for the |ots;

(e) Enables any institutional or governnental |ender, purchaser,
i nsurer, or guarantor of nortgage | oans, to make, purchase, insure, or
guarantee nortgage | oans for the lots; or

(f) Satisfies the requirenents of any local, state, or federal
gover nnment al agency.

The anendnent shall not adversely affect the title to any |ot
unl ess the owner of the affected ot consents to it in witing.

(3) The declaration may require all or a specified nunber or
percentage of the eligible nortgagees who hold first lien security
interests encunbering |ots to approve specified actions of the owners
or association as a condition to the effectiveness of those actions,
but a requirenent for approval nmay not operate to:

(a) Deny or delegate control of the general adm nistrative affairs
of the association by the owners or board of directors;

(b) Prevent the association or board of directors from comencing,
intervening in, or settling any litigation or proceeding; or

(c) Prevent any insurance trustee or the association fromreceiving
and distributing any insurance proceeds.

For purposes of this subsection, "eligible nortgagee" neans the
hol der of a nortgage on a lot that has filed with the secretary of the
association a witten request for copies of notices of any action by
the association that requires the consent of nortgagees that includes
the | ot nunber and address of the property subject to the nortgage. |If
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an eligible nortgagee fails to respond to a request for approval wthin
thirty days follow ng the association's issuance of a notice requesting
such approval, the eligible nortgagee's approval is deened granted.

(4) The declaration may permt the association's nenbers to approve
an anmendnent through a conbination of votes conducted during neetings
or through a witten consent process.

(5 The declaration my require that to be effective all
decl aration anendnents nust be signed by an officer of the association,
or if applicable, by the declarant, acknow edged, and recorded in each
county in which any portion of the property is |ocated.

NEW SECTION. Sec. 19. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) This section applies to associations in which the declaration
or the bylaws authorize only the board of directors to adopt, anend, or
rescind bylaws and to do so without a vote of the nenbers and, wth
respect to those associations, to all bylaws adopted or anended by the
board of directors after the effective date of this section.

(2) A bylaw adopted, anended, or rescinded by the board of

directors shall not be valid or enforceable until it is ratified by the
association's nenbers as set forth in this subsection:
(a) The board of directors shall submt all bylaws adopted,

anended, or rescinded by the board to a vote of the nenbers. The vote
must be held at the next regularly scheduled annual neeting of the
association, or at a special neeting held before the next annual
meet i ng.

(b) The notice of the annual or special neeting must include the
text of any existing bylaw that the board has approved for anmendnent.

(c) Unless the governing docunents specify a | onger advance notice
period for a neeting, notice of the neeting, at which the proposed
byl aw change will be voted upon, must be provided at |east ten days in
advance of the neeting and shall not be given nore than sixty days in
advance of the neeting.

(d) The proposed bylaw change is deened approved and ratified by
the nmenbers, unless a majority of all the votes in the association at
the neeting, in person or by proxy, reject the byl aw change approved by
t he board.
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(3) Al bylaw changes ratified by the nenbers in accordance wth
this section take effect the day after the annual or special neeting at
whi ch they were ratifi ed.

NEW SECTION. Sec. 20. A new section is added to chapter 64.38 RCW
to read as foll ows:

For purposes of this section, a "rule" neans any new rule or
policy, or an anmendnent to an existing rule or policy. For rules, or
anendnents to rules, adopted after the effective date of this section:

(1) Arule adopted by the board is valid and enforceable if all the
follow ng requirenents are satisfied:

(a) The rule is in witing;

(b) The rule is required by law or, within the authority of the
board, conferred by |law or by the declaration;

(c) The rule is consistent with the governing docunents; and

(d) The rule is adopted or anended in substantial conpliance with
the requirenents of this chapter.

(2) Except for enmergency rules, the board of directors nust provide
the association's nenbers with notice and an opportunity to comment on
any proposed new or anended rule before the board is authorized to
adopt or enforce that rule. For purposes of this section, an
"enmergency rule" is one that is necessary for the immediate
preservation of health and safety. Enmergency rul es becone effective
i mredi ately, subject to the nenbers' right to request a ratification
vot e under subsection (3) of this section.

(3) Except for energency rules, rules adopted by the board of
directors followng notice and an opportunity for conmment becone
effective thirty days after notice of the rules is provided to the
menbers in the manner authorized by the governing docunents, unless a
witten petition signed by twenty percent of the total votes in the
association is submtted to the board within that thirty-day period
requesting a ratification vote on the proposed rule. If a ratification
vote is requested, the association shall use the follow ng process for
the ratification vote:

(a) The board of directors nust submt the rules on which a
ratification vote has been requested to a vote of the nenbers. The
vote nmust be conducted at the next regularly schedul ed annual neeting
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of the association, or at a special neeting held before the next annual
meet i ng.

(b) The notice of the neeting, at which the ratification vote wl|l
be conducted, nust include the text of the proposed rules.

(c) Unless the governing docunents specify a | onger advance notice
period for an association neeting, notice of the neeting, at which the
ratification vote will be conducted, nust be provided at |east fourteen
days in advance of the neeting and shall not be provided nore than
si xty days in advance of the neeting.

(d) The proposed rul e change is deened approved and ratified by the
menbers, unless a nmajority of all the votes in the association at the
nmeeting, in person or by proxy, reject the rule change approved by the
boar d.

(e) Al rule changes ratified by the nenbers in accordance wth
this section take effect on the original effective date or |ater
ef fective date established by the board.

(4) The board of directors is not required to use the follow ng
optional rul e-making process. However, use of this process establishes
conpliance with the requirenents of subsection (1) of this section
For purposes of this section, "rule change" neans the adoption or
anendnent of a rule by the board.

(a) The board shall give notice of a proposed rule change to the
owners. The notice nust include the follow ng information: (i) The
text of the proposed rule change; (ii) a description of the purpose and
effect of the proposed rule change; and (iii) the deadline for
subm ssion of a comrent on the proposed rul e change.

(b) For a period of at least thirty days following actual or
constructive delivery of a notice of a proposed rul e change, the board
shal | accept witten comments fromowners on the proposed rul e change.

(c) The board shall consider any comments it receives and nake a
decision on a proposed rule change at a board neeting. Except for
energency rules, a decision on a rule may not be nade until after the
comment subm ssion deadl i ne.

(d) The board shall give notice of a rule change to the owners.
The notice nust set out the text of the rule change and state the date
the rul e change takes effect. Except for energency rules, the date the
rul e change takes effect nmust not be less than thirty days after notice
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of the rule change is provided in the manner authorized in the
governi ng docunents.

NEW SECTION. Sec. 21. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Requestor"” neans the party requesting nediation.

(b) "Request" neans a request for nediation.

(c) "Recipient" neans the party that receives the request for
medi ati on.

(2) For disputes that arise after the effective date of this
section and do not apply to any judicial or other |egal proceedings
pendi ng before the effective date of this section:

(a) Wth the exception of the clains listed in (b) of this
subsection, disputes between owners or between owners and their
associ ation that involve the governing docunents nust be submtted to
medi ation before any party nmay pursue the claim through court
pr oceedi ngs.

(b) The following categories of <clains are exenpt from the
prelitigation nmediation requirenent under (a) of this subsection:

(i) dainms in which the statute of limtations wll soon expire,
except that any party to the lawsuit may file a notion with the court
requesting that the judge order the parties to nedi ate before all ow ng
them to proceed with the lawsuit and tenporarily stay the litigation
proceedi ngs pendi ng the outcone of nediation;

(1i) Cains for injunctive relief, except that any party to the
lawsuit nmay file a nmotion with the court requesting that the judge
order the parties to nediate before allowng themto proceed wth the
| awsuit and tenporarily stay the litigation proceedi ngs pending the
out cone of nedi ati on;

(iii1) Cains for declaratory judgnent;

(1v) Assessnent collection and forecl osure clains;

(v) dains for defects in construction of hones and other
i nprovenents, whether individually owned or part of the conmon areas;

(vi) dains that involve parties who are not subject to the
associ ation's governi ng docunents;
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(vii) dainms between nenbers of the association that are unrel ated
to the association's governing docunents;

(viii) Cainms or issues that have been the subject of a previous
nmedi ati on request, response, or nediation conference under this section
within twelve nonths of the date of the nobst recent request, response,
or nedi ati on conference.

(c) Unless another reasonable alternative dispute resolution
process is set forth in the declaration or adopted by a najority vote
of the nondeclarant nenbers of the association, the follow ng
procedures in this subsection govern the nediation of disputes under
this chapter:

(1) The party requesting nediation nust submt a request for
medi ation to the other parties;

(1i) The request may be made in any nedium provided that the
requestor can prove the request was received by the recipient;

(ti1) Mediation nmust be conducted by one nediator, unless the
parti es agree otherw se;

(tv) Unless all parties to the nediation agree otherw se, the
medi ati on conference nmust be held within ninety days of the date the
request is received by all recipients;

(v) The request for nediation nust: State the issues that the
requestor wi shes to nediate; certify that the requestor is wlling to
meet in good faith; and propose a nediator and provide full contact
information (nanme, address, telephone and fax nunbers, and e-mail
address) for the proposed nedi at or;

(vi) The recipients nust respond to the requestor no later than
thirty days after the request is received by all recipients. The
response may be nmade in any nediumas |long as the recipient can prove
that the response was received by the requestor;

(vii) If the recipient agrees to nediate, the response nust include
a statenent of any additional issues that the recipient wshes to
medi ate, a statenent of whether the nedi ator proposed by the requestor
is acceptable to the recipient and, if not, a proposed alternative
medi ator and that nediator's contact information. | f the recipient
declines to nediate, the response nust indicate this decision and
include a statenent of the reasons that the recipient declines to
medi at e;
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(viii) The requestor nust reply to the recipient's response within
fifteen days of receipt. |If the response identifies additional issues
that the recipient wishes to address at nediation, the reply nust state
whet her the requestor agrees to nediate those issues. |f the requestor
does not agree to nediate those issues, the reply nmust indicate this
decision and include a statenent of the reasons that the requestor
declines to nediate the issues identified by the recipient. A
requestor's refusal to nediate the issues identified in the reply is
subject to (e) of this subsection;

(1x) If the recipient has proposed an alternative nediator, the
reply must state whether the alternative nediator is acceptable to the
request or. If the alternative nediator is not acceptable, the
requestor nust contact the two proposed nediators within fifteen days
of delivering the reply requesting the nediators to choose a third
person who is available within the tinme frame required in this section
to act as nedi ator;

(x) The nediator may be an attorney or judge. The nediator's
primary function is to assist the parties in comunicating with one
another and to find ways to resolve the di sputed issues by agreenent.

(d) Either the recipient or the requestor can decline nediation
If mediation is declined, or a party fails to participate in a
schedul ed nedi ati on conference, the other party may proceed with filing
a legal action. |In such a case, the court may:

(1) Enter an order conpelling the parties to participate in a
medi ati on conference if the court determ nes that nediation would be
productive or useful; and

(i1) Inpose appropriate renmedies for a party's unjustified failure
to nediate clains subject to mandatory nedi ati on requirenents inposed
under this section including, without limtation, requiring that party
to pay all nediation fees and costs charged by the nediator, reinburse
the plaintiff for the costs of filing suit, reinburse the plaintiff for
process of service costs, and reinburse the plaintiff for sonme or all
of the plaintiffs' attorneys' fees and costs.

Thi s subsection (2)(d) supersedes any inconsistent provisions in an
associ ation's governi ng docunents. The standard of review of a trial
court's decision under this section is abuse of discretion.

(e) Unless the parties agree otherwise, the fees and costs of
medi ation nust be shared equally by all parties to the nediation. |If
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the nedi ator requires prepaynent of all or a portion of the anticipated
fees and costs, all parties to the nediation nmust conply with this
requi renent. An association may not condition nediation on a nenber's
paynment of any charges, costs, or fees.

(3) This section does not |imt any party's right to seek relief in
a court of conpetent jurisdiction after the nediation requirenents in
this section have been net.

NEW SECTION. Sec. 22. A new section is added to chapter 64.38 RCW
to read as foll ows:

All notices required under this chapter or the governing docunents
must be delivered or sent pursuant to the requirenments under RCW
64. 38. 035, unless the governing docunents set forth an alternative
provi sion for providing notice, but not for a shorter tine period for
giving notice than is required under RCW 64. 38. 035.

NEW SECTION. Sec. 23. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Except as provided under subsection (2) of this section, in a
transaction for the sale of a lot that is subject to this chapter, the

seller shall, unless the buyer has expressly waived the right to the
panphlet, furnish to a buyer a honeowners' association information
panphl et that is identical, in formand substance, to the foll ow ng:

"FREQUENTLY ASKED QUESTI ONS
ABOUT HOVEOWNERS' ASSQOCI ATI ONS

Buying a hone is a big investnent. Honeownership frequently
includes automatic nenbership in a honmeowners' association (HO®A).
There are rights and obligations that cone with being a nenber of an
HOA. The infornation below attenpts to give you a basi c understandi ng
of what nenbership in an HOA may invol ve. To better understand what
menbership in a particular HOA mght involve, you should review that
HOA' s governi ng docunents and consi der seeking the assistance of | egal
counsel to answer any questions you may have.

(1) WHAT 1S AN HOA?

Washi ngton | aw defines an HOA as a legal entity in which each
menber is an owner of residential property that is subject to
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the HOA's jurisdiction as a result of certain recorded
governing docunents. The law governing homeowner s
associ ations, chapter 64.38 RCW provides nore information in
this regard.

(2) WHAT ARE THE GOVERNI NG DOCUMENTS OF AN HOA?

The principal governing docunent of an HOA is often known as
t he Decl aration of Covenants, Conditions, and Restrictions and
Easenents (CCRs). O her inportant HOA docunments may include
Articles of Incorporation, Bylaws, Rules, and Policies.

(3) WHAT SERVI CES AND AMENI TI ES ARE PROVI DED BY HOAs?

The services and anenities provided by HOAs vary greatly from
community to community. These may include common areas such as
a swinmng pool, tennis court, playground, trails, comunity
center, or even a golf course. Sonme HOAs provi de | andscapi ng
services for honeowners, and sone even paint and maintain the
exterior of hones.

(4) WHAT OBLI GATI ONS DCES AN HOA HAVE?

Each HOA is different, but the nost comon HOA rol es include
mai ntai ning common areas and anenities, admnistering and
enforcing use and architectural restrictions, adopti ng budgets,
and col | ecting assessnents.

(5 AMI1 REQUI RED TO BE A MEMBER OF THE HOA?

Cenerally, the governing docunents for an HOA nake nenbership

mandatory for all owners within the community. The HOA's
governi ng docunents are essentially a legally binding contract
bet ween the owner/nenbers and the association. I f you have

questions about your legal rights and obligations as a nenber
of the HOA, you should consult an attorney.

(6) HOW DOES MEMBERSHI P IN AN HOA AFFECT THE OANNERSH P OF MY
HOVE?

By virtue of your nenbership in an HOA, you will have various
rights and obligations as described in the governing docunents.
These may include restrictions on the use of your property,
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architectural controls on future inprovenents of your property,
and the obligation to pay assessnents, also known as dues, to
t he HOA

(7) WHO IS I N CHARGE OF AN HOA?

HOAs are typically governed by a board of directors or board of
trustees el ected by t he homeowner s. The board's
responsibilities and power depend upon the HOA s governing
docunent s.

(8) HOWDCOES THE HOA ENFORCE THE GOVERNI NG DOCUMENTS?

The governing docunents of an HOA typically give it
w de-ranging powers to enforce its covenants, rules, and
pol i ci es. This may include the power to file a lawsuit for
damages or injunctive relief or fine an owner who does not
conply with the restrictions.

(9) WHAT HAPPENS | F | DO NOT PAY My HOA ASSESSMENTS?

The governing docunents |likely give your HOA the power to pl ace
a lien on your honme or take other |egal action if you fail to
pay properly |levied assessnents. If you do not pay your
assessnents on tinme, this mght result in the foreclosure of
your hone by the HOA

(10) WHAT IS THE DI FFERENCE BETWEEN AN HOA AND A CONDOM NI UM
ASSCCI ATI ON?

A condom nium association is a specialized type of honmeowners
associ ati on. A condom nium association is created under
different statutes than those that apply to HOAs. Unl ess your
governi ng docunents state that your conmmunity is a condom ni um
created pursuant to the Washington Condom nium Act, chapter
64.34 RCW or the Horizontal Property Regines Act, chapter
64.32 RCW it is not a condom nium

(11) WHAT HAPPENS | F ONE OF THE COVWON AREAS OF MY HOA MUST BE
REPAI RED OR REPLACED?

Wl | - managed HOAs will normally include an anount for reserves
in their annual budgets. In this way, a portion of the
assessnents you pay is set aside and builds up over tine to pay
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for expensive repairs or replacenents. You should reviewthe
HOA's financial statenents to determine if this is true for
your HOA.

(12) WHAT IS THE AMOUNT OF THE ASSESSMENTS THAT CAN BE CHARCED
BY My HOA?

If you are a new buyer, you are entitled to a resale

certificate that wll provide this information. O herw se,
this informati on shoul d be provided to you as part of the HOA s
annual budget process. If you have questions, you should

consult the HOA's manager or a nenber of its board of
directors.

(13) CAN ASSESSMENTS BE | NCREASED?

Typically, the governing docunents allow for assessnents to be
adj usted based on the HOA's annual budget. The | aw governing
homeowners' associations requires that an HOA' s annual budget
be ratified by its nmenbers. This is a good opportunity to ask
guestions as to how budget changes wll affect your
assessnents.

(14) CAN MY HOA RESTRI CT THE TYPES OF | MPROVEMENTS | CAN MAKE
TO My HOVE?

Dependi ng on your governing docunents, your HOA nay have
certain architectural or design guidelines and restrictions.
If it does, there may be restrictions on the exterior
appearance of your honme, and you may be required to submt
pl ans and specifications for approval before you nmke any
changes to the exterior or build any additions or other
structures.

(15) WHAT TYPES OF USE RULES M GHT AFFECT MY HOVE?

The HOA' s governing docunents may contain rules relating to
trees, |andscaping, pets, satellite dishes, clotheslines,
fences, parking, honme businesses, rental of honmes, and other
i ssues. You should carefully read the governing docunents to
understand the nature of these restrictions.

(16) AS A MEMBER OF AN HOA, CAN | RENT MY HOVE?
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The answer to this question depends on the governing docunents
for the particular community. Sone governing docunents
prohibit all rentals, sonme |limt the nunber of homes that can
be rented at any tine, while others have no restrictions on
| easi ng.

(17) WHEN DOES MY HOA NMEET?

I n Washi ngton state, HOAs nmust hold a neeting of the nmenbership
at | east once each year. Notice of the date and tinme of the
meeting nust be provided to you by the officers of the
association. Your HOA's board wll likely neet nore often. |If
you would like information concerning the board' s neeting
schedul e, you should consult the HOA' s manager or a nenber of
t he board.

(18) CAN | ATTEND THE REGULAR MEETINGS OF MY HOA's BOARD OF
DI RECTORS?

Board neetings are generally open to nenbers of the HOA to
observe, but not to participate in. The |law governing
homeowners' associations permts a board to consider certain
sensitive topics in private (executive session), and to exclude
HOA nenbers fromthat part of the board' s neeting. Reviewthe
HOA' s governing docunents, particularly its bylaws, to
determ ne your rights.

(19) AS A MEMBER OF AN ASSOCI ATION, CAN | OBTAIN COPI ES OF THE
HOA' s RECORDS?

The | aw governi ng honeowners' associations provides that the
records of the HOA nust be nade avail able for review by owners
during normal business hours at the office of the HOA or its
managi ng agent.

(20) HOW CAN | DETERM NE WHETHER THE HOA OF WHICH | AM
CONSI DERI NG BECOM NG A MEMBER FACES ANY SERI OQUS FI NANCI AL
PROBLEMS?

As a purchaser of a hone within an HOA, you are entitled to
receive a resale certificate that wll provide you wth
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information regarding the financial condition of the HOA and

whether it is involved in any litigation.
However, you should also ask the seller questions to get
clear picture of the HOA's financial condition.

(21) DO THE BENEFITS OF BELONG NG TO AN HOA QOUTWEI GH THE

BURDENS?

This is a question you should consider when the home you want
to buy is part of an HOA Some of the typical benefits and
burdens are descri bed above. Studying the governing docunents
for the comunity in which you are considering purchasing a
home is an inportant step. Consider exploring this question
Wi th your seller, real estate professional, attorney, and other
advi sors. You may also wish to speak wth neighboring

homeowners about the community and the HOA. "

(2) The honeowners' association information panphlet

is

not

required in real property transfers that occur between commercial

buyers and sellers or those transfers listed in RCW64. 06. 010.

NEW SECTION. Sec. 24. The code reviser shall alphabetize and

renunber the definitions in RCW64. 38. 010.

~-- END ---
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