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S-1456. 1

SENATE BI LL 5944

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on
By Senator Brandl and

Read first time 02/08/2007. Referred to Commttee on Judiciary.

AN ACT Relating to ignition interlock devices; anending RCW
10. 31. 100, 46.20.740, 46.55.120, and 46.61.5055; and prescribing
penal ties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW10.31.100 and 2006 c 138 s 23 are each anended to read
as follows:

A police officer having probable cause to believe that a person has
commtted or is commtting a felony shall have the authority to arrest
the person w thout a warrant. A police officer may arrest a person
w thout a warrant for commtting a m sdeneanor or ¢gross m sdeneanor
only when the offense is conmtted in the presence of the officer,
except as provided in subsections (1) through (10) of this section.

(1) Any police officer having probable cause to believe that a
person has commtted or is commtting a msdeneanor or Qross
m sdenmeanor, involving physical harmor threats of harmto any person
or property or the unlawful taking of property or involving the use or
possession of cannabis, or involving the acquisition, possession, or
consunption of alcohol by a person under the age of twenty-one years
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under RCW 66. 44. 270, or involving crimnal trespass under RCW9A 52.070
or 9A.52.080, shall have the authority to arrest the person.

(2) A police officer shall arrest and take into custody, pending
release on bail, personal recognizance, or court order, a person
w t hout a warrant when the officer has probable cause to believe that:

(a) An order has been issued of which the person has know edge
under RCW 26.44.063, or chapter 7.90, 10.99, 26.09, 26.10, 26.26,
26. 50, or 74.34 RCWrestraining the person and the person has viol ated
the ternms of the order restraining the person fromacts or threats of
vi ol ence, or restraining the person fromgoing onto the grounds of or
entering a residence, workplace, school, or day care, or prohibiting
t he person fromknow ngly comng within, or knowingly remaining within
a specified distance of a location or, in the case of an order issued
under RCW 26. 44. 063, inposing any other restrictions or conditions upon
t he person; or

(b) A foreign protection order, as defined in RCW 26.52.010, has
been i ssued of which the person under restraint has know edge and the
person under restraint has violated a provision of the foreign
protection order prohibiting the person under restraint fromcontacting
or communicating with another person, or excluding the person under
restraint from a residence, workplace, school, or day care, or
prohibiting the person from know ngly comng within, or know ngly
remaining within, a specified distance of a |location, or a violation of
any provision for which the foreign protection order specifically
indicates that a violation will be a crine; or

(c) The person is sixteen years or older and within the preceding
four hours has assaulted a famly or househol d nenber as defined in RCW
10.99.020 and the officer believes: (i) A felonious assault has
occurred; (ii) an assault has occurred which has resulted in bodily
injury to the wvictim whether the injury is observable by the
responding officer or not; or (iii) that any physical action has
occurred which was intended to cause anot her person reasonably to fear
i mm nent serious bodily injury or death. Bodily injury nmeans physi cal
pain, illness, or an inpairnment of physical condition. When the
of fi cer has probable cause to believe that famly or househol d nenbers
have assaulted each other, the officer is not required to arrest both
persons. The officer shall arrest the person whomthe officer believes
to be the primary physical aggressor. In making this determ nation
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the officer shall nmake every reasonable effort to consider: (i) The
intent to protect victinms of donestic violence under RCW 10.99.010
(1i) the conparative extent of injuries inflicted or serious threats
creating fear of physical injury; and (iii) the history of donestic
vi ol ence between the persons invol ved.

(3) Any police officer having probable cause to believe that a
person has commtted or is commtting a violation of any of the
followwng traffic laws shall have the authority to arrest the person:

(a) RCW46.52.010, relating to duty on striking an unattended car
or other property;

(b) RCW 46.52.020, relating to duty in case of injury to or death
of a person or damage to an attended vehicle;

(c) RCW 46.61.500 or 46.61.530, relating to reckless driving or
raci ng of vehicl es;

(d) RCW 46.61.502 or 46.61.504, relating to persons under the
i nfl uence of intoxicating |liquor or drugs;

(e) RCW 46.20.342, relating to driving a notor vehicle while
operator's license is suspended or revoked;

(f) RCW 46.61.5249, relating to operating a notor vehicle in a
negl i gent manner ;

(g) RCW 46.20.740, relating to driving a notor vehicle without a
functioning ignition interlock device.

(4) A law enforcenent officer investigating at the scene of a notor

vehicle accident nmay arrest the driver of a notor vehicle involved in
the accident if the officer has probable cause to believe that the
driver has commtted in connection with the accident a violation of any
traffic | aw or regul ation.

(5 Any police officer having probable cause to believe that a
person has commtted or is commtting a violation of RCW 79A. 60. 040
shal |l have the authority to arrest the person.

(6) An officer may act upon the request of a |aw enforcenent
of ficer in whose presence a traffic infraction was commtted, to stop
detain, arrest, or issue a notice of traffic infraction to the driver
who is believed to have commtted the infraction. The request by the
wi tnessing officer shall give an officer the authority to take
appropriate action under the |aws of the state of Washi ngton.

(7) Any police officer having probable cause to believe that a
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person has conmtted or is commtting any act of indecent exposure, as
defined in RCW9A 88.010, may arrest the person.

(8 A police officer may arrest and take into custody, pending
release on bail, personal recognizance, or court order, a person
w t hout a warrant when the officer has probable cause to believe that
an order has been issued of which the person has know edge under
chapter 10.14 RCWand the person has violated the terns of that order.

(9) Any police officer having probable cause to believe that a
person has, wthin twenty-four hours of the alleged violation,
commtted a violation of RCW9A.50.020 may arrest such person.

(10) A police officer having probable cause to believe that a
person illegally possesses or illegally has possessed a firearm or
ot her dangerous weapon on private or public elenmentary or secondary
school prem ses shall have the authority to arrest the person.

For purposes of this subsection, the term"firearnt has the neaning
defined in RCW9.41. 010 and the term "dangerous weapon" has the neani ng
defined in RCW9.41. 250 and 9.41.280(1) (c) through (e).

(11) Except as specifically provided in subsections (2), (3), (4),
and (6) of this section, nothing in this section extends or otherw se
affects the powers of arrest prescribed in Title 46 RCW

(12) No police officer may be held crimnally or civilly liable for
maki ng an arrest pursuant to ((REA10-31-100)) subsection (2) or (8) of
this section if the police officer acts in good faith and w thout
mal i ce.

Sec. 2. RCW46.20.740 and 2004 c 95 s 12 are each anended to read
as follows:

(1) The departnent shall attach or inprint a notation on the
driving record of any person restricted under RCW 46.20.720 stating
that the person nmay operate only a notor vehicle equipped with a
functioning ignition interlock device. The departnent shall determ ne
the person's eligibility for |icensing based upon witten verification
by a conpany doing business in the state that it has installed the
required device on a vehicle owned or operated by the person seeking
reinstatenent. |f, based upon notification fromthe interlock provider
or otherwi se, the departnment determines that an ignition interlock
requi red under this section is no longer installed or functioning as
required, the departnment shall suspend the person's |license or
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privilege to drive. \Wenever the license or driving privilege of any
person is suspended or revoked as a result of nonconpliance wth an
ignition interlock requirenent, the suspension shall remain in effect
until the person provides notice issued by a conpany doi ng business in
the state that a vehicle owned or operated by the person is equi pped
with a functioning ignition interlock device.

(2) It is a msdeneanor for a person with such a notation on his or
her driving record to operate a notor vehicle that is not so equi pped.

(3) Whenever the driver of a notor vehicle is arrested or issued a
citation for operating a notor vehicle without a functioning ignition
interlock device, the arresting |law enforcenent officer or the officer
issuing the citation nust inpound the vehicle. The vehicle nust be
i npounded even if the driver arrested or issued a citation is not the
regi stered owner of the vehicle.

(4) Inpoundnent perforned under this section shall be in accordance
with chapter 46.55 RCW

Sec. 3. RCW46.55.120 and 2004 ¢ 250 s 1 are each anended to read
as follows:

(1) Vehicles or other itens of personal property registered or
titled wwth the departnent that are inpounded by registered tow truck
operators pursuant to RCW 46.55. 080, 46.55.085, 46.55.113, 46.20. 740,
or 9A. 88.140 nmay be redeened only under the follow ng circunstances:

(a) Only the | egal owner, the registered owner, a person authorized
in witing by the registered ower or the vehicle's insurer, a person
who is determ ned and verified by the operator to have the perm ssion
of the registered ower of the vehicle or other item of personal
property registered or titled with the departnment, or one who has
purchased a vehicle or item of personal property registered or titled
with the departnent from the registered owner who produces proof of
ownership or witten authorization and signs a receipt therefor, may
redeem an i npounded vehicle or itens of personal property registered or

titled with the departnment. In addition, a vehicle inpounded because
the operator is in violation of RCW 46.20.342(1)(c) shall not be
rel eased until a person eligible to redeem it under this subsection

(1)(a) satisfies the requirenents of (e) of this subsection, including
paying all towi ng, renoval, and storage fees, notw thstandi ng the fact
that the hold was ordered by a governnent agency. |f the departnent's
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records show that the operator has been convicted of a violation of RCW
46. 20. 342 or a simlar |ocal ordinance within the past five years, the
vehicle may be held for up to thirty days at the witten direction of

t he agency ordering the vehicle inpounded. A vehicle inpounded because
the operator is arrested for a violation of RCW 46.20.342 may be
rel eased only pursuant to a witten order fromthe agency that ordered
the vehicle inpounded or fromthe court having jurisdiction. An agency
may issue a witten order to release pursuant to a provision of an
appl i cabl e state agency rule or |ocal ordinance authorizing rel ease on
the basis of the follow ng:

(1) Economc or personal hardship to the spouse of the operator
taking into consideration public safety factors, including the
operator's crimnal history and driving record; or

(ii) The owner of the vehicle was not the driver, the owner did not
know that the driver's |license was suspended or revoked, and the owner
has not received a prior release wunder this subsection or RCW
46.55. 113(3).

In order to avoid discrimnatory application, other than for the
reasons for release set forth in (a)(i) and (ii) of this subsection, an
agency shall, under a provision of an applicable state agency rule or
| ocal ordinance, deny release in all other circunstances wthout
di scretion.

If a vehicle is inpounded because the operator is in violation of
RCW 46. 20. 342(1) (a) or (b), the vehicle may be held for up to thirty
days at the witten direction of the agency ordering the vehicle
i npounded. However, if the departnent's records show that the operator
has been convicted of a violation of RCW46.20.342(1) (a) or (b) or a
simlar local ordinance within the past five years, the vehicle nay be
held at the witten direction of the agency ordering the vehicle
i npounded for up to sixty days, and for up to ninety days if the
operator has two or nore such prior offenses. If a vehicle is
i npounded because the operator is arrested for a violation of RCW
46. 20. 342, the vehicle may not be released until a person eligible to
redeem it under this subsection (1)(a) satisfies the requirenments of
(e) of this subsection, including paying all tow ng, renoval, and
storage fees, notw thstanding the fact that the hold was ordered by a
gover nnent agency.
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(b) If the vehicle is directed to be held for a suspended |icense
i npound, a person who desires to redeemthe vehicle at the end of the
period of inpound shall within five days of the inpound at the request
of the tow truck operator pay a security deposit to the tow truck
operator of not nore than one-half of the applicable inpound storage
rate for each day of the proposed suspended |icense inpound. The tow
truck operator shall credit this amunt against the final bill for
renoval , tow ng, and storage upon redenption. The tow truck operator
may accept other sufficient security in lieu of the security deposit.
| f the person desiring to redeemthe vehicle does not pay the security
deposit or provide other security acceptable to the tow truck operator,
the tow truck operator may process and sell at auction the vehicle as
an abandoned vehicle within the normal tinme limts set out in RCW
46. 55.130(1). The security deposit required by this section may be
paid and nust be accepted at any tinme up to twenty-four hours before
the beginning of the auction to sell the vehicle as abandoned. The
registered owner is not eligible to purchase the vehicle at the
auction, and the tow truck operator shall sell the vehicle to the
hi ghest bidder who is not the registered owner.

(c) Notwi thstanding (b) of this subsection, a rental car business
may i mmedi ately redeema rental vehicle it owns by paynent of the costs
of renoval, tow ng, and storage, whereupon the vehicle will not be held
for a suspended |icense inpound.

(d) Notwithstanding (b) of this subsection, a notor vehicle dealer
or lender with a perfected security interest in the vehicle may redeem
or lawfully repossess a vehicle imedi ately by paynent of the costs of
removal , tow ng, and storage, whereupon the vehicle will not be held
for a suspended license inpound. A notor vehicle dealer or |lender with
a perfected security interest in the vehicle may not know ngly and
intentionally engage in collusion with a registered owner to repossess
and then return or resell a vehicle to the registered owner in an
attenpt to avoid a suspended |icense inpound. However, this provision
does not preclude a vehicle dealer or a lender wth a perfected
security interest in the vehicle fromrepossessing the vehicle and then
selling, leasing, or otherw se disposing of it in accordance wth
chapter 62A. 9A RCW including providing redenption rights to the debtor
under RCW 62A. 9A- 623. If the debtor is the registered owner of the
vehicle, the debtor's right to redeemthe vehicle under chapter 62A 9A
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RCWis conditioned upon the debtor obtaining and providing proof from
t he i npoundi ng authority or court having jurisdiction that any fines,
penalties, and forfeitures owed by the registered owner, as a result of
t he suspended |icense inpound, have been paid, and proof of the paynent
nmust be tendered to the vehicle dealer or |lender at the tine the debtor
tenders all other obligations required to redeemthe vehicle. Vehicle
dealers or lenders are not liable for damages if they rely in good
faith on an order fromthe inpoundi ng agency or a court in releasing a
vehi cl e held under a suspended |icense inpound.

(e) The vehicle or other item of personal property registered or
titled wwth the departnent shall be released upon the presentation to
any person having custody of the vehicle of commercially reasonable
tender sufficient to cover the costs of towing, storage, or other
services rendered during the course of tow ng, renoving, inpounding, or
storing any such vehicle, with credit being given for the anmount of any
security deposit paid under (b) of this subsection. |In addition, if a
vehicle is inpounded because the operator was arrested for a violation
of RCW 46. 20. 342 or 46. 20. 345 and was bei ng operated by the registered
owner when it was inmpounded under |ocal ordinance or agency rule, it
must not be released to any person until the registered owner
establishes with the agency that ordered the vehicle inpounded or the
court having jurisdiction that any penalties, fines, or forfeitures
owed by himor her have been satisfied. Registered tow truck operators
are not liable for damages if they rely in good faith on an order from
t he inpounding agency or a court in releasing a vehicle held under a
suspended |icense inpound. Commercially reasonable tender shal
include, without limtation, cash, major bank credit cards issued by
financial institutions, or personal checks drawn on Washington state
branches of financial institutions if acconpanied by two pieces of
valid identification, one of which may be required by the operator to
have a photograph. If the towing firm cannot determ ne through the
custoner's bank or a check verification service that the presented
check would be paid by the bank or guaranteed by the service, the
towng firm my refuse to accept the check. Any person who stops
paynment on a personal check or «credit card, or does not nmake
restitution within ten days fromthe date a check becones insufficient
due to lack of funds, to a towng firm that has provided a service
pursuant to this section or in any other manner defrauds the tow ng
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firmin connection with services rendered pursuant to this section
shall be liable for damages in the anmount of twice the tow ng and
storage fees, plus costs and reasonable attorney's fees.

(2)(a) The registered tow truck operator shall give to each person
who seeks to redeem an i npounded vehicle, or item of personal property
registered or titled with the departnment, witten notice of the right
of redenption and opportunity for a hearing, which notice shall be
acconpanied by a formto be used for requesting a hearing, the nane of
t he person or agency authorizing the inpound, and a copy of the tow ng
and storage invoice. The registered tow truck operator shall maintain
a record evidenced by the redeem ng person's signature that such
notification was provided.

(b) Any person seeking to redeem an inpounded vehicle under this
section has a right to a hearing in the district or municipal court for
the jurisdiction in which the vehicle was inpounded to contest the
validity of the inpoundnent or the anobunt of towing and storage
charges. The district court has jurisdiction to determ ne the issues
i nvol ving all inpoundnments including those authorized by the state or
its agents. The nmunicipal court has jurisdiction to determi ne the
i ssues involving impoundnents aut horized by agents of the nmunicipality.
Any request for a hearing shall be nmade in witing on the form provided
for that purpose and nust be received by the appropriate court within
ten days of the date the opportunity was provided for in subsection
(2)(a) of this section and nore than five days before the date of the

auction. At the time of the filing of the hearing request, the
petitioner shall pay to the court clerk a filing fee in the sanme anount
required for the filing of a suit in district court. If the hearing

request is not received by the court within the ten-day period, the
right to a hearing is waived and the registered ower is liable for any
tow ng, storage, or other inpoundnent charges permtted under this
chapter. Upon receipt of a tinely hearing request, the court shall
proceed to hear and determine the validity of the inpoundnent.

(3)(a) The court, within five days after the request for a hearing,
shall notify the registered tow truck operator, the person requesting
the hearing if not the owner, the registered and | egal owners of the
vehicle or other item of personal property registered or titled with
the departnent, and the person or agency authorizing the inpound in
witing of the hearing date and ti ne.
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(b) At the hearing, the person or persons requesting the hearing
may produce any rel evant evidence to show that the inpoundnent, tow ng,

or storage fees charged were not proper. The court may consider a
witten report nmade under oath by the officer who authorized the
i npoundnent in lieu of the officer's personal appearance at the
heari ng.

(c) At the conclusion of the hearing, the court shall determ ne
whet her the inpoundnment was proper, whether the tow ng or storage fees
charged were in conpliance with the posted rates, and who 1is
responsi ble for paynent of the fees. The court may not adjust fees or
charges that are in conpliance with the posted or contracted rates.

(d) If the inmpoundnment is found proper, the inpoundnent, tow ng,
and storage fees as permtted under this chapter together with court
costs shall be assessed against the person or persons requesting the
hearing, unless the operator did not have a signed and wvalid
i npoundnent authorization from a private property owner or an
aut hori zed agent.

(e) If the inpoundnent is determned to be in violation of this
chapter, then the registered and | egal owners of the vehicle or other
item of personal property registered or titled wth the departnent
shal | bear no inpoundnent, tow ng, or storage fees, and any security
shall be returned or discharged as appropriate, and the person or
agency who aut horized the inpoundnent shall be liable for any tow ng,
storage, or other inmpoundnent fees permtted under this chapter. The
court shall enter judgnment in favor of the registered tow truck
operat or agai nst the person or agency authorizing the inpound for the
i npoundnent, tow ng, and storage fees paid. In addition, the court
shall enter judgnent in favor of the registered and | egal owners of the
vehicle, or other itemof personal property registered or titled with
the departnent, for the anpbunt of the filing fee required by law for
t he i mpound hearing petition as well as reasonabl e damages for | oss of
the use of the vehicle during the tine the sane was i npounded agai nst
the person or agency authorizing the inpound. However, if an
i npoundnent arising from an alleged violation of RCW 46.20.342 or
46. 20.345 is determined to be in violation of this chapter, then the
| aw enforcenent officer directing the inmpoundnent and the governnent
enploying the officer are not liable for damages if the officer relied
in good faith and w thout gross negligence on the records of the

SB 5944 p. 10
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departnment in ascertaining that the operator of the vehicle had a
suspended or revoked driver's license. |If any judgnment entered is not
paid wwthin fifteen days of notice in witing of its entry, the court
shall award reasonabl e attorneys' fees and costs agai nst the defendant
in any action to enforce the judgnent. Notice of entry of judgnment may
be made by registered or certified mail, and proof of mailing may be
made by affidavit of the party mailing the notice. Notice of the entry
of the judgnent shall read essentially as follows:

T .. ...,
YOU ARE HEREBY NOTI FI ED JUDGVENT was entered against you in the
Court located at . . . . . . in the sum of

$. . . . . ., in an action entitled . . . . . ., Case No.

YOU ARE FURTHER NOTI FI ED t hat attorneys fees and costs
wi |l be awarded agai nst you under RCW. . . if the judgnent is
not paid within 15 days of the date of this notice.
DATED this . . . . day of . . . . . ., (year)

Signature . . . . . . . .

Typed nane and address
of party mailing notice

(4) Any inpounded abandoned vehicle or item of personal property
registered or titled with the departnent that is not redeened within
fifteen days of mailing of the notice of custody and sale as required
by RCW 46.55.110(3) shall be sold at public auction in accordance with
all the provisions and subject to all the conditions of RCW46.55. 130.
A vehicle or item of personal property registered or titled wth the
departnent may be redeened at any tinme before the start of the auction
upon paynment of the applicable tow ng and storage fees.

Sec. 4. RCW46.61.5055 and 2006 ¢ 73 s 3 are each anended to read
as follows:

(1) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has no prior offense wthin seven years shall be punished as
fol |l ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

p. 11 SB 5944
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(1) By inprisonment for not |less than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnent may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. 1In lieu of the
mandat ory m ni mum term of inprisonnent required under this subsection
(1)(a)(i), the court may order not less than fifteen days of electronic
home nonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nmunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender's electronic hone nonitoring device to include an al cohol
detection breathalyzer, and the court my restrict the anount of
al cohol the offender may consune during the tine the offender is on
el ectroni c hone nonitoring; and

(i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand doll ars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent. The court shall suspend the fine inposed if
it receives witten verification by a conpany doing business in the
state that it has installed an ignition interlock device on a vehicle
owned or operated by the offender; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(1) By inprisonnment for not |less than two days nor nore than one
year. Two consecutive days of the inprisonnent nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni num sentence would inpose a substantial risk to the offender's
physical or nental well-being. Whenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. In lieu of the mandatory m ni numterm
of inprisonnent required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic hone nonitoring. The
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of fender shall pay the cost of electronic home nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender's electronic hone
nmoni toring device to include an al cohol detection breathal yzer, and the
court may restrict the amount of alcohol the offender nmay consune
during the tinme the offender is on electronic honme nonitoring; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand dollars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent. The court shall suspend the fine inposed if it receives
witten verification by a conpany doing business in the state that it
has installed an ignition interlock device on a vehicle owned or
operated by the offender.

(2) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has one prior offense within seven years shall be punished as
fol |l ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not less than thirty days nor nore than one
year and sixty days of electronic hone nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone

moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic hone nonitoring. Thirty days of
i nprisonnment and sixty days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than five hundred dollars nor nore than
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five thousand doll ars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not less than forty-five days nor nore than
one year and ninety days of electronic honme nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone
nmoni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consune during the tine
the offender is on electronic honme nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |less than seven hundred fifty dollars nor
nmore than five thousand doll ars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(3) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has two or three prior offenses within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not |ess than ninety days nor nore than one
year and one hundred twenty days of electronic hone nonitoring. The
of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
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determne the cost. The court nmay also require the offender's
el ectronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the amobunt of al cohol the offender may
consune during the tine the offender is on el ectronic hone nonitoring.
Ni nety days of inprisonment and one hundred twenty days of electronic
honme nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni num sentence woul d i npose a
substantial risk to the offender's physical or nental well-Dbeing.
Whenever the mandatory m ni num sentence is suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based;
and

(1i) By a fine of not | ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) I'n the case of a person whose alcohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnment for not |ess than one hundred twenty days nor
nmore than one year and one hundred fifty days of electronic hone

noni t ori ng. The offender shall pay for the cost of the electronic
noni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the

offender's electronic hone nonitoring device include an alcohol
detection breathalyzer, and nmay restrict the anount of alcohol the
of fender may consune during the tine the offender is on el ectronic hone
monitoring. One hundred twenty days of inprisonnment and one hundred
fifty days of electronic honme nonitoring nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’'s
physical or nental well-being. Whenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(ii) By a fine of not |ess than one thousand five hundred dollars
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nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(4) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has four or nore prior offenses within ten years, or
who has ever previously been convicted of a violation of RCW46. 61. 520
commtted while under the influence of intoxicating |iquor or any drug
or RCW 46.61.522 conmtted while under the influence of intoxicating
i quor or any drug, shall be punished in accordance with chapter 9.94A
RCW

(5) If a person who is convicted of a violation of RCW46. 61.502 or
46.61.504 conmmtted the offense while a passenger under the age of
sixteen was in the vehicle, the court shall:

(a) I'n any case in which the installation and use of an interl ock
or other device is not nandatory under RCW 46.20.720 or other |aw,
order the use of such a device for not |less than sixty days foll ow ng
the restoration of the person's license, permt, or nonresident driving
privil eges; and

(b) I'n any case in which the installation and use of such a device
is otherwise nmandatory, order the use of such a device for an
addi tional sixty days.

(6) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the foll ow ng:

(a) Wether the person's driving at the tine of the offense was
responsible for injury or danage to another or another's property; and

(b) Whether at the tinme of the offense the person was driving or in
physi cal control of a vehicle with one or nore passengers.

(7) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(8) The license, permt, or nonresident privilege of a person
convicted of driving or being in physical control of a notor vehicle
whi l e under the influence of intoxicating |liquor or drugs nust:

(a) If the person's al cohol concentration was |less than 0.15, or if
for reasons other than the person's refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person's
al cohol concentrati on:

SB 5944 p. 16



©O© 00 N O Ol WDN P

W W W W W W WwwWwMNDNDNDMDDNMNMNDNMDDNMNDNMNMNMNMDNEPRPPRPPRPRPRPPRPERPRPRERPPRPRE
0O N Ol A W NPEFP O OOOWwNOD O P WNEPEOOOWOOWwNO O~ owDNDER.Oo

(1) Where there has been no prior offense within seven years, be
suspended or denied by the departnent for ninety days;

(1i) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for two years; or

(iii1) Were there have been two or nore prior offenses within seven
years, be revoked or denied by the departnment for three years;

(b) If the person's al cohol concentration was at |east 0.15:

(1) Where there has been no prior offense within seven years, be
revoked or denied by the departnent for one year;

(1i) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for nine hundred days; or

(iii1) Were there have been two or nore prior offenses within seven
years, be revoked or denied by the departnment for four years; or

(c) If by reason of the person's refusal to take a test offered
under RCW 46.20.308, there is no test result indicating the person's
al cohol concentrati on:

(1) Where there have been no prior offenses within seven years, be
revoked or denied by the departnent for two years;

(11) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for three years; or

(ti1) Wiere there have been two or nore previous offenses within
seven years, be revoked or denied by the departnent for four years.

The departnment shall grant credit on a day-for-day basis for any
portion of a suspension, revocation, or denial already served under
this subsection for a suspension, revocation, or denial inposed under
RCW 46. 20. 3101 arising out of the sane incident.

For purposes of this subsection (8), the departnent shall refer to
the driver's record mai ntai ned under RCW 46.52. 120 when determ ning t he
exi stence of prior offenses.

(9) After expiration of any period of suspension, revocation, or
denial of the offender's license, permt, or privilege to drive
required by this section, the departnent shall place the offender's
driving privilege in probationary status pursuant to RCW 46. 20. 355.

(10)(a) In addition to any nonsuspendable and nondeferrable jai
sentence required by this section, whenever the court inposes |ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinement for a period not exceeding five years. The court
shal | inpose conditions of probation that include: (i) Not driving a
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nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al coho

concentration wupon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actual
physical control of a notor vehicle within this state while under the
i nfl uence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock device on the probationer's notor vehicle, alcohol or drug
treatment, supervised probation, or other conditions that my be
appropri at e. The sentence may be inposed in whole or in part upon
violation of a condition of probation during the suspension period.

(b) For each violation of mandatory conditions of probation under
(a)(i), (ii), or (iii) of this subsection, the court shall order the
convicted person to be confined for thirty days, which shall not be
suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inposed under this subsection, the I|icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tine the finding
of probation violation is nmade, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shal
notify the departnent of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(11) A court may waive the el ectronic hone nonitoring requirenents
of this chapter when

(a) The offender does not have a dwelling, telephone service, or
any ot her necessity to operate an el ectronic hone nonitoring system

(b) The offender does not reside in the state of Washi ngton; or

(c) The court determines that there is reason to believe that the
of fender woul d violate the conditions of the electronic hone nonitoring
penal ty.

VWhenever the mandatory m ninmumterm of electronic home nonitoring
is waived, the court shall state in witing the reason for granting the
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wai ver and the facts upon which the waiver is based, and shall inpose

an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona
jail time, work crew, or work canp.

Wenever the conbination of jail tinme and electronic hone

nmonitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the electronic honme nonitoring or alternative portion of the
sentence shall be reduced so that the conbinati on does not exceed three
hundred sixty-five days.

(12) An offender serving a sentence under this section, whether or
not a nmandatory mnimum term has expired, my be granted an
extraordi nary nedical placenent by the jail admnistrator subject to
the standards and limtations set forth in RCW9. 94A. 728(4).

(13) For purposes of this section and RCW 46. 61. 502 and 46. 61. 504:

(a) A "prior offense" neans any of the follow ng:

(1) Aconviction for a violation of RCW46.61.502 or an equi val ent
| ocal ordinance;

(iit) Aconviction for a violation of RCW46. 61.504 or an equival ent
| ocal ordinance;

(iii1) Aconviction for a violation of RCW46.61.520 commtted while
under the influence of intoxicating |liquor or any drug;

(tv) A conviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |liquor or any drug;

(v) A conviction for a violation of RCW46.61.5249, 46.61.500, or
9A. 36. 050 or an equivalent local ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a wviolation of (a)(i), (i), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordinance, if the charge under which the deferred prosecution was
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granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent |ocal ordinance, or of RCW 46.61.520 or
46. 61. 522; and

(b) "Wthin seven years" neans that the arrest for a prior offense
occurred within seven years of the arrest for the current offense.

~-- END ---

SB 5944 p. 20



	Section 1.
	Section 2.
	Section 3.
	Section 4.

