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S-2333.1

SUBSTI TUTE SENATE BI LL 5783

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Commttee on Labor, Commerce, Research & Devel opnent
(originally sponsored by Senators Kohl-Wlles, Zarelli, Hatfield,
Franklin, Roach, Kline, Hobbs, Keiser, Kauffman, Kilner, Kastang,
Cem g, Delvin, Benton and Rasnussen)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to interest arbitration regarding certain care
provi ders; and anendi ng RCW 41.56. 028 and 74. 39A. 270.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA41.56.028 and 2006 ¢ 54 s 1 are each anended to read
as follows:

(1) In addition to the entities listed in RCW 41.56.020, this
chapter applies to the governor with respect to famly child care
provi ders. Solely for the purposes of collective bargaining and as
expressly limted under subsections (2) and (3) of this section, the
governor is the public enployer of famly child care providers who,
solely for the purposes of collective bargaining, are public enpl oyees.
The public enployer shall be represented for bargai ni ng purposes by the
governor or the governor's designee appoi nted under chapter 41.80 RCW

(2) This chapter governs the collective bargaining relationship
between the governor and famly child care providers, except as
fol | ows:

(a) Astatewide unit of all famly child care providers is the only
unit appropriate for purposes of collective bargaining under RCW
41. 56. 060.
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(b) The exclusive bargaining representative of famly child care
providers in the unit specified in (a) of this subsection shall be the
representative chosen in an election conducted pursuant to RCW
41.56. 070, except that in the initial election conducted under chapter
54, Laws of 2006, if nore than one |abor organization is on the ball ot
and none of the choices receives a nmpjority of the votes cast, a
run-of f el ection shall be held.

(c) Notwithstanding the definition of "collective bargaining" in
RCW 41.56.030(4), the scope of collective bargaining for child care
provi ders under this section shall be limted solely to: (i) Economc
conpensation, such as manner and rate of subsidy and reinbursenent,
including tiered reinbursenents; (ii) health and welfare benefits;
(ti1) professional developnent and training; (iv) |abor-mnagenent
commttees; (v) grievance procedures; and (vi) other economc nmatters.
Retirenent benefits shall not be subject to collective bargaining. By
such obligation neither party shall be conpelled to agree to a proposal
or be required to make a concession unless otherw se provided in this
chapter.

(d) The nediation and interest arbitration provisions of RCW
41. 56. 430 through 41.56.470 and 41.56.480 apply, except that:

(1) Wth respect to comencenent of negotiations between the
governor and the exclusive bargaining representative of famly child
care providers, negotiations shall be comenced initially wupon
certification of an exclusive bargaining representative under (a) of
this subsection and, thereafter, by February 1lst of any even-nunbered
year;

(i) I'n addition to the factors to be taken into consideration by
an interest arbitration panel under RCW 41.56.465, the panel shall
consi der ;.

(A) A conparison of child care provider subsidy rates and
rei nbursenent prograns by public entities, including counties and
nmuni ci palities, along the west coast of the United States; and

(B) The financial ability of the state to pay for the conpensation
and benefit provisions of a collective bargaining agreenent; ((and))

(ti1) In addition to the factors to be taken into consideration by
an_interest arbitration panel under RCW 41.56.465, the panel may
consi der:
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(A) The public's interest in reducing turnover and increasing
retention of child care providers;

(B) The state's interest in pronoting a stable child care workforce
to provide quality and reliable care throughout the state; and

(© For enployees exenpt from licensing under chapter 74.15 RCW
the state's fiscal interest in reducing reliance upon public benefit
prograns including but not limted to nedical coupons, food stanps,
subsi di zed housing, and energency nedical services; and

(iv) The decision of the arbitration panel is not binding on the
| egislature and, if the legislature does not approve the request for
funds necessary to inplenent the conpensation and benefit provisions of
the arbitrated collective bargai ning agreenent, is not binding on the
state.

(e) Famly child care providers do not have the right to strike.

(3) Famly child care providers who are public enployees solely for
the purposes of collective bargaining under subsection (1) of this
section are not, for that reason, enployees of the state for any
purpose. This section applies only to the governance of the collective
bargai ning relationship between the enployer and famly child care
provi ders as provided in subsections (1) and (2) of this section.

(4) This section does not create or nodify:

(a) The parents' or legal guardians' right to choose and term nate
the services of any famly child care provider that provides care for
their child or children;

(b) The secretary of the departnent of social and health services
right to adopt requirenments wunder RCW 74.15.030, except for
requi renents related to grievance procedures and collective
negoti ati ons on personnel matters as specified in subsection (2)(c) of
this section;

(c) Chapter 26.44 RCW RCW 43.43.832, 43.20A 205, and 74.15. 130;

and

(d) The legislature's right to make programmatic nodifications to
the delivery of state services through child care subsidy prograns,
including standards of eligibility of parents, |egal guardians, and
famly <child care providers participating in child care subsidy
prograns, and the nature of services provided. The governor shall not
enter into, extend, or renew any agreenent under this section that does
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not expressly reserve the Ilegislative rights described in this
subsection (4)(d).

(5 Upon neeting the requirenents of subsection (6) of this
section, the governor nust submt, as a part of the proposed biennial
or suppl enental operating budget submtted to the | egislature under RCW
43. 88. 030, a request for funds necessary to inplenent the conpensation
and benefit provisions of a collective bargaining agreenent entered
into under this section or for |egislation necessary to inplenent such
agr eement .

(6) A request for funds necessary to inplenent the conpensation and
benefit provisions of a collective bargaining agreenent entered into
under this section shall not be submtted by the governor to the
| egi sl ature unl ess such request has been:

(a) Submtted to the director of financial managenent by October
1st before the legislative session at which the request is to be
consi dered, except that, for initial negotiations under this section,
t he request nust be submtted by Novenber 15, 2006; and

(b) Certified by the director of financial managenent as being
feasible financially for the state or reflects the binding decision of
an arbitration panel reached under this section.

(7) The legislature nmust approve or reject the subm ssion of the
request for funds as a whole. |If the legislature rejects or fails to
act on the subm ssion, any such agreenent wll be reopened solely for
the purpose of renegotiating the funds necessary to inplenent the
agreement .

(8) The governor shall periodically consult wth the joint
commttee on enploynent relations established by RCW 41.80.010
regardi ng appropriations necessary to inplenent the conpensation and
benefit provisions of any collective bargaining agreenent and, upon
conpl etion of negotiations, advise the conmttee on the elenents of the
agreenent and on any | egislation necessary to inplenent such agreenent.

(9) After the expiration date of any «collective bargaining
agreenent entered into under this section, all of the ternms and
conditions specified in any such agreenent remain in effect until the
effective date of a subsequent agreenent, not to exceed one year from
the expiration date stated in the agreenent, except as provided in
subsection (4)(d) of this section.
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(10) 1If, after the conpensation and benefit provisions of an
agreenent are approved by the legislature, a significant revenue
shortfall occurs resulting in reduced appropriations, as declared by
procl amati on of the governor or by resolution of the legislature, both
parties shall imediately enter into collective bargaining for a
mut ual |y agreed upon nodification of the agreenent.

(11) In enacting this section, the legislature intends to provide
state action imunity under federal and state antitrust laws for the
joint activities of famly child care providers and their exclusive
bar gai ni ng representative to the extent such activities are authorized
by this chapter.

Sec. 2. RCW74.39A 270 and 2006 ¢ 106 s 1 are each anended to read
as follows:

(1) Solely for the purposes of <collective bargaining and as
expressly limted under subsections (2) and (3) of this section, the
governor is the public enployer, as defined in chapter 41.56 RCW of
i ndi vidual providers, who, solely for the purposes of collective
bar gai ning, are public enployees as defined in chapter 41.56 RCW To
accommodate the role of the state as payor for the comunity-based
services provided under this chapter and to ensure coordination with
state enployee collective bargaining under chapter 41.80 RCW and the
coordi nati on necessary to inplenment RCW74.39A 300, the public enployer
shall be represented for bargaining purposes by the governor or the
governor's desi gnee appoi nted under chapter 41.80 RCW The governor or
governor's designee shall periodically consult with the authority
during the collective bargaining process to allow the authority to
communi cate issues relating to the long-term in-home care services
recei ved by consuners. The governor or the governor's designee shal

consult the authority on all issues for which the exclusive bargaining
representative requests to engage in collective bargaining under
subsection (6) of this section. The authority shall work with the
devel opmental disabilities council, the governor's commttee on

disability issues and enpl oynment, the state council on aging, and other
consuner advocacy organi zations to obtain infornmed i nput from consuners
on their interests, including inpacts on consuner choice, for all
i ssues proposed for collective bargai ning under subsection (6) of this
section.
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(2) Chapter 41.56 RCW governs the <collective Dbargaining
rel ati onship between the governor and individual providers, except as
ot herwi se expressly provided in this chapter and except as foll ows:

(a) The only wunit appropriate for the purpose of collective
bargai ni ng under RCW 41.56.060 is a statewide unit of all individua
provi ders;

(b) The showing of interest required to request an el ection under
RCW 41.56.060 is ten percent of the unit, and any intervener seeking to
appear on the ballot nust nake the same show ng of interest;

(c) The nediation and interest arbitration provisions of RCW
41.56.430 through 41.56.470 and 41.56.480 apply, except that:

(1) Wth respect to comencenent of negotiations between the
governor and the bargaining representative of individual providers,
negoti ati ons shall be commenced by May 1st of any year prior to the
year in which an existing collective bargaining agreenent expires;

(ii1) Wth respect to factors to be taken into consideration by an
interest arbitration panel, the panel shall consider:

(A) A conparison of wages, hours, and conditions of enploynent of
publicly reinbursed and enployed personnel providing simlar services
to simlar clients, including clients who are elderly, frail, or have
devel opnental disabilities, both in the state and across the United
States; and

(B) The financial ability of the state to pay for the conpensation
and fringe benefit provisions of a collective bargai ning agreenent;
((and))

(1i1) Wth respect to factors to be taken into consideration by an
interest arbitration panel, the panel may consider:

(A) The state's interest in pronoting a stable long-term care
workforce to provide quality and reliable care to vulnerable elderly
and di sabl ed recipients;

(B) The state's interest in ensuring access to affordable, quality
health care for all state citizens; and

(€ The state's fiscal interest in reducing reliance upon public
benefit prograns including but not limted to nedical coupons, food
stanps, subsidized housing, and energency nedical services; and

(iv) The decision of the arbitration panel is not binding on the
| egislature and, if the legislature does not approve the request for
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funds necessary to inplenment the conpensation and fringe benefit
provisions of the arbitrated collective bargaining agreenent, is not
bi nding on the authority or the state;

(d) Individual providers do not have the right to strike; and

(e) Individual providers who are related to, or famly nenbers of,
consuners or prospective consunmers are not, for that reason, exenpt
fromthis chapter or chapter 41.56 RCW

(3) Individual providers who are public enployees solely for the
pur poses of collective bargai ni ng under subsection (1) of this section
are not, for that reason, enployees of the state, its political
subdi vi sions, or an area agency on aging for any purpose. Chapt er
41.56 RCWapplies only to the governance of the collective bargaining
rel ati onshi p between the enpl oyer and individual providers as provided
in subsections (1) and (2) of this section.

(4) Consuners and prospective consuners retain the right to select,
hire, supervise the work of, and termnate any individual provider
providing services to them Consuners may elect to receive |long-term
i n-hone care services fromindividual providers who are not referred to
them by the authority.

(5 In inplenmenting and adm nistering this chapter, neither the
authority nor any of its contractors may reduce or increase the hours
of service for any consuner bel ow or above the anount determ ned to be
necessary under any assessnment prepared by the departnent or an area
agency on agi ng.

(6) Except as expressly limted in this section and RCW 74. 39A. 300,
the wages, hours, and working conditions of individual providers are
determ ned solely through collective bargaining as provided in this
chapter. No agency or departnent of the state may establish policies
or rules governing the wages or hours of individual providers.
However, this subsection does not nodify:

(a) The departnment's authority to establish a plan of care for each
consuner or its core responsibility to manage |long-term in-honme care
services under this chapter, including determ nation of the |evel of
care that each consuner is eligible to receive. However, at the
request of the exclusive bargaining representative, the governor or the
governor's desi gnee appoi nted under chapter 41.80 RCWshall engage in
collective bargaining, as defined in RCW 41.56.030(4), wth the
excl usive bargaining representative over how the departnent's core
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responsibility affects hours of work for individual providers. Thi s
subsection shall not be interpreted to require collective bargaining
over an individual consuner's plan of care;

(b) The departnent's authority to termnate its contracts wth
i ndi vidual providers who are not adequately neeting the needs of a
particul ar consuner, or to deny a contract under RCW 74. 39A. 095(8);

(c) The consumer's right to assign hours to one or nore individual
provi ders sel ected by the consunmer within the maxi nrum hours determ ned
by his or her plan of care;

(d) The consumer's right to select, hire, term nate, supervise the
work of, and determ ne the conditions of enploynment for each individual
provi der providing services to the consuner under this chapter;

(e) The departnment's obligation to conply with the federal nedicaid
statute and regulations and the terns of any comrunity-based waiver
granted by the federal departnent of health and human services and to
ensure federal financial participation in the provision of the
services; and

(f) The legislature's right to make programmatic nodifications to
the delivery of state services under this title, including standards of
eligibility of consumers and individual providers participating in the
prograns under this title, and the nature of services provided. The
governor shall not enter into, extend, or renew any agreenent under
this chapter that does not expressly reserve the legislative rights
described in this subsection (6)(f).

(7)(a) The state, the departnent, the authority, the area agencies
on aging, or their contractors under this chapter may not be held
vicariously or jointly liable for the action or inaction of any
i ndi vi dual provider or prospective individual provider, whether or not
that individual provider or prospective individual provider was
i ncluded on the authority's referral registry or referred to a consuner
or prospective consuner. The existence of a collective bargaining
agreenent, the placenent of an individual provider on the referra
registry, or the developnent or approval of a plan of care for a
consuner who chooses to use the services of an individual provider and
the provision of case nanagenent services to that consuner, by the
departnent or an area agency on aging, does not constitute a specia
relationship with the consuner.
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(b) The nenbers of the board are imune from any Iliability
resulting frominplenentation of this chapter.

(8) Nothing in this section affects the state's responsibility with
respect to unenpl oynent insurance for individual providers. However
i ndi vidual providers are not to be considered, as a result of the state
assumng this responsibility, enployees of the state.

~-- END ---
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