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S-2009.1

SUBSTI TUTE SENATE BI LL 5774

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Conmttee on Human Services & Corrections (originally
sponsored by Senators Hargrove, Kohl-Wlles, Brandland and Shin; by
request of Departnent of Social and Heal th Services)

READ FI RST TI ME 02/ 23/ 07.

AN ACT Rel ating to background check requirenents for the departnent
of social and health services and the departnment of early |earning;
amendi ng RCW 26.33.190 and 26.44.030; reenacting and anending RCW
74.15. 030; and adding a new section to chapter 43.43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 43.43 RCW
to read as foll ows:

(1) In order to determne the character, conpetence, and
suitability of any applicant or service provider to have unsupervised
access, the secretary nmay require a fingerprint-based background check
through the Wshington state patrol and the federal bureau of
investigation at anytime, but shall require a fingerprint-based
background check when the applicant or service provider has resided in
the state I ess than three consecutive years before application, and:

(a) Is an applicant or service provider providing services to
children or people with devel opnental disabilities under RCW 74. 15. 030;

(b) I's an individual residing in an applicant or service provider's
hone, facility, entity, agency, or business or who is authorized by the
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departnent to provide services to children or people wth devel opnent al
di sabilities under RCW 74.15.030; or

(c) I's an applicant or service provider providing in-hone services
funded by:

(1) Medicaid personal care under RCW 74. 09. 520;

(i1) Community options programentry system wai ver services under
RCW 74. 39A. 030;

(1i1) Chore services under RCW 74. 39A. 110; or

(iv) QG her honme and conmunity | ong-term care prograns, established
pursuant to chapters 74.39 and 74.39A RCW admnistered by the
depart nent.

(2) The secretary shall require a fingerprint-based background
check through the WAashington state patrol identification and crim na
hi story section and the federal bureau of investigation when the
departnment seeks to approve an applicant or service provider for a
foster or adoptive placenent of children in accordance with federal and
state | aw

(3) Any secure facility operated by the departnment under chapter
71.09 RCWshall require applicants and service providers to undergo a
fingerprint-based background check through the Washi ngton state patrol
identification and crimnal history section and the federal bureau of
i nvesti gati on.

(4) Service providers and service provider applicants who are
required to conplete a fingerprint-based background check nmay be hired
for a one hundred twenty-day provisional period as all owed under |aw or
program rul es when:

(a) A fingerprint-based background check is pending; and

(b) The applicant or service provider is not disqualified based on
the immedi ate result of the background check.

(5) Fees charged by the Washington state patrol and the federa
bureau of investigation for fingerprint-based background checks shall
be paid by the departnent for applicants or service providers
provi di ng:

(a) Services to people with a devel opnental disability under RCW
74. 15. 030;

(b) In-honme services funded by nedicaid personal care under RCW
74.09. 520;
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(c) Community options program entry system waiver services under
RCW 74. 39A. 030;

(d) Chore services under RCW 74. 39A. 110;

(e) Services wunder other home and community long-term care
prograns, established pursuant to chapters 74.39 and 74.39A RCW
adm ni stered by the departnent;

(f) Services in, or to residents of, a secure facility under RCW
71.09.115; and

(g) Foster care when fees create a hardship as required under RCW
74.15. 030.

(6) Service providers licensed under RCW 74.15.030 nust pay fees
charged by the Wshington state patrol and the federal bureau of
i nvestigation for conducting fingerprint-based background checks.

(7) Children's admnistration service providers |licensed under RCW
74.15.030 may not pass on the cost of the background check fees to
their applicants unless the individual is determned to be disqualified
due to the background i nformation.

(8) The departnent shall develop rules identifying the financia
responsibility of service providers, applicants, and the departnent for
paying the fees charged by |law enforcenent to roll, print, or scan
fingerprints-based for the purpose of a Washington state patrol or
federal bureau of investigation fingerprint-based background check.

(9) The departnent shall confirm that an applicant or service
provider is a United States citizen or an eligible noncitizen.
Eligibility status may be confirmed through verification of the
applicant's or service provider's social security nunber.

Sec. 2. RCW26.33.190 and 1991 ¢ 136 s 3 are each anended to read
as follows:

(1) Any person may at any tinme request an agency, the departnent,
an individual approved by the court, or a qualified salaried court
enpl oyee to prepare a preplacenent report. A certificate signed under
penalty of perjury by the person preparing the report specifying his or
her qualifications as required in this chapter shall be attached to or
filed wwth each preplacenent report and shall include a statenent of
training or experience that qualifies the person preparing the report
to discuss relevant adoption issues. A person may have nore than one
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prepl acenment report prepared. All preplacenent reports shall be filed
with the court in which the petition for adoption is filed.

(2) The preplacenment report shall be a witten docunent setting
forth all relevant information relating to the fitness of the person
requesting the report as an adoptive parent. The report shall be based

on a study which shall include an investigation of the hone
environment, famly life, health, facilities, and resources of the
person requesting the report. The report shall include a list of the

sources of information on which the report is based. The report shal

include a recommendation as to the fitness of the person requesting the
report to be an adoptive parent. The report shall also verify that the
follow ng i ssues were discussed with the prospective adoptive parents:

(a) The concept of adoption as a |ifelong devel opnental process and
comm t nment ;

(b) The potential for the child to have feelings of identity
confusion and | oss regardi ng separation fromthe birth parents;

(c) Disclosure of the fact of adoption to the child,;

(d) The child' s possible questions about birth parents and
relatives; and

(e) The relevance of the child s racial, ethnic, and cultural
heritage.

(3) Al preplacenent reports shall include ((ap—+nvestigation)) a
background check of +the conviction records, pending charges, or
disciplinary board final decisions of prospective adoptive parents.
The ((+nvest+gation)) background check shall include an exam nation of
state and national crimnal identification data provided by the
Washi ngton state patrol crimnal identification system ((as—deseribed
H—ehapter—43-43—RAW) including, but not limted to, a fingerprint-

based background check of national crine infornation databases for any

person being investigated. It shall also include a review of any child
abuse and neglect history of any adult living in the prospective
adoptive parents' hone. The background check of the child abuse and
neglect history shall include a review of the child abuse and negl ect

registries of all states in which the prospective adoptive parents or
any other adult living in the hone have lived during the five years
preceding the date of the preplacenent report.

(4) An agency, the departnment, or a court approved individual may
charge a reasonable fee based on the tine spent in conducting the study
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and preparing the preplacenent report. The court may set a reasonable
fee for conducting the study and preparing the report when a court
enpl oyee has prepared the report. An agency, the departnent, a court
approved individual, or the court may reduce or waive the fee if the
financial condition of the person requesting the report so warrants.
An agency's, the departnent's, or court approved individual's, fee is
subject to review by the court upon request of the person requesting
the report.

(5) The person requesting the report shall designate to the agency,
the departnent, the court approved individual, or the court in witing
the county in which the preplacenent report is to be filed. If the
person requesting the report has not filed a petition for adoption, the
report shall be indexed in the nanme of the person requesting the report
and a cause nunber shall be assigned. A fee shall not be charged for
filing the report. The applicable filing fee may be charged at the
time a petition governed by this chapter is filed. Any subsequent
prepl acenent reports shall be filed together with the original report.

(6) A copy of the conpleted preplacenent report shall be delivered
to the person requesting the report.

(7) A person may request that a report not be conpleted. A
reasonabl e fee may be charged for the val ue of work done.

Sec. 3. RCW26.44.030 and 2005 ¢ 417 s 1 are each anended to read
as follows:

(1) (a) When any practitioner, county coroner or medical exam ner,
| aw enforcenent officer, professional school personnel, registered or
licensed nurse, social service counselor, psychologist, pharnacist,
licensed or certified child care providers or their enpl oyees, enployee
of the departnent, juvenile probation officer, placenent and |iaison
speci alist, responsible living skills programstaff, HOPE center staff,
or state famly and children's onbudsman or any volunteer in the
onbudsman's office has reasonable cause to believe that a child has
suffered abuse or neglect, he or she shall report such incident, or
cause a report to be made, to the proper | aw enforcenent agency or to
t he departnent as provided in RCW 26. 44. 040.

(b) When any person, in his or her official supervisory capacity
with a nonprofit or for-profit organization, has reasonable cause to
believe that a child has suffered abuse or neglect caused by a person
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over whom he or she regularly exercises supervisory authority, he or
she shall report such incident, or cause a report to be nade, to the
proper | aw enforcenent agency, provided that the person alleged to have
caused the abuse or neglect is enployed by, contracted by, or
volunteers with the organization and coaches, trains, educates, or
counsels a child or children or regularly has unsupervi sed access to a
child or children as part of the enploynent, contract, or voluntary
service. No one shall be required to report under this section when he
or she obtains the information solely as a result of a privileged
comuni cation as provided in RCW5. 60. 060.

Nothing in this subsection (1)(b) shall limt a person's duty to
report under (a) of this subsection.

For the purposes of this subsection, the followng definitions
appl y:

(i) "Oficial supervisory capacity" neans a position, status, or
role created, recognized, or designated by any nonprofit or for-profit
organi zation, either for financial gain or wthout financial gain,
whose scope includes, but is not limted to, overseeing, directing, or
managi ng another person who is enployed by, <contracted by, or
volunteers with the nonprofit or for-profit organization.

(i1) "Regularly exercises supervisory authority" nmeans to act in
his or her official supervisory capacity on an ongoing or continuing
basis with regards to a particul ar person

(c) The reporting requirenment also applies to departnent of
corrections personnel who, in the course of their enploynent, observe
of fenders or the children with whomthe offenders are in contact. |If,
as a result of observations or information received in the course of
his or her enploynent, any departnent of corrections personnel has
reasonabl e cause to believe that a child has suffered abuse or negl ect,
he or she shall report the incident, or cause a report to be nade, to
t he proper | aw enforcenent agency or to the departnent as provided in
RCW 26. 44. 040.

(d) The reporting requirenent shall also apply to any adult who has
reasonabl e cause to believe that a child who resides with them has
suffered severe abuse, and is able or capable of nmaking a report. For
the purposes of this subsection, "severe abuse”" neans any of the
fol | ow ng: Any single act of abuse that causes physical trauma of
sufficient severity that, if left untreated, could cause death; any
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single act of sexual abuse that causes significant bleeding, deep
bruising, or significant external or internal swelling; or nore than
one act of physical abuse, each of which causes bleeding, deep
brui sing, significant external or internal swelling, bone fracture, or
unconsci ousness.

(e) The report mnmust be nade at the first opportunity, but in no
case longer than forty-eight hours after there is reasonabl e cause to
believe that the child has suffered abuse or neglect. The report nust
include the identity of the accused if known.

(2) The reporting requirenment of subsection (1) of this section
does not apply to the discovery of abuse or neglect that occurred
during childhood if it is discovered after the child has becone an
adult. However, if there is reasonable cause to believe other children
are or may be at risk of abuse or neglect by the accused, the reporting
requi renment of subsection (1) of this section does apply.

(3) Any other person who has reasonable cause to believe that a
child has suffered abuse or neglect may report such incident to the
proper | aw enforcenent agency or to the departnent of social and health
services as provided in RCW 26. 44. 040.

(4) The departnent, upon receiving a report of an incident of
al | eged abuse or neglect pursuant to this chapter, involving a child
who has died or has had physical injury or injuries inflicted upon him
or her other than by accidental neans or who has been subjected to
al | eged sexual abuse, shall report such incident to the proper |aw
enforcenent agency. |In energency cases, where the child' s welfare is
endangered, the departnent shall notify the proper |aw enforcenent
agency within twenty-four hours after a report is received by the

depart nment. In all other cases, the departnent shall notify the |aw
enf orcenment agency within seventy-two hours after a report is received
by the departnent. I f the departnment nmakes an oral report, a witten

report nust also be nmade to the proper |aw enforcenent agency within
five days thereafter.

(5) Any | aw enforcenent agency receiving a report of an incident of
al | eged abuse or neglect pursuant to this chapter, involving a child
who has died or has had physical injury or injuries inflicted upon him
or her other than by accidental neans, or who has been subjected to
al | eged sexual abuse, shall report such incident in witing as provided
in RCW 26.44.040 to the proper county prosecutor or city attorney for
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appropriate action whenever the | aw enforcenent agency's investigation
reveals that a crime may have been conmmtted. The | aw enforcenent
agency shall also notify the departnment of all reports received and the
| aw enforcenent agency's disposition of them In energency cases

where the child's welfare is endangered, the |aw enforcenent agency
shall notify the departnent wthin twenty-four hours. In all other
cases, the law enforcenent agency shall notify the departnment within
seventy-two hours after a report is received by the |aw enforcenent
agency.

(6) Any county prosecutor or city attorney receiving a report under
subsection (5) of this section shall notify the victim any persons the
victim requests, and the local office of the departnment, of the
decision to charge or decline to charge a crinme, within five days of
meki ng t he deci sion.

(7) The departnment may conduct ongoing case planning and
consultation with those persons or agencies required to report under
this section, with consultants designated by the departnent, and with
desi gnated representatives of Washington Indian tribes if the client
i nformati on exchanged is pertinent to cases currently receiving child
protective services. Upon request, the departnent shall conduct such
pl anni ng and consultation with those persons required to report under
this section if the departnment determnes it is in the best interests
of the child. I nformation considered privileged by statute and not
directly related to reports required by this section nust not be
di vulged without a valid witten waiver of the privilege.

(8) Any case referred to the departnment by a physician |icensed
under chapter 18.57 or 18.71 RCW on the basis of an expert nedica
opinion that child abuse, neglect, or sexual assault has occurred and
that the child' s safety will be seriously endangered if returned hone,
the departnent shall file a dependency petition unless a second
I icensed physician of the parents' choice believes that such expert
medi cal opinion is incorrect. If the parents fail to designate a
second physician, the departnent nmay nake the selection. If a
physician finds that a child has suffered abuse or neglect but that
such abuse or neglect does not constitute immnent danger to the
child's health or safety, and the departnent agrees wth the
physician's assessnent, the child may be left in the parents' hone
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while the departnent proceeds wth reasonable efforts to renedy
parenting deficiencies.

(9) Persons or agencies exchangi ng information under subsection (7)
of this section shall not further dissemnate or release the
information except as authorized by state or federal statute.
Violation of this subsection is a m sdeneanor.

(10) Upon receiving reports of alleged abuse or neglect, the
departnment or |aw enforcenent agency may interview children. The
interviews may be conducted on school prem ses, at day-care facilities,
at the child' s hone, or at other suitable |ocations outside of the
presence of parents. Parental notification of the interview nmust occur
at the earliest possible point in the investigation that wll not
j eopardi ze the safety or protection of the child or the course of the
investigation. Prior to commencing the interview the departnent or |aw
enforcenent agency shall determ ne whether the child wshes a third
party to be present for the interview and, if so, shall make reasonabl e
efforts to accomodate the child' s wishes. Unless the child objects,
the departnent or |aw enforcenent agency shall nake reasonable efforts
to include a third party in any interview so long as the presence of
the third party will not jeopardize the course of the investigation.

(11) Upon receiving a report of alleged child abuse and negl ect,
the departnment or investigating |law enforcenment agency shall have
access to all relevant records of the child in the possession of
mandat ed reporters and their enpl oyees.

(12) In investigating and responding to allegations of child abuse
and neglect, the departnent may conduct background checks as authorized
by state and federal |aw

(13) The departnent shall mintain investigation records and
conduct tinely and periodic reviews of all cases constituting abuse and
negl ect . The departnment shall mintain a log of screened-out

nonabusi ve cases.

((6x3y)) (14) The departnent shall use a risk assessnent process
when investigating alleged child abuse and neglect referrals. The
departnent shall present the risk factors at all hearings in which the
pl acenent of a dependent child is an issue. Substance abuse nust be a
risk factor. The departnent shall, within funds appropriated for this
pur pose, offer enhanced community-based services to persons who are
determ ned not to require further state intervention.
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((24)1)) (15) Upon receipt of a report of alleged abuse or negl ect
the [ aw enforcenent agency may arrange to interview the person making
the report and any collateral sources to determne if any malice is
i nvolved in the reporting.

((+5))) (16) The departnment shall make reasonable efforts to learn
t he nanme, address, and tel ephone nunber of each person making a report
of abuse or neglect under this section. The departnent shall provide
assurances of appropriate confidentiality of the identification of
persons reporting under this section. |If the departnent is unable to
learn the information required under this subsection, the departnent
shall only investigate cases in which: (a) The departnment believes
there is a serious threat of substantial harm to the child; (b) the
report indicates conduct involving a crimnal offense that has, or is
about to occur, in which the child is the victim or (c) the departnent
has, after investigation, a report of abuse or neglect that has been
founded with regard to a nmenber of the household wthin three years of
recei pt of the referral.

Sec. 4. RCW 74.15.030 and 2006 c 265 s 402 and 2006 ¢ 54 s 8 are
each reenacted and anmended to read as foll ows:

The secretary shall have the power and it shall be the secretary's
duty:

(1) In consultation wth the <children's services advisory
commttee, and with the advice and assi stance of persons representative
of the various type agencies to be licensed, to designate categories of
facilities for which separate or different requirenents shall be
devel oped as may be appropriate whether because of variations in the
ages, sex and other characteristics of persons served, variations in
t he purposes and services offered or size or structure of the agencies
to be licensed hereunder, or because of any other factor relevant
t her et o;

(2) In consultation wth the <children's services advisory
commttee, and with the advice and assi stance of persons representative
of the various type agencies to be l|icensed, to adopt and publish
m ni mum requirenents for licensing applicable to each of the various
categories of agencies to be |icensed.

The m ni numrequirenents shall be [imted to:

SSB 5774 p. 10
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(a) The size and suitability of a facility and the plan of
operation for carrying out the purpose for which an applicant seeks a
i cense;

(h) ((Fhe—eharacter—swtabi-Hty—and—conpetence—el—an—agencey—and

[l
a¥a A N N ala¥a a N
Ci Ci Vv C vaw \/ \/

{¢y)) Obtaining background information and any out-of-state
equi valent, to deternine whether the applicant or service provider is

disqualified and to determne the character, conpet ence, and
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suitability of an agency, the agency's enpl oyees, volunteers, and other
persons associated with an agency;

(c) Conducting background checks for those who will or nay have
unsupervi sed access to children, expectant nothers, or individuals with
a devel opnental disability;

(d) Obtaining child protective services information or records
mai ntained in the departnent case nmanagenent information system No
unfounded allegation of child abuse or neglect as defined in RCW
26.44.020 may be disclosed to a child-placing agency, private adoption
agency, or any other provider licensed under this chapter;

(e) Submtting a fingerprint-based background check through the
Washi ngton state patrol under chapter 10.97 RCWand through the federal
bureau of investigation for:

(i) Agencies and their staff, volunteers, students, and interns
when the agency is seeking license or relicense,;

(ii) Foster care and adoption placenents; and

(iii) Any adult living in a hone where a child may be pl aced,;

(f) If any adult living in the hone has not resided in the state of
Washington for the preceding five years, the departnent shall review
any child abuse and neglect registries maintained by any state where
the adult has resided over the preceding five years;

(g) The cost of fingerprint background check fees will be paid as
required in section 1 of this act;

(h) National and state background information nust be used solely
for the purpose of determning eligibility for a license and for
determ ning the character, suitability, and conpetence of those persons
or agencies, excluding parents, not required to be l|licensed who are
aut horized to care for children or expectant nothers;

(1) The nunber of qualified persons required to render the type of
care and treatnent for which an agency seeks a |icense;

(()) (J) The safety, cleanliness, and general adequacy of the
prem ses to provide for the confort, care and well-being of children,
expectant nothers or devel opnental ly di sabl ed persons;

((y)) (K) The provision of necessary care, including food,
cl ot hi ng, supervision and discipline; physical, nmental and social well-
bei ng; and educational, recreational and spiritual opportunities for
t hose served

SSB 5774 p. 12
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(()) (1) The financial ability of an agency to conply wth
m ni mum requi renments established pursuant to chapter 74.15 RCW and RCW
74.13.031; and

(((¢)) (M The mai ntenance of records pertaining to the adm ssion,
progress, health and di scharge of persons served,

(3) To investigate any person, including relatives by blood or
marri age except for parents, for character, suitability, and conpetence
in the care and treatnent of children, expectant nothers, and
devel opnmental | y di sabled persons prior to authorizing that person to
care for children, expectant nothers, and devel opnentally disabled
per sons. However, if a child is placed with a relative under RCW
13.34.065 or 13.34.130, and if such relative appears otherw se suitable
and conpetent to provide care and treatnent the crimnal history
background check required by this section need not be conpl eted before
pl acenment, but shall be conpleted as soon as possible after placenent;

(4) On reports of alleged child abuse and neglect, to investigate
agenci es in accordance with chapter 26.44 RCW including child day-care
centers and famly day-care honmes, to determ ne whether the alleged
abuse or negl ect has occurred, and whether child protective services or
referral to a | aw enforcenent agency is appropriate;

(5 To issue, revoke, or deny licenses to agencies pursuant to
chapter 74.15 RCW and RCW 74.13.031. Li censes shall specify the
category of care which an agency is authorized to render and the ages,
sex and nunber of persons to be served;

(6) To prescribe the procedures and the form and contents of
reports necessary for the admnistration of chapter 74.15 RCW and RCW
74.13.031 and to require regular reports fromeach |icensee;

(7) To inspect agencies periodically to determ ne whether or not
there is conpliance with chapter 74.15 RCW and RCW 74.13.031 and the
requi renents adopted hereunder;

(8) To review requirenents adopted hereunder at |east every two
years and to adopt appropriate changes after consultation with affected
groups for child day-care requirenents and with the children's services
advi sory conmttee for requirenents for other agencies;

(9) To engage in negotiated rule making pursuant to RCW
34.05.310(2)(a) with the exclusive representative of the famly child
care licensees selected in accordance with RCW 74.15.--- (section 6

p. 13 SSB 5774
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chapter 54, Laws of 2006) and wth other affected interests before
adopting requirenments that affect famly child care |icensees; and

(10) To consult with public and private agencies in order to help
them inprove their nethods and facilities for the care of children
expectant nothers and devel opnental | y di sabl ed persons.

~-- END ---
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