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S-0985. 2

SENATE BI LL 5619

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on

By Senators Pflug, Keiser, Parlette, Mrr, Winstein, Fairley,
Kastama, Kline and Kohl -Wel |l es

Read first time 01/25/2007. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Relating to infornmed consent to health care; anmending RCW
7.70.020, 7.70.040, 7.70.050, and 7.70.060; creating a new section; and
provi ding an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) Qur legal standard for inforned consent
nmust bal ance beneficence and respect for patient autonony, should tip
in favor of autonony in an equally bal anced situation, should strive
to protect patients' ability to obtain information and participate in
treatnent decision making, should permt health care providers to
present and support their nedical opinions, as well as provide health
care providers with a clear understanding of what other information
shoul d be disclosed. Under such a standard, the health care providers
should: (a) Provide the patient with unbiased information on the risk
and benefits of all treatnent options; (b) give the patient the health
care provider's professional advice; (c) assist the patient in
identifying the patient's own values; and (d) decide with the patient
whi ch treatnent choice is best.

(2) Shared decision nmaking is a process in which the health care
provider shares wth the patient all relevant risk and benefit
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information on all treatnent alternatives and the patient shares with
the physician all relevant personal information that m ght nake one
treatnent or side effect nore or less tolerable than others. The goal
of shared decision making is for the patient and physician to feel they
fully understand the nature of the procedure, the risk and benefits, as
well as the individual values and preferences that influence the
treat ment decision, such that both are willing to sign a statenent of
agreenent that they both fully understand the treatnent choice.

The |l egislature finds that shared deci sion naki ng between providers
and patients in the choice of health care treatnents inproves health
out cones, reduces nedical errors, and better ensures the provision of
cost-effective care. Although not all information is available with
regard to all treatnent options, all relevant and avail abl e treat nent
i nformati on nmust be shared with the patient to help with the patient's
deci si on maki ng. The legislature intends that a patient-oriented
standard of disclosure neans that the health care provider is required
to engage in the process of shared decision naking with the patient.

(3) The legislature finds that w despread variation in nedical
practices and outconmes in seemingly simlar populations has raised
serious concerns about the quality of health care. The | egislature
further finds these variations also reflect inadequate appreciation for
the inportance of individual patients' well-infornmed preferences for
care and subsequent health outcones. The legislature finds that
patient preference-sensitive care conprises treatnents that involve
significant trade-offs affecting the patient's quality and/or |ength of
life. The legislature finds that decisions about these interventions
ought to reflect patients' personal values and preferences, and ought
to be made only after patients have enough information to make an
i nformed choi ce. The legislature intends to enpower patients and
i nprove patient-centered decision quality.

(4) The legislature finds that reasonable people may differ
substantially on the anmount and content of information they would find
significant in deciding to wundergo a specific treatnent. The
| egislature finds that in order to ensure that patients have the
information they require to make an inforned patient choice, physicians
shoul d disclose all information that a reasonabl e person coul d consi der
significant in making a treatnment decision.
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The legislature finds that one potential nethod for providing
appropriate information to patients is via certified patient decision
aids. Patient decision aids assist physicians to deliver: (a) High-
quality, up-to-date information about the condition, including the
risks and benefits of available options and, if appropriate
information on the limts of scientific know edge about outcones; (b)
values clarification to help patients sort out their values and
preferences, and (c) guidance or coaching in deliberation, designed to
i nprove the patient's involvenent in the decision process.

(5 The Ilegislature concludes that our state |aws regarding
i nformed consent nust be nodified to becone nore patient-oriented. The
| egi slature believes that when patients are inforned about treatnent
options and have reviewed patient information about their treatnent,
they are better able to choose and consent to or refuse a nethod of
treatnent. The legislature also finds that patients have a duty to be
sure they understand the information they have been given, even if it
means goi ng over the information several tines with their health care
provi der.

Sec. 2. RCW7.70.020 and 1995 ¢ 323 s 3 are each anended to read
as follows:

(1) As used in this chapter "health care provider" neans either:

(()) (a) A person licensed by this state to provide health care
or related services, including, but not I|imted to, a I|icensed
acupuncturist, a physician, osteopathic physician, dentist, nurse,
optonetrist, podiatric physician and surgeon, chiropractor, physica
t her api st psychol ogi st , phar maci st opti ci an, physi ci an((-s))
assi st ant, m dwi f e, ost eopat hi c physi ci an's assi st ant, nurse
practitioner, or physician's trained nobile intensive care paranedic,
i ncluding, in the event such person is deceased, his or her estate or
personal representative;

((2)) (b) An enployee or agent of a person described in ((part
H—abeve)) (a) of this subsection, acting in the course and scope of
his or her enploynent, including, in the event such enpl oyee or agent
i s deceased, his or her estate or personal representative; or

((3))) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in ((part+—b-
abeve)) (&) of this subsection, including, but not limted to, a
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hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative.

(2) "Patient decision aid" neans: (a) H gh-quality, up-to-date
information about the condition, including risk and benefits of
available options and, if appropriate, a discussion of the limts of
scientific know edge about outcones; (b) values clarification to help
patients sort out their values and preferences; and (c) gquidance or
coaching in deliberation, designed to inprove the patient's invol venent

in the decision process. The patient decision aid nust be credential ed

by a national credentialing organization approved by the health care
authority upon a denonstration that it is conpetently devel oped; that
it provides a bal anced presentation of treatnent options benefits and
harns; and that the patient decision aid is efficacious at inproving
deci sion nmeking through a rigorous evaluation process.

(3) "Shared decision nmaking" neans a process in which the physician

discloses to the patient the risks and benefits associated with al
treatnent alternatives, including no treatnent, that a reasonable
person in the patient's situation could consider significant in
selecting a particular path of nedical care. The patient then shares
with the physician all relevant personal information that m ght nake
one treatnent or side effect nore or less desirable than others.

Sec. 3. RCW7.70.040 and 1983 ¢ 149 s 2 are each anmended to read
as follows:

The follow ng shall be necessary elenents of proof that injury
resulted fromthe failure of the health care provider to follow the
accepted standard of care:

(1)(a) The health care provider failed to exercise that degree of
care, skill, and |earning expected of a reasonably prudent health care
provider at that tinme in the profession or class to which he or she
belongs, in the state of Washington, acting in the sanme or simlar
ci rcunst ances; and

((2)) (b) Such failure was a proximate cause of the injury
conpl ai ned of ;. _or
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(2)(a) The health care provider failed to engage in shared deci sion
maki ng with the patient; and
(b) Such failure was the proximte cause of the injury.

Sec. 4. RCW 7.70.050 and 1975-'76 2nd ex.s. ¢ 56 s 10 are each
anmended to read as foll ows:

(1) The followi ng shall be necessary elenents of proof that injury
resulted from health care in a civil negligence case or arbitration
involving the issue of the alleged breach of the duty to secure an
i nformed consent by a patient or his or her representatives against a
heal th care provider:

(a) That the health care provider failed to informthe patient of
a ((mater+al)) relevant fact or facts relating to the treatnent;

(b) That the patient consented to the treatnent w thout being aware
of or fully informed of such ((matertal)) relevant fact or facts;

(c) That ((a—+reasenrably—prudent)) the patient ((urder—simtlar
etreunstances)) woul d not have consented to the treatnent if inforned
of such ((mater+al)) relevant fact or facts;

(d) That the treatnment in question proximately caused injury to the
patient.

(2) Under the provisions of this section a fact is defined as or
considered to be a ((rater+al)) relevant fact, if a reasonably prudent
person in the position of the patient or his or her representative
((wewld)) could attach significance to it deciding whether or not to
submt to the proposed treatnent.

(3) ((Mater+al)) Relevant facts under the provisions of this
section which nust be established by expert testinony shall be either:

(a) The nature and character of the treatnment proposed and
adm ni st ered;

(b) The anticipated results of the treatnent proposed and
adm ni st ered;

(c) The recogni zed possible alternative forns of treatnent; or

(d) The recognized serious possible risks, conplications, and
anticipated benefits involved in the treatnent admnistered and in the
recogni zed possible alternative fornms of treatnent, i ncl udi ng
nont r eat ment .

(4) If a recogni zed health care energency exists and the patient is
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not legally conpetent to give an infornmed consent and/or a person
| egal ly authorized to consent on behalf of the patient is not readily
avail abl e, his or her consent to required treatnent will be inplied.

Sec. 5. RCW 7. 70. 060 and 1975-'76 2nd ex.s. ¢ 56 s 11 are each
anmended to read as foll ows:

(1) Once the patient: (a) Understands the risk or seriousness of
the disease or condition to be prevented: (b) understands the avail able
tr eat nent al ternatives, i ncl udi ng t he ri sks, benefits, and

uncertainties; and (c) has weighted his or her values regarding the
potential benefits and harns associated with the services, then the
patient nmay engage in the treatnent decision-nmaking process at a |evel
he or she feels appropriate and select a final treatnent plan.

(2) Both the physician and the patient nmust sign an inforned
consent formthat sets forth that: (a) The patient and the physician
engaged in shared decision naking; (b) the patient acknow edges receipt
of risk and benefit infornmation on all treatnent alternatives; (c) the
patient has had the opportunity to ask questions and receive additional
information; and (d) the patient and physician have agreed upon the
listed treatnent option.

(3) If a patient while legally conpetent, or his or her
representative if he or she is not conpetent, signs a consent form
after participating in shared decision nmaking in conjunction with the
use of a patient decision aid which sets forth the follow ng, the
signed consent form shall constitute prima facie evidence that the
patient gave his or her infornmed consent to the treatnment adm nistered
and the patient has the burden of rebutting this by a preponderance of
t he evi dence:

((5)) (a) A description, in |anguage the patient could reasonably
be expected to understand, of:

(())) (i) The diagnosis;

(ii) The seriousness of the diagnosis;

(iii) The nature and character of ((t+he—proposed)) nethods of

treatnent that were recommended;
( { (h—TFhe—antteipated—resuts—olthe proposed—treabnent—
£¢)r)) (iv) The other recogni zed ((pesstble—alternativefornms——of))

treatnent options, including nontreatnent; ((and
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£)r)) (v) The benefits of the recommended and alternative
treatnents, including nontreatnent;

(vi) The recognized ({ sertous——possible)) risks((s)) and
conmpl i cati ons( ( —and—anticipated-benettts—invoelved—inthetreatwent—and
Hr—the recognizedposstble)) of the recommended and alternative ((ferrs
of treatrent—ineluding—nontreatrent)) treatnents;

(vii) The disconforts associated with the treatnents;

(viii) The nethods that will be used to prevent or relieve these
di sconforts;

(ix) The recognized side effects of the treatnent - inmmediate,
short term and long term

(x) The inpact treatnent, or not having treatnent, wll have on

normal functions and activities;

(xi) Length of treatnent;

(xii) Length of tinme before resunption of normal activities; and

(xiii) Cost of treatnent;

((2)) (b) O as an alternative, a statenent that the patient
elects not to be infornmed of the elenents set forth in (a) of this
subsection (({H—ef—this—seetion)).

(4) Failure to use a form shall not be adm ssible as evidence of
failure to obtain inforned consent.

NEW SECTION. Sec. 6. (1) This act takes effect January 1, 2009.

(2) The health care authority may take steps before the effective
date of this act to select and approve a patient decision aid so that
it is available on the effective date of this act.

~-- END ---
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