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S-1737.3

SUBSTI TUTE SENATE BI LL 5547

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Conmttee on Health & Long-Term Care (originally sponsored
by Senators Kline, Delvin, Fairley, Kohl-Wlles, Keiser, Pflug,
Franklin, Brandland, Marr, Regala, Rasnussen, Roach, Parlette, Shin,
McAuliffe and Hew tt)

READ FI RST TI ME 02/ 15/ 07.

AN ACT Relating to the office of the onbudsman for persons wth
devel opnental disabilities; and adding a new chapter to Title 43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Advisory conmmttee" mnmeans the developnental disabilities
onbudsman consuner advisory commttee established in section 4 of this
act .

(2) "Council"™ nmeans the devel opnental disabilities council.

(3) "Ofice" neans the office of the onbudsman for persons with
devel opnental disabilities.

(4) "Orbudsman" neans the onbudsman for persons wth devel opnent al
di sabilities.

NEW SECTION. Sec. 2. An office of the onmbudsman for persons with
devel opnental disabilities is created for the purpose of pronoting
public awareness and understanding of developnental disabilities,
identifying systemissues, and nonitoring and ensuring conpliance with
adm ni strative acts, relevant statutes, rules, and policies pertaining
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to services for persons with devel opnental disabilities and to ensure
that services and supports are of good quality and inprove a person's
quality of |ife. The onbudsman shall be an independent function wthin
state governnent and shall exercise his or her powers and duties
without interference from either public or private agencies or
or gani zati ons.

NEW SECTION. Sec. 3. (1) The council shall select the onmbudsman
and contract with a nonprofit agency to house the office. The
onbudsman shall be a person of recognized judgnent, independence,
objectivity, and integrity, and shall be qualified by training or
experience, or both, in developnmental disability services |aw, policy,
and advocacy within the system of devel opnental disabilities services.
Prior to selecting the onbudsnman, the council shall consult wth, and
may receive recomendations from the appropriate commttees of the
| egi sl ature and devel opnental disabilities stakeholders regarding
candi dates for consideration as the onbudsman. The nonprofit agency
housing the office shall: (a) Not be a provider of supports or
services to persons with developnmental disabilities; (b) agree to
assunme fiduciary responsibility for the office; and (c) agree not to
interfere with the independence of the onbudsman in his or her
performance of the duties set forth in section 4 of this act.

(2) The person selected to be the onbudsnman shall hold the position
for a termof five years and shall continue to hold the position until
reappoi nted or until his or her successor is appointed. The counci
may renove the onbudsman only for neglect of duty, msconduct, or
inability to perform duties. Any vacancy shall be filled by simlar
selection for the remai nder of the unexpired term The council shal
solicit recomendations from the devel opnmental disabilities onbudsman
advi sory commttee, established in section 5 of this act, as to whether

or not to reappoint the onbudsnan to another five-year term If the
counci| decides not to reappoint the onmbudsman, the process set forth
in subsection (1) of this section will be used to select a new
onbudsman.

NEW SECTION. Sec. 4. The onbudsman shall perform the follow ng
duti es:
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(1) Provide information as appropriate on the rights and
responsibilities of individuals wth devel opnental disabilities
recei ving services, and on the procedures for providing these services;

(2) Inpartially investigate, upon his or her own initiative, or
upon receipt of a conplaint, an admnistrative act alleged to be
contrary to law, rule, or policy, inposed without an adequate statenent

of reason, or based on irrelevant, immaterial, or erroneous grounds,
including acts related to the admnistration of trust funds for speci al
needs that result from a nedical nmalpractice or personal injury

settlenent; develop findings in each case; and, to the extent the
findings favor the conplainant with a devel opnental disability, follow
through on behalf of the conplainant to the resolution of the
conpl ai nt. However, the onbudsman may decline to investigate any
conpl aint as provided by rul es adopted under this chapter;

(3) Submt a witten progress report in formats accessible to
advisory conmttee nmenbers at |east two weeks prior to each of four
quarterly neetings of the advisory committee;

(4) Submt an annual report to the governor and the |egislature
descri bing i ssues and concerns regarding the policies, procedures, and
practices within the devel opnental disabilities service delivery system
that may need to be addressed through systemreform The devel opnent al
disabilities service delivery system includes but is not l[imted to
prograns or individuals under contract to provide services, state
licensed facilities, and state institutions serving persons wth
devel opnental disabilities.

(5) Grant the appropriate commttees of the |egislature access to
all relevant records in the possession of the onbudsman unless
prohi bited by | aw, and

(6) Adopt rules necessary to inplenent this chapter

NEW SECTION. Sec. 5. A developnental disabilities onmbudsman
consuner advisory conmmttee of nine people shall be established with a
majority of the conposition being individuals wth devel opnental
disabilities or famly nenbers of individuals wth devel opnental
disabilities. Five of the nenbers shall be appointed by the governor;
at | east one of the governor's appointees shall be an imediate famly
menber of a person with a developnental disability living in an
institution and at | east one of the governor's appointees shall be an
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i medi ate famly nmenber of a person with a devel opnental disability in
a noninstitutional setting. Two of the nmenbers shall be appointed by
the council, and two of the nenbers shall be appointed by the
Washi ngton protection and advocacy system At |east one each of the
appoi ntees of the council and the Washington protection and advocacy
system shall be individuals with developnental disabilities. The
advi sory commttee shall produce an annual witten evaluation of the
onbudsman program whi ch shall be approved by a majority of the advisory
commttee and submtted to the council no later than August 31st of
each year. Three nonths prior to the end of the onbudsman term the
advi sory commttee shall submt a recomrendation to the council as to
whet her or not they believe the onbudsman shoul d be reappointed with an
expl anation as to why they reached this conclusion. Advisory conmttee
menbers shall serve for three-year terns with a limt of two
consecutive ternms. Initial nenbers shall be appointed to term/| engths
necessary to assure that the ternms of three nmenbers expire each year.
Menbers appoi nted to a vacancy that canme about prior to the expiration
of a three-year termshall be appointed to conplete that term Menbers
who serve l|less than one-half of their predecessor's term nay be
appointed to two nore ternms. Advisory council neetings shall be open
and allow tine for public coment.

NEW SECTION. Sec. 6. The onmbudsman shall treat all matters under
investigation, including the identities of service recipients,
conpl ainants, and individuals from whom information is acquired, as
confidential, except as far as disclosures may be necessary to enable
t he onmbudsman to perform the duties of the office and to support any
recommendations resulting from an investigation. Upon receipt of
information that by law is confidential or privileged, the onmbudsman
shall maintain the confidentiality of the information and shall not
further disclose or dissemnate the infornmation, except as provi ded by
applicable state or federal law. Investigative records of the office
are confidential and are exenpt from public disclosure under chapter
42.56 RCW

NEW SECTION. Sec. 7. Neither the onbudsman nor the onbudsman's
staff nmay be conpelled, in any judicial or adm nistrative proceedi ng,
to testify or to produce evidence regarding the exercise of the
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official duties of the onbudsman or of the onbudsman's staff. Al
related nenoranda, work product, notes, and case files of the
onbudsman's office are confidential, are not subject to discovery,
judicial or admnistrative subpoena, or other nethod of |[egal
conpul sion, and are not admssible in evidence in a judicial or
adm ni strative proceedi ng.

NEW SECTION.  Sec. 8. (1) | denti fyi ng i nformation about
conpl ai nants or w tnesses shall not be subject to any nethod of I egal
conmpul sion, nor shall such information be revealed to the governor
except under the follow ng circunstances:

(a) The conplainant or w tness waives confidentiality;

(b) Under a legislative subpoena when there is a |egislative
investigation for neglect of duty or msconduct by the onbudsman or
onbudsman's office when the identifying information is necessary to the
i nvestigation of the onbudsman's acts;

(c) Under an investigation or inquiry by the governor as to negl ect
of duty or m sconduct by the onmbudsman or onbudsman's office when the
identifying information is necessary to the investigation of the
onbudsman's acts.

(2) For the purposes of this section, "identifying information"
includes the conplainant's or wtness's nanme, |ocation, telephone
nunber, |ikeness, social security nunber or other identification

nunber, or identification of imediate famly nenbers.

NEW SECTION. Sec. 9. The privilege described in section 7 of this
act does not apply when:

(1) The onmbudsman or onbudsman's staff nenber has direct know edge
of an alleged crime, and the testinony, evidence, or discovery sought
is relevant to that allegation;

(2) The onbudsman or a nenber of the onbudsman's staff has received
a threat of, or beconmes aware of a risk of, inmnent serious harmto
any person, and the testinony, evidence, or discovery sought 1is
relevant to that threat or risk; or

(3) The onbudsnan has been asked to provide general information
regardi ng the general operation of, or the general processes enpl oyed
at, the onmbudsman's office.
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NEW SECTION.  Sec. 10. (1) An enployee of the office is not liable
for good faith performance of responsibilities under this chapter.

(2) No discrimnatory, disciplinary, or retaliatory action may be
taken against an enployee of the departnment of social and health
services, an enployee of a contracting agency of the departnent of
social and health services, or a famly nenber or recipient of
devel opnmental disabilities services for any conmunication nade, or
informati on given or disclosed, to aid the office in carrying out its
responsibilities, unless the comunication or information is nmade,
given, or disclosed maliciously or without good faith. This subsection
is not intended to infringe on the rights of the enpl oyer to supervi se,
discipline, or term nate an enpl oyee for other reasons.

(3) Al comunications by an onbudsman, if reasonably related to
the requirements of that individual's responsibilities under this
chapter and done in good faith, are privileged under RCW9.58. 070 and
that privilege shall serve as a defense in any action in libel or
sl ander .

NEW SECTION. Sec. 11. When the onbudsman or onbudsman's staff
menber has reasonable cause to believe that any public official,
enpl oyee, or other person has acted in a manner warranting crimnal or
di sci plinary proceedings, the onbudsman or onbudsman's staff nenber
shall report the matter, or cause a report to be made, to the
appropriate authorities.

NEW SECTION. Sec. 12. The departnment of social and health
servi ces shall

(1) Allow the onmbudsman or the onbudsman's designee to communi cate
privately wth any person wth developnental disabilities who is
recei ving services through the departnent for the purposes of carrying
out its duties under this chapter;

(2) Permt the onbudsman or the onbudsman's designee physical
access to state institutions serving persons wth devel opnmental
disabilities, and state-licensed facilities or residences for the
pur poses of carrying out its duties under this chapter; and

(3) Upon the onbudsman's request, grant the onbudsman or the
onbudsman's designee the right to access, inspect, and copy al
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relevant information, records, or docunents in the possession or
control of the departnent that the onbudsman considers necessary in an
i nvesti gati on.

NEW SECTION. Sec. 13. The onbudsman shall coll aborate and have
menor anda of agreenent with the |long-term care onbudsman, the famly
and chil dren onbudsman, the Washi ngton protection and advocacy system
the nmental health onbudsnen, and the special education onbudsman to
clarify authority in those situations where their mandates overl ap
The onbudsman shall report to the legislature on the content of the
menor anda of agreenent and how overl apping authority has been clarified
by January 1, 2008.

The onbudsman nmay recommend changes in the procedures for
addressing the needs of persons with devel opnental disabilities and
share themw th the council and the WAshi ngton protection and advocacy
system

NEW SECTION. Sec. 14. The onbudsman shall give priority for its
services to clients of the department of social and health services
di vi sion of devel opnental disabilities who are receiving, are eligible
for, or have applied for services.

NEW SECTION. Sec. 15. Sections 1 through 14 of this act
constitute a new chapter in Title 43 RCW

~-- END ---
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