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SENATE BI LL 5406

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on
By Senators Kline, Fairley and Fraser

Read first time 01/18/2007. Referred to Committee on Governnent
Operations & El ections.

AN ACT Relating to state enployee whistleblower protection; and
anmendi ng RCW 42. 40. 020 and 42. 40. 050.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW42.40.020 and 1999 ¢ 361 s 1 are each anended to read
as follows:

As used in this chapter, the terns defined in this section shal
have the neanings indicated unless the context clearly requires
ot herw se.

(1) "Abuse of authority" neans: Use of power and authority in a
manner  t hat is intimdating, coercive, or deneani ng; willful

mal f easance; or w llful omssion to perform a duty that adversely

af fects the rights of another person and results in inproper personal

gai n or advant age.

(2) "Auditor" nmeans the office of the state auditor.

((2»)) (3) "Enployee" neans any individual enployed or holding
office in any departnent or agency of state governnent.

((63))) (4) "Good faith" neans a reasonable basis in fact for the
conmmuni cat i on. "Good faith" is |acking when the enployee knows or
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reasonably ought to know that the report is malicious, false, or
frivol ous.

((4))) (5) "G oss mismanagenent” neans the arbitrary or capricious
exerci se of managenent responsibilities in a manner grossly deviating
fromthe standard of care or conpetence that a reasonable person would
observe in the sane situation

(6) "Goss waste of funds" neans to spend or use funds or to all ow
funds to be used without valuable result in a manner grossly deviating
fromthe standard of care or conpetence that a reasonabl e person woul d
observe in the sane situation

((65))) () (a) "Inproper governnental action" nmeans any action by
an enpl oyee undertaken in the performance of the enployee's officia
duti es:

(1) Wiichis ((Fa}b)) a gross waste of public funds or resources as
defined in this section;

(i) Wiich is in violation of federal or state law or rule, if the
violation is not nerely technical or of a mninumnature; ((e+))

(iii1) Waich is of substantial and specific danger to the public
heal th or safety;

(iv) Wiich is gross m smanagenent as defined in this section;

(v) Which is an abuse of authority as defined in this section; or

(vi) Wiich inpedes the communication of scientific opinion or
alters technical findings without scientifically valid justification.

(b) "lnproper governnental action" does not include personnel
actions, for which other renedies exist, including but not limted to
enpl oyee grievances, conplaints, appointnents, pronotions, transfers,
assi gnnent s, reassi gnnments, rei nstatenents, restorations,
reenpl oynents, performance eval uations, reductions in pay, dismssals,
suspensions, denotions, violations of the state civil service |aw,
al | eged | abor agr eenent vi ol ati ons, repri mands, cl ai ns of
discrimnatory treatnent, or any action which my be taken under
chapter 41.06 RCW or other disciplinary action except as provided in
RCW 42. 40. 030.

((66))) (8) "Substantial and specific danger"” neans a risk of
serious injury, illness, peril, or loss, to which the exposure of the
public is a gross deviation from the standard of care or conpetence
whi ch a reasonabl e person woul d observe in the sanme situation
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((6H)) (9) "Use of official authority or influence" includes
taking, directing others to take, recommending, processing, or
approving any personnel action such as an appointnent, pronotion,
transfer, assi gnnent , reassi gnnment, rei nst at enent, restoration,
reenpl oynent, performance evaluation, or any adverse action under
chapter 41.06 RCW or other disciplinary action.

((68))) (10) "Whistleblower" neans an enployee who in good faith
reports alleged i nproper governnental action to the auditor, initiating
an investigation under RCW 42.40.040. For purposes of the provisions
of this chapter and chapter 49.60 RCW relating to reprisals and
retaliatory action, the term "whistleblower"” also neans: (a) An
enpl oyee who in good faith provides information to the auditor in
connection with an investigation under RCW 42.40.040 and an enpl oyee
who is believed to have reported asserted inproper governnental action
to the auditor or to have provided information to the auditor in
connection with an investigation under RCW42.40.040 but who, in fact,
has not reported such action or provided such information; ((e+)) (b)
an enployee who in good faith identifies rules warranting review or
provides information to the rules review conmttee, and an enpl oyee who
is believed to have identified rules warranting review or provided
information to the rules review comnmttee but who, in fact, has not
done so; or (c) an enployee who refuses to obey an order that he or she
believes in good faith would require himor her to violate a | aw

Sec. 2. RCW42.40.050 and 1999 c 283 s 1 are each anended to read
as follows:

(1) Any person who ((+s—a—whistleblower—as—defined—+n—RCEW
42 -40-020—and—whe)) has been subjected to workplace reprisal or
retaliatory action and who is a whistleblower, as defined in RCW
42.40.020, or has reported the alleged occurrence of inproper
governnental action to a public body is presuned to have established a
cause of action for the renedi es provided under chapter 49.60 RCW

(a) For the purpose of this section, "public body" neans the
enpl oyee's  supervi sor, | aw enforcenent, the attorney general,
l egislative and executive branches of governnent, a court of |law, and
ot her governnental authorities.

(b) For the purpose of this section, "reprisal or retaliatory
action" neans but is not limted to any of the foll ow ng:
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((&2))) (i) Denial of adequate staff to performduties;

((6by)) (ii) Frequent staff changes;

((€e))) (iii) Frequent and undesirable office changes;

((€8)y)) (iv) Refusal to assign neaningful work;

((€e1)) (V) Unwarranted and unsubstantiated |letters of reprinmand or
unsati sfactory performance eval uati ons;

((H)) (vi) Denotion;

((€e))) (vii) Reduction in pay;
((h))) (wiii) Denial of pronotion;
((&)) (ix) Suspension;

(()) (x) Dismssal;

((%)»)) (xi) Denial of enploynent;

((H)) (xii) A supervisor or superior encouraging cowrkers to
behave in a hostile manner toward the whistlebl ower; and
((M)) (xiii) A change in the physical |ocation of the enployee's

wor kpl ace or a change in the basic nature of the enployee's job, if
either are in opposition to the enpl oyee's expressed w sh.

(2) The agency presuned to have taken retaliatory action under
subsection (1) of this section may rebut that presunption by proving by
a preponderance of the evidence that the agency action or actions were
justified by reasons wunrelated to the enployee's status as a
whi st | ebl ower.

(3) Nothing in this section prohibits an agency from maki ng any
deci sion exercising its authority to term nate, suspend, or discipline
an enployee who engages in workplace reprisal or retaliatory action
agai nst a whistleblower. However, the agency al so shall inplenment any
order under chapter 49.60 RCW (other than an order of suspension if the
agency has termnated the retaliator).

~-- END ---
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