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SUBSTI TUTE SENATE BI LL 5350

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Commttee on Judiciary (originally sponsored by Senators
Kl'i ne and Har grove)

READ FI RST TI ME 02/07/07.

AN ACT Relating to tel ephone records; anending RCW 9. 26A. 140 and
19. 86. 090; and addi ng a new section to chapter 19.86 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9. 26A. 140 and 2006 ¢ 193 s 1 are each anended to read
as follows:

(1) A person is qguilty of the wunauthorized sale, transfer, or
procurenent of telephone records if the person:

(a) ((+ntenttonallby)) Knowingly sells or transfers wthout
consideration to any public or private third party the tel ephone record
of any resident of this state without the authorization of the custoner
to whom the record pertains;

(b) By fraudul ent, deceptive, or false nmeans obtains the tel ephone
record of any resident of this state to whomthe record pertains;

(c) Know ngly purchases the tel ephone record of any resident of
this state without the authorization of the custonmer to whomthe record
pertains; or

(d) Knowi ngly receives the tel ephone record of any resident of this
state without the authorization of the custoner to whom the record
pertains.
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(2) This section does not apply to:

(a) Any action by a governnent agency, or any officer, enployee, or
agent of such agency, to obtain tel ephone records in connection with
the performance of ((t+he—eoffHet+al)) rate setting duties of the agency;

(b) A telecomuni cations conpany that obtains, uses, discloses, or
permts access to any tel ephone record, either directly or indirectly
through its agents, that is:

(1) Wth the awmful consent of the custoner or subscriber;

(1i1) Authorized by law,_ including, but not limted to:

(A) Providing telephone records to a governnent agency, or any
officer, enployee, or agent of such agency, in response to a judicial
subpoena, for which notice to the custoner to whomthe records pertain
shall not be required; or

(B) Providing telephone records in response to discovery in civi
or crimnal litigation, wth respect to one or nore persons who are
gi ven notice and an opportunity to be heard in a judicial proceeding;

(1i1) Necessarily incident to the rendition of the service or to
the protection of the rights or property of the provider of that
service, or to protect users of those services and other carriers from
fraudul ent, abusive, or unlawful wuse of, or subscription to, such
services; or

(tv) In connection with the sale or transfer of all or part of its
busi ness, or the purchase or acquisition of a portion or all of a
busi ness, or the mgration of a custoner fromone carrier to another.

(3) A violation of subsection (1)(a), (b), or (c) of this section
is aclass Cfelony. A violation of subsection (1)(d) of this section
IS a gross m sdeneanor.

(4) In a prosecution under subsection (1)(a) of this section, the
state is not required to show that the content of the conversation was
recorded or listened to.

(5) A person who violates this section is subject to I egal action
for injunctive relief and either actual damages, including nental pain
and suffering, or liquidated danages of five thousand dollars per
vi ol ation, whichever is greater. Reasonable attorneys' fees and ot her
costs of litigation are also recoverable.

((65))) (6) The definitions in this subsection apply throughout
this section unless the context clearly requires otherw se.
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(a) "Tel ecomuni cations conpany” has the neaning provided in RCW
9. 26A. 100 and includes "radio conmunications service conpanies" as
defined in RCW 80. 04. 010.

(b) "Tel ephone record"” means information retained by a
t el ecommuni cati ons conpany that relates to the tel ephone nunber dial ed
by the custoner or the incom ng nunber or call directed to a custoner,
or other data related to such calls typically contained on a custoner

tel ephone bill such as the tinme the call started and ended, the
duration of the call, the tinme of day the call was nmade, and any
charges applied. "Tel ephone record” does not include any information

collected and retained by customers wusing caller identification or
other simlar technol ogi es.

(c) "Procure"™ means to obtain by any neans, whether electronically,
in witing, or inoral form wth or wthout consideration.

NEW SECTION. Sec. 2. A new section is added to chapter 19.86 RCW
to read as foll ows:

(1) Aviolation of RCW9. 26A. 140(1)(a) is declared to be an unfair
or deceptive act or practice in the conduct of trade or comerce for
t he purpose of application of this act.

(2) Aviolation shall be found when the violator is in the regular

course of business. The violator need not be in the business of
t el ephone comuni cations, telecomunications, data processing, or
i nformation technol ogy functions that handle billing.

(3) For the purposes of this section, "violator" nmeans a person
firm corporation, or association.

Sec. 3. RCW 19.86.090 and 1987 c 202 s 187 are each anended to
read as foll ows:

Any person who is injured in his or her business or property by a
violation of RCW 19.86.020, 19.86.030, 19.86.040, 19.86.050, ((ef))
19. 86. 060, or section 2 of this act, or any person so injured because
he or she refuses to accede to a proposal for an arrangenent which, if
consunmmated, would be in violation of RCW 19.86.030, 19.86.040,
19. 86.050, ((e+)) 19.86.060, or section 2 of this act, may bring a
civil action in the superior court to enjoin further violations, to
recover the actual damages sustained by himor her, or both, together
with the costs of the suit, including a reasonable attorney's fee, and
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the court may in its discretion, increase the award of damages to an
anobunt not to exceed three tinmes the actual danmages sustained:

PROVI DED, That such increased danage award for violation of RCW
19. 86. 020 may not exceed ten thousand dollars: PROVI DED FURTHER, That

such person may bring a civil action in the district court to recover

his or her actual damages, except for damages whi ch exceed the anount

specified in RCW 3.66.020, and the costs of the suit, including
reasonabl e attorney's fees. The district court may, in its discretion,

increase the award of damages to an anount not nore than three tines

t he actual damages sustained, but such increased danage award shall not

exceed the anobunt specified in RCW3.66.020. For the purpose of this

section "person" shall include the counties, nmunicipalities, and all

political subdivisions of this state.

Whenever the state of Washington is injured by reason of a
viol ati on of RCW 19.86.030, 19.86.040, 19.86.050, ((er)) 19.86.060, or
section 2 of this act, it may sue therefor in the superior court to
recover the actual damages sustained by it and to recover the costs of
the suit including a reasonable attorney's fee.

~-- END ---
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