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S-4930.1

SECOND SUBSTI TUTE SENATE BI LL 5295

State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Senate Human Services & Corrections (originally sponsored by
Senators Kastanma, Swecker , Fraser, Kohl - Wl | es, Marr, Regal a,
Rasnmussen, and MAuliffe)

READ FI RST TI ME 02/ 07/ 08.

AN ACT Relating to creating an office of corrections onbudsman; and
addi ng a new chapter to Title 43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The creation of the office of corrections
onbudsman is intended to assist in strengthening procedures and
practices which | essen the possibility of actions occurring within the
departnment of corrections which may adversely inpact the health,
safety, welfare, and rehabilitation of offenders, and which wl]l
effectively reduce the exposure of the departnent to litigation.

NEW SECTION. Sec. 2. There is hereby created an office of
corrections onbudsman within the office of the governor for the purpose
of providing information to offenders and their famlies; pronoting
publ i ¢ awareness and understandi ng of the rights and responsibilities
of offenders; identifying systemissues and responses for the governor
and the legislature to act upon; and ensuring conpliance wth rel evant
statutes, rules, and policies pertaining to corrections facilities
services, and treatnent of offenders under the jurisdiction of the
depart nent.
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The onbudsman shall report directly to the governor and shall
exercise his or her powers and duties independently of the secretary.

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment” nmeans the departnment of corrections.

(2) "Ofender" neans an offender as defined in RCW9. 94A. 030 who is
under the control of the departnment or its contracted agencies,
entities, or prograns.

(3) "Secretary" nmeans the secretary of the departnent of
corrections.

NEW SECTION. Sec. 4. (1) Subject to confirmation by the senate,
the governor shall appoint an onbudsman who shall be a person of
recogni zed judgnment, independence, objectivity, and integrity, and
shall be qualified by training or experience in corrections |aw and
policy. Prior to the appointnent, the governor shall consult wth, and
may receive recomendations from the appropriate commttees of the
| egi sl ature regarding the selection of the onmbudsman.

(2) The person appoi nted onbudsman shall hold office for a term of
three years and shall continue to hold office until reappointed or
until his or her successor is appointed. The governor may renove the
onbudsman only for neglect of duty, m sconduct, or inability to perform
duti es. Any vacancy shall be filled by simlar appointnment for the
remai nder of the unexpired term

(3) The onmbudsman may enpl oy techni cal experts and ot her enpl oyees
to conplete the purposes of this chapter.

NEW SECTION. Sec. 5. The onbudsman shall:

(1) Provide to the public as appropriate information on the rights
and responsibilities of offenders and their famly nenbers;

(2) Maintain a statewide toll-free telephone nunber, a collect
t el ephone nunber to be operated during normal business hours, a web
site, and a mailing address for the receipt of conplaints and
i nquiries;

(3) Provide information to interested nenbers of the public
regarding the state's correctional system
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(4) Monitor the devel opnent and inplenmentation of federal, state,
and departnental |aws, rules, regulations, and policies with respect to
corrections facilities in Washington state with a view toward the
appropriate health, safety, welfare, and rehabilitation of offenders;

(5) Establish a statewi de uniformreporting systemto collect and
anal yze data relating to conplaints regarding the departnent;

(6) Establish procedures to receive and investigate conpl aints.

(a) The onbudsman may initiate and attenpt to resolve an
i nvestigation upon his or her own initiative, or upon receipt of a
conplaint from a legislator, a nenber of the offender's immedi ate
famly, or an offender under the jurisdiction of the departnent,
i ncludi ng of fenders housed in other states, regarding:

(i) Decisions;

(1i) Adm nistrative actions;

(ti1) Inactions or om ssions;

(1v) Policies;

(v) Procedures and rules; or

(vi) Alleged violations of |aw
of the department which may adversely affect the health, safety,
wel fare, rehabilitation, and rights of offenders.

(b) A person is not entitled as a right to be heard by the
onbudsman. The onbudsman may decline to investigate any conplaint as
provi ded by rul es adopted under this chapter.

(c) If the onbudsman does not investigate a conplaint, the

onbudsman shall notify the conplainant of the decision not to
i nvestigate and the reasons for the decision.
(d) The onbudsman shall not investigate a conplaint from an

enpl oyee of the departnent that relates to the enployee's enpl oynent
relationship with the departnent.

(e) The onmbudsman may refer conplainants and others to appropriate
resources, agencies, or departnents.

(f) The onbudsman shall not levy any fees for the subm ssion or
i nvestigation of conplaints.

(g) Prior to any person in the custody of the departnent obtaining
onbudsman services, the person shall have reasonably pursued a
resolution of the conplaint through any existing internal grievance,
adm ni strative, or appellate procedures. This subsection (6)(g) shal
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not apply to conplaints related to threats of bodily harm including
but not |imted to sexual or physical assaults or the denial of
necessary nedi cal treatnent.

(h) At the conclusion of an investigation of a conplaint, the
onbudsman shall render a decision on the nerits of each conpl aint and
communi cate the decision to the conplainant and to the departnent. The
onbudsman shall state the recommendations and reasons if, in the
onbudsman's opi nion, the department or any enpl oyee thereof shoul d:

(1) Consider the matter further;

(i1) Mdify or cancel any action;

(tit) Alter a rule, practice, or ruling;

(tv) Explain in detail the adm nistrative action in question;

(v) Rectify an om ssion; or

(vi) Take any other action.

(1) I'f the onbudsman so requests, the departnment shall, within the
time specified, inform the onbudsman about the action taken on the
recommendati ons or the reasons for not conplying with them

(j) If the onmbudsman believes that any action or om ssion has or
continues to pose significant prisoner health, safety, welfare, and
rehabilitation issues, the onbudsman shall report the finding to the
governor and the appropriate commttees of the |egislature.

(k) Before announcing a conclusion or recommendation that expressly
or by inplication criticizes a person or the departnent, the onbudsnman
shall consult with that person or the departnent. The onbudsman may
request to be notified by the departnent, within a specified tinme, of
any action taken on any recomrendati on presented.

(1) The onmbudsman shall notify the conpl ainant of the actions taken
by the office and by the departnent;

(7) Submt annually to the governor and the appropriate conmttees
of the |egislature by Novenber 1lst of each year a report analyzing the
work of the office including any recomrendati ons; and

(8) Adopt rules necessary to inplenment this chapter and act in
accordance with the policies and procedures established by the office.

This section shall not be construed as requiring offenders to file
a conplaint with the onbudsnman in order to exhaust available
adm nistrative renmedies for purposes of the prison litigation reform
act of 1995, P.L. 104-134.

2SSB 5295 p. 4



© 00 N O Ol WDN P

N NN NNRRRRRRRRPR R
A W NPEFEP O OOONO OO M WDNEO

25
26
27
28
29
30
31
32
33
34
35
36

NEW SECTION. Sec. 6. (1) The departnent shall permt the
onbudsman or the onbudsman's designee to enter and inspect at any
reasonable tinme any correctional facility for the purpose of carrying
out his or her duties under this chapter.

(2) Upon the onbudsman's request, the departnent shall grant the
onbudsman or the onbudsman's designee the right to access, inspect, and
copy all relevant information, records, or docunents in the possession
or control of the departnent that the onbudsman considers necessary in
an investigation of a conplaint filed under this chapter; and assi st
the onbudsman in obtaining the necessary rel eases of those docunents
which are specifically restricted or privileged for wuse by the
onbudsman.

(3) If the onbudsman or any enployee of the office acting as an
onbudsman who has been delegated in witing the authority granted is
deni ed access to any prem ses under the control of the secretary, the
secretary or the secretary's designee, within twenty-four hours after
the denial, shall give the onbudsman a witten statenent of the reason
for the denial of access.

(4) A state or |ocal governnent agency or entity that has records
that are relevant to a conplaint or an investigation conducted by the
onbudsman shall provide the onbudsman with access to the records.

(5) The departnment shall ensure that correspondence frominmates to
t he onbudsman is not reviewed or inspected, except to ensure that such
correspondence does not contain contraband.

NEW SECTION. Sec. 7. (1) The office of corrections onbudsman
shal | establish confidentiality rules and procedures for al
i nformati on mai ntained by the office.

(2) Investigative records of the office of corrections onbudsman
are confidential and are exenpt from public disclosure under chapter
42.56 RCW during the course of an ongoing investigation. Such records
shal | not be considered privileged or exenpt fromdiscovery in crimnal
proceedings or in civil litigation if otherw se discoverable under the
rules of civil procedure.

(3) Whenever in the course of providing onbudsman services, the
onbudsman or a nenber of the onbudsman's staff becones aware of a
crimnal act or a threat to the health and safety of any individual or
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the security of a correctional facility, the onbudsman shall notify the
secretary and the appropriate facility admnistrator of such act or
threat and the nature and target thereof.

NEW SECTION. Sec. 8. (1) An enployee of the office of corrections
onbudsman is not liable for good faith performance of responsibilities
under this chapter

(2) No discrimnatory, disciplinary, or retaliatory action may be
taken against an enployee of the departnment, an enployee of a
contracting agency of the departnent, an offender, or a nenber of an
offender's immediate famly for any conmuni cati on nade, or information
given or disclosed, to aid the office of corrections onbudsman in
carrying out its responsibilities, wunless the comunication or
information is nmade, given, or disclosed maliciously or wthout good
faith.

(3) A person or the departnment shall not hinder the | awful actions
of the onmbudsman or enployees of the office, or willfully refuse to
conply with |awful demands of the office.

(4) This section is not intended to infringe on the rights of an
enpl oyer to supervise, discipline, or term nate an enpl oyee for other
reasons.

NEW SECTION. Sec. 9. Sections 1 through 8 of this act constitute
a new chapter in Title 43 RCW

~-- END ---
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