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SENATE BI LL 6517

St ate of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on
By Senators Fraser, Poul sen, Pridenore, Rockefeller, Regala and Kline

Read first tinme 01/13/2006. Referred to Conmttee on Water, Energy &
Envi ronnent .

AN ACT Relating to the wuniform environnental covenants act;
amendi ng RCW 70. 105D. 060, 70. 105D. 050, and 70.105D.020; adding a new
chapter to Title 64 RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the national
conference of comm ssioners on uniformstate | aws has devel oped nodel
| egislation called the uniform environnental covenants act. The act
ensures that environnental covenants, recorded wuse restrictions
negotiated in connection w th hazardous waste site cl eanups, and ot her
envi ronnmental response projects are legally valid and enforceable. The
uni form environnental covenants act achieves this objective by
providing clear statutory standards that override court-made doctrines
that do not fit such land cleanup and reuse contexts. The |egislature
further finds that nothing in this chapter will anend or nodify any
|l ocal or state laws that determ ne when environnental covenants are
requi red, when a particular contamnated site nust be cleaned up, or
the standards for a cl eanup.

Adoption of the uniformenvironnmental covenants act in Washi ngton
will provide all participants in a cleanup wth greater confidence that
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environnental covenants and other institutional controls wll be
effective over the life of the cleanup. This wll speed cleanups of
many sites and assist in the recycling of urban brownfield properties
into new econom ¢ uses for the benefit of the citizens of Washi ngton.

Thi s chapter adopts nost provisions of the nodel |egislation while
maki ng nodifications to integrate the uniform environnental covenants
act with Washington's environnental cleanup prograns.

NEW SECTION. Sec. 2. This chapter may be cited as the uniform
envi ronnental covenants act.

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Activity and wuse limtations" neans restrictions or
obligations created under this chapter with respect to real property.

(2) "Agency" neans the departnent of ecology or any other |oca
governnment or state agency or the United States environnental
protection agency that determnes or approves the environnental
response project pursuant to which the environnental covenant is
creat ed.

(3)(a) "Conmmon  interest comuni ty" means a condom ni um
cooperative, or other real property with respect to which a person, by
virtue of the person's ownership of a parcel of real property, is
obligated to pay property taxes or insurance premuns, or for
mai nt enance, or inprovenent of other real property described in a
recorded covenant that creates the common interest comrunity.

(b) "Common interest community" includes but is not limted to:

(i) An association of apartnment owners as defined in RCW64. 32. 010;

(i) A unit owners' association as defined in RCW 64.34.020 and
organi zed under RCW 64. 34. 300;

(ti1) A master association as provided in RCW 64. 34. 276;

(1v) A subassociation as provided in RCW64. 34.278; and

(v) A honmeowners' association as defined in RCW64. 38. 010.

(4) "Environnmental covenant" neans a servitude arising under an
envi ronment al response project that inposes activity and use
limtations and includes institutional controls consisting of
restrictive covenants under chapter 70.105D RCW
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(5) "Environmental response project” neans a plan or work perforned
for environnental renediation of real property and conduct ed:

(a) Under a federal or state program governing environnental
remedi ation of real property, including chapters 43.21C, 64.44, 70.95,
70.98, 70.105, 70.105D, 90.48, and 90.52 RCW

(b) Incident to closure of a solid or hazardous waste managenent
unit, if the closure is conducted wth approval of an agency; or

(c) Under the state voluntary clean-up program authorized under
chapter 70.105D RCW

(6) "Holder" neans the grantee of an environnental covenant as
specified in section 4(1) of this act.

(7) "Person" neans an individual, corporation, business trust,
estate, trust, partnership, limted liability conpany, association,
j oi nt vent ure, public cor poration, gover nnent gover nnent a
subdi vi sion, agency, or instrunmentality, or any other legal or
commercial entity.

(8) "Record", used as a noun, neans information that is inscribed
on a tangible nediumor that is stored in an electronic or other nmedi um
and is retrievable in perceivable form

(9) "State" neans a state of the United States, the D strict of
Col unbia, Puerto Rico, the United States Virgin Islands, or any
territory or insular possession subject to the jurisdiction of the
United States.

NEW SECTION. Sec. 4. (1) Any person, including a person that owns
an interest in the real property, the agency, or a nunicipality or
other wunit of |ocal governnent, may be a hol der. An environnent a
covenant may identify nore than one holder. The interest of a hol der
is an interest in real property.

(2) A right of an agency wunder this chapter or under an
envi ronnental covenant, other than a right as a holder, is not an
interest in real property.

(3) An agency is bound by any obligation it assunes in an
envi ronnental covenant, but an agency does not assune obligations
merely by signing an environnental covenant. Any ot her person that
signs an environnental covenant is bound by the obligations the person
assunmes in the covenant, but signing the covenant does not change
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obligations, rights, or protections granted or inposed under |aw other
than this chapter except as provided in the covenant.

(4) The followng rules apply to interests in real property in
exi stence at the tinme an environnental covenant is created or anended:

(a) An interest that has priority under other law is not affected
by an environnmental covenant unless the person that owns the interest
subordinates that interest to the covenant.

(b) This chapter does not require a person that owns a prior
interest to subordinate that interest to an environnental covenant or
to agree to be bound by the covenant.

(c) A subordination agreenent may be contained in an environnental
covenant covering real property or in a separate record. If the
envi ronnental covenant covers comobnly owned property in a comon
interest community, the record nmay be signed by any person authorized
by the governing board of the owners' associ ation.

(d) An agreenment by a person to subordinate a prior interest to an
envi ronnent al covenant affects the priority of that person's interest
but does not by itself inpose any affirmative obligation on the person
with respect to the environnental covenant.

NEW SECTION. Sec. 5. (1) An environnental covenant nust:

(a) State that the instrunent is an environnental covenant executed
pursuant to this chapter;

(b) Contain a legally sufficient description of the real property
subj ect to the covenant;

(c) Describe the activity and use limtations on the real property;

(d) ldentify every hol der;

(e) Be signed by the agency, every hol der, and unless waived by the
agency every owner of the fee sinple of the real property subject to
t he covenant; and

(f) Identify the nane and | ocation of any adm nistrative record for
the environnmental response project reflected in the environnental
covenant .

(2) In addition to the information required by subsection (1) of
this section, an environnmental covenant may contain other information,
restrictions, and requirenents agreed to by the persons who signed it,
i ncl udi ng any:
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(a) Requirenents for notice followng transfer of a specified
interest in, or concerning proposed changes in use of, applications for
building permts for, or proposals for any site work affecting the
contam nation on, the property subject to the covenant;

(b) Requirenents for periodic reporting describing conpliance with
t he covenant;

(c) Rights of access to the property granted in connection with
i npl emrentation or enforcenent of the covenant;

(d) Brief narrative description of the contam nation and renedy,
i ncl uding the contam nants of concern, the pathways of exposure, limts
on exposure, and the location and extent of the contam nation;

(e) Limtation on anendnment or termnation of the covenant in
addition to those contained in sections 10 and 11 of this act;

(f) Rights of the holder in addition to its right to enforce the
covenant pursuant to section 12 of this act;

(g) Oher information, restrictions, or requirenments required by
t he agency, including the departnent of ecol ogy where the covenant is
executed as an institutional control wunder the authority of RCW
70. 105D. 030.

(3) In addition to other conditions for its approval of an
envi ronnent al covenant, the agency may require those persons specified
by the agency who have interests in the real property to sign the
covenant.

(4) The agency may al so require notice and opportunity to coment
upon an environnmental covenant as part of public participation efforts
related to the environnental response project.

(5) The | ead agency for environnental response shall coordinate and
coll aborate with local |and use planning authorities in the devel opnent
of the land wuse and activity restrictions in the environnental
covenant. The agencies involved in developing the restrictions shal
consi der potential redevel opnent and revitalization opportunities and
obtain information regarding present and proposed |land and resource
uses, and the applicable conprehensive |land use plan and zoning
provisions applicable to the property to be subject to the
envi ronnent al covenant.

NEW SECTION. Sec. 6. (1) An environnental covenant that conplies
with this chapter runs wth the | and.
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(2) An environnental covenant that is otherwi se effective is valid
and enforceable even if:

(a) It is not appurtenant to an interest in real property;

(b) It can be or has been assigned to a person other than the
ori gi nal hol der;

(c) It is not of a character that has been recognized traditionally
at conmon | aw,

(d) I't inmposes a negative burden;

(e) It inposes an affirmative obligation on a person having an
interest in the real property or on the hol der;

(f) The benefit or burden does not touch or concern real property;

(g) There is no privity of estate or contract;

(h) The hol der dies, ceases to exist, resigns, or is replaced; or

(1) The owner of an interest subject to the environnental covenant
and the hol der are the sane person.

(3) An instrument that creates restrictions or obligations with
respect to real property that would qualify as activity and use
[imtations except for the fact that the instrunment was recorded before
the effective date of this section is not invalid or unenforceable
because of any of the Iimtations on enforcenment of interests described
in subsection (2) of this section or because it was identified as an
easenent, servitude, deed restriction, or other interest. This chapter
does not apply in any other respect to such an instrunent.

(4) This chapter does not invalidate or render unenforceable any
interest, whether designated as an environnmental covenant or other
interest, that is otherw se enforceable under the |law of this state.

NEW SECTION. Sec. 7. This chapter does not authorize a use of
real property that is otherw se prohibited by zoning, by |aw other than
this chapter regulating use of real property, or by a recorded
instrument that has priority over the environnental covenant. An
envi ronnmental covenant may prohibit or restrict uses of real property
that are authorized by zoning or by law other than this chapter.

NEW SECTION. Sec. 8. (1) A copy of an environnental covenant
shall be provided by the persons and in the manner required by the
agency to:

(a) Each person that signed the covenant;
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(b) Each person holding a recorded interest in the real property
subj ect to the covenant;

(c) Each person in possession of the real property subject to the
covenant ;

(d) Each nunicipality or other unit of |ocal governnent in which
real property subject to the covenant is |ocated,

(e) The departnent of ecol ogy; and

(f) Any other person the agency requires.

(2) The validity of an environnental covenant is not affected by
failure to provide a copy of the covenant as required under this
section.

NEW SECTION. Sec. 9. (1) An environnmental covenant and any
anendnent or termnation of the covenant nust be recorded in every
county in which any portion of the real property subject to the
covenant is |ocated. For purposes of indexing, a holder shall be
treated as a grantee.

(2) Except as otherw se provided in section 10(3) of this act, an
envi ronnental covenant is subject to the laws of this state governing
recording and priority of interests in real property.

NEW SECTION. Sec. 10. (1) An environnental covenant is perpetual
unless it is:

(a) By its ternms limted to a specific duration or term nated by
t he occurrence of a specific event;

(b) Term nated by consent pursuant to section 11 of this act;

(c) Term nated pursuant to subsection (2) of this section;

(d) Termnated by foreclosure of an interest that has priority over
t he environnental covenant; or

(e) Termnated or nodified in an em nent domain proceedi ng, but
only if:

(1) The agency that signed the covenant is a party to the
pr oceedi ng;

(i1) Al persons identified in section 11 (1) and (2) of this act
are given notice of the pendency of the proceedi ng; and

(ti1) The court determ nes, after hearing, that the term nation or
nodi fication will not adversely affect human health or the environnment.
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(2) If the agency that signed an environnental covenant has
determ ned that the intended benefits of the covenant can no | onger be
realized, a court, under the doctrine of changed circunstances, in an
action in which all persons identified in section 11 (1) and (2) of
this act have been given notice, may term nate the covenant or reduce
its burden on the real property subject to the covenant. The agency's
determnation or its failure to nmake a determ nation upon request is
subject to review pursuant to chapter 34.05 RCW

(3) Except as otherw se provided in subsections (1) and (2) of this
section, an environnental covenant may not be extinguished, |limted, or
i npai red through issuance of a tax deed, foreclosure of a tax lien, or
application of the doctrine of adverse possession, prescription,
abandonnent, waiver, |ack of enforcenent, or acqui escence, or a simlar
doctri ne.

(4) An environnental covenant may not be extinguished, limted, or
inpaired by the extinguishnment of a mneral interest under chapter
78. 22 RCW

NEW SECTION. Sec. 11. (1) An environnental covenant nmay be
anmended or term nated by consent only if the amendnent or term nation
i's signed by:

(a) The agency;

(b) Unless waived by the agency, the current owner of the fee
sinple of the real property subject to the covenant;

(c) Each person that originally signed the covenant, unless the
person waived in a signed record the right to consent or a court finds
that the person no |onger exists or cannot be l|located or identified
with the exercise of reasonable diligence; and

(d) Except as otherw se provided in subsection (4)(b) of this
section, the hol der.

(2) If an interest in real property is subject to an environnental
covenant, the interest is not affected by an anendnent of the covenant
unl ess the current owner of the interest consents to the anmendnent or
has waived in a signed record the right to consent to anendnents.

(3) Except for an assignnent undertaken pursuant to a governnental
reorgani zati on, assignnment of an environnmental covenant to a new hol der
is an anmendnent.

(4) Except as otherwi se provided in an environnental covenant:
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(a) A holder may not assign its interest w thout consent of the
ot her parties;

(b) A holder may be renoved and repl aced by agreenent of the other
parties specified in subsection (1) of this section; and

(c) A court of conpetent jurisdiction may fill a vacancy in the
position of hol der.

NEW SECTION. Sec. 12. (1) Acivil action for injunctive or other
equitable relief for violation of an environnental covenant may be
mai nt ai ned by:

(a) A party to the covenant;

(b) The agency or, if it is not the agency, the departnent of
ecol ogy;

(c) Any person to whom the covenant expressly grants power to
enf or ce;

(d) A person whose interest in the real property or whose
collateral or liability may be affected by the alleged violation of the
covenant ;

(e) Anunicipality or other unit of |ocal governnent in which the
real property subject to the covenant is |ocated,

(f) An owner of real property that directly abuts the real property
subject to the environnental covenant; or

(g) An owner of property affected by a hazardous substance rel ease
addressed in the environnental covenant.

(2) This chapter does not limt the regulatory authority of the
agency or the departnment of ecol ogy under |aw other than this chapter
W th respect to an environnental response project.

(3) A person is not responsible for or subject to liability for
environnmental renediation solely because it has the right to enforce an
envi ronment al covenant.

NEW SECTION. Sec. 13. (1) The departnent of ecology shal
establish and maintain a registry that contains the conplete text of
all environnmental covenants and any anendnent or term nation of those

covenants. The registry may also contain any other information
concerning environnental covenants and the real property subject to
them that the departnment of ecology considers appropriate. The

registry is a public record for purposes of chapter 42.56 RCW but the
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departnment shall rmaintain electronic access to the registry wthout
requiring a public records request for any information included in the
registry.

(2) After an environnental covenant or an anmendnent or term nation
of a covenant is filed in the registry established pursuant to
subsection (1) of this section, a notice of the covenant, anendnent, or
termnation that conplies wth this section may be recorded in the | and
records in lieu of recording the entire covenant. Any such notice nust
cont ai n:

(a) A legally sufficient description and any available street
address of the real property subject to the covenant;

(b) The nane and address of the owner of the fee sinple interest in
the real property, the agency, and the holder if other than the agency;

(c) A statenent that the covenant, anmendnent, or termnation is
available in a registry at the departnment of ecol ogy, which discl oses
the nmethod of any el ectronic access; and

(d) A statenent that the notice is notification of an environnenta
covenant executed pursuant to this chapter.

(3) A statenent in substantially the followng form executed with
the sanme formalities as a deed in this state, satisfies the
requi renents of subsection (2) of this section:

" 1. This notice is filed in the land records of the [politica
subdi vision] of [insert name of jurisdiction in which the real property
is located] pursuant to section 13 of this act.

2. This notice and the covenant, anendnent, or termnation to
which it refers may inpose significant obligations with respect to the
property descri bed bel ow.

3. A legal description of the property is attached as Exhibit Ato

this notice. The address of the property that is subject to the
environnental covenant is [insert address of property] or [not
avai |l abl e] .

4. The nanme and address of the owner of the fee sinple interest in
the real property on the date of this notice is [insert nane of current
owner of the property and the owner's current address as shown on the
tax records of the jurisdiction in which the property is |ocated].

5. The environnental covenant, anmendnent, or term nation was
signed by [insert name and address of the agency].

SB 6517 p. 10
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6. The environnmental covenant, anendnent, or term nation was filed
in the registry on [insert date of filing].

7. The full text of the covenant, anmendnent, or term nation and
any other information required by the agency is on file and avail able
for inspection and copying in the registry maintained for that purpose
by the departnment of ecol ogy."

(4) Failure to file a notice in the registry does not invalidate or
limt the application or enforceability of the covenant.

Sec. 14. RCW 70.105D. 060 and 2005 ¢ 211 s 3 are each anmended to
read as foll ows:

The departnent's investigative and renedial decisions under RCW
70.105D. 030 and 70.105D. 050, its decisions regarding filing a lien
under RCW 70. 105D. 055, and its decisions regarding |iable persons under
RCW 70. 105D. 020(16), 70.105D. 040, 70.105D. 050, and 70.105D. 055 shall be
revi ewabl e exclusively in superior court and only at the follow ng
times: (1) In a cost recovery suit under RCW 70. 105D. 050(3); (2) in a
suit by the departnment to enforce an order or an agreed order, or seek
a civil penalty under this chapter; (3) in a suit for reinbursenent
under RCW 70.105D.050(2); (4) in a suit by the departnment to conpe
investigative or renedial action; (5 in a citizen's suit under RCW
70.105D. 050(5); ((anrd)) (6) in a suit for renoval or reduction of a
lien under RCW 70. 105D. 050(7); and (7) in a review of a determ nation
or failure to make a determination whether to seek a judicial
termnation or nodification of an environnental covenant under section

10 of this act. Except in suits for reduction or renoval of a lien
under RCW 70.105D.050(7), the court shall wuphold the departnent's
actions unless they were arbitrary and capricious. In suits for

reduction or renoval of a lien under RCW 70.105D.050(7), the court
shall review such suits pursuant to the standards set forth in RCW
70. 105D. 050( 7).

Sec. 15. RCW 70.105D. 050 and 2005 ¢ 211 s 2 are each anmended to
read as foll ows:

(1) Wth respect to:

(a) Any release, or threatened release, for which the departnent
does not conduct or contract for conducting renmedial action and for
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which the departnment believes renedial action is in the public
interest((y)). _and

(b) Any violation of an environnental covenant executed as an
elenent of a renedial action, the director shall issue orders or agreed
orders requiring potentially |iable persons to provide the renedial
action or conply with the terns of the environnental covenant. Any
i abl e person who refuses, wthout sufficient cause, to conply with an
order or agreed order of the director is liable in an action brought by
the attorney general for:

(((8))) () Up to three tines the anobunt of any costs incurred by
the state as a result of the party's refusal to conply; and

((b)y)) (ii) Acivil penalty of up to twenty-five thousand dollars
for each day the party refuses to conply.

The trebl e damages and civil penalty under this subsection apply to al
recovery actions filed on or after March 1, 1989.

(2) Any person who incurs costs conplying wwth an order issued
under subsection (1) of this section may petition the departnent for
rei mbursenent of those costs. |f the departnment refuses to grant
rei mbursenent, the person may within thirty days thereafter file suit
and recover costs by proving that he or she was not a |iable person
under RCW 70. 105D. 040 and that the costs incurred were reasonable.

(3) The attorney general shall seek, by filing an action if
necessary, to recover the anmounts spent by the departnent for
investigative and renedial actions and orders, and agreed orders,
i ncl udi ng anmounts spent prior to March 1, 1989.

(4) The attorney general may bring an action to secure such relief
as is necessary to protect human health and the environnent under this
chapter.

(5 (a) Any person may commence a civil action to conpel the
departnment to perform any nondi scretionary duty under this chapter. At
|l east thirty days before comrencing the action, the person nust give
notice of intent to sue, unless a substantial endangernent exists. The
court may award attorneys' fees and other costs to the prevailing party
in the action.

(b) CGvil actions under this section and RCW 70.105D. 060 may be
brought in the superior court of Thurston county or of the county in
whi ch the rel ease or threatened rel ease exists.

SB 6517 p. 12
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(6) Any person who fails to provide notification of releases
consistent with RCW 70.105D. 110 or who submts false information is
liable in an action brought by the attorney general for a civil penalty
of up to five thousand dollars per day for each day the party refuses
to conply.

(7) Any person who owns real property or |ender holding a nortgage
on real property that is subject to alien filed under RCW 70. 105D. 055
may petition the departnent to have the lien renpoved or the anount of
the lien reduced. If, after consideration of the petition and the
i nformation supporting the petition, the departnent decides to deny the
request, the person may, wthin ninety days after receipt of the
departnent's denial, file suit for renoval or reduction of the lien
The person is entitled to renmoval of a lien filed under RCW
70.105D. 055(2)(a) if they can prove by a preponderance of the evidence
that the person is not a liable party under RCW 70.105D. 040. The
person is entitled to a reduction of the amount of the lien if they can
prove by a preponderance of the evidence:

(a) For liens filed under RCW 70. 105D. 055(2) (a), the anmount of the
lien exceeds the renedial action costs the departnent incurred rel ated
to cleanup of the real property; and

(b) For liens filed under RCW 70. 105D. 055(2) (c), the anmpunt of the
lien exceeds the renedial action costs the departnent incurred rel ated
to cleanup of the real property or exceeds the increase of the fair
mar ket val ue of the real property solely attributable to the renedi al
action conducted by the departnent.

Sec. 16. RCW 70.105D. 020 and 2005 ¢ 191 s 1 are each amended to
read as foll ows:

(1) "Agreed order" nmeans an order issued by the departnent under
this chapter with which the potentially l|iable person receiving the
order agrees to conply. An agreed order may be used to require or
approve any cleanup or other renedial actions but it is not a
settl ement under RCW 70.105D. 040(4) and shall not contain a covenant
not to sue, or provide protection from clainms for contribution, or
provide eligibility for public funding of renedial actions under RCW
70. 105D. 070( 2) (d) (xi) .

(2) "Departnment” nmeans the departnent of ecol ogy.
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(3) "Director” neans the director of ecology or the director's
desi gnee.

(4) "Environnmental covenant"” has the sane neaning as defined in
section 3 of this act.

(5 "Facility" nmeans (a) any building, structure, installation,
equi pnent, pipe or pipeline (including any pipe into a sewer or

publicly owned treatnment works), well, pit, pond, |agoon, inpoundnent,
ditch, landfill, storage container, notor vehicle, rolling stock,
vessel, or aircraft, or (b) any site or area where a hazardous

substance, other than a consunmer product in consuner use, has been
deposited, stored, disposed of, or placed, or otherwise cone to be
| ocat ed.

((65))) (6) "Federal cleanup |aw' neans the federal conprehensive
envi ronnent al response, conpensation, and liability act of 1980, 42
U S C Sec. 9601 et seq., as anended by Public Law 99-499.

((66))) (7) "Foreclosure and its equival ents" neans purchase at a
forecl osure sale, acquisition, or assignnent of title in lieu of
foreclosure, termnation of a | ease, or other repossession, acquisition
of aright totitle or possession, an agreenent in satisfaction of the
obligation, or any other conparable formal or informl manner, whether
pur suant to law or under warranties, covenants, condi tions,
representations, or pronmses from the borrower, by which the hol der
acquires title to or possession of a facility securing a | oan or other
obl i gati on.

((6H)) (8) "Hazardous substance" neans:

(a) Any dangerous or extrenely hazardous waste as defined in RCW
70.105. 010 (5) and (6), or any dangerous or extrenely dangerous waste
desi gnated by rule pursuant to chapter 70.105 RCW

(b) Any hazardous substance as defined in RCW70. 105.010(14) or any
hazar dous substance as defined by rule pursuant to chapter 70.105 RCW

(c) Any substance that, on March 1, 1989, is a hazardous substance
under section 101(14) of the federal cleanup law, 42 U S. C. Sec.
9601( 14);

(d) Petrol eumor petrol eum products; and

(e) Any substance or category of substances, including solid waste
deconposition products, determned by the director by rule to present
a threat to human health or the environnent if released into the
envi ronnent .
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The term hazardous substance does not include any of the follow ng
when contai ned in an underground storage tank from which there is not
a release: Crude oil or any fraction thereof or petroleum if the tank
is in conpliance with all applicable federal, state, and | ocal |aw.

((8))) (9) "Independent renedial actions" neans renedial actions
conducted w thout departnent oversight or approval, and not under an
order, agreed order, or consent decree.

((69Y)) (10) "Hol der"™ nmeans a person who hol ds indicia of ownership
primarily to protect a security interest. A hol der includes the
initial holder such as the | oan originator, any subsequent hol der such
as a successor-in-interest or subsequent purchaser of the security
interest on the secondary market, a guarantor of an obligation, surety,
or any ot her person who holds indicia of ownership primarily to protect
a security interest, or a receiver, court-appointed trustee, or other
person who acts on behalf or for the benefit of a holder. A holder can

be a public or privately owned financial institution, receiver,
conservator, |oan guarantor, or other simlar persons that |oan noney
or guarantee repaynent of a |oan. Hol ders typically are banks or

savings and loan institutions but may also include others such as
I nsurance conpani es, pension funds, or private individuals that engage
in |loaning of noney or credit.

((£28)y)) (11) "Indicia of ownership" neans evidence of a security
interest, evidence of an interest in a security interest, or evidence
of an interest in a facility securing a loan or other obligation,
including any legal or equitable title to a facility acquired incident

to foreclosure and its equivalents. Evi dence of such interests
i ncl udes, nortgages, deeds of trust, sellers interest in a real estate
contract, liens, surety bonds, and guarantees of obligations, title

hel d pursuant to a | ease financing transaction in which the | essor does
not select initially the Ieased facility, or legal or equitable title
obtai ned pursuant to foreclosure and their equival ents. Evi dence of
such interests also includes assignnents, pledges, or other rights to
or other forns of encunbrance against the facility that are held
primarily to protect a security interest.

(1)) (12) "Qperating a facility primarily to protect a security
interest"” occurs when all of the following are net: (a) Operating the
facility where the borrower has defaulted on the |oan or otherw se
breached the security agreenent; (b) operating the facility to preserve
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the value of the facility as an ongoing business; (c) the operation is
being done in anticipation of a sale, transfer, or assignnent of the
facility; and (d) the operation is being done primarily to protect a
security interest. Operating a facility for |onger than one year prior
to foreclosure or its equivalents shall be presunmed to be operating the
facility for other than to protect a security interest.

((2)) (13) "Owner or operator" neans:

(a) Any person with any ownership interest in the facility or who
exercises any control over the facility; or

(b) I'n the case of an abandoned facility, any person who had owned,
or operated, or exercised control over the facility any tine before its
abandonnment ;

The term does not i ncl ude:

(1) An agency of the state or unit of |ocal governnent which
acquired ownership or control through a drug forfeiture action under
RCW 69. 50. 505, or involuntarily through bankruptcy, tax delinquency,
abandonnent or other circunstances in which the governnent
involuntarily acquires title. This exclusion does not apply to an
agency of the state or unit of |ocal governnent which has caused or
contributed to the release or threatened release of a hazardous
substance fromthe facility;

(1i) A person who, wthout participating in the managenent of a
facility, holds indicia of ownership primarily to protect the person's
security interest in the facility. Holders after foreclosure and its
equi val ent and hol ders who engage in any of the activities identified
in subsection (((£3))) (14)(e) through (g) of this section shall not
|lose this exenption provided the holder conplies with all of the
fol | ow ng:

(A) The holder properly maintains the environmental conpliance
measures already in place at the facility;

(B) The holder conplies with the reporting requirenents in the
rul es adopted under this chapter;

(C The holder conplies with any order issued to the holder by the
departnent to abate an inmm nent or substantial endangernent;

(D) The holder allows the departnent or potentially |iable persons
under an order, agreed order, or settlenent agreenent under this
chapter access to the facility to conduct renedial actions and does not
i npede the conduct of such renedial actions;
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(E) Any renedi al actions conducted by the holder are in conpliance
Wi th any preexisting requirenents identified by the departnent, or, if
t he departnent has not identified such requirenents for the facility,
the renedial actions are conducted consistent with the rules adopted
under this chapter; and

(F) The holder does not exacerbate an existing release. The
exenption in this subsection ((x2))) (13)(b)(ii) does not apply to
hol ders who cause or contribute to a new rel ease or threatened rel ease
or who are otherw se |iable under RCW 70. 105D. 040(1) (b), (c), (d), and
(e); provided, however, that a holder shall not |ose this exenption if
it establishes that any such new rel ease has been renedi ated accordi ng
to the requirenents of this chapter and that any hazardous substances
remaining at the facility after renediation of the new release are
di visi bl e from such new rel ease;

(tit) A fiduciary in his, her, or its personal or individual
capacity. This exenption does not preclude a claimagainst the assets
of the estate or trust admnistered by the fiduciary or against a
nonenpl oyee agent or independent contractor retained by a fiduciary.
This exenption also does not apply to the extent that a person is
i abl e under this chapter independently of the person's ownership as a
fiduciary or for actions taken in a fiduciary capacity which cause or
contribute to a new release or exacerbate an existing release of
hazar dous subst ances. This exenption applies provided that, to the
extent of the fiduciary's powers granted by law or by the applicable
governing instrument granting fiduciary powers, the fiduciary conplies
with all of the follow ng:

(A) The fiduciary properly maintains the environnental conpliance
measures already in place at the facility;

(B) The fiduciary conplies with the reporting requirenments in the
rul es adopted under this chapter;

(C) The fiduciary conplies with any order issued to the fiduciary
by the departnent to abate an i nm nent or substantial endangernent;

(D) The fiduciary allows the departnent or potentially liable
persons under an order, agreed order, or settlenent agreenent under
this chapter access to the facility to conduct renedial actions and
does not inpede the conduct of such renedial actions;

(E) Any renedial actions conducted by the fiduciary are in
conpliance wth any preexisting requirenents identified by the
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departnent, or, if the departnent has not identified such requirenents
for the facility, the renedial actions are conducted consistent with
the rul es adopted under this chapter; and

(F) The fiduciary does not exacerbate an existing rel ease.

The exenption in this subsection ((+2)) (13)(b)(iii) does not
apply to fiduciaries who cause or contribute to a new release or
threatened rel ease or who are otherw se |iable under RCW 70. 105D. 040( 1)
(b), (c), (d), and (e); provided however, that a fiduciary shall not
lose this exenption if it establishes that any such new rel ease has
been renedi ated according to the requirenents of this chapter and that
any hazardous substances renmaining at the facility after renediation of
the new rel ease are divisible fromsuch new rel ease. The exenption in
this subsection ((£+2)) (13)(b)(iii) also does not apply where the
fiduciary's powers to conply with this subsection (((2)) (13)(b)(iii)
are limted by a governing instrument created with the objective
purpose of avoiding liability wunder this chapter or of avoiding
conpliance with this chapter; or

(tv) Any person who has any ownership interest in, operates, or
exercises control over real property where a hazardous substance has
cone to be located solely as a result of mgration of the hazardous
substance to the real property through the ground water from a source
off the property, if:

(A) The person can denonstrate that the hazardous substance has not
been used, placed, managed, or otherw se handl ed on the property in a
manner likely to cause or contribute to a release of the hazardous
substance that has mgrated onto the property;

(B) The person has not caused or contributed to the rel ease of the
hazar dous subst ance;

(C© The person does not engage in activities that danage or
interfere with the operation of renedial actions installed on the
person's property or engage in activities that result in exposure of
humans or the environnment to the contam nated ground water that has
m grated onto the property;

(D) If requested, the person allows the departnent, potentially
i abl e persons who are subject to an order, agreed order, or consent
decree, and the authorized enpl oyees, agents, or contractors of each,
access to the property to conduct renedial actions required by the
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departnent. The person may attenpt to negotiate an access agreenent
before all ow ng access; and

(E) Legal wi thdrawal of ground water does not disqualify a person
fromthe exenption in this subsection (((2)) (13)(b)(iv).

((6x3y)) (14) "Participation in nmanagenent” neans exercising
deci si on- maki ng control over the borrower's operation of the facility,
envi ronnment al conpliance, or assumng or manifesting responsibility for
the overall nanagenent of the enterprise enconpassing the day-to-day
deci si on meki ng of the enterprise.

The term does not include any of the followng: (a) A holder with
the mere capacity or ability to influence, or the unexercised right to
control facility operations; (b) a holder who conducts or requires a
borrower to conduct an environmental audit or an environnental site
assessnment at the facility for which indicia of ownership is held; (c)
a holder who requires a borrower to cone into conpliance with any
applicable laws or regulations at the facility for which indicia of
ownership is held; (d) a holder who requires a borrower to conduct
remedi al actions including setting m ninmumrequirenments, but does not
ot herwi se control or manage the borrower's renedial actions or the
scope of the borrower's renedial actions except to prepare a facility
for sale, transfer, or assignnent; (e) a hol der who engages in workout
or policing activities primarily to protect the holder's security
interest in the facility; (f) a holder who prepares a facility for
sale, transfer, or assignnent or requires a borrower to prepare a
facility for sale, transfer, or assignnent; (g) a hol der who operates
a facility primarily to protect a security interest, or requires a
borrower to continue to operate, a facility primarily to protect a
security interest; and (h) a prospective hol der who, as a condition of
becoming a holder, requires an owner or operator to conduct an
environnmental audit, conduct an environnental site assessnment, cone
into conpliance with any applicable laws or regulations, or conduct
remedi al actions prior to holding a security interest is not
participating in the managenent of the facility.

((24y)) (15) "Person" neans an individual, firm corporation,
associ ation, partnership, consortium joint venture, conmercial entity,
state governnent agency, unit of |ocal governnent, federal governnent
agency, or Indian tribe.
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((+£5))) (16) "Policing activities" neans actions the hol der takes
to ((+hAsure)) ensure that the borrower conplies with the terns of the
| oan or security interest or actions the holder takes or requires the
borrower to take to maintain the value of the security. Pol i ci ng
activities include: Requiring the borrower to conduct renedial actions
at the facility during the termof the security interest; requiring the
borrower to conply or cone into conpliance with applicable federal
state, and | ocal environnmental and other |aws, regulations, and permts
during the term of the security interest; securing or exercising
authority to nonitor or inspect the facility including on-site
i nspections, or to nonitor or inspect the borrower's business or
financial condition during the termof the security interest; or taking
ot her actions necessary to adequately police the loan or security
interest such as requiring a borrower to conply with any warranties,
covenants, conditions, representations, or prom ses fromthe borrower.

((26))) (17) "Potentially liable person” nmeans any person whomthe
departnent finds, based on credible evidence, to be liable under RCW
70. 105D. 040. The departnent shall give notice to any such person and
al l ow an opportunity for comrent before making the finding, unless an
energency requires otherw se.

((&8H)) (18) "Prepare a facility for sale, transfer, or
assignnment” neans to secure access to the facility; perform routine
mai ntenance on the facility; renove inventory, equi pnent , or
structures; properly maintain environnmental conpliance neasures already
in place at the facility; conduct renedial actions to clean up rel eases
at the facility; or to perform other simlar activities intended to
preserve the value of the facility where the borrower has defaulted on
the loan or otherwise breached the security agreenent or after
foreclosure and its equivalents and in anticipation of a pending sale,
transfer, or assignnment, primarily to protect the holder's security
interest in the facility. A holder can prepare a facility for sale,
transfer, or assignnment for up to one year prior to foreclosure and its
equi valents and still stay within the security interest exenption in
subsection ((x2))) (13)(b)(ii) of this section.

((28y)) (19) "Primarily to protect a security interest” neans the
indicia of ownership is held primarily for the purpose of securing
paynment or performance of an obligation. The term does not include
indicia of ownership held primarily for investnment purposes nor indicia
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of ownership held primarily for purposes other than as protection for
a security interest. A holder may have ot her, secondary reasons, for
mai ntai ning indicia of ownership, but the primary reason nust be for
protection of a security interest. Holding indicia of ownership after
foreclosure or its equivalents for longer than five years shall be
considered to be holding the indicia of ownership for purposes other
than primarily to protect a security interest. For facilities that
have been acquired through foreclosure or its equivalents prior to July
23, 1995, this five-year period shall begin as of July 23, 1995.

((29Y)) (20) "Public notice" nmeans, at a m ninum adequate notice
mailed to all persons who have nade tinely request of the departnent
and to persons residing in the potentially affected vicinity of the
proposed action; nailed to appropriate news nedia; published in the
newspaper of largest circulation in the city or county of the proposed
action; and opportunity for interested persons to coment.

((6263)) (21) "Release" neans any intentional or unintentional
entry of any hazardous substance into the environnent, including but
not limted to the abandonnent or disposal of containers of hazardous
subst ances.

((2)) (22) "Renedy" or "renedial action”™ neans any action or
expenditure consistent with the purposes of this chapter to identify,
elimnate, or mnimze any threat or potential threat posed by
hazar dous substances to human health or the environnent including any
investigative and nonitoring activities with respect to any rel ease or
t hreat ened rel ease of a hazardous substance and any health assessnents
or health effects studies conducted in order to determne the risk or
potential risk to human heal t h.

((22)) (23) "Security interest” neans an interest in a facility
created or established for the purpose of securing a |loan or other
obl i gati on. Security interests include deeds of trusts, sellers
interest in a real estate contract, liens, legal, or equitable title to
a facility acquired incident to foreclosure and its equivalents, and
title pursuant to | ease financing transactions. Security interests may
al so arise fromtransactions such as sale and | easebacks, conditional
sal es, install ment sales, trust receipt transactions, certain
assignnents, factoring agreenents, accounts receivable financing
arrangenments, easenents, and consignnents, if the transaction creates
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or establishes an interest in a facility for the purpose of securing a
| oan or other obligation.

((623))) (24) "Industrial properties"” neans properties that are or
have been characterized by, or are to be commtted to, traditiona
i ndustrial uses such as processing or manufacturing of materials,
marine termnal and transportation areas and facilities, fabrication,
assenbly, treatnment, or distribution of nmanufactured products, or
storage of bulk materials, that are either:

(a) Zoned for industrial use by a city or county conducting |and
use planni ng under chapter 36. 70A RCW or

(b) For counties not planning under chapter 36.70A RCW and the
cities wwthin them zoned for industrial use and adjacent to properties
currently used or designated for industrial purposes.

((£241)) (25) "Workout activities" nmeans those actions by which a
hol der, at any tinme prior to foreclosure and its equivalents, seeks to
prevent, cure, or mtigate a default by the borrower or obligor; or to
preserve, or prevent the dimnution of, the value of the security.
Wor kout activities include: Restructuring or renegotiating the terns
of the security interest; requiring paynent of additional rent or
interest; exercising forbearance; requiring or exercising rights
pursuant to an assignnment of accounts or other amunts owed to an
obligor; requiring or exercising rights pursuant to an escrow agreenent
pertaining to anounts owed to an obligor; providing specific or general
financial or other advice, suggestions, counseling, or guidance; and
exercising any right or remedy the holder is entitled to by law or
under any warranties, covenants, conditions, representations, or
prom ses fromthe borrower.

((625))) (26)(a) "Fiduciary" neans a person acting for the benefit
of another party as a bona fide trustee; executor; admnistrator;
custodi an; guardian of &estates or guardian ad litem receiver,;
conservator; commttee of estates of incapacitated persons; trustee in
bankruptcy; trustee, under an indenture agreenent, trust agreenent,
| ease, or simlar financing agreenent, for debt securities,
certificates of interest or certificates of participation in debt
securities, or other forns of indebtedness as to which the trustee is
not, in the capacity of trustee, the |ender. Except as provided in
subsection ((*2)) (13)(b)(iii) of this section, the liability of a
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33
34
35
36
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fiduciary under this chapter shall not exceed the assets held in the
fiduciary capacity.

(b) "Fiduciary" does not nean:

(i) A person acting as a fiduciary with respect to a trust or other
fiduciary estate that was organized for the primary purpose of, or is
engaged in, actively carrying on a trade or business for profit, unless
the trust or other fiduciary estate was created as part of, or to
facilitate, one or nore estate plans or because of the incapacity of a
natural person;

(1i) A person who acquires ownership or control of a facility with
t he objective purpose of avoiding liability of the person or any other
per son. It is prim facie evidence that the fiduciary acquired
ownership or control of the facility to avoid liability if the facility
is the only substantial asset in the fiduciary estate at the tinme the
facility becanme subject to the fiduciary estate;

(tit) A person who acts in a capacity other than that of a
fiduciary or in a beneficiary capacity and in that capacity directly or
indirectly benefits froma trust or fiduciary relationship;

(tv) A person who is a beneficiary and fiduciary with respect to
the sane fiduciary estate, and who while acting as a fiduciary receives
benefits that exceed customary or reasonable conpensation, and
i ncidental benefits permtted under applicable |aw,

(v) A person who is a fiduciary and receives benefits that
substantially exceed <customary or reasonable conpensation, and
i ncidental benefits permtted under applicable |aw, or

(vi) A person who acts in the capacity of trustee of state or
federal |ands or resources.

((£26))) (27) "Fiduciary capacity" means the capacity of a person
holding title to a facility, or otherw se having control of an interest
inthe facility pursuant to the exercise of the responsibilities of the
person as a fiduciary.

NEW SECTION. Sec. 17. This chapter nodifies, l[imts, or
supersedes the federal electronic signatures in global and nationa
commerce act (15 U.S.C. Sec. 7001 et seq.) but does not nodify, limt,

or supersede section 101 of that act (15 U S.C. Sec. 7001(a)) or
authorize electronic delivery of any of the notices described in
section 103 of that act (15 U S.C. Sec. 7003(b)).
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NEW SECTION. Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION.  Sec. 19. Sections 1 through 13, 16, and 17 of this
act constitute a new chapter in Title 64 RCW

NEW SECTION. Sec. 20. This act takes effect July 1, 2006.

~-- END ---
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