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SENATE BI LL 5977

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senators Fraser, Loveland, Fairley, Rasnussen, Spanel, MAuliffe,
Thi baudeau and Kohl

Read first tinme 02/24/97. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to water resource transfers; anending RCW
90. 03. 380, 90.44.100, 90. 14. 140, and 90.42.080; addi ng new sections to
chapter 90.03 RCW adding a new section to chapter 90.44 RCW adding a
new section to chapter 90.42 RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PCLI CI ES AND PURPOSES REGARDI NG WATER TRANSFERS

NEW SECTION. Sec. 1. A new section is added to chapter 90. 03 RCW
to read as foll ows:

DECLARATI ON COF PCLI Cl ES. The legislature declares that water
transfers neeting the standards and procedural requirenents of chapter

., Laws of 1997 (this act) are an inportant nmeans of satisfying
existing and future water demands in the state. Vol untary water
transfers inprove the admnistration of the state's existing water
resources by increasing the flexibility of water supply and all ocati on,
particularly during droughts and ot her water shortages.

The | egislature al so declares that short-termand | ong-term wat er
transfers serve the public interest by creating economc incentives to
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use water nore efficiently and by all owi ng narket processes to direct
the distribution of devel oped water supplies.

The legislature further declares that the recognition and
protection of water rights are in the public interest and are necessary
to facilitate voluntary transfers of water.

The | egi sl ature recogni zes that sone water transfers may adversely
affect a variety of third parties, including other water right hol ders,
other lawful water users, nunicipal water supply entities, and other
persons who use the state’s water resources for their livelihood,
recreation, and aesthetic enjoynent. To the extent that water
transfers cause injury to other water users, water quality, fish and
wildlife, other instreamuses of water, ground water resources, and the
regi onal economics of areas from which water is transferred, these
third-party interests nust be appropriately protected or conpensat ed.

The legislature recognizes that Washington’s water code, while
allowng for transfers and changes in water rights, is silent or
unclear on many subjects and may inpede or prevent parties from
pursui ng innovative transfer agreenents. Therefore, the |egislature
declares that it nust take an active responsibility to elimnate unw se
doctrinal barriers to achieving water transfers while assuring that
ot her recogni zed water rights and uses are protected.

NEW SECTI ON. Sec. 2. LEGQ SLATIVE PURPOSE. I n accordance with the
policies set forth in section 1 of this act, the | egislature intends by
this act to enact a conprehensive set of laws to govern voluntary
transfers of and changes in water rights, including:

(1) Expressly authorizing additional types of transfers of and
changes in water rights in which the water code is silent or does not
all ow before the effective date of this section

(2) Providing nore opportunity for conpensatory and consensua
mechanisnms in which third-party interests may be addressed and
transfers all owed t hat woul d ot herwi se be prevented by the water code’s
no i npairnment rule;

(3) Inmproving the processing of applications for transfers and
providing for expedited decisions upon short-term transfers, and
ensuring that admnistrative functions relating to review of proposed
transfers are adequately funded and do not require shifting fisca
resources fromother inportant water resource nmanagenent activities;
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(4) Inproving the collection, managenent, and accessibility of
information relating to water rights transfers; and

(5) Providing assistance locally and at the state level to
encourage water transfer transactions and the devel opnment of markets
for water transfers generally.

I'1. ENCOURAG NG TRANSFERS AND REDUCI NG UNCERTAI NTY

NEW SECTION. Sec. 3. A new section is added to chapter 90. 03 RCW
to read as foll ows:

CHANGES IN SEASON. In addition to the changes authorized by RCW
90. 03. 380, the season of use may be changed to another season or to
year-round use where such change can be nmade w thout detrinment or
injury to existing rights, including mninmmflows adopted by rule by
the departnent or established as conditions upon the issuance of new
water withdrawal s. A person seeki ng approval of such change shall file
an application wth the departnment, which shall be processed as an
application for change under RCW 90. 03. 380.

NEW SECTION. Sec. 4. A new section is added to chapter 90.44 RCW
to read as foll ows:

CHANGES IN SEASON. In addition to the changes authorized by RCW
90. 44. 100, the season of use may be changed to another season or to
year-round use where such change can be nmade w thout detrinment or
injury to existing rights, including mninmmflows adopted by rule by
the departnent or established as conditions upon the issuance of new
wat er withdrawals. A person seeking approval of such a change shall
file an application with the departnent, which shall be processed as an
application for change under RCW 90. 44. 100.

NEW SECTION. Sec. 5. A new section is added to chapter 90. 03 RCW
to read as foll ows:

CHANGES IN SOURCE OF WATER (1) The source of water for an
existing water right or permt may be changed from a surface water
diversion to a ground water wthdrawal or vice versa where the
foll ow ng requirenents are net:

(a) The two sources are in direct hydraulic continuity;

(b) The change will not result in enlargenent of the original water
right; and
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(c) The change can be nade wi thout detrinent or injury to existing
wat er rights, including mnimmflows adopted by rul e by the depart nent
or established as conditions wupon the issuance of new water
wi t hdr awal s.

(2) The application for change shall be processed as an application
for change under RCW90.03.380 if the new source is surface water, and
under RCW 90.44.100 if the new source is ground water.

(3) The new point of diversion shall retain the original date of
priority. However, if within five years after approving the change t he
departnent finds that the change results in substantial interference
with existing water rights that woul d not have occurred in the absence
of the change, the new point of diversion shall be subordinate to any
existing right injured by the change.

(4) The departnent shall approve an application to return to the
| ast authorized point of diversion, while retaining the original
priority date, if a water right holder submts an application to the
departnment within five years after the departnment approves a change
under this section.

Sec. 6. RCW90.03.380 and 1996 ¢ 320 s 19 are each anended to read
as follows:

The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sane is used: PROVI DED, HOWEVER, That said
right may be transferred to another or to others and becone appurtenant
to any other land or place of use, including an instream use w thout
physical diversion of water, wthout loss of priority of right

t heretof ore established i f such change can be nade wi t hout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detriment or injury to existing rights. Bef ore any
transfer of such right to use water or change of the point of diversion
of water or change of purpose of use can be made, any person having an
interest in the transfer or change, shall file a witten application
therefor wwth the departnment, and sai d application shall not be granted
until notice of said application shall be published as provided i n RCW
90. 03.280. The departnent shall nmake a summary of the record of review
of the application, and the proposed certificate, if the departnent

proposes to approve the application, available to the public and
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provide a period of at least sixty days for the public to submt
coments thereon. The public coment period may be reduced to fifteen
days for short-termtransfers of no nore than two years in duration.
The departnent shall consider the coments received and the entire

record. If it shall appear that such transfer or such change may be
made without injury or detriment to existing rights, the departnent
shall issue to the applicant a certificate in duplicate granting the

right for such transfer or for such change of point of diversion or of
use. The certificate so issued shall be filed and be made a record
with the departnent and the duplicate certificate issued to the
applicant may be filed with the county auditor in |like manner and with
the sanme effect as provided in the original certificate or permt to
di vert water.

| f an application for change proposes to transfer water rights from

one irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

A change in place of use by an individual water user or users of
wat er provided by anirrigation district need only receive approval for
the change fromthe board of directors of the district if the use of
water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
wi thout detrinent or injury to existing rights.

A person may change the place of use of a water right w thout the
requi renent of approval under this section where the water is used on
| and contiguous to the place of use of the water right, the land is
owned by the hol der of the water right, and the total anpbunt of land to
which the water is applied is not increased. Before making the change,
the water right holder shall notify the departnent of the change and
describe the |land subject to the change in place of use.

This section shall not apply to trust water rights acquired by the
state through the fundi ng of water conservati on projects under chapter
90. 38 RCWor RCW 90.42.010 through 90. 42. 070.
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Sec. 7. RCW 90. 44. 100 and 1987 c¢ 109 s 113 are each anended to
read as foll ows:

After an application to, and upon the i ssuance by the departnent of
an anendnent to the appropriate permt or certificate of ground water
right, the holder of a valid right to withdraw public ground waters
may, without losing his priority of right, construct wells or other
means of wthdrawal at a new location in substitution for or in
addition to those at the original |ocation, or he may change t he manner
or the place of use of the water: PROVI DED, HOWEVER, That such
amendnent shall be issued only after publication of notice of the
application and findings as prescribed in the case of an original
appl i cation. The departnent shall neke a summary of the record of
review of the application, and the proposed anendnent, if the
depart ment proposes to approve the application, available to the public
and provide a period of at least sixty days for the public to submt
comments thereon. The public coment period may be reduced to fifteen
days for short-termtransfers of no nore than two years in duration.
The departnent shall consider the conments received and the entire
record. Such anmendnent shall be issued by the departnment only on the
conditions that: (1) The additional or substitute well or wells shal
tap the sanme body of public ground water as the original well or wells;
(2) use of the original well or wells shall be discontinued upon
construction of the substitute well or wells; (3) the construction of
an additional well or wells shall not enlarge the right conveyed by the
original permt or certificate; and (4) other existing rights shall not
be i npaired. The departnent nay specify an approved manner of
construction and shall require a showi ng of conpliance with the terns
of the amendnent, as provided in RCW 90.44.080 in the case of an
original permt.

NEW SECTION. Sec. 8. A new section is added to chapter 90. 03 RCW
to read as foll ows:

RECLAI MED WATER. The hol der of any water right may transfer any
reclaimed water, as defined in RCW 90.46.010(4), generated from the
underlying beneficial use to another party for sone other beneficial
use that is in conpliance wwth the standards and criteria adopted by
the departnent or by the department of health, or both pursuant to
chapter 90.46 RCW Were such a transfer results in a change in the
pl ace of use of such water, the holder of the right shall apply for a
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change in place of use using the procedures in RCW 90.03. 380. The
departnent shall approve such a transfer as consistent with the public
i nterest where such change can be nade wi thout detrinent or injury to
existing rights, including mninmum flows adopted by rule by the
departnent or established as conditions upon the i ssuance of new water
wi t hdr awal s.

NEW SECTION. Sec. 9. A new section is added to chapter 90. 03 RCW
to read as foll ows:

CHANGED OF DI VERSI ON PO NT | N RESPONSE TO CHANGED SURFACE WATER
LEVEL. In the event that government action results in or creates a
reasonabl e expectation of a change in the surface level of a surface
wat er source that inpairs or threatens to inpair access to a point of
di version authorized by a water right permt, certificate, or decree,
the owner of the water right may change the point of diversion or add
an additional point of diversion in accordance with this section in
lieu of conplying with the requirenents of RCW 90.03. 380. Bef ore
changi ng the point of diversion, the water right owner shall provide
witten notice of the proposed change to the departnent. Wthinthirty
days after the departnent receives notice from the owner, the
departnent shall, by order, approve the change unless the director
finds the changes will result ininjury to other existing water rights,
including mnimm flows adopted by rule by the departnent or
establ i shed as conditions upon the issuance of new water w thdrawal s.
Where the point of diversionis |located within one thousand feet of the
exi sting point of diversion, there shall be a rebuttable presunption
that such rights will not be inpaired. Al other terns and conditions
of the water right shall remain in effect.

No fee may be charged for the departnent’s review under this
section.

Sec. 10. RCW90. 14. 140 and 1987 c¢ 125 s 1 are each anended to read
as follows:

(1) For the purposes of RCW 90.14.130 through 90.14. 180,
"sufficient cause" shall be defined as the nonuse of all or a portion
of the water by the owner of a water right for a period of five or nore
consecutive years where such nonuse occurs as a result of:

(a) Drought, or other unavailability of water;
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(b) Active service inthe arned forces of the United States during
mlitary crisis;

(c) Nonvoluntary service in the arnmed forces of the United States;

(d) The operation of |egal proceedings;

(e) Federal laws inposing land or water use restrictions either
directly or through the voluntary enrollnment of a |andowner in a
federal program inplenenting those |laws, or acreage |imtations, or
producti on quotas; or

(f) The tenporary transfer of the water right to another who
applies the water to beneficial use during the transfer.

(2) Notwi t hstandi ng any ot her provisions of RCW90. 14. 130 t hrough
90. 14. 180, there shall be no relinquishnment of any water right:

(a) If such right is clained for power devel opnent purposes under
chapter 90.16 RCWand annual |icense fees are paid in accordance with
chapter 90.16 RCW or

(b) I'f such right is used for a standby or reserve water supply to
be used in tinme of drought or other low flow period so long as
wi thdrawal or diversion facilities are maintained in good operating
condition for the use of such reserve or standby water supply, or

(c) If suchright is clained for a determ ned future devel opnent to
take place either within fifteen years of July 1, 1967, or the nost
recent beneficial use of the water right, whichever date is |ater, or

(d) If such right is clainmed for nunicipal water supply purposes
under chapter 90.03 RCW or

(e) If such waters are not subject to appropriation under the
appl i cabl e provi sions of RCW 90.40. 030 as now or hereafter anended.

NEWSECTION. Sec. 11. A newsection is added to chapter 90.03 RCW
to read as foll ows:

NOT EVI DENCE OF WASTE OR NONUSE. The offer of water or water
rights for transfer, the transfer negotiations, the agreenent to
transfer water, and the application and supporting information for
approval of a water transfer shall not be used as evidence of the
transferor’s waste or unreasonabl e use, or the nonuse, of the water or
wat er rights made avail able for transfer, nor may the transfer of water
cause, or be the basis of, an abandonnent of any water rights or other
right to use water

I11. STANDARDS FOR APPROVAL OF TRANSFERS AND CHANGES
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NEWSECTION. Sec. 12. A new section is added to chapter 90.03 RCW
to read as foll ows:

M TIGATION. (1) This section provides authority to the departnent
to approve a transfer or change in which the potential detrinent,
injury, or inpairnment of existing rights as defined in RCW 90. 03. 380,
90. 44.100, and sections 3 through 5 of this act, wll be fully
mtigated by the applicant through conpensati on, a substitute source of
wat er, conditions upon the transfer, or other neans of mtigation.

(2) The departnment may approve a transfer or change providing for
mtigation of existing rights only where the applicant denonstrates the
detriment, injury, or inpairnent wll be fully mtigated. The
applicant has the initial burden of denonstrating such mtigation.

(3) The departnent may not deny a transfer or change based upon
detriment or injury to a party who has entered a mtigation agreenent
with the applicant.

(4) The departnent may not deny a transfer or change on the basis
of the applicant’s refusal to undertake mtigation that is not directly
related to the potential detriment or injury to existing rights by the
proposed transfer or change.

(5) The departnent nmay approve a transfer or change with conditions
that will prevent detriment or injury to existing water rights,
including mnimm flows adopted by rule by the departnent or
establ i shed as conditions upon the issuance of new water w thdrawal s.
The departnent shall not inpose conditions on the approval of a
transfer or change to mtigate the detrinment or injury to such existing
water rights or to mtigate harmto the econony in the area fromwhich
the water is to be transferred, that would be caused by factors other
than the proposed water transfer.

NEWSECTION. Sec. 13. A newsection is added to chapter 90. 03 RCW
to read as foll ows:

TRANSFER OF CONSUMPTI VE USE. (1) This section applies to the
circunstances or types of transfers specified in this section for
pur poses of determ ning whether existing rights may be injured under
RCW 90. 03. 380 and 90. 44. 100.

(2) The departnment shall accord the applicant a rebuttable
presunption of no injury where the transfer or change will not increase
t he consunptive use under the water right. In determ ning the anount,

t he applicant shall provide evidence of the use during the five years
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precedi ng the application for transfer or change. For purposes of this
section, "consunptive use" neans that quantity of water consuned by the
use such that reclamation or recycling of the water is not possible,
the water does not return to instream use, and the water is not
avai |l abl e for subsequent use by other water right hol ders in the basin.

(3) For water nade avail abl e for transfer by changes in the acreage
or type of crop irrigated by the transferor or by land fallow ng or
retirement, the applicant may choose to have the consunptive use under
the right determned by application of the State of Wshington
Irrigation CGuide published by Washington State University where the
gui de covers the soil, crop, and regional characteristics of the water
use. There shall be a rebuttable presunption that the amount so
determ ned may be transferred wi thout detrinent or injury to existing
rights. The university shall update the guide at |east once each
bi enni umby consulting with interested persons t hroughout the state and
by obtaining the comments of |ocal, state, and federal agencies with
expertise in hydrology, agriculture, and rel ated subjects.

(4) For water transfer proposals no longer than two years in
duration, the applicant has the initial burden of producing prima facie
evidence that the transfer will not be detrinental to existing water
rights. The establishnment of a prima facie case shifts the burden of
proof to those parties, if any, that have filed protests under the
procedures of RCW90. 03. 380 or 90.44.100, as applicable. The standard
of proof wunder this subsection shall be a preponderance of the
evi dence.

| V.  TRANSFERS OF CONSERVED WATER MADE AVAI LABLE
BY EFFI Cl ENT | RRI GATI ON PRACTI CES

NEWSECTION. Sec. 14. A new section is added to chapter 90.03 RCW
to read as foll ows:

DEFI NI TIONS. The definitions inthis section apply throughout this
chapter unless the context clearly requires otherw se.

(1) "Contract"™ means a witten |legal instrunment that provides for
the transfer of a portion of a water right froman existing water right
hol der to anot her person for consideration.

(2) "Departnent" neans the departnent of ecol ogy.

(3) "Net water savings" has the sane neaning as defined in RCW
90. 42. 020.

SB 5977 p. 10
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(4) "Person" nmeans a person, cor poration, quasi - muni ci pa
corporation, nunicipal corporation, or state or federal agency.

(5) "Reduction in evaporative | oss" neans the anount of water that
was needed to grow an orchard or other crops using conventional
irrigation systens mnus the quantity of water needed to growthe crops
with the use of a water-efficient irrigation system "Reduction in
evaporative | oss" includes the reduction in the anount of water used
t hrough transpiration by nonproductive plants such as cover crops.

(6) "Trust water right" means a water right transferred to and
managed by the departnent for the benefit of instreamflows or for the
allocation to new uses as provided in chapter 90.38 or 90.42 RCW

(7) "Water-efficient irrigation system neans a system that,
t hrough technol ogi cal nodifications, results in water savings.

NEWSECTI ON. Sec. 15. A new section is added to chapter 90.03 RCW
to read as foll ows:

CONTRACTS FOR WATER TRANSFERS. (1) A person holding a valid water
right may enter into a contract with another person for the transfer of
water saved through installation of a qualifying water-efficient
irrigation system In determning the anount that is transferrable,
the departnent shall allow the transfer of an anount equal to the
reduction in the evaporative |oss. The reduction in evaporative |oss
is areadily transferrabl e conponent of net water savings.

(2) In addition, the departnent shall evaluate whether there are
addi ti onal net water savings that could be transferred to the purchaser
w thout detrinment to other existing water users. The departnent may
not delay making a decision on the transfer of the water that
constitutes the reduction in evaporative | oss because of decisions on
the determ nation of additional net water savings.

(3) A person wshing to nmake application for a transfer of a water
right wunder this chapter shall conply with RCW 90.03.380. The
transferred portion has the sane date of priority as the water right
fromwhich it originated, but between themthe transferred portion of
the right is inferior in priority unless otherw se provided by the
parties in the contract.

(4) The departnment shall maintain a record of contracts with the
certificate of water right for the transferred water.

(5) The departnment may establish streanl i ned procedures to quantify
the reduction in the evaporative |o0ss. In devel oping streamined
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procedures, the departnment may use data from the United States soi
conservation service or the Washington state cooperative extension
service to base calculations of reduction in evaporative loss in
various regions of the state. The procedures may address making
prelimnary findings that can be wused as an initial basis for
devel opi ng contracts by applicants.

NEWSECTION. Sec. 16. A new section is added to chapter 90.03 RCW
to read as foll ows:

WATER- EFFI Cl ENT | RRI GATI ON  SYSTEM - TRANSFER OF REDUCTION I N
EVAPCRATI VE LOSS. A holder of a valid water right who installs a
water-efficient irrigation system may apply for a transfer of the
reduction in evaporative |oss, plus any additional net water savings,
for the irrigation of an additional parcel of previously unirrigated
land, to land with |l ess senior water rights, or to land that |acks a
full and sufficient supply. The application nust be processed based
upon the sane criteria as if the transfer were to be nmade to anot her
person by contract under section 15 of this act.

V.  TRANSFERS TO | NSTREAM USES

NEWSECTION. Sec. 17. A new section is added to chapter 90.03 RCW
to read as foll ows:

NOTI CE OF TRANSFER. (1) A person transferring a right to the
beneficial use of water for instream purposes shall file a notice of
the transfer with the departnment stating the name and address of the
person or governnental unit to whomthe right has been transferred.

(2) Such a transfer for instream purposes nmay be permanent or
tenporary. A tenporary transfer may renmain in effect for any | ength of
time as determ ned by the water right holder. The hol der of the water
right tenporarily transferred to i nstream purposes may transfer all or
part of the water right to the use for which the water right was
initially granted at any tine the hol der chooses.

(3) An instream use right receives the sane priority date as the
water right fromwhich it originated. The departnent shall identify
the streamreach or reaches to which the right applies.

Sec. 18. RCW90.42.080 and 1993 c 98 s 4 are each anended to read
as foll ows:

SB 5977 p. 12
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(1) The state may acquire all or portions of existing water rights,
by purchase, gift, or other appropriate nmeans other than by
condemmation, from any person or entity or conbination of persons or
entities. Once acquired, such rights are trust water rights. A water
right acquired by the state that is expressly conditioned upon the use
being |limted to instream purposes shall be adm nistered as a trust
water right in conpliance with the condition.

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or permanent basis.

(4) The provisions of RCW 90.03.380 and 90.03.390 apply to
transfers of water rights under this section.

(5 No funds may be expended for the purchase of water rights by
the state pursuant to this section unless specifically appropriated for
this purpose by the |egislature.

NEW SECTION.  Sec. 19. The departnent of ecology shall prepare a
report that reviews the trust water rights programunder chapter 90. 46
RCW and identify admnistrative and statutory barriers to obtaining
greater use of trust water rights to augnent stream flows and to
provide a mechanism for neeting both offstream and instream water
demands identified in |local watershed plans or other water resource
managenent  pl ans. The report shall rmake reconmmendations for
adm nistrative and statutory nodifications to encourage greater use of
the program to provide nore tinely review and approval of proposed
trust water rights, and to provide a greater range of circunstances in
which the program may be enployed to neet identified instream and
of f stream wat er needs consi stent with applicable watershed plans. The
report shall be provided to the appropriate standi ng conmttees of the
| egi sl ature by Decenber 15, 1997.

NEWSECTI ON. Sec. 20. A newsection is added to chapter 90.42 RCW
to read as foll ows:

PURCHASE OF WATER SAVI NGS. The departnent nay use funds avail abl e
fromchapter 43.99E RCWto purchase water savings fromw lling sellers
or lessors made available by installation of a water-efficient
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irrigation systemas defined in section 14 of this act, or other rights
to water mnade available through changes in agricultural practices
i ncludi ng conservation mneasures. The determ nation of the anount
avai l able for transfer and the protection of existing rights shall be
made as provided in RCW90.03. 380 and section 13 of this act.

Water rights acquired under this section shall be adm ni stered as
a trust water right by the departnment under chapter 90.42 RCW

VI.  WATER BANKI NG

NEWSECTION. Sec. 21. A newsection is added to chapter 90.03 RCW
to read as foll ows:

REG ONAL WATER BANKS. (1) Local water agencies, cities, counties,
ot her local governnental agencies, and other interested parties my

establish regional water banks. A regional water bank nay be
established by a single party or by agreenment between two or nore
parties. A regional bank may be established on a tenporary or

per manent basis. The purpose of regional water banks is to facilitate
voluntary transfers of water within the region.

(2) Regional water banks my take any action to facilitate
voluntary transfers of water, including but not limted to:

(a) Establishnment of a list of current offers to sell and to
purchase water and water rights;

(b) Acquisition of water for subsequent sale or distribution to
menbers of the water bank or for sale to wlling buyers outside the
wat er bank;

(c) Acquisition and storage of water during periods of surplus for
sale and distribution during periods of shortage;

(d) Acquisition and sale of water transfer options, water futures,
subordi nati on agreenents, and other types of arrangenents to transfer
wat er for the benefit of the nenbers of the water bank;

(e) Establishnent of a local or regional program for the
conjunctive managenent and use of surface and ground water supplies
owned or controlled by nenbers of the water bank;

(f) Augnentation of water supplies to wetlands, fish and wldlife,
and ot her instream uses;

(g) Facilitation of transfers by managenent of water storage, water
delivery, accounting, financing, or other nmatters relevant to the
interests of the nenbers of the water bank; and
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(h) Provision of assistance to potential transferors and
transferees in the negotiation and inplenentation of transfer
agr eenent s.

(3) All transfers or changes of water rights by or through regional
wat er banks are governed by the applicabl e provisions of chapters 90. 03
and 90. 44 RCW

(4) Regi onal water banks shall not have exclusive jurisdiction over
water transfers. Any person or entity may transfer water w thout the
i nvol venent of a regional water bank.

VI1. STREAMLI NI NG REVI EW OF TRANSFERS

NEW SECTI ON.  Sec. 22. A new section is added to chapter 90.03 RCW
to read as foll ows:

PRI ORI TY PROCESSI NG OF TRANSFERS. (1) To further the policies in
section 1 of this act, the departnent shall accord priority to the
processing of applications for transfers and changes in water rights.
The departnent shall adopt a goal of maki ng deci si ons upon applications
for changes |limted to a single season within sixty days of receipt of
the application, and for other changes within ninety days of receipt.
Only in exceptional circunstances may a deci sion be nade | ater than one
hundred ei ghty days after receipt of a conplete application.

(2) The departnent may process applications for transfers or
changes regarding water uses in a basin independently of the order of
processing or priority placed upon processing applications for new
w thdrawal s within the sanme basin.

NEWSECTI ON. Sec. 23. A newsection is added to chapter 90.03 RCW
to read as foll ows:

FUNDI NG OF REGULATCORY REVIEW (1) The departnment may enter into a
voluntary witten agreenent with an applicant for a transfer or change
to recover from the applicant the reasonable costs incurred by the
departnment in conducting regulatory review of the application. The
agreenent shall specify the staffing and other resources to be
commtted by the departnent in processing the application, and shal
establish deadlines for conpleting each of the major steps in
conducting regulatory review. The agreenent shall normally establish
a deadline of making a decision no nore than one hundred ei ghty days
fromthe filing with the departnent of a conplete application. The
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applicant’s refusal to enter an agreenent under this section shall not
be the basis for otherw se del aying the processing of the application.

(2) The costs remtted under this section shall be in addition to
the fees required by RCW 90. 03. 470.

(3) The water transfers account is created in the state treasury.
Al'l receipts fromcosts coll ected under this section shall be deposited
into the account. Expenditures fromthe account may be used only for
the departnent’s costs in the review of applications for transfers or
changes covered by agreenents under subsection (1) of this section
Only the director of the departnment or the director’s designee may
aut hori ze expenditures from the account. The account is subject to
al | ot ment procedures under chapter 43.88 RCW but an appropriation is
not required for expenditures.

NEWSECTION. Sec. 24. A new section is added to chapter 90.03 RCW
to read as foll ows:

TRANSFERS- - RESPONSE TO SI NKI NG CREEK CASE. For the purpose of
reviewi ng applications for transfer and changes under this chapter and
chapter 90.44 RCW the departnent may nmake tentative determ nati ons of
the validity of the water right that is the subject of the application
and of water rights that may be inpaired by the transfer or change.
This section does not authorize the departnent to conduct a genera
adj udi cation of water rights or the substantial equival ent of a general
adj udi cati on. The exclusive procedure for acconplishing a genera
adj udi cation of water rights is under RCW 90. 03. 110 t hrough 90. 03. 245
or 90. 44. 220.

VIT11. TRANSFER RECORDS AND DATA NMANAGEMENT

NEW SECTI ON.  Sec. 25. A new section is added to chapter 90. 03 RCW
to read as follows:

DATA COWPI LATION. (1) The departnent shall create and maintain a
water transfer registry of all final agreenents concerning water rights
transfers. The registry shall include the names of the parties to the
transfer, the consideration paid for the transfer, a brief description
of the transfer, and an expl anati on of changes in water storage, timng
and point of diversion, place and purpose of use, consunption, and
timng and point of return fl ow caused by the transfer. The depart nent
shall ensure that the registry is available in print formand over the
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i nternet. O her state and |ocal agencies receiving information
pertinent to such transactions, such as tax affidavits, shall cooperate
with the departnent in mintaining the registry and nmaking the
information available locally +to prospective water mar ket i ng
partici pants.

(2) This sectionis intended to make accessible information that is
otherwise in the public domain and does not require the disclosure of
proprietary information that is protected from disclosure under any
other law or authority.

NEW SECTI ON.  Sec. 26. A new section is added to chapter 90.03 RCW
to read as foll ows:

TRANSFERS OF LAND WTH WATER RIGHTS. Upon closing of a |and
transaction involving the transfer of a water right appurtenant to the
| and, the seller shall also deliver to the purchaser evidence of any
permt, transfer approval, or certificate of water rights if the

permt, transfer approval, or certificate is available. 1In addition,
the seller shall notify the departnment on a form prescribed by the
departnment of: (1) The real estate transaction; and (2) the water

right involved in the transaction. The notice shall also be provided
in the case of the sale of parcels of land froma subdivision or short
subdivision of land to which a water right is appurtenant to each
resul ti ng parcel

NEWSECTION. Sec. 27. A new section is added to chapter 90.03 RCW
to read as foll ows:

KEEPI NG ADJUDI CATI ON DECREES CURRENT. The departnent, acting
through the office of the attorney general, shall use the information
included in the water transfer registry authorized under section 25 of
this act and other pertinent information to provide periodic sunmaries
of transfers and changes in water rights in a basin in which a general
adj udi cati on decree has been entered within twenty years before the
effective date of this section. The summary shall be filed with the
superior court that entered the decree and entered of record in the
proceedi ng for the purpose of advising interested persons of changes
occurring since entry of the decree.

| X M SCELLANEQUS
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1 NEW SECTI ON. Sec. 28. PART HEADI NGS AND CAPTI ONS NOT LAW  Part
2 headings and captions used in this act are not any part of the |aw.

~-- END ---
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