©O© 00 N o 0o b

10
11
12
13
14

15
16
17
18

S-0638. 1

SENATE BI LL 5467

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Morton, Swecker and Newhouse

Read first time 01/27/97. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to water transfers; and adding a new chapter to
Title 90 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:
NEW SECTION. Sec. 1. The legislature finds:

(1) Voluntary water transfers between water users can reallocate
water use in a manner that will result in nore efficient use of water

resour ces;

(2) Voluntary water transfers can help alleviate water shortages,
save capital outlays, reduce developnent <costs, and provide an
incentive for investnent in water conservation efforts by water right
hol ders; and

(3) The state should expedite the admnistrative process for
noncontested water transfers anong water right holders, conveying
greater operational control to water managers and water right hol ders.

NEW SECTION. Sec. 2. The follow ng definitions apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Board" neans a water conservancy board created under this
chapter.
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(2) "Consunptive quantity" neans the actual five-year average
anount of water that the water right hol der has diverted reduced by the
estimated anmount of return flows.

(3) "Departnent"” neans the departnent of ecol ogy.

(4) "Director" nmeans the director of the departnent.

(5 "Petition" means a petition to organize a water conservancy
boar d.

(6) "WRIA" neans a water resource inventory area established by
rule.

NEW SECTI ON. Sec. 3. (1) Any of the followng |ocal water
resource agencies mnay petition the departnent for permssion to
organi ze a board and to exercise the powers and authorities of a board
under this chapter within the geographi c boundaries of the | ocal water
resource agency and any area in which the agency provides retail
service to custoners or nenbers:

(a) An irrigation district organi zed under chapter 87.03 RCW

(b) Areclamation district organi zed under chapter 89.30 RCW

(c) A city that operates a mnunicipal water supply system under
chapter 35.92 RCW

(d) A public utility district that operates a nunicipal water
supply system under chapter 54.08 RCW

(e) Awater district that operates a nunicipal water supply system
under chapter 57.08 RCW or

(f) A cooperative or mutual corporation that operates a public
wat er system serving one hundred or nore accounts.

(2) A board forned and organi zed under this section by a |oca
wat er resource agency constitutes a separate governnental subdivision
of this state, and a public body corporate and politic exercising
public powers. The initial and successor directors or other governing
body of the board shall be appointed by the governi ng body of the | ocal
wat er resource agency petitioner. The nunber of directors shall be
three or nore, and any director nay be reappointed for successive
terns.

NEW SECTI ON. Sec. 4. (1) Water right hol ders who divert water for
use within one or nore WRI As may petition the departnent for perm ssion
to organi ze a wat er conservancy board enconpassi ng the geographi c area
of the WRIAs in which the petitioners divert or use water and to
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exerci se the powers and authorities of a board under this chapter. The
nunber of directors shall be three.

(2) A board forned and organi zed under this section by three or
nore water right holders constitutes a separate governnental
subdivision of this state, and a public body corporate and politic
exercising public powers. The board shall have a governing body of
three directors. | medi ately upon approval of a petition to form a
board, the initial governing body of the board shall be appointed by
the director fromanong six i ndividuals recommended by the petitioners.
The initial directors shall formand organi ze the board and shall serve
as the initial governing body of the board. Wen the term of any
initial director expires, the director shall appoint a successor based
on recommendations fromthe board. Any director may be reappoi nted for
successive terns. |f any director does not conplete his or her term
a successor shall be appointed to fill out the remaining term A water
ri ght hol der who diverts or uses water within the WRI As included in the
board may be appointed as a successor director.

NEW SECTION. Sec. 5. (1) Any conbination of two or nore |oca
wat er resource agencies and one or nore |ocal water right holders may
jointly petition the departnent for perm ssion to organize a board and
to exercise the powers and authorities of a board under this chapter
within the geographic boundaries of any of the participating |oca
water resource agencies and any area in which any agency provides
retail service to custoners or nenbers, or within any WRI A in which the
water right holder petitioners joining in the petition divert or use
wat er .

(2) A board fornmed and organi zed by any conbi nation of two or nore
| ocal water resource agencies and one or nore eligible water right
hol ders constitutes a separate governnmental subdivision of this state,
and a public body corporate and politic exercising public powers. The
board shall have three directors appointed fromthe organi zi ng bodi es.

NEW SECTION. Sec. 6. A petition to forma board nust conformto
the followi ng requirenents and contain the foll ow ng information:

(1) The nane and address of each petitioner;

(2) A brief description of the water right and use of each
petitioner sufficient toidentify the place and source of diversion and
the place of use of the water;
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(3) ldentification of the geographic boundaries of any | ocal water
resource agency or WRIA or WRIAs to be included within the board;

(4) A statenment of the need for the board; and

(5) The proposed byl aws or an equi val ent statenent of the rul es and
procedures that will govern the operation of the board once organi zed.
The byl aws shall provide, anong other things, for four-year terns for
directors.

NEW SECTION. Sec. 7. (1) The petition shall be presented to the
director. As soon as practicable after it is received, but no later
than ninety days, the departnment shall determne if approval of the
petition would further the purposes of this chapter.

(2) No later than ninety days after the petitionis first presented
to the director, the director shall act on the petition.

NEW SECTION. Sec. 8. Any board, and the directors thereof, has
the follow ng powers, in addition to others granted in this chapter:

(1) A board may establish a water transfer exchange through which
all or part of the water that any person is entitled to use by reason
of owning or holding a water right may be listed for sale or transfer.
Water transfers approved by the board nust remain within existing
beneficial uses or general sectors, and water that is being used for
agricultural applications is restricted to short-term or |ong-term
| eases. Each board shall maintain and publish all information nmade
avai lable to the board concerning water rights listed with the board
and any application to the board for approval of a water transfer.

(2) Each board shall establish a programand procedures, consistent
with applicable law and rules adopted by the departnment, for the
admnistration of a system of tinely local approvals for water
transfers under this chapter. The adm nistration of the system shal
be perfornmed exclusively by the board.

(3) The transferor and the transferee of any proposed water
transfer may apply to a board for approval of such transfer if the
wat er proposed to be transferred is currently diverted or used within
t he geographi c boundaries of the board, or would be diverted or used
wi thin the geographic boundaries of the board if the transfer is
appr oved. The application shall contain such information as may be
required by the board in order to review and act on the application.
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(4) A board may review and approve any application for a water
transfer if the water proposed to be transferred is currently diverted
or used within the geographic boundaries of the board, or the water
woul d be diverted or used within the geographi c boundari es of the board
if the proposed transfer is approved. Witer that is diverted or used
within a board that is transferred to an instream use shall be deened
to be used within the board. The board shall publish notice of the
application and send notice to state agencies as provided in RCW
90. 03. 280. Any person claimng detriment or injury to an existing
water right as a result of the proposed transfer may intervene in any
application before the board. O her interested persons may submt
comments. The board shall review each application for a transfer and
determ ne whether it neets the requirenents of this chapter and any
rules adopted by the departnent under this chapter, and otherw se
conplies with the |aw If a majority of the governing body of the
board determnes that the application is conplete and in accordance
with the law, and the transfer may be nmade without injury or detrinent
to existing rights of other water right hol ders, the board shall issue
to the applicant a certificate conditionally approving the transfer,
subject to review by the director as provided in this section.

(5) A board may acquire, purchase, hold, | ease, manage, occupy, and
sell real and personal property or any interest therein, enter into and
perform any and all necessary contracts, appoint and enploy the
necessary agents and enpl oyees, enpl oy contractors, including contracts
for professional services to sue and be sued, and do any and all | awful
acts required and expedient to carry out the purposes of this chapter.
The board shall be an i ndependently funded entity, as determ ned by the
boar d.

NEW SECTION. Sec. 9. (1) The application of the transferor and
the transferee in any proposed water transfer shall include, in
addition to other information required by the board, information
sufficient to establish to the board’s satisfaction, the transferor’s
entitlement to the quantity of water being transferred, and it shall
descri be any applicable existing [imtations on the right to use water,
including, without Iimtation, the place of diversion, place of use,
source of supply, time of use, period of use, and the place of storage.

(2) A water right or nonconsunptive use that has not been
adj udi cated may be transferred under this chapter, however neither the
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board’ s approval of a transfer, nor the departnent’s approval of the
board’ s action, constitutes an adjudication of the validity, priority,
or quantity of the transferor’s water right as between the transferor
or the transferee and the state, or as between the transferor or the
transferee and one or nore ot her water use clai mants and such approval s
do not preclude or prejudice a subsequent challenge to the validity,
priority, or quantity of the right in an adjudication proceeding.

NEW SECTI O\ Sec. 10. (1) If an application for transfer is
proposed to transfer water from one irrigation district to another

approval of the transfer shall be conditioned upon receipt of
concurrence from each of the irrigation districts that the transfer
will not adversely affect the ability to deliver water to other
| andowners or inpair the financial integrity of either of the

irrigation districts. A transfer involving a change in place or use or
a nonconsunptive use by an individual water user or users of water
provided by an irrigation district need only receive approval for the
change fromthe board of directors of the irrigation district if the
use of water continues within the irrigation district.

(2) There is a rebuttable presunption that any water transfer does
not inmpair or injure any existing rights of third parties; however, if
any person clainms to be the holder of a right inpaired by a proposed
transfer, that person has the right to a hearing before the governing
body of the board. The board shall receive such evidence as it may
deem materi al and necessary to determne the validity of the claim of
i npai rment . If the evidence presented by the party claimng an
i npai rment established that nore probably than not, the claimant’s
wat er right would be inpaired by the proposed transfer, the board may
not approve the transfer unless:

(a) The applicant and the inpaired party agree upon conpensation
for the inpairnment; or

(b) The applicant proposes a physical solution that substantially
mtigates the inpairnent and is reasonabl e under the circunstances.

(3) Any water transfer that is limted to the consunptive quantity
of the transferor or a nonconsunptive use is conclusively presuned to
cause no detrinent or inpairnment to existing rights of third parties.
The burden is on the applicant to establish that a proposed transfer is
limted to the transferor’s consunptive quantity.
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(4) Existing rights include instreamflows and nonconsunptive uses
for public and private fish propagati on established under chapter 90. 22
RCWor by court decree, as well as other junior and senior rights.

NEW SECTION. Sec. 11. (1) If a transfer is approved by a board,
t he board shall submt a copy of the proposed certificate conditionally
approving the transfer to the departnment for review. Along with a copy
of the proposed certificate, the board shall submt a report
summari zi ng any factual findings on which the board relied in deciding
to approve the proposed transfer. Notice by mail shall be sent to any
person who objected to a transfer or who has requested notice.

(2) The departnment may revi ew any proposed transfer approved by a
board for conpliance wth this chapter, guidelines adopted by the
departnent, and other applicable |law. The parties to a transfer or any
third party whose water right is alleged to be inpaired by a transfer
may appeal the board’s decision to the departnent. The board shall, at
the request of the departnent or any intervenor, forward to the
departnent the files and records upon which the board based its
deci si on. The departnent shall review the action of the board and
affirm reverse, or nodify the action of the board wthin thirty days
of receipt. The thirty-day tinme period for departnent review of a
board’s action may be extended an additional thirty days by the
departnent, by the consent of the parties to a transfer. If the
departnment fails to act on the matter within the required tine, the
board’s action is final. Upon approval of a water transfer by the
action or nonaction of the departnment, the conditional certificate
i ssued by the board is final and valid.

NEW SECTI ON. Sec. 12. The decision of the director or the
departnent to approve or deny a petition to forma board, or to suspend
a board’ s powers and authorities, or to approve or deny a water
transfer, by action or nonaction, and any other final agency decision
or final action under this chapter is subject to judicial review as
provided in chapter 34.05 RCW

NEW SECTI ON. Sec. 13. Sections 1 through 12 of this act
constitute a new chapter in Title 90 RCW

~-- END ---
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