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WSR 15-24-001
PERMANENT RULES
SECRETARY OF STATE
[Filed November 18, 2015, 1:22 p.m., effective December 19, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Presidential primary rules. Rule changes are
necessary to update procedures and clarify policies.

Citation of Existing Rules Affected by this Order:
Repealing WAC 434-219-240 and 434-219-250; and amend-
ing WAC 434-219-060, 434-219-090, 434-219-100, 434-
219-115,434-219-120, 434-219-155, 434-219-230, 434-219-
290, and 434-230-015.

Statutory Authority for Adoption: RCW 29A.04.611.

Adopted under notice filed as WSR 15-19-110 on Sep-
tember 18, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 9, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2, Amended
9, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 2, Amended 9, Repealed 2; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 12, 2015.

Mark Neary
Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-219-060 Designation of candidates by sec-
retary of state. Not less than ninety days prior to the date set
for the presidential primary, the secretary of state shall com-
pile a list of persons whose candidacy for the office of Presi-
dent of the United States is generally advocated or whose
candidacy is generally recognized in the national news
media. He or she shall promptly notify, in writing, the county
auditors, the state and national chairpersons of each major
political party, and each of the candidates whose names will
be placed on the ballot at the presidential primary unless the
candidate withdraws under WAC 434-219-115.

AMENDATORY SECTION (Amending WSR 96-03-141,
filed 1/24/96, effective 2/24/96)

WAC 434-219-090 Form of the nominating petition.
Nominating petitions shall be addressed to the secretary of
state, be uniform in size, and shall contain the following:

(1) The name of the candidate and his or her political
party;

(2) A statement that the persons signing the petition are
registered voters of the state of Washington, that they are

[1]

WSR 15-24-001

affiliated with the political party of the person on whose
behalf the petition is filed, and that they have only signed the
petition once;

(3) Numbered lines for no more than twenty signatures;

(4) Space for the signature, printed name, and street
address at which each petition signer is registered to vote,
including county of residence((;

" for-the i st 4l ] Chi
orherpreetnetifknown)).

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-219-100 Verification of signatures by sec-
retary of state. Upon receipt of any nominating petition filed
pursuant to WAC 434-219-080, the secretary of state shall
promptly canvass and verify the signatures in order to deter-
mine the validity of the petition. The secretary may reject,
without verification of signatures, any petition that clearly
bears insufficient signatures, any petition that is not accom-
panied by a consent to the nomination by the candidate, or
any petition that is in a form inconsistent with the provisions
of WAC 434-219-090. To the extent that it is not inconsistent
with other provisions of these rules, the canvass and verifica-
tion process may be observed in the same manner as that
specified in RCW 29A.72.230 for the observation of the can-
vass and verification of initiative signatures. The secretary of
state shall reject the signature of any person not registered to
vote in Washington, and, if the same name is signed more
than once, shall reject all but the first valid signature. No sig-
nature may be rejected solely on the basis that it is not accom-

panied by the street address ((er-preeinetname-ornumber)),

printed name, or county of residence of the signer.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-219-115 Withdrawal. Each candidate shall
appear on the primary ballot unless, not later than sixty-seven
days prior to the primary, the candidate files with the secre-
tary of state a signed, notarized statement that he or she is not
now and will not become a candidate for president. ((Fhe-see-
retary-ofstate-shall- promptlynetify-the-countyauditors;the

hai » onalmolitin] 4 lidate.

Lot of i o 4] dentialor )
AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-219-120 Certification of candidates.
Immediately following the last day for candidates to with-
draw, the secretary of state shall certify to the county auditors
and state and national chairpersons of the major political par-
ties the final list of candidates who will appear on the presi-
dential primary ballot.

Permanent



WSR 15-24-001

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-219-155 ((Party-declaration-on)) Ballot
materials. (1) Each ((pelitical-party-declaration—shall-be
printed-on-the return-envelope-with-the standard ballot-deela-

rationrequired-by-WAC434-250-0650-)) county shall print

declarations on the return envelopes in the same format and
color as prescribed by the secretary of state which must
include:

(a) The standard declaration per WAC 434-230-015
printed on the return envelope along with each political party
declaration.

(b) Each political party declaration ((shal-be)) printed
with a checkbox for voters to indicate the party declaration to

Wthh they subscribe. ((JEhe—eetmEy—aﬁdtter—shal-l—pfewée—&ﬂ

be-counted '))

(c) One signature line to serve as both the voter's stan-

dard ballot declaration and the signature for the voter's polit-
ical party declaration.

(2) In addition to ballot requirements listed in WAC 434-
230-015:

(a) County auditors must issue consolidated ballots that
include the political party ballots printed on one side of a sin-
gle sheet of paper.

(b) Each ballot must specify the election as "Presidential

Primary."
(c) A political party checkbox must not be printed on the

ballot.
(d) A "Democratic Party" heading within or under a blue
shaded bar and a "Republican Party" heading within or under

a red shaded bar printed immediately above the associated
list of candidates. Other major political parties included in the

primary must have similar headings and color.
(e) The ballot lists of candidates for president for each

political party shall be printed in the following order:

The major political party that received the highest num-
ber of votes from the electors of this state for the office of
president of the United States at the last presidential election
must appear first. Other major political parties must follow
according to the votes cast for their nominees for president at
the last presidential election.

(f) Candidates shall be listed in alphabetical order within
each political party as certified by the secretary of state.

(g) Following each list of candidates shall be a response
position and a space for writing in the name of a candidate.

h) Candidate names shall be printed in a type style and
point size that can be read easily. If a candidate's name

exceeds the space provided, the election official shall take
whatever steps necessary to place the name on the ballot in a
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manner which is readable. These steps may include, but are
not limited to, printing a smaller point size or different type
style.

(3) In addition to other instructions normally provided to
voters, the county auditor shall include an insert. The insert

must provide specific instructions on how to mark the ballot
so the ballot will be counted in accordance with the political

party declaration signed on the return envelope in substan-
tially the same format as provided by the secretary of state.

(4) Provisional, service, overseas. special absentee and
electronically delivered ballots must include political party
declarations. If the political party declarations are not printed
on the return envelopes, both the ballot and political party
declaration must be printed on a separate sheet of paper. The
voter must be instructed to sign and place the declaration
sheet into the ballot return envelope, outside the security
envelope. Signatures on both the ballot declaration and the
political party declaration are required to count a ballot.

(5) The following WAC sections do not apply to presi-
dential primaries: WAC 434-230-025, 434-230-035, 434-
230-045, 434-230-055, 434-230-085, 434-230-090, and 434-
230-110.

NEW SECTION

WAC 434-219-200 Direct recor ding electronic voting
devices (DRE). Ballots cast on direct recording electronic
voting devices must be verified as matching the signed polit-
ical party declaration.

(1) The voter must sign a standard ballot declaration
form and select one political party ballot declaration.

(2) If using DREs, the county auditor must use a method
that verifies the voter only casts votes according to the polit-
ical party declaration marked. DREs may be programmed as
separate ballots. For consolidated ballots, the county auditor
must use one of the following methods:

(a) Provide a separate DRE designated for each political
party.

(i) Verify the corresponding party ballots were cast on
each device.

(i1) If all ballots cast are of the corresponding political
party, all ballots shall be tabulated.

(iii) If any ballots were cast of the opposite political
party, those ballots shall be referred to the canvassing board
for rejection. All remaining ballots of the corresponding
political party shall be duplicated and tabulated; or

(b) Provide a single DRE programmed with all political
party ballots.

(i) Keep signed political party declarations in order of
voting.

(i1)) Compare the party declaration to the corresponding
party vote on the ballot. If all ballots cast are of the corre-
sponding political party, ballots shall be tabulated.

(iii) If any ballot fails to correspond with the declared
party:

(A) Separate each ballot record and place each in a secu-
rity envelope.

(B) Place the associated political party declaration with
the security envelope into an outer mailing envelope.
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(C) Process the ballots in the same manner as electroni-
cally returned ballots;

(c) Any other method approved by the secretary of state.

(3) The number of DRE votes must be reconciled with
the number of signed declarations.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-219-230 Processing of ballots. (1) If the
voter ((eheeked)) selected a political party declaration, a
notation of the party ((eheeked)) selected must be made in the
voter's registration file.

(2) ((H-the-declaration-isnot-signed-or thesignature-on

WAC 434-261-050 1£.41 s failed heel L
voter-the-oppertunityto-cheekaparty-deelaration:)) If the
voter fails to submit a marked and signed political party dec-
laration on the return ballot envelope, the auditor shall send at
least one notice by either mail or e-mail and advise the voter
of the correct procedures for completing the declaration. If a
voter submits a marked and signed political party declaration
by the day before the primary is certified, the voter's ballot

may be counted if all other requirements are met.

Exception:

A political party selection on a federal write-in absentee
ballot form substitutes for the political party declaration.

(3) The ballot must be sorted according to major party
declaration choice before it is removed from the return enve-
lope. Once the ballot is removed from the return envelope
and secrecy envelope, it must be inspected and processed
consistent with the party declaration.

() the-veter'ssignature-is-verified; the-voter may-be
crect EFE.] ; 0 hfl m]g par ;.”.1”]55 iﬁ hli ;155 .E".))E ohrif-the

NEW SECTION

WAC 434-219-235 Statewide standards on what isa
vote—Presidential primary. The following standards deter-
mine the validity of political party declarations on a presiden-
tial primary return envelope and ballot. All standards listed in
WAC 434-261-086 apply to ballots.

(1) The first returned marked and signed political party
declaration is the determining factor; only a vote on the ballot
within the party the voter selected shall be counted. Ballots
must be rejected by the county canvassing board for the fol-
lowing reasons:

(a) Political party declarations.

(1) The voter selects both political party declarations.

(i1) The voter fails to provide a marked and signed polit-
ical party declaration by the day before certification of the
primary.

(b) Ballots.

(1) The voter votes for a candidate on the ballot not
matching the political party declaration.

(ii)) The voter votes for candidates in more than one
party.
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(2) When the voter modifies a party name or wording of
a selected political party declaration, the party checkbox is
considered unmarked and the voter must be contacted per
WAC 434-219-230. Such alterations may include:

(a) Modification of a party name or wording of a selected
political party declaration.

(b) A strike through a party name or wording of a
selected party declaration without also making another
choice.

(3) When a voter makes a correction to a political party
selection, the canvassing board shall consider the voter's
intent.

(a) If the voter strikes through a party name or wording
of a party declaration, it is considered a correction only when
the voter clearly selects another party declaration. Correc-
tions may be resolved in the same manner as marks made on
a ballot according to WAC 434-261-086 (1)(c), (d), and (e).

(b) If the voter does not mark inside a party checkbox, a
mark or written instruction made outside the party checkbox
may still indicate a choice when one declaration is clearly
selected. Voter intent issues for marks made outside the party
checkbox may be resolved in the same manner as marks
made on a ballot according to WAC 434-261-086 (1)(b) and
(e).

Exception: One mark that strikes through a party name or wording

of the party declaration does not indicate a selection.

AMENDATORY SECTION (Amending WSR 11-24-064,
filed 12/6/11, effective 1/6/12)

WAC 434-219-290 Certification of presidential pri-
mary by secretary of state. County canvassing boards shall
certify the results of the presidential primary ((feurteen)) ten
days following the primary. The county auditor shall transmit
the returns to the secretary of state immediately. Not later
than ((twenty-ene)) seventeen days following the presidential
primary, the secretary of state shall certify the results of the
presidential primary and notify the candidates and the chair-
person of the national and state committees of each major
political party of the votes cast for all candidates listed on the
ballot.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 434-219-240 Canvassing consolidated ballots that
include a party checkbox.

WAC 434-219-250 Canvassing separate party ballots and
consolidated ballots that do not

include a party checkbox.

AMENDATORY SECTION (Amending WSR 14-06-040,
filed 2/26/14, effective 3/29/14)

WAC 434-230-015 Ballots and instructions. (1) Each
ballot shall specify the county, the date, and whether the elec-
tion is a primary, special or general.
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(2) Each ballot must include instructions directing the
voter how to mark the ballot, including write-in votes if can-
didate races appear on the ballot.

(3) Instructions that accompany a ballot must:

(a) Instruct the voter how to cancel a vote by drawing a
line through the text of the candidate's name or ballot mea-
sure response;

(b) Notify the voter that, unless specifically allowed by
law, more than one vote for an office or ballot measure will
be an overvote and no votes for that office or ballot measure
will be counted;

(c) Explain how to complete and sign the ballot declara-
tion. The following declaration must accompany the ballot:

"I do solemnly swear or affirm under penalty of perjury
that I am:

A citizen of the United States;

A legal resident of the state of Washington;

At least 18 years old on election day;

Voting only once in this election;

Not under the authority of the Department of Corrections
for a Washington felony conviction; and

Not disqualified from voting due to a court order.

It is illegal to forge a signature or cast another person's
ballot. Attempting to vote when not qualified, attempting to
vote more than once, or falsely signing this declaration is a
felony punishable by a maximum imprisonment of five years,
a maximum fine of $10,000, or both."

The declaration must include space for the voter to sign
and date the declaration, for the voter to write his or her
phone number, and for two witnesses to sign if the voter is
unable to sign.

| (€ y i I of declarati
until Deeember312014-))

(d) Explain how to make a mark, witnessed by two other
people, if unable to sign the declaration;

(e) Explain how to place the ballot in the security enve-
lope and place the security envelope in the return envelope;

(f) Explain how to obtain a replacement ballot if the orig-
inal ballot is destroyed, spoiled, or lost;

(g) If applicable, explain that postage is required, or
exactly how much postage is required. See WAC 434-250-
200 on return postage;

(h) Explain that, in order for the ballot to be counted, it
must be either postmarked no later than election day or
deposited at a ballot drop box no later than 8:00 p.m. election
day;

(i) Explain how to learn about the locations, hours, and
services of voting centers and ballot drop boxes, including
the availability of accessible voting equipment;

(j) Include, for a primary election that includes a partisan
office other than a presidential primary race, a notice on an
insert explaining:

"In each race, you may vote for any candidate listed. The
two candidates who receive the most votes in the primary will
advance to the general election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
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party, or that the party approves of or associates with that
candidate."

(k)(i) Include, for a general election that includes a parti-
san office, the following explanation:

"If a primary election was held for an office, the two can-
didates who received the most votes in the primary advanced
to the general election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(i1) In a year that president and vice-president appear on
the general election ballot, the following must be added to the
statement required by (k)(i) of this subsection:

"The election for president and vice-president is differ-
ent. Candidates for president and vice-president are the offi-
cial nominees of their political party."

(4) Instructions that accompany a special absentee ballot
authorized by RCW 29A.40.050 must also explain that the
voter may request and subsequently vote a regular ballot, and
that if the regular ballot is received by the county auditor, the
regular ballot will be tabulated and the special absentee ballot
will be voided.

(5) Each ballot must explain, either in the general
instructions or in the heading of each race, the number of can-
didates for whom the voter may vote (e.g., "vote for one").

(6)(a) If the ballot includes a partisan office other than a
presidential primary race, the ballot must include the follow-
ing notice in bold print immediately above the first partisan
congressional, state or county office: "READ: Each candidate
for partisan office may state a political party that he or she
prefers. A candidate's preference does not imply that the can-
didate is nominated or endorsed by the party, or that the party
approves of or associates with that candidate."

(b) When the race for president and vice-president
appears on a general election ballot, instead of the notice
required by (a) of this subsection, the ballot must include the
following notice in bold print after president and vice-presi-
dent but immediately above the first partisan congressional,
state or county office: "READ: Each candidate for president
and vice-president is the official nominee of a political party.
For other partisan offices, each candidate may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(c) The same notice may also be listed in the ballot
instructions.

(7) Counties may use varying sizes and colors of ballots,
provided such size and color is used consistently throughout
a region, area or jurisdiction (e.g., legislative district, com-
missioner district, school district, etc.). Varying color and
size may also be used to designate various types of ballots.

(8) Ballots shall be formatted as provided in RCW
29A.36.170.

(9) Removable stubs are not considered part of the ballot.
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(10) If ballots are printed with sequential numbers or
other sequential identifiers, the county auditor must take
steps to prevent ballots from being issued sequentially, in
order to protect secrecy of the ballot.

WSR 15-24-006
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed November 18, 2015, 3:57 p.m., effective December 21, 2015]

Effective Date of Rule: December 21, 2015.

Purpose: To remove the preliminary profile reference
from WAC 357-01-190 since job seekers are no longer
searchable by recruiters if the job seeker has only completed
a preliminary profile. The job seeker must submit an applica-
tion for a position at the recruiter's agency for the recruiter to
be able to view them.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-01-190.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 15-20-077 on Octo-
ber 2, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 18, 2015.

Roselyn Marcus
Assistant Director for Legal
and Legislative Affairs

AMENDATORY SECTION (Amending WSR 05-01-204,
filed 12/21/04, effective 7/1/05)

WAC 357-01-190 Job seeker. An individual who has
indicated to the employer an interest in employment by

((completing-apreliminary profile-or-by)) submitting an

application.

[5]

WSR 15-24-007

WSR 15-24-007
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed November 18, 2015, 4:00 p.m., effective December 21, 2015]

Effective Date of Rule: December 21, 2015.

Purpose: Title 236 WAC previously fell under depart-
ment of general administration's (GA) authority. In 2011 GA
was abolished and its authority was incorporated in the
department of enterprise services (DES), a new agency cre-
ated in the same legislation that abolished GA. Because of
this reorganization of state agencies, Title 236 WAC was
recodified to Title 200 WAC, DES. All references to Title
236 WAC and individual WAC within that title are changed
to reflect the rule's new citation in Title 200 WAC.

Citation of Existing Rules Affected by this Order:
Amending 357-43-007, 357-43-008, and 357-43-015.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 15-20-076 on Octo-
ber 2, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 3, Repealed 0.

Date Adopted: November 18, 2015.

Roselyn Marcus
Assistant Director for Legal
and Legislative Affairs

AMENDATORY SECTION (Amending WSR 07-11-092,
filed 5/16/07, effective 7/1/07)

WAC 357-43-007 What provisions apply when an
employee's position is eliminated because the employer
has awar ded a contract through the competitive contract-
ing process as described in Title ((236)) 200 WAC? WAC
357-46-012 governs layoff actions resulting from the com-
petitive contracting process as described in Title ((236)) 200
WAC.
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AMENDATORY SECTION (Amending WSR 07-11-092,
filed 5/16/07, effective 7/1/07)

WAC 357-43-008 What happens if an employee
chooses to not be a part of the employee business unit?
When an employee chooses to not be a part of the employee
business unit, the following applies:

(1) If the employee chooses to not be a part of the
employee business unit before the employer's notification of
the intent to award the contract to the employee business unit
(as described in WAC ((236-51+-600)) 200-320-600), the
employee has layoff rights in accordance with WAC 357-46-
012.

(2) If the employee chooses to not be a part of the
employee business unit after the employer's notification of
the intent to award the contract to the employee business unit
(as described in WAC ((236-51-600)) 200-320-600), the
employee has no layoff rights under chapter 357-46 WAC
and is considered to have resigned when his/her position is
eliminated.

AMENDATORY SECTION (Amending WSR 05-01-193,
filed 12/21/04, effective 7/1/05)

WAC 357-43-015 Which rules explain employee
business unit bid submittal and bid evaluation? The rules
explaining employee business unit bid submittals and evalu-
ation of those bids are included in chapter ((236-54)) 200-320
WAC, Competitive contracting.

WSR 15-24-008
PERMANENT RULES
OFFICE OF

FINANCIAL MANAGEMENT
[Filed November 18, 2015, 4:01 p.m., effective December 21, 2015]

Effective Date of Rule: December 21, 2015.

Purpose: These changes address what happens to those
Washington general service and Washington management
service employees that are above the maximum of the salary
range or assigned band when the legislature approves a salary
increase. These rules will clarify the longstanding interpreta-
tion which is that these employees would not receive the sal-
ary increase unless specifically stated otherwise in the
Appropriations Act or the top step of the adjusted range or
band exceeds the employee's current salary.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-58-090.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 15-20-078 on Octo-
ber 2, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 2, Amended 1, Repealed 0.

Date Adopted: November 18, 2015.

Roselyn Marcus
Assistant Director for Legal
and Legislative Affairs

NEW SECTION

WAC 357-28-042 If thelegislature approvesasalary
increase will employees whose base salaries are set above
the maximum of a salary range assigned to the position
receivethesalary increase? If the legislature approves a sal-
ary increase, employees whose base salaries are set above the
maximum of a salary range will not receive the salary
increase unless:

(1) The appropriations act specifically states that
employees whose base salaries are set above the maximum of
a salary range will receive the increase; or

(2) The top step of the adjusted range exceeds the
employee's current salary.

NEW SECTION

WAC 357-58-087 If thelegislature approvesasalary
increase, will employees whose base salaries are set out-
side the maximum of the assigned management band
receivethesalary increase? If the legislature approves a sal-
ary increase, employees whose base salaries are set outside
the maximum of the assigned management band will not
receive the salary increase unless:

(1) The appropriations act specifically states that
employees whose base salaries are set outside the maximum
of the assigned management band will receive the increase;
or

(2) The top of the adjusted band exceeds the employee's
current salary.

AMENDATORY SECTION (Amending WSR 05-12-068,
filed 5/27/05, effective 7/1/05)

WAC 357-58-090 For what reasons can an agency
adjust a WM S salary? Salary adjustments may be made
under the following conditions:

(1) Legislatively directed general and/or special increase
unless the employee is above the salary band maximum,;

(2) Documented recruitment and/or retention problems
as approved by the agency director or designee; ((andter))

(3) Documented agency and/or state internal salary rela-
tionship problems, as approved by the agency director or des-
ignee.
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WSR 15-24-021
PERMANENT RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed November 19, 2015, 3:56 p.m., effective January 1, 2016]

Effective Date of Rule: January 1, 2016.

Purpose: These rules are necessary to implement recom-
mendations from the American College of Obstetricians and
Gynecologists (ACOG) and the Bree Collaborative, which
advise against nonmedically indicated elective deliveries
before thirty-nine weeks gestation. The agency will only pay
for a medically indicated delivery before thirty-nine weeks
gestation, and will no longer pay for elective deliveries
before thirty-nine weeks gestation.

Citation of Existing Rules Affected by this Order:
Amending WAC 182-500-0030, 182-533-0400, 182-531-
0150, and 182-550-2900.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Adopted under notice filed as WSR 15-19-157 and 15-
19-161 on September 23, 2015.

Changes Other than Editing from Proposed to Adopted
Version: Note: Strikeouts and underlines indicate language
deleted or added since the proposal under WSR 15-19-157
and 15-19-161.

WAC 182-531-0150(1):

(1) The medicaid agency evaluates a request for noncov-
ered services in this chapter under WAC 182-501-0160. In
addition to noncovered services found in WAC 182-501-
0070, except as provided in subsection (2) of this section, the
medieaid agency does not cover:

WAC 182-533-0400(2):

The agency covers full scope medical maternity care and
newborn delivery services for te fee-for-service and managed
care clients under WAC 182-501-0060. whe-are-categorieally
peedy(CNYunder-WALCH82-510-000medically needy
Ny -onder WACH82-519-0050er-who-qualify feranalter-
native Es.ﬁsfﬁ plan-under WACH82-564-0066 E.hems
oRt ell}esil Han-agenes mzmagiesl smle }elm; *]H.HSE Fecerve etk
threughtheplan: See subsection (21) of this section for client
eligibility limitations for smoking cessation counseling pro-
vided as part of antepartum care services.

WAC 182-533-0400(20):

(20) The agency pays for an early delivery, including
induction or cesarean section, before thirty-nine weeks of
gestation only if medically necessary. The agency considers
an early delivery to be medically necessary:

(a) If if the mother or fetus has a diagnosis listed in the
Joint Commission's current table of Conditions Possibly Jus-
tifying Elective Delivery Prior to 39 Weeks Gestation; or

(b) If the provider documents a clinical situation that
supports medical necessity.

WAC 182-550-2900 (2)(j) [(2)()]:

(1) An early elective delivery as defined in WAC 182-
500-0030. The agency may pay for a delivery before thirty-
nine weeks gestation, including induction and cesarean sec-
tion, if medically necessary under WAC 182-533-0400(20).

[7]
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
4, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 4, Repealed 0.

Date Adopted: November 19, 2015.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-16-052,
filed 7/29/14, effective 8/29/14)

WAC 182-500-0030 Medical assistance definitions—
E. "Early and periodic screening, diagnosis and treat-
ment (EPSDT)" is a comprehensive child health program
that entitles infants, children, and youth to preventive care
and treatment services. EPSDT is available to ((persens
twenty-years-ofage)) people age twenty and younger who are
eligible for any agency health care program. Access and ser-
vices for EPSDT are governed by federal rules at 42 C.F.R.,
Part 441, Subpart B. See ((alse)) chapter 182-534 WAC.

'Early electivedelivery" means any nonmedically nec-

essary induction or cesarean section before thirty-nine weeks
of gestation. Thirty-nine weeks of gestation is greater than
thirty-eight weeks and six days.

"Emergency medical condition" means the sudden
onset of a medical condition (including labor and delivery)
manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate
medical attention could reasonably be expected to result in:

(1) Placing the patient's health in serious jeopardy;

(2) Serious impairment to bodily functions; or

(3) Serious dysfunction of any bodily organ or part.

"Employer-sponsored dependent coverage” means
creditable health coverage for dependents offered by a family
member's employer or union, for which the employer or
union may contribute in whole or in part towards the pre-
mium. Extensions of such coverage (e.g., COBRA exten-
sions) also qualify as employer-sponsored dependent cover-
age as long as there remains a contribution toward the premi-
ums by the employer or union.

" Evidence-based medicine (EBM)" means the appli-
cation of a set of principles and a method for the review of
well-designed studies and objective clinical data to determine
the level of evidence that proves to the greatest extent possi-
ble, that a health care service is safe, effective, and beneficial
when making:

(1) Population-based health care coverage policies
(WAC 182-501-0055 describes how the agency or its desig-
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nee determines coverage of services for its health care pro-
grams by using evidence and criteria based on health technol-
ogy assessments); and

(2) Individual medical necessity decisions (WAC 182-
501-0165 describes how the agency or its designee uses the
best evidence available to determine if a service is medically
necessary as defined in WAC 182-500-0030).

"Exception to rule” See WAC 182-501-0160 for
exceptions to noncovered health care services, supplies, and
equipment. See WAC 182-503-0090 for exceptions to pro-
gram eligibility.

"Expedited prior authorization (EPA)" means the
process for obtaining authorization for selected health care
services in which providers use a set of numeric codes to
indicate to the agency or the agency's designee which accept-
able indications, conditions, or agency or agency's designee-
defined criteria are applicable to a particular request for
authorization. EPA is a form of "prior authorization."

" Extended care services' means nursing and rehabili-
tative care in a skilled nursing facility provided to a recently
hospitalized medicare patient.

AMENDATORY SECTION (Amending WSR 15-03-041,
filed 1/12/15, effective 2/12/15)

WAC 182-531-0150 Noncovered physician-related
and health care professional services—General and

administrative. (1) ((Exeept-asprovidedin-WACH82-531-
1166-and-sl (2} of thi ot leaid
dees-not-cover-the-following:)) The medicaid agency evalu-

ates a request for noncovered services in this chapter under
WAC 182-501-0160. In addition to noncovered services
found in WAC 182-501-0070, except as provided in subsec-
tion (2) of this section, the agency does not cover:

(a) Acupuncture, massage, or massage therapy;

(b) Any service specifically excluded by statute;

(c) Care, testing, or treatment of infertility, frigidity, or
impotency. This includes procedures for donor ovum, sperm,
womb, and reversal of vasectomy or tubal ligation;

(d) Hysterectomy performed solely for the purpose of
sterilization;

(e) Cosmetic treatment or surgery, except as provided in
WAC 182-531-0100 (4)(x);

(f) Experimental or investigational services, procedures,
treatments, devices, drugs, or application of associated ser-
vices, except when the individual factors of an individual cli-
ent's condition justify a determination of medical necessity
under WAC 182-501-0165;

(g) Hair transplantation;

(h) Marital counseling or sex therapy;

(i) More costly services when the medicaid agency deter-
mines that less costly, equally effective services are avail-
able;

(j) Vision-related services as follows:

(1) Services for cosmetic purposes only;

(1) Group vision screening for eyeglasses; and

(iii) Refractive surgery of any type that changes the eye's
refractive error. The intent of the refractive surgery procedure
is to reduce or eliminate the need for eyeglass or contact lens
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correction. This refractive surgery does not include intraocu-
lar lens implantation following cataract surgery.

(k) Payment for body parts, including organs, tissues,
bones and blood, except as allowed in WAC 182-531-1750;

(I) Physician-supplied medication, except those drugs
which the client cannot self-administer and therefore are
administered by the physician in the physician's office;

(m) Physical examinations or routine checkups, except
as provided in WAC 182-531-0100;

(n) Foot care, unless the client meets criteria and condi-
tions outlined in WAC 182-531-1300, as follows:

(1) Routine foot care((;-saeh-as)) including, but not lim-
ited to:

(A) Treatment of tinea pedis;

(B) Cutting or removing warts, corns and calluses; and

(C) Trimming, cutting, clipping, or debriding of nails.

(i1) Nonroutine foot care((;-saeh-as)) including, but not
limited to, treatment of:

(A) Flat feet;

(B) High arches (cavus foot);

(C) Onychomycosis;

(D) Bunions and tailor's bunion (hallux valgus);

(E) Hallux malleus;

(F) Equinus deformity of foot, acquired,

(G) Cavovarus deformity, acquired,;

(H) Adult acquired flatfoot (metatarsus adductus or pes
planus);

(I) Hallux limitus.

(iii) Any other service performed in the absence of local-
ized illness, injury, or symptoms involving the foot;

(o) Except as provided in WAC 182-531-1600, weight
reduction and control services, procedures, treatments,
devices, drugs, products, gym memberships, equipment for
the purpose of weight reduction, or the application of associ-
ated services;

(p) Nonmedical equipment;

(q) Nonemergent admissions and associated services to
out-of-state hospitals or noncontracted hospitals in contract
areas; ((and))

(r) Vaccines recommended or required for the sole pur-
pose of international travel. This does not include routine
vaccines administered according to current centers for dis-
ease control (CDC) advisory committee on immunization
practices (ACIP) immunization schedule for adults and chil-
dren in the United States; and

(s) Early elective deliveries as defined in WAC 182-500-
030.

(2) The medicaid agency covers excluded services listed
in (1) of this subsection if those services are mandated under
and provided to a client who is eligible for one of the follow-
ing:

(a) The EPSDT program,;

(b) A Washington apple health program for qualified
medicar e beneficiaries (QMBs); or

(c) A waiver program.
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-533-0400 Maternity care and newborn
delivery. (1) The following definitions and abbreviations and
those found in ((WAEC388-500-0005)) chapter 182-500
WAC apply to this chapter.

(a) "Birthing center" means a specialized facility
licensed as a childbirth center by the department of health
(DOH) under chapter 246-349 WAC.

(b) "Bundled services' means services integral to the
major procedure that are included in the fee for the major pro-
cedure. Under this chapter, certain services which are cus-
tomarily bundled must be billed separately (unbundled) when
the services are provided by different providers.

(c) "Facility fee" means the portion of the ((depart-
ment's)) medicaid agency's payment for the hospital or birth-
ing center charges. This does not include the ((department's))
agency's payment for the professional fee ((defined-below)).

(d) "Global fee" means the fee the ((department))
agency pays for total obstetrical care. Total obstetrical care
includes all bundled antepartum care, delivery services and
postpartum care.

(e) "High-risk" pregnancy means any pregnancy that
poses a significant risk of a poor birth outcome.

(f) " Professional fee" means the portion of the ((depart-
ment's)) agency's payment for services that rely on the pro-
vider's professional skill or training, or the part of the reim-
bursement that recognizes the provider's cognitive skill. (See
WAC ((388-531-1850)) 182-531-1850 for reimbursement
methodology.)

(2) The ((department)) agency covers full scope medical
maternity care and newborn delivery services ((te)) for fee-

for-service and managed care clients ((whe-qualifyfereate-
gorieally needy(CNJ-ormedically needy-(MN)-seope-ofeare

)) under WAC 182-501-0060. See subsection
((29))) (21) of this section for client eligibility limitations for
smoking cessation counseling provided as part of antepartum
care services.

(3) The ((department)) agency does not provide mater-
nity care and delivery services to ((its)) clients who are eligi-
ble for:

(a) Family planning only (a pregnant client under this
program should be referred to the local community services
office for eligibility review); or

(b) Any other program not listed in this section.

(4) The ((department)) agency requires providers of
maternity care and newborn delivery services to meet all
((ef)) the following((-—Previdersmust)) requirements:

() ((Be-eurrently-licensed)) Providers must be currently
licensed:

(i) By the state of Washington's department of health
(DOH) ((and#)), or department of licensing, or both: or

(i1) According to the laws and rules of any other state, if
exempt under federal law;

(b) Have a signed core provider agreement((s)) with the

((department)) agency;

(c) Be practicing within the scope of their licensure; and
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(d) Have valid certifications from the appropriate federal
or state agency, if such is required to provide these services
(e.g., federally qualified health centers (FQHCs), laboratories
certified through the Clinical Laboratory Improvement
Amendment (CLIA)((5ete))).

(5) The ((department)) agency covers total obstetrical
care services (paid under a global fee). Total obstetrical care
includes all ((ef)) the following:

(a) Routine antepartum care that begins in any trimester
of a pregnancy;

(b) Delivery (intrapartum care((#)) and birth) services;
and

(c) Postpartum care. This includes family planning coun-
seling.

(6) When an eligible client receives all the services listed
in subsection (5) of this section from one provider, the
((department)) agency pays that provider a global obstetrical
fee.

(7) When an eligible client receives services from more

than one provider, the ((department)) agency pays each pro-
vider for the services furnished. The separate services that the

((department)) agency pays appear in subsection (5) of this
section.

(8) The ((department)) agency pays for antepartum care
services in one of the following two ways:

(a) Under a global fee; or

(b) Under antepartum care fees.

(9) The ((department's)) agency's fees for antepartum
care include all ((ef)) the following:

(a) Completing an initial and any subsequent patient his-
tory;

(b) Completing all physical examinations;

(c) Recording and tracking the client's weight and blood
pressure;

(d) Recording fetal heart tones;

(e) Performing a routine chemical urinalysis (including
all urine dipstick tests); and

(f) Providing maternity counseling.

(10) The ((department)) agency covers certain antepar-
tum services in addition to the bundled services listed in sub-

section (9) of this section((—Fhe-department-pays-separately
for-any-of the-following)) as follows:

(a) The agency pays for either of the following, but not
both:

(i) An enhanced prenatal management fee (a fee for med-
ically necessary increased prenatal monitoring). The
((department)) agency provides a list of diagnoses ((an€f)), or
conditions, or both, that the ((department)) agency identifies
as ((justifyring)) justification for more frequent monitoring
visits((—Fhe-department-paystoreither{a)-or-(b)ofthissub-
seetion;-but-notboth:

b))).or

(ii) A prenatal management fee for "high-risk" maternity
clients. This fee is payable to either a physician or a certified

nurse midwife. ((Fhe-departmentpays-foreither(a)or{b)of
this-subseetion; butnet-beth;

€e))) (b) The agency pays for both of the following:

(i) Necessary prenatal laboratory tests except routine
chemical urinalysis, including all urine dipstick tests, as
described in subsection (9)(e) of this section; and((ter
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€))) (i) Treatment of medical problems that are not
related to the pregnancy. The ((department)) agency pays
these fees to physicians or advanced registered nurse practi-
tioners (ARNP).

(11) The ((department)) agency covers high-risk preg-

nancies. The ((department)) agency considers a pregnant cli-
ent to have a high-risk pregnancy when the client:

(a) Has any high-risk medical condition (whether or not
it is related to the pregnancy); or

(b) Has a diagnosis of multiple births.

(12) The ((department)) agency covers delivery services
for clients with high-risk pregnancies, described in subsec-
tion (11) of this section, when the delivery services are pro-
vided in a hospital.

(13) The ((department)) agency pays a facility fee for
delivery services in the following settings:

(a) Inpatient hospital; or

(b) Birthing centers.

(14) The ((department)) agency pays a professional fee
for delivery services in the following settings:

(a) Hospitals, to a provider who meets the criteria in sub-
section (4) of this section and who has privileges in the hos-
pital;

(b) Planned home births and birthing centers.

(15) The ((department)) agency covers hospital delivery
services for an eligible client as defined in subsection (2) of

this section. The ((department's)) agency's bundled payment
for the professional fee for hospital delivery services include:

(a) The admissions history and physical examination;
and

(b) The management of uncomplicated labor (intrapar-
tum care); and

(c) The vaginal delivery of the newborn (with or without
episiotomy or forceps); or

(d) Cesarean delivery of the newborn.

(16) The ((department)) agency pays only a labor man-
agement fee to a provider who begins intrapartum care and
unanticipated medical complications prevent that provider
from following through with the birthing services.

(17) In addition to the ((department's)) agency's payment
for professional services in subsection (15) of this section, the

((department)) agency may pay separately for services pro-
vided by any of the following professional staff:

(a) A stand-by physician in cases of high risk delivery
((and$)), or newborn resuscitation, or both;

(b) A physician assistant or registered nurse "first assist"
when delivery is by cesarean section;

(c) A physician, ((€))ARNP((3)), or licensed midwife for
newborn examination as the delivery setting allows; and((#
or))

(d) An obstetrician((#)), or gynecologist specialist, or
both, for external cephalic version and consultation.

(18) In addition to the professional delivery services fee
in subsection (15) or the global/total fees (i.e., those that
include the hospital delivery services) in subsections (5) and
(6) of this section, the ((department)) agency allows addi-
tional fees for any of the following:

(a) High-risk vaginal delivery;

(b) Multiple wvaginal births. The ((department's))
agency's typical payment covers delivery of the first child.
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For each subsequent child, the ((department)) agency pays at
fifty percent of the provider's usual and customary charge, up

to the ((department's)) agency's maximum allowable fee; or
(c) High-risk cesarean section delivery.

(19) The ((department)) agency does not pay separately
for any of the following:

(a) More than one child delivered by cesarean section
during a surgery. The ((department's)) agency's cesarean sec-
tion surgery fee covers one or multiple surgical births;

(b) Postoperative care for cesarean section births. This is
included in the surgical fee. Postoperative care is not the
same as, or part of, postpartum care.

(20) The agency pays for an early delivery, including
induction or cesarean section, before thirty-nine weeks of
gestation only if medically necessary. The agency considers
an early delivery to be medically necessary:

(a) If the mother or fetus has a diagnosis listed in the

Joint Commission's current table of Conditions Possibly Jus-
tifying Elective Delivery Prior to 39 Weeks Gestation; or

(b) If the provider documents a clinical situation that
supports medical necessity.

(21) The agency will only pay for antepartum and post-
partum professional services for an early elective delivery as
defined in WAC 182-500-0030.

(22) The hospital will receive no payment for an early
elective delivery as defined in WAC 182-500-0030.

(23) In addition to the services listed in subsection (10)
of this section, the ((department)) agency covers counseling
for tobacco dependency for eligible pregnant women through
two months postpregnancy. This service is commonly
referred to as smoking cessation education or counseling.

(a) The ((department)) agency covers smoking cessation
counseling for ((enby-thesefee-for-service-clients—whe-are
eligible-for-eategorically needy(CN)-seepe-ofeare)) all FFS
pregnant clients except those enrolled in TAKE CHARGE, Fam-
ily Planning and Alien Emergency Medical (AEM). See

((60)) (g) of this subsection for limitations on prescribing
pharmacotherapy for eligible ((EN)) clients. Clients enrolled
in managed care may participate in a smoking cessation pro-
gram through their plan.

(b) The ((department)) agency pays a fee to ((eertainr))
providers who include face-to-face smoking cessation coun-
seling as part of an antepartum care visit or a postpregnancy
office visit (which must take place within two months follow-
ing live birth, miscarriage, fetal death, or pregnancy termina-
tion). The ((department)) agency pays only the following pro-
viders for face-to-face smoking cessation counseling:

(1) Physicians;

(i1) Physician assistants (PA) working under the guid-
ance and billing under the provider number of a physician;

(iii)) ARNPs, including certified nurse midwives (CNM);
((and))

(iv) Licensed midwives (LM);

(v) Psychologists; and

(vi) Pharmacists.

(c) The ((department—ecevers—one)) agency covers two

face-to-face smoking cessation attempts (or up to eight cessa-
tion counseling sessions) every twelve months. A smoking
cessation attempt is defined as up to four cessation counsel-

ing sessions.
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(d) The agency covers one face-to-face smoking cessa-

tion counseling session per client, per day((;ap-teten-—ses-
stens—per-elient,perpregnaney)). The provider must keep

written documentation in the client's file for each session.
The documentation must reflect the information in ((¢e))) (f)
of this subsection.

((@%e—éep&r@&eﬂt—eevefs—twe—leve}s—eﬁeetmse}mgv

> > >

the-entirety-of (e)-of thissubseetion:)) (¢) The agency covers
face-to-face counseling for eligible pregnant clients.

(f) Smoking cessation counseling consists of providing
face-to-face information and assistance to help the client stop
smoking. Smoking cessation counseling includes the follow-
ing steps (refer to the ((department's)) agency's physician-
related services ((biing-instructions—and births-and birthing
eenters-billing instraetions)) provider guide for specific coun-

seling suggestions and billing requirements):

(i) Asking the client about her smoking status;

(i1) Advising the client to stop smoking;

(iii) Assessing the client's willingness to set a quit date;

(iv) Assisting the client to stop smoking, which includes
developing a written quit plan with a quit date. If the provider
considers it appropriate for the client, the "assisting" step
may also include prescribing smoking cessation pharmaco-
therapy as needed (see ((€5)) (g) of this subsection); and

(v) Arranging to track the progress of the client's attempt
to stop smoking.

((6B)) (g) A provider may prescribe pharmacotherapy for
smoking cessation for a client when the provider considers
the treatment is appropriate for the client. The ((department))
agency covers certain pharmacotherapy for smoking cessa-
tion, including prescription drugs and over-the-counter nico-
tine replacement therapy, as follows:

(1) ((Fhe-department-eoversZyban™-enly;

1)) The product must meet the rebate requirements
described in WAC ((388-530-1H25)) 182-530-7500;

((@)) (11) The product must be prescribed by a physi-
cian, ARNP, or physician assistant;

((6w)) (ii) The client for whom the product is pre-
scribed must be age eighteen ((years-efage)) or older;

((t#)) (iv) The pharmacy provider must obtain prior
authorization from the ((department)) agency when filling the
prescription for pharmacotherapy; and

((6¥D)) (v) The prescribing provider must include both of
the following on the client's prescription:

(A) The client's estimated or actual delivery date; and
(B) Indication the client is participating in smoking ces-
sation counseling.

((¢2))) (h) The ((department's)) agency's payment for

smoking cessation counseling is subject to postpay review((=

5 >

under WAC 182-502-02’30 and chapter 182-502A WAC.
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AMENDATORY SECTION (Amending WSR 14-12-047,
filed 5/29/14, effective 7/1/14)

WAC 182-550-2900 Payment limits—Inpatient hos-
pital services. (1) To be eligible for payment for covered
inpatient hospital services, a hospital must:

(a) Have a core-provider agreement with the medicaid
agency; and

(b) Be an in-state hospital, a bordering city hospital, a
critical border hospital, or a distinct unit of ((saeh—=)) that
hospital, ((and-meet-the-definition)) as defined in WAC 182-
550-1050; or

(c) Be an out-of-state hospital that meets the conditions
in WAC 182-550-6700.

(2) The agency does not pay for any of the following:

(a) Inpatient care or services, or both, provided in a hos-
pital or distinct unit to a client when a managed care organi-
zation (MCO) plan is contracted to cover those services.

(b) Care or services, or both, provided in a hospital or
distinct unit provided to a client enrolled in the hospice pro-
gram, unless the care or services are completely unrelated to
the terminal illness that qualifies the client for the hospice
benefit.

(c) Ancillary services provided in a hospital or distinct
unit unless explicitly spelled out in this chapter.

(d) Additional days of hospitalization on a non-DRG
claim when:

(i) Those days exceed the number of days established by
the agency or mental health designee ((¢see)) under WAC
182-550-2600((3)), as the approved length of stay (LOS); and

(i) The hospital or distinct unit has not received
((appreval)) prior authorization for an extended LOS from
the agency or mental health designee as specified in WAC
182-550-4300((€6))) (4). The agency may perform a prospec-
tive, concurrent, or retrospective utilization review as
described in WAC 182-550-1700, to evaluate an extended
LOS. A mental health designee may also perform those utili-
zation reviews to evaluate an extended LOS.

(e) Inpatient hospital services when the agency deter-
mines that the client's medical record fails to support the
medical necessity and inpatient level of care for the inpatient
admission. The agency may perform a retrospective utiliza-
tion review as described in WAC 182-550-1700, to evaluate
if the services are medically necessary and are provided at the
appropriate level of care.

0 (@ impationt hospitalizations i€ a-chient

readmitted-to-the same-oranaffihated-hespital-or distinetunit
| ! hm.fs HEteeH ¢t 1”.“ E f] aays E]f, EIS.EhE x‘gs and-the ;.g;“;f’
a-separate-payment—See-WACH82-556-3000-

£2))) A client's day(s) of absence from the hospital or dis-
tinct unit.

(((D)-An-inapprepriate-or)) (g) A nonemergency transfer
of a client. See WAC 182-550-3600 for hospital transfers.

(())) (h) Charges related to a provider preventable con-
dition (PPC), hospital acquired condition (HAC), serious
reportable event (SRE), or a condition not present on admis-
sion (POA). See WAC 182-502-0022.

(1) An early elective delivery as defined in WAC 182-
500-0030. The agency may pay for a delivery before thirty-
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nine weeks gestation. including induction and cesarean sec-
tion, if medically necessary under WAC 182-533-0400(20).

(3) This section defines when the agency considers pay-
ment for an interim billed inpatient hospital claim.

(a) When the agency is the primary payer, each interim
billed nonpsychiatric claim must:

(i) Be submitted in sixty calendar day intervals, unless
the client is discharged ((prierte)) before the next sixty cal-
endar day interval.

(i1) Document the entire date span between the client's
date of admission and the current date of services billed, and
include the following for that date span:

(A) All inpatient hospital services provided; and

(B) All applicable diagnosis codes and procedure codes.

(iii) Be submitted as an adjustment to the previous
interim billed hospital claim.

(b) When the agency is not the primary payer:

(1) The agency pays an interim billed nonpsychiatric
claim when the criteria in (a) of this subsection are met; and

(ii) Either of the following:

(A) Sixty calendar days have passed from the date the
agency became the primary payer; or

(B) A client is eligible for both medicare and medicaid
and has exhausted the medicare lifetime reserve days for
inpatient hospital care.

(c) For psychiatric claims, (a)(i) and (b)(i) of this subsec-
tion do not apply.

(4) The agency considers for payment a hospital claim
submitted for a client's continuous inpatient hospital admis-
sion of sixty calendar days or less upon the client's formal
release from the hospital or distinct unit.

(5) To be eligible for payment, a hospital or distinct unit
must bill the agency using an inpatient hospital claim:

(a) ((In-aeeerdanee-with)) Under the current national uni-
form billing data element specifications:

(i) Developed by the National Uniform Billing Commit-
tee (NUBC);

(i1) Approved or modified, or both, by the Washington
state payer group or the agency; and

(iii) In effect on the date of the client's admission.

(b) ((In—aeceordance—with)) Under the current published
international classification of diseases clinical modification
coding guidelines;

(c) Subject to the rules in this section and other applica-
ble rules;

(d) ((I-aeceordance—with)) Under the agency's published
((previder—guides)) billing instructions and other documents;
and

(e) With the date span that covers the client's entire hos-
pitalization. See subsection (3) of this section for when the
agency considers and pays an initial interim billed hospital
claim and any subsequent interim billed hospital claims;

(f) That requires an adjustment due to, but not limited to,
charges that were not billed on the original paid claim (e.g.,
late charges), through submission of an adjusted hospital
claim. Each adjustment to a paid hospital claim must provide
complete documentation for the entire date span between the
client's admission date and discharge date, and include the
following for that date span:

(i) All inpatient hospital services provided; and
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(i1) All applicable diagnosis codes and procedure codes;
and

(g) With the appropriate ((NatienalUnifermBilling
Gemm&&ee{))NUBC(())) revenue ((eede(s))) code specific to
the service or treatment provided to the client.

(6) When a hospital charges multiple rates for an accom-
modation room and board revenue code, the agency pays the
hospital's lowest room and board rate for that revenue code.
The agency may request the hospital's charge master. Room
charges must not exceed the hospital's usual and customary
charges to the general public, as required by C.F.R. ((§)) Sec.
447.271.

(7) The agency allows hospitals an all-inclusive adminis-
trative day rate for those days of a hospital stay in which a cli-
ent no longer meets criteria for the acute inpatient level of
care. The agency allows this day rate only when an appropri-
ate placement outside the hospital is not available.

(8) The agency pays for observation services according
to WAC 182-550-6000, 182-550-7200, and other applicable
rules.

(9) The agency determines its actual payment for an
inpatient hospital admission by making any required adjust-
ments from the calculations of the allowed covered charges.
Adjustments include:

(a) Client ((respensibility)) participation (e.g.,
down);

(b) Any third-party liability amount, including medicare
part A and part B; and

(c) Any other adjustments as determined by the agency.

(10) The agency pays hospitals less for services provided
to clients eligible under state-administered programs, as pro-
vided in WAC 182-550-4800.

(11) All hospital providers must present final charges to
the agency according to WAC 182-502-0150.

spend-

WSR 15-24-027
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed November 20, 2015, 9:29 a.m., effective December 21, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department of social and health services,
developmental disabilities administration is creating new
rules in Title 388 WAC as chapter 388-834 WAC that
describe the state's program for preadmission screening and
resident review.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.140, 42 C.F.R. 483.100 through 138.

Adopted under notice filed as WSR 15-19-034 on Sep-
tember 9, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 12, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 12, Amended 0, Repealed 0.

Date Adopted: November 19, 2015.

Katherine I. Vasquez
Rules Coordinator

NEW SECTION

WAC 388-834-0001 What isthe purpose of thischap-
ter? This chapter explains the duties of the developmental
disabilities administration (DDA) and the rights of individu-
als regarding "preadmission screening and resident review"
(PASRR). PASRR is a process required by federal law to
ensure that individuals with serious mental illness or intellec-
tual disability are not inappropriately admitted to medicaid-
certified nursing facilities (NF or nursing facility), and to
ensure that when such individuals are appropriately admitted
they receive the specialized services they require.

NEW SECTION

WAC 388-834-0005 Who is affected by therulesin
thischapter? The rules in this chapter affect individuals who
are:

(1) Being referred to a medicaid-certified nursing facility
who have, or may have, an intellectual disability or related
condition as defined in this chapter; and

(2) Individuals who have been determined to have an
intellectual disability or related condition and who are resid-
ing in a medicaid-certified nursing facility.

NEW SECTION

WAC 388-834-0010 " Appropriate placement” is the
placement of an individual with mental illness and/or intel-
lectual disability or related condition in a NF when the indi-
vidual's needs meet the minimum standards for admission to
a NF and do not exceed the level of services which can be
delivered in the particular NF to which the individual is
admitted. A particular NF is not an appropriate placement
either when its normal nursing services are inadequate to
meet the needs of the individual, or when the individual is
unable to access necessary specialized services at that facil-
1ty.

"DDA PASRR assessor" is a DDA employee who per-
forms PASRR level II evaluations, as described in section
388-834-0020 WAC.

"Intellectual disability or related condition” means a
condition that meets the criteria listed in 42 C.F.R. §483.102
(b)(3) and 42 C.F.R. §435.1010. A client enrolled in DDA is
already determined to have a condition meeting these criteria,
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but eligibility for DDA is not required for a determination
that an individual has an intellectual disability or related con-
dition.

"PASRR level | screening” means a screening that is
completed when an individual is referred to a medicaid-certi-
fied nursing facility by a physician, hospital, or other refer-
ring entity or when a NF resident experiences a significant
change of condition.

"PASRR level Il evaluation" means an evaluation that
is completed when a possible intellectual disability or related
condition or serious mental illness is identified by the
PASRR level I screening. The level II determines whether the
person: has an intellectual disability or related condition,
needs nursing facility care, and needs specialized services for
intellectual disability or related condition or serious mental
illness while in the nursing facility.

" Specialized service" means a service or device, in
addition to nursing facility care, required by a nursing facility
resident who has an intellectual disability or related condition
to function with as much self-determination and indepen-
dence as possible and/or to preserve or increase the individ-
ual's functional status per 42 C.F.R. §483.120.

NEW SECTION

WAC 388-834-0015 When isa PASRR level | com-
pleted? When an individual is referred to a medicaid-certi-
fied nursing facility, a PASRR level I screening is completed
to determine if the individual has a serious mental illness, an
intellectual disability or related condition, or both.

NEW SECTION

WAC 388-834-0020 Isa PASRR level | or level 11
required for areadmission or interfacility transfer? (1) A
readmission occurs when an individual is readmitted to a
nursing facility from a hospital to which he or she was trans-
ferred for the purpose of receiving care. Readmissions are not
subject to preadmission screening if the PASRR process was
completed upon the initial admission and the information
remains accurate.

(2) An interfacility transfer occurs when an individual is
transferred from one NF to another NF, with or without an
intervening hospital stay. Transfers are not subject to pread-
mission screening if the PASRR process was completed upon
the initial admission and the information remains accurate.
The sending facility is responsible for ensuring that copies of
the resident's most recent PASRR and resident assessment
reports accompany the transferring resident.

NEW SECTION

WAC 388-834-0025 When isa PASRR level Il com-
pleted? (1) If a PASRR level I screening indicates that the
individual either has or may have a serious mental illness, an
intellectual disability or related condition, or both, the
screener must refer the individual to a contracted mental
health PASRR evaluator (for serious mental illness) and/or a
DDA PASRR evaluator (for intellectual disability or related
condition) for a PASRR level II evaluation.
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(2) If a person meets the criteria for both serious mental
illness and intellectual disability or related condition, both
evaluations must be completed.

(3) If a NF resident who has a serious mental illness or an
intellectual disability or related condition experiences a sig-
nificant change of condition, a new level II evaluation is
completed.

NEW SECTION

WAC 388-834-0030 How isthe PASRR level |1 eval-
uation completed for screeningsindicating an intellectual
disability or related condition? When an individual is
referred to a DDA PASRR evaluator for a level II evaluation,
the DDA PASRR evaluator reviews the individual's records
and speaks with the individual and others who have relevant
information. The DDA PASRR evaluator determines:

(1) Whether the individual does in fact have an intellec-
tual disability or related condition;

(2) If so, whether nursing facility placement is appropri-
ate to meet his or her needs; and

(3) If so, whether the individual will require specialized
services while at the nursing facility.

NEW SECTION

WAC 388-834-0035 Can an individual beadmitted to
a nursing facility beforethe PASRR level 11 evaluation is
completed? (1) If a level I screening does not identify a pos-
sible serious mental illness or intellectual disability or related
condition, the individual may be admitted to a nursing facility
directly.

(2) If a level I screener has referred an individual for a
level II evaluation, the individual cannot be admitted to a
nursing facility until the level II evaluation is completed,
except when:

(a) The individual is admitted directly from a hospital
after receiving acute inpatient care;

(b) The individual requires nursing facility services for
the condition for which he or she received care in the hospi-
tal; and

(c) The individual's attending physician has certified in
the PASRR level I that the individual is likely to require
fewer than thirty days of nursing facility services.

(3) A DDA PASRR evaluator may do an abbreviated
evaluation that is sufficient to determine whether the individ-
ual has an intellectual disability or related condition, whether
the individual meets nursing facility level of care require-
ments, and whether the individual needs specialized services
at that time, with the full PASRR level II report to follow.

(4) A DDA PASRR evaluator may categorically deter-
mine that specialized services are not needed for the follow-
ing types of admission:

(a) Protective services stay of not more than seven days;
(b) Respite in a NF for not more than thirty days.

(5) Categorical determinations for DDA clients can only
be made by a DDA PASRR evaluator.
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NEW SECTION

WAC 388-834-0040 What isthe processwhen a DDA
PASRR evaluator determines that nursing facility place-
ment is appropriate for an individual and that the indi-
vidual requires specialized services? When a DDA PASRR
evaluator determines through a level II evaluation that a nurs-
ing facility is an appropriate placement for an individual, and
that the individual will require specialized services while
residing in the nursing facility, the evaluator:

(1) Informs the individual and his or her family or guard-
ian (as appropriate) of the determinations and the individual's
appeal rights;

(2) Provides the nursing facility with a copy of the
PASRR level II evaluation; and

(3) Coordinates with the individual, nursing facility, and
service provider to ensure that the recommended specialized
services are provided.

NEW SECTION

WAC 388-834-0045 How does DDA provide notice of
PASRR determinations? (1) DDA provides written notice
of all PASRR determinations to the following entities:

(a) The evaluated individual and his or her legal repre-
sentative;

(b) The admitting or retaining nursing facility;

(c) The individual or resident's attending physician; and

(d) The discharging hospital, unless the individual is
exempt from preadmission screening as provided for at 388-
834-0035 (1), (2), or (4).

(2) The written notice will include:

(a) Whether a nursing facility level of service is needed;

(b) Whether specialized services are needed;

(c) The placement options that are available to the indi-
vidual consistent with these determinations;

(d) The rights of the individual to appeal the determina-
tions; and

(e) A copy of the full PASRR report.

NEW SECTION

WAC 388-834-0050 What appeal rightsdoes an indi-
vidual have related to PASRR? (1) Individuals who have
been evaluated by a DDA PASRR evaluator have the right to
an administrative hearing to dispute the following determina-
tions by the evaluator:

(a) That nursing facility placement is not appropriate to
meet the individual's needs;

(b) That the individual does not require specialized ser-
vices.

(2) Any decision rendered by the office of administrative
hearings (OAH) is an initial decision appealable to the HCA's
board of appeals (BOA).

NEW SECTION

WAC 388-834-0055 Arethereany other rulesrelated
to PASRR? PASRR requirements for medicaid-certified
nursing facilities may be found in chapter 388-97 WAC, as
well as in 42 C.F.R. §483 Subpart C 483.100 - 483.138.
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WSR 15-24-029
PERMANENT RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed November 20, 2015, 10:14 a.m., effective January 1, 2016]

Effective Date of Rule: January 1, 2016.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: All
requirements necessary to amend the existing Grays Harbor
pilotage district tariff as set forth in chapter 53.08 RCW have
been met.

Purpose: To establish a 2016 annual tariff for pilotage
services in the Grays Harbor pilotage district.

Citation of Existing Rules Affected by this Order:
Amending WAC 363-116-185.

Statutory Authority for Adoption: RCW 88.16.035.

Adopted under notice filed as WSR 15-20-097 on Octo-
ber 6, 2015.

Changes Other than Editing from Proposed to Adopted
Version: Those proposed increases ranging from zero percent
to seven percent were all adopted as 4.0 percent increases.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 19, 2015.

Peggy Larson
Executive Director

AMENDATORY SECTION (Amending WSR 14-23-021, filed 11/7/14, effective 1/1/15)
WAC 363-116-185 Pilotageratesfor the GraysHarbor pilotagedistrict. Effective 0001 hours January 1, ((2645)) 2016,

through 2400 hours December 31, ((2045)) 2016.
CLASSIFICATION

RATE

Charges for piloting of vessels in the inland waters and tributaries of Grays Harbor shall consist of the following:

Draft and Tonnage Charges:

Each vessel shall be charged according to its draft and tonnage for each vessel movement inbound to the Grays Harbor pilotage

district, and for each movement outbound from the district.
Draft

Tonnage
Minimum Net Registered Tonnage

Extra Vessel (in case of tow)

$((H96-55)) 114.97 per meter

or

$((33-69)) 35.04 per foot

$((8-316)) 0.329 per net registered ton
$((3168-66)) 1.152.00

$((624:60)) 646.00

Provided that, due to unique circumstances in the Grays Harbor pilotage district, vessels that call, and load or discharge cargo,
at Port of Grays Harbor Terminal No. 2 shall be charged $((6:+44-69)) 6.387.00 per movement for each vessel movement
inbound to the district for vessels that go directly to Terminal No. 2, or that go to anchor and then go directly to Terminal No.
2, or because Terminal No. 2 is not available upon arrival that go to layberth at Terminal No. 4 (without loading or discharging
cargo) and then go directly to Terminal No. 2, and for each vessel movement outbound from the district from Terminal No. 2,
and that this charge shall be in lieu of only the draft and tonnage charges listed above.

Boarding Charge:
Per each boarding/deboarding from a boat or helicopter
Harbor Shifts:

For each shift from dock to dock, dock to anchorage, anchorage to dock, or anchorage

to anchorage
Delays per hour
Cancellation charge (pilot only)

Cancellation charge (boat or helicopter only)

$((3:650-60)) 1.092.00

$((772-60)) 803.00

$((482-00)) 189.00
$((363-69)) 315.00
$((968-00)) 944.00
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CLASSIFICATION
Two Pilots Required:
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RATE

When two pilots are employed for a single vessel transit, the second pilot charge shall include the harbor shift charge of
$((772-60)) 803.00 and in addition, when a bridge is transited the bridge transit charge of $((333-69)) 346.00 shall apply.

Pension Charge:
Charge per pilotage assignment, including cancellations
Travel Allowance:

Transportation charge per assignment

$((403-00)) 463.00

$105.00

Pilot when traveling to an outlying port to join a vessel or returning through an outlying port from a vessel which has been
piloted to sea shall be paid $((4;623-60)) 1,064.00 for each day or fraction thereof, and the travel expense incurred.

Bridge Transit:
Charge for each bridge transited

$((333-09)) 346.00

Additional surcharge for each bridge transited for vessels in excess of 27.5 meters in ~ $((946-66)) 946.00

beam

Miscellaneous:

The balance of amounts due for pilotage rates not paid within 30 days of invoice will be assessed at 1 1/2% per month late

charge.

WSR 15-24-039
PERMANENT RULES
DEPARTMENT OF

EARLY LEARNING
[Filed November 20, 2015, 4:47 p.m., effective December 21, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To add language to the existing provider eligi-
bility rules that will prohibit license exempt, in-home/relative
child care providers from receiving child care subsidy pay-
ments if the provider has a revoked child care license.

Citation of Existing Rules Affected by this Order:
Amending WAC 170-290-0130, 170-290-0135, and 170-
290-0138.

Statutory Authority for Adoption: RCW 43.215.070,
chapter 43.215 RCW.

Adopted under notice filed as WSR 15-19-168 on Sept-
mer [September] 23, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: November 20, 2015.

Ross Hunter
Director

AMENDATORY SECTION (Amending WSR 11-18-001,
filed 8/24/11, effective 9/24/11)

WAC 170-290-0130 In-home/relative providers—
Eligibility. (1) To be eligible as an in-home/relative provider
to care for children under WCCC, the applicant must be:

(a) Eighteen years of age or older;

(b) A citizen or legal resident of the U.S.; and

(c) Meet all of the requirements listed in WAC 170-290-
0135.

(2) Additionally, eligible in-home/relative providers
must:

(a) Meet all applicable background check requirements
in part II of this chapter;

(b) Agree to provide care, supervision, and daily activi-
ties based on the child's developmental needs, including envi-
ronmental, physical, nutritional, emotional, cognitive, safety,
and social needs; and

(c) Bill only for actual hours of care provided. Those
hours must be authorized by DSHS, and used by the parent
for his or her DSHS approved activities or work hours.

(3) The following eligible in-home/relative providers,
except those providers residing with a disqualified person,
may provide care in either their home or the child's home:

(a) Adult siblings that live outside the child's home;

(b) Extended tribal family members;

(c) Grandparent or great-grandparent; or

(d) Aunt or uncle, or great-aunt or great-uncle.

(4) All other eligible providers, including other family
members, friends, neighbors, or nannies must provide care in
the child's home only.
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(5) The following persons are not eligible to provide in-
home/relative care under part II of this chapter:

(a) The child's biological, adoptive, or step-parent;

(b) The child's legal guardian or the guardian's spouse or
live-in partner; ((e¥))

(c) Another adult acting in loco parentis or that adult's
spouse or live-in partner; or

(d) An individual who has a revoked child care license.

(6) WCCC consumers may have up to two in-home/rela-
tive providers authorized for payment during the consumer's
eligibility period, plus one back-up provider, either licensed
or in-home/relative also authorized to care for the consumer's
children.

(7) WCCC consumers who choose in-home/relative care
are responsible to monitor the environment and child care
services they receive from their provider. WCCC consumers
must ensure that their children who receive subsidized child
care outside of their own home are current on all Washington
state immunizations, except in cases based on religious pref-
erence or medical conditions.

(8) In-home/relative providers who are paid child care
subsidies to care for children receiving WCCC benefits may
not receive those benefits for their own children during the
hours in which they provide subsidized child care.

AMENDATORY SECTION (Amending WSR 12-11-025,
filed 5/8/12, effective 6/8/12)

WAC 170-290-0135 In-home/relative provider s—
Information provided to DSHS. (1) When a consumer
chooses in-home/relative child care, the consumer and the
provider must give DSHS the following information:

(a) The in-home/relative provider's legal name, address,
and telephone number;

(b) A copy of the provider's valid Social Security card;

(c) A copy of the provider's photo identification;

(d) A completed, signed and dated background check
form; and

(e) A completed WCCC application form, signed and
dated by the consumer and the provider, in which they both
attest that the provider is:

(i) Of suitable character and competence;

(i1) Of sufficient physical and mental health to be a safe
child care provider and meet the needs of the children in care;

(iii) Able to work with the children without using corpo-
ral punishment or psychological abuse;

(iv) Able to accept and follow instructions;

(v) Able to maintain personal cleanliness;

(vi) Prompt and regular in job attendance; ((and))

(vii) Informed about basic health practices, prevention
and control of infectious disease, and immunizations; and

(viii) Not an individual who has a revoked child care
license.

(2) If DSHS requests it, the consumer and/or the provider
must provide written medical or legal evidence that the in-
home/relative provider is of sufficient physical and mental
health to provide safe, reliable and developmentally appro-
priate child care services.

(3) When a consumer chooses in-home/relative child
care, the provider must give DSHS information as to whether

WSR 15-24-040

an individual sixteen years of age or older living with the pro-
vider is a registered sex offender.

AMENDATORY SECTION (Amending WSR 12-11-025,
filed 5/8/12, effective 6/8/12)

WAC 170-290-0138 In-home/relative provider s—
Responsibilities. An in-home/relative provider must:

(1) Provide care, supervision, and daily activities based
on the child's developmental needs;

(2) Report to DSHS within ten days any changes to their
legal name, address or telephone number;

(3) Report to DSHS within twenty-four hours any pend-
ing charges or convictions they have;

(4) Report to DSHS within twenty-four hours any pend-
ing charges or convictions for anyone sixteen years of age
and older who lives with the provider, including any person
sixteen years of age or older who newly resides with the pro-
vider, when the provider cares for the child in the provider's
home. Background checks must be completed for these per-
sons as provided in WAC 170-290-0143;

(5) Report a revoked child care license;

(6) Bill only for actual hours of care provided. Those
hours must be authorized by DSHS, and used by the con-
sumer for his or her DSHS approved activities;

((¢6))) (1) Bill for no more than six children at one time
during the same hours of care;

(M) (B)(a) If paper attendance records are used, have
the consumer sign and date the attendance records at least
weekly, verifying the accuracy of the dates and times.

(b) Providers may use an electronic attendance system as
provided in WAC 170-290-0139 to record attendance in lieu
of a paper sign-in record.

(c) Providers must keep attendance records for five years
documenting the days and hours of care provided;

(%)) (9) Repay any overpayments under WAC 170-
290-0268; and

((9))) (10) Have at least one working telephone accessi-
ble in the home for incoming and outgoing calls during all
times that subsidized child care is provided. The telephone
must have 911 emergency services calling access.

WSR 15-24-040
PERMANENT RULES
DEPARTMENT OF
EARLY LEARNING
[Filed November 20, 2015, 4:47 p.m., effective January 1, 2016]

Effective Date of Rule: January 1, 2016.

Purpose: To ensure that the department's background
check rules are applicable to and include the early childhood
education and assistance program (ECEAP). The Early Start
Act passed by the legislature during the 2015 legislative ses-
sion mandates these rule changes to be in effect on January 1,
2016.

Citation of Existing Rules Affected by this Order:
Amending WAC 170-06-0010, 170-06-0020, 170-06-0040,
170-06-0041, 170-06-0042, 170-06-0043, 170-06-0050, 170-
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06-0060, 170-06-0070, 170-06-0080, 170-06-0115, 170-06-
0120, and 170-100-090.

Statutory Authority for Adoption: RCW 43.215.070,
chapter 43.215 RCW.

Adopted under notice filed as WSR 15-19-169 on Sept-
mer [September] 23, 2015.

Changes Other than Editing from Proposed to Adopted
Version: The rules were revised for better sentence structure
and clearer understanding.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 13,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 20, 2015.

Ross Hunter
Director

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0010 Purpose and scope. (1) The pur-
pose of this chapter is to establish rules for background
checks conducted by the department of early learning (DEL
or department).

(2) The department conducts background checks on sub-
ject individuals who are authorized to care for or have unsu-

pervised access to children ((in-child-care-agenetes-orinfaci-
ities-that-are Heensed-orcertified by-the-department)) receiv-

ing early learning services.

(3) The department conducts background checks to
reduce the risk of harm to children from subject individuals
who have been convicted of certain crimes or who pose a risk
to children.

(4) The department's rules and state law require the eval-
uation of background information to determine the character,
suitability, or competence of persons who will care for or
have unsupervised access to children ((in-ehild-eare)) receiv-
ing early learning services.

(5) If any provision of this chapter conflicts with any
provision in any chapter containing a substantive rule relating
to background checks and qualifications of persons who are
authorized to care for or have unsupervised access to children
((1r-child-eare)) receiving early learning services, the provi-
sions in this chapter shall govern.

(6) These rules implement chapters 43.215 and 43.43
RCW, including DEL responsibilities in RCW 43.215.200,
43.215.205, 43.215.215 through 43.215.218, 43.43.830, and
43.43.832.
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(7) Effective date: These rules are initially effective July
3, 2006, and apply prospectively. Effective July 1, 2012,
these rules are amended to allow for increased and continued
portability of background check clearances for subject indi-
viduals who are authorized to care for or have unsupervised
access to children ((fn—ehi-}d—%fe—ageﬁetes—er—m—ﬁa}mes—th&t
afe—l-reeﬁsed—er—eef&ﬁed—bfyh&re-depaﬁmeﬂ{)) receiving early
learning services.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0020 Definitions. The following defini-
tions apply to this chapter:

"Agency" has the same meaning as "agency" in RCW
43.215.010(2).

" Appellant" means only those with the right of appeal
under this chapter.

"Authorized" or "authorization" means approval by
DEL to care for or have unsupervised access to children ((ia
ehild-eare)) receiving early learning services or to work in or
reside on the premises of a child care agency or certified
facility.

"Certification" or "certified by DEL" means an
agency that is legally exempt from licensing that has been
certified by DEL as meeting minimum licensing require-
ments.

"Conviction information” means criminal history
record information relating to an incident which has led to a
conviction or other disposition adverse to the subject individ-
ual.

"DEL" or
early learning.

"Director'slist" means a list of crimes, the commission
of which disqualifies a subject individual from being autho-
rized by DEL to care for or have unsupervised access to chil-
dren ((in-ehild-eare)) receiving early learning services, WAC
170-06-0120.

"Disgualified" means DEL has determined that a per-
son's background information prevents that person from
being licensed or certified by DEL or from being authorized
by DEL to care for or have unsupervised access to children
((1n-ehild-eare)) receiving early learning services.

"Early learning service(s)" for purposes of this chapter
means the early childhood education and assistance program
and licensed child care.

" Negative action" means a court order, court judgment
or an adverse action taken by an agency, in any state, federal,
tribal or foreign jurisdiction, which results in a finding
against the subject individual reasonably related to the sub-
ject individual's character, suitability and competence to care
for or have unsupervised access to children ((in-€hild-eare))
receiving early learning services. This may include, but is not
limited to:

(a) A decision issued by an administrative law judge.

(b) A final determination, decision or finding made by an
agency following an investigation.

(c) An adverse agency action, including termination,
revocation or denial of a license or certification, or if pending

"department” means the department of
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adverse agency action, the voluntary surrender of a license,
certification or contract in lieu of the adverse action.

(d) A revocation, denial or restriction placed on any pro-
fessional license.

(e) A final decision of a disciplinary board.

"Nonconviction information" means arrest, pending
charges, founded allegations of child abuse, or neglect pursu-
ant to chapter 26.44 RCW, or other negative action adverse to
the subject individual.

" Nonexpiring license" or "nonexpiring full license
means a full license that is issued to a licensee following the
initial licensing period, as provided in WAC 170-151-087,
170-295-0095, or 170-296A-1450, as appropriate.

" Subject individual" :

(((H)) (a) Means an individual who:

(((a)) (1) Is seeking a background check authorization or
upon whom the department may conduct a background check
authorization;

((®))) (i1) Is sixteen years of age or older;

((¢ey)) (i) Is employed by, contracted with, or volun-
teering ((fer—a—heeﬂsed-e}n-}d-ee&e—&geﬂe}wfeeﬂrﬁed—ﬁ&e%))
to provide early learning services; and

((68))) (iv) Will care for or have unsupervised access to
children ((in-ehild-eare)) receiving early learning services;
and

((2)) (b) Includes, but is not limited to, the following:

(((a))) (1) Personnel, including employees and staff;

((®))) (i) Contractors, including contracted providers;

((¢)) (iii) Temporary workers;

((¢))) (iv) Assistants;

((€e))) (v) Volunteers;

((€9)) (vi) Interns;

((€2))) (vii) Each person ((residing-on—or-moving-into;

the-premises-ef-alicensedfamiy home-child-eare-wheissix-
teen—years-ef-age-or-older)) who is sixteen years of age or

older residing on, or moving into, the premises where early
learning services are provided;

() (viii) All other individuals who are sixteen years
of age or older who will care for or have unsupervised access
to children ((in-ehild-eare)) receiving early learning services;

((®)) (ix) All owners, operators, lessees, or directors of
the agency or facility, or their designees;

((6))) (x) Applicants. As used in this definition, "appli-
cant" means an individual who is seeking a DEL background
check authorization as part of:

((®)) (A) An application for a child care agency license
or DEL certification or who seeks DEL authorization to care
for or have unsupervised access to children ((in<€hild-eare))
receiving early learning services; or

((6D)) (B) A continuation of a nonexpiring license or
renewal of a certificate, or renewal of DEL's authorization to
care for or have unsupervised access to children ((in-ehild
eare)) receiving early learning services, with respect to an
individual who is a currently licensed or certified child care
provider; and

((@9)) (xi) Licensees. As used in this definition,
"licensee" means the individual, person, organization, or
legal entity named on the child care license issued by DEL
and responsible for operating the child care facility or
agency.
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"Unsupervised access' means:

(a) A subject individual will or may have the opportunity
to be alone with a child ((ir-child-eare)) receiving early learn-
ing services at any time and for any length of time; and

(b) Access that is not within constant visual or auditory
range of the licensee, an employee authorized by DEL, nor a
relative or guardian of the child ((in-ehild-eare)) receiving
early learning services.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0040 Background clearance require-
ments. (1) Effective July 1, 2012, all new subject individuals
applying for a first-time background check must complete the
background check application process through DEL to
include:

(a) Completion of the required fingerprint process; and

(b) Payment of all required fees as provided in WAC
170-06-0044.

(2) All other subject individuals who have been qualified
by the department to have unsupervised access to children in
care, prior to July 1, 2012, must submit a new background
check application no later than July 1, 2013. The subject per-
son must:

(a) Submit the new background check application
through DEL,;

(b) Submit payment of all required fees as provided in
WAC 170-06-0044;

(c) Complete the required fingerprint process if the sub-
ject individual has lived in Washington state for fewer than
three consecutive years prior to July 1, 2013;

(d) Complete the required fingerprint process if the sub-
ject individual lives or has lived outside of Washington state
since the previous background check was completed.

(3) Each subject individual completing the DEL back-
ground check process must disclose:

(a) Whether he or she has been convicted of any crime;

(b) Whether he or she has any pending criminal charges;
and

(c) Whether there is any negative actions, to which he or
she has been subject, as defined by WAC 170-06-0020.

(4) A subject individual must not have unsupervised
access to children in care unless he or she has obtained DEL
authorization under this chapter.

(5) A subject individual who has been disqualified by
DEL must not be present on the premises ((efalicensed-or
eertifiedfaetity-duringthe hoursfor-which-the-licenseeis

l-teeﬂsed—er—eef&ﬁed—te-pfeﬂde—ehﬁd-e&fe)) when early learn-

ing services are provided to children.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0041 ((EHteensee)) Requirements. (1) An
agency, licensee, ((er)) certified facility or early learning ser-
vices provider must require a subject individual to complete
the DEL background check application process:

(a) Within seven days of the date of hire;

(b) By the date a subject individual age sixteen or older
moves onto the premises; or
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(c) By the date a subject individual who lives on the
premises turns sixteen years old.

(2) The ((Heensee)) early learning services provider must
keep on-site a copy of each subject individual's background
check clearance authorization.

(3) The ((teensee)) early learning services provider must
update the provider portal in the DEL system to verify the
subject individuals associated with their program.

(4) The ((Heensee)) early learning services provider must
verify annually that each subject individual who is required
to have a background check has either obtained a department
clearance or has applied for a department background check
through the DEL system. The verification must be submitted
with the licensee's annual license fee and declarations.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0042 Departmental investigation and
redetermination. (1) The department will investigate and
conduct a redetermination of the background clearance of a
subject individual if the department receives a complaint or
information from individuals, a law enforcement agency, or
other federal, state, or local government agency.

(2) Subject to the requirements in RCW 43.215.215, the
department may immediately suspend or modify the subject
individual's background clearance.

(3) Subject to the requirements in RCW 43.215.300 and
43.215.305, and based on a determination that a subject indi-
vidual lacks the appropriate character, suitability, or compe-
tence to provide child care or early learning services to chil-
dren, the department may disqualify the subject individual
from having any unsupervised access to children ((in—<€hild

the-department)) receiving early learning services.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0043 Failure to report nonconviction
and conviction information. (1) ((Atieensee)) The early
learning services provider must report to the department
within twenty-four hours if he or she has knowledge of the
following with respect to a subject individual working in that
child care agency or who resigns or is terminated with or
without cause:

(a) Any nonconviction and conviction information for a
crime listed in WAC 170-06-0120;

(b) Any other nonconviction and conviction information
for a crime that could be reasonably related to the subject
individual's suitability to provide care for or have unsuper-
vised access to children in care; or

(c) Any negative action as defined in WAC 170-06-
0020.

(2) A subject individual who has been issued a back-
ground check clearance authorization pursuant to WAC 170-
06-0040 must report nonconviction and conviction informa-
tion to the department involving a disqualifying crime under
WAC 170-06-0120 against that subject individual within
twenty-four hours after he or she becomes aware of the event
constituting the nonconviction or conviction information.
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(3) A subject individual who intentionally or knowingly
fails to report to the department as provided in subsection (1)
or (2) of this section may have his or her background check
clearance suspended. This penalty will be in addition to any
other penalty that may be imposed as a result of a violation of
this chapter or chapter 170-151, 170-295, or 170-296A
WAC.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0050 Department action following
completion of background inquiry. As part of the back-
ground check process the department will conduct a charac-
ter, suitability or competence assessment as follows:

(1) Compare the background information with the DEL
director's list, WAC 170-06-0120, to determine whether the
subject individual must be disqualified under WAC 170-06-
0070 (1) and (2). In doing this comparison, the department
will use the following rules:

(a) A pending charge for a crime or a deferred prosecu-
tion is given the same weight as a conviction.

(b) If the conviction has been renamed it is given the
same weight as the previous named conviction. For example,
larceny is now called theft.

(c) Convictions whose titles are preceded with the word
"attempted" are given the same weight as those titles without
the word "attempted."

(d) The term "conviction" has the same meaning as the
term "conviction record" as defined in RCW 10.97.030 and
may include convictions or dispositions for crimes commit-
ted as either an adult or a juvenile. It may also include convic-
tions or dispositions for offenses for which the person
received a deferred or suspended sentence, unless the record
has been expunged according to law.

(e) Convictions and pending charges from other states or
jurisdictions will be treated the same as a crime or pending
charge in Washington state. If the elements of the crime from
the foreign jurisdiction are not identical or not substantially
similar to its Washington equivalent or if the foreign statute
is broader than the Washington definition of the particular
crime, the defendant's conduct, as evidenced by the indict-
ment or information, will be analyzed to determine whether
the conduct would have violated the comparable Washington
statute.

(f) The crime will not be considered a conviction for the
purposes of the department when the conviction has been the
subject of an expungement, pardon, annulment, certification
of rehabilitation, or other equivalent procedure based on a
finding of the rehabilitation of the person convicted, or the
conviction has been the subject of a pardon, annulment, or
other equivalent procedure based on a finding of innocence.

(2) Evaluate any negative action information to deter-
mine whether the subject individual has any negative actions
requiring disqualification under WAC 170-06-0070(3).

(3) Evaluate any negative action information and any
other pertinent background information, including nondis-
qualifying criminal convictions, to determine whether dis-
qualification is warranted under WAC 170-06-0070 (4), (5)
or (7).
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(4) ((Fhe-departmentmay-diseusstheresult-of the-erim-
ol hi | bael L choek inf . b 4]
lieenseeupenrequestexeceptforprotected-contentsefthe

EBI Lof I o (RAD) ol b
federal-regulation:)) Except for the protected contents of the

FBI record of arrest and prosecution (RAP) sheet and subject
to federal regulation, the department may discuss the results

of the criminal history and background check information
with the authorized personnel of the early learning service

provider.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0060 Additional information the
department may consider. (1) If DEL has reason to believe
that additional information is needed to determine the charac-
ter, suitability or competence of the subject individual to care
for or have unsupervised access to children ((in-ehild-eare))
receiving early learning services, additional information will
be requested. Upon request, the subject individual must pro-
vide to the department any additional reports or information
requested. This additional information may include, but is not
limited to:

(a) Sexual deviancy evaluations;

(b) Substance abuse evaluations;

(c) Psychiatric evaluations; and

(d) Medical evaluations.

(2) Any evaluation requested under this section must be
conducted by an evaluator who is licensed or certified under
RCW 18.130.040. The evaluation will be at the expense of
the person being evaluated.

(3) The subject individual must give the department per-
mission to speak with the evaluator in subsection (1)(a)
through (d) of this section prior to evaluation, to establish the
need for and scope of the evaluation, and after the evaluation
to discuss the results.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0070 Disqualification. Background
information that will disqualify a subject individual.

(1) A subject individual who has a background contain-
ing any of the permanent convictions on the director's list,
WAC 170-06-0120(1), will be permanently disqualified from
providing licensed child care, caring for children or having
unsupervised access to children ((in-ehild-eare)) receiving
early learning services.

(2) A subject individual who has a background contain-
ing any of the nonpermanent convictions on the director's list,
WAC 170-06-0120(2), will be disqualified from providing
licensed child care, caring for children or having unsuper-
vised access to children ((i-ehild-eare)) receiving early learn-
ing services for five years after the conviction date.

(3) A subject individual will be disqualified when their
background contains a negative action, as defined in WAC
170-06-0020 that relates to:

(a) An act, finding, determination, decision, or the com-
mission of abuse or neglect of a child as defined in chapters
26.44 RCW and 388-15 WAC.
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(b) An act, finding, determination, decision, or commis-
sion of abuse or neglect or financial exploitation of a vulner-
able adult as defined in chapter 74.34 RCW.

Background information that may disqualify a subject
individual.

(4) A subject individual may be disqualified for other
negative action(s), as defined in WAC 170-06-0020 which
reasonably relate to his or her character, suitability, or com-
petence to care for or have unsupervised access to children
((1n-ehild-eare)) receiving early learning services.

(5) A subject individual may be disqualified from caring
for or having unsupervised access to children if the individual
is the subject of a pending child protective services (CPS)
investigation.

(6) A subject individual who has a "founded" finding for
child abuse or neglect will not be authorized to care for or
have unsupervised access to children during the administra-
tive hearing and appeals process.

(7) The department may also disqualify a subject indi-
vidual if that person has other nonconviction background
information that renders him or her unsuitable to care for or
have unsupervised access to children ((in-ehild-eare)) receiv-
ing early learning services. Among the factors the department
may consider are:

(a) The subject individual attempts to obtain a license,
certification, or authorization by deceitful means, such as
making false statements or omitting material information on
an application.

(b) The subject individual used illegal drugs or misused
or abused prescription drugs or alcohol that either affected
their ability to perform their job duties while on the premises
when children were present or presented a risk of harm to any
child ((in-ehild-eare)) receiving early learning services.

(c) The subject individual attempted, committed, permit-
ted, or assisted in an illegal act on the premises. For purposes
of this subsection, a subject individual attempted, committed,
permitted, or assisted in an illegal act if he or she knew or rea-
sonably should have known that the illegal act occurred or
would occur.

(d) Subject to federal and state law, the subject individ-
ual lacks sufficient physical or mental health to meet the
needs of children ((in-ehild-eare)) receiving early learning
services.

(e) The subject individual had a license or certification
for the care of children or vulnerable adults terminated,
revoked, suspended or denied.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0080 Notification of disqualification.
(1) The department will notify the subject individual in writ-
ing if he or she is disqualified by the background check.

(2) If the department sends a notice of disqualification,
the subject individual will not be authorized to care for or
have unsupervised access to children ((in-ehild-eare)) receiv-
ing early learning services, or to be present on the early learn-
ing service's premises ((ef-aticensed-or—certified-faetlity))
during the hours for which ((alieensee-isticensed-ereertified
teo-previde)) child care is provided.
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(3) Any decision by the department to disqualify a sub-
ject individual under this chapter is effective immediately
upon receipt of notice from the department to the subject
individual.

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0115 Reconsideration of disqualifica-
tion. (1) Subject to the requirements contained in chapter
170-06 WAC the department may reconsider an earlier deci-
sion to disqualify a subject individual.

(2) The disqualified subject individual must submit with
his or her request for reconsideration a current and complete
background check form and fingerprint card pursuant to
WAC 170-06-0040.

(3) For a disqualification based on WAC 170-06-
0070(4), 170-06-0070 (7)(a), (c), or (e), a disqualified subject
individual's request for reconsideration will be granted only if
the disqualified subject individual establishes by clear and
convincing evidence there has been a change of circum-
stances since the date of the disqualification that demon-
strates there is nothing about the subject individual's charac-
ter, suitability, or competence that would prevent the subject
individual from caring for or having unsupervised access to
children ((in-ehild-eare)) receiving early learning services.
For purposes of (3) of this subsection a disqualification based
on a "negative action," WAC 170-06-0070(4), 170-06-0070
(7)(c) or (e) does not include a decision, final determination,
or finding made by an agency or administrative law judge
that relates to:

(a) The commission of abuse or neglect of a child as
defined in chapters 26.44 RCW and 388-15 WAC; or

(b) The commission of abuse or neglect of a vulnerable
adult as defined in chapter 74.34 RCW.

(4) For a disqualification based on any of the circum-
stances described in WAC 170-06-0070(3), 170-06-0070
(7)(b) or (d) a disqualified subject individual's request for
reconsideration will be granted only if the disqualified sub-
ject individual establishes by clear and convincing evidence
there has been a change of circumstances since the date of the
disqualification that demonstrates there is nothing about the
subject individual's character, suitability, or competence that
would constitute a danger to a child's welfare if the individual
is allowed to care for or have unsupervised access to children
in care.

(5) The department will not reconsider qualifying a sub-
ject individual that was disqualified under WAC 170-06-
0120(1).

(6) The department will not reconsider qualifying a sub-
ject individual that was disqualified under WAC 170-06-
0120(2) for a period of five years from the date of the disqual-
ifying conviction.

AMENDATORY SECTION (Amending WSR 14-13-002,
filed 6/4/14, effective 7/5/14)

WAC 170-06-0120 Director'slist. (1) A subject indi-
vidual's conviction for any crimes listed in column (a) in the
table below will permanently disqualify him or her from
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authorization to care for or have unsupervised access to chil-
dren ((inehild-eare)) receiving early learning services.

(2) A subject individual's conviction for any crime listed
in column (b) in the table below will disqualify him or her
from authorization to care for or have unsupervised access to
children ((in-ehild-eare)) receiving early learning services for
a period of five years from the date of conviction.

(b) Crimesthat disqualify a
(a) Crimesthat perma- subject individual for five
nently disqualify asub- | yearsfrom date of convic-
ject individual tion

Abandonment of a child Abandonment of a dependent

person not against child

Arson Assault 3 not domestic vio-
lence

Assault 1 Assault 4/simple assault

Assault 2 Burglary

Assault 3 domestic vio- Coercion

lence

Assault of a child Custodial assault

Bail jumping Custodial sexual misconduct
Extortion 2

Child buying or selling Forgery

Child molestation Harassment

Commercial sexual abuse

of a minor

Communication with a Identity theft

minor for immoral pur-
poses

Controlled substance
homicide

Leading organized crime

Criminal mistreatment Malicious explosion 3

Custodial interference Malicious mischief

Dealing in depictions of
minor engaged in sexually
explicit conduct

Malicious placement of an
explosive 2

Domestic violence (felo-
nies only)

Malicious placement of an
explosive 3

Drive-by shooting Malicious placement of imi-

tation device 1

Extortion 1 Patronizing a prostitute

Harassment domestic vio-
lence

Possess explosive device

Homicide by abuse Promoting pornography

Homicide by watercraft Promoting prostitution 1

Incendiary devices (pos-
sess, manufacture, dispose)

Promoting prostitution 2

Incest

Promoting suicide attempt
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(a) Crimesthat perma-
nently disqualify a sub-
ject individual

(b) Crimesthat disqualify a
subject individual for five
year s from date of convic-
tion

(b) Crimesthat disqualify a
(a) Crimesthat perma- subject individual for five
nently disqualify asub- | yearsfrom date of convic-
ject individual tion

Indecent exposure/public
indecency (felonies only)

Prostitution

Indecent liberties

Reckless endangerment

Kidnapping Residential burglary
Luring Stalking
Malicious explosion 1 Theft

Malicious explosion 2

Theft-welfare

Malicious harassment

Unlawful imprisonment

Malicious mischief domes-
tic violence

Unlawful use of a building
for drug purposes

Malicious placement of an
explosive 1

Violation of the Imitation
Controlled Substances Act
(manufacture/deliver/intent)

Manslaughter

Violation of the Uniform
Controlled Substances Act
(manufacture/deliver/intent)

Murder/aggravated murder

Violation of the Uniform
Legend Drug Act (manufac-
ture/deliver/intent)

Violation of the Uniform Pre-
cursor Drug Act (manufac-
ture/deliver/intent)

Possess depictions minor
engaged in sexual conduct

Rape

Rape of child

Robbery

Selling or distributing
erotic material to a minor

Sending or bringing into
the state depictions of a
minor

Sexual exploitation of
minors

Sexual misconduct with a
minor

Sexually violating human
remains

Use of machine gun in fel-
ony

Vehicular assault

Vehicular homicide (negli-
gent homicide)

Violation of child abuse
restraining order

Violation of civil anti-
harassment protection
order

Violation of protection/
contact/restraining order

Voyeurism

AMENDATORY SECTION (Amending WSR 14-14-055,
filed 6/26/14, effective 7/27/14)

WAC 170-100-090 Staff qualifications. (1) Contrac-
tors must provide adequate staff to comply with all ECEAP
performance standards.

(2) Contractors must ensure that all ECEAP staff who
have access to children comply with the background check
procedures in RCW 43.215.215.

(3) All persons serving in the role of ECEAP lead
teacher must meet one of the following qualifications:

(a) An associate or higher degree with the equivalent of
thirty college quarter credits of early childhood education.
These thirty credits may be included in the degree or in addi-
tion to the degree; or

(b) A valid Washington state teaching certificate with an
endorsement in early childhood education (pre-K - grade 3)
or early childhood special education.

((3))) (4) All persons serving in the role of ECEAP
assistant teacher must meet one of the following qualifica-
tions:

(a) Employment as an early childhood education and
assistance program assistant teacher in the same agency
before July 1, 1999;

(b) The equivalent of twelve college quarter credits in
early childhood education;

(c) Initial or higher Washington state early childhood
education certificate; or

(d) A current Child Development Associate (CDA) cre-
dential awarded by the Council for Early Childhood Profes-
sional Recognition.

((4H)) (5) All persons serving in the role of ECEAP fam-
ily support staff must meet one of the following qualifica-
tions:

(a) Employment as an early childhood education and
assistance program family support staff in the same agency
before July 1, 1999;

(b) An associate's or higher degree with the equivalent of
thirty college quarter credits of adult education, human devel-
opment, human services, family support, social work, early
childhood education, child development, psychology, or
another field directly related to their job responsibilities.
These thirty credits may be included in the degree or in addi-
tion to the degree; or

(c) A degree, credential or certificate from a comprehen-
sive and competency-based program that increases knowl-
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edge and skills in providing direct family support services to
families.

() (6) All persons serving in the role of ECEAP
health advocate must meet one of the following qualifica-
tions:

(a) Employment as an early childhood education and
assistance program family support aide or health aide in the
same agency before July 1, 2014; or

(b) The equivalent of twelve college quarter credits in
family support, public health, health education, nursing, or
another field directly related to their job responsibilities.

((66))) (7) The early childhood education and assistance
program health consultant must meet one of the following
qualifications:

(a) Licensed in Washington state as a registered nurse
(R.N.) or physician (M.D., N.D., D.O.); or

(b) A bachelor's or higher degree in public health, nurs-
ing, health education, health sciences, medicine, or related
field.

((H)) (8) The early childhood education and assistance
program nutrition consultant must meet one of the following
qualifications:

(a) Registered dietitian (RD) credentialed through the
Commission on Dietetic Registration (CDR), the credential-
ing agency for the Academy of Nutrition and Dietetics (for-
merly the American Dietetic Association); or

(b) Washington state certified nutritionist under chapter
18.138 RCW.

((68))) (9) The early childhood education and assistance
program mental health consultant must meet one of the fol-
lowing qualifications:

(a) Licensed by the Washington state department of
health as a mental health counselor, marriage and family ther-
apist, social worker, psychologist, psychiatrist, or psychiatric
nurse;

(b) Approved by the Washington state department of
health as an agency affiliated or certified counselor, with a
master's degree in counseling, social work or related field; or

(c) Credentialed by the Washington state office of the
superintendent of public instruction as a school counselor,
social worker, or psychologist.

((99)) (10) Contractors must hire and employ staff who
meet the qualifications for their position.

(a) If the best candidate for the position is not fully qual-
ified, the contractor must ensure the newly hired staff person
is on a professional development plan (PDP) to fully meet the
qualifications of their role within five years from the date of
hire.

(b) Contractors must monitor progress on all PDPs and
ensure staff make adequate yearly progress to meet the
required qualifications.

((&9))) (11) Equivalent degrees and certificates from
other states and countries are accepted for ECEAP staff qual-
ifications.
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WSR 15-24-041
PERMANENT RULES
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed November 23, 2015, 7:58 a.m., effective December 24, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to clarify
existing language in chapters 463-60 and 463-76 WAC. The
proposed rule revisions will not substantively change the
existing rules.

Citation of Existing Rules Affected by this Order:
Amending chapter 463-60 WAC, Applications for site certi-
fication, and chapter 463-76 WAC, Regulations for compli-
ance with NPDES program.

Statutory Authority for Adoption: RCW 90.48.262(2).

Other Authority: RCW 80.50.040.

Adopted under notice filed as WSR 15-17-115 on
August 19, 2015.

Changes Other than Editing from Proposed to Adopted
Version: Replaced the word "issued" for "promulgated" in
the following sections to be consistent with state's plain talk
policy: WAC 463-60-540(2), 463-76-005(2), 463-76-
010(27), and 463-76-025.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 10, 2015.

Stephen Posner
Manager

NEW SECTION

WAC 463-60-540 Other permit applications. The
application for site certification shall include:

(1) A completed joint aquatic resource permit applica-
tion (JARPA) for any proposed activities that would require
the issuance of a water quality certification under section 401
of the Federal Water Pollution Control Act, or would other-
wise require the issuance of a hydraulic permit approval;

(2) A notice of intent to be covered under a statewide
general permit for sand and gravel issued by ecology; and

(3) A notice of intent to be covered under other permits
that are otherwise issued by state agencies.
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AMENDATORY SECTION (Amending WSR 04-23-003,
filed 11/4/04, effective 11/11/04)

WAC 463-76-005 Purpose. (1) This chapter establishes
regulations specifying procedures and other rules which will
be utilized by the council in implementing section 402 of the
Federal Water Pollution Control Act, as amended, 33 U.S.C.
1251 et seq.

(2) The purpose of these regulations is to establish a state
((1ndividual)) permit program, applicable to the discharge of
pollutants and other wastes and materials to the surface
waters of the state, which complies with the requirements of
chapters 80.50 and 90.48 RCW, EPA, and applicable state
laws and regulations through the issuance of individual per-
mits or coverage under storm water general permits issued by
the department of ecology.

(3) These regulations apply to:

(a) Any energy facility for which a certification agree-
ment has been executed pursuant to chapter 80.50 RCW et
seq.; and

(b) Any energy facility for which an application has been
filed with the council for certification pursuant to chapter
80.50 RCW et seq.

(4) The authority for these regulations is based upon
RCW 80.50.040(1), chapter 90.48 RCW, chapter 155, Laws
of 1973, and the act.

AMENDATORY SECTION (Amending WSR 04-21-013,
filed 10/11/04, effective 11/11/04)

WAC 463-76-010 Definitions. As used in this chapter,
the following terms shall have the meanings indicated below:

(1) "Act" means the Federal Water Pollution Control Act
(FWPCA) as amended, (33 U.S.C. 1251, et seq.).

(2) "Administrator" means the administrator of the
United States Environmental Protection Agency.

(3) "Applicable water quality standards" means all water
quality standards of the state of Washington to which a dis-
charge is subject under state and federal law((;)) including,
but not limited to, those which are codified in chapters 173-
200, 173-201A, and 173-204 WAC, and 40 C.F.R. 131.36.

(4) "Applicant" shall mean any person who has applied
for an NPDES permit pursuant to this chapter.

(5) "Certification agreement" means that binding site
certification agreement executed between an applicant under
chapter 80.50 RCW and the state, and shall contain the con-
ditions set forth in the NPDES permit to be met prior to or
concurrent with the construction or operation of any energy
facility coming under chapter 80.50 RCW.

(6) "Chair" means the chairman of the energy facility site
evaluation council.

(7) "Contiguous zone" means the entire zone established
or to be established by the United States under Article 24 of
the Convention of the Territorial Sea and the Contiguous
Zone.

(8) "Council" means the Washington state energy facility
site evaluation council.

(9) "Council manager" means the individual holding the
position of manager of the council.

(10) "Discharge of pollutant" and the term "discharge of
pollutants" each mean:
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(a) Any addition of any pollutant or combination of pol-
lutants to surface waters of the state from any point source;

(b) Any addition of any pollutant or combination of pol-
lutants to the waters of the contiguous zone or the ocean from
any point source.

(11) "Domestic wastewater" means water carrying
human wastes, including kitchen, bath, and laundry wastes
from residences, buildings, industrial establishments or other
places, together with such groundwater infiltration or surface
waters as may be present.

(12) "Domestic wastewater facility" means all structures,
equipment, or processes required to collect, carry away, treat,
reclaim, or dispose of domestic wastewater together with
such industrial waste as may be present. In case of subsurface
sewage treatment and disposal, the term is restricted to mean
those facilities treating and disposing of domestic wastewater
only from a septic tank with subsurface sewage treatment and
disposal and an ultimate design capacity exceeding fourteen
thousand five hundred gallons per day at any common point.

(13) "Ecology" means the Washington state department
of ecology.

(14) "Effluent limitations" means any restriction estab-
lished by the state of Washington or the administrator on
quantities, rates and concentrations of chemical, physical,
biological and other constituents which are discharged from
point sources into surface waters, the waters of the state,
including schedules of compliance.

(15) "Energy facility" means any energy facility, as
defined in RCW 80.50.014.

(16) "EPA" means the United States Environmental Pro-
tection Agency.

(17) "General permit" means a permit which covers mul-
tiple dischargers within a designated geographical area, in
lieu of individual permits being issued to each discharger.

(18) "Governor" means the governor of the state of
Washington.

(19) "Municipality" means a city, town, county, district,
association, or other public body created by or pursuant to
state law and having jurisdiction over disposal of sewage,
industrial wastes, or other wastes, or an Indian tribe or an
authorized Indian tribal organization, or a designated and
approved management agency under section 208 of the Fed-
eral Water Pollution Control Act (FWPCA).

(20) "National Pollutant Discharge Elimination System
(NPDES)" means the national system for the issuance of per-
mits under section 402 of the act and includes the Washing-
ton state program (set forth in chapter 151, Laws of 1973) for
participation in said system which has been approved by the
administrator in whole pursuant to section 402 of the act.

(21) "New source" means any building, structure, facility
or installation from which there is or may be the discharge of
pollutants, the construction of which is commenced:

(a) After promulgation of standards of performance
under section 306 of the act which are applicable to such
sources; or

(b) After proposal of standards of performance in accor-
dance with section 306 of the act which are applicable to such
source, but only if the standards are promulgated in accor-
dance with section 306 within one hundred twenty days of
their proposal.
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(22) "NPDES application" means the uniform national
forms for application for a NPDES permit (including subse-
quent additions, revisions or modifications duly promulgated
by the administrator pursuant to the act) as prescribed by the
council for use in the Washington state NPDES program.

(23) "NPDES form" means any issued NPDES permit,
the NPDES application and the NPDES reporting form, and
any uniform national form developed for use in the NPDES
program as prescribed in regulations promulgated by the
administrator.

(24) "NPDES permit" means the permit incorporated in
the certification agreement issued by the council which regu-
lates the discharge of pollutants pursuant to section 402 of the
act.

(25) "NPDES program" means that program of the state
of Washington pursuant to section 402 of the act.

(26) "NPDES reporting form" or "discharge monitoring
report" means the uniform national forms (including subse-
quent additions, revisions or modifications duly promulgated
by the administrator pursuant to the act) for reporting data
and information pursuant to monitoring and other conditions
of NPDES permits.

(27) "Permit" means an authorization, license, or equiv-
alent control document issued by the council to implement
this chapter. "Permit" includes issuance of coverage under a
storm water general permit issued by the department of ecol-
ogy. "Permit" does not include any permit which has not yet
been the subject of final council action, such as a "draft per-
mit" or a "proposed permit."

(28) "Person" means an individual, corporation, partner-
ship, association, state, municipality, commission, or politi-
cal subdivision of a state, local, state, or federal government
agency, industry, firm, individual or any other entity whatso-
ever.

(29) "Point source" means any discernible, confined and
discrete conveyance, including, but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, con-
tainer, rolling stock, concentrated animal feeding operation,
landfill leachate collection system, or vessel or other floating
craft, from which pollutants are or may be discharged. This
term does not include return flows from irrigated agriculture
or agricultural storm water runoff.

(30) "Pollutant" means dredged spoil, solid waste, incin-
erator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt
and industrial, municipal, and agricultural waste discharged
into water. This term does not mean:

(a) Sewage from vessels within the meaning of section
312 of the act; or

(b) Water, gas, or other material which is injected into a
well to facilitate production of oil or gas, or water derived in
association with oil or gas production and disposed of in a
well, if the well used either to facilitate production or for dis-
posal purposes is approved by authority of the state in which
the well is located, and if such state determines that such
injection or disposal will not result in the degradation of
ground or surface water resources.

(31) "Regional administrator" means the EPA's region X
administrator.
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(32) "State" means any of the fifty states, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, the Commonwealth of the
Northern Mariana Islands, and the Trust Territory of the
Pacific Islands.

(33) "Storm water discharge associated with industrial
activity" means the discharge from any conveyance that is
used for collecting and conveying storm water and that is
directly related to manufacturing, processing or raw materials
storage areas at an industrial facility. For energy facilities, the
term includes, but is not limited to, storm water discharges
from industrial facility yards; immediate access roads and rail
lines used or traveled by carriers of raw materials, manufac-
tured products, waste material, or by-products used or created
by the facility; material handling sites; refuse sites; sites used
for the application or disposal of process waste waters (as
defined in 40 C.F.R. 401); sites used for the storage and
maintenance of material handling equipment; sites used for
residual treatment, storage, or disposal; shipping and receiv-
ing areas; manufacturing buildings; storage areas (including
tank farms) for raw materials, and intermediate and final
products; and areas where industrial activity has taken place
in the past and significant materials remain and are exposed
to storm water. For the purposes of this subsection, material
handling activities include storage, loading and unloading,
transportation, or conveyance of any raw material, intermedi-
ate product, final product, by-product or waste product. The
term excludes areas located on facility lands separate from
the facility's industrial activities, such as office buildings and
accompanying parking lots as long as the drainage from the
excluded areas is not mixed with storm water drained from
the above described areas. The following additional catego-
ries of facilities are considered to be engaging in "industrial
activity":

(a) Facilities subject to storm water effluent limitations
guidelines, new source performance standards, or toxic pol-
lutant effluent standards under 40 C.F.R. subchapter N;

(b) Facilities where construction activity includes clear-
ing, grading and excavation, except operations that result in
the disturbance of less than five acres of total land area. Con-
struction activity also includes the disturbance of less than
five acres of total land area that is a part of a larger common
plan of development or sale if the larger common plan will
ultimately disturb five acres or more.

(34) "Surface waters of the state" means all waters
defined as "waters of the United States" in 40 C.F.R. 122.2
that are within the boundaries of the state of Washington.
This includes lakes, rivers, ponds, streams, inland waters,
wetlands, ocean, bays, estuaries, sounds, and inlets.

(35) In the absence of other definitions as set forth
herein, the definitions as set forth in 40 C.F.R. 122.2 and
122.26(b) shall be used.

AMENDATORY SECTION (Amending WSR 04-23-003,
filed 11/4/04, effective 11/11/04)

WAC 463-76-025 Authorization required. No waste
materials or pollutants may be discharged from any energy
facility as defined in WAC 463-76-010 into surface waters of
the state, except as authorized pursuant to this chapter or as
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authorized by the council pursuant to its authority under
chapter 80.50 RCW for coverage under a general permit
((premulgated)) issued by the department of ecology. In

administering this chapter, the council will seek maximum
coordination and avoid duplication between the council and

the department of ecology pursuant to RCW 90.48.262(2).

WSR 15-24-043
PERMANENT RULES
WASHINGTON STATE UNIVERSITY
[Filed November 23, 2015, 9:37 a.m., effective August 22, 2016]

Effective Date of Rule: August 22, 2016.

Purpose: Washington State University (WSU) is adding
health and safety policy and regulations for WSU Pullman.
WSU seeks a tobacco-free campus to include all campus
grounds, state-owned vehicles, and equipment at Pullman.
This will be in addition to the WSU Spokane and WSU Van-
couver campuses that are already tobacco-free. The Wash-
ington Clean Indoor Act currently prohibits smoking in pub-
lic buildings and places of employment, as well as within
twenty-five feet of doors, windows, and ventilation intakes.

Statutory Authority for Adoption: RCW 28B.30.150.

Adopted under notice filed as WSR 15-16-105 on
August 4, 2015.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 3, Amended 0, Repealed 0.

Date Adopted: October 30, 2015.

D. Bartlett, Director
Procedures, Records, and Forms
and University Rules Coordinator

Chapter 504-38 WAC

HEALTH AND SAFETY REGULATIONS SPECIFIC
TO WASHINGTON STATE UNIVERSITY PULLMAN

NEW SECTION

WAC 504-38-010 Tobacco and nicotine use—
Authority. Pursuant to RCW 28B.30.150(1), the Washing-
ton State University (WSU) board of regents is granted
authority to establish rules and regulations for tobacco and
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nicotine use on property owned, operated, and/or maintained