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WSR 15-02-006
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Community Services Division)
[Filed December 26, 2014, 9:11 a.m., effective January 26, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amendments in Title 388 WAC remove medi-
cal references, support the creation of the housing and essen-
tial needs (HEN) referral program and remove references to
the Alcohol and Drug Addiction Treatment and Support Act
(ADATSA). These amendments are currently in effect via
emergency rule making filed on October 31, 2014, as WSR
14-22-067. This permanent filing supersedes the emergency
filing currently in effect.

Chapter 15, Laws of 2011, (2E2SHB 1738) designated
the health care authority (HCA) as the single state agency
responsible for the administration of Washington's medical
assistance programs. This law also gave HCA the authority to
adopt rules to carry out the medical assistance programs.
HCA recodified medical assistance program rules to Title
182 WAC. The department is eliminating corresponding
medical assistance rules under Title 388 WAC. Amendments
also support the creation of the new HEN referral program
created under chapter 10, Laws of 2013, (SHB 2069) and also
remove references related to ADATSA, as the legislature did
not appropriate funds for ADATSA. Beginning January 1,
2014, ADATSA-related medical care services recipients are
medicaid eligible under the Affordable Care Act.

Additional amendments spell out the acronym, ABD,
identifying it as the aged, blind or disabled program.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-406-0005, 388-406-0035, 388-406-
0045, 388-424-0010, 388-424-0015, 388-436-0030, 388-
450-0015, 388-450-0025, 388-450-0040, 388-450-0156,
388-450-0170, 388-472-0005, and 388-473-0010.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.08.090, 74.08A.100,
74.04.770, 74.62.030.

Other Authority: 2E2SHB 1738, chapter 15, Laws of
2011; chapter 10, Laws of 2013; and RCW 41.05.021,
74.04.050, 74.08.090, 74.09.035, 74.09.530, and the 2013
biennial budget.

Adopted under notice filed as WSR 14-12-076 on June 3,
2014.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-450-0156 (1)(d) was amended to elimi-
nate "Washington apple health coverage" as a result of com-
ments received.

WAC 388-418-0005 is withdrawn from this permanent
rule making, as it will be pursued in another rule-making
action.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 13,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 13, Repealed 0.

Date Adopted: December 23, 2014.

Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 15-03 issue of the Register.

WSR 15-02-011
PERMANENT RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 14-341—Filed December 26, 2014, 2:12 p.m., effective January 26,
2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule is to exempt hagfish
from the ban and permit requirement on possession of, trans-
port, transfer or sale of live hagfish. The effect of this rule
change is to allow a live hagfish fishery and thereby expand
opportunity as there are separate markets for live and frozen
hagfish. The rule change will eliminate the need for a permit
to transport live hagfish. The ban on live fish transport is
intended to protect against the introduction of exotic diseases
and for resource conservation purposes. Only hagfish species
indigenous to Washington are exempted and conservation
measures are being achieved through active fishery manage-
ment actions.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-20-039.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.04.055, 77.12.045, and 77.12.047.

Adopted under notice filed as WSR 14-22-110 on
November 5, 2014.

Changes Other than Editing from Proposed to Adopted
Version: The adopted version includes a change to clarify
text that could have been interpreted as applying to all the
categories of fish listed as exceptions to the permit require-
ment only applies to the exemption for mosquito fish.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 19, 2014.

Philip Anderson
Director

AMENDATORY SECTION (Amending WSR 13-02-043,
filed 12/21/12, effective 1/21/13)

WAC 220-20-039 Live fish—Import and transfer. (1)
It is unlawful for any person, group, corporation, association,
or government entity to import into, transport, transfer, sell
or possess within the state of Washington live fish and/or the
viable sexual products of fish without first obtaining a permit
to do so from the director. The only exceptions ((is)) to the
permit requirement are for aquarium fish, game fish, indige-
nous marine baitfish, indigenous hagfish species and mos-
quito fish (genus Gambusia). The exception for mosquito fish
applies only when used by agencies authorized by chapter
17.28 RCW. The permit must accompany the fish and/or sex-
ual products at all times within the state of Washington and
must be presented to department employees on demand.

(2) For any permit issued under subsection (1) of this
section, the director may impose conditions as necessary to
ensure the protection of food fish populations from infec-
tious, contagious, or communicable diseases and pests.

(3) It is unlawful to violate the terms and conditions
imposed on any permit issued under subsection (1) of this
section. In addition to penalties provided by law, violation of
the permit terms and conditions may result in the suspension
and/or revocation of the permit.

(4) A violation of this section is punishable under RCW
77.15.253, 77.15.290, or 77.15.750, depending on the spe-
cies, value of the species, and the circumstances underlying
the violation.

WSR 15-02-017
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 29, 2014, 11:44 a.m., effective January 29, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-178 (Rule 178) Use tax. This rule
explains who is responsible for remitting use tax, and when
and how to remit the tax. It also explains the imposition of
use tax as it applies to the use of tangible personal property
within Washington when the property was not subject to
retail sales tax at the time of acquisition.

Rule 178 has been revised to delete verbiage in subsec-
tion (6) that is inaccurate because the example is no longer
valid. Chapter 13, Laws of 2013 2nd sp. sess., made the
example invalid when it created a use tax exemption for items
less than ten thousand dollars, purchased ... , from a non-
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profit organization or a library. While this specific exemption
is scheduled to expire July 1, 2017, the example in subsection
(6) could still be misleading and thus it has been removed.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-178 Use tax.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Adopted under notice filed as WSR 14-21-120 on Octo-
ber 17,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 29, 2014.

Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-09-036,
filed 4/10/14, effective 5/11/14)

WAC 458-20-178 Use tax and the use of tangible per-
sonal property. (1) Introduction. This rule provides general
use tax-reporting information for consumers. It discusses
who is responsible for remitting use tax, and when and how
to remit the tax. The rule also explains the imposition of use
tax as it applies to the use of tangible personal property
within this state when the acquisition of the tangible personal
property was not subject to retail sales or deferred sales tax.

(a) Examples. Examples found in this rule identify a
number of facts and then state a conclusion. These examples
should be used only as a general guide. The tax results of
other situations must be determined after a review of all of
the facts and circumstances.

(b) Additional information available. For information
on use tax exemptions please refer to chapter 8§2.12 RCW.
When appropriate, this rule refers the reader to applicable
statutes and rules. In addition, the reader may wish to refer to
the following:

(1) WAC 458-20-145, Local sales and use tax, provides
information on sourcing local sales and use taxes.

(il)) WAC 458-20-15503, Digital products, provides
information on sales and use tax liability on digital products
such as: Digital goods, including digital audio works, digital
audio-visual works, and digital books; digital automated ser-
vices; digital codes used to obtain digital goods or digital
automated services; and remote-access software.
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(iii)) WAC 458-20-169, Nonprofit organizations, pro-
vides information on a use tax exemption for donated items to
a nonprofit charitable organization.

(iv) WAC 458-20-17803, Use tax on promotional mate-
rial, provides information about the use tax reporting respon-
sibilities of persons who distribute or cause the distribution of
promotional material, except newspapers, the primary pur-
pose of which is to promote the sale of products or services in
Washington.

(v) WAC 458-20-190, Sales to and by the United
States—Doing business on federal reservations—Sales to
foreign governments, provides tax reporting information for
businesses doing business with the United States.

(vi) WAC 458-20-192, Indians—Indian country, pro-
vides information on use tax pertaining to Indians and Indian
tribes and use tax pertaining to non-Indians in Indian country.

(vil) WAC 458-20-257, Warranties and service con-
tracts, provides information on tax responsibilities of persons
selling or performing services covered by warranties, service
contracts, and mixed agreements for tangible personal prop-
erty.

(2) What is use tax? Use tax complements the retail
sales tax, and in most cases mirrors the retail sales tax. Arti-
cles of tangible personal property used or certain services
purchased in Washington are subject to use tax when the
state's retail sales tax has not been paid, or where an exemp-
tion is not available. Tangible personal property or services
used or purchased by the user in any manner are taxable
including, but not limited to:

* Purchases directly from out-of-state sellers;

* Purchases through the internet, telemarketing, mail
order; or

* Acquisitions at casual or isolated sales.

(a) Example 1. ABC Company (ABC) orders office sup-
plies from out-of-state vendors and also through catalogs. In
addition, ABC pays annual subscriptions for magazines for
their own use. None of these vendors is required to collect
Washington's retail sales tax. Use tax is due on all taxable
items ordered including the annual subscriptions.

(b) Example 2. Mary is a music instructor that teaches
adults how to play the piano. Mary does not charge her stu-
dents retail sales tax on the costs of the weekly piano lessons.
Use tax is not due on the lessons, as the lessons are not a retail
sales taxable service. See WAC 458-20-224, Service and
other business activities.

(3) "Use" defined. For purposes of this rule, "use,
"used," "using," or "put to use" have their ordinary meaning
and include the first act by which a person takes or assumes
dominion or control over the article (as a consumer). It
includes installation, storage, withdrawal from storage, or
any other act preparatory to subsequent actual use or con-
sumption within the state. (See RCW 82.12.010.) Multiple
uses of the same article by the same person do not generally
result in multiple use tax liabilities.

(4) Measure of tax — Value of article used. Use tax
generally is levied and collected on an amount equal to the
value of the article used by the taxpayer. RCW 82.12.010
defines this value to generally be the purchase price of the
article. There are a number of specific situations where this
value may be different than the amount of consideration paid
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or given by the buyer to the seller. See subsection (7) of this
rule for exceptions.

(a) When the value is the purchase price. The term
"purchase price" has the same meaning as "selling price." The
selling price is the total amount of consideration, except
trade-in property of like kind, including cash, credit, prop-
erty, and services, for which tangible personal property is
sold, leased, or rented, valued in money, whether received in
money or otherwise. The selling price, and therefore the
"value of the article used" also includes delivery charges.
Delivery charges are charges made by the seller for preparing
and delivering tangible personal property to a location desig-
nated by the buyer and include, but is not limited to, charges
for transportation, shipping, postage, handling, crating, and
packing. (See RCW 82.08.010 and 82.12.010.)

(b) When the purchase price does not represent true
value. When an article is sold under conditions in which the
purchase price does not represent the true value, the "value of
the article used" is to be determined as nearly as possible
according to the retail selling price at place of use of similar
products of like quality and character. (See RCW 82.12.010.)
This is frequently referred to as the fair market value of the
property. For additional information regarding the measure
of tax for articles in these situations, refer to WAC 458-20-
112, Value of products. Refer to subsection (4)(i)(i) of this
rule for determining use tax when there is no similar article of
like quality and character.

A comparison/examination of arm's length sales transac-
tions is required when determining the value of the article
used on the basis of the retail selling price of similar products.
An arm's length sale generally involves a transaction negoti-
ated by unrelated parties, each acting in his or her own self-
interest.

(1) In an arm's length sales transaction, the value placed
on the property by the parties to the transaction may be per-
suasive evidence of the true value of the property. Where
there is a conflict regarding the true value of tangible per-
sonal property between sales documents, entries in the
accounting records and/or value reported for use tax pur-
poses, the department often looks to the person's accounting
records as an indication of the minimum value of capitalized
property. Neither the department nor the taxpayer is necessar-
ily bound by this value if it is established that the entry in the
books of account does not fairly represent the true value of
the article used.

(i1) Some arm's length sales transactions involve multi-
ple pieces of property or different types of property (such as
when both real and personal property are sold). While the
total sales price may represent a true value for the property in
total, the values allocated to the specific components may not
in and of themselves represent true values for those compo-
nents. This is especially apparent when the values assigned
by the parties to the sales transaction vary from those entered
into the accounting records and/or reported for use tax pur-
poses. In such cases, the value of the article used for the pur-
pose of the use tax must be determined as nearly as possible
according to the retail selling price, at the place of use, of
similar products of like quality and character.

(c) Property acquired and used outside Washington
before use occurs in Washington. The purchase price of
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property acquired and used outside Washington before being
used in this state may not represent the property's true value.
Under these circumstances, the value of article used is the
retail selling price at place of use of similar products of like
quality and character as of the time the article is first used in
Washington.

(d) Imported property. When property is imported
from outside the United States for use in Washington state,
the value of the article used includes any amount of tariff or
duty paid with respect to importation.

(e) Articles produced for commercial or industrial
use. A person who extracts or manufactures products or by-
products for commercial or industrial use is subject to use tax
and the business and occupation (B&O) tax on the value of
products or by-products used. "Commercial or industrial use"
is the use of products, including by-products, as a consumer
by the person who extracted or manufactured the products or
by-products. See WAC 458-20-134, Commercial or indus-
trial use and WAC 458-20-136, Manufacturing, processing
for hire, fabricating.

Tax applies even if the person is not generally in the
business of extracting, producing, or manufacturing the prod-
ucts, or the extracting or manufacturing activity is incidental
to the person's primary business activity. Thus, a clothing
retailer who manufactures signs or other materials for display
purposes incurs a liability even though the clothing retailer is
not otherwise in the business of manufacturing signs and
other display materials for sale.

(i) The extractor or manufacturer is responsible for
remitting retail sales or use tax on all materials used while
developing or producing an article for commercial or indus-
trial use. This includes materials that are not components of
the completed article.

(i1) The value of the extracted or manufactured article is
subject to use tax when the article is completed and used. The
measure of use tax due for the completed article may be
reduced by the value of any materials actually incorporated
into that article if the manufacturer or extractor previously
paid sales or use tax on the materials. See subsection (4)(g) of
this rule for an explanation of the measure of tax for a com-
pleted prototype.

(f) Bailment. For property acquired by bailment, the
"value of the article used" for the bailee is an amount repre-
senting a reasonable rental for the use of the bailed article,
determined as nearly as possible according to the value of
such use at the places of use of similar products of like quality
and character. (See RCW 82.12.010.) If the nature of the arti-
cle is such that it can only be used once, the reasonable rental
value is the full value of the article used. See also WAC 458-
20-211, Leases or rentals of tangible personal property, bail-
ments.

(g) Prototypes. The value of the article used with respect
to an article manufactured or produced for purposes of serv-
ing as a prototype for the development of a new or improved
product is:

* The retail selling price of such new or improved prod-
uct when first offered for sale; or

* The value of materials incorporated into the prototype
in cases where the new or improved product is not offered for
sale. (See RCW 82.12.010.)
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(h) Articles manufactured and used in the production
of products for the department of defense. When articles
are manufactured and used in the production of products for
the department of defense, use tax is due except where there
is an exemption. The value of the article used with respect to
an article manufactured or produced by the user and used in
the manufacture or production of products sold or to be sold
to the department of defense of the United States is the value
of the ingredients of the manufactured or produced article.
(See RCW 82.12.010.) However, refer to WAC 458-20-
13601, Manufacturers and processors for hire—Sales and use
tax exemption for machinery and equipment to determine if
such articles qualify for exemption under RCW 82.12.02565.

(i) Property temporarily brought into Washington
for business use. In the case of articles owned by a user
engaged in business outside the state which are brought into
the state for no more than one hundred eighty days in any
period of three hundred sixty-five consecutive days and
which are temporarily used for business purposes by the per-
son in this state, the value of the article used must be an
amount representing a reasonable rental for the use of the
articles, unless the person has paid tax under chapter 82.08 or
82.12 RCW upon the full value of the article used.

However, this measure of "value of article used" is a sep-
arate provision from RCW 82.12.0251 use tax exemption.
The use tax exemption is provided to nonresidents bringing
property into Washington for his or her use or enjoyment
while temporarily within the state, unless the property is used
in conducting a nontransitory business activity. The term
"nontransitory business activity," for the purposes of this
exemption, means and includes the business of extracting,
manufacturing, selling tangible and intangible property,
printing, publishing, and performing contracts for the con-
structing or improving of real or personal property. It does
not include the business of conducting a circus or other form
of amusement when the personnel and property of such busi-
ness regularly moves from one state into another, nor does it
include casual or incidental business done by a nonresident
lawyer, doctor or accountant.

(i) Reasonable rental value. A reasonable rental value
is normally determined by the rental price or using the fair
market rental value of similar products of like quality and
character if rental price is not reasonable. If a reasonable
rental value cannot be determined because of the nature of
property, such as it may not be possible to find similar prod-
ucts of like quality and character, monthly reasonable rental
value may be determined based on depreciation plus one per-
cent (per month) of the purchase price. For the purpose of this
computation, depreciation should be computed on a straight-
line basis with an assumption that there is no salvage value.
The life of the asset must be based on "book" life rather than
an accelerated life that might be used for federal tax pur-
poses. This calculation applies even if the asset is fully depre-
ciated.

(i) Example. A piece of equipment that originally cost
$100,000 and has a book life of forty-eight months results in
a monthly rental value of $3,083 ((100,000/48) + (100,000 x
.01)). This monthly value applies even if the asset is fully
depreciated or is greater or less than the actual depreciation
used for federal tax purposes. A lesser value can be used if
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the taxpayer retains documentation supporting the lesser
value and that value is based on rental values.

(j) Special provisions for vessel dealers and manufac-
turers. The value of an article used for a vessel held in inven-
tory and used by a vessel dealer or vessel manufacturer for
personal use is the reasonable rental value of the vessel used.
This value applies only if the vessel dealer or manufacturer
can show that the vessel is truly held for sale and that the
dealer or manufacturer is and has been making good faith
efforts to sell the vessel. (See RCW 82.12.802.) This may
result in a vessel manufacturer incurring multiple use tax lia-
bilities with respect to multiple uses of the same vessel.

The use of a vessel by a vessel dealer or vessel manufac-
turer for certain purposes is not subject to use tax. For spe-
cific information on these exemptions see RCW 82.12.800
and 82.12.801.

(5) Who is liable for the tax? RCW 82.12.020 imposes
use tax upon every person using tangible personal property or
certain retail services as a consumer in the state of Washing-
ton. The law does not distinguish between persons using
property (or certain retail services) for business or personal
use. Thus, a Washington resident purchasing personal items
via the internet or through a mail-order catalog has the same
legal responsibility to report and remit use tax as does a cor-
poration purchasing office supplies. The rate of the use tax is
the same as the retail sales tax rate in the location where the
property is used. Refer to WAC 458-20-145, Local sales and
use tax for further discussion about determining where use
occurs.

(a) When tax liability arises. Use tax is owed at the time
the tangible personal property is first put to use in this state,
unless an exemption is available.

(b) Reporting and remitting payment to the depart-
ment of revenue.

(1) Registered taxpayers. Persons registered with the
department under RCW 82.32.030 to do business in Wash-
ington should use their excise tax return to report and remit
use tax.

(ii)) Unregistered persons. Persons not required to be
registered with the department should use a Consumer Use
Tax Return to report and remit use tax. The Consumer Use
Tax Return is available by:

(A) Using the department's web site at dor.wa.gov;

(B) Calling the department's telephone information cen-
ter at 1-800-647-7706; or

(C) Requesting the form at any of the department's local
field offices.

The completed Consumer Use Tax Return, with pay-
ment, is due on or before the twenty-fifth day of the month
following the month in which the tax liability occurs. For
example, a person acquires clothing without payment of the
retail sales tax during August. The Consumer Use Tax Return
and the tax are due by September 25th.

The return and payment can be submitted electronically
using the department's online system at dor.wa.gov, mailed,
or delivered to any of the department's local field offices.

(6) How does use tax differ from the retail sales tax?
There are circumstances where the law does not provide a use
tax exemption to complement a retail sales tax exemption.

((For-instanee; REW-82:08-02573 provides-aretail-salestax
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106, section 214 Laws-of 2010)-Beeause)) Where there is no
complementary use tax exemption, the buyer/user is still
responsible for remitting use tax on his or her use of the pur-
chased property.

((Anether)) For instance ((where)), there is no comple-
mentary use tax exemption to the retail sales tax exemption
((#8)) in RCW 82.08.0251. This exemption provides a retail
sales tax exemption for articles acquired in casual sales trans-
actions, if the seller is not required to be registered with the
department. Because there is no complementary use tax
exemption, the buyer/user is responsible for remitting the use
tax on his or her use of the purchased property. For example,
if a person purchases furniture through a classified ad from a
homeowner, the buyer is responsible for reporting and paying
the use tax although the sale is exempt from retail sales tax.

(7) Exceptions. The law provides certain exceptions to
the imposition of tax on a single event. These exceptions
occur when the law provides a method of determining the
measure of tax different than the full value of the article being
used.

(a) Destroyed property. The mere destruction or dis-
carding of tangible personal property as unusable or worth-
less is usually not considered a taxable "use." The following
examples identify a number of facts and then state a conclu-
sion.

(i) Example 4. AA Computer Software (AA) has some
obsolete inventory that will no longer sell as an updated ver-
sion of the software is now available for purchase. AA
decides to throw away this inventory even though it has never
been used. As the software was never used, use tax is not
owed on the destroyed inventory.

(i1)) Example 5. WW Dealer purchases a used vehicle for
resale. WW Dealer publicizes an upcoming sale by airing a
television commercial in which WW Dealer destroys the
vehicle. WW Dealer's destruction of the vehicle for publicity
purposes is considered use by a consumer. The vehicle is sub-
ject to use tax sourced at the location where WW Dealer
destroys the vehicle.

(b) Tangible personal property acquired by gift or
donation. The use of property acquired by gift or donation is
subject to the use tax, unless the person gifting or donating
the property previously paid or remitted Washington retail
sales or use tax on the purchase or use of the property. (See
RCW 82.12.020.) However, a credit for tax paid in another
jurisdiction is available if documentation of tax paid is pro-
vided. See subsection (8) of this rule for additional informa-
tion.

Use tax does not apply when the same property is gifted
or donated back to the original giftor or donor if the original
giftor or donor previously paid the retail sales tax or use tax.

Example 6. John purchases a vehicle, pays retail sales
tax on the purchase, and gifts the vehicle to Mary. Mary's use
of the vehicle is not subject to use tax because John paid sales
tax when he purchased the vehicle. After two years, Mary
returns the vehicle to John. John's use of the vehicle is not
subject to use tax because he paid sales tax when he origi-
nally purchased the vehicle. However, use tax is due if Mary
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gifts or donates the vehicle to a person other than John
because Mary has not previously paid retail sales or use tax.

(c) Tangible personal property put to both an exempt
and taxable use. If property is first used for an exempt or
nontaxable purpose and is later used for a nonexempt or tax-
able purpose, use tax is due on the value of the property when
first used for the nonexempt or taxable purpose. For instance,
RCW 82.12.0251 provides a use tax exemption for the tem-
porary use within Washington of watercraft brought in by
certain nonresidents. (See WAC 458-20-238, Sales of water-
craft to nonresidents—Use of watercraft in Washington by
nonresidents for a detailed explanation of the exemption
requirements.) However, use tax is due if the nonresident
exceeds the temporary use threshold or the nonresident sub-
sequently becomes a Washington resident.

(d) Intervening use of property purchased for resale.
Persons purchasing tangible personal property for resale in
the regular course of business may purchase the property at
wholesale without paying retail sales tax provided the prop-
erty is not put to intervening use, and the buyer provides the
seller with a completed reseller permit. (See RCW 82.04.050
and 82.04.060.)

A buyer who purchases taxable property at wholesale
and subsequently puts the property to intervening use is sub-
ject to either the retail sales tax (commonly referred to as
"deferred retail sales tax") or use tax, unless a specific use tax
exemption applies to the intervening use. The tax applies
even if the property is at all times held out for sale and is in
fact later sold. Tax is due even if the intervening use is the
result of an unforeseen circumstance, such as when property
is purchased for resale, the customer fails to satisfy the terms
of the sales agreement, and the property is used until another
customer is found. See WAC 458-20-102 Reseller permits
regarding tax-reporting requirements when a person pur-
chases property for both resale and consumption.

(e) Using inventory to promote sales. Intervening use
does not include the use of inventory for floor or window dis-
play purposes if that merchandise is subsequently sold as new
merchandise. Likewise, intervening use does not include the
use of inventory for demonstration purposes occurring with
efforts to sell the same merchandise if that merchandise is
subsequently sold as new merchandise. The fact that the sell-
ing price may be discounted because the property is shop
worn from display or demonstration is not, by itself, con-
trolling for the purposes of determining whether intervening
use has occurred.

Evidence that property has been put to intervening use
includes, but is not limited to, the following:

(i) Property not sold as new merchandise. Intervening
use occurs if, after use of the property for display or demon-
stration purposes, the property can no longer be sold as new
merchandise. An indication that intervening use has occurred
is if property is without a new model warranty if the sale of
the property normally includes such a warranty.

(i) Capitalizing demonstrator or display property.
The capitalization and depreciation of property is evidence of
intervening use. Thus, there is a rebuttable presumption that
intervening use occurs if the accounting records identify the
property as a demonstrator or as display merchandise. The
burden is on the person making such entries in the accounting
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records to substantiate any claims the property was not put to
intervening use.

(iii) Loaning property to promote sales. Intervening
use includes loaning property to a customer or potential cus-
tomer for the purpose of promoting sales of other products.
For example, intervening use occurs if a coffee manufacturer
and/or distributor loans brewing equipment to a customer to
promote coffee sales, even if the equipment is subsequently
sold to the same or different customer. In this example, the
coffee manufacturer and/or distributor loaning the equipment
would owe use tax on the full value of the equipment. If the
manufacturer and/or distributor had not paid use tax, the cus-
tomer would owe use tax on the reasonable rental value as
this is a bailment situation. See subsection (4)(f) of this sec-
tion for the measure of tax on bailed articles.

(f) Effect of the trade-in exclusion. The exclusion for
the value of trade-in property from the measure of tax applies
only if the trade-in property is of the same general type or
classification as the property for which it was traded-in.
There is no requirement that Washington's retail sales or use
tax be previously paid on the trade-in property. There is also
no requirement that the property subject to use tax be
acquired in Washington, or that the user be a Washington res-
ident at the time he or she acquired the property. For addi-
tional information refer to WAC 458-20-247, Trade-ins, sell-
ing price, sellers' tax measure.

(8) Credit for taxes paid in other jurisdictions. RCW
82.12.035 provides a credit against Washington's use tax for
legally imposed retail sales or use taxes paid by the purchaser
to: Any other state, possession, territory, or commonwealth
of the United States, or any political subdivision of a state,
the District of Columbia, or any foreign country or political
subdivision of a foreign country. (See RCW 82.56.010.)

(a) This use tax credit is available only if the present
user, or his or her bailor or donor, has documentation that
shows the retail sales or use tax was paid with respect to such
property, extended warranty, digital products, digital codes,
or service defined as a retail sale in RCW 82.04.050 to the
other taxing jurisdiction.

(b) This credit is not available for other types of taxes
such as, but not limited to, value-added taxes (VATS).

(c) For the purposes of allocating state and local use
taxes, the department first applies the credit against the
amount of any use tax due the state. Any unused portion of
the credit is then applied against the amount of any use tax
due to local jurisdictions. RCW 82.56.010, Multistate Tax
Compact, Article V. Elements of Sales and Use Tax Laws.

(9) No apportionment of use tax liability. Unless spe-
cifically provided by law, the value of the article or use tax
liability may not be apportioned even though the user may
use the property both within and without Washington, or use
the property for both taxable and exempt purposes.

(a) Example 7. A construction company using an air-
plane for traveling to and from its Washington office and out-
of-state job sites must remit use tax on the full value of the
airplane, even if the airplane was purchased and delivery
taken outside Washington. There is no apportionment of this
value even though the airplane is used both within and out-
side of Washington.



Washington State Register, Issue 15-02

(b) Exemption. For an exemption pertaining to use tax
liability, see WAC 458-20-17401, Use tax liability for motor
vehicles, trailers, and parts used by motor carriers operating
in interstate or foreign commerce.

WSR 15-02-018
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 29, 2014, 11:49 a.m., effective January 29, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: 2ESHB 1117, effective on June 12, 2014, pro-
vides a new REET exemption for transfers pursuant to a
transfer on death deed and substantiation requirements to
claim that exemption, as well as a change to the affidavit
requirements for transfer on death deed transfers. WAC 458-
61A-202 and 458-61A-303 need to be amended to reflect this
new exemption and accompanying substantiation and affida-
vit requirements for transfers pursuant to transfer on death
deeds. Amending these rules to reflect the new transfer on
death deed provisions in ESHB [2ESHB] 1117 will provide
taxpayers, practitioners, and counties with guidance on how
to treat filings and recordings related to these transfers.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-61A-202 Inheritance or devise and
458-61A-303 Affidavit.

Statutory Authority for Adoption: RCW 82.45.150,
82.32.300, and 82.01.060(2).

Adopted under notice filed as WSR 14-22-060 on Octo-
ber 31, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 29, 2014.

Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-06-060,
filed 2/28/14, effective 3/31/14)

WAC 458-61A-202 Inheritance or devise. (1) Intro-
duction. Transfers of real property by inheritance or devise
are not subject to the real estate excise tax. For the purpose of
this exemption, it does not matter whether the real property
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transferred was encumbered by underlying debt at the time it
was inherited or devised.

(2) Nonpro rata distributions. A nonpro rata distribu-
tion is one in which the transfer of real property to the heirs
or devisees may not be in proportion to their interests. For
example, Aunt Mary wills her entire estate equally to her
three nieces. The estate consists of her primary residence, a
cottage at the ocean, and significant cash assets, among other
things. Rather than take title to the two parcels of real estate
in all three names, the estate may be distributed by deeding
the primary residence to Meg, the oceanfront property to
Beth, and the majority of the cash assets to Jo. Such distribu-
tion by a personal representative of a probated estate or by the
trustee of a trust is not subject to the real estate excise tax if
the transfer is authorized under the nonintervention powers of
a personal representative under RCW 11.68.090 or under the
nonpro rata distribution powers of a trustee under RCW
11.98.070(15), if no consideration is given to the personal
representative or the trustee for the transfer. For the purpose
of this section, consideration does not include the indebted-
ness balance of any real property that is encumbered by a
security lien.

(3) Subsequent transfers. A transfer of property from
an heir to a third party is subject to the real estate excise tax.
Examples:

(a) Steve inherits real property from his mother's estate.
He sells the property to his son for $50,000. The transfer of
the property from the estate to Steve is exempt from real
estate excise tax. The subsequent sale of the property to his
son is a taxable event, and tax is due based upon the full sales
price of $50,000.

(b) Susan inherits real property from her father's estate.
She decides to sell it to a friend on a real estate contract for
$100,000. Tax is due on the $100,000.

(c) Sheri and her two sisters inherit their father's home,
valued at $180,000, in equal portions. Sheri wants sole own-
ership of the home but there are not "in-kind" assets of suffi-
cient value to be distributed by the personal representative to
her two sisters in a nonpro rata distribution. In order to take
title directly from the personal representative, Sheri pays
each of her sisters $60,000, and they quitclaim their right to
the property under the will. Tax is due on the total of
$120,000 paid for the property.

(4) Community property or right of survivorship. The
transfer of real property to a surviving spouse or surviving
domestic partner in accordance with a community property
agreement or a survivorship clause is not subject to real estate
excise tax.

(5) Joint tenants. The transfer of real property upon the
death of a joint tenant to the remaining joint tenants under
right of survivorship is not subject to the real estate excise
tax.

(6) Life estates and remainder interests. The transfer
of a life estate to the grantor with a remainder interest to
another party is not a taxable transfer if no consideration
passes. For example, Nate and Libby convey their property to
their son, Rex, and retain a life estate. The transaction is not
subject to real estate excise tax because Rex pays no consid-
eration. Upon the deaths of Nate and Libby, the title will vest
in Rex and no real estate excise tax is due. However, if Nate
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and Libby convey their property to Rex, while retaining a life
estate, and Rex pays any consideration for his future interest,
the transaction is taxable. Tax is due on the total consider-
ation paid.

(7) Transfer on death deeds. The transfer of real prop-
erty pursuant to a transfer on death deed to the benefi-
ciary(ies) named in the transfer on death deed occurs upon
the death of the transferor and is generally not subject to the
real estate excise tax. However, if the transfer of real property
pursuant to a transfer on death deed satisfies a contractual
obligation of the transferor owed to the beneficiary(ies) des-
ignated in the transfer on death deed, real estate excise tax is
due on the transfer.

(8) Documentation. In order to claim this exemption,
the following documentation must be provided:

(a) Community property agreement. If the property is
being transferred under the terms of a community property
agreement, copies of the recorded agreement and certified
copy of the death certificate;

(b) Trusts. If property is being transferred under the
terms of a trust instrument, a certified copy of the death cer-
tificate, and a copy of the trust instrument showing the
authority of the grantor;

(c) Probate. In the case of a probated will, a certified
copy of the letters testamentary, or in the case of intestate
administration, a certified copy of the letters of administra-
tion, showing that the grantor is the court appointed executor/
executrix or administrator;

(d) Joint tenants with rights of survivorship and
remainder interests. A certified copy of the death certificate
is recorded to perfect title;

(e) Court order. If the property is being transferred pur-
suant to a court order, a certified copy of the court order
requiring the transfer of property, and confirming that the
grantor is required to do so under the terms of the order;

(f) Transfer on death deeds. If the property is being
transferred pursuant to a transfer on death deed. the benefi-
ciary(ies) of the transfer on death deed must record a certified
copy of the death certificate to perfect title.

(g) Other. If the community property interest of the
decedent is being transferred to a surviving spouse or surviv-
ing domestic partner absent the documentation set forth in (a)
through ((€e})) (f) of this subsection, a certified copy of the
death certificate and a signed affidavit from the surviving
spouse or surviving domestic partner affirming that he or she
is the sole and rightful heir of the property.

AMENDATORY SECTION (Amending WSR 14-06-060,
filed 2/28/14, effective 3/31/14)

WAC 458-61A-303 Affidavit. (1) Introduction. This
section explains when a real estate excise tax affidavit is
required for the transfer of real property. See WAC 458-61A-
101 for procedures pertaining to transfers and acquisitions of
a controlling interest in an entity owning real property in the
state of Washington.

(2) Affidavit required. In general, an affidavit must be
filed when ownership or title to real property transfers as evi-
denced by conveyance, deed, grant, assignment, quitclaim, or
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any other document effectuating the transfer including, but
not limited to, the following:

(a) Transfer establishing or separating community prop-
erty, or in fulfillment of a settlement agreement incident to a
dissolution of marriage, legal separation, or declaration of
invalidity, or in fulfillment of a community property agree-
ment under RCW 26.16.120;

(b) Transfer resulting from a court order;

(¢) Transfer to secure a debt;

(d) Transfer of a taxable easement;

(e) A deed in lieu of foreclosure of a mortgage;

(f) A deed in lieu or declaration of forfeiture of a real
estate contract;

(g) Transfer to an heir in the settlement of an estate;

(h) Transfer to or from the United States, the state of
Washington, or any political subdivision or municipal corpo-
ration of this state;

(i) Transfer of development rights, water rights, or air
rights;

(j) Transfer of leasehold improvements;

(k) Boundary line adjustments; ((ex))

(1) Rerecording a document to correct a minor error, such
as the legal description or spelling of a name; or

(m) Transfer pursuant to a previously recorded transfer
on death deed when the beneficiary(ies) perfect title by
recording a certified copy of the transferor's death certificate.

(3) Affidavit not required. The real estate excise tax
affidavit is not required nor accepted for the following trans-
actions including, but not limited to:

(a) Transfer of cemetery lots or graves;

(b) Transfer for assignment or release of security, stated
on the face of the instrument:

(1) To secure or assign a debt; or

(i1) To provide or release collateral;

(c) A lease of real property that does not transfer lessee-
owned improvements;

(d) A mortgage or deed of trust, satisfaction of mortgage,
or reconveyance of a deed of trust;

(e) A seller's assignment of deed and contract;

() A fulfillment deed pursuant to a real estate contract;

(g) A community property agreement under RCW
26.16.120;

(h) Purchase of an option; ((ef))

(1) An earnest money agreement;

(j) The recording of a transfer on death deed; or

(k) The revocation of a transfer on death deed.

(4) Examples.

(a) Lionel Construction has developed a group of new
homes. It deeds a street to the homeowners' association upon
completion of the development. This is done to clear title,
which is an exempt transaction. The affidavit should cite the
appropriate exemption rule, describe the exemption as "clear-
ing title for street for homeowners' association," and have
attached all department-required documentation.

(b) Webb Corporation transfers its interest in a parcel of
real property to its wholly owned subsidiary, Watson Com-
pany. This is an exempt transaction because there is no
change in beneficial ownership of the property. The affidavit
must cite the appropriate exemption rule, describe the exemp-
tion as "transfer to wholly owned subsidiary; no change in
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beneficial ownership," and have attached all documentation
required by the department.

(c) Amy records a transfer on death deed naming her two
children as beneficiaries. No affidavit is required when Amy
records the transfer on death deed and no real estate excise
tax is due on the transfer. When Amy dies, the transfer on
death deed transfers the property to her two children. This is
an exempt transaction because the transfer was pursuant to a
transfer on death deed, and there was no other consideration
on the transfer. However, in order to perfect title, both of
Amy's children must sign an affidavit claiming the appropri-
ate exemption (WAC 458-61A-202) and record a certified
copy of Amy's death certificate along with the signed affida-
vit at the county where Amy recorded the transfer on death
deed.

(5) Multiple buyers. When the transfer of property is to
two or more buyers, the affidavit must clearly state the rela-
tionship between them as joint tenants, tenants in common,
partners, etc., and identify the form and proportion of interest
each is acquiring.

(6) Affidavit must be complete.

(a) Taxpayers must provide complete and accurate infor-
mation on the affidavit, as well as all documentation required
by the department for claimed tax exemptions. Incomplete
affidavits will not be accepted.

(b) An affidavit is incomplete if any required informa-
tion is omitted or obviously incorrect, such as the use of a
nominal selling price. A nominal selling price is an amount
stated on the affidavit that is so low in comparison with the
fair market value assessment stated on the property tax rolls
that it would cause disbelief by a reasonable person. In the
case of a nominal selling price, the county assessed value will
be used as the selling price, unless there is an independent
appraisal showing a greater value.

(7) Documentation required when claiming an
exemption. Claims of exemption from the real estate excise
tax must be specific and include the following:

(a) Current assessed values of parcels involved as of the
date of sale; and

(b) Complete reasons for the exemption, including refer-
ence to the specific tax exemption in this chapter, citing the
specific WAC section and subsection providing the exemp-
tion, as well as a brief description of the exemption.

(8) Completion of affidavit. The department will pro-
vide a real estate excise tax affidavit to be completed by the
taxpayer and filed with the agent of the county where the
property is located. Affidavits will be furnished by the
department to the county agents and accessible to the public
in one or more formats to be determined by the department.
Alternative forms may be used, as long as they are in a format
accepted by the department.

In most instances, the affidavit must be signed by the
seller or the seller's agent and the buyer or the buyer's agent,
under oath, certifying that all information on the affidavit is
complete and correct. However, an affidavit given in connec-
tion with the grant of an easement or right of way to a utility
company, public utility district or cooperative, or a govern-
mental entity needs to be signed only on behalf of the entity
purchasing the utility right of way or easement. In addition,
an affidavit given in connection with the transfer of real prop-
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erty pursuant to a transfer on death deed need only be signed
on behalf of the transferor by the designated beneficiary(ies)
named in the transfer on death deed.

(9) Duplicate affidavits. To accommodate the require-
ment that the affidavit be signed by both the seller and buyer,
or agents of each, identical affidavits may be submitted for a
single transaction, one bearing the seller's or seller's agent's
signature and one bearing the buyer's or buyer's agent's signa-
ture. Both affidavits must be complete and have identical
information. The county agent will receipt one of the affida-
vits and attach the other affidavit to the receipted affidavit.

(10) Retention of records. The taxpayer must retain all
records pertaining to the transaction for a period of at least
four years from the date of sale.

WSR 15-02-019
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed December 29, 2014, 1:34 p.m., effective January 29, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: In response to requests from transit agencies,
the Washington state department of transportation seeks
more flexibility to allow in-lane transit vehicle stops when
appropriate and provide consistent language in rules that
determine when and where a transit vehicle may stop tempo-
rarily in a roadway for the purpose of receiving or discharg-
ing passengers.

Citation of Existing Rules Affected by this Order:
Repealing WAC 468-46-060; and amending WAC 468-46-
010 and 468-46-020.

Statutory Authority for Adoption: RCW 46.61.560.
Adopted under notice filed as WSR 14-13-111 on June
18, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 2, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 31, 2014.

Kathryn W. Taylor
Assistant Secretary
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AMENDATORY SECTION (Amending WSR 79-01-033,
filed 12/20/78)

WAC 468-46-010 Engineering and traffic investiga-
tion of request for transit vehicle stop zone. When request-
ing a transit vehicle stop zone outside of any incorporated
city or town, the public transit agency shall be responsible for
conducting a field review to evaluate accessibility to the pro-
posed location. When the requested location is within the
roadway, the transit agency shall have a policy for in-lane
stops that addresses safety and operational issues. Upon
receipt of a request from a public transit authority for
approval of a transit vehicle stop zone outside of any incorpo-
rated city or town, the department of transportatlon shall

er—disehargtﬂg—passeﬂgefs)) assess the s1ght d1stance at th
proposed location.

AMENDATORY SECTION (Amending WSR 79-01-033,

filed 12/20/78)

WAC 468-46-020 Secretary of transportation or des-
ignee to approve transit vehicle stop zones. ((Should-such

passeﬂgefs—)) The secretary of transportatron or any assrstant
secretary or district engineer to whom the secretary has dele-
gated the authorlty, may approve a transit Vehrcle stop zone

((

mg—ﬂ&e—abex%e—reqmremeﬂts)) that conforms to WAC 468 46-

010 or where the secretary deems the circumstances warrant
such exceptions.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 468-46-060  Elimination of transit vehicle stop

zones.

WSR 15-02-021
PERMANENT RULES
STUDENT ACHIEVEMENT COUNCIL
[Filed December 30, 2014, 8:16 a.m., effective January 30, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Reflect the accurate name of the agency in the
rules; and changes in the rules to reflect reciprocity agree-
ments created between Washington and other states regard-
ing the authorization of degree-granting institutions.

Citation of Existing Rules Affected by this Order:
Amending WAC 250-61-010, 250-61-020, 250-61-030, 250-
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61-040, 250-61-050, 250-61-060, 250-61-063, 250-61-065,
250-61-070, 250-61-080, 250-61-085, 250-61-100, 250-61-
110, 250-61-120, 250-61-140, 250-61-160, 250-61-170, 250-
61-180, 250-61-190, 250-61-200, and 250-61-210.

Statutory Authority for Adoption: RCW 28B.76.120 and
28B.85.020.

Adopted under notice filed as WSR 14-23-027 on
November 12, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
21, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014.

Dr. Gene Sharratt
Executive Director

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-010 Purpose. The Degree-Granting Insti-
tutions Act, chapter 28B.85 RCW requires that degree-grant-
ing institutions operating in Washington obtain authorization
from the ((higheredueation-eoordinatingbeard)) Washington
student achievement council, unless specifically exempted
from the authorization requirement by the act. This chapter is
declared by the ((beard)) council as a supplement to the act in
order to establish necessary regulations for the authorization
of degree-granting institutions.

The purpose of the act is to ensure fair business practices
and adequate quality among degree-granting institutions
operating in the state of Washington and to protect citizens
against substandard, fraudulent, and deceptive practices.

AMENDATORY SECTION (Amending WSR 09-20-033,
filed 9/30/09, effective 10/31/09)

WAC 250-61-020 Applicability. A degree-granting
institution shall not operate, conduct business, grant or offer
to grant any academic courses or degree programs unless the
institution has obtained authorization from the ((board))
council, been granted a waiver of the requirements of autho-
rization, or been determined by the ((beard)) council to be
exempt.

The act applies to:

(1) Institutions granting or offering to grant degree pro-
grams and/or academic credit courses either at or from a loca-
tion within the state; and
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(2) Institutions maintaining or advertising a Washington
location, mailing address, or telecommunications number for
any purpose or any function of a degree-granting institution
other than contact with the institution's former students; and

(3) Institutions specifically targeting Washington citi-
zens with promotion of their degree programs and/or aca-
demic credit courses.

The act does not apply to degree programs and academic
credit courses offered exclusively from outside the state
through individual and private interstate communication.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-030 Delegation and ((beard)) council
supervision. Unless otherwise indicated, the ((beard)) coun-
cil delegates authority for administering the act and these
rules to the executive director.

Actions taken pursuant to these rules by the executive
director or designee shall be subject to supervision by the
((board)) council.

Such actions shall be reported periodically to the
((beard)) council for its review.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-040 Duties of executive director. In
addition to other administrative responsibilities vested in the
executive director of the ((higher-eduecation-coordinating

beard)) Washington student achievement council under the
act and this chapter, the executive director shall carry out the

following administrative responsibilities:

(1) Process authorization applications, fee payments,
bonds or security deposits, to include the denial and issuance
of authorization, signed by the executive director or designee.

(2) Cause the payment of any unsatisfied final judgment
against an authorized institution, from the resources available
through the institution's surety bond or other security deposit.

(3) Upon written notice from an authorized institution,
release the surety on the institution's bond or return the insti-
tution's security deposit, as prescribed in RCW 28B.85.070.

(4) In the event of impaired liability of the security,
notify the institution of suspension until the security liability
in the required amount, unimpaired by unsatisfied judgment
claims, shall have been furnished.

(5) To the extent that there is a payment, release the
security to the extent of the payment.

(6) Establish and maintain all records called for under
the provisions of the act and this chapter.

(7) Maintain a current inventory of degree-granting insti-
tutions authorized or exempted under this chapter, including
student complaints against such institutions.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-050 Definitions. The definitions set forth
in this section are intended to supplement the definitions in
chapter 28B.85 RCW and shall apply throughout this chapter.
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(1) "Act" means the Degree-Granting Institutions Act,
chapter 28B.85 RCW.

(2) "((Beard)) Council" means the Washington ((higher

i et )) student achievement council.

(3) "Executive director" means the executive director of
the ((beard)) council or the executive director's designee.

(4) "Accrediting association" means a national or
regional accrediting association that is recognized by the
((beard)) council and the Secretary of the U.S. Department of
Education.

(5) "Degree-granting institution" means an entity that
offers educational credentials, instruction, or services prereq-
uisite to or indicative of a degree.

(6) "College" means an institution which offers two-year
and/or four-year programs culminating with associate and/or
baccalaureate degrees. In some instances, a college may also
offer first professional degree programs and/or graduate pro-
grams culminating with master's degrees.

(7) "University" means a multiunit institution with var-
ied educational roles including instruction, promotion of
scholarship, preservation and discovery of knowledge,
research and public service. Such institutions provide a wide
range of undergraduate and graduate studies, programs in
professional fields, and may also provide programs leading to
a doctorate.

(8) "Private vocational school" means a nonpublic entity
that offers postsecondary programs designed to prepare indi-
viduals with the skills and training required for employment
in a specific trade, occupation, or profession related to the
educational program.

(9) "Seminary" means an institution which offers one or
more professional programs to candidates for the ministry,
rabbinate, or priesthood.

(10) "Degree" means any designation, appellation, let-
ters, or words including but not limited to "associate," "bach-
elor,”" "master," "doctor," or "fellow" which signify or imply
satisfactory completion of the requirements of an academic
program of study at the postsecondary level.

(11) "Associate degree" means a lower division under-
graduate degree that requires no fewer than 60 semester hours
or 90 quarter hours.

(12) "Bachelor's degree" or "baccalaureate degree"
means an undergraduate degree that requires no fewer than
120 semester hours or 180 quarter hours.

(13) "Master's degree" means a graduate degree that
requires no fewer than 24 semester hours or 36 quarter hours
beyond the baccalaureate degree.

(14) "Doctor's degree" or "doctorate" means a postgrad-
uate degree that requires no fewer than 60 semester hours or
90 quarter hours beyond the baccalaureate degree.

(15) "False academic credential" means a document that
signifies or implies satisfactory completion of the require-
ments of an academic program of study beyond the second-
ary level issued by a person or entity that:

(a) Is not accredited by a ((beard-recognized)) council-
recognized accrediting association or does not have the inter-
national equivalent to such accreditation; or

(b) Is not authorized by the ((beard)) council; or

(c) Has not been exempted or granted a waiver from the
requirements of authorization by the ((beard)) council.
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Additionally, it can mean a credential falsely claimed to
have been earned from an institution accredited by a ((beard-
reeognized)) council-recognized accrediting association;
authorized by the ((beard)) council; or that has been
exempted or granted a waiver by the ((beard)) council.

(16) "Program of study" means any course or grouping
of courses prerequisite to or indicative of a degree.

(17) "Resident-based instruction" means a course or
series of courses or degree programs which are taught by fac-
ulty at a specific location where students physically attend
the course or program.

(18) "Distance learning" means a form of educational
instruction other than classroom instruction, to include, but
not limited to, correspondence, video-conferencing, televi-
sion, internet transmission, or other electronic communica-
tion.

(19) "Credit" means the unit by which an institution
measures its course work. The number of credit assigned to a
course is generally defined by the number of hours per week
in class and preparation and the number of weeks in a term.
One credit is usually assigned for three hours of student work
per week or its equivalent. The three hours of student work
per week is usually comprised of a combination of one hour
of lecture and two of homework or three hours of laboratory.
Semester and quarter credits are the most common systems of
measuring course work. A semester credit is generally based
on at least a fifteen week calendar or 45 hours of student
work. A quarter credit is generally based on at least a ten
week calendar or 30 hours of student work.

(20) "Faculty" means personnel who are appointed by
the institution for purposes of teaching, research, mentoring,
advisory roles and/or other activities relating to the develop-
ment and delivery of the instructional programs of the institu-
tion.

(21) "To operate" means but is not limited to the follow-

ing:

(a) Offering courses for academic credit at any Washing-
ton location or via distance learning from a Washington loca-
tion.

(b) Granting or offering to grant degrees in Washington
for credit obtained within or outside the state.

(¢) Maintaining or advertising a Washington location,
mailing address, or telecommunications number ((er-internet
server)) for any purpose or any other function of a degree-
granting institution, other than contact with the institution's
former students for any legitimate purpose related to their
having attended.

(d) Advertising, promoting, publicizing, soliciting or
recruiting for the institution or its offerings that is targeted
specifically at Washington citizens, excluding multi-institu-
tional college fairs.

(22) "Suspend" means that, due to deficiencies, the
((beard)) council interrupts for a stated time the institution's
authority to recruit and enroll new students, but it may con-
tinue serving currently enrolled students for the remainder of
the term. Authorization or exemption may be reinstated, pro-
vided the deficiencies have been resolved to the satisfaction
of the ((board)) council.

(23) "Withdraw" means that, due to significant deficien-
cies or failure to meet the criteria of authorization or exemp-
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tion, the ((beard)) council has withdrawn the authorization or
exemption granted to an institution. Upon withdrawal, the
institution must cease all degree-granting operations immedi-
ately.

(24) "Accredited institution" means an institution that
has been accredited by an accrediting association recognized
by the ((beard)) council and the Secretary of the U.S. Depart-
ment of Education.

(25) "Additional program" means a degree program that:

(a) Differs in title and curriculum from any currently
authorized program; or

(b) Is comprised of a curriculum that is twenty-five per-
cent or more different in content than any currently autho-
rized program.

(26) "Additional site" means a site at which the institu-
tion will provide both administrative services as well as edu-
cational instruction.

(27) State authorization reciprocity agreement (SARA)
means an agreement among member states, districts and ter-
ritories that establishes comparable standards for interstate
offering of postsecondary distance education courses and
programs. SARA is overseen by a national council and is

administered by four regional education compacts.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-060 Exemption criteria. No exemption
from the requirements for degree authorization is considered
to be permanent. The exemption granted is dependent upon
the institution's maintenance of the conditions under which
the exemption was granted.

The provisions of this chapter do not apply to:

(1) Honorary credentials clearly designated as such on
the front side of the diploma or certificate and awarded by
institutions offering other educational credentials in compli-
ance with state law.

(2) Any public college, public university, public commu-
nity college, or public technical college or institute operating
as part of the public higher education system of this state.

(3) Institutions that have received institutional accredita-
tion from an association recognized by the ((beard)) council
and the Secretary of the U.S. Department of Education, Pro-
vided:

(a) The institution has been continuously offering degree
program(s) in Washington for fifteen years or more; and

(b) The institution was established originally within the
state of Washington and has operated as the same organiza-
tion continuously from that date until the present. An institu-
tion is considered to have operated as the same organization
continuously if it has no significant alteration of primary
location, ownership, or incorporation and no closure involv-
ing cessation of substantially all organized instructional and
administrative activity; and

(c) The institution has been accredited as a degree-grant-
ing institution for ten years or more by an accrediting associ-
ation recognized by the ((beard)) council and the Secretary of
the U.S. Department of Education, and maintains such
accreditation status; and
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(d) The institution maintains eligibility to participate in
Title IV financial aid programs.

(4) A branch campus, extension center, or off-campus
facility operating within the state of Washington, which is
affiliated with an institution domiciled outside this state, Pro-
vided:

(a) It has continuously offered degree programs in Wash-
ington for fifteen years or more; and

(b) It has held separate institutional accreditation as a
free-standing institution for ten years or more by an accredit-
ing association recognized by the ((beard)) council and the
Secretary of the U.S. Department of Education, and main-
tains such accreditation status; and

(c) It maintains eligibility to participate in Title IV finan-
cial aid programs.

(5) Institutions offering instruction on a federal enclave
solely to federal employees and their dependents. If the insti-
tution offers or advertises instruction for other persons, the
institution shall be subject to authorization.

(6) Institutions recognized by the Washington state leg-
islature as an accredited Washington degree-granting institu-
tion, provided the institution maintains all conditions speci-
fied in the legislation as part of the recognition.

(7) Tribally controlled Native American colleges.

(8) Institutions which offer program(s) of study whose
sole stated objective is training in the religious beliefs of the
controlling religious organization and/or preparation of stu-
dents for occupations that are primarily church-related, Pro-
vided:

(a) The institution's mission reflects its religious nature;
and

(b) The institution's degree program(s) in title and abbre-
viation, curriculum content, and objectives reflect the strictly
religious nature of the institution; and

(c) The institution's program(s) require a prescribed pro-
gram of study, which must be successfully completed prior to
the granting of a degree; and

(d) The institution's program(s) of study are represented
in an accurate manner in institutional catalogs, web sites, and
other official published materials; and

(e) The institution does not claim or publicize accredita-
tion from an accrediting association that is not recognized by
the ((beard)) council and the Secretary of the U.S. Depart-
ment of Education.

(9) In the case of institutions which offer both religious
and secular programs, the secular programs shall be subject
to the requirements of chapter 28B.85 RCW.

(10) Institutions not otherwise exempt which offer only
workshops and seminars and institutions offering only credit-
bearing workshops or seminars lasting no longer than three
calendar days.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-063 Exemption requirements. In order
to apply for and maintain an exemption from the require-
ments for degree authorization, an institution must comply
with the following:
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(1) The chief academic officer of the institution shall
contact ((beard)) council staff and arrange for a preliminary
conference to discuss the exemption criteria and procedures
pertaining to the request for exemption.

(2) Any institution granted exemption from the require-
ments for degree authorization may be subject to periodic
review by the ((beard)) council to ensure that all criteria for
the exemption continue to be met. The institution is to pro-
vide all information requested by the ((beard)) council to
assist in making this determination.

(3) The institution shall inform the ((beard)) council
immediately of any proposed changes within the institution
and/or its offerings that may affect the exemption granted.

(4) The executive director may suspend or withdraw the
exemption granted to an institution that fails to maintain the
conditions under which the exemption was granted; engages
in false advertising; or allows misleading representations to
be made on its behalf. Suspension shall allow the institution a
prescribed period of time to address the issues that may have
brought the suspension. Withdrawal shall require the institu-
tion to cease all degree-granting activities immediately.

(5) In the case of religious exemption, a religious institu-
tion shall be required to place the following statement in a
prominent position within any catalog, general bulletins, web
sites, and course schedules: "The Washington ((Higher Edu-
eatton-Coerdinating Board)) student achievement council has
determined that (name of institution) qualifies for religious
exempt status from the Degree-Granting Institutions Act for
the following programs: (List). The ((HEEB)) council makes
no evaluation of the administration, faculty, business prac-
tices, financial condition or quality of the offerings by this
institution. Any person desiring information about the
requirements of the act or the applicability of those require-
ments to the institution may contact the ((HEEB)) council at
P.O. Box 43430, Olympia, WA 98504-3430."

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-065 Waiver of requirements. The exec-
utive director or the director's designee may waive or modify
the authorization requirements contained in this chapter for a
particular institution if the executive director or the director's
designee finds that such waiver or modification will not frus-
trate the purposes of this chapter; and (1) that literal applica-
tion of this chapter creates a manifestly unreasonable hard-
ship on the institution; or (2) is an institution based out-of-
state that provides distance learning courses and/or programs

to Washington state residents under a state authorization rec-

iprocity agreement entered into by the Washington student
achievement council. No waiver granted under this chapter is

permanent. The ((beard)) council will periodically review
institutions granted waivers and continue the waiver only if
the conditions under which the waiver was initially granted
remain in effect.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-070 Applicability to private vocational
schools. Degree-granting private vocational schools' pro-
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grams shall be regulated pursuant to the terms of an inter-

agency agreement between the ((higheredueationcoordinat-

ing-board)) Washington student achievement council and the
work force training and education coordinating board. As

stipulated in the interagency agreement, degree programs

shall be regulated by the ((h&gher—ed&e&ﬁeﬂ—eeefdm&ﬁﬂg

beard)) Washington student achievement council and nonde-
gree programs shall be regulated by the work force training

and education coordinating board. Copies of the agreement
are available from either agency upon request.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-080 Authorization standards. These
standards form the basis for the review of an institution by the
((board)) council staff and guide the decisions of the execu-
tive director and the ((beard)) council. To receive authoriza-
tion, the institution shall meet all of the specific requirements
of this chapter.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-085 Accreditation requirements. An
institution operating in Washington shall:

(1) Be accredited by an accrediting association recog-
nized by the ((beard)) council and the Secretary of the U.S.
Department of Education; or

(2) Have applied for accreditation to an accrediting asso-
ciation recognized by the ((beard)) council and the Secretary
of the U.S. Department of Education and such application is
pending before the accrediting association; or

(3) Have been granted a temporary waiver by the
((beard)) council of the requirement for accreditation based
upon submission of a plan for accreditation as outlined in the
initial authorization application; or

(4) Have been granted an exemption by the ((beard))
council of the requirement for accreditation based upon the
following condition: The school has filed, and kept current

with appropriate amendments, at the ((higheredueation-eoor-

dinating-beard)) Washington student achievement council an
affidavit by each president of two separate accredited col-

leges or universities accredited by an accrediting association
recognized by the ((beard)) council and the Secretary of the
U.S. Department of Education stating that the majority of
course credits offered by the unaccredited institution are gen-
erally acceptable or transferable to the accredited college or
university which each president represents.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-100 Academic requirements. (1) Educa-
tional programs. Each program shall require the completion
of a prescribed program of study leading to the attainment of
competence in an interdisciplinary area or specific field of
study. Programs shall generally meet the guidelines or stan-
dards of an accrediting association recognized by the
((beard)) council and the Secretary of the U.S. Department of
Education that accredits similar programs of study.
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(a) Associate degrees:

(1) An associate degree shall require at least ninety quar-
ter credits or sixty semester credits.

(A) An associate degree intended for occupational
preparation shall require, as a minimum, general education
requirements that comprise a recognizable body of instruc-
tion in three program-related areas:

(I) Communications;

(II) Computation; and

(IIT) Human relations.

(B) The general education requirements of all other asso-
ciate degrees shall be consistent with the current guidelines
of the Washington inter-college relations commission.

(i1) The following associate degree designations shall be
acceptable:

(A) The associate of arts (A.A.), and associate of science
(A.S.) for programs which emphasize the liberal arts and sci-
ences. These programs generally satisfy the general educa-
tion requirements for a baccalaureate degree and are transfer
oriented.

(B) The associate in applied technology (A.A.T.), asso-
ciate in applied science (A.A.S.), associate of occupational
science (A.O.S.) and other such applied or technology-
related degree designations for programs which emphasize
preparation for occupations at the technical level. These pro-
grams generally do not satisfy the general education require-
ments for a baccalaureate degree and are not transfer-ori-
ented.

(b) Baccalaureate degrees: A baccalaureate degree shall
require at least one hundred eighty quarter credits or one hun-
dred twenty semester credits. The degree shall require a dis-
tinct major and, as a minimum, twenty-five percent of the
program shall be in general education curricula.

(c) Master's degrees:

(i) A master's degree program shall require at least thirty-
six quarter credits or twenty-four semester credits, specializa-
tion in an academic or professional area, and a demonstration
of mastery.

(i1) The following master's degree designations shall be
acceptable:

(A) The master of arts (M.A.) and master of science
(M.S.) for programs which advance study and exploration in
the discipline. The majority of credit for M.A. and M.S.
degrees shall be at the graduate level in the major field.

(B) The master of business administration (M.B.A.),
master of fine arts (M.F.A.), master of education (M.Ed.),
etc. for programs which emphasize professional preparation.

(d) Doctoral degrees:

(i) Doctoral degree programs shall provide a broad range
of advanced course offerings, faculty in ancillary and sup-
porting fields, access to adequate laboratory and research
facilities, and a wide range of current reference materials in
the subject field. A doctoral degree shall require at least three
full academic years of specialized postbaccalaureate study.
To obtain a doctoral degree a student shall be required to
demonstrate, through comprehensive examination, the ability
to perform research at the level of the professional scholar or
perform the work of a professional that involves the highest
levels of knowledge and expertise.
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(i1) The following doctoral degree designations shall be
acceptable:

(A) The doctor of philosophy (Ph.D.) degree for pro-
grams which are oriented toward original research and
require a dissertation.

(B) A professional doctoral degree (J.D., Ed.D., etc.) for
programs which emphasize technical knowledge and profes-
sional competence and require either a research thesis or a
project involving the solution of a substantial problem of pro-
fessional interest.

(e) Distance learning program(s) of study must be com-
parable in content, faculty, and resources to those offered in
residence, and include regular student-faculty interaction by
computer, telephone, mail, or face-to-face meetings.

(f) Noncollegiate learning.

(1) Undergraduate credit for noncollegiate learning may
be awarded when validated through a portfolio or similar pro-
cedure. The institution shall maintain copies of examinations,
portfolios, and evaluations used in this process. Noncolle-
giate learning credit shall constitute no more than twenty-five
percent of an undergraduate degree program.

(i) Credit awarded for noncollegiate learning at the
graduate level must be consistent with the minimum stan-
dards as published by the ((sehoel's)) institution's accrediting
association.

(2) Faculty.

(a) Faculty shall be professionally prepared and gradu-
ates of accredited institutions and, as a group, the institutions
from which they earned their degrees shall be diverse.

(b) Faculty shall be sufficient in number and kind and in
the proportion of full-time and part-time positions to sustain
rigorous courses, programs, and services.

(c) Faculty teaching academic courses at the undergrad-
uate degree level shall have a master's degree in the assigned
or related program area from an accredited institution. Fac-
ulty assigned to teach in vocational-technical subjects shall
have educational credentials and experience compatible with
their teaching assignment. Faculty assigned to teach general
education courses within any undergraduate program shall
have a master's degree in a related area from an accredited
institution.

(d) Faculty teaching at the master's degree level in pro-
grams which emphasize advanced study and exploration in a
discipline shall have an earned doctorate in a related field
from an accredited institution and experience in directing
independent study and research. Faculty teaching in master's
programs which emphasize professional preparation shall
have, as a minimum, a master's degree from an accredited
institution and documented achievement in a related field.

(e) Faculty teaching at the doctoral level shall have an
earned doctorate in a related field from an accredited institu-
tion and experience in teaching and directing independent
study and research.

(3) Admissions. Admission requirements shall be based
on the institution's objectives and consistently applied to each
program of study. Through preenrollment assessments, test-
ing and advising, the institution shall determine the readiness
and ability of each student to succeed in his/her degree pro-
gram. Institutions shall use only those tests reviewed and
approved by the U.S. Department of Education.

WSR 15-02-021

High school graduation or the equivalent shall be
required for undergraduate admission. A baccalaureate
degree or the equivalent shall be required for admission into
graduate programs. Special undergraduate admission may be
granted, based on the applicant's general educational devel-
opment.

(4) Enrollment contract. If an enrollment contract is uti-
lized, the institution shall discuss all terms and provisions of
the contract with the student prior to the student's execution
of the contract. The contract shall contain an acknowledg-
ment section directly above the student's signature blank for
the student to acknowledge that the institution discussed all
terms and provisions of the contract with the student and that
the student understands all financial obligations and respon-
sibilities.

(5) Evaluation. The institution shall provide evidence
that it has procedures for continuing evaluation and improve-
ment of educational programs, quality of instruction, and
overall operations of the institution.

(a) Student, alumni, and employer evaluations of the
effectiveness of the curricula shall be considered in these
evaluations.

(b) The institution's chief academic officer or designee
shall periodically evaluate all areas of the institution to deter-
mine their effectiveness in fulfilling institutional objectives
and meeting the standards set forth in these regulations or
implied in the statute. The results of those evaluations shall
be submitted to ((beard)) council staff upon request.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-110 Student services and instructional
resources requirements. (1) Student services. The institu-
tion shall provide adequate services for students in addition
to formal instruction. These services shall normally include
admissions, advising and guidance, financial assistance, stu-
dent records, and disability accommodation.

(a) Advising and guidance services shall be readily avail-
able to students to assist them in program planning, course
selection, and other academic activities.

(b) Financial aid administration and distribution, if pro-
vided, shall be performed according to institutional, state, and
federal policies.

(¢) Student records shall be maintained in accordance
with the guidelines established by the U.S. Department of
Education.

(d) Students with disabilities shall have access to, and
reasonable accommodations in, all programs for which they
are qualified consistent with the provisions of the Americans
with Disabilities Act.

(e) Placement services and employment opportunities, if
provided, shall be accurately described.

(2) Facilities for site-based instruction.

(a) The institution shall have adequate space, facilities
and equipment, instructional materials, and staff to support
quality education and services.

(b) The institution shall comply with all applicable ordi-
nances, laws, codes, and regulations concerning the safety,
health, and access of all persons on its premises.
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(3) Disability accommodations. The institution shall pro-
vide reasonable accommodations for students and employees
with disabilities. The institution shall inform students and
employees of local, state, and federal laws regarding discrim-
ination against people with disabilities.

(4) Library. The institution shall provide adequate and
accessible library resources and facilities to support the edu-
cational needs of students and faculty. If the institution, edu-
cational site, or academic center does not maintain its own
library on site, it must demonstrate that it can provide suffi-
cient library resources to meet the needs of the program(s)
through a written agreement with another institution or orga-
nization, or through other mechanisms.

(5) Financial resources.

(a) The institution shall have adequate financial
resources necessary to sustain its purpose and commitment to
students.

(b) In the case of an institution seeking initial authoriza-
tion, it shall have sufficient financial resources to sustain
itself for one full academic year without the assistance of rev-
enue from tuition and fees.

(6) Financial records.

(a) The institution shall maintain financial records in
conformity to generally accepted accounting principles.

(b) The institution shall be audited annually by an inde-
pendent certified public accountant according to generally
accepted auditing standards.

(c) Such records shall be made available to the ((beard))
council upon request.

(7) Recruitment and publications. All publications relat-
ing to the institution, including advertisements, catalogs, and
other communications shall be accurate and not misleading.
Any catalog and/or web site that is made available to students
describing the educational services offered shall include the
statement of authorization as provided by the ((beard)) coun-
cil upon the granting of authorization.

Authorized institutions shall not advertise or publicize
that they are approved, recommended, accredited, or other-
wise endorsed by the ((beard)) council. Such institutions may
only state that they are authorized by the ((beard)) council.

(8) Transcripts and academic credentials. The institution
shall provide accurate and appropriate transcripts of credit for
enrolled students and diplomas for graduates.

(a) For each student, the institution shall maintain and
make available a transcript that specifies the name of the
institution, the name of the student, all courses completed,
and an explanation of the institution's evaluation system.
Each course entry shall include a title, the number of credits
awarded, and a grade or written evaluation. The transcript
shall distinguish credits awarded by transfer, for prior learn-
ing experience, and credit by examination.

(b) The institution shall not be required to make copies
of transcripts available unless all tuition and fees and other
expenses owed by the student to the institution have been
paid.

(¢) In addition to transcripts, the institution shall main-
tain records to document the performance and progress of
each student, including, but not limited to: Financial transac-
tions, admissions records, and records of interruption for
unsatisfactory progress or conduct. Transcripts shall be kept
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permanently after a student has discontinued enrollment. All
other records and accounts shall be kept for a minimum of six
years after a student has discontinued enrollment.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-120 Catalog requirements. (1) An insti-
tution granted authorization shall publish a catalog supple-
mented as necessary by other published materials, providing
sufficient information for students to obtain an adequate
understanding of the institution, its programs, policies and
procedures. Institutional catalogs shall be published at least
once every two years and be provided to students at the time
of their enrollment. Electronic catalogs must be archived and
students must have access to the archived information.

(2) An institution granted authorization shall print a
statement in a prominent position in the catalog and on its
web site that reads: "(Name of institution) is authorized by
the Washington ((higher-eduecation—ecoordinatingbeard
HEEB))) student achievement council (the council) and
meets the requirements and minimum educational standards
established for degree-granting institutions under the Degree-
Granting Institutions Act. This authorization is subject to
periodic review and authorizes (name of institution) to offer
specific degree programs. The ((HEEB)) council may be con-
tacted for a list of currently authorized programs. Authoriza-
tion by the ((HE€EB)) council does not carry with it an
endorsement by the ((beard)) council of the institution or its
programs. Any person desiring information about the
requirements of the act or the applicability of those require-
ments to the institution may contact the ((HEEB)) council at
P.O. Box 43430, Olympia, WA 98504-3430."

(3) The catalog shall include elements as required by the
((board)) council in application materials such that a prospec-
tive student may become reasonably informed about the insti-
tution, its offerings, policies and procedures.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-140 Security requirements. The institu-
tion is required to have on file with the ((beard)) council an

original surety bond or other security acceptable to the
((beard)) council in lieu of the bond.

(1) For institutions seeking initial authorization, the
surety bond or security amount for the initial period of autho-
rization shall be twenty-five thousand dollars.

(2) For institutions seeking renewal authorization, the
surety bond or security amount shall be ten percent of the pre-
ceding fiscal year's total tuition and fee revenue received for
educational services in Washington, but not less than twenty-
five thousand dollars nor more than two hundred fifty thou-
sand dollars. For private vocational schools that offer nonde-
gree programs as well as degree programs, the amount
required shall be based only on the degree program portion of
its revenue from tuition and fees.

(3) Release of surety bonds and other securities shall be
made in compliance with chapter 28B.85 RCW.
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AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-160 Discontinuance or closure require-
ments. (1) In the event an institution chooses to discontinue a
program and/or site currently available to Washington resi-
dents, but maintain other operations, it shall notify the
((beard)) council well in advance of any such proposed action
and provide information to the ((beard)) council pertaining to
accommodations to be made for any currently enrolled stu-
dents to ensure they are provided the opportunity to complete
their studies.

(2) In the event an institution proposes to discontinue all
its operation, the chief administrative officer of the institution
shall:

(a) Notify the executive director immediately by certi-
fied mail; and

(b) Furnish enrolled students with a written notice
explaining the reasons for closure and what procedures they
are to follow to secure refunds and their official records, and
what arrangements have been made for providing continuing
instruction at other institutions; and

(c) The institution shall make all reasonable efforts to
ensure that current students are provided with alternative
opportunities to complete their studies; and

(d) Provide for the permanent maintenance of official
records in a manner acceptable to the executive director.

In the event it appears to the executive director that the
official records of an institution discontinuing its operation
are in danger of being destroyed, secreted, mislaid, or other-
wise made unavailable to the students and the ((beard)) coun-
cil, the executive director may seek a court order to take pos-
session of the records and provide for their permanent main-
tenance.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-170 Application requirements. (1) Ini-
tial application.

(a) Institutions seeking initial standard authorization
shall contact the ((beard)) council staff to arrange for a pre-
liminary conference to discuss the authorization criteria,
application procedures and the review process.

(b) An institution shall submit a fully completed applica-
tion packet using forms provided by ((beard)) council staff.
The application packet will not be considered complete until
all required elements have been received by the ((beard))
council.

(c) For standard authorization, an initial application fee
in the amount of five thousand dollars is to be submitted
along with the application packet. The check is to be made
payable to the Washington ((state-treasurer)) student achieve-
ment council.

(d) For field placement authorization, an initial applica-
tion fee in the amount of two thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington ((state-treasurer)) student

WSR 15-02-021

(2) Renewal application.
(a) Authorized institutions must submit an application

for renewal of authorization on a biennial basis when
requested by ((beard)) council staff.

(b) No later than the due date provided by the ((board))
council, an institution seeking renewal must submit a fully
completed renewal application packet using the forms pro-
vided by ((beard)) council staff. Failure to provide all
requested materials by the due date may result in temporary
suspension of the institution's authorization.

(c) For standard authorization, a renewal application fee
in the amount of two thousand five hundred dollars is to be
submitted along with the application packet. The check is to
be made payable to the Washington ((state-treasurer)) student
achievement council.

(d) For field placement authorization, a renewal applica-
tion fee in the amount of one thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington ((state-treasurer)) student
achievement council.

(3) Additional program(s).

(a) If an institution proposes to offer additional pro-
gram(s) of study during the current authorization period, the
institution shall submit a new program application well in
advance of the proposed offering.

(b) An additional program application fee in the amount
of one thousand dollars per program is to be submitted along
with the application packet. The check is to be made payable
to the Washington student achievement council.

(c) The program(s) of study may not be offered, adver-
tised or promoted prior to the granting of authorization.

(4) Additional site(s).

(a) If an institution proposes to offer programs at a new
site in Washington, the institution shall submit a new site

application well in advance of the proposed start of opera-
tions at that site.

(b) An additional site application fee in the amount of
five hundred dollars per site is to be submitted along with the
application packet. The check is to be made payable to the
Washington student achievement council.

(c) The site may not be utilized, advertised or promoted
prior to the granting of authorization.

(5) Change of ownership or control. A significant change
of ownership or control of an institution shall nullify any pre-
vious authorization. The chief administrator, representing the
new owner(s), shall notify the ((board)) council as soon as the
change is known. If the chief administrator asserts in a writ-
ten statement that all conditions set forth in the act and these
rules are being met or will be met before offering instruction,
the executive director may issue a temporary certificate of
authorization for a maximum of one hundred eighty days.
The new ownership shall complete an application for initial
authorization and submit the application to the ((beard))
council no later than sixty days prior to the expiration of the

achievement council.

temporary certificate of authorization.
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AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-180 Application review procedures. (1)
Staff analysis. Following receipt of a fully completed appli-
cation, ((beard)) council staff shall review and analyze the
material submitted.

(2) Additional documentation and site visit. If ((beard))
council staff determines it is necessary to verify or supple-
ment the information provided in the application, the staff
may require additional written documentation and/or arrange
for a site visit. The expense for any site visits shall be paid by
the institution applying for authorization.

(3) External consultants. At the discretion of the execu-
tive director, the expertise of other higher education experts
may be used to assist in the evaluation of the documentation
submitted. The cost for the services of the evaluation
expert(s) shall be paid by the institution applying for authori-
zation. The fee for such services is five hundred dollars per
program per consultant, to be submitted by the institution
upon request by the ((beard)) council during the review pro-
cess. The check is to be made payable to the ((highereduea-
tion—coordinating-beard)) Washington student achievement
council.

(4) Comment period. Upon completion of a preliminary
review, the ((beard)) council shall post a notification of the
request for authorization on its web site for a set period of
time. Any persons having knowledge as to why the institution
or its program(s) may not meet the requirements for degree
authorization may provide comment to the ((beard)) council
on the proposal.

(5) Staff recommendations. After the final review has
been completed, ((beard)) council staff shall summarize its
findings and develop a recommendation to the executive
director regarding the application. This recommendation will
take one of the following forms:

(a) That the institution be granted authorization, subject
to biennial reporting and maintenance of the conditions under
which authorization has been granted.

(b) That the institution be granted conditional authoriza-
tion, subject to additional conditions as established by the
((beard)) council, and maintenance of the conditions under
which authorization has been granted.

(¢) That the institution be denied authorization.

(6) Notification. Following the executive director's deci-
sion to authorize or deny the institution's request, a letter sig-
nifying the action shall be sent from the executive director to
the chief administrative officer of the institution.

(a) The letter of authorization will serve as official
authorization for the institution to operate in Washington for
the specific programs and locations designated in the letter.

(b) An institution denied authorization shall be provided
with an explanation as to how the institution and/or its pro-
grams failed to meet the criteria for authorization. Any insti-
tution denied standard authorization that wishes to reapply
within one year of the denial date may submit a new fully
completed initial application packet and pay a reapplication
fee of four thousand dollars. Any institution denied field
placement authorization that wishes to reapply within one
year of the denial date may submit a new fully completed ini-
tial application packet and pay a reapplication fee of one
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thousand dollars. The check is to be made payable to the
Washington ((state-treasurer)) student achievement council.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-190 Complaints. A student with a com-
plaint against an authorized institution concerning loss of tui-
tion and/or fees due to unfair or deceptive business practices
by the institution shall make a reasonable effort to resolve the
complaint directly with the institution. If a mutually satisfac-
tory solution cannot be reached, the following procedure
shall be pursued:

(1) Upon receipt of a written complaint that an institution
has failed or is failing to comply with the provisions of the act
or this chapter, and documentation that the student has made
a reasonable effort to resolve the complaint directly with the
institution, the executive director shall notify the institution
by mail of the nature of the complaint and shall conduct an
investigation.

(2) If preliminary findings indicate that a violation(s)
may have occurred or are occurring, the executive director
shall attempt, through mediation and conciliation, to effect
compliance and bring about a settlement.

(3) If no agreement is reached, the executive director
shall file a formal complaint with the ((beard)) council and
notify the institution of the conduct which warrants the com-
plaint. Final resolution of the complaint shall be subject to
hearing procedures provided for in this chapter and the insti-
tution may be subject to a summary suspension of its authori-
zation, pending further proceedings for suspension, with-
drawal or other actions deemed proper after the hearing.

(4) Any complaints must be filed within one year after
the student's last recorded date of attendance in order to be
considered by the ((beard)) council. Only the student or the
student's legal guardian may file a complaint on behalf of the
student.

(5) Complaints may also be filed with the ((beard))
council by an authorized staff member of the ((beard)) coun-
cil or by the attorney general.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-200 Suspension or withdrawal of
authorization. (1) The executive director may suspend or
withdraw an institution's authorization if it finds that:

(a) Any statement contained in the application for autho-
rization is untrue; or

(b) The institution has failed to maintain the standards
for authorization as detailed in the act and this chapter; or

(c) Advertising or representations made on behalf of, and
sanctioned by, the institution is deceptive or misleading; or

(d) The institution has violated any provision of this
chapter.

(2) The executive director may suspend the institution's
authorization for a period of time if, in the executive direc-
tor's judgment, the deficiencies can be corrected within the
given time period. Upon suspension, the institution must
immediately cease the recruitment and/or enrollment of new
students. The institution may continue serving currently
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enrolled students for the remainder of the term. Authorization
may be reinstated after any deficiencies have been resolved to
the satisfaction of the ((beard)) council.

(3) Authorization shall be withdrawn only after the insti-
tution has been informed in writing of its deficiencies and
been given reasonable time to meet the required standards.
Upon withdrawal, the institution must immediately cease all
degree-granting operations. To seek reinstatement of authori-
zation, the institution must apply for initial authorization.

(4) The executive director's and ((beard's)) council's
actions are subject to due process hearing procedures of the
Washington Administrative Procedure Act.

AMENDATORY SECTION (Amending WSR 09-20-033,
filed 9/30/09, effective 10/31/09)

WAC 250-61-210 Hearing process. (1) A party subject
to the following actions may request a hearing:

(a) A denial of exemption from the Degree-Granting
Institutions Act;

(b) A denial of authorization under the Degree-Granting
Institutions Act;

(c) A cease and desist order issued under chapter 28B.85
RCW,; or

(d) Other final action as defined in chapter 34.05 RCW,
by the executive director that adversely affects the institution
or student and which is contrary to the intent and purpose of
the Degree-Granting Institutions Act or this chapter.

(2) A party must submit a request for a hearing to the
executive director at the ((beard)) council office no later than
thirty days following receipt of the notice of final agency
action. In the written request, the party must identify the final
action in dispute and state that a hearing is requested.

(3) Any hearing called for under the act shall be con-
ducted in accordance with the Washington Administrative
Procedure Act, chapter 34.05 RCW, as follows:

(a) The presiding officer, who shall be the executive
director or the hearing officer designated by the executive
director, shall conduct the hearing under the provisions of
chapter 34.05 RCW and shall enter an initial order under
RCW 34.05.461 (2) through (9).

(b) The ((beard)) council shall review the initial order
under RCW 34.05.464 and either enter a final order or
remand the matter for further proceedings under RCW
34.05.464(7).

(c) If the challenged agency action is upheld, the party
that initiated the hearing process shall pay the costs of the
administrative hearing within sixty days following final dis-
position of the matter.

(d) Any further review of final action must be taken in
accordance with RCW 34.05.510 et seq.

WSR 15-02-024
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed December 30, 2014, 9:11 a.m., effective July 1, 2015]

Effective Date of Rule: July 1, 2015.
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Purpose: The department proposed to add new chapter
16-29 WAC, Animal disease traceability. The 2011 legisla-
tive session passed SHB 1538 which directed the department
to adopt by rule a fee per head on cattle sold or slaughtered in
the state or transported out of the state to administer animal
disease traceability activities for cattle. The proposed new
WAC establishes per head fees on cattle sold or slaughtered
in the state or transported out-of-state, establishes a process
to assess and collect the fees, and establishes a penalty matrix
for failing to pay the fees.

Statutory Authority for Adoption: RCW 16.36.150.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-21-165 on Octo-
ber 22, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014.

Don R. Hover
Director

Chapter 16-29 WAC
ANIMAL DISEASE TRACEABILITY

NEW SECTION

WAC 16-29-005 Purpose. The purpose of this chapter
is to administer animal disease traceability activities by
assessing a per head fee on cattle sold or slaughtered in the
state or transported out of the state.

NEW SECTION

WAC 16-29-010 Definitions. In addition to the defini-
tions found in RCW 16.36.005, 16.57.010, 16.58.020 and
chapter 16-610 WAC the following definitions apply to this
chapter:

"Custom slaughtering" means slaughtering performed by
a person licensed under chapter 16.49 RCW to slaughter meat
food animals for the owner of the animal.

"Entry permit" means prior written permission issued by
the director to admit or import animals or animal reproduc-
tive products into Washington state.

"Immediate slaughter cattle" means out-of-state cattle
processed within twenty-four hours of entry to a federally
inspected slaughter facility.
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"Slaughter facility" means an establishment operated for
the purpose of slaughtering meat food animals for sale or use
as human food in compliance with the federal Meat Inspec-
tion Act.

NEW SECTION

WAC 16-29-015 Levy and collection of assessment.
(1) An assessment of $0.23 per head is levied on all cattle
sold or slaughtered in the state or transported out of the state
except for:

(a) An assessment of $0.05 per head is levied on all
immediate slaughter cattle.

(b) No assessment is paid on cattle slaughtered and
retained by the owner for personal consumption.

(2) Collection of assessments will be collected in the
same manner as the livestock inspection fees under RCW
16.57.223 and 16.65.090 except for subsection (1)(a) of this
section. For immediate slaughter cattle or cattle originating
from a certified feedlot, the assessments will be collected by
the slaughter facility and remitted to the department by the
fifteenth day of the month following the month the transac-
tion occurred.

In addition to the assessment collected by the slaughter
facility, the slaughter facility shall furnish the department a
list of all cattle slaughtered during any given month.

(3) Assessments owed from private individual sales,
trades, gifting, barter, or any other action that constitutes a
change of ownership of livestock per WAC 16-610-020(3),
not occurring at a public livestock market or special sale
licensed under chapters 16.65 RCW and 16-610 WAC or a
slaughter facility, will be collected:

(a) When a change of ownership livestock inspection is
conducted or when the transaction is reported through an
electronic livestock movement reporting system per chapter
16-610 WAC.

(b) When utilizing the "green tag" as provided in RCW
16.57.160(3). The assessment will be added to the purchase
price of each tag.

(4) Assessments are collected at a federally inspected
slaughter facility when:

(a) Cattle are sold and slaughtered concurrently. This is
considered a one assessment event and one fee shall be col-
lected per head from the seller.

(b) Cattle originate from a certified feedlot licensed
under chapter 16.58 RCW. The assessments will be collected
by the slaughter facility and remitted to the department by the
fifteenth day of the month following the month the transac-
tion occurred.

(c) Cattle are slaughtered and no change of ownership
has occurred, the per head fee shall be collected from the
owner of the animal.

(5) Collection of assessments for custom slaughtering
occurs when utilizing custom slaughter beef tags per WAC
16-610-100. The assessment will be added to the purchase
price of each tag.

(6) Collection of assessments at public livestock markets
and special sales licensed under chapter 16.65 RCW will be
considered one assessment event, charged to the seller, when:
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(a) Cattle are purchased and destined to an out-of-state
location by the buyer.

(b) Cattle are purchased and destined for slaughter to an
in-state federally inspected slaughter facility.

(7) When Washington origin cattle are transported for
sale to an out-of-state market where the director conducts
inspections of Washington origin cattle by agreement with
the host state, it shall be considered one assessment event and
one fee shall be collected per head from the Washington
seller.

(8) Collection of assessments for out-of-state movement
occurs when:

(a) Cattle are purchased and destined to an out-of-state
location by the buyer. This is considered a one assessment
event and one fee shall be collected per head from the seller.

(b) Cattle are moving out-of-state with no change of
ownership.

NEW SECTION

WAC 16-29-020 Inspection of records. The slaughter
facility must keep accurate records for six years for all cattle
entering a federally inspected slaughter facility. Records
must be open for review by authorized department of agricul-
ture personnel during normal business hours, and must be
provided to the department upon the director's request.

NEW SECTION

WAC 16-29-025 Penalty outline and schedule. (1) If
any person fails to comply with the requirements of RCW
16.36.150 and this chapter, the director may issue that person
a notice of infraction and may assess a penalty.

(2) Each violation is a separate and distinct offense. Pen-
alties may be assessed per violation or per head.

(3) The following is the base penalty, not including stat-
utory assessments.

Violation Base Penalty
RCW 16.36.150 Failing to pay the trace-
ability fee
First offense $50.00
Second offense within three $125.00
years
Third and subsequent offenses $250.00

within three years

WSR 15-02-025
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed December 30, 2014, 9:13 a.m., effective January 30, 2015]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The department proposed to amend chapter 16-
54 WAC to:

*  Align with a recent federal order on porcine epidemic
diarrhea virus;
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* Remove certificate of veterinary inspection exemption
for horses, goats, sheep, alpacas, and llamas traveling
into Washington for round trip visits of no more than
four days;

*  Allow trichomoniasis samples to be collected and pooled
for up to five bulls using quantitative polymerase chain
reaction (qPCR) testing;

* Increase the tuberculosis testing requirement age from
six months to twelve months on dairy cattle originating
from a TB free state; and

*  Update definitions and Code of Federal Regulation cita-
tions.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-54-010, 16-54-028, 16-54-030, 16-54-
032, 16-54-060, 16-54-065, 16-54-068, 16-54-071, 16-54-
082, 16-54-083, 16-54-085, 16-54-086, 16-54-090, 16-54-
101, 16-54-105, 16-54-111, 16-54-145, 16-54-160, 16-54-
170, and 16-54-180.

Statutory Authority for Adoption: RCW 16.36.040.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-21-162 on Octo-
ber 22, 2014.

Changes Other than Editing from Proposed to Adopted
Version: The department proposed amending the virgin bull
definition within WAC 16-54-010 to expand the definition
allowing bulls that were less than eighteen months of age and
that had no breeding contact with female bovines and origi-
nated from a herd where all bulls had tested negative by a
qPCR test to trichomoniasis every year for the past three
years. The department will not be adopting this proposal.

The department proposed removing the entry permit
requirement on imported semen and embryos within WAC
16-54-071. The department will not be adopting this change
and will keep original language that retains the entry permit
requirement for importing semen and embryos.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 4, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 20, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014,

Don R. Hover
Director
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AMENDATORY SECTION (Amending WSR 10-20-092,
filed 9/30/10, effective 10/31/10)

WAC 16-54-010 Definitions. In addition to the defini-
tions found in RCW 16.36.005, the following definitions
apply to this chapter:

"Accredited free state" means a state that has been deter-
mined by United States Department of Agriculture (USDA)
Animal and Plant Health Inspection Service (APHIS) to have
a zero prevalence of cattle and bison herds affected with
bovine tuberculosis as listed in Title 9 C.F.R. Part ((-79))
77.7 (January 1, ((2006)) 2014).

"Approved veterinary laboratory" means a laboratory
that has been approved by National Veterinary Services Lab-
oratories or other USDA, APHIS-approved facility.

"Certificate of veterinary inspection" means a legible
veterinary health inspection certificate on an official form
(electronic or paper) from the state of origin or from
((ARPHIS;)) USDA, APHIS executed by a licensed and
accredited veterinarian or a veterinarian approved by
((APHIS;)) USDA, APHIS. The certificate of veterinary
inspection is also known as an "official health certificate."

"Class free and Class A, B, and C states" means states
that are classified for brucellosis by USDA, APHIS in Title 9
C.F.R. Part 78.41 (January 1, ((2006)) 2014).

"Consigned" means to deliver for custody or sale.

"Dairy cattle" means all cattle, regardless of age or sex or

current use, that are of a breed used to produce milk or other
dairy products for human consumption including, but not
limited to, Ayrshire, Brown Swiss, Holstein, Jersey, Guern-
sey, and Milking Shorthorn.

"Department" means the Washington state department of
agriculture (WSDA).

"Director" means the director of WSDA or the director's
authorized representative.

"Domestic bovine" means domesticated cattle, including
bison.

"Domestic equine" means horses, donkeys, mules,
ponies, and other animals in the Equidae family.

"Entry permit" means prior written permission issued by
the director to admit or import animals or animal reproduc-
tive products into Washington state.

"Exotic animal" means species of animals that are not
native to Washington state but exist elsewhere in the world in
the wild state.

"Feral swine" means animals included in any of the fol-
lowing categories:

* Animals of the genus Sus that are free roaming on pub-
lic or private lands and do not appear to be domesticated;

» Swine from domesticated stocks that have escaped or
been released or born into the wild state;

* European wild hogs and their hybrid forms (also known
as European wild boars or razorbacks), regardless of whether
they are free roaming or kept in confinement; or

» Animals of the family Tayassuidae such as peccaries
and javelinas, regardless of whether they are free roaming or
kept in confinement.

"Immediate slaughter" means livestock will be delivered
to a federally inspected slaughter ((plant)) facility within
twelve hours of entry into Washington state.
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"Mature vaccinate" means a female bovine over the age
of twelve months that has been vaccinated, under directions
issued by the state of origin, with a mature dose of brucellosis
vaccine.

"Modified accredited state" means a state that has been
determined by USDA, APHIS to have a prevalence of bovine
tuberculosis of less than 0.1 percent of the total number of
herds of cattle and bison as listed in Title 9 C.F.R. Part 77.11
(January 1, ((2006)) 2014).

"Movement permit" means an entry permit that is valid
for six months and permits the entry of domestic equine into
Washington state.

"NPIP" means the National Poultry Improvement Plan.

"Official brucellosis test" means the official test defined
by Title 9 C.F.R. Part 78.1 (January 1, ((2006)) 2014).

"Official brucellosis vaccinate" means an official adult
vaccinate or official calthood vaccinate as defined by Title 9
C.F.R. Part 78.1 (January 1, ((2006)) 2014).

"Official individual identification" means identifying an
animal ((ergreup-ef-animals)) using USDA-approved ((er
WSBA-appreved)) devices or methods, ((ineludingbutnot
himited-to;-offieialtags;)) or an alternative form of identifica-

tion agreed upon by the sending and receiving states, such as
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(2) All livestock regulatory tests must be performed by
((e1laberatery-approved-by-the National Veterinary-Serviees
Eaberateries)) an approved laboratory.

(a) Official tuberculosis tests must be conducted by a
licensed accredited veterinarian.

(b) Technicians employed and approved by state, fed-
eral, or tribal government and directly or indirectly super-
vised by state, federal, or tribal animal health veterinarians
may conduct routine surveillance tests.

AMENDATORY SECTION (Amending WSR 08-14-057,
filed 6/25/08, effective 7/26/08)

WAC 16-54-030 Certificate of veterinary inspection,
and entry permit requirements. (1) All animals entering
Washington state must comply with the requirements of
USDA. APHIS regulations found at Title 9 C.F.R. (January
1, 2014) for movement or importation from foreign countries.

(2) Certificate of veterinary inspection:

(a) A certificate of veterinary inspection must accom-
pany all animals entering Washington state, except where
specifically exempted in Title 9 C.F.R. Part 86 (January 1,
2014) and this chapter. Certificates of veterinary inspection

unique breed registry tattoos((;and-registered-brands—when
accompanted-by-a-—eertificate-ofinspection{fromabrand
i : hori ho o by thedi ) when

accompanied by registration documentation. A group of ani-
mals may be identified by registered brands when accompa-
nied by a certificate of inspection from a brand inspection
authority recognized by the director when agreed upon by the
sending and receiving states.

"Poultry" means chickens, turkeys, ratites, waterfowl,
game birds, pigeons, doves, and other domestic fowl.

U

'Psittacine"” means birds belonging to the family
Psittacidae including, but not limited to. parrots, macaws,
and parakeets.

"Restricted feedlot" means a feedlot holding a permit
issued under chapter 16-30 WAC.

"Restricted holding facility" means an isolated area
approved and licensed by the director, as advised by the state
veterinarian.

"Stage I, I, III, IV, or V pseudorabies state" means states
as classified by the Pseudorabies Eradication State-Federal-
Industry Program Standards (November 1, 2003).

"USDA, APHIS" means the United States Department of
Agriculture Animal and Plant Health Inspection Service.

"Virgin bull" means a sexually intact male bovine less
than eight hundred pounds and less than twelve months of
age, as determined by dentition inspection by an accredited
veterinarian, that is certified by the owner or the owner's des-
ignee as having had no breeding contact with female cattle.

"Wild animals" is defined in RCW 77.08.010(61).

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-028 Testing procedure requirements. (1)
An accredited veterinarian or a veterinary technician under
the direct supervision of an accredited veterinarian must col-
lect and submit all test specimens.
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expire thirty days from the date of issuance.
(b) The certificate of veterinary inspection must show
that all livestock listed have been examined and found in

compliance with vaccination, testing((;-and-Washington-ani-
mal-identifieationrequirementsfound-in-chapter 16-610

WAL€)) and identification requirements under Title 9 C.F.R.
Part 86 (January 1, 2014).

(c) Livestock entering Washington state for veterinary
care or as part of a veterinary research project where there
will be constant veterinary care or supervision for the dura-
tion of the time spent in Washington state are exempt from
import test requirements and certificate of veterinary inspec-
tion requirements. An entry permit is required.

(d) Any exemption to the requirement for a certificate of
veterinary inspection may be suspended during an emergency
disease condition declared by the director.

(())) (e) Unless an emergency rule is in effect, a certif-
icate of veterinary inspection is not required for domestic
bovine that are:

(1) Consigned to federally inspected slaughter facilities
for immediate slaughter; or

(i1) Consigned to state-federal approved livestock mar-
kets for sale for immediate slaughter only; or

(iii) Consigned to no more than one approved livestock
market where import requirements can be met; or

(iv) Consigned to a category 2 restricted holding facility,
unless originating from a state or country with less than free
status; or

(v) Cattle moving interstate from contiguous states on
grazing permits, as long as testing and vaccination require-
ments are met, as required by each state veterinarian.

(3) Entry permit: An entry permit is required on:

(a) All domestic bovine (including Mexican cattle, Cana-
dian cattle, and bison);

(b) Swine;

(c) Rams;
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(d) Equine identified on a certificate similar to the Wash-
ington Equine Certificate of Veterinary Inspection and
Movement Permit (form AGR-3027);

(e) Equine from states or countries where the diseases
listed in WAC 16-54-071 have been diagnosed;

(f) Intact male equine that test positive to equine viral
arteritis; and

(g) Equine reproductive products from donors that test
positive to equine viral arteritis.

((3))) (4) Entry permits are granted at the discretion of
the director and may be obtained from:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

Olympia, Washington 98504-2577
360-902-1878.

AMENDATORY SECTION (Amending WSR 08-14-057,
filed 6/25/08, effective 7/26/08)

WAC 16-54-032 Certificate of veterinary inspec-
tion—Required information. (1) A certificate of veterinary
inspection must meet the requirements in Title 9 C.F.R Part
86 (January 1, 2014) and contain the following information:

(a) An entry permit number, when required((;—that

destination));

(b) Date of inspection;

(c) Names and physical addresses of the consignor and
consignee;

(d) Shipment information, including:

(1) Physical addresses of origin and destination of ship-
ment;

(1) Anticipated shipment date; ((ard))

(ii1) Number of animals in the shipment; and

(iv) Purpose for which the animals are to be moved.

(e) Certification that the animals are free from clinical
signs or known exposure to any infectious or communicable
disease;

(f) Test or vaccination status, when required;

(g) Description of each animal by:

(1) Identifying species;

(ii) Breed;

(iii) Age;

(iv) Sex of the animal,;

(v) Color; and

(vi) ((Fag—tattoo;—mierochipm USDA-apprevedREID
radiofrequeney-identification-deviee)ear-tag,or-other))
Official ((methed-ef)) individual identification((;Hineluding
ownership-brands)).

(2)(a) All certificates of veterinary inspection must be
reviewed by the animal health official of the state of origin
and a copy must be immediately forwarded within seven cal-
endar days from date of issuance to:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

Olympia, Washington 98504-2577;
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(b) By e-mail to ahealth@agr.wa.gov.

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-060 Quarantine. Any animal entering
Washington state without a required certificate of veterinary
inspection, or required entry permit, or that does not meet the

requirements of this chapter shall be ((gquarantined)) subject

to a quarantine order or a hold order at the owner's expense
and subject to any required test, inspection, or vaccination at

the owner's expense until released from quarantine by the
director.

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-065 Prohibited entries. (1) Any animal
that is infected with or exposed to any infectious or commu-
nicable disease is prohibited from entering Washington state.

(2) Livestock susceptible to vesicular stomatitis that
have been ((Jeeated)) in contact with any premises within the
past thirty days ((withintenmiles-efanypremises)) under
quarantine or investigation for vesicular stomatitis are pro-
hibited from entering Washington state.

(3) The following animals are prohibited from entering
Washington state for any purpose:

(a) Cattle originating from Mexican dairies;

(b) Feral swine;

(¢) Domestic swine from herds where brucellosis is
known to exist;

(d) Deleterious exotic wildlife, as defined by RCW
77.08.010 and designated at WAC 232-12-017, except as
provided in WAC 232-12-017.

(4) The Washington state department of health under
WAC ((246-106-191+)) 246-100-197 animals, birds, pets
((—)),. measures to prevent human disease((3)), prohibits cer-
tain animals including bats, skunks, foxes, raccoons, and coy-
otes from being imported into Washington state except for
exhibition by bona fide public or private zoological parks.

(5) Entry permits allowing bona fide public or private
zoological parks to import bats, skunks, foxes, raccoons, and
coyotes may be issued by the director in consultation with the
secretary of the Washington state department of health.

((Exemptions:
) h’ﬁssm.l or-expesed Hﬁﬁﬂ.ﬂls destined-for HRRC Eh’me
S}E.”]'ghm or-with an ety F‘“ﬁm ;E .E;.“S;msh facility;-or

he disoretion of: the-di )

AMENDATORY SECTION (Amending WSR 10-20-092,
filed 9/30/10, effective 10/31/10)

WAC 16-54-068 Restrictions. (1) It is a violation to
import animals into Washington state that do not comply
with the requirements of this chapter or any other Washing-
ton state regulation relating to animal health and care, or to

the importation and movement of poultry, hatching eggs, and
wildlife.

(2) ((AH-animalsentering Washington-state- musteomply
i : FUSDAAPHIS o Courd
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eeuntries:

3)))(a) Livestock entering Washington state from a state
where a reportable disease listed in WAC 16-70-010 has been
diagnosed within the past thirty days must be accompanied
by a valid entry permit and a certificate of veterinary inspec-
tion.

(b) The certificate of veterinary inspection shall also
include written verification that the animals have not been
exposed to any reportable disease.

(c) In the case of a state where vesicular stomatitis has
been diagnosed, the certificate of veterinary inspection for
susceptible livestock must be issued within twenty-four hours
of shipment to Washington state and must contain:

(1) The temperature reading of each equine at the time of
inspection; and

(i1) The following statement written by an accredited vet-
erinarian:

"All animals identified on this certificate have been
examined and found to be free from clinical signs of vesicular
stomatitis. During the past thirty days, these animals have not
been exposed to vesicular stomatitis."

(d) Cattle entering Washington state from a state or a for-
eign state or province where vesicular stomatitis has been
diagnosed must be held at their destination separate and apart
from all other cattle for a period of seven days and reexam-
ined by the state veterinarian or designee at the end of that
period.

(e) In the case of a state where contagious equine metritis
(CEM) has been diagnosed, the certificate of veterinary
inspection for equine must contain the following statement:
"The equine and equine reproductive products listed in this
document have not originated from a premises where 7. equi-
genitalis has been isolated during the sixty days immediately
preceding importation to Washington or from a location cur-
rently under quarantine or investigation for CEM. No female
equine in the shipment has been bred naturally to, or insemi-
nated with, semen from an intact male positive for CEM or
from an intact male resident upon positive premises or under
quarantine or investigation for CEM. The equine showed no
clinical signs of CEM on the day of inspection or semen col-
lection."

(( . > ’ . . .. .
fry pere ; : ’)

AMENDATORY SECTION (Amending WSR 10-13-153,
filed 6/23/10, effective 7/24/10)

WAC 16-54-071 Domestic equine and equine repro-
ductive products—Importation requirements. Import
health requirements.

(1)(a) In addition to the other requirements of this chap-
ter, all domestic equine and equine reproductive products
entering Washington state must be accompanied by a certifi-
cate of veterinary inspection.

(b) Equine vaccinated against equine viral arteritis
(EVA) must be accompanied by a vaccination certificate.

Permanent
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(c) Reproductive products from donors that test positive
for EVA must be accompanied by an application and entry
permit.

(d) Domestic equine from the western states of Oregon,
Idaho, California, Nevada, Utah, Arizona, Montana, Wyo-
ming, Colorado, and New Mexico may enter Washington
state for shows, rides, or other events either with a certificate
of veterinary inspection or with a document similar to the
Equine Certificate of Veterinary Inspection and Movement
Permit. Individual trips cannot exceed ninety days.

(e) An itinerary of interstate travel must be filed with the
department within fourteen days of the expiration of the
movement permit.

(2) All certificates and forms may be obtained from and
sent to:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

Olympia, Washington 98504-2577

((Exemptionsto-importhealthrequirements:
3y 1 line i Washi b thei

hant ¥ ; ] 9 : .
inspeetion:)

Import test requirements.

Equine infectious anemia (EIA).

((4)) (3) All domestic equine, except foals under six
months of age accompanying their negative tested dams,
must have a negative test for equine infectious anemia (EIA)
within twelve months before entering Washington state.

Exemptions to EIA test requirements.

((3))) (4) Domestic equine moving to Washington from
Idaho or Oregon are excluded from EIA test requirements.

Equine viral arteritis (EVA).

(6 Intact-males-ever six-months-of age-must-test-anti-

£8))) (5) Intact males over six months of age and equine
reproductive products from donors that test positive for EVA
may enter Washington state only if accompanied by an entry
permit and a statement on the certificate of veterinary inspec-
tion verifying that the consignee:

(a) Has been advised of the positive antibody test results
and the associated risks of EVA infection;
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(b) Agrees to follow the recommendations of the Office ((Fxemptionsto-importhealth-requirements:
International des Epizooties of the World Organization of 3) Unlessan-emergeneyruleisineffeeta-—certifieateof

Animal Health regarding EVA and USDA recommendations veterinary-inspeectionis-netrequired-for domestie-bovine that

found in the Equine Viral Arteritis Uniform Methods and are:

Rules, effective April 19, 2004; and (a)-Consigned-to-federally-inspeeted slanghter plantsfor
(c) Consents to the shipment. immediate slaughter;-or .
(((9)) (6) Intact males that test antibody positive for (b)-Consigned-to-state-federal-approved-tivestoek-mat-
EVA are required to have an entry permit and may be subject kets-for-salefor immediate slaughteronty; ot
to quarantine or a hold order. te)yConsigned-to-speeifically-approvedlivestoekmarkets

donors fust be-used or implanied only in vaceinated OF Sefo-  grauing permits:))

AMENDATORY SECTION (Amending WSR 08-14-057,
filed 6/25/08, effective 7/26/08)

&2))) (1) Equine semen and embryos require an entry
permit and must originate from donors that have proof of vac-

cination or a negative antibody test for EVA during the cur- WAC 16-54-083 Domestic and foreign bovine brucel-
rent breeding season. losis requirements. (1) Female cattle, domestic and foreign,

(8) Equine semen and embryos from antibody positive must have an official calthood brucellosis vaccination and
donors must be used or implanted only in vaccinated or sero- legible vaccination tattoo before entry into Washington state.
positive mares. These mares must be isolated for twenty-one (a) ((Cattle—vaceinated-with—strainJ9-vaceine-must-be
days following insemination or implantation. permanently identified-with-a-tattoo-in-the right-ear that must

(9) Additional testing for EVA may be required during Mﬁmﬁ%ﬂ%ﬁ%&%ﬁw
emergency disease conditions declared by the director.

Piroplasmosis. b)) Cattle vaccinated with RB-51 strain of vaccine

((683)) (10) Any equine that has ever tested positive for must be permanently identified with a tattoo in the right ear
piroplasmosis may not enter Washington state. that must bear the USDA registered V shield preceded by the

((E4))) (11) Any equine that has originated from a coun- letter R followed by the last digit of the year of vaccination.
try or state where piroplasmosis is endemic must be negative ((e))) (b) Brucellosis vaccinated cattle from foreign
to a C-ELISA test within thirty days before entry into Wash- countries must present original vaccination certificates. On
ington state, and ((must-be-quarantined)) are subject to a arrival, the cattle must be tattooed with the USDA V shield
quarantine order upon arrival and retested within sixty to and the year indicated on the vaccination certificate.
ninety days. Horses that test positive on the post-arrival C- (2) (Matare)) Adult vaccinated domestic ((bovine)) cat-
ELISA test are not permitted to remain in the state and must tle that are identified by a legible vaccination tattoo and
be removed. (USPA-vaceination-and USPA)) official individual identifi-

cation ((tags)) will be allowed entry into Washington state if
AMENDATORY SECTION (Amending WSR 10-20-092, the state of origin allgws ((matufg)) adult vaccination and is
of the same brucellosis class or higher.

filed 9/30/10, effective 10/31/10) (3)(((@))) Test eligible dairy cattle from all states and all
WAC 16-54-082 Domestic bovine animals—Impor- beef cattle and bison from ((Elass-A-states)) USDA-desig-
tation requirements. Import health requirements. nated zones described in 9 C.F.R. Part 78, Subpart E (January

(1) Domestic bovine entering Washington state must 1, 2014) must be tested negative for bovine brucellosis within
have a certificate of veterinary inspection and an entry permit thirty .days before entry. (€5 . :
issued by the office of the state veterinarian prior to entry. cetosisfree . en ) 3 f

to-have-anegative test-thirty days-before-entry-

Entry permits are required on all cattle entering the state.

. . . €e))) Test eligible ((bovine)) cattle are:
(2) All dairy cattle, regardless of age, require official (a) Dai bul%s over six months of age((5)):

individual 1dcjnt1ﬁcat1on unless:. o (b) Brucellosis vaccinated dairy females over twenty
(a) Consigned to federally inspected slaughter facilities months of age((~end));

for immediate slaughter; or

(c) Brucellosis vaccinated beef breed females over

(b) Consigned to state-federal approved livestock mar- twenty-four months of age, when required; and
kets for sale for immediate slaughter only. (d) Beef bulls over six months of age, when required.
(3) Before entering Washington state, Canadian cattle, (4) Test eligible bison, when required, are:
including calves, must be identified on the right hip by a (a) Bulls over six months of age; and
"CAN" brand (C open-A N). (b) Nonvaccinated heifers over six months of age.

[25] Permanent
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() (5) All animals must be identified ((byHBSBA
approved)) with official individual identification.

Exemptions to domestic bovine brucellosis test and
vaccination requirements.

((65))) (6) Domestic bovine that are exempt from brucel-
losis testing and vaccination requirements are:

(a) Those cattle from a class free state consigned to
((restrieted-feedlots)) a category 2 restricted holding facility;

(b) Those consigned to federally inspected slaughter
((ptants)) facilities for immediate slaughter;

(c) Heifer calves less than four months of age;

(d) Designated slaughter ((enly—dairy—breed)) cattle
((fremOregon;1dahoe,and-Mentana)) that ((are)) have been

consigned to ((&)) no more than one state-federal approved
livestock market;

(e) Bull calves less than six months of age;

(f) Steers and spayed heifers;

(g) Official brucellosis vaccinated dairy cattle less than
twenty months of age;

(h) Official brucellosis vaccinated beef cattle less than
twenty-four months of age;

(i) Cattle from a certified brucellosis free herd, as
defined by Title 9 C.F.R. Part 78.1 (January 1, 2014); and

(j) Test eligible beef breed cattle and dairy cattle that are
consigned to a state or federally approved livestock market to
meet entry testing requirements. Heifer calves between four
and twelve months of age may be consigned to a state-federal
approved sale yard where they will remain until meeting vac-
cination requirements.

((€6))) (1) Cattle that have not met the department's bru-
cellosis requirements may enter((-with-apprevel-fromthe
direeter;)) a category 1 restricted holding facility in Washing-
ton state with an entry permit, a certificate of veterinary
inspection, and official individual identification when
required, until testing and vaccination requirements have
been met. The category 1 restricted holding facility must be
approved by the director and operated in accordance with ((a

written-agreement-between-thefaetlity- owner-and-the-diree-
tor Hﬂ.ﬁsmmEl.hsldmgi ffmh.j s E; | Serane

expense)) chapter 16-30 WAC.

AMENDATORY SECTION (Amending WSR 10-20-092,
filed 9/30/10, effective 10/31/10)

WAC 16-54-085 Bovine tuberculosis requirements.
(1) Dairy cattle (including steers and spayed heifers) twelve

months of age or older and originating from a tuberculosis
free state must test negative for bovine tuberculosis within

sixty days before entering Washington state.

(2) All ((demestie-bevine)) dairy cattle and beef cattle
six months of age or older must have a negative bovine tuber-
culosis (TB) test within sixty days before entry into Washing-
ton state and must be officially individually identified ((with

aUSPA-silver-tdentifieation—eartagor-a USDA-approved
REID-tag-or-an-orange-bruecclosis-vaceinationtag)) when:

(a) Originating from a state or country where ((&)) there
is an active epidemiological investigation related to bovine
infected with tuberculosis ((affeeted-herd-hasbeenidenti-
fied)) within the past ((twelve)) twenty-four months;
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e})) Originating from a state or country where tubercu-
losis is endemic or present in wildlife populations; or

(((8))) () Originating from a modified accredited
advanced or lower state as defined by USDA, APHIS in Title
9 C.F.R.((Chaptert;)) Part 77 (January 1, ((2048)) 2014) or
a country equivalent in status. Such domestic bovine shall be
held separate and apart from native cattle for sixty days and
retested negative at least sixty days after entry into Washing-
ton state.

(@) Do e tineludi . . Fheit

4))) (3) Dairy cattle are exempt from bovine tuberculo-
sis testing requirements of subsections ((£2})) (1) and ((3}))
(2) of this section if they:

(a) Originate from an accredited bovine tuberculosis-free
herd, as defined by USDA, APHIS in Title 9 C.F.R.(GEhap-
ter15)) Part 77 (January 1, ((2640)) 2014), and if an accred-
ited herd number and the date of the last bovine tuberculosis
test are shown on the certificate of veterinary inspection;

(b) Are consigned to federally inspected slaughter
((plants)) facilities for immediate slaughter;

(c) Are consigned to slaughter through state and feder-
ally approved public livestock markets and remain in slaugh-
ter channels; or

(d) Enter a category 2 restricted holding facility
(restricted feedlot) to be fed for slaughter.

((5))) (4) Cattle used for rodeo or timed events.

(a) All cattle used for rodeo or timed events((5)) except
those imported directly from Mexico, must be accompanied
by proof recorded on a certificate of veterinary inspection of
a negative bovine tuberculosis test within twelve months
before entry into Washington state.

(b) Calves under six months old that were born and have
continuously resided in the state of Washington are excluded
from this requirement.

((66))) (5) Mexican cattle - All cattle imported from
Mexico that enter Washington, including those imported for
rodeo or recreation purposes, must be sexually neutered and
must bear official individual Mexican identification and
((brand)) "M" branded before entry.
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(a) All Mexican cattle must be accompanied by proof of
two negative bovine tuberculosis tests conducted in the
United States after entry from Mexico. The second negative
test must be a minimum of sixty days after the first test and
within thirty days before entry into Washington state.

(b) All Mexican cattle that remain in the state of Wash-
ington shall be tested annually for tuberculosis.

(¢) If Mexican cattle entering Washington state are not
accompanied by proof of two negative bovine tuberculosis
tests prior to entry, they will be issued a hold order or a quar-
antine order that requires the animals to be taken directly to a
designated premises or facility and kept separate and apart
from Washington cattle until the completion of required tests.

(d) Sexually intact Mexican beef cattle may enter only
with a prior entry permit and at the discretion of the director.

(e) Mexican cattle are exempt from the second bovine
tuberculosis test and isolation requirements if their official
individual Mexican identification remains intact and they are
consigned to a federally inspected slaughter ((plant)) facility
for immediate slaughter.

((€H)) (6)(a) Cattle that have not met the tuberculosis
requirements in this subsection may enter, with approval
from the director, a category 1 restricted holding facility in
Washington state until testing requirements have been met.

(b) The category 1 restricted holding facility must be
approved by the director and operated in accordance with a
written agreement between the facility owner and the direc-
tor.

(¢) The restricted holding facility must be maintained
and all inspections and testing done at the owner's expense.

AMENDATORY SECTION (Amending WSR 10-20-092,
filed 9/30/10, effective 10/31/10)

WAC 16-54-086 Bovine trichomoniasis require-
ments. (1) ((Breeding)) Bulls (except bison) may be
imported into the state of Washington if they meet the follow-
ing requirements:

(a) The bulls originate from a herd wherein all bulls have
tested negative for bovine trichomoniasis since they were
removed from female cattle; or

(b) The bulls have tested negative to a bovine trichomo-
niasis quantitative polymerase chain reaction (QPCR) test
within ((thirty)) sixty days before import and have had no
contact with female cattle from the time of the test to the time
of import; or

() (The-bulls have tested negative to-a bovine tricho-

meniasis-eulture-testif-from-a-state-that recognizes-a-—culture
test-as-an—offietaltest)) Rodeo bulls for timed events and
bucking bulls have tested negative for bovine trichomoniasis
within the past twelve months and have a statement on the
certificate of veterinary inspection certifying that the bulls
have had no female breeding contact; or

(d) If the bulls originate from a herd where one or more
bulls or cows have been found infected with bovine tricho-
moniasis within the past twelve months, the bulls must have
two negative qPCR tests one week apart. The samples for
each test must be collected within thirty days before cattle are
imported into Washington state, and an import permit must

[27]
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be obtained from the director and include a certifying state-
ment that the bulls originated from an infected herd.

(2) Laboratory pooled gPCR samples collected from up
to five bulls will be accepted if the following conditions are
met:

(a) Bulls are twelve months of age and older that cannot

be designated as virgin bulls and have had no breeding con-
tact with females;

(b) Bulls originate from a herd where there is no history
of trichomoniasis infection, and are part of a single herd, not
assembled cattle; and

(c) Bulls are sampled for a herd diagnostic test without
regulatory implications or are part of a disease investigation.

(3) Before arrival at their destination in Washington
state, all imported bulls must be identified with official iden-
tification or an official trichomoniasis bangle tag.

((3))) (4) Bulls that enter Washington state without
meeting the bovine trichomoniasis requirements of this sec-
tion will be ((gquarantined)) subject to a quarantine order or a
hold order at the owner's expense until they have had two
negative qPCR tests one week apart.

((4))) (5)(a) Any bull or cow that is positive to a tricho-
moniasis test, and any herd in which one or more bulls or
cows are found infected with trichomoniasis is considered
infected.

(b) In the case of bulls testing positive to trichomoniasis,
the herd shall be ((gquarantined)) subject to a quarantine order
or a hold order pending an epidemiological investigation to
determine the source of the infection, and as long as infection
persists in the herd.

(¢) Infected bulls will be ((quarantined)) subject to a
quarantine order or a hold order and will not be used for
breeding. They must be slaughtered, sold for slaughter, or
sent to a restricted feedlot or category 2 restricted holding
facility to remain in slaughter channels.

() (6) Certification and proficiency testing and
types of tests. The state veterinarian will determine tricho-
moniasis training for veterinarians and laboratories, and the
types of tests used to determine trichomoniasis infection. All
sampling will be obtained by pipette scrapings from the pre-
puce and glans of a bull.

(a) All trichomoniasis testing of bulls in Washington
state shall be performed by a veterinarian accredited by the
((Untted-States Department-of Agrieulture; Animal-and Plant
Health-dnspeetion-Serviee{))USDA APHIS((3)). In addition,
all accredited veterinarians testing bulls in Washington state
for trichomoniasis are required to successfully complete
training and pass a trichomoniasis testing procedure profi-
ciency examination provided by the department. Effective
January 1, 2011, accredited veterinarians may not perform
official trichomoniasis testing of bulls in Washington state
until they have successfully completed the training and
passed the proficiency examination.

A schedule of training opportunities is available by con-
tacting the department at:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

360-902-1878

Permanent
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(b) Registered veterinarians shall only utilize official
laboratories recognized by the state veterinarian for testing of
trichomoniasis samples.

(c) Registered veterinarians collecting samples in the
state of Washington shall submit results of all trichomoniasis
tests and all official identification on official trichomoniasis
test and report forms to the animal services division within
five business days of receiving test results from an ((effietal))
approved laboratory or identifying virgin bulls with official
trichomoniasis bangle tags.

(d)(i) Polymerase chain reaction is accepted as an offi-

cial test when completed by ((a-gualified)) an approved labo-
ratory ((appreved-by-the-direetor)) and when the sample is

received by the laboratory within forty-eight hours of collec-
tion.

(i1) Other tests for trichomoniasis may be approved as
official tests by the state veterinarian after the tests have been
proven effective by research, have been evaluated suffi-
ciently to determine efficacy, and a protocol for use of the test
has been established.

(iii)) An official test is one in which the sample is
received in the ((efftetal)) approved laboratory in good con-
dition within forty-eight hours of collection. Samples in tran-
sit for more than forty-eight hours will not be accepted for
official testing and must be discarded. Samples that have
been frozen or exposed to high temperatures must also be dis-
carded.

Exemptions to bovine trichomoniasis test require-
ments.

((66))) (1) Virgin bulls are exempt from bovine tricho-
moniasis test requirements. If sold, virgin bulls must be offi-
cially identified and accompanied by a certificate signed by
the owner or the owner's designee that they have had no
breeding contact with female cattle. "Virgin bull" means a
sexually intact male bovine less than eight hundred pounds
and less than twelve months of age, as determined by denti-
tion inspection by an accredited veterinarian, that is certified
by the owner or the owner's designee as having had no breed-
ing contact with female cattle; or bulls that are less than eigh-
teen months of age and have had no breeding contact with
female bovines and originate from a herd where all bulls have
been tested negative, by a quantitative polymerase chain
reaction (qPCR) test, to trichomoniasis for the past three

years.

AMENDATORY SECTION (Amending WSR 10-13-153,
filed 6/23/10, effective 7/24/10)

WAC 16-54-090 Goats—Importation and testing
requirements. Import health requirements.

(1) All goats entering Washington state must be accom-
panied by a certificate of veterinary inspection. The certifi-
cate of veterinary inspection must state that the goats are free
from clinical signs or known exposure to any infectious or
communicable disease including, but not limited to, footrot,
sore mouth, and caseous lymphadenitis.

(2) Female dairy goats six months of age or older must
test negative for brucellosis and tuberculosis within thirty
days before they enter Washington state.
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(3) Sexually intact goats must have official (HSBA
serapie)) individual identification.
Exemption to import health requirements.

(4) ((Gea%s—tfavehﬂg—ﬁﬁe—\‘%asﬂﬂgteﬂ—st&te—vmh—theﬁ

nary-inspeetion:)) Dairy goats entering Washington for show
or exhibition purposes and returning to their home state are
exempt from testing requirements. A certificate of veterinary
inspection is required.

(5) Goats entering Washington state for immediate
slaughter at a USDA inspected slaughter facility are exempt
from the certificate of veterinary inspection and testing

requirements.

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-101 Sheep—Importation and testing
requirements. Import health requirements.

(1) A certificate of veterinary inspection must accom-
pany all sheep entering Washington state. The certificate of
veterinary inspection must state that the sheep:

(a) Are clinically free from the signs of infectious dis-
eases, including footrot, sore mouth, and caseous lymphade-
nitis; and

(b) Originated from a flock in which scrapie has not been
diagnosed in the past five years or are from a flock enrolled
in the USDA Voluntary Scrapie Flock Certification Program
described in Title 9 C.F.R. Part 54 (January 1, ((2696))
2014)(()):

(c) Are officially identified with official (HSBA-serapie
pregram)) individual identification. Sheep required to be
officially individually identified include:

(i) All breeding sheep;

(i1) All sexually intact sheep imported for exhibition;

(iii) All sheep over eighteen months of age.

Import test requirements.

(2) All breeding rams over six months of age require an
entry permit.

(3) The certificate of veterinary inspection must state
that the rams:

(a) Tested negative on an ELISA test for Brucella ovis
within thirty days before entering Washington state; and

(b) Are palpated and certified free of any evidence of
((eptéitymitis)) epididymitis; and

(c) Are individually identified with an official ((US-DA
serapie-program)) individual identification. Each ram's offi-
cial individual identification number, test results, and the date
of the test must be entered on the certificate of veterinary
inspection accompanying the animal.

(4) Any purebred rams of Suffolk, Hampshire, Shrop-
shire, Southdown or Montadale descent, or cross thereof; any
nonpurebred rams known to have Suffolk, Hampshire,
Shropshire, Southdown or Montadale ancestors; and any
nonpurebred rams of unknown ancestry with a black face,
except for hair sheep, may enter Washington state for breed-
ing purposes if they are determined by genetic testing before
entry to be QR or RR at the 171 codon. Hair sheep known to
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have Suffolk, Hampshire, Shropshire, Southdown or Mon-
tadale ancestors are considered blackface sheep.
Exemptions to import health and test requirements.

(5) Sheep ((travehing-into-Washington—state—with—their

isits of hanfourd Juration f
other-than-breeding are-exemptifrom-the)) entering Washing-
ton for show or exhibition purposes and returning to their
home state are exempt from testing requirements. A certifi-
cate of veterinary inspection is required.

(6) Sheep entering Washington state for immediate
slaughter at a (BSBA)) federally inspected slaughter
((plent)) facility are exempt from the certificate of veterinary
inspection and testing requirements.

(7) Official (HSDA-appreved-serapie)) individual iden-
tification is not required on slaughter sheep less than eighteen
months of age.

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-105 Llamas and alpacas. Import health
requirements.

((B)) All llamas and alpacas imported into Washington
state shall be accompanied by a health certificate stating that
the animals are free from signs of or exposure to infectious or
communicable disease.

((Exemptions-to-import-health-requirements:

2 Hamasand-alpacas-travehnginto-Washingtonstate
ith-their E‘feg.ex‘x and-tdehe-owners-in private-con Cyanee
for-round-trip-visits of BE.E more-than-four days Em“m.m for
ﬁzﬁﬁesa.s Eths.f thas b.“e.)d)mg are-exempt from-the-certifieate

AMENDATORY SECTION (Amending WSR 08-14-057,
filed 6/25/08, effective 7/26/08)

WAC 16-54-111 Swine—Importation and testing
requirements. Import health requirements.

(1) All swine entering Washington state must be accom-
panied by an entry permit, a certificate of veterinary inspec-
tion, and official ((HSDA-appreved)) individual identifica-
tion.

(2) The certificate of veterinary inspection must contain
the following certification: "To the best of my knowledge,
swine represented on this certificate have not originated from
a premises known to be affected by Porcine Epidemic Diar-
rhea virus (PEDv), and have not been exposed to PEDv
within the last 30 days." The certification must be signed by
both the owner of the swine and the certifying veterinarian.

(3) Feral swine are prohibited in Washington state.

Import test requirements.

(())) (4) Brucellosis. All intact male and intact female
swine more than six months of age must be tested negative
for brucellosis within thirty days before entering Washington
state or must originate from a USDA validated brucellosis
free herd or state (Swine Brucellosis Control/Eradication
State-Federal-Industry Uniform Methods and Rules,
April((;)) 1998).

() (5) Pseudorabies. No test is required from states
recognized as Stage IV or Stage V by Pseudorabies Eradica-
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tion State-Federal-Industry Program Standards, November 1,
2003.

((5))) (6) A negative pseudorabies test within thirty days
before entry is required for swine from any state or area that
loses Stage IV or Stage V status.

Exemptions to import test requirements.

((¢6))) (7) Swine shipped directly to a federally inspected
slaughter ((plant)) facility for immediate slaughter are
exempt from testing requirements.

Swine semen and embryos.

((H)) (8)(a) Swine semen and swine embryos entering
Washington state for insemination of swine or implantation
into swine shall be accompanied by a certificate of veterinary
inspection issued by an accredited veterinarian stating that
the donor swine are not known to be infected with or exposed
to pseudorabies, were negative to an official pseudorabies
serologic test within thirty days prior to the collection of the
semen or embryos or were members of a qualified pseudora-
bies negative herd, and had not been exposed to pseudorabies
within thirty days prior to the collection of the semen or
embryos.

(b) Brucellosis testing is not required on donor swine
from brucellosis validated free states.

(¢) Pseudorabies testing is not required on donor swine
from pseudorabies Stage IV or Stage V states.

AMENDATORY SECTION (Amending WSR 10-13-153,
filed 6/23/10, effective 7/24/10)

WAC 16-54-145 Poultry and game birds, including
ratites—Importation and testing requirements. Import
health requirements.

(1) All poultry, excluding doves and pigeons, imported
into Washington state must be accompanied by a:

(a) Certificate of veterinary inspection; or

(b) USDA NPIP VS form 9-3 (Report of Sales of Hatch-
ing Eggs, Chicks, and Poults); or

(c) USDA VS form 17-6 (Certificate for Poultry or
Hatching Eggs for Export).

(2) The certificate of veterinary inspection and the
USDA VS form 17-6 must include either the NPIP number or
negative results of the required tests.

(3) Poultry or hatching eggs must originate from flocks
or areas not under state or federal restriction.

(4) Each ratite entering Washington state must be perma-
nently identified with ((HSDA-appreved)) official individual
identification. The type of official individual identification
must be listed on the certificate of veterinary inspection.

Import test requirements.

(5) Poultry, poults, and eggs, excluding doves and
pigeons, that originate from flocks or hatcheries that have a
pullorum-typhoid clean rating given by the state animal
health official or are from an NPIP participant flock must
meet the classification requirements stated in subsection (8)
of this section.

(6) If poultry do not originate from an NPIP participant
flock, they must test negative for the diseases listed in sub-
section (8) of this section thirty days before entry into the
state of Washington.
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(7) If hatching eggs are from non-NPIP participant
flocks, then the parent breeder flock must be tested for the
diseases in subsection (8) of this section within thirty days
before the hatching eggs enter the state of Washington.
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(8) Poultry, excluding doves and pigeons, must have a
negative test for the following diseases:

Poultry type
Disease control classifications Egg-type chickens Meat-type chickens Turkeys Other!
Pullorum-typhoid YES YES YES YES?
Avian influenza YES YES YES YES
Mycoplasma gallisepticum - YES
Mpycoplasma synoviae - YES
Salmonella enteritidis YES (commercial)? - - -

"'Waterfowl, hobby, fancy, exhibition chickens, game birds, ratites, and backyard flocks.

2Excluding waterfowl.

3Commercial means producers with three thousand or more birds regardless of shipment size.

Exemptions to import health requirements.

(9) Doves, pigeons, waterfowl, game birds, and poultry
destined for immediate slaughter are exempt from the certifi-
cate of veterinary inspection and testing requirements.

AMENDATORY SECTION (Amending WSR 10-13-153,
filed 6/23/10, effective 7/24/10)

WAC 16-54-160 Birds other than poultry, including
((exetie)) psittacine birds—Importation and testing
requirements. Import health requirements.

(1) All birds other than poultry entering Washington
state require a certificate of veterinary inspection that con-
tains the following statement:

"To the best of my knowledge, the birds listed on this
certificate are not infected with exotic Newcastle disease,
psittacosis, or avian influenza and have been free from clini-
cal signs of or known exposure to infectious or communica-
ble disease during the past thirty days."

(2) All birds must be individually identified with a num-
bered leg band or in a manner appropriate to the species.

((E*empfmns—te—nﬂ-peft—hea-lt-h—reqaﬂfements-

ers:))

AMENDATORY SECTION (Amending WSR 07-14-056,
filed 6/28/07, effective 7/29/07)

WAC 16-54-170 Dogs, cats, and ferrets—Importa-
tion and testing requirements. ((Imperthealth-require-
ments:)) (1) Dogs, cats, or ferrets entering Washington state
require a certificate of veterinary inspection.

(2) The certificate of veterinary inspection for dogs, cats,
or ferrets must identify each animal and certify that each ani-
mal at the time of entry is current on rabies vaccination
according to the manufacturer's label, and does not originate
from an area under quarantine for rabies.
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(3) Dogs six months of age or older must be tested nega-
tive for heartworm or are currently on a heartworm preventa-
tive.

Exemptions to import health requirements.

((3))) (4) Dogs, cats, or ferrets less than ninety days of
age do not require a rabies vaccination.

() (5) Dogs and cats that originate in Washington
state and visit Canada for thirty days or less are exempt from
a certificate of veterinary inspection.

((5))) (6) Dogs, cats, or ferrets that are family pets and
have current rabies vaccination certificates and are traveling
by private conveyance with their owners are exempt from a
certificate of veterinary inspection.

((I-m-peft—test—ﬁeq-mfements-
olderto-betestednegative for-heartwornr))

Exemptions to import test requirements.

(7) Dogs that ((are-familypets;)) have been owned by the
same owner for more than one month((;)) prior to entering the
state, and are not going to be sold or have a change of owner-
ship, and are traveling by private conveyance with their
owner ((er-handler)) are exempt from the heartworm test
requirement.

AMENDATORY SECTION (Amending WSR 10-13-153,
filed 6/23/10, effective 7/24/10)

WAC 16-54-180 Wild and exotic animals—Importa-
tion and testing requirements. Import health require-
ments.

(1) Wild and exotic animals entering Washington state
must be accompanied by a certificate of veterinary inspection
issued by an accredited veterinarian licensed in the state of
origin, or accompanied by an international certificate of
health.

(2) All wild and exotic animals must be accompanied by
an entry permit.

Import test requirements.

(3) Brucellosis: Within thirty days before entering
Washington state, negative serologic testing must be con-
ducted on the following categories of captive wild or exotic
animals that are more than six months of age:




Wild and exotic animals that must be tested for brucello-

Table 1.
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Species Common Name
Tested For Scientific Name Examples
Brucella abortus | Camelidae * Vicuna
* Guanaco
Cervidae * Elk
* Caribou
* Moose
* Reindeer
* Deer
Giraffidae * Giraffe
* Okapi
Bovidae ((=Antelepe))
* Wild cattle

(gaur, banteng,
kaupre, yak)

* Bison (Ameri-
can bison, Euro-
pean bison)

* Buffalo (Asian
water buffalo,
tamaraw, lowland
anoa, mountain
anoa, African buf-
falo)

Ovidae, Capri-
dae

* Wild sheep (big-
horn sheep, Dall's
sheep, mouflon,
argoli, uriol, blue
sheep, barbary
sheep, red sheep)

» Wild goats
(Rocky Mountain
goat, ibex, walia
ibex, west Cauca-
sian tur, east Cau-
casian tur, Span-
ish ibex, markhor)

Brucella suis

Suidae

» Wild swine
(European wild
boar, bearded pig,
Jovan pig, pygmy
hog, wart hog,
giant forest pig,
East Indian swine
or Babirusa, Afri-
can bush pig, pec-
caries)
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Species Common Name
Tested For Scientific Name Examples
Brucella suis bio- | Cervidae * Caribou
var 4 * Reindeer
Brucella ovis Ovidae, Capri- |+ All wild sheep

dae and goats must be
tested and found
negative to Bru-
cella ovis within
thirty days before
entering Washing-

ton state

(4) Tuberculosis (Mycobacterium bovis and Mycobac-
terium tuberculosis):

(a) Animals less than six months of age that are nursing
negative tested dams may be excluded from tuberculosis test
requirements.

(b) Within thirty days before entering Washington state,
the animals listed in the following table must test negative for
M. bovis and M. tuberculosis by a skin test or other approved
test that follows federal tuberculosis protocols:

Table 2.

Wild and exotic animals that must be tested for tubercu-
losis

Species Scientific Name ~ Common Name Examples
Ceropithecidae
Elephantidae

Hylobotidae

* Old world primates
* Elephants!

* Gibbons

* Lessor apes
Pongidae * Great apes
((~Antelope))
* Wild cattle

* Wild sheep
* Wild goats

* Elk

« Caribou

Bovidae

Ovidae, Capridae

Cervidae, Giraffidae

* Moose

* Reindeer

* Deer

* Giraffe

* Okapi
'Negative trunk wash or other USDA-validated tuberculo-
sis test every twelve months.

(c) Cervidae, such as elk, deer, caribou, moose, and rein-
deer and Giraffidae, such as giraffe and okapi, must be from
herds not known to be infected with, exposed to, or affected
by tuberculosis. They must also test negative for M. bovis
using the testing requirements defined in Title 9 C.F.R. Part
77.33 (January 1, ((2006)) 2014).

[31] Permanent
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(d) For all captive wild or exotic animals not listed in
Table 2 in subsection (2)(b) of this section, the following
statement signed by the animal's owner or agent must be
placed on the official certificate of veterinary inspection:

"To my knowledge, the animals listed on this certificate
are not infected with tuberculosis and have not been exposed
to animals infected with tuberculosis during the past twelve
months."

(5) Pseudorabies: All wild swine imported for zoos,
exhibitions or to a research facility must test negative for
pseudorabies no more than thirty days before entry into
Washington state and must be held in quarantine for thirty to
sixty days pending a postentry retest.

(6) Equine infectious anemia: All wild horses, don-
keys, and hybrids of the family Equidae must test negative on
an approved test for equine infectious anemia no more than
six months before entry into Washington state.

(7) Elaphostrongylinae (Parelophostrongylus tenvis
(meningeal worm) and Elaphostrongylus cervis (muscle
worm)): Before entering Washington state, all Cervidae must
be examined for Elaphostrongylinae infection in the absence
of anthelminthic treatment that could mask detection of the
parasite.

(a) All Cervidae residing for at least six months west
of a line through the eastern boundaries of North Dakota,
South Dakota, Nebraska, Kansas, Oklahoma, and Texas or
geographical boundaries as otherwise designated by the state
veterinarian must have a negative fecal exam for dorsal-
spined larvae made by an approved laboratory using the
Baermann technique. Animals must be certified that they
have not been treated with or exposed to anthelminthics for at
least thirty days before testing.

(b) All Cervidae residing for less than six months west
of a line through the eastern boundaries of North Dakota,
South Dakota, Nebraska, Kansas, Oklahoma, and Texas or
geographical boundaries as otherwise designated by the state
veterinarian or from east of that line must be held in a preen-
try quarantine for thirty to sixty days and have two fecal tests
for dorsal-spined larvae made by an approved laboratory
using the Baermann technique.

(1) The first test must be conducted at least thirty days
and not more than forty days before the second test.

(i1) Fecal samples of at least thirty grams per sample are
to be collected by an accredited veterinarian from the ani-
mal's rectum and identified by the animal's official identifica-
tion number.

(iii) During the thirty-day testing period, test animals
must be held in quarantine and isolated from all other Cervi-
dae not included in the shipment.

(iv) If any animal tests positive to either of the two fecal
tests, neither that animal nor any other animal held in quaran-
tine with the infected animal may be imported into Washing-
ton state.

(c) All imported Cervidae must be held for one hundred
eighty days in an ((esnsite)) on-site quarantine and be avail-
able for inspection by the director during this time.

(d) Every thirty, sixty, ninety, one hundred twenty, one
hundred fifty, and one hundred eighty days after arrival, fecal
samples from the animals must be tested by the Baermann
technique in an approved laboratory and be found negative
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for dorsal-spined larvae. Animals that test positive for dorsal-
spined larvae must either be removed from Washington state
or destroyed.

(e) To prevent the presence of the gastropod intermediate
hosts of Elaphostrongylinae larvae, the quarantine site must
be prepared and inspected before the imported animals enter.
Preparation includes:

(1) Providing a hard surface, such as asphalt or concrete,
on which to keep the animals;

(ii) Spraying the quarantine area with an EPA-registered
molluscicide; and

(iii) Spraying a four-meter wide tract around the perime-
ter of the holding compound with an EPA-registered mollus-
cicide. This perimeter tract must be treated once every five
days and within twenty-four hours of precipitation (10 mm or
more) to ensure that the gastropod population is kept to zero
within the compound.

(8) Rabies: Any carnivorous mammal taken from the
wild is prohibited from entering Washington state if rabies
has been diagnosed in the state of origin during the past
twelve months.

WSR 15-02-026
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed December 30, 2014, 9:14 a.m., effective July 1, 2015]

Effective Date of Rule: July 1, 2015.
Purpose: The department proposed to amend chapter 16-
610 WAC to:

*  Eliminate the livestock inspection exemption for private
sales of unbranded, female, dairy breed cattle involving
fifteen head or less;

*  Clarify the need for a certificate of permit to accompany
transactions involving cattle not being moved out-of-
state when presented for an inspection by the buyer;

e Develop an electronic livestock movement reporting
system for milk producers licensed under chapter 15.36
RCW by establishing (1) criteria for utilizing the system,
(2) fees to support the system, and (3) conditions of
licensure; and

*  Add the reference for the animal disease traceability fee
to the cost of custom slaughter beef tags.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-610-020 and 16-610-100.

Statutory Authority for Adoption: RCW 16.57.350.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-21-166 on Octo-
ber 22, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014.

Don R. Hover
Director

AMENDATORY SECTION (Amending WSR 10-21-016,
filed 10/7/10, effective 11/7/10)

WAC 16-610-020 Cattle inspections for brands or
other proof of ownership. (1) All cattle must be inspected
for brands or other proof of ownership:

(a) Before being moved out of Washington state, unless
the provisions of WAC 16-610-035(2) apply.

(b) When offered for sale at any public livestock market
or special sale approved by the director.

(¢) Upon delivery to any cattle processing plant where
the United States Department of Agriculture maintains a
meat inspection program, unless the cattle:

(1) Originate from a certified feedlot; or

(i1) Are accompanied by an inspection certificate issued
by the director, or a veterinarian certified by the director, or
an agency in another state or Canadian province authorized
by law to issue such a certificate.

(2) All cattle entering or reentering any certified feedlot
licensed under chapter 16.58 RCW must be inspected for
brands or other proof of ownership before commingling with
other cattle unless the cattle are accompanied by an inspec-
tion certificate issued by the director, or a veterinarian certi-
fied by the director, or an agency in another state or Canadian
province authorized by law to issue such a certificate.

(3) All cattle must be inspected for brands or other proof
of ownership at any point of private sale, trade, gifting, bar-
ter, or any other action that constitutes a change of owner-
ship((;exeeptfor-individual-privatesales-of-unbranded
female-dairy breed-eattle-invelving fifteen-head-orless)). For

transactions involving cattle not being moved or transported
out of Washington state:

(a) Cattle must be presented for an inspection within fif-
teen days from the date of the initial transaction and accom-
panied by a certificate of permit. It shall be the responsibility
of the seller to notify the department immediately that a sale
has occurred. It shall be the responsibility of the buyer to
present the animals for inspection.

(b) Cattle sold for 4-H and FFA youth projects are
exempt from the fifteen day inspection requirement and can
be inspected, if not prior, when consigned to a terminal show.

(c) Until the earlier of January 1, 2016, or the date of
notice that an electronic livestock movement reporting sys-
tem is available for use, individual private sales of unbranded
female dairy breed cattle involving fifteen head or less are
exempt from the inspection requirement.
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(4) Exemptions from mandatory inspections do not
exempt cattle owners or sellers from paying beef promotion
fees owed to the Washington state beef commission under

chapter 16.67 RCW or the animal disease traceability fee
owed to the department under chapter 16.36 RCW.

AMENDATORY SECTION (Amending WSR 07-14-057,
filed 6/28/07, effective 7/29/07)

WAC 16-610-100 Identification of custom slaugh-
tered animals. (1) Any person presenting cattle for slaughter
to a licensed custom slaughterer must give the custom
slaughterer a completed certificate of permit. The certificate
of permit documents the ownership of the animal at the time
of slaughter.

(2) Any person licensed as a custom slaughterer must
complete and attach a custom slaughter beef tag to each of the
four quarters of all slaughtered cattle that are handled. In
order to identify the owner of the carcass, these tags must
remain attached to the quarters until the carcass is processed
and the quarters are cut and wrapped.

(3) Only the department may provide custom slaughter
beef tags to custom slaughterers. The fee for each set of four
custom slaughter beef tags is one dollar and fifty cents plus
the animal disease traceability fee owed to the department
under chapter 16.36 RCW.

(4)(a) Custom meat facilities may accept carcasses of
cattle slaughtered by the cattle owner only if a certificate of
permit, signed by the owner, accompanies the carcass.

(b) Without a certificate of permit signed by the owner,
custom meat facilities can only accept carcasses from mobile
or fixed location custom farm slaughterers or officially
inspected slaughter plants.

WSR 15-02-027
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed December 30, 2014, 9:14 a.m., effective January 30, 2015]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department proposed to amend chapter 16-
70 WAC to add porcine epidemic diarrhea virus (PEDv) and
Coccidioidomycosis to the monthly reporting requirements
and remove infectious bovine rhinotracheitis. PEDv was first
diagnosed in the United States in May of 2013. Since then it
has spread to twenty-four states and has killed as [an] esti-
mated four to seven million suckling piglets. To assist in the
control and eradication of a PEDv outbreak in Washington
this virus is being added to the list of animal diseases that
must be reported by producers, veterinarians, and laborato-
ries. Coccidioidomycosis is being added to the list of report-
able diseases at the request of public health officials as the
disease was recently discovered in Washington. Infectious
bovine rhinotracheitis is being removed from the reporting
requirements as it is endemic and very common.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-70-005, 16-70-010, and 16-70-020.

Statutory Authority for Adoption: RCW 16.36.040.

Other Authority: Chapter 34.05 RCW.
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Adopted under notice filed as WSR 14-21-164 on Octo-
ber 22, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014,

Don R. Hover
Director

AMENDATORY SECTION (Amending WSR 07-10-087,
filed 5/1/07, effective 6/1/07)

WAC 16-70-005 Definitions. For the purpose of this
chapter:

"Animal" means any animal species except fish and
insects including all those so classified as wild, captive wild,
exotic wild, alternative livestock, semidomesticated, domes-
tic or farm.

"OIE notifiable disease list" means the diseases listed by
the OIE in the Terrestrial Animal Health Code (((+5th-Edi-
tien;2006)) 22nd Edition, 2013). The OIE notifiable disease
list may be found on the internet at: ((Htp%%w—e*e—mt—%eﬂg‘
maladies/en—elassifieation-htm)) http://www.oie.int/en/
international-standard-setting/terrestrial-code/. The list may
also be found in the Washington state department of agricul-
ture's Animal Health Handbook for Veterinarians.

"OIE" means Office International des Epizooties. The
OIE is the World Organization of Animal Health.

"Reportable disease list" means the list of diseases that
include the OIE notifiable disease list and other diseases
listed in this chapter.

"Veterinary laboratory" means a place equipped for per-
forming diagnostic or investigative procedures on submitted
specimens from animals and fish by personnel whose pri-
mary duties are to conduct such procedures.

AMENDATORY SECTION (Amending WSR 07-10-087,
filed 5/1/07, effective 6/1/07)

WAC 16-70-010 Requirements for reporting diseases
that are on the OIE notifiable disease list. (1) Any veteri-
nary laboratory or person licensed to practice veterinary med-
icine in the state of Washington shall immediately report to
the office of the state veterinarian the existence or suspected
existence among any animals within the state of any report-
able or notifiable diseases as published by the OIE (effective

((Fanaary23;2006)) May 2013) or in this chapter.
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(2) Case definitions shall conform to OIE standards
under the Terrestrial Animal Health Code (((+5thEdition;
2006)) 22nd Edition, 2013) and the OIE Manual of Diagnos-
tic Tests and Vaccines for Terrestrial Animals, ((5th)) 6th
Edition, ((2604)) (2008), with updates published online at:
((hﬁp—#www—ete—m#eﬂg%ptﬂahe&b‘eﬂ—s%&ﬁd&fds—h&ﬁ)) http://

www.oie.int/manual-of-diagnostic-tests-and-vaccines-for-
terrestrial-animals/.

(a) A case means an individual animal affected by one of
the diseases listed on the OIE notifiable disease list or a dis-
ease listed in this chapter.

(b) The criterion by which "affected" is defined for each
disease (for example: Clinical signs, serological evidence,
etc.) is found in the Terrestrial Animal Health Code and
Manual of Diagnostic Tests and Vaccines for Terrestrial Ani-
mals.

(¢c) The OIE Terrestrial Animal Health Code can be
found on the internet ((under-OHE-Health-Standards—at:
http:Hwww-oteintleng/normesten—meode-htm)) http://
www.oie. int/en/international-standard-setting/terrestrial-
code/access-online/. The Terrestrial Animal Health Code is
available in web format; a hard copy version may be ordered
from OIE.

AMENDATORY SECTION (Amending WSR 10-13-055,
filed 6/10/10, effective 7/11/10)

WAC 16-70-020 Other diseases reportable to WSDA.
(1) In addition to the diseases published on the OIE notifiable
disease list, the state veterinarian may request reports on
other diseases of concern from a statistical or survey stand-
point associated with overall disease control measures.

(2) Any veterinarian or veterinary laboratory must report
to the office of the state veterinarian any of the diseases listed
in subsection (5) of this section. Reports may be faxed to 360-
902-2087 or sent to:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

Olympia, Washington 98504-2577

(3) In addition to reporting requirements listed in the
chart below, laboratories must send to the office of the state
veterinarian reports of cultures of isolates from Mycobacte-
rium tuberculosis, Cryptococcus excluding confirmed Cryp-
tococcus neoformans, and Vancomycin resistant Staphylo-
coccus aureus immediately after they are identified or the
next business day.

(4) Veterinary laboratory directors must submit positive
specimens of the diseases listed in subsection (3) of this sec-
tion and any requested information to the state public health
laboratories at:

Washington State Public Health Laboratories
Washington State Department of Health
1610 N.E. 150th Street

Seattle, Washington 98155

(5) The tables below describe the time frames associated
with reportable diseases.
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EMERGENCY CONDITIONS or DISEASE
Report to state veterinarian immediately
upon suspicion

EMERGENCY CONDITIONS or DISEASE
Report to state veterinarian immediately
upon suspicion

MULTIPLE SPECIES

. Anthrax (Bacillus anthracis)

. Crimean Congo hemorrhagic fever
*  Foot-and-mouth disease

»  Heartwater (Cowdria ruminantium)
+  Japanese encephalitis

. Livestock exposed to toxic substances which may
threaten public health

. Malignant catarrhal fever (all forms)

e Mpycobacterium tuberculosis

*  Rabies in any species (excluding bats)
*  Rift Valley fever

. Rinderpest (cattle plague)

. Screwworm myiasis (Cochliomyia hominivorax or
Chrysomya bezziana)

. Surra (Trypanosoma evansi)

*  Theileriosis (Corridor disease, East Coast fever)

. Unexplained increase in dead or diseased animals
*  Vancomycin resistant (Staphylococcus aureus)

*  Vesicular stomatitis

BOVINE

*  African trypanosomiasis (Tsetse fly diseases)

*  Bovine babesiosis (piroplasmosis)

. Bovine spongiform encephalopathy (mad cow)

. Contagious bovine pleuropneumonia (Mycoplasma
mycoides mycoides)

*  Lumpy skin disease
CAPRINE/OVINE
. Contagious agalactia (Mycoplasma agalactia)

. Contagious caprine pleuropneumonia (Mycoplasma
capricolum capripneumoniae)

*  Nairobi sheep disease

. ((Peste-despetitsruminants{goat-plagae))) Goat

plague (Peste des petits ruminants)

. Salmonella abortus ovis

. Sheep and goat pox

PORCINE

. African swine fever

. Classical swine fever (hog cholera)
*  Nipah virus

. Swine vesicular disease

. Vesicular exanthema of swine

POULTRY

*  Exotic Newcastle disease (Viscerotropic velogenic
Newcastle disease)

*  High pathogenic avian influenza and low pathogenic
avian influenza

*  Turkey rhinotracheitis

EQUINE

. African horse sickness

. Dourine (Trypanosoma equiperdum)

*  Equine piroplasmosis (Theileria equi and Babesia
caballi)

. Glanders (Farcy) (Pseudomonas maller)
. Hendra virus (Equine morbillivirus)

*  Venezuelan equine encephalomyelitis
OTHER SPECIES

*  Viral hemorrhagic disease of rabbits (calicivirus)

CONDITIONS OF REGULATORY IMPORTANCE
Report to state veterinarian within twenty-four hours
of suspicion or confirmation

MULTIPLE SPECIES
*  Bluetongue
. Brucellosis
. Bovine (Brucella abortus)
*  Canine (Brucella canis)
. Caprine (Brucella abortus and B. melitensis)
. Cervids (Brucella abortus)
*  Ovine (Brucella ovis)
. Porcine (Brucella suis)

. Cryptococcus not confirmed to be Cryptococcus neo-
formans

*  Plague (Yersinia pestis)

*  Pscudorabies (Aujeszky’s disease)

. Tularemia

*  West Nile virus

BOVINE

. Bovine tuberculosis (Mycobacterium bovis)
. Trichomoniasis (7Trichomonas fetus)
CAPRINE/OVINE

+  Contagious ecthyma (Orf)

. Scrapie

POULTRY

*  Avian infectious laryngotracheitis
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CONDITIONS OF REGULATORY IMPORTANCE
Report to state veterinarian within twenty-four hours
of suspicion or confirmation

. Ornithosis (psittacosis or avian chlamydiosis) (Chla-
mydia psittaci)

*  Pullorum disease (fowl typhoid) (Salmonella galli-
narum and S. pullorum)

EQUINE

. Contagious equine metritis (7aylorella equigenitalis)

. Ehrlichiosis (Potomac horse fever)

. Equine encephalomyelitis (Eastern and Western
equine encephalitis)

. Equine infectious anemia (swamp fever)

*  Equine rhinopneumonitis (Equine herpesvirus-1 neu-
rologic form)

SWINE

. Porcine epidemic diarrhea virus (PEDv)

OTHER SPECIES

. Chronic wasting disease in cervids

. Tuberculosis in cervids

MONITORED CONDITIONS
Report by monthly summaries

MULTIPLE SPECIES
. Avian tuberculosis (Mycobacterium avium)

*  Coccidioidomycosis (Coddidioides immitis) (valley
fever)
. Echinococcosis/Hydatidosis (Echinococcus ((spe-

eies)) sp.)
. Johne’s disease (Mycobacterium avium subspecies
paratuberculosis)

. Leishmaniasis

. Leptospirosis

»  Listeriosis

*  Lyme Disease

. Q Fever (Coxiella burnetii)

. Salmonella

. Scabies

BOVINE

*  Anaplasmosis (Anaplasma marginale or A. centrale)
. Beef measles (((Feania)) Taenia saginata)

*  Bovine genital campylobacteriosis (Campylobacter
fetus venerealis)

. Bovine viral diarrhea

*  Enzootic bovine leukosis (Bovine leukemia virus)

((‘ Infeeti | . hi heitisF e .
fus-H))
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MONITORED CONDITIONS
Report by monthly summaries

CAPRINE/OVINE
. Caprine (contagious) arthritis/encephalitis)
. Caseous lymphadenitis

*  Enzootic abortion of ewes (((Chlamydiapsittaet)))
(Chlamydophila abortus)

*  Maedi-Visna (Ovine progressive pneumonia)
PORCINE

*  Porcine circovirus (post-weaning multisystemic wast-
ing syndrome)

. Porcine cysticercosis (Taenia solium in humans)

. Porcine reproductive and respiratory syndrome

*  Transmissible gastroenteritis (coronavirus)

*  Trichinellosis (Trichinella spiralis)

POULTRY

. Avian infectious bronchitis

. Avian mycoplasmosis (Mycoplasma synoviae)

*  Duck viral hepatitis

*  Fowl cholera (Pasteurella multocida)

. Infectious bursal disease (Gumboro disease)

. Infectious coryza (Avibacterium paragallinarum)

*  Marek’s disease

*  Mycoplasmosis (Mycoplasma gallisepticum)

EQUINE

. Equine influenza

*  Equine rhinopneumonitis (Equine herpesvirus-1 non-
neurologic form)

. Equine viral arteritis

. Strangles (Streptococcus equi subsp. equi)

*  Pigeon Fever (Corynebacterium pseudotuberculosis)

OTHER SPECIES

. Fish diseases on the OIE notifiable disease list

. Heartworm

*  Hemorrhagic diseases of deer (bluetongue, adenovi-
rus, and epizootic hemorrhagic disease)

*  Myxomatosis in commercial rabbits

WSR 15-02-028
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed December 30, 2014, 9:15 a.m., effective January 30, 2015]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The department proposed to amend chapter 16-

86 WAC to:
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*  Modify the virgin bull definition;

*  Modify the official individual identification definition;

* Increase the bovine tuberculosis testing requirement
from thirty days to sixty days for raw milk dairies who
introduce new animals into their herd; and

*  Add castration to the list of options for bulls of unknown
origin or unknown breeding history that are offered for
sale at a livestock market.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-86-005, 16-86-115, and 16-86-140.

Statutory Authority for Adoption: RCW 16.36.040.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-21-163 on Octo-
ber 22, 2014.

Changes Other than Editing from Proposed to Adopted
Version: The department proposed amending the virgin bull
definition within WAC 16-86-005 to include allowing bulls
that were less than eighteen months of age and that had no
breeding contact with female bovines and originated from a
herd where all bulls had tested negative by a quantitative
polymerase chain reaction (qPCR) test to trichomoniasis
every year for the past three years. The department will not be
adopting this proposal.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 30, 2014.

Don R. Hover
Director

AMENDATORY SECTION (Amending WSR 12-21-009,
filed 10/5/12, effective 11/5/12)

WAC 16-86-005 Definitions. In addition to the defini-
tions found in RCW 16.36.005, the following definitions
apply to this chapter:

"Accredited veterinarian" means a veterinarian licensed
to practice veterinary medicine, surgery, and dentistry in the
state of Washington and approved by the United States
Department of Agriculture (USDA) Veterinary Services to
participate in state-federal cooperative programs.

"Adult vaccination tattoo" means a tattoo in the right ear
with the letters RAV followed by the last digit of the year in
which the vaccination was administered with RB-51 Brucella
vaccine. An example is RAV2 for an adult vaccinated in
2012.
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"Breed registry tattoo" means individual registry tattoos
issued by breed associations.

"Brucellosis vaccine" means only those Brucella abortus
products that are approved by and produced under license of
the USDA for injection into cattle to enhance their resistance
to brucellosis.

"Calfhood vaccination tattoo" means a tattoo in the right
ear consisting of an R, the United States registered V-shield,
and the last digit of the year in which the animal was vacci-
nated with RB-51 Brucella vaccine. An example is RV-
shield2 for a calf vaccinated in 2012.

"Department" means the Washington state department of
agriculture (WSDA).

"Director" means the director of WSDA or the director's
authorized representative.

"Herd plan" means a written management agreement
between the animal owner and the state veterinarian, with
possible input from a private accredited veterinarian desig-
nated by the owner, in which each participant agrees to
undertake actions specified in the herd plan to control the
spread of infectious, contagious, or communicable disease
within and from an infected herd and to work toward eradi-
cating the disease in the infected herd.

"Official calfhood vaccinate" means female cattle
between four and twelve months of age that are vaccinated
with brucellosis vaccine at a calthood dose (2cc subcutane-
ously) and officially individually identified.

"Official individual identification" means identifying an

animal ((ergreup-efanimals)) using USDA-approved ((er
W-SBA-appreved)) devices or methods ((inelading;butnet
limited-to;-offietaltags;)) or an alternative form of identifica-
tion agreed upon by the sending and receiving states, such as

unique breed registry tattoos((;and)) when accompanied by
registration documentation. A group of animals may be iden-
tified by registered brands when accompanied by a certificate
of inspection from a brand inspection authority ((whe-is))

recognized by the director((-H-aradiefrequeney-identifiea-
tron-device-isusedfortdentification;the-deviee-must-be

5

lnced in the teftonrThe official benlaced in
middle-third-of theright-ear)) when agreed upon by the send-

ing and receiving states.

"Official Washington adult vaccinate" means female cat-
tle over the age of twelve months that have resided in Wash-
ington state for ninety days or more and are vaccinated with a
dose of brucellosis vaccine (2cc subcutaneously) under direc-
tions issued by the director.

"Premises" means a location where livestock are kept.

"Timed events" means competitive events that take place
where time elapsed is the factor that determines the placing of
individuals competing in the event.

"USDA" means the United States Department of Agri-
culture.

"Virgin bull" means a sexually intact male bovine less
than eight hundred pounds and less than twelve months of
age, as determined by dentition inspection by an accredited
veterinarian. Virgin bulls must be certified by the owner or
the owner's designee with a signed statement as having had
no breeding contact with female cattle.
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AMENDATORY SECTION (Amending WSR 10-20-093,
filed 9/30/10, effective 10/31/10)

WAC 16-86-115 Trichomoniasis in Washington cat-
tle. (1) Any sexually intact bovine, except for bison, that is
found test-positive for trichomoniasis, and any herd in which
one or more bulls or cows are found test-positive for tricho-
moniasis, is considered infected. Test-positive means a posi-
tive result on a quantitative polymerase chain reaction
(qPCR) test for trichomoniasis.

(2) In the case of infected sexually intact bovine, the herd
shall be quarantined pending an epidemiological investiga-
tion to determine the source of the infection.

(3) All exposed herds will be identified by an accredited
veterinarian in conjunction with the department. An exposed
herd is defined as a cattle herd which has had, within the past
twelve months, direct commingling or cross-fence contact
with an infected herd during a time of potential breeding
activity. The owner of exposed herds will be notified of the
possible exposure and requested to test the herd using a gPCR
test. All testing will be at the owner's expense.

(4)(a) Infected bulls will be quarantined and branded
high on the tail head by the department with a USDA regula-
tory S-brand, and will not be used for breeding.

(b) Infected bulls must be slaughtered, sold for slaughter,
sent to a restricted feedlot, or to a category 2 restricted hold-
ing facility to remain in slaughter channels. Infected bulls
shall only be moved when accompanied by a USDA form VS
1-27.

(c) Bulls of unknown origin or unknown breeding his-
tory offered for sale at a livestock market must be:

(1) Castrated prior to leaving the market; or
(ii) Tested negative for trichomoniasis by a qPCR test
before being turned out with breeding stock; or ((mustbe))

(iii) Sold for slaughter((5)); or

(iv) Sent to ((a—restricted—feedlot,—orte)) a category 2
restricted holding facility to remain in slaughter channels.

(d) A nonpregnant female, with no calf at side, which is
identified by the owner as being from an infected herd and is
offered for sale at a livestock market, must remain in slaugh-
ter channels.

(5) The quarantine will be removed when all remaining
bulls in the herd test negative to a second qPCR test for
trichomoniasis and following proof of removal of infected
bulls. Bulls must have a minimum of two negative qPCR
tests at least one week apart for quarantine release. All bulls
from infected herds, except virgin bulls, will be tested using
a qPCR test the following trich-year before breeding. A trich-
year means the period from September 1st to August 31st of
any given year. Bulls from infected herds may not have to be
tested the following trich-year if a herd plan has been
approved by the state veterinarian.

(6) Information that cattle have tested positive for tricho-
moniasis may be supplied to county extension agents, accred-
ited veterinarians, and industry representatives. Each month,
the department may publish a press release of counties that
have infected herds.
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AMENDATORY SECTION (Amending WSR 08-01-094,
filed 12/17/07, effective 1/17/08)

WAC 16-86-140 Tuberculosis testing requirements
for raw milk dairies. (1) All cattle whose raw milk or raw
milk products are offered for sale must be from a herd that
has tested negative for tuberculosis within the previous
twelve months.

(2) Any additions to the herd must be tested negative for
tuberculosis at the owner's expense within ((thirty)) sixty
days before introduction into the herd.

(3) Herds must be tested negative annually at the owner's
expense to maintain the dairy's raw milk license.

(4) The state veterinarian shall direct all testing proce-
dures in accordance with state and federal standards for ani-
mal disease eradication.

(5) All raw milk and raw milk products from animals
that test positive for tuberculosis are prohibited from sale and
must be destroyed.

WSR 15-02-029
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 14-353—Filed December 30, 2014, 9:33 a.m., effective July 1, 2015]

Effective Date of Rule: July 1, 2015.

Purpose: The hydraulic code rules detail how hydraulic
projects must be conducted to protect fish life. Hydraulic
code rules and related administrative procedures have not
been significantly updated since 1994. The proposed rule
changes update the rules and clarify the application and per-
mit-processing procedures, enabling the department to pre-
vent or mitigate the impacts to fish life and habitat posed by
hydraulic projects through the best available science.

Reasons Supporting Proposal: Existing rules have not
been updated to account for statutory changes to chapter
77.55 RCW or to changes in method to protect fish life from
the impacts of a variety of hydraulic project types in waters of
the state. In addition, methods for submitting and processing
applications have changed and the rules need to be updated to
account for modern practices for administering the process-
ing of applications. This rule change proposal was discussed
during the fish and wildlife commission meeting and public
hearing on August 8, 2014. The proposed changes were
adopted by the commission at the December 5, 2014, com-
mission conference call.

Citation of Existing Rules Affected by this Order:
Repealing chapter 220-110 WAC.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Adopted under notice filed as WSR 14-14-133 on July 2,
2014.

Changes Other than Editing from Proposed to Adopted
Version: Proposed rules were filed as WSR 14-14-133 on
July 2, 2014, for public review and comment. Most com-
ments focused on aspects of the rules that the commenters
wanted the Washington department of fish and wildlife to
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change. Upon careful consideration of the comments
received, staff made some changes to the proposed rules.

Staff also made minor changes to correct spelling, gram-
mar and format numbering and additional changes to
improve consistency, readability and clarity. Staff also made
"plain talk" improvements such as using everyday words,
reducing sentence clutter and placing key points upfront.
Other differences between the proposed and adopted rules are
summarized below.

WAC 220-660-010, was modified to better align with
RCW 77.55.011(11).

WAC 220-660-020, was modified to improve readabil-
ity and clarity.

WAC 220-660-030, the sentence "Common terms that
are already defined in statute are noted as such" was removed
because the terms in statute were not noted as such. Defini-
tions in subsections (4), (12), (13), (25), (27), (32), (42), (50),
(53), (77)(c)(), (79), (82), (83), (87), (88), (102), (106), (153)
and (159) were modified to improve clarity and readability.
Definitions were added for the terms "channel bed width,"
"nearshore" and "waterbody" to increase clarity because
these terms are used throughout the rules. Subsection (30)
was modified to correct the WAC numbers. Subsection (62)
was modified to add the last sentence to clarify the jurisdic-
tion. Definition in subsection (119) was modified to clarify
protection of fish life means avoiding minimizing unavoid-
able impacts, and compensating for remaining impacts to fish
life and the habitat that supports fish life through mitigation
sequencing. Subsection (120) was modified to clarify that
this definition does not supersede other state laws that govern
the qualifications of professionals that perform hydraulic
projects. Subsection (130) was modified to clarify a saltwater
area means those state waters and associated beds waterward
of the ordinary high water line in Puget Sound, the Strait of
Juan de Fuca and the open coast and that the definition does
not include irrigation ditches, canals, storm water treatment
and conveyance systems, or other entirely artificial water-
courses, except where they exist in a natural watercourse that
has been altered by humans.

WAC 220-660-040, subsection (2)(i) was modified to
clarify what constitutes a portable boat hoist. Language was
also added to clarify the portable boat hoist cannot be
installed without a hydraulic project approval (HPA) during
spawning and incubation in lakes where sockeye spawn on
the beach and a table was included to show when those closed
periods are.

Table 1
Authorized Work Times to Install Portable Boat Hoists in
Lakes with Sockeye Spawning Beaches

Lake Name and Water
Resource Inventory Area
((WRIA) in parentheses)

Authorized Work Times

Baker (04) June 15 - August 15
Cle Elum (39) September 1 - March 31
Osoyoos (49) May 15 - September 30
Ozette (20) August 1 - October 31

Pleasant (20) August 1 - October 31
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Lake Name and Water
Resource Inventory Area
((WRIA) in parentheses)

Sammamish (08) July 15 - September 30
Washington (08) July 15 - September 30

WAC 220-660-050, subsection (3)(a) was modified to
clarify a standard HPA can be issued for work at one site or
may cover multiple project sites. Subsection (3)(b)(ii)(A)(III)
was modified to clarify the department may make an excep-
tion to the five sites when no prepermit issuance site visits are
needed. Subsection (3)(b)(iii)(c) [(C)] was modified to clar-
ify when the department will require that notice be given to
the department. Subsections (4)(a)(iv), (8)(c)(i), (iii))(D), (G),
(G)(V) and (15)(a) were modified to improve consistency
with the language in other provisions and reduce redundancy.
Subsections (5)(f) and (7)(d) were modified to clarify the
timeframe in which mitigation must be completed. Subsec-
tions (12)(a) and (13)(b)(v) were modified to include autho-
rizing agencies such as the department of natural resources.
Subsection (14)(e) was modified to clarify how a permittee
can request a modification of their HPA. Subsection (16)(f)
was modified to clarify how the department will issue the
modification.

WAC 220-660-060, the original WAC section was
approved before all steps in the integration process occurred.
The language was changed to reflect that integration has
occurred but no substantial changes are made to the require-
ments.

WAC 220-660-080, subsection (1) was modified to
improve readability and reduce redundancy. Subsection
(3)(a) was modified to improve consistency with the lan-
guage in other sections. Subsection (3)(c) was modified to
clarify all work subject to this chapter must achieve no net
loss through a sequence of mitigation actions. Subsections
(3)(d), d)(h)(ii), (i), (k), (5)(a) and (d)(iv) were modified to
reduce redundancy. Subsection (3)(g) was added to clarify all
maintenance work must comply with the applicable common
technical construction provisions and project-specific and
site-specific construction provisions. Maintenance work that
rehabilitates and replaces a structure must also comply with
the applicable common technical design provisions. Subsec-
tion (4)(b) was modified to clarify that if mitigation actions
on or near the project cannot mitigate the project impacts,
then the department prefers compensatory mitigation actions
at another location benefit the same fish life populations, hab-
itat types and functions as those impacted by the project.
However, the department must give due consideration to any
compensatory mitigation proposal that improves the overall
habitat functions in the watershed for the affected fish life
populations at the project site. The original subsection (4)(c)
was deleted because it is redundant with subsection (4)(b)
and was replaced with language to clarify when the depart-
ment must accommodate compensatory mitigation. Subsec-
tion (4)(d) was modified to remove specific tools for calculat-
ing compensatory mitigation to allow flexibility. Subsection
(4)(f) was modified to clarify what an illegal structure is.
Subsection (5)(c) is modified to improve consistency with
RCW 77.55.251. Subsection (5)(d)(ii) was modified to clar-
ify this also includes associated habitat restoration strategies.

Authorized Work Times
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WAC 220-660-100, subsection (1)(a) was modified to
reduce redundant language.

WAC 220-660-110, subsection (2) and (3)(a)(iii)(D) and
(vi) were modified to clarify when work times apply.

WAC 220-660-120, subsections (1), (2), (4)(b), (e),
(6)(b), (e), (7)(b), and (8)(a) were modified to improve read-
ability. Subsection (4)(d) was modified to improve consis-
tency with the definition of large woody material. Subsection
(5)(b) was deleted because the language is redundant with
subsection (5)(a). Subsection (5)(d) was modified based on
new information and a review of the science to provide flex-
ibility to use other biodegradable base oils. Subsection (6)(c)
was modified to clarify that tires are not acceptable fill mate-
rial. Subsection (6)(g) was moved to subsection (7)(f). Sub-
section (6)(h) was modified to clarify what materials are
approved. Provisions in subsection (8) were reordered to
reflect the order of this work. Subsection (9)(b) was modified
to clarify when a hydraulic analysis for a bypass is not
required. Subsection (10) was modified to clarify when
hydraulic modeling for a cofferdam is not required. Subsec-
tion (12)(f) was added to clarify the department will require
all person(s) removing fish from a job site to follow an
approved protocol. Subsection (13)(i) was modified to clarify
the department may require a vegetation monitoring and con-
tingency plan. Subsection (13)(j) and (m) were modified to
clarify revegetation requirements.

WAC 220-660-130, subsections (1) and (2) were modi-
fied to improve readability. Subsection (3)(a) was modified
to clarify when an assessment is not required. Subsection
(3)(e) was modified to clarify this requirement doesn't apply
to beneficial structures. Subsections (4)(a) and (6)(c) were
modified to clarify the department can approve exceptions.

WAC 220-660-140, subsections (1), (2)(a), (b), (4)(a),
(7)(a), (c), (g) and (j) were modified to improve readability.
Subsection (3)(c)(i) and (i)(B) were modified to clarify the
pier width and the criteria for measuring water depth. Subsec-
tion (3)(c)(iv) was modified to clarify pier, ramps and floats
as well as docks must have grating installed. Subsection
(3)(c)(iv)(C) was added to clarify that in waterbodies with a
high density of piers and docks, the department may require
that grating cover entire deck surface of the pier or dock. Sub-
section (3)(c)(iv)(E) was modified to clarify the provision
only applies to objects that are not part of the structure. Sub-
section (3)(c)(iv)(G) was deleted because it was redundant.
Subsection (3)(g) was modified to apply to all embedded
anchor(s) and pilings. Subsection (3)(i) was modified to
define "usable." Subsection (3)(j) was modified to clarify the
provision applies to functional grating in the replaced section
only. Subsection (7)(g)(iv) was modified to clarify this
applies whenever feasible.

WAC 220-660-150, subsection (1) was modified to
improve readability.

WAC 220-660-160, subsections (3)(c)(ii), (7)(e) and (g)
were modified to improve readability. Subsection (3)(c)(iv)
was modified to define areas of low or impaired biological
integrity. Subsection (3)(d)(i) was added to clarify that mari-
nas and terminals should be designed so that most over-water
coverage is in the deepest water feasible. Subsection (4)(b)
was modified to clarify this only applies to objects that are
not part of the structure. Subsections (4)(d), (e), and (5)(b)
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were modified to clarify the criteria are measured from mean
low water. Subsection (7)(e)(iii)(A) were [was] modified to
specify that all buried stumps must be capped with clean sed-
iment.

WAC 220-660-170, subsections (1) and (2) were modi-
fied to improve readability. Subsection (3)(c) was modified
to clarify boat ramp and boat launch approaches, and hydro-
electric dams are exempt from this requirement.

WAC 220-660-180, subsection (3)(a) was deleted. Sub-
section (4)(b) was modified to clarify the permittee must
place boundary markers.

WAC 220-660-190, the introductory paragraph was
modified to clarify the requirements for crossings on nonfish
bearing streams. Subsection (3)(b) was modified to clarify
the design of the water crossing structure must follow mitiga-
tion sequencing to prevent measurable unmitigated impacts
to the expected channel functions and processes found at the
site. Subsection (3)(c)(i) was modified to clarify the crossing
design should fit within the geomorphic context of the reach.
Subsection (3)(d) was modified to improve readability. Sub-
section (3)(d)(iii) was modified to clarify the department will
approve fish passage improvement structures where extreme
and unusual site conditions prevent a person from complying
with the water crossing standards. Subsection (4)(d) was
modified to clarify a person must design the bridge to account
for the lateral migration expected to occur during the bridge's
lifetime and to specify that the department will approve
encroachment expected pathway of lateral migration if the
design follows the mitigation to protect fish life and the hab-
itat that supports fish life. Subsection (4)(f) was modified to
clarify the design must have at least three feet of clearance
between the bottom of the bridge structure and the water sur-
face at the one hundred year peak flow unless engineering
justification shows a lower clearance will allow the free pas-
sage of anticipated debris. Subsection (4)(g) was modified to
require minimization and not avoidance. Subsection
(6)(a)(iii) was modified to require prevailing stream gradient
unless engineering justification for an alternative slope is
approved by the department. Subsection (6)(a)(v) was modi-
fied to clarify alternative depths of culvert fill may be
accepted with engineering justification that considers chan-
nel degradation and total scour. Subsection (7)(c) was modi-
fied to clarify that in site-specific situations, the department
may approve a temporary culvert that does not meet all fish
passage criteria. These situations may include streams where
there is limited fish movement and presence, and where the
use of a temporary culvert will result in fewer adverse
impacts over the long term. Subsections (6)(b)(iii)(E)(1I),
(13) and (13)(a) were modified to improve readability. Sub-
section (10)(f) was modified to clarify vented (grade-sepa-
rated) fords are preferred over at-grade fords because there is
less aquatic disturbance and delivery of sediment and con-
taminants when traffic is separated from flowing water.

WAC 220-660-200, subsection (7)(a) was modified to
clarify if target fish species are present and actively migrat-
ing, fish ladders with [an] auxiliary water supply system must
have enough water available at all stream flows to pass fish
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WAC 220-660-210, subsection (1) was modified to clar-
ify channel realignment is also used to restore a single-thread,
straightened channel(s) to a more natural sinuous pattern.

WAC 220-660-220, subsection (1) was modified to
define what large woody material is. The definition is consis-
tent with WAC 220-660-030(84). Subsection (2)(a) was
modified to clarify the removal and cutting of large woody
material can adversely affect the natural channel-forming
processes. Subsection (3)(a) was modified to include the cut-
ting of wood which also diminishes habitat functions and
value.

WAC 220-660-230, subsection (3)(b) was deleted
because subsection (3)(a) is modified to state when compen-
satory mitigation is required.

WAC 220-660-250, subsection (2), (4)(a) and (e)(i) and
(N(i1) were amended to improve readability.

WAC 220-660-260, subsection (1) was modified to
change buffer to riparian zone. Subsections (2) and (4)(d)
were modified to improve readability.

WAC 220-660-270, subsection (1) was modified to clar-
ify that an HPA is not required for utility crossings attached
to bridge structures. This is consistent with the previous
rules.

WAC 220-660-280, subsection (3)(d) was modified to
improve readability.

WAC 220-660-290, subsections (4)(c)(i), (5)(c)(),
(6)(c)(i) and (9)(b)(i) were modified so the list of sockeye
lakes includes those with beach spawning only.

WAC 220-660-320, subsection (1)(a)(vi) was modified
to clarify other shoreforms in addition to feeder bluffs sup-
port geomorphic processes such as sediment delivery and
movement. Subsection (1)(b) was modified to clarify similar
bed materials should be similar bed characteristics. Subsec-
tion (3)(b)(i) was modified to adequately characterize Pacific
sand lance spawning beds. Subsection (3)(b)(iv) adds lingcod
nesting areas as a saltwater habitat of special concern. Sub-
section (3)(b)(vi) was modified to include other macroalgae
beds as rockfish settlement and nursery areas. Subsection
(3)(b)(x1) was modified to include macroalgae species Pacific
herring use as spawning substrate. Subsections (3)(b)(xii)
and (4)(a) were modified to improve readability.

WAC 220-660-330, subsection (3)(b) adds timing to
protect lingcod nests. Provision (3)(f) was modified to clarify
this provision applies to surf smelt spawning only.

WAC 220-660-340, subsection (1) was modified to clar-
ify it includes sand lance spawning habitat adjacent to docu-
mented areas.

WAC 220-660-350, subsections (3)(a)(i) and (iii) were
modified to improve readability. Subsection (3)(c) was added
to clarify when seagrass and macroalgae surveys must be
conducted and when the department will require an advanced
survey. Subsection (3)(d) was modified to clarify the depart-
ment will also use an advanced survey to estimate project
impacts to kelp beds and in herring spawning areas other
macroalgae beds used as in herring spawning substrate.

WAC 220-660-360, subsections (1), (2), (4)(b), (c),
(6)(a) and (b) were modified to improve readability. Subsec-
tion (5)(c) was modified to reflect a comment and a subse-
quent review of the science related to lubricants. Subsection
(7)(d) was added to improve consistency with WAC 220-
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660-120 (6)(g). Subsection (9)(f) was modified to clarify
plant species composition should be similar to the surround-
ing native vegetation. Subsection (9)(i) was modified to clar-
ify this applies to riparian and wetland sites only.

WAC 220-660-370, the introductory sentence was mod-
ified to clarify the department may deny bank protection
applications processed under RCW 77.55.021 that do not
provide proper protection of fish life. Subsection (1) was
modified to clarify how the total project area is defined. Sub-
sections (3)(a) and (b) were modified to improve readability.
Subsection (3)(c)(ii) was modified to clarify when the depart-
ment will permit a bulkhead project under RCW 77.55.141.
Subsection (3)(d) was modified to clarify an HPA application
for a new bulkhead or other bank protection work or the
replacement or rehabilitation of a bulkhead or other bank pro-
tection structure that extends waterward of the existing struc-
ture must include a site assessment, alternatives analysis and
design rationale by a qualified professional.

WAC 220-660-380, subsections (3)(b)(iii) and (8)(b)
(1)(B) was modified to clarify the department will require
seagrass/macroalgae habitat survey for new construction
unless the department can determine the project will not
impact seagrass and kelp beds, and in herring spawning beds,
other macroalgae used as spawning substrate. Subsections (2)
and (3)(b), (b)(iii)(B), and (6)(a) were modified to improve
readability. A definition of what is usable is added to subsec-
tion (3)(c). Subsection (3)(d) was modified to clarify the pro-
vision applies to functional grating in the replaced section
only. Subsection (5)(¢) was modified to clarify this require-
ment applies to floats in intertidal areas only. Subsection
(5)(f) was modified to clarify objects that are not part of the
structure on, above, or below the grating should not block
light penetration. Subsection (5)(i) was modified to apply to
all embedded anchor(s), pilings (with stops), and float sup-
port/stub pilings. Subsection (8)(a)(i)(A) was modified to
define aquatic vegetation of concern. Subsection (9)(d) was
modified to clarify this only applies to objects that are not
part of the structure. Subsection (10)(a) was deleted because
it is redundant with WAC 220-660-360 (6)(a). Subsection
(10)(e)(iii)(A) was added to clarify all buried stumps must be
capped with clean sediment that matches the native material.

WAC 220-660-390, subsection (3)(a)(i) was modified to
clarify the department will require a seagrass/macroalgae
habitat survey for new construction unless the department
can determine the project will not impact seagrass and kelp
beds, and in herring spawning beds, other macroalgae used as
spawning substrate. Subsections (1), (2), (3)(d), and (4)(b)
were modified to improve readability.

WAC 220-660-400, subsection (2) was modified to clar-
ify this section applies to constructing, maintaining, and
repairing marinas and terminals in saltwater areas. Subsec-
tion (3)(b) was modified to clarify the department will
require seagrass/macroalgae habitat survey for new construc-
tion unless the department can determine the project will not
impact seagrass and kelp beds, and in herring spawning beds,
other macroalgae used as spawning substrate. However, the
department will not require a survey to replace an existing
structure within its original footprint. Subsections (3)(c)(i)
and (4)(c) were deleted because they are redundant with sub-
section (4)(b). Subsection (3)(d) was added to clarify that,
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whenever feasible, design marinas and terminals to allow
light penetration to intertidal and shallow subtidal water
areas. Subsection (3)(c)(iii) was modified to clarify what are
areas with existing low or impaired biological value. Subsec-
tions (3)(d), (d)(1), (iii), (v), (4)(b), (5), (7)(a) and (b) were
modified to improve readability.

WAC 220-660-410, subsection (3)(d) was modified to
clarify the department will require seagrass/macroalgae hab-
itat survey for new dredging. However, the department will
not require a survey for maintenance dredging or deepening
the channel within the original dredged footprint. Subsec-
tions (2), (3)(b), and (4)(e) were modified to improve read-
ability.

WAC 220-660-420, subsection (3)(d) was removed
because it is redundant with subsection (3)(a). Subsection
(4)(d) was modified to improve readability.

WAC 220-660-430, subsection (4)(b) was modified to
improve readability. Subsection (4)(e) was modified to clar-
ify the department will require seagrass/macroalgae habitat
survey for new construction unless the department can deter-
mine the project will not impact seagrass and kelp beds, and
in herring spawning beds, other macroalgae used as spawning
substrate. However, the department will not require a survey
to replace an existing structure within its original footprint.

WAC 220-660-440, language is added to clarify an HPA
is not required for utility crossings attached to bridge struc-
tures. This is consistent with the previous rules. Subsections
(4)(a), (c) and (e) were modified to improve readability. Sub-
section (4)(b) was modified to clarify the department will
require seagrass/macroalgae habitat survey for new construc-
tion unless the department can determine the project will not
impact seagrass and kelp beds, and in herring spawning beds,
other macroalgae used as spawning substrate. However, the
department will not require a survey to replace an existing
structure within its original footprint.

WAC 220-660-450, subsection (3)(a) was modified to
improve clarity and subsection (3)(c) was removed because it
is not practical to seal the bore hole and substrate surface.

WAC 220-660-460, information about what is an infor-
mal appeal was added to improve clarity. The information
about informal appeal hearings was modified to improve
clarity around third party appeals.

WAC 220-660-470, information about what to include
in a formal appeal was added to improve clarity.

WAC 220-660-480, technical assistance, technical
assistance documents and technical site visits were defined to
improve clarity and better align with chapter 43.05 RCW. To
improve clarity, headers were added for "notice of violation"
and "procedures for correction of violations." In addition,
language was added to clarify the department may issue a
civil penalty without first issuing a notice of correction, as
provided for by law in RCW 43.05.110.

A final cost-benefit analysis is available by contacting
Randi Thurston, 600 Capitol Way North, Olympia, WA 985-
1-1091 [98501-1091], phone (360) 902-2602, fax (360) 902-
2155, e-mail Randi. Thurston@dfw.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 48, Amended 0, Repealed 50.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 5, 2014.

Miranda Wecker, Chair
Fish and Wildlife Commission

Chapter 220-660 WAC
HYDRAULIC CODE RULES

NEW SECTION

WAC 220-660-010 Purpose. A hydraulic project is the
construction or performance of work that will use, divert,
obstruct, or change the natural flow or bed of any of the salt
or fresh waters of the state. Unless otherwise provided, any
person who wants to conduct a hydraulic project must get a
construction permit called the hydraulic project approval
(HPA) from the department. The purpose of the HPA is to
ensure that construction or performance of work is done in a
manner that protects fish life. This chapter establishes the
rules for the department's HPA authority (chapter 77.55
RCW).

NEW SECTION

WAC 220-660-020 Instructions for using chapter
220-660 WAC. The technical provisions in WAC 220-660-
090 through 220-660-460 represent common provisions for
the protection of fish life for typical projects proposed to the
department. Implementing these provisions is necessary to
minimize project-specific and cumulative impacts to fish life.
These provisions reflect the current and best science, technol-
ogy, and construction practices related to the protection of
fish life. The department will incorporate new science and
technology as it becomes available, and will allow alternative
practices that provide equal or greater protection for fish life.

The technical provisions will apply to a hydraulic project
when included as provisions on the HPA. The department
will review each application on an individual basis. Common
technical provisions applicable to a specific project may be
modified or deleted by the department pursuant to WAC 220-
660-070. HPAs may also have special provisions to address
project-specific or site-specific considerations not adequately
addressed by the common technical provisions. All hydraulic
projects must also meet the applicable mitigation require-
ments in WAC 220-660-080.

In addition to the rules in this chapter, the department has
developed guidance to help applicants. This guidance reflects
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the department's experience and expertise with various types
of hydraulic projects. Following the guidance will help
ensure that a hydraulic project adequately protects fish life
and will speed the department's review and decision process.
All guidance documents are available on the department's
web site.

NEW SECTION

WAC 220-660-030 Definitions. The following are defi-
nitions for terms used in this chapter.

(1) "Abandoning an excavation site" means not working
an excavation site for forty-eight hours or longer.

(2) "Aggregate" means a mixture of minerals separable
by mechanical or physical means.

(3) "Aquatic beneficial plant" means all native and non-
native aquatic plants except those on the state noxious weed
lists in WAC 16-750-005, 16-750-011, and 16-750-015.

(4) "Aquatic invasive species" means an invasive species
of the animal kingdom with a life cycle that is at least partly
dependent upon fresh, brackish, or marine waters. Examples
include certain species of waterfowl, amphibians, fish, shell-
fish, and nutria.

(5) "Aquatic noxious weed" means an aquatic plant on
the state noxious weed lists in WAC 16-750-005, 16-750-
011, and 16-750-015.

(6) "Aquatic plant" means a native or nonnative emer-
gent, submersed, partially submersed, free-floating, or float-
ing-leaved plant species that is dependent upon fresh, brack-
ish, or marine water ecosystems and includes all stages of
development and parts.

(7) "Aquatic Plants and Fish pamphlet" means a docu-
ment that details the rules for aquatic noxious weed and
aquatic beneficial plant removal and control activities and
that serves as the hydraulic project approval for certain plant
removal and control activities in Washington state.

(8) "Artificial materials" means clean, inert materials
used to construct diversion structures for mineral prospect-
ing.

(9) "Associated human-made agricultural drainage facil-
ities" means dikes, drains, pumps, drainage tiles, and drain-
age pipe made by humans that protect agricultural land.

(10) "Authorized agent" means someone who is autho-
rized by the applicant to act on behalf of the applicant.

(11) "Bank" means any land surface landward of the
ordinary high water line next to a body of water and con-
strains the water except during floods. The term "bank" also
includes all land surfaces of islands within a body of water
that are below the flood elevation of the surrounding body of
water.

(12) "Bankfull width" means the width of the surface of
the water at the point where water just begins to overflow into
the active flood plain. In streams where there is no flood plain
it is often the width of a stream or river at the dominant chan-
nel forming flow that reoccurs every one to two years.

(13) "Beach area" means the beds between the ordinary
high water line and extreme low water.

(14) "Bed" means the land below (waterward of) the
ordinary high water lines of state waters. This definition does
not include irrigation ditches, canals, storm water runoff
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devices, or other artificial watercourses except where they
exist in a natural watercourse that has been artificially
altered.

(15) "Bed materials" means naturally occurring materi-
als such as gravel, cobble, rock, rubble, sand, mud, and
aquatic plants that form the beds of state waters. Bed materi-
als are also found in deposits or bars above the wetted perim-
eter of water bodies.

(16) "Board" means the pollution control hearings board
created in chapter 43.21B RCW.

(17) "Bottom barrier or screen" means sheets of syn-
thetic or natural fiber material used to cover and kill plants
growing on the bottom of a watercourse.

(18) "Boulder" means a stream substrate particle larger
than ten inches in diameter.

(19) "Bridge shadow" means the area under a bridge
defined by the shadow cast by the sun. This area may not
receive enough light and rain to support the plant growth
needed for biotechnical bank stabilization.

(20) "Channel bed width" means the width of the bank-
full channel, although bankfull may not be well defined in
some channels. For those streams which are nonalluvial or do
not have flood plains, the channel width must be determined
using features that do not depend on a flood plain.

(21) "Chronic danger" means a condition declared by the
county legislative authority in which any property, except for
property located on a marine shoreline, has experienced at
least two consecutive years of flooding or erosion that has
damaged or has threatened to damage a major structure,
water supply system, septic system, or access to any road or
highway.

(22) "Chronic danger HPA" means a written hydraulic
project approval issued in response to a chronic danger decla-
ration made by a county legislative authority.

(23) "Classify" means to sort aggregate by hand or
through a screen, grizzly, or similar device to remove the
larger material and concentrate the remaining aggregate.

(24) "Commission" means the Washington state fish and
wildlife commission.

(25) "Compensatory mitigation" means the restoration,
creation, enhancement, or preservation of aquatic resources
to compensate for adverse impacts that remain after all appro-
priate and practicable avoidance and minimization has been
achieved.

(26) "Concentrator" means a device used to physically or
mechanically separate the valuable mineral content from
aggregate.

(27) "Control" of an aquatic plant means to prevent all
seed production and to prevent the dispersal of all propaga-
tive parts capable of forming new plants.

(28) "County legislative authority" means a county com-
mission, council, or other legislative body.

(29) "Crevicing" means removing aggregate from cracks
and crevices using hand-held mineral prospecting tools or
water pressure.

(30) "Critical food fish or shellfish habitats" means those
habitats that are essential to fish life. These habitats include
habitats of special concern listed in WAC 220-660-100 and
220-660-320.
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(31) "Department" means the department of fish and
wildlife.

(32) "Design flood" means a stream discharge of a spe-
cific rate and probability best suited to ensure the project
design creates and shapes habitat or protects property and
structures to a given level of risk (e.g., the 100-year design
flood).

(33) "Director" means the director of the department of
fish and wildlife.

(34) "Ditch" means a wholly artificial watercourse or a
natural watercourse (waters of the state) altered by humans.

(35) "Diver-operated dredging" means the use of porta-
ble suction or hydraulic dredges held by SCUBA divers to
remove aquatic plants.

(36) "Dredging" means removal of bed material using
other than hand-held tools.

(37) "Early infestation" of an aquatic noxious weed
means a stage of development, life history, or area of cover-
age that makes one hundred percent control and eradication
likely to occur.

(38) "Emergency" means an immediate threat to life, the
public, property, or of environmental degradation.

(39) "Emergency HPA" means a verbal or written
hydraulic project approval issued in response to a declaration
of emergency.

(40) "Entrained" means the entrapment of fish into a
watercourse diversion that has no screen, into high velocity
water along the face of an improperly designed screen, or into
the vegetation cut by a mechanical harvester.

(41) "Equipment" means any device powered by internal
combustion; hydraulics; electricity, except less than one
horsepower; or livestock used as draft animals, except saddle
horses; and the lines, cables, arms, or extensions associated
with the device.

(42) "Eradication" of an aquatic noxious weed means to
eliminate it within an area of infestation.

(43) "Established ford" means a crossing place in a
watercourse that was in existence and used annually before
1986 or permitted by the department in or after 1986, and has
identifiable approaches on the banks.

(44) "Excavation line" means a line on the dry bed at or
parallel to the water's edge. The department determines the
distance from the water's edge for each project site. The exca-
vation line may change with water level fluctuations.

(45) "Excavation site" means the pit, furrow, or hole
from which aggregate is removed to process and recover min-
erals, or into which wastewater is discharged to settle out sed-
iments.

(46) "Excavation zone" means the area between the
excavation line and the bank or the center of the gravel bar.

(47) "Expedited HPA" means a written hydraulic project
approval issued in those instances where when normal permit
processing would result in a significant hardship for the
applicant or unacceptable damage to the environment.

(48) "Farm and agricultural land" means those lands
identified in RCW 84.34.020.

(49) "Filter blanket" means one or more layers of pervi-
ous materials (organic, mineral, or synthetic) designed and
installed to provide drainage, yet prevent the movement of
soil particles by flowing water.
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(50) "Fish conservation bank" means a habitat creation,
restoration, or enhancement project intended to provide a
bank of credits to compensate for unavoidable impacts to
habitat that supports fish life from future development proj-
ects. Fish conservation banks are managed to optimize
desired habitat for ESA-listed and at-risk fish species.

(51) "Fish habitat" or "habitat that supports fish life"
means habitat, which is used by fish life at any life stage at
any time of the year including potential habitat likely to be
used by fish life, which could reasonably be recovered by res-
toration or management and includes off-channel habitat.

(52) "Fish habitat enhancement project" means a hydrau-
lic project that meets criteria in RCW 77.55.181 (1)(a).

(53) "Fish habitat improvement structures" or "stream
channel improvements" means natural materials such as large
wood, rock, or synthetic materials such as chain or rope
placed in or next to bodies of water to improve existing con-
ditions for fish life. Examples are engineered logjams, large
woody material, and boulders.

(54) "Fish guard" means a device installed at or near a
surface water diversion head gate, or on the intake of any
device used for pumping water from fish-bearing waters, to
prevent entrainment, injury, or death of fish life. Fish guards
physically keep fish from entering the diversion or pump
intake and do not rely on avoidance behavior.

(55) "Fish life" means all fish species, including food
fish, shellfish, game fish, unclassified fish and shellfish spe-
cies, and all stages of development of those species.

(56) "Fish passage improvement structure" means artifi-
cial structures that are used to provide passage through, over,
and/or around artificial barriers. They provide a graduated
change in gradient with refuge areas allowing fish to pass
barriers.

(57) "Fish screen" means "fish guard."

(58) "Flood gate" means a structure to control flooding
through which water flows freely in one direction but is pre-
vented from flowing in the other direction.

(59) "Food fish" means those species of the classes Oste-
ichthyes, Agnatha, and Chondrichthyes that must not be
fished for except as authorized by rule of the commission.

(60) "Forest practices hydraulic project" means a
hydraulic project that requires a forest practices application
or notification under chapter 76.09 RCW.

(61) "Frequent scour zone" means the area between the
wetted perimeter and the toe of the slope. The frequent scour
zone is comprised of aggregate, boulders, or bedrock.
Organic soils are not present in the frequent scour zone.

(62) "Freshwater area" means those state waters and
associated beds waterward of the ordinary high water line
that are upstream of stream and river mouths. Freshwater
areas also include all lakes, ponds, and tributary streams and
surface-water-connected wetlands that provide or maintain
habitat that supports life. This definition does not include irri-
gation ditches, canals, storm water treatment, and convey-
ance systems, or other entirely artificial watercourses, except
where they exist in a natural watercourse that has been altered
by humans.

(63) "Functional grating" means the percent open area of
the grating that is not covered or blocked by any objects such
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as structural components, framing wood, flotation tubs, or
objects placed on the surface of the grating.

(64) "Ganged equipment" means two or more pieces of
mineral prospecting equipment coupled together to increase
efficiency. An example is adding a second sluice to a high-
banker.

(65) "General provisions" means those provisions that
are in every HPA.

(66) "Gold and Fish pamphlet" means a document that
details the rules for conducting small-scale and other pros-
pecting and mining activities and that serves as the hydraulic
project approval for certain mineral prospecting and mining
activities in Washington state.

(67) "Habitat function" means the natural attributes of a
given habitat that support the fish life that rely upon that hab-
1tat.

(68) "Habitat value" means an estimate of habitat qual-
ity, ecologically important functions and the relative value of
the hydraulic project site within the watershed.

(69) "Hand-held equipment" means equipment held by
hand and powered by internal combustion, hydraulics, pneu-
matics, or electricity. Examples are chainsaws, drills, and
grinders.

(70) "Hand-held mineral prospecting tools" means:

(a) Tools used for mineral prospecting that are held by
hand and are not powered by internal combustion, hydraulics,
or pneumatics. Examples are metal detectors, shovels, picks,
trowels, hammers, pry bars, hand-operated winches, and bat-
tery-operated pumps specific to prospecting; and

(b) Vac-pacs.

(71) "Hand-held tools" means tools held by hand and are
not powered by internal combustion, hydraulics, pneumatics,
or electricity. Examples are shovels, rakes, hammers, pry
bars, and cable winches. This definition does not apply to
hand-held tools used for mineral prospecting. See "hand-held
mineral prospecting tools."

(72) "Hatchery" means any water impoundment or facil-
ity used for the captive spawning, hatching, or rearing of fish
life.

(73) "High-banker" means a stationary concentrator
operated outside the wetted perimeter of the body of water
from which the water is removed and that uses water supplied
by hand or by pumping. A high-banker consists of a sluice
box, hopper, and water supply. Aggregate is supplied to the
high-banker by means other than suction dredging. This defi-
nition excludes rocker boxes. See Figure 1.
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Figure 1: High-banker

(74) "High-banking" means using a high-banker to
recover minerals.

(75) "Hydraulic drop" means an abrupt drop in water
surface elevation.

(76) "Hydraulic project" means the construction or per-
formance of work that will use, divert, obstruct, or change the
natural flow or bed of any of the salt or freshwaters of the
state.

(77) "Hydraulic project approval" or "HPA" means:

(a) A written approval for a hydraulic project issued
under this chapter and signed by the director of the depart-
ment or the director's designee; or

(b) A verbal approval for an emergency hydraulic project
issued under this chapter by the director of the department or
the director's designee; or

(c) The following printed pamphlet approvals:

(1) A "Gold and Fish" pamphlet issued under this chapter
by the department, which identifies and authorizes specific
minor hydraulic project activities for mineral prospecting and
placer mining; or

(i1) An "Aquatic Plants and Fish" pamphlet issued under
this chapter by the department, which identifies and autho-
rizes specific aquatic plant removal and control activities.

(78) "Imminent danger" means a threat by weather,
water flow, or other natural conditions that is likely to occur
within sixty days of a request for a permit application.

(79) "In-lieu fee (ILF) program" means a state or federal
certified program authorizing a person pay a fee to a third
party instead of conducting project-specific mitigation or
buying credits from a mitigation or fish conservation bank.

(80) "In-water blasting" means the use of explosives on,
under, or in waters of the state, or in any location adjacent to
the waters of the state, where blasting could impact fish life
or habitat that supports fish life.
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81) "Job site" means the area of ground including and

g g
immediately adjacent to the area where work is conducted
under an HPA. For mineral prospecting and placer mining
projects, the job site includes the excavation site.

(82) "Joint aquatic resources permit application" or
"JARPA" means a form provided by the department and
other agencies that a person may submit to request a written
HPA for a hydraulic project.

(83) "Lake" means any natural standing fresh waters or
artificially impounded natural fresh waters of the state,
except impoundments of the Columbia and Snake rivers.

(84) "Large woody material" means trees or tree parts
larger than four inches in diameter and longer than six feet, or
rootwads, wholly or partially waterward of the ordinary high
water line.

(85) "Macroalgae" means any of the nonvascular aquatic
plant species (the red, green, or brown seaweeds) that can be
seen without using a microscope. They may be attached to
the substrate or other macroalgae by a holdfast, or found
drifting individually or in mats.

(86) "Maintenance" means repairing, remodeling, or
making minor alterations to a facility or project to keep the
facility or project in properly functioning and safe condition.

(87) "Major modification" means any change to a
hydraulic project approval that is not a minor modification.

(88) "Marina" means a public or private facility provid-
ing boat moorage space, fuel, or commercial services. Com-
mercial services include overnight or live-aboard boating
accommodations.

(89) "Marine terminal" means a public or private com-
mercial wharf located in navigable waters of the state and
used, or intended to be used, as a port or facility for storing,
handling, transferring, or transporting goods to and from ves-
sels.

(90) "Mean annual flood" means the average of all the
annual peak floods of record.

(91) "Mean higher high water" or "MHHW" means the
tidal elevation obtained by averaging each day's highest tide
at a particular location over a period of nineteen years, as
determined by National Oceanic and Atmospheric Adminis-
tration (NOAA). It is measured from mean lower low water,
which is a reference datum used to delineate waters of the
state in saltwater areas.

(92) "Mean lower low water" or "MLLW" means the 0.0
feet tidal elevation, as determined by NOAA. It is determined
by averaging each day's lowest tide at a particular location
over a period of nineteen years. MLLW is a reference datum
used to delineate waters of the state in saltwater areas. NOAA
provides detailed information on their "Tides, Currents, and
Predictions" web site.

(93) "Mechanical harvesting and cutting" means par-
tially removing or controlling aquatic plants by using aquatic
mechanical harvesters, which cut and collect aquatic plants,
and mechanical cutters, which only cut aquatic plants.

(94) "Mineral prospect" or "mineral prospecting" means
to excavate, process, or classify aggregate using hand-held
mineral prospecting tools and mineral prospecting equip-
ment.

(95) "Mineral prospecting equipment" means any natural
or manufactured device, implement, or animal (other than the
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human body) used in any aspect of prospecting for or recov-
ering minerals.

(96) "Mini high-banker" means a high-banker with a rif-
fle area of three square feet or less. See Figure 2.

Figure 2: Mini high-banker

(97) "Mini rocker box" means a rocker box with a riffle
area of three square feet or less. See Figure 3.

Figure 3: Mini rocker box (top view and bottom view)

(98) "Mining" means the production activity that follows
mineral prospecting.

(99) "Minor modification" means a small change in work
timing or plans and specifications of a hydraulic project.

(100) "Mitigation" means sequentially avoiding impacts,
minimizing impacts, and compensating for remaining
unavoidable impacts to fish life or habitat that supports fish
life.

(101) "Mitigation bank" means a site where wetlands or
other aquatic resources are restored, created, enhanced, or
preserved. The bank exists expressly to provide compensa-
tory mitigation before unavoidable impacts to wetlands or
other aquatic resources occur.

(102) "Mitigation sequence" means the successive steps
that the department and the applicant must consider and
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implement to protect fish life when constructing or perform-
ing work. These steps must be considered and implemented
in the order listed:

(a) Avoid the impact altogether by not taking a certain
action or parts of an action.

(b) Minimize unavoidable impacts by limiting the degree
or magnitude of the action and its implementation by using
appropriate technology or by taking steps to reduce impacts.

(c) Rectify the impact by repairing, rehabilitating, or
restoring the affected environment.

(d) Reduce or eliminate the impact over time.

(e) Compensate for remaining unmitigated impacts by
replacing, enhancing, or providing substitute resources or
environments.

(f) Monitor the impact and take appropriate corrective
measures to reach the identified goal.

(103) "Multiple site permit" means a hydraulic project
approval issued to a person under RCW 77.55.021 for
hydraulic projects occurring at more than one specific loca-
tion and which includes site-specific requirements.

(104) "Natural conditions" means environmental situa-
tions that occur or are found in nature. This does not include
artificial or manufactured conditions.

(105) "Nearshore" means shallow waters where sunlight
reaching the bed is sufficient to support the growth of sub-
merged aquatic vegetation.

(106) "Nearshore zone" means the three critical "edge"
habitats as follows: The edge between upland and aquatic
environments, the edge between the shallow productive zone
and deep water, and the edge between fresh and marine
waters.

(107) "No net loss" means:

(a) Sequentially for avoiding impacts, minimizing
unavoidable impacts, and compensating for remaining
adverse impacts to fish life.

(b) Sequentially avoiding impacts, minimizing unavoid-
able impacts, and compensating for net loss of habitat func-
tions necessary to sustain fish life.

(c) Sequentially avoiding impacts, minimizing unavoid-
able impacts, and compensating for loss of area by habitat
type.

(d) Mitigation required to achieve no net loss should
benefit the fish life being impacted.

(108) "Ordinary high water line" or "OHWL" means the
mark on the shores of all water that will be found by examin-
ing the bed and banks and ascertaining where the presence
and action of waters are so common and usual, and so long
continued in ordinary years as to mark upon the soil or vege-
tation a character distinct from the abutting upland. Provided,
that in any area where the ordinary high water line cannot be
found, the ordinary high water line adjoining saltwater is the
line of mean higher high water and the ordinary high water
line adjoining freshwater is the elevation of the mean annual
flood.

(109) "Pan" means an open metal or plastic dish operated
by hand to separate gold or other minerals from aggregate by
washing the aggregate. See Figure 4.
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Figure 4: Pan

(110) "Panning" means the use of a pan to wash aggre-
gate.

(111) "Permanent ford" means a ford approved by the
department that is in place for more than one operating sea-
son.

(112) "Person" means an applicant, authorized agent,
permittee, or contractor. The term person includes an individ-
ual, a public or private entity, or organization.

(113) "Placer" means a glacial or alluvial deposit of
gravel or sand containing eroded particles of minerals.

(114) "Pool" means a portion of the stream with reduced
current velocity, often with water deeper than the surround-
ing areas.

(115) "Power sluice" means "high-banker."

(116) "Power sluice/suction dredge combination" means
a machine that can be used as a power sluice, or with minor
modifications, as a suction dredge. See Figure 5.

Figure 5: Power sluices/suction dredge combination
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(117) "Process aggregate" or "processing aggregate"
means the physical or mechanical separation of the valuable
mineral content within aggregate.

(118) "Prospecting" means the exploration for minerals
and mineral deposits.

(119) "Protection of fish life" means avoiding, minimiz-
ing unavoidable impacts, and compensating for remaining
impacts to fish life and the habitat that supports fish life
through mitigation sequencing.

(120) "Purple loosestrife" means Lythrum salicaria and
Lythrum virgatum as classified in RCW 17.10.010(10) and
defined in RCW 17.26.020 (5)(b).

(121) "Qualified professional” means a scientist, engi-
neer, or technologist specializing in a relevant applied sci-
ence or technology including fisheries or wildlife biology,
engineering, geomorphology, geology, hydrology, or hydro-
geology. This person may be certified with an appropriate
professional organization, and acting under that association's
code of ethics and subject to disciplinary action by that asso-
ciation. A qualified professional can also be someone who,
through demonstrated education, experience, accreditation,
and knowledge relevant to the particular matter, may be rea-
sonably relied on to provide advice within that person's area
of expertise. This definition does not supersede other state
laws that govern the qualifications of professionals that per-
form hydraulic projects.

(122) "Redd" means a nest made in gravel, consisting of

a depression dug by a fish for egg deposition, and associated
gravel mounds. See Figure 6.

Undisturbed
Gravel

Depth
(in feet)

Figure 6: Cross-section of a typical redd

(123) "Rehabilitation" means major work required to
restore the integrity of a structurally deficient or functionally
obsolete structure. This can include partial replacement of a
structure.

(124) "Replacement" means the complete removal of an
existing structure and construction of a substitute structure in
the same general location.
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(125) "Riffle" means:

(a) The bottom of a concentrator containing a series of
interstices or grooves to catch and retain a mineral such as
gold; or

(b) A short, relatively shallow and coarse-bedded length
of stream over which the stream flows at higher velocity and
higher turbulence than it normally does in comparison to a
pool.

(126) "River" means "watercourse."

(127) "Riparian zones" means the land adjacent to
streams, rivers, ponds, lakes, and those wetlands whose soils
and vegetation are influenced by ponded or channelized
water. They are the transition areas between aquatic and
upland habitats often with elements of both ecosystems.

(128) "Rocker box" means a nonmotorized concentrator
consisting of a hopper attached to a cradle and a sluice box
operated with a rocking motion. See Figure 7.

Figure 7: Rocker box

(129) "Rotovation" means the use of aquatic rotovators,
machines that have underwater rototiller-like blades, to
uproot aquatic plants as a means of control.

(130) "Roughened channel" means to construct a chan-
nel of a graded mix of sediment with enough roughness and
hydraulic diversity to achieve fish passage. Roughened chan-
nels are designed to resist erosion and are often built at a
steeper gradient than the prevailing channel.

(131) "Saltwater area" means those state waters and
associated beds waterward of the ordinary high water line in
Puget Sound, the Strait of Juan de Fuca and the open coast.
Saltwater areas include estuaries and other surface-water-
connected wetlands that provide or maintain habitat that sup-
port fish life. This definition does not include irrigation
ditches, canals, storm water treatment and conveyance sys-
tems, or other entirely artificial watercourses, except where
they exist in a natural watercourse that has been altered by
humans.

(132) "Scientific measurement devices" means devices
that measure and/or record environmental data, such as staff
gauges, tide gauges, water recording devices, water quality
testing and improvement devices, and similar instruments.

(133) "Seagrass" means native Zostera species, Ruppia
maritima, and Phyllospadix species.

(134) "Shellfish" means those species of marine and
freshwater invertebrates that have been classified and that
must not be taken except as authorized by rule of the commis-
sion. The term shellfish includes all stages of development
and the bodily parts of shellfish species.
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(135) "Sluice" means a trough equipped with riffles
across its bottom used to recover gold and other minerals
with the use of flowing water. See Figure 8.

Figure 8: Sluice

(136) "Spartina" means Spartina alterniflora, Spartina
anglica, Spartina x townsendii, and Spartina patens as classi-
fied in RCW 17.10.010(10) and defined in RCW 17.26.020
(5)(@).

(137) "Special provisions" means those requirements
that are part of a HPA, are site- or project-specific, and sup-
plement or amend the technical provisions.

(138) "Spiral wheel" means a hand-operated or battery-
powered rotating pan used to recover gold and minerals with
the use of water. See Figure 9.

Figure 9: Spiral wheel

(139) "Stable slope" means a slope without measurable
evidence of slumping, sloughing, or other movement. Stable
slopes will not show evidence of landslides, uprooted or tilted
trees, exposed soils, water-saturated soils, and mud, or the
recent erosion of soils and sediment. Woody vegetation is
typically present on stable slopes.
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(140) "Suction dredge" means a machine used to move
submerged aggregate by hydraulic suction. The aggregate is
processed through an attached sluice box to recover gold and
other minerals. See Figure 10.

Figure 10: Suction dredge

(141) "Suction dredging" means using a suction dredge
to recover gold and other minerals.

(142) "Tailings" means the waste material that remains
after processing aggregate to remove valuable mineral con-
tent.

(143) "Temporary ford" means a ford that is in place for
no more than one operating season or less.

(144) "Tide gate" means a one-way check valve that pre-
vents the backflow of tidal water.

(145) "Toe of the bank" means the distinct break in slope
between the stream bank or shoreline and the stream bottom
or marine beach or bed, excluding areas of sloughing. For
steep banks that extend into the water, the toe may be sub-
merged waterward of the ordinary high water line. For artifi-
cial structures, such as jetties or bulkheads, the toe refers to
the base of the structure where it meets the stream bed or
marine beach or bed.

(146) "Toe of the slope" means the base or bottom of a
slope at the point where the ground surface abruptly changes
to a significantly flatter grade.

(147) "Unimpeded fish passage" means the free move-
ment of all fish species at any mobile life stage around or
through a human-made or natural structure.

(148) "Unstable slope" means a slope with visible or
measurable evidence of slumping, sloughing, or other move-
ment. Evidence of unstable slopes includes landslides,
uprooted or tilted trees, exposed soils, water-saturated soils,
and mud, or the recent erosion of soils and sediment. Woody
vegetation is typically not present on unstable slopes.
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(149) "Vac-pac" means a motorized, portable vacuum
that you use for prospecting. See Figure 11.

Figure 11: Vac-pac

(150) "Water crossing structures" means structures that
span over, through, or under a watercourse. Examples are
bridges, culverts, conduits, and fords.

(151) "Water right" means a certificate of water right, a
vested water right or a claim to a valid vested water right, or
a water permit, under Title 90 RCW.

(152) "Water body" means "waters of the state."

(153) "Watercourse," "river" or "stream" means any por-
tion of a stream or river channel, bed, bank, or bottom water-
ward of the ordinary high water line of waters of the state.
Watercourse also means areas in which fish may spawn,
reside, or pass, and tributary waters with defined bed or banks
that influence the quality of habitat downstream. Water-
course also means waters that flow intermittently or that fluc-
tuate in level during the year, and the term applies to the
entire bed of such waters whether or not the water is at peak
level. A watercourse includes all surface-water-connected
wetlands that provide or maintain habitat that supports fish
life. This definition does not include irrigation ditches,
canals, storm water treatment and conveyance systems, or
other entirely artificial watercourses, except where they exist
in a natural watercourse that has been altered by humans.

(154) "Waters of the state" or "state waters" means all
salt and freshwaters waterward of the ordinary high water
line and within the territorial boundary of the state.

(155) "Weed rolling" means the use of a mechanical
roller designed to control aquatic plant growth.

(156) "Wetland(s)" is as defined in RCW 90.58.030.

(157) "Wetted perimeter" means the areas of a water-
course covered with water. The wetted perimeter varies with
flow, discharge, and tides.
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(158) "Woody vegetation" means perennial trees and
shrubs having stiff stems and bark. Woody vegetation does
not include grasses, forbs, or annual plants.

(159) "Written notice" or "written notification" means a
communication through U.S. mail or e-mail.

NEW SECTION

WAC 220-660-040 Applicability of hydraulic project
approval authority. (1) When an HPA is required: A per-
son must obtain an HPA from the department before conduct-
ing a hydraulic project, unless the activity is exempt from this
requirement as provided in subsection (2) of this section.

(2) No HPA is required for the following hydraulic
projects:

(a) Installing oyster stakes, boundary markers, or prop-
erty line markers by hand or with hand-held tools;

(b) Driving across an established ford (RCW 77.55.031);

(¢) Remedial actions by the department of ecology or a
person under a consent decree, order, or agreed order under
RCW 70.105D.090 (RCW 77.55.061). Although no HPA is
required, the department of ecology must ensure compliance
with the substantive requirements of this chapter;

(d) Landscape management plans approved by the
department and the department of natural resources under
RCW 76.09.350(2) serve as an HPA for the life of the plan if
fish are selected as one of the public resources covered under
the plan (RCW 77.55.201);

(e) Removing derelict fishing gear according to the
guidelines described in RCW 77.12.865 (RCW 77.55.041);

(f) Removing crab pots and other shellfish gear under a
permit issued under RCW 77.70.500;

(g) An activity conducted solely to remove or control
Spartina (RCW 77.55.051);

(h) An activity conducted solely to remove or control
purple loosestrife performed with hand-held tools, hand-held
equipment, or equipment carried by a person (RCW 77.55.-
051);

(1) Installing or removing a portable boat hoist in a lake
if the hoist:

(1) Is not permanently installed;

(i1) Does not have a frame length greater than fifteen
feet;

(ii1) Does not have armoring or other structures installed
for a foundation or protection;

(iv) Does not have a canopy;

(v) Is not installed or removed using equipment operated
on the bed;

(vi) Is not installed at the inlet or outlet of any stream;

(vii) Does not require any dredging, filling, pile driving,
or any other bed modifications during installation or removal;

(viii) Is not modified during or after installation by add-
ing docks, ramps, floats, or other structures that add surface
area to the hoist or allow for moorage of additional water-
craft; and

(ix) Is not installed in any of the following sockeye
salmon-bearing lakes during times of the year when spawn-
ing and egg incubation is occurring in beach areas:
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Table 1

Authorized Work Times to Install Portable Boat Hoists in

Lakes with Sockeye Spawning Beaches

Lake Name and Water
Resource Inventory Area
((WRIA) in parentheses)

Authorized Work Times

Baker (04) June 15 - August 15
Cle Elum (39) September 1 - March 31
Osoyoos (49) May 15 - September 30
Ozette (20) August 1 - October 31
Pleasant (20) August 1 - October 31
Sammamish (08) July 15 - September 30
Washington (08) July 15 - September 30

(j) Installing, maintaining, or removing scientific mea-
surement devices if:

(i) All work conducted waterward of the OHWL is done
by hand or with hand-held tools;

(i1) The project does not create a blockage to fish pas-
sage, even temporarily; and

(iii) The project does not include dewatering the job site,
placing fill or concrete, or excavating or grading the bed or
bank.

(k) Forest practices hydraulic projects, as defined in
chapter 76.09 RCW and governed in Title 222 WAC; and

(1) Installation or maintenance of tideland and floating
private sector commercial fish and shellfish culture facilities
(RCW 77.12.047). However, an HPA is required to construct
accessory hydraulic structures, such as bulkheads or boat
ramps.

NEW SECTION

WAC 220-660-050 Procedures—Hydraulic project
approvals. (1) Description:

(a) There are six categories of HPAs: Standard, emer-
gency, imminent danger, chronic danger, expedited, and
pamphlet. These categories are discussed in more detail
throughout this section. Most HPAs issued by the department
are standard HPAs. Guidance for applying for an HPA is pro-
vided on the department's web site.

(b) HPAs do not exempt a person from obtaining other
necessary permits and following the rules and regulations of
local, federal, and other Washington state agencies.

(2) Fish life concerns: Construction and other work
activities in or near water bodies can kill or injure fish life
directly and can damage or destroy habitat that supports fish
life. Damaged or destroyed habitat can continue to cause lost
fish life production for as long as the habitat remains altered.
HPAs help ensure construction and other work is done in a
manner that protects fish life.

(3) Standard HPA:

(a) The department issues a standard HPA when a
hydraulic project does not qualify for an emergency, immi-
nent danger, chronic danger, expedited or pamphlet HPA. An
individual standard HPA is limited to a single project site.
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Some special types of standard HPAs may cover multiple
project sites.

(b) Special types of standard HPAs:

(1) Fish habitat enhancement project (FHEP) HPA.

(A) Projects must satisfy the requirements in RCW
77.55.181(1) to be processed as a fish habitat enhancement
project.

(B) Projects that are compensatory mitigation for a
development or other impacting project are not eligible. This
includes proposals for mitigation banks or in-lieu fee mitiga-
tion proposals. The sole purpose of the project must be for
fish habitat enhancement.

(C) The department may reject an FHEP proposed under
RCW 77.55.181 if the local government raises concerns
during the comment period that impacts from the project can-
not be mitigated by conditioning the HPA. The department
will reject an FHEP if the department determines that the size
and the scale of the project raises public health or safety con-
cerns. If the department rejects a project for streamlined pro-
cessing, the department must provide written notice to the
applicant and local government within forty-five days of
receiving the application.

(D) An applicant whose fish habitat enhancement project
is rejected may submit a new complete written application
with project modifications or additional information required
for streamlined processing. An applicant may request that the
department consider the project under standard HPA process-
ing procedures by submitting a new complete written appli-
cation for standard processing.

(1) Multisite HPA.

(A) A standard HPA may authorize work at multiple
project sites if:

(I) All project sites are within the same water resource
inventory area (WRIA) or tidal reference area;

(IT) The primary hydraulic project is the same at each site
so there is little variability in HPA provisions across all sites;
and

(IIT) Work will be conducted at no more than five project
sites to ensure department staff has sufficient time to conduct
site reviews.

(B) The department may make an exception for projects
the department has scoped prior to application submittal or
when no prepermit issuance site visits are needed.

(iii) General HPA.

(A) The department may issue general HPAs to govern-
ment agencies, organizations, or companies to perform the
same work in multiple water bodies across a large geographic
area.

(B) To qualify for a general HPA, projects must protect
fish life:

(I) Technical provisions in the HPA must fully mitigate
impacts to fish life;

(IT) The projects must be relatively simple so that the
HPA provisions are the same across all sites, and can there-
fore be permitted without site-specific provisions; and

(ITI) The projects must have little or no variability over
time in site conditions or work performed.

(C) The general HPA will include a requirement that
notice be given to the department when activities utilizing
heavy equipment begin. The department may waive this
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requirement if the permittee and department meet annually to
review scheduled activities for the upcoming year.

(D) The department and the applicant may negotiate the
scope and scale of the project types covered. The department
and the applicant must agree on the fish protection provisions
required before the application is submitted.

(E) The department may reject applications for a general
HPA if:

(I) The proposed project does not meet the eligibility
requirements described in subsection (3)(b)(iii)(B) of this
section; or

(IT) The department and the applicant cannot agree on
the fish protection provisions.

(F) The department must provide written notice of rejec-
tion of a general HPA application to the applicant. The appli-
cant may submit a new complete written application with
project modifications or additional information required for
department consideration under standard HPA processing
procedures.

(iv) "Model" HPA.

(A) The department will establish a "model" HPA appli-
cation and permitting process for qualifying hydraulic proj-
ects. To qualify, an individual project must comply with the
technical provisions established in the application. Hydraulic
projects that qualify for the model process must:

(I) Fully mitigate impacts to fish life in the technical pro-
visions of the HPA;

(II) Be a low complexity project that minimizes misinter-
pretation of the HPA provisions allowing the HPA to be per-
mitted without site-specific provisions; and

(IIT) Meet all of the eligibility requirements described in
the model application.

(B) If needed to confirm project eligibility, the depart-
ment may conduct a site visit before approving or rejecting a
model application.

(C) The department may reject applications for model
HPAs if:

(I) The plans and specifications for the project are insuf-
ficient to show that fish life will be protected; or

(IT) The applicant or authorized agent does not fill out
the application completely or correctly.

(D) The department must provide written notice of rejec-
tion of an application to the applicant. The applicant may
submit a new complete written application with project mod-
ifications or additional information required for department
consideration under standard HPA processing procedures
under this section, or may submit a new model application if
the department rejected the application because the person
did not fill out the original application correctly.

(4) Emergency HPA:

(a) Declaring an emergency.

(i) Authority to declare an emergency, or continue an
existing declaration of emergency, is conveyed to the gover-
nor, the department, or to a county legislative authority by
statute. An emergency declaration may be made when there
is an immediate threat to life, the public, property, or of envi-
ronmental degradation;

(i) The county legislative authority must notify the
department, in writing, if it declares an emergency;
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(iii)) Emergency declarations made by the department
must be documented in writing;

(iv) When an emergency is declared, the department
must immediately grant verbal approval upon request for
work to protect life or property threatened by waters of the
state because of the emergency, including repairing or replac-
ing a stream crossing, removing obstructions, or protecting
stream banks. The department may also grant written
approval if the applicant agrees.

(b) If the department issues a verbal HPA, the depart-
ment must follow up with a written HPA documenting the
exact provisions of the verbal HPA within thirty days of issu-
ing the verbal HPA.

(c) Compliance with the provisions of chapter 43.21C
RCW (State Environmental Policy Act) is not required for
emergency HPAs.

(d) The department may require a person to submit an as-
built drawing within thirty days after the hydraulic project
authorized in the emergency HPA is completed.

(e) Within ninety days after a hydraulic project autho-
rized in an emergency HPA is completed, any remaining
impacts must be mitigated or a mitigation plan must be sub-
mitted to the department for approval.

(5) Imminent danger HPA:

(a) Authority to declare imminent danger is conveyed to
the department or county legislative authority by statute. The
county legislative authority must notify the department in
writing if it determines that an imminent danger exists.

(b) Imminent danger declarations made by the depart-
ment must be documented in writing.

(c) When imminent danger exists, the department must
issue an expedited HPA upon request for work to remove
obstructions, repair existing structures, restore banks, and to
protect fish life or property.

(d) When imminent danger exists, and before starting
work, a person must submit a complete written application to
the department to obtain an imminent danger HPA. Compli-
ance with the provisions of chapter 43.21C RCW (State Envi-
ronmental Policy Act) is not required for imminent danger
HPAs.

(e) Imminent danger HPAs must be issued by the depart-
ment within fifteen calendar days after receiving a complete
written application. Work under an imminent danger HPA
must be completed within sixty calendar days of the date the
HPA is issued.

(f) Within ninety days after a hydraulic project autho-
rized in an imminent danger HPA is completed, any remain-
ing impacts must be mitigated or a mitigation plan must be
submitted to the department for approval.

(6) Chronic danger HPA:

(a) The department must issue a chronic danger HPA
upon request for work required to abate the chronic danger.
This work may include removing obstructions, repairing
existing structures, restoring banks, restoring road or high-
way access, protecting fish life, or protecting property.

(b) Authority to declare when a chronic danger exists is
conveyed to a county legislative authority by statute. A
chronic danger is a condition in which any property, except
for property located on a marine shoreline, has experienced at
least two consecutive years of flooding or erosion that has
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damaged or has threatened to damage a major structure,
water supply system, septic system, or access to any road or
highway.

(c) The county legislative authority must notify the
department in writing when it determines a chronic danger
exists.

(d) When chronic danger is declared, and before starting
work, a person must submit a complete written application to
the department to obtain a chronic danger HPA. Unless the
project also satisfies the requirements for fish habitat
enhancement projects identified in RCW 77.55.181 (1)(a)(ii),
compliance with the provisions of chapter 43.21C RCW
(State Environmental Policy Act) is required. Projects that
meet the requirements in RCW 77.55.181 (1)(a)(ii), will be
processed under RCW 77.55.181(3), and the provisions of
chapter 43.21C RCW will not be required.

(7) Expedited HPA:

(a) The department may issue an expedited HPA when
normal processing would result in significant hardship for the
applicant or unacceptable environmental damage would
occur.

(b) Before starting work, a person must submit a com-
plete written application to the department to obtain an HPA.

(c) Compliance with the provisions of chapter 43.21C
RCW (State Environmental Policy Act) is not required for
expedited HPAs. The department must issue expedited HPAs
within fifteen calendar days after receipt of a complete writ-
ten application. Work under an expedited HPA must be com-
pleted within sixty calendar days of the date the HPA is
issued.

(d) Within ninety days after a hydraulic project autho-
rized in an expedited HPA is completed, any remaining
impacts must be mitigated or a mitigation plan must be sub-
mitted to the department for approval.

(8) Pamphlet HPA:

(a) There are two pamphlet HPAs, Gold and Fish and
Aquatic Plants and Fish, that cover the most common types
of mineral prospecting and removing or controlling aquatic
plants, respectively. A person must follow the provisions in
the pamphlet. If a person cannot follow the provisions, or dis-
agrees with any provision, the permittee must apply for a
standard HPA before starting the hydraulic project.

(b) A person must review a pamphlet HPA before con-
ducting the authorized hydraulic project.

(c) When a pamphlet HPA is used, the permittee must
have the pamphlet HPA on the job site when conducting
work and the pamphlet must be immediately available for
inspection by the department upon request.

(d) All persons conducting the project must follow all
provisions of the pamphlet HPA.

(e) The department may grant exceptions to a pamphlet
HPA only if a person applies for a standard individual HPA
for the project.

(f) Pamphlet HPAs do not exempt a person from obtain-
ing other appropriate permits and following the rules and reg-
ulations of local, federal, and other Washington state agen-
cies.

(9) How to get an HPA:

(a) How to get a pamphlet HPA: A person can print a
pamphlet HPA from the department's web site. A person may
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also request a pamphlet HPA from the department either ver-
bally or in writing.

(b) How to get an emergency HPA: Upon an emergency
declaration, and before starting emergency work, a person
must obtain a verbal or written HPA from the department. A
complete written application is not required. However, a per-
son must provide adequate information describing the pro-
posed action. Compliance with the provisions of chapter
43.21C RCW (State Environmental Policy Act), is not
required for emergency HPAs. A person may request a verbal
or written emergency HPA from the biologist who issues
HPAs for the geographic area where the emergency is located
during normal business hours, Monday through Friday, 8:00
a.m. to 5:00 p.m. After business hours, a person must contact
the emergency hotline at 360-902-2537 to request an emer-
gency HPA.

(c) How to get a standard, expedited, or chronic danger
HPA:

(1) A person must submit a complete written application
to the department to obtain an HPA unless the project quali-
fies for one of the following:

(A) A pamphlet HPA, subsection (3) of this section; or

(B) An emergency HPA, subsection (5) of this section.

(i1) When applying for an HPA, a person must submit
one of the following application forms to the department:

(A) The electronic online application developed by the
department;

(B) The current version of the JARPA;

(C) The current version of the JARPA including the most
recent version of the application for streamlined processing
of fish habitat enhancement projects when applying for
streamlined processing under RCW 77.55.181. These may be
submitted to the department as attachments to the online
application form;

(D) The most recent version of the model HPA applica-
tion or other department-approved alternative applications
available from the department's public web site; or

(E) The current version of the JARPA if applying for
approval of a watershed restoration project under RCW
77.55.171. This may be submitted to the department as an
attachment to the online application form.

(iii) A complete application package for an HPA must
contain:

(A) A completed application form signed and dated by
the applicant, landowner or landowner representative, and the
authorized agent, if any. Completing and submitting the
application form through the department's online permitting
system is the same as providing signature and date, if all doc-
uments required during the online application process are
submitted to the department;

(B) Plans for the overall project;

(C) Complete plans and specifications for all aspects of
the proposed construction or work waterward of the mean
higher high water line in salt water, or waterward of the ordi-
nary high water line in fresh water;

(D) A description of the measures that will be imple-
mented for the protection of fish life, including any reports
assessing impacts from the hydraulic project to fish life and
habitat that supports fish life, and plans to mitigate those
impacts to ensure the project results in no net loss;
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(E) For a standard or chronic danger HPA application, a
copy of the written notice from the lead agency demonstrat-
ing compliance with any applicable requirements of the State
Environmental Policy Act under chapter 43.21C RCW,
unless otherwise provided for in chapter 77.55 RCW; or the
project qualifies for a specific categorical exemption under
chapter 197-11 WAC;

(F) Written approval by one of the entities specified in
RCW 77.55.181 if the applicant is proposing a fish enhance-
ment project;

(G) Payment of the application fee required under chap-
ter 77.55 RCW. This fee must be submitted with the applica-
tion or paid under a billing agreement established in advance
with the department unless the project is one of the following
project types that are exempt from the application fee:

(I) Project type approved under pamphlet permits;

(II) Mineral prospecting and mining;

(IIT) Projects on farm and agricultural land, as defined in
RCW 84.34.020;

(IV) Projects reviewed by a department biologist on con-
tract with the applicant; or

(V) Modification of permits issued for projects applied
for before July 10, 2012; and

(H) Applicants seeking approval under the farm and
agricultural land fee exemption must provide a copy of the
county assessor's classification of the property on which the
project occurs as farm and agricultural land as that term is
defined in RCW 84.34.020.

(iv) HPA application submission:

(A) A person must submit the complete application
package:

(D Using the department's online permitting system;

(IT) Sending the package via mail to:

Department of Fish and Wildlife
P.O. Box 43234
Olympia, Washington 98504-3234;

(IIT) E-mail: HP Aapplications@dfw.wa.gov;

(IV) Fax: 360-902-2946;

(V) Uploading to a file transfer protocol site acceptable
to the department; or

(VI) Hand-delivering to the department at 1111 Wash-
ington Street S.E., Olympia, WA 98504, Habitat Program,
Fifth Floor. The department will not accept applications sub-
mitted elsewhere or by other than the applicant or authorized
agent.

(B) Dimensions of printed documents submitted with the
application package may not be larger than eleven inches by
seventeen inches. Pages of documents submitted may not be
bound except by paper clips or other temporary fastening.

(C) A person must submit applications and supporting
documents with a combined total of thirty or more pages as
digital files rather than printed documents. All digital files
must be in formats compatible with Microsoft Word, Micro-
soft Excel, or Microsoft Access programs or in PDF, TIFF,
JPEG, or GIF formats.

(D) Applications submitted to the habitat program
during normal business hours are deemed received on the
date the habitat program receives the application. The depart-
ment may declare applications received by the habitat pro-
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gram after normal business hours as received on the next
business day.

(10) Incomplete applications:

(a) Within ten days of receipt of the application, the
department must determine whether an application meets the
requirements of this section. If the department determines the
application does not meet the requirements, the department
will provide written or e-mailed notification of an incomplete
application to the applicant or authorized agent. This written
or e-mailed notification must include a description of infor-
mation needed to make the application complete. The depart-
ment may return the incomplete application to the applicant
or authorized agent or hold the application on file until it
receives the missing information. The department will not
begin to process the application until it receives all informa-
tion needed to complete the application.

(b) The applicant or authorized agent must submit addi-
tional information in response to a written notification of
incomplete application through the department's online per-
mitting system or to the department's habitat program, Olym-
pia headquarters office. The department will not accept addi-
tional information submitted elsewhere or by other than the
applicant or authorized agent.

(c) The department may not process any application that
has been incomplete for more than six months. The depart-
ment must provide the applicant with written notification at
the time the application expires. The applicant or authorized
agent must submit a new complete application to receive fur-
ther consideration of the project.

(11) Refund of application fee: The application fee is
nonrefundable except when the application fee was paid but
the proposed project is not a hydraulic project and therefore
does not require an HPA, or the project is exempt from the
fee. Upon determination that an application qualifies for a
refund, the department must issue the refund within one
week.

(12) Application review period:

(a) Once the department determines an application is
complete, the department will provide to tribes and local,
state, and federal permitting or authorizing agencies a seven-
calendar-day review and comment period. The department
will not issue the HPA permit before the end of the review
period to allow all interested tribes and agencies to provide
comments to the department. The department may consider
all written comments received when issuing or provisioning
the HPA. The review period is concurrent with the depart-
ment's overall review period. Emergency, imminent danger,
expedited, and modified HPAs are exempt from the review
period requirement.

(b) Except for emergency, imminent danger, and expe-
dited HPAs, the department will grant or deny approval
within forty-five calendar days of the receipt of a complete
written application. The department will grant approval of
imminent danger and expedited HPAs within fifteen days of
the receipt of a complete written application. The department
will grant approval of emergency HPAs immediately upon
request if an emergency declaration has been made.

(13) Suspending the review period:

(a) An applicant or authorized agent may request a delay
in processing a standard HPA. The applicant or authorized
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agent must submit a written request for the delay through the
department's online permitting system or to the habitat pro-
gram's Olympia headquarters office. The department may not
accept delay requests submitted elsewhere or by a person
other than the applicant or authorized agent.

(b) If the department suspends the review period, the
department must immediately notify the applicant in writing
of the reasons for the delay. The department may suspend the
review period (with or without the applicant's concurrence)
if:

(i) The site is physically inaccessible for inspection or
not in a condition to be evaluated (i.e., snow cover, frozen);

(i1) The applicant or authorized agent remains unavail-
able or unable to arrange for a field evaluation of the pro-
posed project within ten working days of the department's
receipt of the application;

(iii) The applicant or authorized agent submits a written
request for a delay;

(iv) The department is issuing a permit for a storm water
discharge and is complying with the requirements of RCW
77.55.161 (3)(b); or

(v) The department is reviewing the application as part
of a multiagency permit streamlining effort, and all partici-
pating permitting and authorizing agencies and the permit
applicant agree to an extended timeline longer than forty-five
calendar days.

(c) The department may not process any application if
the application has been delayed for processing more than six
months for any of the reasons identified in subsection (13)(a)
or (b) of this section. The department must provide the appli-
cant with written notification at the time the application
expires. The applicant or authorized agent must submit a new
complete application to receive further consideration of the
project.

(14) Issuing or denying a hydraulic project approval:

(a) Protection of fish life is the only grounds upon which
the department may deny or provision an HPA, as provided
in RCW 77.55.021. The department may not unreasonably
withhold or condition approval of a permit. The HPA provi-
sions must reasonably relate to the project and must ensure
that the project provides proper protection for fish life. The
department may not impose provisions that attempt to opti-
mize conditions for fish life that are out of proportion to the
impact of the proposed project.

(b) The department may not deny an emergency, immi-
nent danger, chronic danger, or an expedited HPA, as pro-
vided in RCW 77.55.021. In addition, the department may
not deny an HPA for a project that complies with the condi-
tions of RCW 77.55.141. However, these projects must meet
the mitigation provisions in WAC 220-660-080 and the pro-
visions in WAC 220-660-100 through 220-660-450 that are
included in an HPA. The department will deny any other type
of HPA or request to change an existing HPA when the proj-
ect will not protect fish life, unless enough mitigation can be
assured by provisioning the HPA or modifying the proposal.
If the department denies approval, the department must pro-
vide the applicant with a written statement of the specific rea-
sons why and how the proposed project would adversely
affect fish life, as provided in RCW 77.55.021.
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(c) The department may place specific time limitations
on project activities in an HPA to protect fish life.

(d) The department may require a person to notify the
department before construction starts, upon project comple-
tion, or at other times that the department deems necessary
while the permit is in effect. The department may also require
a person to provide periodic written reports to assess permit
compliance.

(¢) The HPA must contain provisions that allow for
minor modifications to the work timing, plans, and specifica-
tions of the project without requiring the reissuance of the
permit, as long as the modifications do not adversely affect
fish life or the habitat that supports fish life. The permittee
should contact the habitat program's Olympia headquarters
office through e-mail or the department's online permit appli-
cation system to request a minor modification.

(f) A person may propose or conduct a hydraulic project
under an environmental excellence program agreement
authorized under chapter 43.21K RCW. These projects must
be applied for and permitted under the requirements of chap-
ter 43.21K RCW.

(15) Hydraulic project approval expiration time peri-
ods:

(a) Except for emergency, imminent danger, expedited,
and pamphlet HPAs, the department may grant standard
HPAs that are valid for up to five years. The permittee must
demonstrate substantial progress on construction of the por-
tion of the project authorized in the HPA within two years of
the date of issuance.

(b) Imminent danger and expedited HPAs are valid for
up to sixty days, and emergency HPAs are valid for the
expected duration of the emergency hydraulic project.

(c) Pamphlet HPAs remain in effect indefinitely until
modified or rescinded by the department.

(d) The following types of agricultural hydraulic project
HPAs remain in effect without the need for periodic renewal;
however, a person must notify the department before starting
work each year:

(i) Seasonal work that diverts water for irrigation or
stock watering; and

(i1) Stream bank stabilization projects to protect farm and
agricultural land if the applicant can show that the problem
causing the erosion occurs annually or more frequently. Evi-
dence of erosion may include history of permit application,
approval, or photographs. Periodic floodwaters alone do not
constitute a problem that requires an HPA.

(16) Requesting a time extension, renewal, or modifi-
cation of a hydraulic project approval:

(a) The permittee may request a time extension, renewal,
or modification of an active HPA. Before the HPA expires,
the permittee or authorized agent must submit a written
request through the department's online permitting system or
to the habitat program's Olympia headquarters office. The
department may not accept requests for delay, renewal, or
modification submitted elsewhere or by a person other than
the permittee or authorized agent. Written requests must
include the name of the applicant, the name of the authorized
agent if one is acting for the applicant, the control number of
the HPA, the date issued, the permitting biologist, the
requested changes to the HPA, the reason for the requested
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change, the date of the request, payment of the application fee
if the request is for a major modification and the original
application was subject to an application fee, and the
requestor's signature.

(b) Requests for time extensions, renewals, or modifica-
tions of HPAs are deemed received on the date received by
the department. The department may declare applications
submitted to habitat program after normal business hours as
received on the next business day.

(c) Within forty-five days of the requested change, the
department must approve or deny the request for a time
extension, renewal, or modification to an approved HPA.

(d) A permittee may request a modification or renewal of
an emergency HPA until the emergency declaration expires
or is rescinded. Requests for changes to emergency HPAs
may be verbal, but must contain all of the information in (a)
of this subsection except that modifications requiring an
application fee do not require payment of the fee at the time
of the request. The department will invoice the permittee
upon committing the HPA to writing.

(e) The department must not modify or renew an HPA
beyond the applicable five-year or sixty-day periods. A per-
son must submit a new complete application for a project
needing further authorization beyond these time periods.

(f) The department will issue a letter documenting an
approved minor modification(s) and a written HPA docu-
menting an approved major modification(s).

(17) Modifications of a hydraulic project approval
initiated by the department:

(a) After consulting with the permittee, the department
may modify an HPA because of changed conditions. The
modification becomes effective immediately upon issuance
of a new HPA.

(b) For hydraulic projects that divert water for agricul-
tural irrigation or stock watering, or when the hydraulic proj-
ect or other work is associated with stream bank stabilization
to protect farm and agricultural land as defined in RCW
84.34.020, the department must show that changed condi-
tions warrant the modification in order to protect fish life.

(c) The department may not charge an application fee for
modifications to HPAs initiated by the department.

(18) Requesting a transfer of a hydraulic project
approval: An HPA is not transferable to another person. A
person wishing to conduct a hydraulic project must submit a
new complete application package.

NEW SECTION

WAC 220-660-060 Integration of hydraulic project
approvals and forest practices applications. (1) Descrip-
tion:

(a) In 1999, the Forests and Fish Report and Engrossed
Substitute House Bill 2091, which amended the Forest Prac-
tices Act, chapter 76.09 RCW, envisioned a more integrated
approach to permitting hydraulic projects that also require
forest practices applications (FPAs). In May 2001, the forest
practices board adopted permanent forest practices rules in
Title 222 WAC, which incorporated fish protection measures
normally included in hydraulic project approvals (HPAs) for
projects in nonfish-bearing waters.
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(b) In April 2012, the Washington state legislature,
through Second Engrossed Substitute Senate Bill 6406,
amended the Forest Practices Act in chapter 76.09 RCW and
the hydraulic code statutes in chapter 77.55 RCW. The
amendment resulted in the intergration of the hydraulic code
rule fish protection standards (Title 220 WAC) into the forest
practices rules for hydraulic projects in fish-bearing waters
on forest land. As codified in RCW 77.55.361 and 76.09.040,
the requirements of the hydraulic code rules no longer apply
to any forest practices hydraulic project. The amended stat-
utes also include a requirement that the department adopt
rules establishing the procedures for the concurrence review
process. This process is outlined in subsection (3) of this sec-
tion.

(2) General review and comment on forest practices
hydraulic projects:

(a) The department may review and provide comments
on any FPA.

(b) For FPAs that include a forest practices hydraulic
project involving fish-bearing waters or shorelines of the
state, the department must review the forest practices hydrau-
lic projects and either provide comments to the department of
natural resources (DNR), or document that the review has
occurred without the need for comments. Before comment-
ing, the department will strive to communicate with the appli-
cant regarding any concerns relating to consistency with fish
protection standards. The department will also strive to main-
tain communications with DNR as concerns arise and to
inform DNR of communications with applicants.

(c) The department will encourage forest landowners to
consult with department biologists, including site visits as
needed, before submitting an FPA containing a hydraulic
project. This will help ensure that project design plans and
specifications meet fish protection standards. The intent of
preapplication collaboration with the department is to pro-
vide more efficient and successful outcomes for forest land-
owners and their proposed hydraulic projects. In addition to
the general review and comment process for forest practices
hydraulic projects described in this subsection, hydraulic
projects meeting the criteria described in subsection (3)(a) of
this section will follow the concurrence review process.

(3) Concurrence review process:

(a) The department must review forest practices hydrau-
lic projects meeting the following criteria and provide written
comments to DNR on the project's ability to meet fish protec-
tion standards:

(i) Culvert installation or replacement, and repair at or
below the bankfull width, as that term is defined in WAC
222-16-010 on July 10, 2012, in fish-bearing rivers and
streams that exceed five percent gradient;

(i1) Bridge construction or replacement, and repair at or
below the bankfull width, of fish-bearing unconfined
streams; or

(iii) Fill within the 100-year flood level, as that term is
defined in WAC 222-16-010, of fish-bearing unconfined
streams.

(b) After the department receives notification from DNR
that an FPA includes one or more hydraulic projects meeting
the criteria in subsection (3)(a) of this section, the department
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has thirty days to review the forest practices hydraulic proj-
ect(s) for consistency with fish protection standards.

(c) Within five business days after notification from
DNR, or as soon as possible thereafter, the department will
determine if all information needed to assess the hydraulic
project's consistency with fish protection standards is
included in the application.

(d) If information is missing, the department will imme-
diately contact the applicant to request the missing informa-
tion. The department will also provide written notification to
DNR, indicating that specific information is missing and that
the applicant has been notified. If the applicant fails to pro-
vide missing information in a timely manner so that the
department can complete its review within the required
thirty-day time frame, the department may issue a nonconcur-
rence on a proposed project.

(e) If, during the thirty-day concurrence review period,
the department determines that a forest practices hydraulic
project may not be consistent with fish protection standards,
the department will attempt to work with the applicant to
modify the proposed project. The department will strive to
include DNR on site visits with the applicant as needed.

(f) The department must provide written notification of
concurrence or nonconcurrence to DNR within the thirty-day
review period, stating whether or not the hydraulic project is
consistent with fish protection standards. As part of the writ-
ten notification to DNR, the department must provide infor-
mation about the outcomes of any meetings with the appli-
cant, including agreements or disagreements, any missing
information requested, and any proposed changes needed to
meet fish protection standards.

(g) The department will recommend that DNR disap-
prove the FPA when efforts described in subsection (3)(¢) of
this section have not resulted in a successful outcome, the
project will result in direct or indirect harm to fish life, and
enough mitigation cannot be assured by modifying the
hydraulic project proposal or by DNR's agreement to add
appropriate conditions to the FPA.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 220-660-070 Changes to hydraulic project
approval technical provisions. (1) The department may
modify or delete technical provisions in this chapter through
establishing conditions on an HPA permit when any of the
following is demonstrated:

(a) There is no logical application to a project;

(b) A person provides an alternative to the provision that
demonstrates that it provides equal or greater protection for
fish life;

(c) Enforcement of the original provision would result in
denial of an HPA when there is enough mitigation defined to
allow the project;

(d) The modification or deletion of the provision will not
cause a loss of or injury to fish life, or the loss or permanent
degradation of the habitat that supports fish life;

WSR 15-02-029

(e) The proposed hydraulic project is part of an approved
cleanup action under Model Toxics Control Act, Comprehen-
sive Environmental Response Compensation and Liability
Act, or Superfund Amendment and Reauthorization Act;

(f) The technical provision or provisions conflict with
applicable local, state, or federal regulations that provide
equal or better protection for fish life;

(g) The technical provision or provisions are not feasible
due to geological, engineering or environmental constraints
or safety concerns; or

(h) New scientific information is made available that
demonstrates the project will result in equal or greater protec-
tion of fish life, and the habitat that supports fish life.

(2) The department may add conditions on the HPA per-
mit to protect fish life as needed to address project-specific or
site-specific impacts not adequately mitigated by the techni-
cal provisions. However, all provisions must relate to the
project and be proportional to the impact of the project. The
HPA will include all of the technical provisions with which a
person will be required to comply.

NEW SECTION

WAC 220-660-080 Mitigation requirements for
hydraulic projects. (1) Description: The department
defines mitigation as sequentially avoiding impacts, mini-
mizing and rectifying unavoidable impacts, and compensat-
ing for remaining impacts. This mitigation must achieve no
net loss.

(2) Fish life concerns: Work conducted in or near water
can negatively impact fish life. Best management practices
such as proper design and siting, construction timing, isolat-
ing the work area, sediment and erosion control, water-qual-
ity management, and revegetation can avoid, minimize, and
rectify many of these impacts. These best management prac-
tices are reflected in the technical provisions. However,
remaining impacts may require compensation to offset the
loss of fish life and habitat that supports fish life.

(3) Mitigation requirements:

(a) The department must determine if the project actions
proposed will mitigate for the project impacts to fish life and
the habitat that supports fish life based on available informa-
tion.

(b) A person must pay for any surveys, studies, or reports
required by the department to determine if the hydraulic proj-
ect mitigates impacts to fish life and the habitat that supports
fish life. When required, the department will provide a writ-
ten explanation of why the information is required and what
standards or protocols the applicant must follow.

(c) All work subject to this chapter must achieve no net
loss through a sequence of mitigation actions. However, the
department may not impose permit conditions that attempt to
optimize conditions for fish life that are out of proportion to
the impact of the proposed project.

(d) Mitigation includes all of the action steps in the miti-
gation sequence.

(e) Compensatory mitigation is not required for hydrau-
lic projects if other actions in the mitigation sequence are
taken that avoid or offset impacts to fish life.
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(f) The department may require advance mitigation if an
experimental mitigation technique is being performed. If
required, the advance mitigation should be fully functional
prior to the project impacts.

(g) All maintenance work must comply with the applica-
ble common technical construction provisions and project-
specific and site-specific construction provisions. Mainte-
nance work that rehabilitates and replaces a structure must
also comply with the applicable common technical design
provisions.

(h) Replacement of any portion of any structure must
comply with the requirements in this chapter governing mate-
rials that may be used.

(4) Compensatory mitigation:

(a) The department may determine that compensatory
mitigation actions are needed to offset impacts remaining
after other actions in the mitigation sequence are completed.

(b) When compensatory mitigation is needed to offset
impacts, the department prefers compensatory mitigation
actions that restore impacted habitat types and functions on-
site or immediately adjacent to the impact site. If mitigation
actions on or near the project site cannot mitigate the project
impacts, then the department prefers compensatory mitiga-
tion actions at another location benefit the same fish life pop-
ulations, habitat types and functions as those impacted by the
project. However, the department must give due consider-
ation to any compensatory mitigation proposal that improves
the overall habitat functions in the watershed for the affected
fish life populations at the project site.

(c) At the request of the project proponent, the depart-
ment must accommodate the mitigation needs of the infra-
structure or noninfrastructure development, including pro-
posals or portions of proposals that are explored or developed
in RCW 90.74.040. However, the department will not
approve compensatory mitigation that does not provide equal
or better habitat functions, value and quantity by habitat type.

(d) The department will evaluate mitigation credits and
debits on a scientifically valid measure of habitat function,
value, and quantity by habitat type. Compensatory mitigation
must also compensate for temporal losses, uncertainty of per-
formance, loss of habitat quantity by habitat type, and differ-
ences in habitat functions and value.

(e) The department will consider the use of credits from
an approved programmatic option such as a state or federal
certified fish conservation bank, a joint 404/401 mitigation
and fish conservation bank, or in-lieu fee program as a form
of compensation only after the standard mitigation sequenc-
ing has been applied at the impact site. These credits should
benefit the same fish life populations as those impacted by
the hydraulic project.

(f) For calculating compensatory mitigation require-
ments under this chapter, the environmental baseline is habi-
tat conditions at the time the HPA application is submitted.
However, this baseline does not apply to hydraulic projects
constructed illegally. Structures that predate the hydraulic
code or structures that were previously authorized under past
versions of the hydraulic code are deemed legal structures.

(g) The department will evaluate impacts caused by a
hydraulic project by comparing the condition of the habitat
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before project construction or the performance of work to the
anticipated condition of the habitat after project completion.

(h) Maintenance on a legally constructed structure does
not require compensatory mitigation unless:

(i) The maintenance causes a new loss of habitat func-
tion, value, or quantity by habitat type that is not associated
with the original construction of the structure; or

(i1) The maintenance work does not comply with subsec-
tion (3)(g) in this section.

(i) Removal of a human-made or engineered structure
does not require compensatory mitigation. However, the
department may require bank resloping, revegetation, and
other job site stabilization measures after structure removal.

(j) The department may require monitoring to determine
the extent and severity of impacts and the effectiveness of the
compensation projects. The department may require a moni-
toring and contingency plan to ensure the compensatory mit-
igation meets the performance goals and objectives specified
in the HPA. This plan may be part of a larger mitigation plan.

(5) Mitigation plan:

(a) The department may require a mitigation plan for
projects with ongoing, complex, and experimental mitigation
actions.

(b) The department must notify a person in writing if a
mitigation plan is required and specify what the plan must
include if a mitigation plan was not submitted with the appli-
cation.

(c) When reviewing a mitigation plan under RCW
77.55.021, the department must, at the request of the appli-
cant, follow the guidance contained in RCW 90.74.005
through 90.74.030. Pursuant to RCW 90.74.020, a mitigation
plan must do the following:

(i) Guarantee long-term viability of the created, restored,
enhanced, or preserved habitat, including assurances for pro-
tecting any essential habitat functions and values defined in
the mitigation plan;

(i) Provide long-term monitoring of any created,
restored, or enhanced mitigation site; and

(iii) Be consistent with the local comprehensive land use
plan and any other applicable planning process in effect for
the development area, such as an adopted subbasin or water-
shed plan.

(d) When making a permit decision, the department must
consider, pursuant to RCW 90.74.020, whether the mitigation
plan provides equal or greater habitat functions, value, and
quantity by habitat type compared to the existing conditions.
This consideration must be based upon the following factors:

(1) The relative value of the mitigation for the target fish
life, in terms of the habitat functions, value, and quantity by
habitat type;

(il) The compatibility of the proposal with broader
resource management and habitat management objectives
and plans, such as existing resource management plans, spe-
cies recovery plans and associated habitat restoration strate-
gies, watershed plans, critical areas ordinances, the forestry
riparian easement program, the riparian open space program,
the family forest fish passage program, and shoreline master
programs;

(iii) The ability of the mitigation to address scarce habi-
tat functions or types within a watershed,
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(iv) The benefits of the proposal to the broader water-
shed landscape, including the benefits of connecting various
habitat units and reducing fish life-limiting habitats;

(v) The benefits of implementing advance compensatory
mitigation before the project's anticipated impacts occur; and

(vi) The significance of any negative impacts to nontar-
get fish life.

(e) A mitigation plan may be approved through a memo-
randum of agreement between a person and the department.

(f) The department will require a memorandum of agree-
ment between an applicant and the department if mitigation
actions, including monitoring, exceed the five-year statutory
time limitation of the HPA.

NEW SECTION

WAC 220-660-090 Technical provisions. Technical
provisions are avoidance and minimization mitigation mea-
sures commonly used to protect fish life. WAC 220-660-100
through 220-660-450 are common technical provisions listed
by hydraulic project types. All projects will also be reviewed
relative to the provisions of WAC 220-660-080. The depart-
ment will require certain technical provisions depending
upon the individual proposal and the site characteristics.
Additional special provisions may be included to address
site-specific conditions. Those provisions must be in the
HPA. The department may apply saltwater provisions listed
in WAC 220-660-310 through 220-660-450 to a project in
tidally influenced areas upstream of river mouths and the
mainstem Columbia River downstream of Bonneville Dam.

NEW SECTION

WAC 220-660-100 Freshwater habitats of special
concern. (1) Description:

(a) Freshwater habitats of special concern provide essen-
tial functions important in the developmental life histories of
twenty-two priority fish species. Priority fish species include
species that are listed under state and federal endangered spe-
cies laws, and species of recreational, commercial, or tribal
importance.

(b) The presence of freshwater habitats of special con-
cern or adjacent areas with similar characteristics may restrict
project type, design, location, and timing. These restrictions
also may benefit other fish species that use these habitats.
The department may determine the location of such habitats
by a site visit, and/or by considering maps, publications, and
other available information.

(2) Fish life concerns:

(a) All fish and shellfish have special habitat require-
ments related to water quantity and quality (including tem-
perature) and to the physical features of the stream or body of
water in which they live. For example, salmon and steelhead
spawn and live for a time in a stream before going to the
ocean. They require an ample supply of clean, cool, well-
oxygenated water. Adults need clean gravel in which to
spawn and juvenile fish require instream cover such as tree
parts, boulders, or overhanging banks in which to hide from
predators. Vegetated stream banks shade the water from the
warming effects of the sun. Insects drop off overhanging veg-
etation and provide food. When juvenile salmon or steelhead
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enter saltwater, their habitat requirements change. During
this critical transition period, they must have shallow, near-
shore waters where they can migrate, school, feed, and seek
protection from larger fish. Each species of fish and shellfish
has similar, yet unique requirements. They have become
adapted to and require these natural conditions as a result of
the ten thousand years of evolution since the last ice age. The
degradation of any one of the elements of their required hab-
itat results in reduced numbers of fish and shellfish.

(b) Construction activity in or near the water has the
potential to kill fish or shellfish directly. More importantly,
this activity can also alter the habitat that fish and shellfish
require. Direct damage or loss of habitat results in direct loss
of fish and shellfish production. Direct killing of fish or shell-
fish is usually a one-time loss. Damaged habitat, however,
can continue to cause lost production of fish and shellfish for
as long as the habitat remains altered.

(3) Freshwater habitats of special concern:

(a) The following habitats serve essential functions in the
developmental life histories of twenty-two priority fish spe-
cies:

(i) Spawning habitat;

(1) Rearing habitat;

(iii) Migration corridors;

(iv) Cover and shelter provided by large woody debris,
live tree roots, deep pools, shallow water, undercut banks,
overhanging vegetation, turbulence, and large interstitial
areas in cobble or boulder substrate;

(v) Off-channel habitat including wall-based channels,
flood swales, side channels, and flood plain spring channels;

(vi) Native aquatic vegetation beds; and

(vii) Native riparian vegetation zones.

(b) The following are important geomorphic processes
that form and maintain freshwater habitats of special con-
cern:

(i) Woody material sources, delivery, and transport; and

(i1) Sediment sources, delivery, and transport.

(c) A person may request information from the depart-
ment about the location of priority fish species and freshwa-
ter habitats of special concern. Information about priority fish
species is also available on the department's web site.

NEW SECTION

WAC 220-660-110 Authorized work times in fresh-
water areas. (1) Description: The department authorizes
work during less critical times of the year to reduce the risk of
impacts to fish life at sensitive life stages. In-water work is
not allowed during critical times of the year unless a person
can implement mitigation measures to eliminate risk to fish
life.

(2) Fish life concerns: Work in or near watercourses can
harm fish life including incubating eggs and fry, juveniles,
spawning adults, and other sensitive life history stages.
Therefore, work must occur at times of the year when the risk
to fish life is reduced or can be avoided.

(3) Determining authorized work times:

(a) The department has the discretion to modify timing
windows depending on actual site conditions (such as hydrol-
ogy, run timing, and fish presence) and the risk of the pro-
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posed work to fish life. The department must specify autho-
rized work times for hydraulic projects in or near waters of
the state when it issues HPAs. When determining the autho-
rized work times, the department will use the information
below to determine the appropriate timing window for each
project individually. Work timing considers:

(1) Life history stages of the fish and shellfish species
present:

(A) Presence or absence of spawning, incubating, rear-
ing, migrating, and other critical habitat that supports fish life
at or near the job site; and

(B) The migration timing of juveniles and adults in both
fresh and saltwater.

(ii)) The expected impact of construction activities,
equipment type, and access;

(iii) Best management practices proposed by the appli-
cant, including proposed plans to:

(A) Control, contain, and manage sediment and erosion
at the job site;

(B) Contain and manage wastewater at the job site;

(C) Isolate the impacts of the work using appropriate job
site isolation techniques; and

(D) Minimize damage to riparian, wetland, and aquatic
vegetation at the job site.

(iv) Mitigation measures volunteered or imposed upon
the project;

(v) Existing or predicted weather conditions or flow
during construction activities; and

(vi) Other circumstances and conditions pertaining to the
proper protection of fish life.

(b) The department must publish on its public web site
the times when spawning salmonids, their incubating eggs
and fry, or other critical life history stage are least likely to be
within Washington state fresh waters.

NEW SECTION

WAC 220-660-120 Common freshwater construction
provisions. (1) Description: Only applicable common con-
struction provisions will be applied to a specific hydraulic
project. Common construction provisions include job site
access, equipment use, construction materials, sediment and
erosion control containment, in-water work area isolation,
fish removal, job site repair, and revegetation.

(2) Fish life concerns: Construction and other work can
negatively affect fish life. Some activities can kill or injure
fish while others can cause behavioral changes that reduce
fish growth and survival. Some activities can damage the
habitat used for spawning and egg incubation, rearing, feed-
ing, hiding from predators, and migration.

(3) Staging areas: Establish staging areas (used for
activities such as equipment storage, vehicle storage, fueling,
servicing, and hazardous material storage) in a location and
manner that will prevent contaminants such as petroleum
products, hydraulic fluid, fresh concrete, sediments, sedi-
ment-laden water, chemicals, or any other toxic or harmful
materials from entering waters of the state.
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(4) Job site access:

(a) Use existing roadways or travel paths whenever fea-
sible. If not feasible, minimize the number of new temporary
access roads constructed.

(b) The design and location of new temporary access
roads must follow the mitigation sequence to protect waters
of the state from erosion and delivery of sediment.

(c) Clearly mark boundaries to establish the limit of
work associated with site access and construction.

(d) Limit removal of native vegetation to one side of the
channel to maintain the best shade coverage whenever feasi-
ble. Locate the project access site to minimize the need to
remove woody vegetation. Woody vegetation greater than
four inches diameter that must be removed to construct the
hydraulic project must be marked in the field by the applicant
and approved for removal by the department.

(e) Retain all natural habitat features on the bed or banks
including large woody material and boulders. These natural
habitat features may be moved during construction but they
must be placed near the preproject location before leaving the
job site.

(5) Equipment use:

(a) Confine the use of equipment to specific access and
work corridors to protect riparian, wetland, and aquatic vege-
tation.

(b) If wet or muddy conditions exist, in or near a riparian
zone or wetland area, use equipment that reduces ground
pressure whenever feasible.

(¢) Check equipment daily for leaks and complete any
required repairs in an upland location before using the equip-
ment in or near the water.

(d) Equipment used in or near water must use environ-
mentally acceptable lubricants composed of biodegradable
base oils. These are vegetable oils, synthetic esters, and poly-
alkylene glycols. The department may waive this require-
ment for a small project that has minimal use of equipment in
or near the water if the duration of the project is forty-eight
hours or less or if containment prevents the lubricants from
entering waters of the state.

(6) Construction materials:

(a) Store all construction and deconstruction material in
a location and manner that will prevent contaminants such as
petroleum products, hydraulic fluid, fresh cement, sediments,
sediment-laden water, chemicals, or any other toxic or harm-
ful materials from entering waters of the state.

(b) Do not stockpile construction material waterward of
the OHWL in waters of the state unless authorized by the
department.

(c) Use only clean, suitable material as fill material (no
trash, debris, car bodies, tires, asphalt, concrete, etc.).

(d) If the department approves the use of angular rock,
the rock must be large enough and installed to withstand the
100-year peak flow or other design flow approved by the
department.

(e) To prevent leaching, construct forms to contain any
wet concrete. Place impervious material over any exposed
wet concrete that will come in contact with waters of the
state. Forms and impervious materials must remain in place
until the concrete is cured.
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(f) Do not use wood treated with oil-type preservative
(creosote, pentachlorophenol) in any hydraulic project.
Wood treated with waterborne preservative chemicals
(ACZA, ACQ) may be used if the western wood preservers
institute has approved the waterborne chemical for use in the
aquatic environment. The manufacturer must follow the
western wood preservers guidelines and the best management
practices to minimize the preservative migrating from treated
wood into aquatic environments. To minimize leaching,
wood treated with a preservative by someone other than a
manufacturer must follow the field treating guidelines. These
guidelines are available at www.wwpinstitute.org.

(g) The department discourages the use of whole tires.
However, products made from recycled tires specifically
manufactured for use in the aquatic environment are
approved by the department.

(7) Construction-related sediment, erosion, and pol-
lution containment:

(a) Unless approved by the department, work in the dry
watercourse (when no natural flow is occurring in the chan-
nel, or when flow is diverted around the job site).

(b) Protect all disturbed areas from erosion. Maintain
erosion and sediment control until work and cleanup of the
job site are completed.

(c) When using straw for erosion and sediment control,
use only straw that has been certified as free of noxious
weeds and their seeds.

(d) If flow conditions arise that are likely to result in
unanticipated and unpreventable erosion or siltation of waters
of the state, all hydraulic project activities must stop except
those needed to control erosion and siltation.

(e) Prevent contaminants from the project, such as petro-
leum products, hydraulic fluid, fresh concrete, sediments,
sediment-laden water, chemicals, or any other toxic or harm-
ful materials, from entering or leaching into waters of the
state.

(f) Use tarps or other methods to completely contain
treated wood, sawdust, trimmings, and drill shavings.

(g) Route the construction water (wastewater) from the
project to an upland area above the limits of anticipated
floodwater. Remove fine sediment and other contaminants
before discharging the construction water to waters of the
state.

(h) Deposit waste material from the project, such as con-
struction debris, silt, excess dirt, or overburden, in an upland
area above the limits of anticipated floodwater unless the
material is approved by the department for reuse in the proj-
ect. Do not burn wood treated with preservatives, trash,
waste, or other deleterious materials waterward of the
OHWL.

(i) Deposit all trash from the project at an appropriate
upland location.

(j) Prevent transporting and introducing aquatic invasive
species by thoroughly cleaning vessels, equipment, boots,
waders, and other gear before removing the gear from the job
site.

(8) In-water work area isolation using block nets:

(a) Do not install block nets at sites with heavy vegeta-
tion, large cobble or boulders, undercut banks, or deep pools
unless nets can be secured and maintained.
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(b) The department must determine the maximum size of
the block net opening. The size of the opening depends on the
bypass design, the purpose of the block net, and the fish spe-
cies likely to be present.

(c) Install block nets at sites that have reduced flow vol-
ume or velocity, uniform depth, and good accessibility.

(d) Install a downstream block net if fish may reenter the
work area from downstream.

(e) After the first block net is secured at the upstream
end, use a second block net to herd fish downstream and out
of the project area.

(f) Install the block nets at an angle to the direction of
flow (not perpendicular to the flow) to avoid entrapping fish
in the net.

(g) To anchor block nets, place bags filled with clean
round gravel along the bottom of the nets.

(h) Secure block nets along both banks and the channel
bottom to prevent failure from debris accumulation, high
flows, and/or flanking.

(1) To keep fish out of the job site, leave block nets in
place until the work is complete and conditions are suitable
for fish.

(j) Check block nets at least three times a day for entan-
gled fish and accumulated debris.

(9) In-water work area isolation using a temporary
bypass:

(a) Isolate fish from the work area by using either a total
or partial bypass to reroute the stream through a temporary
channel or pipe.

(b) The hydraulic capacity of the stream bypass must be
equal to or greater than the peak flow event expected when
the bypass will be operated. The department may require a
person to conduct a hydrologic analysis to determine the
magnitude of this flow event. The department will not require
hydraulic analysis for a bypass on a stream with low flow.

(c) Provide fish passage during times of the year when
fish are expected to migrate.

(d) Sequence the work to minimize the duration of dewa-
tering.

(e) Use the least-impacting feasible method to temporar-
ily bypass or exclude water from the work area. Consider the
physical characteristics of the site and the anticipated volume
of water flowing through the work area.

(f) Design the temporary bypass to minimize the length
of the dewatered stream channel.

(g) During all phases of bypass installation and decom-
missioning, maintain flows downstream of the project site to
ensure survival of all downstream fish.

(h) Install the temporary bypass before starting other
construction work in the wetted perimeter.

(i) The department may require the installation of a cof-
ferdam or similar device at the upstream and downstream end
of the bypass to prevent backwater from entering the work
area.

(j) Return diverted water to the channel immediately
downstream of the work area. Dissipate flow energy from the
diversion to prevent scour or erosion of the channel and bank.

(k) If the diversion inlet is a gravity diversion that pro-
vides fish passage, place the diversion outlet where it facili-
tates gradual and safe reentry of fish into the stream channel.
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(1) If the bypass is a pumped diversion it must run contin-
uously, once started, until it is no longer necessary to bypass
flows. This requires back-up pumps on-site and twenty-four-
hour monitoring for overnight operation.

(m) If the diversion inlet is a pump diversion in a fish-
bearing stream, the pump intake structure must have a fish
screen installed, operated, and maintained in accordance with
RCW 77.57.010 and 77.57.070. Screen the pump intake by
one of the following:

(1) Perforated plate: 0.094 inch (maximum opening
diameter);

(ii) Profile bar: 0.069 inch (maximum width opening); or

(iii)) Woven wire: 0.087 inch (maximum opening in the
narrow direction).

(iv) The minimum open area for all types of fish screens
is twenty-seven percent. The screened intake must have
enough surface area to ensure that the velocity through the
screen is less than 0.4 feet per second.

(n) The fish screen must remain in place whenever water
is withdrawn from the stream through the pump intake.

(o) Maintain fish screens to prevent injury or entrapment
of fish.

(p) Remove fish screens on dewatering pumps in the iso-
lated work area only after all fish are safe and excluded from
the work area.

(q) Isolate pump hose intakes with block nets so that fish
do not get near the intake.

(r) Before restoring water to the work area, stabilize the
bed with clean material sized to match undisturbed sedi-
ments.

(s) Complete all in-water and channel restoration work
before rewatering the work area.

(10) In-water work area isolation using a cofferdam
structure:

(a) Use modeling to determine the impact of the coffer-
dam or similar device on water-surface elevations during all
anticipated flows. The department will not require modeling
for a cofferdam installed in a stream with low flow.

(b) When designing the cofferdam or similar device,
consider the infiltration rate of seepage flow from the river-
bed and banks.

(¢) Install and remove cofferdams or similar devices in a
manner that maintains water quality.

(11) In-water work without a bypass or cofferdam: In
the following instances, the department will not require the
use of a cofferdam, bypass, or similar structure to separate the
work area from waters of the state:

(a) When installing a cofferdam, bypass, or similar struc-
ture would cause greater impacts to fish life than it would
prevent;

(b) When the work area is in deep or swiftly flowing
water;

(c) When turbidity is not a concern;

(d) When fish can be excluded by nets or screens; or

(e) When fish are not present.

(12) Fish removal:

(a) All persons participating in fish capture and removal
must have training, knowledge, and skills in the safe handling
of fish.
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(b) If electrofishing will be conducted, a person with
electrofishing training must be on-site to conduct or direct all
electrofishing activity.

(c) If personnel are available, the department and
affected tribes may help capture and move fish life from the
job site.

(d) Place block nets upstream and downstream of the in-
water work area.

(e) Capture and safely move fish life from the work area
to the nearest suitable free-flowing water.

(f) The department will require all person(s) removing
fish from a job site to follow an approved protocol. An
approved protocol is available on the department web site. A
person may submit another protocol with their application.
The department will approve another protocol if it provides
equal or better fish protection. The protocol will be approved
by the department in the HPA.

(13) Demobilization and cleanup:

(a) Restore the disturbed bed, bank, and riparian zones as
close as possible to preproject condition unless modified ele-
vations and contours are authorized by the department in the
approved construction drawings.

(b) Completely remove any temporary fill and return the
affected areas to preproject elevation and contours. Fill mate-
rial must be removed before the end of the in-water timing
window if the fill material could erode into or deliver sedi-
ment-laden water into waters of the state.

(¢) By the end of the in-water work period, abandon tem-
porary roads in wet or flood-prone areas.

(d) By the end of the in-water work period, remove all
temporary stream crossings and restore the bed and banks to
preproject condition.

(e) Upon completion of the project, remove all materials
or equipment from the site and dispose of all excess spoils
and waste materials in an upland area above the limits of
anticipated floodwater.

(f) To prevent fish from stranding, backfill trenches,
depressions, and holes in the bed that may entrain fish during
high water or wave action.

(g) Removed or replaced structures and associated mate-
rials must not reenter waters of the state unless approved by
the department.

(h) To minimize sediment delivery to the stream or
stream channel, do not return in-stream flows to the work
area from a bypass, cofferdam or similar structure until all in-
channel work is completed and the bed and banks are stabi-
lized.

(1) Using a proven methodology, replace native riparian
zone and aquatic vegetation, and wetland vascular plants
(except noxious weeds) damaged or destroyed by construc-
tion. The department may require a vegetation monitoring
and contingency plan.

() The department must approve species composition,
planting densities, and a maintenance plan for replanting on a
site-specific basis. The species composition should be similar
to the surrounding native vegetation whenever feasible.

(k) Complete replanting during the first dormant season
(late fall through late winter) after project completion. Main-
tain plantings for at least three years to ensure at least eighty
percent of the plantings survive. Failure to achieve the eighty
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percent survival in year three will require that a person sub-
mit a plan with follow-up measures to achieve requirements
or reasons to modify requirements.

(1) The department may waive the requirement to plant
vegetation where the potential for natural revegetation is ade-
quate or where other factors preclude it.

(m) The department may require fencing or other struc-
tures to prevent livestock, wildlife, or unauthorized persons
from accessing the replanted riparian and wetland sites until
the plantings are well established.

(n) Remove temporary erosion and sediment control
methods after job site is stabilized.

(14) Required permittee notification: If a fish kill
occurs or fish are observed in distress at the job site, immedi-
ately stop all activities causing harm. Immediately notify the
department of the problem. If the likely cause of the fish kill
or fish distress is related to water quality, also notify the
Washington military department emergency management
division at 1-800-258-5990. Activities related to the fish kill
or fish distress must not resume until the department gives
approval. The department may require additional measures to
mitigate impacts.

NEW SECTION

WAC 220-660-130 Stream bank protection and lake
shoreline stabilization. Suitable methods to identify and
select an appropriate stream bank protection technique are
available in the department's Integrated Streambank Protec-
tion Guidelines, as well as other published manuals and
guidelines.

(1) Description:

(a) Stream bank and lake shoreline erosion is a process
where soil, gravel, and rock within the bank of a waterway
become mobilized by the flow or wave action of water.
Stream bank and lake shoreline erosion is a natural process
that supplies the materials necessary to create features such as
beaches, gravel bars, and flood plains. However, activities
that alter the surrounding environment can greatly increase
the rate of erosion. One of the primary causes of accelerated
erosion is a reduction in the amount of vegetation within the
riparian zone of a watercourse or lake.

(b) Stream bank protection and lake shoreline stabiliza-
tion structures are permanent or temporary structures con-
structed to reduce or prevent stream bank and shoreline ero-
sion. Structural techniques armor the bank with material such
as riprap, concrete, or timber. Biotechnical techniques
attempt to mimic natural processes by using live plantings,
rootwads, and large woody material. Biotechnical techniques
usually impact fish life less than structural techniques. Some
projects integrate both structural and biotechnical techniques.

(2) Fish life concerns: Stream bank protection and lake
shoreline stabilization alter the bed or beach and the physical
processes that form and maintain habitat that supports fish
life. Direct loss of habitat may include loss of aquatic vegeta-
tion, spawning gravel, large woody material, riparian zone
vegetation, and flood plain connectivity as well as alteration
of the channel/beach. These losses and alterations decrease
the complexity and diversity of habitat.
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(3) Bank protection and lake shoreline stabilization
design — General:

(a) The department may require a person to submit a
qualified professional's rationale with the HPA application
for a new structure or a replacement structure extending
waterward of the existing structure or bankline. This require-
ment does not apply to projects that address constriction,
drop/weir scour or other scour caused by an existing struc-
ture. The rationale for the proposed technique must include:

(i) An analysis performed by a qualified professional
assessing the level of risk to existing buildings, roads, or ser-
vices being threatened by the erosion;

(i1) Technical rationale specific to the project design,
such as a reach and site assessment to identify the mechanism
of the bank failure and cause of erosion; and

(iii) Evidence of erosion and/or slope instability to war-
rant the work.

(b) Protect fish life and habitat that supports fish life by
using the least-impacting technically feasible alternative. The
common alternatives below are in order from most to the
least preferred:

(1) No action — Natural channel processes to occur;

(i1) Biotechnical techniques;

(iii) Combination of biotechnical and structural tech-
niques; and

(iv) Structural techniques.

(c) The department may require a person to incorporate
large woody material or native vegetation into the design of
the structures as partial or complete mitigation for unavoid-
able impacts to fish life.

(d) Restrict the area of stream bank protection and lake
shoreline stabilization to the least amount needed to protect
eroding banks.

(e) Where technically feasible, the toe of the structure
must be located landward of the OHWL, unless an alternative
is shown to have a net benefit to fish life and the habitat that
supports fish life. Large wood or other materials consistent
with natural stream processes can be placed waterward of the
OHWL when approved by the department.

(f) The project must be designed to withstand the maxi-
mum selected design flow for the project.

(4) Stream bank protection design:

(a) When the bankline of a river or stream has changed as
a result of meander migration or lateral erosion, the current
location of the bank must be maintained. If this new align-
ment poses imminent threat to safety or structures or other
improvement of value, the department may grant an exemp-
tion on a case-by-case basis to establish the bank alignment
waterward of the current location to provide the minimum
footprint necessary to construct the bank protection elements.

(b) The design of bank protection projects must follow
the mitigation sequence to protect fish life and the habitat that
supports fish life. The department will evaluate designs on
the basis of performance. Properly designed bank protection
projects:

(1) Incorporate the ecological and geomorphological pro-
cesses acting at the site in the design;

(i) Use a site and reach assessment to understand the
causes of erosion;

Permanent
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(iii) Recognize that natural bank erosion processes and
rates are essential for ecological health of the aquatic system
and ensure that the design includes bank treatments that
allow for natural rates of erosion to occur whenever feasible;

(iv) Move existing structures or other improvements of
value away from the eroding bank whenever feasible;

(v) Use design flows appropriate for the type of protec-
tion and function of the individual bank protection elements;

(vi) Use natural materials whenever feasible, including
large wood and vegetation;

(vii) Protect existing spawning and rearing habitat and
the processes that create and maintain it; and

(viii) Recognize that stream bank erosion treatments can
cause the need for more stream bank protection projects
upstream and downstream of the project site and understand
that the design must prevent or minimize these impacts to
habitat that supports fish life and property.

(5) Lake shoreline stabilization design:

(a) If the OHWL reestablishes landward of a lake shore-
line stabilization structure, the department will consider this
reestablished OHWL to be the existing OHWL for permitting
purposes. If the breach was a result of storm damage or other
natural conditions, the bank protection structure may be
repaired or replaced in the existing footprint if the work is
conducted within three years from the date the damage
occurred.

(b) The design of lake shoreline stabilization projects
must follow the mitigation sequence to protect fish life and
the habitat that supports fish life. The department will evalu-
ate designs on the basis of performance. To properly design
bank protection projects:

(1) Set back structures or other improvements of value
away from the eroding shoreline;

(i1) Remove existing rock and concrete bulkheads when-
ever feasible;

(iii) Use soft shore protection methods such as beach
nourishment, large wood, bank resloping, and revegetation;

(iv) Prevent impacts to adjacent habitat that supports fish
life; and

(v) Bury the base of the structure deep enough to prevent
undermining. Where scour depth is deep enough, choose a
design that adjusts to changing scour depth without compro-
mising the function of the bank protection.

(6) Bank protection and lake shoreline stabilization
construction:

(a) The department may require a person to establish the
horizontal distance of the structure from a permanent bench-
mark(s) (fixed objects) before starting work on the project.
The benchmarks must be located, marked, and protected to
serve as a post-project reference for ten years.

(b) Do not release overburden material into the waters of
the state when resloping the bank.

(c) Do not use bed gravel for exterior armor unless
approved by the department.

(d) Bank protection or shoreline stabilization material
and filter blanket material must be placed from the bank or a
barge. Dumping material onto the bank face may occur only
if the toe is established and the material can be confined to the
bank face.
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NEW SECTION

WAC 220-660-140 Residential and public recre-
ational docks, piers, ramps, floats, watercraft lifts, and
buoys in freshwater areas. The requirements in this section
apply to location, design, and construction of permanent and
seasonal docks, piers, ramps (gangways), floats, watercraft
lifts, and mooring buoys.

(1) Description: Docks are structures that are fixed to
the shoreline but floating upon the water. Piers are fixed, pil-
ing-supported structures. Floats (rafts) are floating structures
that are moored, anchored, or otherwise secured in the water
that are not directly connected to the shoreline. A ramp is a
structure that connects a pier or shoreline to a float and pro-
vides access between the two. Pilings usually associated with
these structures are timber, steel, reinforced concrete, or com-
posite posts that are driven, jacked, or cast vertically into the
bed. A watercraft lift is a structure that lifts boats and per-
sonal watercraft out of the water. A mooring buoy is a struc-
ture floating on the surface of the water that is used for pri-
vate and commercial vessel moorage.

(2) Fish life concerns:

(a) Over-water and in-water structures can alter physical
processes that create or maintain habitat that supports fish
life. These processes include light regime, hydrology, sub-
strate conditions, and water quality. However, light reduction
is a main impact to fish life at critical life stages. Light reduc-
tion, or shading, by over-water or in-water structures reduces
survival of aquatic plants. Aquatic plants provide food,
breeding areas, and protective nurseries for fish life.

(b) Shallow water provides juvenile fish a refuge from
predators like larger fish. Over-water and in-water structures
can alter movement of juvenile salmon, steelhead, and other
fish species. Structures grounding on the bed can physically
block migration and cause other impacts. The light/dark con-
trast of shading/no shading of over-water and in-water struc-
tures can affect migration behavior. Fish respond by moving
into deeper water which increases the risk of predation. These
structures may increase the exposure of juvenile salmon,
steelhead, and other small fish to predators by providing
predator habitat.

(3) Residential and public recreational dock, pier,
ramp, float, watercraft lift and buoy design — General:

(a) The design and location of structures must follow the
mitigation sequence to protect freshwater habitats of special
concern.

(b) Design and locate structures to protect fish spawning
areas.

(c) Design and locate structures to protect juvenile sal-
monid migration, feeding, and rearing areas where shading
impacts are a concern.

(1) Limit the width of residential piers and docks to six
feet for the first thirty feet from the shoreline (measured from
mean low water). Limit the width of recreational piers to the
minimum width needed to accommodate the intended use.

(A) In certain river systems alternative residential pier
and dock criteria may apply.

(B) For the Columbia River, limit the width of residen-
tial piers and docks to six feet for the first fifty feet from the
shoreline. Docks must have twenty feet of water depth below
them (both criteria measured at mean low water).
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(i1) Piers must extend far enough from the shoreline so
floats do not impact juvenile salmonid migration, feeding,
and rearing areas. Grounding of floats is approved in reser-
voirs and impoundments only at times of the year when the
water level is dropped.

(iii) The underside of pier must be at least one and one-
half feet above the OHWL elevation unless prohibited by
local land use regulations.

(iv) The department will require residential pier, dock,
ramp and float designs to include grating. The department
may require public recreational pier, dock, ramp and float
designs to include grating.

(A) North/south oriented piers (338 to 22 degrees, or 158
to 202 degrees) greater than four feet in width must have at
least thirty percent of the entire deck surface covered in func-
tional grating. The grating must be installed parallel to the
length of the pier for the entire length of the pier.

(B) Northeast/southwest, northwest/southeast and east/
west oriented piers (23 to 157 degrees, 203 to 337 degrees)
must have at least fifty percent of the entire deck surface cov-
ered in functional grating regardless of width. The grating
must be installed parallel to the width of the pier, evenly
spaced along the entire length of the pier.

(C) In water bodies with a high density of piers and
docks, the department may require that grating cover entire
deck surface of the pier or dock.

(D) Limit the width of residential ramps to four feet
wide. Limit the width of public recreational ramps to the min-
imum width needed to accommodate the intended use. Cover
the entire ramp surface with grating.

(E) A dock or float six feet wide or narrower must have
at least thirty percent of the deck surface covered in func-
tional grating. A dock or float wider than six feet (up to eight
feet wide) must have at least fifty percent of the deck surface
covered in functional grating. The grating material's open
area must be at least sixty percent. In some water bodies the
department may require a higher proportion of grating.
Locate flotation under the solid decked area only. Orient grat-
ing so the lengthwise opening maximizes the amount of light
penetration. Any objects that are not part of the structure on,
above, or below the grating should not block light penetra-
tion.

(F) If only the minimum deck surface area described in
(c)(iv) of this subse