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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concemn-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appeziring in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

' 1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:

(a)
(b)
(9]
(d)
(e)

(f)
(e

()
)

PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.

Expedited adoptions are not consistently filed and may not appear in every issue of the Register.
PERMANENT-includes the full text of permanently adopted rules.
EMERGENCY-includes the full text of emergency rules and rescissions.

MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075. '
TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
' graphically portrays the current changes to existing rules as follows:

(@)

(b)
(0)

In amendatory sections—

(i)  underlined material is new material;

(i)  deleted material is ((lined-out-between-double-parentheses));
Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a)

(b)
(©)

Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
""a document is enclosed in [brackets].



2000 - 2001
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates 1 Date ' Hearing Date3 Adoption 4

Non-OTS and Non-OTS and OTS2 or

30 p. or more 11 to 29 p. 10 p. max.
For i Non-OTS Count 20 For hearing First Agency
) Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
00 - 13 May 24, 00 Jun 7,00 Jun 21, 00 Jul 5,00 Jul 25,00 Aug 22, 00
00-14 Jun7, 00 Jun 21, 00 Jul 5, 00 Jul 19,00 . Aug 8,00 Sep S, 00
00 - 15 Jun 21, 00 Jul 5,00 Jul 19, 00 Aug 2, 00 Aug 22, 00 Sep 19, 00
00 - 16 Jul 5, 00 Jul 19, 00 Aug 2,00 Aug 16, 00 Sep 5, 00 Oct 3, 00
00 - 17 Jul 26, 00 Aug 9,00 Aug 23, 00 Sep 6,00 Sep 26, 00 Oct 24, 00
00- 18 Aug9, 00 Aug 23,00 Sep 6, 00 Sep 20, 00 Oct 10, 00 Nov 7, 00
00 - 19 Aug 23, 00 Sep 6, 00 Sep 20, 00 Oct 4, 00 Oct 24, 00 Nov 21, 00
00 - 20 Sep 6, 00 Sep 20, 00 Oct 4, 00 Oct 18, 00 Nov 7, 00 Dec 5, 00
00 - 21 Sep 20, 00 : Oct 4,00 Oct 18, 00 Nov 1, 00 Nov 21, 00 Dec 19, 00
00 - 22 Oct 4,00 Oct 18,00 Nov 1, 00 Nov 15, 00 Dec 5, 00 N/A
00 - 23 Oct 25, 00 Nov 8 00 Nov 22, 00 Dec 6, 00 Dec 26, 00 N/A
00 - ‘24 Nov 8 00 Nov 22, 00 Dec 6, 00 Dec 20, 00 Jan 9, 01 N/A
01 - 01 : Nov 22, 00 Dec 6, 00 ’ Dec 20, 00 ' Jan 3,01 Jan 23, 01 N/A
01 -02 Dec 6, 00 Dec 20, 00 Jan 3,01 Jan 17,01 Feb 6, 01 N/A
01 -03 Dec 27, 00 Jan 10,01 Jan 24, 01 Feb 7, 01 Feb 27,01 N/A
01 - 04 Jan 10, 01 Jan 24, 01 Feb 7, 01 Feb 21, 01 Mar 13, 01 N/A
0l -05 Jan 24, 01 ) Feb 7,01 . Feb 21, 01 Mar 7, 01 Mar 27, 01 N/A
01 - 06 Feb 7, 01 Feb 21, 01 Mar 7, 01 Mar 21,01 Apr 10, 01 N/A
01 - 07 ’ Feb 21, 01 Mar 7, 01 Mar 21, 01 Apr 4,01 Apr 24,01 N/A
01 - 08 : Mar 7, 01 Mar 21, 01 Apr 4,01 Apr 18,01 May 8, 01 N/A
01 -09 . Mar 21, 01 Apr 4,01 Apr 18,01 May 2, 01 May 22, 01 N/A‘
0l -10 Apr4,01 . Apr 18,01 May 2, 01 May 16, 01 Jun 5, 01 N/A
o1 - 11 Apr 25, 01 May 9, 01 May 23, 01 Jun 6,01 Jun 26, 01 N/A
01 -12 ) May 9, 01 May 23, 01 Jun 6, 01 Jun 20, 01 Jul 10, 01 N/A
0l -13 May 23, 01 Jun 6,01 Jun 20, 01 Jul 5,01 Jul 25,01 N/A
ol - 14 Jun 7,01 Jun 21,01 Jul 5,01 Jul 19,01 Aug 8, 01 N/A
0l - 15 Jun 20, 01 Jul 5,01 Jul 18, 01 Aug 1,01 Aug 21,01 N/A
01-16 Jul 5, 01 Jul18,01 Aug 1,01 Aug 15,01 Sep 4,01 N/A
o1 -17 Jul 25, 01 Aug 8,01 Aug 22,01 Sep 5,01 Sep 25,01 N/A
0l - 18 L Aug 8, 01 Aug 22,01 Sep 5, 01 Sep 19,01 Oct 9,01 N/A
o1 -19 ‘ Aug 22,01 Sep 5,01 Sep 19, 01 Oct 3,01 Oct 23, 01 N/A
01-20 Sep'5, 01 : Sep 19,01 QOct 3, 01 Oct 17, 01 ‘ Nov 6, 01 N/A
01 - 21 Sep 26, 01 Oct 10,01 Oct 24, 01 Nov 7, 01 Nov 27,01 N/A
0l -22 Oct 10, 01 Oct 24, 01 Nov 7, 01 Nov 21, 01 Dec 11,01 N/A
01 -23 Oct 24, 01 Nov 7, 01 Nov 21, 01 Dec 5, 01 Dec 25, 01 N/A
01 -24 Nov 7,01 Nov 21, 01 Dec 5, 01 Dec 19, 01 Jan 8, 02 N/A

1
All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No

hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required- when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 00-18-015
- PREPROPOSAL STATEMENT OF INQUIRY
BUILDING CODE COUNCIL
[Filed August 28, 2000, 8:37 a.m.]

Subject of Possible Rule Making: Although no rule
making is anticipated at this time, the state Building Code
Council has established an Endangered Species Act (ESA)
Oversight Committee and an ESA Technical Advisory Group
(TAG) to review the existing state building code for require-
ments that may impact salmon and their habitat. Once iden-
tified, the ESATAG may make recommendations to the
council for code changes, if appropriate, or may simply
develop guidelines for consideration by local governments.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 19.27.074 (2)(c) which allows the council to
"conduct research into any code or codes referred to in RCW
19.27.031 or any related matter."

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules or guidelines on this
subject would ensure that local building code regulations are
consistent with federal rules to protect salmon habitat under
Section 4(d) of the Endangered Species Act.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The National Marine Fisheries Service and the United
States Fish and Wildlife Service both regulate species listed
under the ESA. Both will be asked to join the ESATAG in
order to ensure that TAG proposals are consistent with fed-
eral rules adopted under Section 4(d) of the ESA.

Process for Developing New Rule: This process will
combine agency study with potential negotiations through the
TAG process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The ESATAG will hold an organizational meeting
on September 21, 2000, with additional meetings expected
twice per month for the next year. A work plan and timeline
has been developed for the program and is available from
council staff at (360) 586-0486. Organizations or individuals
interested in serving on the ESATAG should contact Tim
Nogler at (360) 586-0486.

August 23, 2000
Judy Wilson
Council Chairman

WSR 00-18-034
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed August 30, 2000, 10:32 a.m.}

Subject of Possible Rule Making: Chapter 296-28
WAC, Clearance rules for railroads in private yards and
plants.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, [49.17].050, and
chapter 34.05 RCW.

WSR 00-18-035

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A review of chapter 296-28
WAC and the anticipated result of updating and rewriting the
chapter in plain English is part of the department’s regulatory
improvement plan under the direction and authority of Exec-
utive Order 97-02. An updated, clearly written set of clear-
ance rules will improve industry compliance and department
administration and enforcement. A well written set of clear-
ance rules will reflect the department’s regulatory improve-
ment goal of adopting rules that are understandable, neces-
sary and fair. '

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Utilities and Transportation
Commission (UTC) regulates railroad clearances for com-
mon carriers. Department of Labor and Industries (L&I) rep-
resentatives have met with UTC representatives regarding
Jjurisdictional issues and the revision of chapter 296-28 WAC.
L&I plans to communicate with UTC representatives
throughout the rule-making process to solicit their ideas and
keep them abreast of the projects progress. OSHA does not
have rules regulating railroad clearances.

Process for Developing New Rule: Parties interested in
this project and the development of proposed railroad clear-
ance rules for private yards and plants may contact the indi-
viduals listed below. The public may also participate by sub-
mitting written comments on proposed rule amendments dur-
ing the public hearing process or by giving oral testimony at
the public hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Payne, Safety and Health Spe-
cialist, Department of Labor and Industries, Policy and Tech-
nical Services, P.O. Box 44655, Olympia, WA 98504-4655,
phone (360) 902-5569, fax (360) 902-5438; or George Huff-
man, Project Manager, Department of Labor and Industries,
WISHA Services Division, P.O. Box 44620, Olympia, WA
98504-4620, phone (360) 902-5008, fax (360) 902-5529.

August 30, 2000
Gary Moore
Director

WSR 00-18-035
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
(Business and Professions Division)
(Cosmetology Section)

[Filed August 30, 2000, 10:48 a.m.]

Subject of Possible Rule Making: Cosmetologist, bar-
bers, manicurists, and estheticians rules update to chapter
308-20 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.16.060(2). '

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department has
reviewed and recommended to repeal WAC 308-20-001,
duplicates statutory authority RCW 18.16.030(2); WAC 308-

Preproposal

PREPROPOSAL




PREPROPOSAL

WSR 00-18-039

20-005, not necessary to cite statutory authority; WAC 308-
20-630 and 308-20-640, labor and industries statutes govern;
WAC 308-20-670, no statutory and no safety and health evi-
dence; WAC 308-20-680, local building codes, WAC 308-
20-690, duplicates statutory authority RCW 18.16.175(3) and
18.16.150; and WAC 308-20-700, duplicates and conflicts
with statutory authority RCW 18.16.210.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Labor and industries.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Michael W. Schneider, P.O. Box 9649,
Olympia, WA 98507-9649, phone (360) 586-0396, fax (360)
664-2550.

August 30, 2000
Michael W. Schneider
Deputy Administrator

WSR 00-18-039
PREPROPOSAL STATEMENT OF INQUIRY

SUPERINTENDENT OF
PUBLIC INSTRUCTION

[Filed August 30, 2000, 3:39 p.m.]

Subject of Possible Rule Making: Elimination of refer-
ences to Program 94 Instruction Support from OSPI school
fiscal rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.150.290.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Program 94 has been elimi-
nated from the school district account code structure effective
for the 2000-2001 school year. Instruction support costs for-
merly recorded in Program 94 will be recorded in other
instructional programs, primarily Program 01 Basic Educa-
tion. Rule amendments are needed to remove references to
Program 94 from three sections of OSPI’s rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Auditor’s Office has already
approved the elimination of Program 94 and is aware of the
changes.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordina-
tor/Legal Services, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

Preproposal

Washington State Register, Issue 00-18

(360) 753-4201, TDD (360) 664-3631. For telephone assis-
tance contact Allen Jones, (360) 753-6708.

August 30, 2000

Dr. Terry Bergeson

Superintendent of Public Instruction

WSR 00-18-055
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed September 1, 2000, 11:08 a.m.] -

Subject of Possible Rule Making: Amend WAC 388-
484-0005 to explain how the TANF lifetime limit of sixty
months of cash assistance will affect clients, especially
Indian clients residing in Indian country where at least 50%
of adults are not employed.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.005, 74.04.050, 74.04.055, 74.04.057,
74.08.090, 74.08A.010, and 42 U.S.C. 608 (a)(7).

.Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: 1. Explain to clients and staff
rules and procedures regarding TANF time limits in more
detail than existing WAC.

2. Rules and procedures regarding the Indian country
disregard need to be explained in detail. Requirements and
standards for the data submission need to be in rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Administration for Children and Families (ACF)
regulates the state TANF program and will monitor state’s
implementation of time limits.

Other state agencies and tribes have been contacted and
are involved in developing time limits policy.

Process for Developing New Rule: The accrual of
months against the TANF time limit is largely fixed by state
and federal law. Some aspects of the Indian country disre-
gard policy, such as the ability of tribes to submit alternative
data to the BIA labor force report, have been previously dis-
cussed in consultations with tribes. However, tribes may
wish to negotiate the standards for such submissions. Other
aspects of the policy were developed in consultation with the
Attorney General’s Office and experts in federal Indian law.

In the fall of 2000, Economic Services Administration is
holding an extensive series of meetings with stakeholders and
interested parties regarding TANF time limits.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Maura Donoghue, Division of Assis-
tance Programs, P.O. Box 45470, Olympia, WA 98504-5470,
(360) 413-3214, fax (360) 413-3493, e-mail donogmk @
dshs.wa.gov. ’

September 1, 2000
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit
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WSR 00-18-056
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed September 1, 2000, 11:11 a.m.]

Subject of Possible Rule Making: Chapter 388-529
WAC, Scope of medical services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.08.090, 74.09.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule lists the medical
services available to clients under the various medical pro-
grams that the department administers. This rule is being
amended to bring it up to date with the current services and
programs that are available to clients now.

Process for Developing New Rule: The department
invites all interested parties to review and provide comments
on the draft of this WAC. Draft material and information
about how to participate are available by contacting the MAA
representative identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kevin Sullivan, Rules Coordinator,
Medical Assistance Administration, P.O. Box 45533, Olym-
pia, WA 98504-5533, phone (360) 725-1344, TTY 1-800-
848-5429, fax (360) 586-9727, e-mail sullikm @dshs.wa.gov.

September 1, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 00-18-071
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed September 1, 2000, 1:39 p.m.]

Subject of Possible Rule Making: Amend WAC 308-08-
085 as it relates to due process and proceeding before an
administrative law judge.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 34.05.220.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: There is a conflict between
the Department of Licensing’s (DOL) WAC 308-08-085
Requests for adjudicative proceedings, and the Office of
Administrative Hearing’s (OAH) model rules of procedure
under WAC 10-08-110. Under OAH WAC 10-08-110 (2)(c),
service by mail is regarded complete upon deposit in the
United States mail. However, under DOL WAC 308-08-085
(2)(a), gives a respondent twenty calendar days from receipt
of a written notice. DOL is amending WAC 308-08-085 to
bring it in agreement with OAH rules to avoid any conflict
between the two WACs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Office of Administrative Hearings - working with the
Office of the Attorney General.

[31]

WSR 00-18-084

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may comment by mail, fax, or
phone to Nancy L. Varnum, Management Analyst, Business
and Professions Division, P.O. Box 9034, Olympia, WA

98507-9034, phone (360) 664-1442, fax (360) 586-1596.
August 31, 2000
Alan E. Rathbun
Assistant Director
Business and Professions Division

WSR 00-18-076
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 1, 2000, 3:31 p.m.]

Subject of Possible Rule Making: Game management
units and boundary descriptions; private lands wildlife man-
agement areas; big game and turkey auction permits and raf-
fles; black bear special permit seasons and quotas; mandatory
hunting activity reporting for deer, elk, bear and turkey; small
game seasons and official hunting hours.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Maximize public recre-
ational opportunity without impairing wildlife populations.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Assistant Director, Wild-
life Program, 600 Capitol Way North, Olympia, WA 98501-
1091, (360) 902-2504. Contact by October 13, 2000, rule
proposal filing expected to be November 1, 2000.

September 1, 2000
Evan Jacoby
Rules Coordinator

WSR 00-18-084
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 5, 2000, 11:02 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Puget Sound commer-
cial bottom fish fishery continues to require aggressive man-
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agement. The department will be proposing rules that will
affect commercial fisheries, particularly the dogfish and her-
ring fisheries.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way, Olympia, WA 98501-1091,
phone (360) 902-2651. Contact by October 19, 2000,
expected proposal filing November 1, 2000.

September 5, 2000
Evan Jacoby

Rules Coordinator

WSR 00-18-085
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 5, 2000, 11:04 am.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Commercial octopus are cur-
rently taken in both a directed, octopus pot, fishery and as by-
catch in various other fisheries, particularly trawl. The
majority of landings occur as by-catch. The directed fishery
has its own by-catch, and results in the capture of unautho-
rized species, as well as causing problems for gear usage
enforcement. Rules will be proposed to eliminate the
directed fishery, which will have little effect on the actual
landings of octopus.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way, Olympia, WA 98501-1091,
phone (360) 902-2651. Contact by October 19, 2000,

expected proposal filing November 1, 2000.

September 5, 2000
Evan Jacoby

Rules Coordinator

Preproposal
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WSR 00-18-096
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed September 5, 2000, 2:53 p.m.]}

Subject of Possible Rule Making: WAC 458-40-660
Timber excise tax—Stumpage value tables.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.330 and 84.33.096.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The law (RCW 84.33.091)
requires that the stumpage value tables be revised every six
months. The stumpage values are established by the depart-
ment so that timber harvesters are apprised of the timber val-
ues on which the timber excise tax is calculated.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Although the United States Forest Service and Wash-
ington State Department of Natural Resources both regulate
forest practices, they are not involved in valuation for pur-
poses of taxation. The nontax processes and definitions are
coordinated with these agencies to avoid conflict, but there
should be no need to involve them in the valuation revisions
provided in this rule. .

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments should be submitted by the pub-
lic meeting date to ensure full consideration, but will be
accepted if they are received two weeks before the date of
adoption. Written comments may be submitted by mail,
fax, or at the public meeting. Oral comments will be
accepted at the public meeting or later public hearing. A
draft of the amended rule may be obtained after October
15, 2000, upon request. Written comments or requests for
the draft rule may be directed to Ed Ratcliffe, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6126, fax (360) 664-0693.

Location and Date of Public Meeting: Department of
Revenue, Conference Room, Target Place Building No. 4,
2735 Harrison Avenue N.W., Olympia, WA, on October 16,
2000, at 10 a.m.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date TDD 1-
800-451-7985 or (360) 570-6176.

September 5, 2000
Claire Hesselholt
Rules Manager

Legislation and Policy



Washington State Register, Issue 00-18

WSR 00-18-100
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 5, 2000, 4:55 p.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes' Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules may be necessary to
refine commercial catch reporting in the salmon industry,
including retention of commercially caught fish for personal
use. These rules will assist in managing the coastal and Puget
Sound salmon fisheries. Additionally, there is a need for
redefining lawful salmon gear, particularly the bunt size in
purse seines. This definition will provide flexibility in gear
usage, while providing protection to salmon stocks by disal-
lowing small mesh gear in the body of the net.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way, Olympia, WA 98501-1091,
phone (360) 902-2651. Contact by October 19, 2000,
expected proposal filing November 1, 2000.

September 5, 2000

Evan Jacoby
Rules Coordinator

WSR 00-18-101
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed September 6, 2000, 8:28 a.m.]

Subject of Possible Rule Making: Rules relating to quar-
antine of grapevines and other plant/nursery stock to prevent
establishment of glassy-winged sharpshooter.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 17.24 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Glassy-winged sharpshooter
is an exotic pest insect that transmits Pierce’s disease to
grapevines. Pierce’s disease is a bacterial disease of grape-
vines not known to occur in Washington state. Pierce’s dis-
ease could have a potentially devastating effect on Washing-
ton’s grape crop and associated industries. Despite a large
federal and state control effort, glassy-winged sharpshooter
has recently become established in southern California and is
moving north. Very recently two detections occurred in Ore-
gon, and the Oregon Department of Agriculture initiated an
emergency quarantine on incoming nursery stock from
infested states. Exclusion of glassy-winged sharpshooter

WSR 00-18-102

through quarantine rules may be the only way to prevent
Pierce’s disease in this state.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: USDA APHIS administers federal quarantine rules
regarding international and domestic movement of exotic
pests. However, as a practical matter USDA leaves the
administration of interstate quarantine activities to state pro-
grams. Copies of any proposed rules will be distributed for
review to affected states.

Process for Developing New Rule: Washington State
Department of Agriculture representatives discuss the issue
and any rules proposals with industry groups, other stake-
holders, and affected government agencies and then publish
the rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Tom Wessels, Plant Services Program
Manager, Washington State Department of Agriculture, Lab-
oratory Services Division, P.O. Box 42560, Olympia, WA
98504-2560, phone (360) 902-1984, fax (360) 902-2094; or
Mary Toohey, Assistant Director, Washington State Depart-
ment of Agriculture, Laboratory Services Division, P.O. Box
42560, Olympia, WA 98504-2560, phone (360) 902-1907,
fax (360) 902-2094.

' September 6, 2000
Mary A. Martin Toohey
Assistant Director

WSR 00-18-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed September 6, 2000, 8:29 a.m.]

Subject of Possible Rule Making: Amendment of exist-
ing rules for grape virus quarantine in chapter 16-483 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.24, 15.13 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Sophisticated new methods
of testing have found one of the viruses currently addressed
in the rule (the disease, stem pitting) in certified planting
stock from California, which has historically supplied signif-
icant portions of the planting stock for Washington vine-
yards. Unless the rule is changed, grower access to this
important source of stock may be stopped. Information about
the prevalence of stem pitting already present in this state is
currently being developed. It may be necessary to change the
rule to bring it into compliance with nationally accepted prin-
ciples of plant quarantine and NAPPO standards. It may also
be necessary to change the rule to bring it into compliance
with current industry and program practices.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: USDA APHIS administers federal quarantine rules
regarding international and domestic movement of plant dis-
eases. However, as a practical matter USDA leaves the
administration of interstate quarantine activities to state pro-
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WSR 00-18-106

grams. Copies of any proposed rules will be distributed for
review to affected states.

Process for Developing New Rule: Washington State
Department of Agriculture representatives discuss the issue
and any rules proposals with industry groups, other stake-
holders, and affected government agencies and then publish
the rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Tom Wessels, Plant Services Program
Manager, Washington State Department of Agriculture, Lab-
oratory Services Division, P.O. Box 42560, Olympia, WA
98504-2560, phone (360) 902-1984, fax (360) 902-2094; or
Mary Toohey, Assistant Director, Washington State Depart-
ment of Agriculture, Laboratory Services Division, P.O. Box
42560, Olympia, WA 98504-2560, phone (360) 902-1907,
fax (360) 902-2094.

September 6, 2000
Mary A. Martin Toohey
Assistant Director

WSR 00-18-106
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 00-23—Filed September 6, 2000, 10:26 a.m.]

Subject of Possible Rule Making: The Department of
Ecology (ecology) is proposing to first repeal chapter 317-21
WAC and later adopt new rules consistent with the holding of
the United States Supreme Court in U.S. v. Locke, et al.,
_U.S._, 120 S.Ct. 1135 (2000). The Supreme Court held in
Locke that states may regulate tank vessels only where the
regulations are based on peculiarities of local waters that call
for special precautionary measures.

Ecology intends to repeal chapter 317-21 WAC because
most provisions do not address peculiarities of Washington
waters. New rules for tank vessels are being considered to
meet the mandate of RCW 88.46.040 which requires the best
achievable protection from harm caused by oil spills to water.
Before adopting rules, ecology must answer the following
questions:

1. Which peculiarities of Washington waters should be
addressed by state regulation?

2. What measures address the peculiarity of the waters?

3. Do potential measures affect vessel operations outside
state waters?

4. Do potential measures require adjustment of systemic
aspects of a vessel?

5. Do potential measures impose a substantial burden on
vessel operations?

6. What is the risk of innocent noncompliance?

7. Has the United States Coast Guard determined that
potential measures are unnecessary or inappropriate?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 88.40.020, 88.46.040, 90.56.030, and
90.56.350.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Ecology received three peti-
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tions for rule making on July 19, 20 and 24, respectively.
Taken in combination, the petitions request repeal of chapter
317-21 WAC because the provisions conflict with the hold-
ing of the Supreme Courtin U.S. v. Locke, et al. Under RCW
34.05.330, ecology must respond within sixty days of receipt
by either denying the petitions or initiating rule making.
Ecology determined that the petitions made valid requests for
rule making and have initiated this rule making in response.

At the same time, RCW 88.46.040 requires ecology to
develop rules for tank vessels that provide the best achievable
protection of Washington’s waters from harm caused by oil
spills. Following repeal of chapter 317-21 WAC, ecology
will begin a rule-making process aimed at accomplishing the
requirement of RCW 88.46.040 within the guidelines pro-
vided by the United States Supreme Court.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: To meet the standards established by the United States
Supreme Court, ecology must work with the United States
Coast Guard to determine whether a measure ecology may

implement either acts in an area of regulation reserved to the .

Coast Guard, or is a measure that Coast Guard has deter-
mined to be unnecessary or inappropriate. As rule making
progresses, the Coast Guard will be consulted on each pecu-
liarity and measure identified.

Process for Developing New Rule: Ecology will imple-
ment this rule making in two phases. The first phase will be
repeal of chapter 317-21 WAC. The second phase will be a
more involved process to identify waterways, peculiarities
and measures to address those peculiarities. For the second
phase, information will be solicited from Washington’s mari-
time community and the public through questionnaires and
informational meetings. This information will be used to
identify peculiarities of specific waterways, and measures to
address those peculiarities. Once identified, public work-
shops will be held to review the problems identified and mit-
igation measures proposed. Throughout this process, ecol-
ogy will closely consult with appropriate Coast Guard
offices. : '

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Information and comments on the questions posed
by this preproposal statement of inquiry, or requests to be
placed on the mailing list for this rule making may be submit-
ted to Jeff Fishel, Department of Ecology, Spill Prevention,
Preparedness, and Response Program, P.O. Box 47600,
Olympia, WA 98504-7600, e-mail jfis4d61 @ecy.wa.gov.

September 5, 2000
Joe Stohr
Program Manager
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WSR 00-18-110
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
{Filed September 6, 2000, 11:33 a.m.]

Subject of Possible Rule Making: Medical Assistance
Administration (MAA) is planning to amend WAC 388-502-
0160 Billing a client. This rule describes when/how a pro-
vider may bill a client for services, equipment or supplies.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This amendment is needed to
clarify parts of WAC 388-502-0160, which was recently
adopted (effective August 5, 2000).

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this WAC. Draft material and informa-
tion about how to participate are available by contacting the
DSHS representative identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Leslie Saeger, Regulatory Improve-
ment Manager, Medical Assistance Administration, Olym-
pia, WA 98504-5530, phone (360) 725-1347, fax (360) 586-
9727, TTY 1-800-848-5429, e-mail saegell @dshs.wa.gov.

September 6, 2000

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 00-18-112
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

[Filed September 6, 2000, 11:48 a.m.]

The Department of Health would like to withdraw the
following notice of inquiry (CR-101). The Nursing Care
Quality Assurance Commission voted on July 13, 2000, to
discontinue any further efforts to write a rule on this topic.

WAC WSR WSR Subject
Number Number Date
WAC 246-840-xxx 99-09-098 | 4/21/99 Defining when alcohol

in the system rises to
the level of unprofes-
sional conduct.

If you have any questions, please telephone Michelle

Davis at (360) 236-4044.
Nancy Ellison

for Mary Selecky
Secretary

(71
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WSR 00-18-113
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed September 6, 2000, 11:50 a.m.]

Subject of Possible Rule Making: On August 29, 2000,
the governor issued Executive Order 00-04, which requires
the department to work with the Health Care Authority to
establish a Washington senior discount prescription drug
project.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.70.020(5), 43.70.040, 43.70.060,
43.70.070, 43.70.130, 41.05.021, 41.05.006, and 41.05.
021(c).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules on this subject will
enable individuals who are fifty-five years of age or older to
obtain discounted prescription drugs.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: There are no state or federal regulations for this type of
program.

Process for Developing New Rule: The department will
work with the Health Care Authority and interested individu-
als to develop rules to implement the prescription drug pro-
gram.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Michelle Davis, Regulatory Affairs
Manager, (360) 236-4044, e-mail michelle.davis@doh.
wa.gov, Office of the Secretary, P.O. Box 47890, Olympia,
WA 98504-7890; or Patti Rathbun, Policy Development
Coordinator, (360) 236-4627, e-mail patti.rathbun @doh.
wa.gov, Office of the Secretary, P.O. Box 47879, Olympia,
WA 98504-7879; fax (360) 586-7424.

September 6, 2000
Nancy Ellison
Deputy

for Mary Selecky
Secretary
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WSR 00-18-030
EXPEDITED REPEAL
. DEPARTMENT OF AGRICULTURE
[Filed August 29, 2000, 3:39 p.m.}

The Following Sections are Proposed for Expedited
Repeal: WAC 16-228-1385 Special restrictions on the use of
Compounds 1080, 1081 and phosphorus paste.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Ann Wick, Washington
State Department of Agriculture, P.O. Box 42589, Olympia,
WA 98504-2589, (360) 902-2051.

Reason the Expedited Repeal of the Rule is Appropriate:
All pesticide uses of 1080, 1081 and phosphorus paste except
for toxic collars, have been cancelled by the federal govern-
ment (Environmental Protection Agency). Therefore, rules
governing the use of these products for rodent control are no
longer needed.
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August 28, 2000
Ann Wick
Acting Assistant Director

' WSR 00-18-083
EXPEDITED REPEAL
DEPARTMENT OF ECOLOGY
[Order 00-22—Filed September 5, 2000, 10:48 a.m.}

The Following Sections are Proposed for Expedited
Repeal: WAC 173-09-010 Authority and purpose, 173-09-
020 Definitions, 173-09-030 Designation of a coordinating
permit agency, and 173-09-040 Brief adjudicative proceed-
ings—Expedited appeal of coordinated permit process time-
lines.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Statute on which the rule was based has been
repealed and has not been replaced by another statute provid-
ing statutory authority for the rule.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Jerry Thielen, Rules Coor-
dinator, Department of Ecology, P.O. Box 47600, Olympia,
WA 98504-7600.

Reason the Expedited Repeal of the Rule is Appropriate:
Chapter 173-09 WAC necessitates repeal because the state
statute on which chapter 173-09 WAC was based (i.e.,
chapter 90.60 RCW, Environmental Permit Assistance Act)
was repealed June 30, 2000, per the provisions of RCW
43.131.388.

September 1, 2000

' Gordon White
Program Manager, Shorelands and

Environmental Assistance Program

(1] Expedited Repeal
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WSR 00-16-114
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)
[Filed August 2, 2000, 9:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
06-039.

Title of Rule: Chapter 388-14A WAC, Division of Child
Support rules.

PART A - GENERAL INFORMATION ABOUT THE DIVI-
SION OF CHILD SUPPORT, WAC 388-14A-1000 The Division
of Child Support is the Title IV-D child support enforcement
agency for the state of Washington, 388-14A-1005 What is
Washington’s state plan under Title IV-D?, 388-14A-1010
What are the other names that the Division of Child Support
has used?, 388-14A-1015 What laws apply to the Division of
Child Support?, 388-14A-1020 What definitions apply to the
rules regarding child support enforcement?, 388-14A-1025
What are the responsibilities of the Division of Child Sup-
port?, 388-14A-1030 What kinds of services can the Division
of Child Support provide?, 388-14A-1035 What kinds of
locate services does the Division of Child Support provide?,
388-14A-1040 What must a request for locate services con-
tain?, 388-14A-1045 How does the Division of Child Support
handle a request for locate services?, 388-14A-1050 The
Division of Child Support cooperates with other states for
support enforcement purposes, 388-14A-1055 Can the Divi-
sion of Child Support collect support owed or assigned to
another state?, and 388-14A-1060 The Division of Child
Support cooperates with courts and law enforcement.

PART B - BASIC RULES FOR CHILD SUPPORT CASES,
WAC 388-14A-2000 Who can receive child support enforce-
ment services from the division of child support?, 388-14A-
2005 Does an application for public assistance automatically
become an application for support enforcement services?,
388-14A-2010 Can I apply for support enforcement services
if I do not receive public assistance?, 388-14A-2015 Do I
have to be a resident of Washington state to apply for DCS
services?, 388-14A-2020 What happens if the division of
child support denies my application for support enforcement
services?, 388-14A-2025 What services does the Division of
Child Support provide for a nonassistance support enforce-
ment case?, 388-14A-2030 Do I assign my rights to support
when I apply for child support enforcement services?, 388-
14A-2035 Do I assign my rights to support when I receive
public assistance?, 388-14A-2036 What does assigning my
rights to support mean?, 388-14A-2037 What are perma-
nently assigned arrears?, 388-14A-2038 What are tempo-
rarily assigned arrears?, 388-14A-2040 Do [ have to cooper-
ate with the Division of Child Support in establishing or
enforcing child support?, 388-14A-2041 What happens if I
don’t cooperate with DCS?, 388-14A-2045 What can I do if I
fear that cooperating with the division of child support will be
harmful to me or to my children?, 388-14A-2050 Who
decides if I have good cause not to cooperate?, 388-14A-
2060 Are there different kinds of good cause?, 388-14A-2065
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Does the Division of Child Support provide support enforce-
ment services if the CSO determines I have "Good Cause
Level A"?, 388-14A-2070 Does the Division of Child Sup-
port provide support enforcement services if the CSO deter-
mines I have "Good Cause Level B"?, 388-14A-2075 What
happens if the Division of Child Support determines that I am
not cooperating?, 388-14A-2080 Once a support enforcement
case is opened, under what circumstances can it be closed?,
388-14A-2085 Under what circumstances may DCS deny a
request to close a support enforcement case?, 388-14A-2090
Who is mailed notice of DCS’ intent to close a case?, 388-
14A-2095 What if I don't agree with the case closure notice?,
388-14A-2091 What happens to payments that come in after
a case is closed?, 388-14A-2099 When does DCS file a satis-
faction of judgment with the superior court?, 388-14A-2105
Does the Division of Child Support keep information about
me confidential?, 388-14A-2110 How do I find out the
address of my children, or the other parent of my children?,
388-14A-2115 What are the requirements for making an
address disclosure request?, 388-14A-2120 What happens at
a hearing on an objection to disclosure of my address?, 388-
14A-2125 How do I give DCS permission to give my address
to the other parent without going through the notice proce-
dures of WAC 388-14A-21157, 388-14A-2150 How much
does it cost to get copies of DCS records?, 388-14A-2155
Can I appeal a denial of public disclosure by the Division of
Child Support?, and 388-14A-2160 If my information is con-
fidential, can DCS report me to a credit bureau?

PART C - HOW THE DIVISION OF CHILD SUPPORT
DECIDES HOW MUCH CHILD SUPPORT SOMEONE SHOULD
PAY, (NOTE: The rules for establishing administrative sup-
port orders have been filed and will be effective October 1,
2000. They are found in WAC 388-14A-3100, 388-14A-
3102, 388-14A-3105, 388-14A-3110, 388-14A-3115, 388-
14A-3120, 388-14A-3125, 388-14A-3130, 388-14A-3131,
388-14A-3132, 388-14A-3133, 388-14A-3135, 388-14A-
3140, 388-14A-3200, and 388-14A-3205. The rules for
establishing temporary administrative support orders were
effective May 19, 2000: They are found in WAC 388-14A-
3850, 388-14A-3855, 388-14A-3860, 388-14A-3865, 388-
14A-3870, and 388-14A-3875. WAC 388-14A-3275 The
Division of Child Support may amend a notice at any time
before a final administrative order is entered, 388-14A-3300

"How does the Division of Child Support require me to make

my support payments to the Washington state support regis-
try when my support order says to pay someone else?, 388-
14A-3304 The Division of Child Support serves a notice of
support debt when it is enforcing a court order or foreign
administrative order for support, 388-14A-3310 The Division
of Child Support serves a notice of support owed to establish
a fixed dollar amount under an existing child support order,
388-14A-3315 When DCS serves a notice of support debt or
notice of support owed, we notify the custodial parent and/or
the payee under the order, 388-14A-3320 What happens at a
hearing on a notice of support debt or notice of support
owed?, 388-14A-3350 Are there any limits on how much
back support the Division of Child Support can seek to estab-
lish?, 388-14A-3370 What defenses to liability are available
to a noncustodial parent when DCS seeks to enforce a support
obligation?, 388-14A-3375 What kinds of credits does the
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Division of Child Support give whern establishing or enforc-
ing an administrative support order?, 388-14A-3400 Are
there limitations on how much of my income is available for
child support?, 388-14A-3500 A person must show good
cause for filing a late request for hearing on a support notice,
388-14A-3600 The parties may resolve any child support
case by entering a consent order or an agreed settlement,
388-14A-3700 When is it appropriate to vacate a default
order?, 388-14A-3800 Once a support order is entered, can it
be changed?, 388-14A-3810 Once a child support order is
entered how long does the support obligation last?, 388-14A-
3900 Can DCS review my support order to see if it should be
modified?, and 388-14A-3925 How do I modify my adminis-
trative support order?

PART D - HOW WE ENFORCE CHILD SUPPORT OBLIGA-
TIONS, WAC 388-14A-4000 When can the Division of Child
Support take collection action against a noncustodial parent?,
388-14A-4010 Can I make the Division of Child Support
stop collection action against me?, 388-14A-4020 What col-
lection tools does the Division of Child Support use?, 388-
14A-4030 How can the Division of Child Support collect
child support from my wages or other income source?, 388-
14A-4040 DCS can serve some collection actions by elec-
tronic service, 388-14A-4100 Can the Division of Child Sup-
port make me provide health insurance for my children?,
388-14A-4110 If my support order requires me to provide
health insurance for my children, what do I have to do?, 388-
14A-4115 Can my support order reduce my support obliga-
tion if I pay for health insurance?, 388-14A-4120 DCS serves
a notice of enrollment to enforce an obligation to provide
health insurance coverage, 388-14A-4130 What must an
employer or union who receives a notice of enrollment do?,
388-14A-4200 Do I get credit for dependent disability pay-
ments paid on my behalf to my children?, 388-14A-4300
What can I do if I think I'm paying more than the custodial
parent is spending for daycare for my child?, 388-14A-4500
What is the Division of Child Support’s license suspension
program?, 388-14A-4505 The notice of noncompliance and
intent to suspend licenses, 388-14A-4510 Who is subject to
the DCS license suspension program?, 388-14A-4515 How
do I avoid having my license suspended for failure to pay
child support?, 388-14A-4520 Signing a repayment agree-
ment will avoid certification for noncompliance, 388-14A-
4525 How to obtain a release of certification for noncompli-
ance, 388-14A-4530 Administrative hearings regarding
license suspension are limited in scope, 388-14A-4600 What
is the division of child support’s DCS most wanted internet
site?, 388-14A-4605 Whose picture can go on the Division of
Child Support’s DCS most wanted internet site?, 388-14A-
4610 How does a noncustodial parent avoid being posted on
the DCS most wanted internet site?, 388-14A-4615 When
does DCS remove a noncustodial parent from the DCS most
wanted internet site?, and 388-14A-4620 What information
does the Division of Child Support post to the DCS most
wanted internet site?

“ PART E - DISTRIBUTION OF CHILD SUPPORT PAYMENTS,
WAC 388-14A-5000 How does the Division of Child Sup-
port distribute support payments?, 388-14A-5050 When does
DCS send a notice of intent to distribute support money?,
388-14A-5100 What kind of distribution notice does the
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Division of Child Support send?, 388-14A-5200 What is a
"total versus total” notice?, 388-14A-5300 How does the
Division of Child Support recover a support payment which
has already been distributed?, 388-14A-5400 How does the
Division of Child Support tell the custodial parent when they
adjust the amount of debt owed on the case?, 388-14A-5500
How does the Division of Child Support collect support debts
owed by someone other than a noncustodial parent?, 388-
14A-5505 DCS uses a notice of retained support debt to
claim a debt owed by a custodial parent, 388-14A-5510 How
does DCS serve a notice of retained support debt?, 388-14A-
5515 What happens if I don’t respond to a notice of retained
support debt or request a hearing?, 388-14A-5520 What hap-
pens if I make a timely objection to a notice of retained sup-
port debt?, 388-14A-5525 What happens at the hearing on a
notice of retained support debt?, 388-14A-5530 Can I request
a late hearing on a notice of retained support debt?, 388-14A-
5535 How does DCS collect a debt established on a notice of
retained support debt?, and 388-14A-5540 Can I just
acknowledge that I owe money to the Division of Child Sup-
port? :

PART F - HEARINGS AND CONFERENCE BOARDS, WAC
388-14A-6000 Which statutes and regulations govern the
Division of Child Support’s hearing process?, 388-14A-6100
The Division of Child Support accepts oral requests for hear-
ing or conference board, 388-14-6200 What are my hearing
rights when the Division of Child Support takes collection
action against my bank account?, 388-14A-6300 Duty of the
administrative law judge in a hearing to determine the
amount of a support obligation, 388-14A-6400 The Division
of Child Support’s grievance and dispute resolution method is
called a conference board, 388-14A-6405 How to apply for a
conference board, 388-14A-6410 Explanation of the confer-
ence board process, 388-14A-6415 Scope of authority of con-
ference board chair defined, and 388-14A-6500 Can I use
equitable estoppel as a defense in a hearing with the Division
of Child Support?

PART G - INTERSTATE ISSUES, WAC 388-14A-7100 An
order from another state may be registered in Washington for
enforcement or modification, and 388-14A-7200 DCS can
serve notices in another state under the Uniform Interstate
Family Support Act.

PART H - MISCELLANEOUS PROVISIONS, WAC 388-
14A-8100 Are there special rules for setting child support for
children in foster care?, 388-14A-8105 Does the cost of care
affect how much child support I pay when my child is in fos-
ter care?, 388-14A-8110 What happens to the money if cur-
rent support is higher than the cost of care?, 388-14A-8120
Are there special rules for collection in foster care cases?,
388-14A-8200 All Washington employers must report new
hires to the Washington state support registry, 388-14A-8300
Who pays for genetic testing when paternity is an issue?,
388-14A-8400 Does the Division of Child Support have the
right to approve my child support order before the court
enters it?, and 388-14A-8500 Can the Division of Child Sup-
port issue subpoenas?

Purpose: The Division of Child Support has reviewed its
existing rules under the Governor’s Executive Order 97-02;
has repealed chapters 388-11, 388-13, and 388-14 WAC and
replaced them with chapter 388-14A WAC.
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Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: The Division of Child Support has reviewed
all the rules in chapters 388-11, 388-13, and 388-14 WAC
under the Governor’s Executive Order 97-02. As part of the
review, DCS intends to repeal those rules which are no longer
needed, revise those which need to be revised for clarity and
usability, and establish a new chapter of the WAC, chapter
388-14A WAC, which will put all of the rules relating to the
Division of Child Support into one chapter. This will entail
repealing the entirety of chapters 388-11, 388-13, and 388-14
WAC. Certain of DCS’s rules have been adopted under
Executive Order 97-02 and will be renumbered but not other-
wise revised. Shown above is a list of rules indicating which
rules are being repealed, and a list of the new rules in chapter
388-14A WAC.

Reasons Supporting Proposal: Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS
Rules Coordinator, P.O. Box 9162, Olympia, WA 98507,
(360) 664-5065.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment gathers together in one chapter all
the rules for the Washington state child support enforcement
program.

Proposal Changes the Following Existing Rules:
Repeals existing chapters 388-11, 388-13, and 388-14 WAC
and replaces them with new chapter 388-14A WAC.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This change does not
meet the requirements for a small business economic impact
statement.

RCW 34.05.328 applies to this rule adoption. RCW
34.05.328 (5)(b)(vii) exempts DSHS rules that only [apply]
to client medical or financial eligibility.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on October 10, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by October 2, 2000, phone (360) 664-6094, TTY
(360) 664-6178, e-mail CoopeKD@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6187, by October 10, 2000.

Date of Intended Adoption: October 11, 2000.

July 28, 2000
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit
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PART A - GENERAL INFORMATION ABOUT THE
DIVISION OF CHILD SUPPORT

NEW SECTION

WAC 388-14A-1000 The division of child support is
the Title IV-D child support enforcement agency for the
state of Washington. (1) The division of child support
(DCS) is the part of the department of social and health ser-
vices that provides support enforcement services for the state
of Washington under Title IV-D of the federal Social Secu-
rity Act. DCS acts as the Washington state support registry
(WSSR) under chapter 26.23 RCW.

(2) If your support order requires you to make payments
to DCS or to WSSR, you should send payments to: WSSR,
PO Box 45868, Olympia WA 98504-5868.

(3) If you want to call DCS, you can call 1-800-442-
KIDS, or call the local DCS field office.

(4) If you want to write to DCS, you can write to the
local DCS field office or to P.O. Box 9162, Olympia WA
98507-9162.

(5) DCS is responsible for the state-wide administration
of wage withholding under Title IV-D.

NEW SECTION

WAC 388-14A-1005 What is Washington’s state plan
under Title IV-D? (1) The division of child support (DCS),
on behalf of the department of social and health services of
the state of Washington, establishes the following provisions
as the state plan ("the plan”) for its child support enforcement
program. This plan is authorized by Title IV-D of the Social
Security Act and chapters 74.20 and 74.20A RCW. This plan
covers the entire state of Washington.

(2) DCS is the designated organizational unit within the
state of Washington to administer the plan.

(3) DCS is the agency referred to in federal law as "the
Title IV-D agency," and performs all duties assigned to the
Title IV-D agency.

(4) DCS enters into contracts for support enforcement
and related services with:

(a) Other state agencies;

(b) Other states or foreign countries for action under the
Uniform Interstate Family Support Act (UIFSA) and other
laws to enforce or collect child support, locate noncustodial
parents, or establish paternity. These contracts may include
procedures far:

(i) Making referrals;

(ii) Assigning debts;

(iii) Reporting actions and activities; and

(iv) Coordination of activities under and ensuring com-
pliance with UIFSA.

(c) Private parties;

(d) The secretary of the Department of Health and
Human Services to refer and certify cases:

(1) To the federal parent locator service (FPLS);

(i1) To the secretary of the treasury for action to collect
support debts; and
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(ii1) For action to enforce support debts in the United
States district courts.

(5) DCS manages the Title IV-D plan for the state of
Washington and:

(a) Oversees all activities under the plan to ensure the
program meets the standards for an efficient and effective
program;

(b) Evaluates the quality and scope of services provided
under the plan;

(c) Ensures that federal and state requirements for
records management, accounting and fiscal control are met;

(d) Provides all services under the plan in appropriate
cases, including action to locate parents, to establish pater-
nity, and to establish, enforce and collect child support; and

(e) Assures that referrals and other communications with
the Title IV-A agency (which operates the public assistance
program) meet the requirements of the Title IV-D and Title
IV-A state plans.

NEW SECTION

WAC 388-14A-1010 What are the other names that
the division of child support has used? (1) The division of
child support (DCS) has been known by the following names:

(a) The office of support enforcement (OSE);

(b) The state’s Title IV-D agency; and

(c) The support enforcement division (SED);

(2)Some statutes and forms use one of these other names,
but they all mean the division of child support.

NEW SECTION

WAC 388-14A-1015 What laws apply to the division
of child support? (1) The division of child support (DCS) is
subject to both state and federal law, mainly:

(a) Title IV-D of the Social Security Act sets out the fed-
eral requirements for a state’s support enforcement program.

(b) Title 45 of the Code of Federal Regulations contains
the federal regulations regarding support enforcement pro-
grams.

(c) Chapter 26.23 RCW establishes the Washington state
support enforcement program.

(2) The main state statutes governing DCS are found in
Title 26 RCW and chapters 74.20 and 74.20A RCW.

(3) The Washington Administrative Code (WAC) con-
tains the state regulations regarding the Washington state
support enforcement program.

NEW SECTION

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

""Absent parent" is a term used for a noncustodial par-
ent.

""Accrued debt'" means past-due child support which
has not been paid.

"Administrative order' means a determination, find-
ing, decree or order for support issued under RCW
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74.20A.055 or 74.20A.056 or by another state’s agency under
an administrative process, establishing the existence of a sup-
port obligation (including medical support) and order the
payment of a set or determinable amount of support for cur-
rent support and/or a support debt. Administrative orders
include: V

(1) An order entered under chapter 34.05 RCW;,

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.

"Agency' means the Title IV-D provider of a state, in
Washington, this is DCS.

"Agreed settlement" is an administrative order devel-
oped by the agreement of the noncustodial parent, the custo-
dial parent and the division of child support which does not
require the approval of an administrative law judge.

"Aid" or "public assistance' means cash assistance
under the temporary assistance for needy families (TANF)
program, federally-funded or state-funded foster care, and
includes day care benefits and medical benefits provided to
families as an alternative or supplement to TANF.

"Applicant/custodian' means a person who applies for
public assistance on behalf of a child or children residing in
their household.

"Applicant/recipient,” "applicant,”" and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears' means debt amount owed for a period of time
before the current month.

" Assistance'' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Birth costs' means medical expenses incurred by the
custodial parent or the state for the birth of a child.

""Conference board' means a method used by the divi-
sion of child support for the resolution of complaints regard-
ing DCS cases and for granting exceptional or extraordinary
relief from debt.

"Consent order" means a support order developed by
the agreement of the noncustodial parent, the custodial parent
and the division of child support which requires the approval
of an administrative law judge.

"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent'’ means the person, whether a parent
or nonparent, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought'
means the date that the temporary assistance for needy fami-
lies program grant is effective. For purposes of this chapter,
the state remains responsible for the support of a dependent
child until public assistance terminates, or support enforce-
ment services end, whichever occurs later.




Washington State Register, Issue 00-18

"Delinquency'’ means failure to pay current child sup-
port when due.

"Department’ means the Waskington state department
of social and health services.

"Dependent child'' means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the united states armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is:

(a) A full-time student; and

(b) Reasonably expected to complete secondary school
or the equivalent level of vocational or technical training
before the end of the month in which the child turns nineteen.

"Disposable earnings' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Earnings'' means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW,

(6) Gains from capital, labor, or a combination of the
two; and

(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee'' means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer™ means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment'" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services.
Such a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance
unit.

"Family member' means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

(5]

WSR 00-16-114

"Foster care case” means a case referred to the Title
IV-D agency by the Title IV-E agency or the state division of
child and family services.

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexist-
ence of a fact;

(2) The representation’s materiality;

(3) The representation’s falsity;

(4) The speaker’s knowledge that the representation is
false; ‘

(5) The speaker’s intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter’s:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Good cause' for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds enumerated in civil rule 60. The time
periods used in civil rule 60 apply to good cause determina-
tions in this chapter.

""Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

""Health care costs"':

(1) For the purpose of establishing support obligations
under RCW 74.20A.055 and 74.20A.056, means medical,
dental and optometrical expenses; and,

(2) For the purpose of enforcement action under chapters
26.23, 74.20 and 74.20A RCW, including the notice of sup-
port debt and the notice of support owed, means medical,
dental and optometrical costs stated as a fixed dollar amount
by a support order.

""Hearing"” means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW. _

"I/Me" means the person asking the question which
appears as the title of a rule.

"Income includes":

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to:

(1) Assert liens under RCW 74.20A.060;

(2) Serve and enforce liens under chapter 74.20A RCW;
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(3) Issue orders to withhold and deliver under chapter
74.20A RCW;

(4) Notices of payroll deduction under chapter 26.23
RCW; and

(5) Obtain wage assignment orders under RCW
26.18.080.

"Locate' can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

""Medical support" means either or both:

(1) Health care costs stated as a fixed dollar amount in a
support order; and

(2) Health insurance coverage for a dependent child.

""Noncustodial parent' means the natural parent, adop-
tive parent, responsible stepparent or person who signed and
filed an affidavit acknowledging paternity, from whom the
state seeks support for a dependent child. Also called the
NCP. A parent is considered to be an NCP when for the
majority of the time during the period for which support is
sought, the child resided somewhere other than with that par-
ent.

"Other ordinary expense' means an expense incurred
by a parent which: .

(1) Directly benefits the dependent child; an

(2) Relates to the parent’s residential time or visitation
with the child.

""Past support' means support arrears.

""Paternity testing'' means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO" means a case on
which the division of child support’s activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned arrearages'' means those
arrearages which must be collected and retained by the state
up to the amount of unreimbursed assistance.

"Physical custodian' means custodial parent, also
called the CP.

"Putative father' includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

"Reasonable efforts to locate' means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;
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(c) Periodic searches for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Case maintenance in the division of child support’s
automated locate program.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempts to confirm the existence of and to obtain a
copy of a paternity acknowledgment; or

(7) Other actions reasonably calculated to produce infor-
mation regarding the NCP’s whereabouts.

""Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

""Residential care' means foster care, either state or
federally funded.

"Residential parent' means the custodial parent (CP),
or the person with whom the child resides that majority of the
time. - »

"Responsible parent" is a term sometimes used for a
noncustodial parent.

""Responsible stepparent'’ means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Secretary' means the secretary of the department of
social and health services or the secretary’s designee.

""State'" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

""Superior court order'" means a judgment, decree or
order of a Washington state superior court, or of another
state’s court of comparable jurisdiction.

""Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
health care costs, birth costs, child care, and special child
rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorneys; fees and other litigation costs
awarded in an action under Title IV-D to establish or enforce
a support obligation.

"Support enforcement services" means all actions the
Title IV-D agency is required to perform under Title IV-D of
the Social Security Act and state law.

"Support establishment notice’ means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
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WAC 388-14A-3120, or a notice and finding or medical
responsibility under WAC 388-14A-3125.

""'Support money" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, medical support, or birth
costs.

"Support obligation' means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health insurance coverage, health care costs, birth costs, and
child care or special child rearing expenses.

"Temporarily assigned arrearages" means those
arrearages which accrue prior to the family receiving assis-
tance, for assistance applications dated on or after October 1,
1997.

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency' means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington.
Also refers to the Washington state support registry (WSSR).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan' means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case' means a foster care case

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage.

"Unreimbursed assistance' means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

""We'' means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

NEW SECTION

WAC 388-14A-1025 What are the responsibilities of
the division of child support? (1) The division of child sup-
port (DCS) provides support enforcement services when:

- (a) The department of social and health services pays
public assistance or provides foster care services;

(b) A former recipient of public assistance is eligible for
services, as provided in WAC 388-14A-2000 (2)(c);

(c) A custodial parent (CP) or noncustodial parent (NCP)
requests nonassistance support enforcement services under
RCW 74.20.040 and WAC 388-14A-2000;

(d) A support order or wage assignment order under
chapter 26.18 RCW directs the NCP to make support pay-
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ments through the Washington state support registry
(WSSR);

(e) A support order under which there is a current sup-
port obligation for dependent children is submitted to the
WSSR;

() a former custodial parent (CP) requests services to
collect a support debt accrued under a court or administrative
support order while the child(ren) resided with the CP; or

(g) A child support enforcement agency in another state
or foreign country requests support enforcement services.

(2) DCS takes action under chapters 26.23 and 74.20A
RCW to establish, enforce and collect child support obliga-
tions. DCS refers cases to the county prosecuting attorney or
attorney general’s office when judicial action is required.

(3) DCS does not take action on cases where the commu-
nity services office (CSO) has granted the CP good cause not
to cooperate under WAC 388-422-0020, when the CSO
grants "level A good cause.” If the CSO grants "level B good
cause," DCS proceeds to establish and/or enforce support
obligations but does not require the CP to participate. WAC
388-14A-2065 and 388-14A-2070 describe the way DCS
handles cases with good cause issues.

(4) DCS establishes, maintains, retains and disposes of
case records in accordance with the department’s records
management and retention policies and procedures adopted
under chapter 40.14 RCW.

(5) DCS establishes, maintains, and monitors support
payment records.

(6) DCS receives, accounts for and distributes child sup-
port payments required under court or administrative orders
for support.

(7) DCS files a satisfaction of judgment when we deter-
mine that a support obligation is either paid in full or no
longer legally enforceable. WAC 388-14A-2099 describes
the procedures for filing a satisfaction of judgment. WAC
388-14A-2099(4) describes how DCS determines a support
obligation is satisfied or no longer legally enforceable.

NEW SECTION

WAC 388-14A-1030 What kinds of services can the
division of child support provide? The services provided by
the division of child support include, but are not limited to the
following:

(1) Establishment of administrative child support orders
(see WAC 388-14A-3100);

(2) Enforcement of court orders (see WAC 388-14A-
3305 and 388-14A-3310);

(3) Referral to the prosecuting attorney for establishment
of paternity;

(4) Receiving payments and distributing the payments
(see WAC 388-14A-5000);

(5) Locate services as provided in WAC 388-14A-1035;

(6) Welfare to work services in conjunction with other
parts of DSHS, ESD and private contractors.

(7) Cooperate with the IV-D agencies of other states (see
WAC 388-14A-1060); and

(8) Any other services allowed by the state plan and
applicable state and federal law.

Proposed

PROPOSED



PROPOSED

WSR 00-16-114

NEW SECTION

WAC 388-14A-1035 What kinds of locate services
does the division of child support provide? (1) The divi-
sion of child support (DCS) maintains a service to locate non-
custodial parents, using:

(a) All sources of information and available records in
Washington or other states; and

(b) The federal parent locator service (FPLS) maintained
by the federal Department of Health and Human Services.

(2) DCS provides locate services for:

(a) Persons receiving public assistance for the benefit of
dependent children;

(b) Any agency or attorney of another state seeking to
collect support obligations under an agreement entered into
with DCS;

(c) A court which has the authority to issue an order
against a noncustodial parent (NCP) for the support and
maintenance of a child;

(d) The custodial parent (CP), legal guardian, attorney or
agent of a child who does not receive public assistance, and
has not applied for full support enforcement services;

(e) The IV-D agency of another state; and

(f) Those persons authorized by 45 C.F.R. 303.15 to use
the FPLS in connection with parental kidnapping or child
custody cases.

NEW SECTION

WAC 388-14A-1040 What must a request for loca-
tion services contain? A request or referral asking the divi-
sion of child support (DCS) to provide location services must
contain the following information:

(1) The name of the noncustodial parent (NCP);

(2) The NCP’s social security number, if known;

(3) Whether NCP is now or has been a member of the
armed services;

(4) Whether NCP is now receiving or has received any
federal benefits;

(5) A request for areferral to FPLS;

(6) A statement that the request is being made to locate a
person only for one of the following purposes:

(a) Establishing paternity,

(b) Securing support, or

(¢) In connection with parental kidnapping or child cus-
tody cases.

(7) A statement acknowledging that any information
obtained from the FPLS must be kept confidential.

NEW SECTION

WAC 388-14A-1045 How does the division of child
support handle a request for location services? (1) A
request for location services is not an application for full sup-
port enforcement services.

(2) The division of child support (DCS) makes diligent
and reasonable efforts to locate the noncustodial parent
(NCP), including referral to the federal parent locator service
(FPLS).
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(3) If DCS is unsuccessful in locating the NCP using
local and state resources, DCS closes the case as provided in
388-14A-2080(12).

NEW SECTION

WAC 388-14A-1050 The division of child support
cooperates with other states for support enforcement pur-
poses. The division of child support (DCS) cooperates with
the IV-D agencies of other states, according to rules and pol-
icies set by the Secretary of the Department of Health and
Human Services and/or the federal Office of Child Support
Enforcement (OCSE). Areas of cooperation include:

(1) Establishing paternity;

(2) Locating a noncustodial parent (NCP) who resides in
Washington;

(3) Enforcing the support obligation of an NCP who
resides in Washington but whose support order was entered
by another state; and

(4) Any other functions required under a Title IV-D plan.

NEW SECTION

WAC 388-14A-1055 Can the division of child sup-
port collect support owed or assigned to another state? (1)
The division of child support (DCS) may, on the request of
another state, collect child support rights and/or debts which
have been assigned to that state under 42 U.S.C. 602
(a)(26)(A).

(2) DCS uses the remedies in chapters 26.23, 74.20 and
74.20A RCW to collect support on behalf of another state or
IV-D agency.

NEW SECTION

WAC 388-14A-1060 The division of child support
cooperates with courts and law enforcement. (1) The divi-
sion of child support (DCS) is authorized to enter into coop-
erative arrangements and written agreements including finan-
cial arrangements with the appropriate courts and law
enforcement officials (including Indian tribes) to assist DCS
in administering the state plan for support enforcement.

(2) These cooperative arrangements include the investi-
gation and prosecution of fraud related to paternity and child
support.

(3) DCS shares the federal funds it receives under 42
U.S.C. 655 according to the cooperative and financial agree-
ments.

(4) Any support payments that are made by a noncusto-
dial parent (NCP) after DCS refers a case to a court or law
enforcement official must be submitted to the Washington
state support registry.
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PART B - BASIC RULES FOR CHILD SUPPORT
CASES

NEW SECTION

WAC 388-14A-2000 Who can receive child support
enforcement services from the division of child support?
(1) The division of child support (DCS) provides payment
processing and records maintenance services (called "pay-
ment services only") to parties to a court order who are not
receiving a public assistance grant when:

(a) A Washington superior court order, tribal court order,
administrative order, or wage assignment order under chapter
26.18 RCW directs payments through DCS or through the
Washington state support registry (WSSR);

(b) The custodial parent (CP) of a dependent child or a
noncustodial parent (NCP) requests payment services only,
provided that: :

(i) A NCP’s request for payment services only may not
cause a reduction of service from the level of service pro-
vided under section (2) of this section; and

(i1) The support obligation is set by a Washington supe-
rior court, tribal court, administrative or wage assignment
order, directing payment to DCS or to WSSR.

(2) DCS provides full support enforcement services
under Title IV-D of the social security act to custodial parents
or noncustodial parents who are not receiving a public assis-
tance grant when:

(a) The custodial parent or former physical custodian of
a child requests support enforcement services;

(b) A NCP parent submits a support order for inclusion
in or a support payment to the WSSR, together with an appli-
cation for support enforcement services;

(c) A public assistance recipient stops receiving a cash
grant under the temporary assistance for needy families pro-
gram,

(d) The department provides Medicaid-only benefits to a
CP on behalf of a dependent child, unless the recipient of the
Medicaid-only benefits declines support enforcement ser-
vices not related to paternity establishment, medical support
establishment or medical support enforcement; or

() A man requests paternity establishment services
alleging he is the father of a dependent child.

(3) DCS provides payment processing, records mainte-
nance, paternity establishment, medical support establish-
ment, and medical support enforcement services when a
recipient of Medicaid-only benefits declines support enforce-
ment services in writing.

NEW SECTION

WAC 388-14A-2005 Does an application for public
assistance automatically become an application for sup-
port enforcement services? (1) When a custodial parent or
physical custodian applies for or receives cash assistance on
behalf of a minor child, the family authorizes the division of
child support (DCS) to provide support enforcement services
to the family.
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(2) These services continue until the support enforce-
ment case is closed pursuant to WAC 388-14A-2080.

(3) WAC 388-14A-2035 describes the nature of the
assignment of support rights.

(4) If the community services office grants good cause
not to cooperate under WAC 388-422-0021, DCS does not
provide services. See WAC 388-14A-2065.

NEW SECTION

WAC 388-14A-2010 Can I apply for support
enforcement services if I do not receive public assistance?
(1) If you are not receiving public assistance, you can apply
for support enforcement services. This is called a nonassis-
tance case. A nonassistance case receives the same level of
services as a case that was opened because of the payment of
public assistance.

(2) Generally, the person applying for nonassistance sup-
port enforcement services is the custodial parent or former
custodial parent of a child. However, the noncustodial parent
may apply for services as well, as provided in WAC 388-
14A-2000 (2)(b) and (e).

(3) A person wishing to apply for nonassistance support
enforcement services must submit a written application for
support enforcement services except as provided in WAC
388-14A-2000 (2)(c); and

(a) Have or have had physical custody of the child for
whom support is sought, or for whom a support debt has
accrued, or be the person with whom the child resided the
majority of the time for which support is sought; or

(b) Be the noncustodial parent.

(4) The applicant must:

(a) Give consent for the division of child support (DCS)
to take an assignment of earnings from the noncustodial par-
ent (NCP) if the parents are still married;

(b) Agree to send any support payments received directly
from the NCP to DCS within eight days of receipt;

(c) Agree to direct a payor or forwarding agent to make
payments to the Washington state support registry (WSSR);

(d) Agree not to hire an attorney or collection agency, or
apply to any other state’s IV-D agency to collect the same
support obligation or support debt, without notifying DCS;

(e) Complete, sign, date and submit to DCS the applica-
tion form and any other required documents;

(f) Supply copies of divorce and dissolution decrees,
support orders and modification orders, and any related doc-
uments affecting a support obligation;

(g) Provide a statement of the amount of support debt
owed by the NCP; and

(h) Include or attach a list, by date, of the support pay-
ments received from the NCP during the time period for
which the CP seeks support.

(5) If someone other than the CP has legal custody of the
child under a court order, the CP must affirm that:

(a) The CP has not wrongfully deprived the legal custo-
dian of custody; and

(b) The person with legal custody has not been excused
from making support payments by a court or administrative
tribunal.
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NEW SECTION

WAC 388-14A-2015 Do I have to be a resident of
Washington state to apply for DCS services? (1) If you are
not a resident of the state of Washington but you are applying
for services, you must state under oath that there is not an
open IV-D case in another state.

(2) The division of child support (DCS) may decline the
application for nonassistance support enforcement services
if:

(a) DCS already has an open case for you which was
opened at the request of another state; or

(b) Neither the custodial parent nor the noncustodial par-
ent reside in, work, or have any contacts with the state of
Washington.

NEW SECTION

WAC 388-14A-2020 What happens if the division of
child support denies my application for support enforce-
ment services? (1) The division of child support (DCS) may
deny an application which is incomplete, contains unclear or
inconsistent statements, or is not supported by necessary doc-
uments.

(2) DCS may deny an application from a non-resident as
provided in WAC 388-14A-2015(2).

(3) When DCS denies an application, DCS sends the
applicant a written notice of denial by regular mail. The
notice advises the applicant:

(a) Of the reasons for the denial; and

(b) That the applicant may request an administrative
hearing to contest the denial.

NEW SECTION

WAC 388-14A-2025 What services does the division
of child support provide for a nonassistance support
enforcement case? (1) In a nonassistance support enforce-
ment case, the division of child support (DCS):

(a) Provides only records maintenance and payment pro-
cessing services if the payee under a support order does not
submit an application for support enforcement services and
the:

(i) Order directs support payments to DCS or to the
Washington state support registry (WSSR); and

(ii) The clerk of the court submitted the order under
RCW 26.23.050.

(b) Continues to provide services without an application
after a:

(i) Public assistance recipient stops receiving a cash
grant; or

(i1) Recipient of Medicaid-only benefits becomes ineligi-
ble for Medicaid-only benefits, unless the recipient declines
support enforcement services or requests additional services.

(2) If you receive services as a former recipient of assis-
tance, as described in subsection (1)(b), you must cooperate
with DCS in the same way as when you received a grant.
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NEW SECTION

WAC 388-14A-2030 Do I assign my rights to support
when I apply for child support enforcement services? (1)
A custodial parent applying for or receiving cash assistance
on behalf of a minor child assigns the family’s rights to sup-
port as provided in WAC 388-14A-2035, below.

(2) A person applying for nonassistance support enforce-
ment services does not assign support rights, but agrees to
cooperate with the division of child support as provided in
WAC 388-14A-2010(3).

NEW SECTION

WAC 388-14A-2035 Do I assign my rights to support
when I receive public assistance? (1) When you receive
public assistance you assign your rights to support to the
state. This section applies to all applicants and recipients of
cash assistance under the state program funded under Title
IV-A of the federal Social Security Act.

(2) As a condition of eligibility for assistance, a family
member must assign to the state the right to collect and keep,
subject to the limitation in subsection (3), any support owing
to the family member or to any other person for whom the
family member has applied for or is receiving assistance.

(3) Amounts assigned under this section may not exceed
the lesser of the total amount of assistance paid to the family
or the total amount of the assigned support obligation.

NEW SECTION

WAC 388-14A-2036 What does assigning my rights
to support mean? (1) As a condition of eligibility for assis-
tance, a family member must assign to the state the right to
collect and keep, subject to the limitation in WAC 388-14A-
2035(3), any support owning to the family member or to any
other person for whom the family member has applied for or
is receiving assistance.

(2) While your family receives assistance, all support
collected is retained by the state to reimburse the total amount
of assistance which has been paid to your family.

(3) After your family terminates from assistance, certain
accrued arrears remain assigned to the state in accordance
with the following rules:

(a) For assistance applications dated prior to October 1,
1997, you permanently assign to the state all rights to support
which accrued before the application date and which will
accrue prior to the date your family terminates from assis-
tance.

(b) For assistance applications dated on or after October
1, 1997, and before October 1, 2000;

(i) You permanently assign to the state all rights to sup-
port which accrue while your family receives assistance; and

(ii) You temporarily assign to the state all rights to sup-
port which accrued before the application date, until October
1, 2000, or when your family terminates from assistance,
whichever date is later. After this date, if any remaining
arrears are collected by federal income tax refund offset, the
state retains such amounts, up to the amount of unrelmbursed
assistance.
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(c) For assistance applications dated on or after October
1, 2000:

(i) You permanently assign to the state all rights to sup-
port which accrue while the family receives assistance; and

(ii) You temporarily assign to the state all rights to sup- .

port which accrued before the application date, until the date
your family terminates from assistance. After this date, if any
remaining arrears are collected by federal income tax refund
offset, the state retains such amounts, up to the amount of
unreimbursed assistance.

NEW SECTION

WAC 388-14A-2037 What are permanently assigned
arrears? Permanently assigned arrears accrue only under the
following conditions:

(1) For those periods prior to the family receiving assis-
tance, for assistance applications dated on or before Septem-
ber 30, 1997; and :

(2) For those periods while a family receives assistance,
for assistance applications dated at any time,

NEW SECTION

WAC 388-14A-2038 What are temporarily assigned
arrears? (1) Not permanently assigned to the state;

(2) Collected and retained by the state up to the amount
of unreimbursed assistance, if these arrears are collected by
federal income tax refund offset at any time; and

(3) Collected and retained by the state by any means, up
to the cumulative amount of unreimbursed assistance:

(a) Until October 1, 2000 or until the date the family ter-
minates from assistance, whichever date is later; or

(b) Only while the family receives assistance, for assis-
tance periods beginning October 1, 2000 or later.

NEW SECTION

WAC 388-14A-2040 Do I have to cooperate with the
division of child support in establishing or enforcing child
support? (1) When you receive public assistance, you must
cooperate with the division of child support (DCS) unless the
department determines there is good cause not to cooperate
under WAC 388-422-0021. For purposes of this section and
WAC 388-14A-2075, DCS includes those acting on behalf of
DCS (its "representatives”), namely the prosecuting attorney,
the attorney general, or a private attorney paid per RCW
74.20.350. In cases where paternity is at issue, the custodial
parent of a child who receives assistance must cooperate
whether or not the parent receives assistance as well.

(2) Cooperation means giving information, attending
interviews, attending hearings, or taking actions to help DCS
establish and collect child support. This information and
assistance is necessary for DCS to:

(a) Identify and locate the responsible parent;

(b) Establish the paternity of the child(ren) on assistance
in the client’s care; and

(c) Establish or collect support payments or resources
such as property due the client or the child(ren).
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(3) The client must also cooperate by sending to DCS
any child support received by the client while on assistance,
as required by RCW 74.20A.320. If the client keeps these
payments, known as retained support, the client must sign an
agreement to repay under RCW 74.20A.275, and the client
must honor that agreement.

NEW SECTION

WAC 388-14A-2041 What happens if I don’t cooper-
ate with DCS? (1) There may be penalties, called sanctions,
for not cooperating with the division of child support (DCS).
These sanctions and the noncooperation process are
described in WAC 388-14A-2075. You may be sanctioned
if:

(a) You do not go to scheduled interviews and answer
questions;

(b) There is credible evidence showing that you could
have given the information but did not;

(c) You have been giving inconsistent or false informa-
tion without a good reason; or

(d) You refuse to sign or honor a repayment agreement
under WAC 388-14A-2040(3).

(2) You must be given the opportunity to swear you do
not have the information.

(3) You cannot be sanctioned because you provided
information on a possible parent who was then excluded by
genetic testing. In this event you must continue to cooperate
in naming other possible parents and taking part in any result-
ing genetic testing.

(4) You may not be able to help DCS if you do not know,
do not possess, or cannot reasonably obtain the requested
information. To avoid a sanction, you must, under penalty of
perjury, swear or attest to the lack of information in an inter-
view held by DCS or its representative.

NEW SECTION

WAC 388-14A-2045 What can I do if I fear that
cooperating with the division of support will be harmful
to me or to my children? (1) If a custodial parent (CP)
receiving public assistance fears that the establishment or
enforcement of support may result in harm to the CP or the
children, the CP may claim good cause not to cooperate
under WAC 388-422-0021. Go to the community services
office (CSO) to claim good cause.

(2) If a CP who is not receiving public assistance fears
that the establishment or enforcement of support may result
in harm to the CP or the children, the CP should tell the divi-
sion of child support (DCS) that family violence is an issue in
the case, so that DCS may take appropriate action.

NEW SECTION

WAC 388-14A-2050 Wheo decides if I have good
cause not to cooperate? (1) The community services office
(CSO) makes the determination whether to grant good cause
not to cooperate with the division of child support (DCS).
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(2) When you make a claim of good cause not to cooper-
ate, DCS does not take any action on the case while the claim
is pending.

NEW SECTION

WAC 388-14A-2060 Are there different kinds of
good cause? (1) For custodial parents receiving public assis-
tance, there are two kinds of good cause granted by the com-
munity services office (CSO): '

(a) When the CSO determines that support establishment
or enforcement cannot proceed at all because of a risk of dan-
ger to the custodial parent (CP) or children, this is called good
cause level A.

(b) When the CSO determines that support establishment
or enforcement can proceed without input from the CP, but
that good cause exists for the CP not to cooperate with DCS,
this 1s called good cause level B.

(2) See WAC 388-422-0021 for how the CSO grants
good cause.

NEW SECTION

WAC 388-14A-2065 Does the division of child sup-
port provide support enforcement services if the CSO
determines I have "good cause level A"'? If the community
services office (CSO) grants a custodial parent good cause
level A:

(1) The division of child support (DCS) closes the case
and does not take any action to establish or enforce support
for the children covered by the good cause finding.

(2) If the noncustodial parent applies for paternity estab-
lishment or support enforcement services, DCS does not open
a case.

NEW SECTION

WAC 388-14A-2070 Does the division of child sup-
port provide support enforcement services if the CSO
determines I have ''good cause level B"? If the community
services office (CSO) grants a custodial parent good cause
level B, the division of child support provides support
enforcement services without requiring the custodial parent
(CP) to provide information or cooperate with DCS in any
way.

NEW SECTION

WAC 388-14A-2075 What happens if the division of
child support determines that I am not cooperating? (1)
When the division of child support (DCS) or its representa-
tives believe you are not cooperating as defined in WAC 388-
14A-2040, DCS sends a notice to you and to the community
service office (CSO) stating the noncooperation and explain-
ing the following:

(a) How the noncooperation was determined, including
what actions were required;

(b) What actions you must take to resume cooperation;

(c¢) That this notice was sent to the CSO;
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(d) That you may contact the CSO immediately if you
disagree with the notice, need help in order to cooperate, or
believe the actions required are unreasonable; and

(e) That the CSO may sanction you by either reducing or
terminating the grant.

(2) The CSO sends a notice of planned action to you as
provided by WAC 388-245-1700 or any subsequent amend-
ment. ‘

(3) Either the notice of alleged noncooperation or the
CSO’s notice of planned action may serve as the basis for a
sanction.

(4) If the noncooperation was due to missing an inter-
view without reasonable excuse, cooperation resumes when
you appear for a rescheduled interview and either provide
information or attest to the lack of information. DCS or its
representative must reschedule the interview within seven
business days from the date you contact them to reschedule
an interview.

(5) If the noncooperation was due to not taking a
required action, cooperation resumes when you take that
action.

NEW SECTION

WAC 388-14A-2080 Once a support enforcement
case is opened, under what circumstances can it be
closed? Once the division of child support (DCS) starts pro-
viding support enforcement services under RCW 26.23.045
and chapter 74.20 RCW, the case must remain open, unless
DCS determines that:

(1) There is no current support order, and the support
debt owed by the noncustodial parent (NCP) is less than five
hundred dollars, or cannot be enforced under Washington
law;

(2) The NCP or putative (alleged) father is dead with no
assets, income or estate available for collection;

(3) The NCP has no assets or income available for col-
lection and is not able to provide support during the child’s
minority because of being:

(a) Institutionalized in a psychiatric facility;

(b) Incarcerated without possibility of parole; or

(c) Medically verified as totally and permanently dis-
abled with no evidence of ability to provide support.

(4) The applicant, agency or recipient of nonassistance
services submits a written request for closure, and there is no
current assignment of medical or support rights;

(5) DCS has enough information to use an automated
locate system, and has not been able to locate the NCP after
three years of diligent efforts;

(6) DCS does not have enough information to use an
automated locate system, and has not been able to locate the
NCP after one year of diligent efforts;

(7) DCS is unable to contact the applicant, agency or
recipient of services for at least sixty days;

(8) DCS documents failure to cooperate by the custodial
parent (CP) or the initiating jurisdiction, and that cooperation
is essential for the next step in enforcement;

(9) DCS cannot obtain a paternity order because:

(a) The putative father is dead;
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(b) Genetic testing has excluded all putative fathers;

(c) The child is at least eighteen years old;

(d) DCS, a court of competent jurisdiction or an admin-
istrative hearing determines that establishing paternity would

not be in the best interests of the child in a case involving .

incest, rape, or pending adoption; or

(e) The biological father is unknown and cannot be iden-
tified after diligent efforts, including at least one interview by
DCS or its representative with the recipient of support
enforcement services.

(10) DCS, a court of competent jurisdiction or an admin-
istrative hearing determines that the recipient of services has
wrongfully deprived the NCP of physical custody of the child
as provided in WAC 388-14A-3370;

(11) DCS, the department of social and health services, a
court of competent jurisdiction or an administrative hearing
determines that action to establish or enforce a support obli-
gation cannot occur without a risk of harm to the child or the
CP;

(12) DCS has provided locate-only services in response
to a request for state parent locator services (SPLS);

(13) The NCP is a citizen and resident of a foreign coun-
try, and:

(a) NCP has no assets which can be reached by DCS; and

(b) The country where NCP resides does not provide rec-
iprocity in child support matters.

(14) The child is incarcerated or confined to a juvenile
rehabilitation facility for a period of ninety days or more; or

(15) Any other circumstances exist which would allow
closure under 45 C.F.R. 303.11 or any other federal statute or
regulation.

NEW SECTION

WAC 388-14A-2085 Under what circumstances may
DCS deny a request to close a support enforcement case?
(1) The division of child support (DCS) may deny a request
to close a support enforcement case when:

(a) There is a current assignment of support or medical
rights on behalf of the children in the case;

(b) There is accrued debt under a support order which
has been assigned to the state;

(c) Support or medical rights on behalf of the children
have previously been assigned to the state;

(d) The person who requests closure is not the recipient
of support enforcement services; or

(e) A superior court order requires payments to the
Washington state support registry (WSSR).

(2) If there is no current assignment of support or medi-
cal rights, DCS may close the portion of the case which is
owed to the custodial parent (CP), but if there is accrued debt
under a support order which has been assigned to the state,
DCS keeps that portion of the case open.

(3) If a superior court order specifies that the noncusto-
dial parent (NCP) must make payments to the WSSR, but the
CP does not want support enforcement services, DCS keeps
the case open as a payment services only (PSO) case, which
means that:

(a) DCS provides payment processing and records main-
tenance, and
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(b) DCS does not provide enforcement services.

NEW SECTION

WAC 388-14A-2090 Who is mailed notice of DCS’
intent to close a case? (1) Sixty days before closing a case
the division of child support (DCS) sends a notice of intent to
close, advising the parties why DCS is closing the case.

(a) DCS does not send a notice when closing a case
under WAC 388-14A-2080 (11) or (12).

(b) DCS does not provide sixty days’ prior notice when
closing a case under WAC 388-14A-2080(4).

(2) DCS mails a notice by regular mail to the last known
address of the custodial parent (CP) and the noncustodial par-
ent.

(3) In an interstate case, DCS mails the notice to the CP
by regular mail in care of the other state’s child support
agency.

(4) If DCS is closing an interstate case because of nonco-
operation by the initiating jurisdiction, DCS also mails the
notice to the other state’s child support agency.

NEW SECTION

WAC 388-14A-2095 What if I don’t agree with the
case closure notice? (1) Only the person who applied for
support enforcement services, also known as the recipient of
services, may request a hearing to challenge closure of a case.

(2) If the recipient of services requests a hearing, the
other party may participate in the hearing.

(3) The closure of a child support case does not stop the
custodial parent or noncustodial parent from filing an appli-
cation for support enforcement services in the future, but the
reason for closure may affect whether the division of child
support will open a new case.

NEW SECTION

WAC 388-14A-2097 What happens to payments that
come in after a case is closed? After support enforcement
services are terminated, DCS returns support money to the
noncustodial parent except.if the case remains open as a pay-
ment services only (PSO) case as described in WAC 388-
14A-2000(1).

NEW SECTION

WAC 388-14A-2099 When does DCS file a satisfac-
tion of judgment with the superior court? (1) When the
division of child support (DCS) determines that a support
obligation, established by order of a superior court of this
state, has been satisfied or is no longer legally enforceable,
DCS sends a notice of its intent to file a satisfaction of judg-
ment to the last known address of the payee under the order
and to the noncustodial parent (NCP).

(2) DCS includes the following provisions in the notice:

(a) A statement of the facts DCS relied on in making the
determination; and

(b) A statement that payee has twenty days from the date
of the notice, to:
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(i) Object and request a conference board under WAC
388-14A-6400; or

(i1) Initiate an action to obtain a judgment from the court
that entered the order.

(3) If the conference board or the court determines the
support obligation or a support debt still exists, DCS with-
draws the notice and makes reasonable efforts to enforce and
collect the remaining support debt. If the conference board or
court determines that a debt does not exist, DCS files a satis-
faction of judgment with the clerk of superior court in which
the order was entered.

(4) DCS determines that a support obligation is satisfied
or no longer legally enforceable when the obligation to pay
current and future support terminates under the order, and:

(a) The NCP has made all payments owed under the sup-
port order;

(b) The support debt is no longer enforceable due to the
operation of the statute of limitations;

(c) DCS determines the NCP has a valid defense to pay-
ment of the debt under Washington law; or

(d) Under RCW 74.20A.220, DCS determines the debt is
uncollectible, grants a total or partial charge-off, or accepts
an offer to compromise a disputed debt.

NEW SECTION

WAC 388-14A-2105 Does the division of child sup-
port keep information about me confidential? (1) Under
RCW 26.23.120, all information and records, concerning per-
sons who owe a support obligation or for whom the division
of child support (DCS) provides support enforcement ser-
vices, are private and confidential. DCS discloses informa-
tion and records only as follows:

(a) DCS discloses information and records only to:

(i) A person or entity listed and for the specific purpose
or purposes stated in federal law;

(ii) The person who is the subject of the information or
records, unless the information or records are exempt under
RCW 42.17.310;

(iii) Local, state, and federal government agencies for
support enforcement and related purposes;

(iv) A party to a judicial proceeding or a hearing under
chapter 34.05 RCW, if the administrative law judge (ALJ)
enters an order to disclose. The ALJ must base the order on
a written finding that the need for the information outweighs
any reason for maintaining privacy and confidentiality;

(v) A party under contract, including a federally recog-
nized Indian tribe, if disclosure will allow the party to assist
in the program’s management or operation;

(vi) A person or entity, including a federally recognized
Indian tribe, when necessary to the administration of the pro-
gram or the performance of functions and duties in state and
federal law. DCS may publish information about a responsi-
ble parent for locate and enforcement purposes;

(vii) A person, representative, or entity if the person who
is the subject of the information and records consents, in writ-
ing, to disclosure;

(viii) The office of administrative hearings or the office
of appeals for administration of the hearing process under
chapter 34.05 RCW. The ALJ or review judge must not
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include the address of either party in an administrative order,
or disclose a party’s address to the other party. The review
judge and the ALJ must:

(A) State in support orders that the address is known by
the Washington state support registry; and

(B) Inform the parties they may obtain the address by
submitting a request for disclosure to DCS under this section.

(b) The last known address of, or employment informa-
tion about, a party to a court or administrative order for, or a
proceeding involving, child support may be given to another
party to the order. The party receiving the information may
only use the information to establish, enforce, or modify a
support order. Disclosure of address information is subject to
the provisions of WAC 388-14A-2110;

(c) The last known address of natural or adoptive chil-
dren may be given to a parent having a court order granting
that parent visitation rights with, legal custody of or residen-
tial time with the parent’s natural or adoptive children. The
parent may only use this information to enforce the terms of
the court order. Disclosure of this information is subject to
the provisions of WAC 388-14A-2110;

(d) DCS may disclose the Social Security Number of a
dependent child to the noncustodial parent NCP to enable the
NCP to claim the dependency exemption as authorized by the
Internal Revenue Service;

(e) Financial records of an individual obtained from a
financial institution maybe disclosed only for the purpose of,
and to the extent necessary, to establish, modify, or enforce a
child support obligation of that individual.

(2) Except as provided elsewhere in chapter 388 14A
WAC, chapter 388-01 WAC governs the process of request-
ing and disclosing information and records.

(3) DCS must take timely action on requests for disclo-
sure. DCS must respond in writing within five working days
of receipt of the request.

(4) If a child is receiving foster care services, you must
contact your local community services office for disclosure
of the child’s address information.

(5) The rules of confidentiality and penalties for misuse
of information and reports that apply to a IV-D agency
employee, also apply to a person who receives information
under this section.

(6) Nothing in these rules:

(a) Prevents DCS from disclosing information and
records when such disclosure is necessary to the performance
of its duties and functions as provided by state and federal
law;

(b) Requires DCS to disclose information and records
obtained from a confidential source.

NEW SECTION

WAC 388-14A-2110 How do I find out the address of
my children, or the other parent of my children? (1) A
request for disclosure of a parent or child’s addréss must be
submitted in writing and in person, with satisfactory evidence

of identity, at any office of the division of child support
(DCS);
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(2) If the request is made by your attorney, DCS may
waive the provisions regarding submission in person with
satisfactory evidence of identity;

(3) If you are unable to appear at a DCS office in person,

DCS may waive the provision requiring submission in person -

if you submit a notarized request for disclosure;

(4) The person seeking disclosure must attach the fol-
lowing to a request for disclosure of an address:

(a) A copy of the superior court order on which the
request is based. DCS waives this provision if DCS has a true
copy of the order on file; . o

(b) A sworn statement by the individual that the order
has not been modified; and

(c) A statement explaining the purpose of the request and
how the requestor intends to use the information.

NEW SECTION

WAC 388-14A-2115 What are the requirements for
making an address disclosure request? (1) The following
provisions apply to a request for disclosure of the address of
a party to the order or a dependent child under chapter 388-
14A WAC. The division of child support (DCS) does not
release the address if:

(a) The department has determined, under WAC 388-
422-0021, that the custodial parent (CP) has good cause for
refusing to cooperate;

(b) The order, on which the request is based, restricts or
limits the address requesting party’s right to contact or visit
the other party or the child by imposing conditions to protect
the party or the child from harm;

(c) An order has been entered finding that the health,
safety, or liberty of a party or child would be unreasonably
put at risk by the disclosure of the information; or

(d) DCS has information which gives DCS reason to
believe that release of the address may result in physical or
emotional harm to the other party or to the children.

(2) Whenever DCS denies a request for disclosure under
subsection (1) of this section, DCS notifies the nonrequesting
party that disclosure of the address was requested and was
denied.

(3) Prior to disclosing the address of a party or a child,
DCS mails a notice to the last known address of the party
whose address is sought, except as provided under subsection
(4) of this section. The notice advises the party that:

(a) A request for disclosure has been made;

(b) DCS will disclose the address after thirty days from
the date of the notice, unless:

(1) DCS receives a copy of an order which:

(A) Enjoins disclosure of the address;

(B) Restricts the address requesting party’s right to con-
tact or visit the other party or a child by imposing conditions
to protect the party or the child from harm, including, but not
limited to, temporary orders for protection under chapter
26.50 RCW; or

(C) States that the health, safety, or liberty of a party or
child would be unreasonably put at risk by disclosure of
address or other identifying information.

(ii) The party requests an administrative hearing which
ultimately results in a decision that release of the address is
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reasonably anticipated to result in harm to a party or a depen-
dent child;

(iii) In any hearing under this section, either party may
participate in the proceeding by telephone, from any prear-
ranged location. The location and phone number must not be
disclosed by the administrative law judge (ALJ).

(4) DCS is not required to mail a notice prior to disclo-
sure if:

(a) The requesting party presents a facially valid warrant
or a judicial finding that:

(i) The other party will likely flee to avoid service of pro-
cess; or

(ii) The other party will likely flee and that:

(A) A court of competent jurisdiction of this state or
another state has entered an order giving legal and physical
custody of a child whose address is requested to the request-
ing party; and

(B) The custody order has not been altered, changed,
modified, superseded, or dismissed; and

(C) A child was taken or enticed from the address
requesting party’s physical custody without that party’s con-
sent; and :

(D) The address requesting party has not subsequently
assented to being deprived of physical custody of the chil-
dren; and

(E) The address requesting party is making reasonable
efforts to regain physical custody of the child; or

(b) The records of DCS contain a written authorization
for address release under WAC 388-14A-2125.

NEW SECTION

WAC 388-14A-2120 What happens at a hearing on
an objection to disclosure of my address? (1) In any admin-
istrative hearing requested under WAC 388-14A-2115
(3)(b)(i):

(a) The parent requesting address disclosure and the
other party to the order or action are independent parties in
the hearing;

(b) Either party may participate by telephone, provided
the party:

(i) States in the request for hearing that participation will
be by telephone; or

(ii) Advises the office of administrative hearings (OAH)
at least five calendar days prior to the scheduled hearing that
participation will be by telephone; and

(iii) Provides OAH with a telephone number where the
party can be reached for the hearing, at least five calendar
days before the scheduled hearing.

(c) The administrative law judge (ALJ) must not disclose
the location or phone number from which the party is appear-
ing;

(d) The initial burden of proof is on the party requesting
address disclosure, to show that the address request is for a
purpose for which disclosure is specifically permitted under
chapter 388-14A WAC;

(e) If the party requesting address disclosure:

(i) Fails to meet this burden, the ALJ enters an order
denying the address request;
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(ii) Establishes that the address was requested for a pur-
pose for which disclosure is permitted, the other party must
then show that it is reasonable to anticipate that physical or
emotional harm to the party or a child will result from release
of the address. The party objecting to address release:

(A) May demonstrate reasonable anticipation of harm by
any form of evidence admissible under chapter 34.05 RCW;
and

(B) Is not required to provide corroborative evidence
required by WAC 388-422-0021, to establish a reasonable
anticipation of harm. ’

(f) If either party fails to appear, the ALJ enters an order
on default:

(i) If the party objecting to disclosure fails to appear, the
order requires DCS to release the address unless the record
contains documentary evidence which provides the basis for
a finding that physical or emotional harm will likely result
from release of the address;

(ii) If the address requesting party fails to appear, the
default order denies the request for address information.

(g) OAH arranges the attendance of the parties by tele-
phone or other procedure showing due regard for the safety of
the parties and the children; '

(h) DCS issues a final response to the disclosure request
within five working days of the exhaustion of administrative
remedies.

(2) If the custodial parent (CP) requests a hearing under
this section in response to a department initiated review of the
support order for modification, both parties to the support
order are independent parties in the address disclosure hear-
ing.

NEW SECTION

WAC 388-14A-2125 How do I give DCS permission
to give my address to the other parent without going
through the notice procedures of WAC 388-14A-21157? (1)
Any party to a support order may authorize the division of
child support (DCS) to release his or her address to the other
party with no prior notice.

(2) An authorization to release an address must be:
(a) In writing;
(b) Notarized; and

(c) Effective for any period designated by the party up to
three years or until DCS is notified in writing that the party
has revoked the authorization, whichever is sooner.

NEW SECTION

WAC 388-14A-2150 How much does it cost to get
copies of DCS records? (1) WAC 388-01-030 authorizes the
division of child support (DCS) to charge copying and post-
age costs for responses to public disclosure.

(2) DCS charges fifteen cents per page for copies.

(3) The DCS public disclosure coordinator may waive
copy fees in appropriate circumstances.
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NEW SECTION

WAC 388-14A-2155 Can I appeal a denial of public
disclosure by the division of child support? (1) If the divi-
sion of child support (DCS) denies a request for public dis-
closure, you may file an appeal with DCS Public Disclosure
Appeals, P.O. Box 9162, Olympia WA 98507-9162.

(2) If your appeal is denied, you may pursue other
options as set forth in WAC 388-01-080.

NEW SECTION

WAC 388-14A-2160 If my information is confiden-
tial, can DCS report me to a credit bureau? (1) When a
consumer reporting agency, as defined by 45 C.F.R.
303.105(a), requests information regarding the amount of
overdue support owed by a noncustodial parent (NCP), the
division of child support (DCS) provides such information if
the amount of the support debt exceeds one thousand dollars.

(2) Prior to releasing information to the consumer report-
ing agency, DCS sends a written notice concerning the pro-
posed release of the information to the NCP’s last known
address.

(3) The notice gives the NCP ten days from the date of
the notice to request a conference board to contest the accu-
racy of the information. If the NCP requests a conference
board, DCS does not release the information until a confer-
ence board decision has been issued.

NEW SECTION

WAC 388-14A-3275 The division of child support
may amend an administrative notice at any time before a
final administrative order is entered. (1) The division of
child support (DCS) may orally amend a notice issued under
this chapter at the hearing to conform to the evidence. When
DCS amends a notice at the hearing the:

(a) Administrative law judge (ALJ) may grant a continu-
ance when necessary to allow the parties additional time to
present evidence and argument as to the amendment; and

(b) DCS must reduce the terms of the amendment to
writing and provide a copy, in person or by regular mail to the
last known address of the parties, and to the ALJ within a rea-
sonable time after amending the notice.

(2) The amended notice does not generate a new hearing
right.

(3) When DCS has obtained reliable information that the
income basis of the notice is incorrect, the agency shall
amend a notice issued under WAC 388-14A-3115, 388-14A-
3120, or 388-14A-3125 prior to seeking a default order for
failure to appear. An amendment under this subsection must
be made according to the terms of subsection (1) above.

(4) Subsection (3) of this section does not apply:

(a) TO cases in which no one has requested a hearing; or

(b) After the ALJ has closed the hearing record.

(5) If DCS has amended the notice under this section and
either the noncustodial parent or the custodial parent fail to
appear at a rescheduled hearing date, the ALJ must enter a
default order on the terms of the amended notice.
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PART C - HOW THE DIVISION OF CHILD SUPPORT
DECIDES HOW MUCH CHILD SUPPORT SOMEONE
SHOULD PAY

NEW SECTION

WAC 388-14A-3300 How does the division of child
support require me to make my support payments to the
Washington state support registry when my support
order says to pay someone else? (1) If a support order
requires the noncustodial parent (NCP) to pay support to any-
where other than the Washington state support registry
(WSSR), the division of child support (DCS) serves a notice
on the NCP telling the NCP to make all future payments to
the WSSR.

(2) DCS may serve a notice of support debt on a noncus-
todial parent (NCP) as provided in RCW 74.20A.040. See
WAC 388-14A-3305.

(3) DCS may serve a notice of support owed on an NCP
as provided in RCW 26.23.110. See WAC 388-14A-3310.

(4) When DCS serves a notice of support debt or a notice
of support owed, DCS sends a notice to the payee under the
order. See WAC 388-14A-3315.

NEW SECTION

WAC 388-14A-3304 The division of child support
serves a notice of support debt when it is enforcing a court
order or foreign administrative order for support. (1) The
division of child support (DCS) may serve a notice of support
debt on a noncustodial parent (NCP) under RCW 74.20A.040
to provide notice that DCS is enforcing a court order or for-
eign administrative order for support.

(2) DCS serves a notice of support debt like a summons
in a civil action or by certified mail, return receipt requested.

(3) In a notice of support debt, DCS includes the infor-
mation required by RCW 74.20A.040, the amount of current
and future support, accrued support debt, any health insur-
ance coverage obligation, and any day care costs under the
court or administrative order.

(4) The NCP must make all support payments after ser-

“vice of a notice of support debt to the Washington state sup-
port registry. DCS does not credit payments made to any
other party after service of a notice of support debt except as
provided in WAC 388-14A-3375.

(5) A notice of support debt becomes final and subject to
immediate wage withholding and enforcement without fur-
ther notice under chapters 26.18, 26.23, and 74.20A RCW,
subject to the terms of the order, unless, within twenty days
of service of the notice in Washington, the NCP:

(a) Files a request with DCS for a conference board
under WAC 388-14A-6400. The effective date of a confer-
ence board request is the date DCS receives the request; or

(b) Obtains a stay from the superior court. '

(6) A notice of support debt served in another state
becomes final according to WAC 388-14A-7200.

(7) Enforcement of the following are not stayed by a
request for a conference board or hearing under this section
or WAC 388-14A-6400:
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(a) Current and future support stated in the order; and

(b) Any portion of the support debt that the NCP and cus-
todial parent (CP) fail to claim is not owed.

(8) Following service of the notice of support debt on the
NCP, DCS mails to the last known address of the custodial
parent and/or the payee under the order:

(a) A copy of the notice of support debt; and

(b) A notice to payee under WAC 388-14A-3315 regard-
ing the payee’s rights to contest the notice of support debt.
The CP has the same rights.

(9) If the NCP requests a conference board under subsec-
tion (5)(a) of this section, DCS mails a copy of the notice of
conference board to the payee under the order informing the
payee of the payee’s right to:

(a) Participate in the conference board; or

(b) Request a hearing under WAC 388-14A-3320 within
twenty days of the date of a notice of conference board that
was mailed to a Washington address. If the notice of confer-
ence board was mailed to an out-of-state address, the payee
may request a hearing within sixty days of the date of the
notice of conference board. The effective date of a hearing
request is the date DCS receives the request.

(10) If the payee requests a hearing under subsection (9)
of this section, DCS must:

(a) Stay enforcement of the notice of support debt except
as required under subsection (6) of this section; and

(b) Notify the NCP of the hearing.

(10) If a payee requests a late hearing under subsection
(8) of this section, the payee must show good cause for filing
the late request.

(I1) A notice of support debt must fully and fairly
apprise the NCP of the rights and responsibilities in this sec-
tion.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-14A-3310 The division of child support
serves a notice of support owed to establish a fixed dollar
amount under an existing child support order. (1) The
division of child support (DCS) may serve a notice of support
owed on a noncustodial parent (NCP) under RCW 26.23.110
to establish a fixed dollar amount of monthly support and
accrued support debt:

(a) If a support obligation under a court order is not a
fixed dollar amount, or

(b) to implement an adjustment or escalation provision
of the court order.

(2) The notice of support owed includes day care costs
and medical support if the court order provides for such costs.

(3) DCS serves a notice of support owed on an NCP like
asummons in acivil action or by certified mail, return receipt
requested.

(4) Following service on the NCP, DCS mails a notice to
payee under WAC 388-14A-3315.

(5) In a notice of support owed, DCS includes the infor-
mation required by RCW 26.23.110, and:
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(a) The factors stated in the order to calculate monthly
support;

(b) Any other information not contained in the order that
was used to calculate monthly support and the support debt;
and

(c) Notice of the right to request a review of the order
once yearly or on the date, if any, given in the order for an
annual review,

(6) The NCP must make all support payments after ser-
vice of a notice of support owed to the Washington state sup-
port registry. DCS does not credit payments made to any
other party after service of a notice of support owed except as
provided in WAC 388-14A-3375.

(7) A notice of support owed becomes final and subject
to immediate wage withholding and enforcement without fur-
ther notice under chapters 26.18, 26.23,and 74.20A RCW
unless the NCP, within twenty days of service of the notice in
Washington:

(a) Contacts DCS, and signs an agreed settlement;

(ii) Files a request with DCS for a hearing under subsec-
tion (9) of this section; or

(iii) Obtains a stay from the superior court.

(b) A notice of support owed served in another state
becomes final according to WAC 388-14A-7200.

(8) DCS may enforce at any time:

(a) A fixed or minimum dollar amount for monthly sup-
port stated in the court order or by prior administrative order
entered under this section;

(b) Any part of a support debt that has been reduced to a
fixed dollar amount by a court or administrative order; and

(c) Any part of a support debt that neither party claims is
incorrect.

(9) A hearing on a notice of support owed is for the lim-
ited purpose of interpreting the court order for support and
any modifying orders and not to change or defer the support
provisions of the order. The hearing is only to determine:

(a) The amount of monthly support as a fixed dollar
amount;

(b) Any accrued arrears through the date of hearing; and

. (¢) If a condition precedent in the court order to begin or
modify the support obligation was met.

(10) If the NCP requested the hearing, he or she has the
burden of proving any applicable defenses to liability under
WAC 388-14A-3370 or that the amounts stated in the notice
of support owed are incorrect.

(11) A notice of support owed or an initial or review
decision issued under subsection (9) of this section must
inform the parties of the right to request a review of the order
once yearly or on the date, if any, given in the order for an
annual review.

"(12) If an NCP requests a late hearing, the NCP must
show good cause for filing the late hearing request if it is filed
more than one year after service of the notice of support
owed.

(13) A notice of support owed fully and fairly apprises
the NCP of the rights and responsibilities in this section.

(14) For the purposes of this section and WAC 388-14A-
3315, the term "payee” includes "physical custodian” or "cus-
todial parent.”
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Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-14A-3315 When DCS serves a notice of
support debt or notice of support owed, we notify the cus-
todial parent and/or the payee under the order. (1) The
division of child support (DCS) sends a notice to a payee
under a court order or foreign administrative order for sup-
port when DCS receives proof of service on the noncustodial
parent (NCP) of:

(a) A notice of support owed under WAC 388-14A-
3305; or

(b) A notice of support debt under WAC 388-14A-3310.

(2) DCS sends the notice to payee by first class mail to
the last known address of the payee and enclose a copy of the
notice served on the NCP.

(3) In a notice to payee, DCS informs the payee of the
right to file a request with DCS for a hearing on a notice of
support owed under WAC 388-14A-3105 or a notice of sup-
port debt under WAC 388-14A-3310 within twenty days of
the date of a notice to payee that was mailed to a Washington
address.

(4) If the notice to payee was mailed to an out-of-state
address, the payee may request a hearing within sixty days of
the date of the notice to payee.

(5) The effective date of a hearing request is the date
DCS receives the request.

NEW SECTION

WAC 388-14A-3320 What happens at a hearing on a
notice of support debt or notice of support owed? (1) A
hearing on a notice of support debt is for the limited purpose
of determining the support debt through the date of the hear-
ing under the order.

(2) The office of administrative hearings (OAH) sends a
notice of hearing on a notice of support debt to the noncusto-
dial parent (NCP), to the division of child support (DCS), and
to the payee. The NCP and the payee each may participate in
the hearing as an independent party.

(3) If only one party appears and wishes to proceed with
the hearing, the administrative law judge (ALIJ) holds a hear-
ing and issue an initial decision based on the evidence pre-
sented or continue the hearing.

(a) An initial decision issued under this subsection
includes an order of default against the nonappearing party
and limits the appeal rights of the nonappearing party to the
record made at the hearing.

(b) If neither the NCP nor the payee appears or wishes to
proceed with the hearing, the ALJ issues an order of default
against both parties.

(4) If the payee requests a late hearing on a notice of sup-
port owed or a notice of support debt, the payee must show
good cause for filing the late hearing request.
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NEW SECTION

WAC 388-14A-3350 Are there any limits on how
much back support the division of child support can seek
to establish? (1) When no public assistance is being paid to
the custodial parent (CP) and the children, the division of
child support (DCS) starts the claim for support as of the date
the application for nonassistance services was received.

(2) When public assistance is being paid to the CP and
children by another state, DCS starts the claim for support as
of the date specified by the other state in the referral.

(3) For the notice and finding of parental responsibility,
the back support obligation is limited by WAC 388-14A-
3120(9).

(4) When the state of Washington is paying public assis-
tance to the CP and/or the children, the following rules apply:

(a) For support obligations owed for months on or after
September 1, 1979, DCS must exercise reasonable efforts to
locate the noncustodial parent (NCP);

(b) DCS serves a notice and finding of financial or
parental responsibility within sixty days of the date the state
assumes responsibility for the support of a dependent child
on whose behalf support is sought.

(c) If DCS does not serve the notice within sixty days,
DCS loses the right to reimbursement of public assistance
payments made after the sixtieth day and before the notice is
served.

(d) DCS does not lose the right to reimbursement of pub-
lic assistance payments for any period of time:

(1) During which DCS exercised reasonable efforts to
locate the NCP; or

(11) For sixty days after the date on which DCS received
an acknowledgment of paternity for the child for whom the
state has assumed responsibility, and paternity has not been
established.

(5) The limitation in subsection (4) does not apply to:

(a) Cases in which the physical custodian is claiming
good cause for not cooperating with the department; and

(b) Cases where parentage is an issue and:

(1) Has not been established by superior court order; or

(i1) Is not the subject of a presumption under RCW
26.26.040 (1)(a) or (e).

'(6) DCS considers a prorated share of each monthly pub-
lic assistance payment as paid on each day of the month.

NEW SECTION

WAC 388-14A-3370 What defenses to liability are
available to a noncustodial parent when DCS seeks to
enforce a support obligation? (1) A noncustodial parent
(NCP) who objects to a notice and finding of financial, paren-
tal, or medical responsibility has the burden of establishing
defenses to liability. Defenses include, but are not limited to:

(a) Proof of payment;

(b) The existence of a superior court or administrative
order that sets the NCP’s support obligation or specifically
relieves the NCP of a support obligation for the child(ren)
named in the notice;

(c) The party is not a responsible parent as defined by
RCW 74.20A.020(7);
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(d) The amount requested in the notice is inconsistent
with the Washington state child support schedule, Chapter
26.19 RCW;

(e) Equitable estoppel, subject to WAC 388-14A-6500;
or

(f) Any other matter constituting an avoidance or affir-
mative defense.

(2) A dependent child’s or a custodial parent’s ineligibil-
ity to receive public assistance is not a defense to the assess-
ment of a support obligation.

(3) An NCP may be excused from providing support for
a dependent child receiving public assistance under chapter
74.12 RCW if the NCP is the legal custodian of the child and
has been wrongfully deprived of physical custody of the
child. The NCP may be excused only for any period during
which the NCP was wrongfully deprived of custody. The
NCP must establish that:

(a) A court of competent jurisdiction of any state has
entered an order giving legal and physical custody of the
child to the NCP;

(b) The custody order has not been modified, super-
seded, or dismissed,;

(c) The child was taken or enticed from the NCP’s phys-
ical custody and the NCP has not subsequently assented to
deprivation. Proof of enticement requires more than a show-
ing that the child is allowed to live without certain restrictions
the NCP would impose; and

(d) Within a reasonable time after deprivation, the NCP
exerted and continues to exert reasonable efforts to regain
physical custody of the child.

NEW SECTION

WAC 388-14A-3375 What kinds of credits does the
division of child support give when establishing or enforc-
ing an administrative support order? (1) After the noncus-
todial parent (NCP) has been advised of the requirement to
make payments to the Washington state support registry
(WSSR) by service of a support establishment notice, or by
entry of a support order requiring payments to WSSR, the
NCP may obtain credit against the support obligation only:

(a) By cash, check, electronic funds transfer, or money
order payments through WSSR or payment of health insur-
ance premiums; or

(b) As provided under subsections (3) and (6) of this sec-
tion.

(2) The division of child support (DCS) allows credit
against a NCP’s support debt for family needs provided
directly to a custodial parent (CP), a child, or provided
through a vendor or third party only when the:

(a) Items are provided before service of the notice on the
NCP;

(b) NCP proves the items provided were intended to sat-
isfy the NCP’s support obligation; and

(c) Items are food, clothing, shelter, or medical atten-

dance directly related to the care, support, and maintenance
of a child.

Proposed
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(3) After service of the notice, an NCP may obtain credit
against the parent’s current support obligation only when the
NCP proves that the payments were made and:

(a) DCS determines there:

(1) Is no prejudice to:

(A) The CP, a child, or other person; or

(B) An agency entitled to receive the support payments.

(ii) Are special circumstances of an equitable nature jus-
tifying credit for payments; or

(b) A court of competent jurisdiction determines credit
should be granted after a hearing where all interested parties
were given an opportunity to be heard.

(4) DCS does not allow credit for shelter payments made
before service of the notice in an amount more than the
greater of the:

(a) Shelter allocation in the public assistance standards
for the period when payments were made; or

(b) One-half of the actual shelter payment.

(5) DCS does not allow credit for shelter payments made
after service of the notice.

(6) DCS applies credits for dependent benefits allowed
under RCW 26.19.190 as required by WAC 388-14A-4200.

NEW SECTION

WAC 388-14A-3400 Are there limitations on how
much of my income is available for child support? (1)
There are two kinds of limitations based on your income
when we set your child support obligation:

(a) The monthly support amount cannot exceed forty-
five percent of your monthly net income, unless there are spe-
cial circumstances as provided in chapter 26.19 RCW; and

(b) The monthly support amount cannot reduce your net
monthly income below the one person need standard (WAC
388-478-0015), unless there are special circumstances as pro-
vided in chapter 26.19 RCW.

(2) RCW 74.20A.090 limits the amount that can be with-
held from your wages for child support to fifty percent of
your net monthly earnings.

NEW SECTION

WAC 388-14A-3500 A person must show good cause
for filing a late request for hearing on a support notice. (1)
A person with a right to a hearing under this chapter may file
a request for a late hearing after the period for requesting a
timely hearing has passed. The effective date of a hearing
request is the date the division of child support (DCS)
receives the request.

(2) Filing a request for a late hearing does not stop:

(a) Collection and enforcement under chapters 26.18,
26.23, or 74.20A RCW;

(b) The effect of any qualified domestic relations order;

(c) Certification of the support debt to the Internal Reve-
nue Service for an income tax refund offset; or

(d) Distribution upon receipt of moneys collected.

(3)(a) A person who files a late hearing request must
show good cause for not filing a timely hearing request unless
good cause is not required by the rule governing the notice
that is objected to.
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(b) If the administrative law judge (ALJ) finds good
cause for filing a late hearing request, the ALJ:

(i) Issues a decision on the merits of the objection to the
notice; and

(ii) Considers whether to order a stay of collection activ-
ities until such time as an initial decision or a temporary order
under WAC 388-14A-3850(ff) is issued. Upon request, the
ALJ must, based on the evidence presented at hearing, issue
an order under WAC 388-14A-3850(ff), setting or denying
temporary support pending the initial decision.

(c) If the ALJ does not find good cause for filing a late
hearing request, the ALJ may issue a decision on modifica-
tion of the current and future support obligation, if applica-
ble, without a showing of a change of circumstances.

(4) If the ALIJ finds good cause for filing a late hearing
request, the division of child support (DCS) does not refund
any excess moneys collected prior to the finding of good
cause. The ALJ may issue a decision which gives credit
against future support in the amount of the excess collections
when and to the extent that credits against future support do
not:

(a) Create hardship to the children for whom support is
sought; and

(b) Offset an overpayment of the obligation to the custo-
dial parent (CP) against a debt owed to the department; or

(c) Offset an overpayment of the obligation to the depart-
ment against a debt owed to the CP.

NEW SECTION

WAC 388-14A-3600 The parties may resolve any
child support case by entering a consent order or an
agreed settlement (1) The division of child support (DCS)
may enter a consent order or agreed settlement to finalize any
dispute in which a party requests a hearing. DCS attempts to
settle matters through agreement when possible.

(a) An agreed settlement is signed only by the parties
(DCS, the custodial parent and the noncustodial parent).

(b) A consent order must be signed by the parties and by
an administrative law judge (ALJ). The ALJ approves a con-
sent order without requiring testimony or a hearing, unless
entry of the order would be unlawful.

(2) An agreed settlement or consent order is final and
enforceable on:

(a) The date the last party signs the agreed settlement, if
all parties signed the agreed settlement;

(b) The date the ALJ signs the consent order; or

(c) If the ALJ defaults one of the parties to the proceed-
ing, the latest of the following dates:

(1) The date the ALJ signed the consent order;

(ii) The date the last party signed the agreed settlement;
or

(iii) The date the order of default is final.

(3) A party to a consent order or an agreed settlement
may:

(a) Not petition for review of the settlement or order
under WAC 388-08-464;

(b) Petition for modification under WAC 388-14A-3925;
and
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(c) Petition to vacate the settlement or consent order
under WAC 388-14A-3700. However, the ALJ may only
vacate a settlement or consent order after making a finding of
fraud by a party, or on any other basis that would result in
manifest injustice.

(4) If a hearing has been scheduled, DCS files a copy of
the agreed settlement or consent order with the office of
administrative hearings (OAH), and OAH issues an order dis-

missing the hearing. There are no hearing rights on the order

dismissing the hearing.

NEW SECTION

WAC 388-14A-3700 When is it appropriate to vacate
a default order? (1) If a party fails to appear at a hearing, the
administrative law judge (ALJ) must, upon a showing of
valid service, enter an initial decision and default order or
proceed in the absence of the defaulting party as provided in
WAC 388-14A-3131, 388-14A-3132, or 388-14A-3140.

(2) The ALJ must state in the decision that, the:

(a) Support debt and the current support obligation stated
in the notice are assessed, determined, and subject to collec-
tion action;

(b) Health insurance provisions of the notice are subject
to direct enforcement action; and,

(c) Relief sought in the notice served by the division of
child support is granted.

(3) Decistons and orders on default become final
twenty-one days from the date of mailing under WAC
388-08-464 or chapter 388-02 WAC.

(4) Any party against whom the ALJ has entered an ini-
tial decision and order on default may petition the secretary
or the secretary’s designee for vacation of the default order,
subject to the provisions, including time limits, of civil rule
60.

(5) DCS must:

(a) Request that the office of administrative hearings
(OAH) schedule a hearing to determine whether or not the
petitioner has good cause for vacating the default order; and

(b) Give any other parties to the hearing notice of the
time and date of the hearing. OAH must send the notice to
the last known address of the party.

(6) If, in a hearing under this section, the ALJ finds that
the petitioner has good cause for vacating the default order,
the ALJ:

(a) Must conduct a hearing on the merits of the peti-
tioner’s objection to the notice that was the basis for the hear-
ing at which the petitioner failed to appear; and

(b) May stay any further collection to the extent provided
for under the regulations authorizing the notice the parent
originally objected to.

(7) The ALJ must apply civil rule 60 to determine
whether the petitioner has good cause. Before vacating an
order of default at the request of the NCP or CP, the ALJ must
consider the prejudice to the non-DCS party that did appear
for hearing.
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NEW SECTION

WAC 388-14A-3800 Once a support order is entered,
can it be changed? (1) A support order entered by a superior
court or tribal court may be modified only by the court that
entered the order. If the order specifically states how the
amount of support may be adjusted, the division of child sup-
port (DCS) may bring an administrative action under RCW
26.23.110.

(2) As provided in WAC 388-14A-3925, DCS may
review any support order to determine whether DCS should
petition to modify the support provisions of the order.

(3) Either DCS, the CP or the NCP may petition to mod-
ify an administrative order under WAC 388-14A-3925.

(4) Under appropriate circumstances, an administrative
support order may be vacated. See WAC 388-14A-3700.

NEW SECTION

WAC 388-14A-3810 Once a child support order is
entered how long does the support obligation last? (1) A
noncustodial parent’s obligation to pay support under an
administrative order continues until:

(a) the order is superseded by a superior court order;

(b) the order is modified under WAC 388-14A-3925;

(c) The child reaches eighteen years of age;

(d) The child is emancipated;

(e) The child is married;

(f) The child becomes a member of the United States
armed forces;

(g) The child or the responsible parent die;

(h) A responsible stepparent’s marriage is dissolved; or

(i) A superior court order terminates the responsible par-
ent’s liability as provided under RCW 26.16.205. '

(2) As an exception to the above rule, a noncustodial par-
ent’s obligation to pay support under an administrative order
continues and/or may be established for a dependent child
who is:

(a) Under nineteen years of age; and

(b) A full-time student reasonably expected to complete
a program of secondary school or the equivalent level of
vocational or technical training before the end of the month in
which the student becomes nineteen years of age.

(3) A noncustodial parent’s obligation to pay support
under an administrative order may be temporarily suspended
when the:

(a) Noncustodial parent (NCP) resides with the child for
whom support is sought for purposes other than visitation;

(b) NCP reconciles with the child and the custodial par-
ent; or

(c) Child returns to the residence of the NCP from a fos-
ter care placement, for purposes other than visitation.

(4) When the NCP’s obligation to pay current support on
a case is suspended under subsection (3) of this section, the
division of child support (DCS) informs the NCP that the
obligation is suspended, in writing, sent by regular mail to the
NCP’s last known address.

(5) If circumstances causing an NCP’s support obligation
to be temporarily suspended change, the support obligation
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resumes. DCS sends the NCP a notice that the obligation to
make current support payments has resumed.

NEW SECTION

WAC 388-14A-3900 Can DCS review my support
order to see if it should be modified? (1) When the division
of child support (DCS) is providing support enforcement ser-
vices under Title IV-D of the Social Security Act, DCS must:

(a) Review a superior court or administrative order for
child support to determine whether DCS will petition to mod-
ify the child support provisions of the order; or

(b) Evaluate an interstate case to determine whether to
refer the case to another state for review of the support order
for modification.

(2) Recipients of payment services only under WAC
388-14A-2000(1), are not eligible for a review of their sup-
port order under this section until they have submitted an
application for support enforcement services.

(3) DCS reviews orders for child support under subsec-
tion (1) of this section when:

(a) DCS has enough locate information to obtain per-
sonal service on both parties to the order; and

(b) The department is paying public assistance or has
determined that the children are eligible for medical assis-
tance, and thirty-five months have passed since:

(i) DCS last reviewed the order under this section;

(i1) The order was last modified; or

(iii) The order was entered; or

(c) A party to the order, or another state’s IV-D agency
submits a request for review to DCS and thirty-five months
have passed since:

(1) DCS or another state’s IV-D agency last reviewed the
order under this section;

(ii) The order was last modified; or

(iii) The order was entered.

(4) DCS may refer a request for review to another state’s
IV-D agency for action.

(5) DCS must:

(a) Notify recipients of support enforcement services,
that the review and modification process is available; and

(b) Send notice of a pending review by regular mail to
the last known address of the parties to the order thirty days
before the review. The notice explains the parties”

(i) Rights in the review and modification process; and

(i) Responsibility to submit: .

(A) Completed Washington state child support schedule
worksheets; and

(B) Income verification as required by the Washington
state child support schedule, chapter 26.19 RCW.

(6) During the thirty days before conducting the review,
DCS uses all appropriate procedures to obtain up to date
income and asset information.

(7) Under this section, DCS petitions to modify the order
when DCS finds during the review that each of the following
conditions are present:

(a) The proposed change in child support based on the
Washington state child support schedule:

(1) Is at least twenty-five percent above or below the cur-
rent support obligation;
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(ii) Is at least one hundred dollars per month above or
below the current support obligation; and

(iii) Is at least a two thousand four hundred dollar change
over the remaining life of the support order; or

(iv) Will provide enough income to:

(A) Make the family ineligible for public assistance if
the noncustodial parent (NCP) pays the full amount due
under the proposed order; or

(B) Allow a family, otherwise eligible for public assis-
tance, to remain off of assistance.

(b) The case meets the legal requirements for modifica-
tion under RCW 26.09.170, 74.20A.059, or WAC 388-14A-
3925.

(8) DCS may petition to modify the order without regard
to subsection (7)(a) of this section when:

(a) The order does not require the NCP to provide health
insurance coverage for the children; and

(b) Health insurance coverage is available through the
NCP’s employer or union at a reasonable cost; or

(c) Both parties agree to an order modifying the support
amount.

(9) DCS notifies the parties of:

(a) The findings of the review by regular mail at the par-
ties’ last known address;

(b) The parties’ right to challenge the review findings;
and

(c) The appropriate forum and procedure for challenging
the review findings.

(10) Except as provided under subsection (12) of this
section, a party to the review process may contest DCS’s
review findings by requesting a modification conference
within thirty days of the date of the notice of review findings.

(11) The modification conference is conducted by:

(a) DCS when the review findings indicate that the case
is not appropriate for DCS to petition for modification under
subsection (7) or (8) of this section;

(b) The county prosecutor, or the attorney general’s
office when DCS has referred the case to the prosecutor or
attorney general’s office as a result of a review conducted
under this section.

(12) When DCS has petitioned for modification of:

(a) A superior court order, the prosecutor or attorney
general’s office may, in their discretion, allow the parties to
contest the review findings in the modification proceeding,
rather than a modification conference. The modification pro-
ceeding is the sole means to contest the review findings.

(b) An administrative order, the parties may contest the
review findings in the modification proceeding. In this case,
the modification proceeding is the sole means to contest the
review findings.

(13) In a modification conference, DCS the prosecutor,
or the attorney general’s office:

(a) Review all available income and asset information to
determine if the review findings are correct; and

(b) Advise the parties of the results of the modification
conference.

(14) A modification conference is not an adjudicative

proceeding under the administrative procedure act, chapter
34.05 RCW.
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(15) This section does not limit the right of any party to
petition for a modification of the support order independent
from the review and modification process.

(16) DCS does not review an order under this section
when the CSO has notified DCS that the custodial parent
(CP) has claimed good cause under WAC 388-422-0021,
unless the CP requests the review.

(17) The CP’s refusal to accept a proposed agreed order
modifying support does not constitute noncooperation for the
purpose of WAC 388-14A-2075.

"(18) DCS applies the Washington state child support
schedule when reviewing support orders under this section.
All deviations available under chapter 26.19 RCW are avail-
able in the review and modification process under this sec-
tion.

(19) For the purpose of this section, the term "party”
means party to a superior court order, a noncustodial parent
or a custodial parent entitled to petition for modification
under RCW 74.20A.059.

NEW SECTION

WAC 388-14A-3925 How do I modify my adminis-
trative support order? (1) The division of child support
(DCS), the custodial parent (CP) or the noncustodial parent
(NCP) may request a hearing to prospectively modify the
NCP’s obligation under a support establishment notice. The
request must be in writing and must state:

(a) Any circumstances that have changed; and

(b) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) DCS serves a copy of the request for modification
and notice of hearing on all other parties:

(a) By first class mail, if the parties have been advised in
a court or administrative order of the requirement to keep
DCS advised of their addresses; or

(b) By certified mail, return receipt request or personal
service if the support order does not contain a requirement to
advise DCS of their address.

(4) DCS, the administrative law judge (ALJ), or the
department review judge:

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of RCW 26.21.580.

(5) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order based on the Washington
state child support schedule and the worksheets submitted by
the parties, considering the terms set out in the request for
modification.

(6) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition for modifica-
tion.

(6) If the petition for modification does not comply with
the requirements of subsection (1)(a) and (b) of this section,
the ALJ may:

(a) Dismiss the petition; or
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(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

(7) The ALJ may set the effective date of modification as
the date the order is issued, the date the request was made, or
any time in between. If an effective date is not set in the
order, the effective date is the date the modification order is
entered.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

PART D - HOW WE ENFORCE CHILD SUPPORT
OBLIGATIONS

NEW SECTION

WAC 388-14A-4000 When can the division of child
support take collection action against a noncustodial par-
ent? (1) The division of child support (DCS) is authorized to
take actions enforcing and collecting support obligations by
chapters 26.18,26.23, 74.20 and 74.20A RCW.

(2) DCS may take collection action against the noncusto-
dial parent’s income and assets to collect a support debt even
if the NCP is making payments under a support order, unless
DCS agrees in writing to limit collection action.

(3) If the NCP fails to make the total support payment
under an administrative order when it is due:

(a) The entire support debt becomes due in full; and

(b) The portion of the administrative order requiring
periodic payments on the support debt is automatically
vacated without modifying the order.

NEW SECTION

WAC 388-14A-4010 Can I make the division of child
support stop collection action against me? (1) Once a non-
custodial parent (NCP) fails to make payments when due, an
administrative law judge may not stop collection action by
DCS.

(2) The NCP may contest collection action by:

(a) Filing an action in superior court under RCW
74.20A.200 or other applicable statutes; or

(b) Requesting a conference board under WAC 388-
14A-6400.

NEW SECTION

WAC 388-14A-4020 What collection tools does the
division of child support use? The division of child support
(DCS) uses many tools to enforce support obligations. These
include, but are not limited to:

(1) Payroll deduction notice under RCW 26.23.060;

(2) Order to withhold and deliver under RCW
74.20A.080;

(3) Wage assignment;

(4) License suspension (see WAC 388-14A-4500);

(5) The DCS most wanted Internet site (see WAC 388-
14A-4600);

(6) Federal income tax offset;
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(7) Asset seizure;
(8) Liens;
(9) Medical insurance enrollment.

NEW SECTION

WAC 388-14A-4030 How can the division of child
support collect child support from my wages or other
income source? (1) The division of child support (DCS) uses
a payroll deduction, order to withhold and deliver or wage
assignment to collect support when the noncustodial parent
(NCP) has a source of income.

(2) When an NCP does not have an identifiable employer
or source of income, DCS uses any or all of the collection
remedies available under chapters 26.23, 74.20 and 74.20A
RCW.

NEW SECTION

WAC 388-14A-4040 DCS can serve some collection
actions by electronic service. (1) An employer, or any other
person, firm, corporation or political subdivision, or any
department of the state or federal government may agree with
the division of child support (DCS) to accept electronic data
transmission (EDT) as service of the following documents:

(a) Notice of payroll deduction under RCW 26.23.060;

(b) Order to withhold and deliver under RCW
74.20A.080;

(c) Assignment of earnings under RCW 74.20A.240;

(d) Releases of any of these collection documents; and

(e) Amendments in the amount to be withheld under any
of these collection documents.

(2) Agreements for service by EDT must be in writing.
The employer, person, firm, corporation, political subdivi-
sion or department must agree to accept EDT as:

(a) Personal service of the withholding documents; and

(b) A written document for the purposes of chapters
26.23 and 74.20A RCW.

(3) DCS provides the party accepting EDT with copies
of the current forms listed in subsection (2) above, as well as
any updates to those forms. If DCS fails to provide an
updated form, this does not excuse noncompliance with with-
holding documents served under the EDT agreement.

(4) An agreement to accept service by EDT does not
alter the rights, duties and responsibilities related to income
withholding action under chapters 26.23, 74.20 or 74.20A.

NEW SECTION

WAC 388-14A-4100 Can the division of child sup-
port make me provide health insurance for my children?
(1) If a child support order requires the noncustodial parent
(NCP) to provide health insurance for the children, the divi-
sion of child support (DCS) attempts to enforce that require-
ment according to the terms of the order.

(2) Unless the support order specifies differently, an
NCP is obligated to provide health insurance for dependent
children if coverage is:
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(a) Available or becomes available through the NCP’s
employment or union; and

(b) Available at a cost of not greater than twenty -five per
cent of the NCP’s basic support obligation.

(3) DCS serves a notice of intent to enforce a health
insurance obligation if the support order:

(a) Requires the NCP either to provide health insurance
coverage or prove that coverage is not available; and

(b) Does not inform the NCP that failure to provide
health insurance or prove it is not available. may result in
enforcement of the order without notice to the NCP.

(4) DCS serves the notice of intent to enforce a health
insurance obligation on the NCP by certified mail, return
receipt requested, or by personal service.

(5) The notice advises the NCP that the NCP must sub-
mit proof of coverage, proof that coverage is not available, or
proof that the NCP has applied for coverage, within twenty
days of the date:

(a) Of service of the notice; or

(b) When health insurance coverage becomes available
through the NCP’s employer or union.

NEW SECTION '

- WAC 388-14A-4110 If my support order requires me
to provide health insurance for my children, what do I
have to do? (1) Once an administrative support order is
entered requiring health insurance, the noncustodial parent
(NCP) must take the following actions within twenty days:

(a) Provide health insurance coverage;

(b) Provide proof of coverage to the division of child
support (DCS), such as:

(i) The name of the insurer provndmg the health insur-
ance coverage;

(1i) The names of the beneficiaries covered;

(ii1) The policy number;

(iv) That coverage is current; and

(v) The name and address of the NCP’s employer. -

(2) If health insurance coverage is not immediately avail-
able, the NCP must provide for coverage during the next
open enrollment period and then submit proof of coverage as
outlined in (1)(b) above.

(3) Medical assistance provided by the department under
chapter 74.09 RCW does not substitute for medical insur-
ance.

(4) A child’s enrollment in Indian health services satis-
fies the requirements of this section.

NEW SECTION

WAC 388-14A-4115 Can my support order reduce
my support obligation if I pay for health insurance? (1)
Some support orders reduce the noncustodial parent’s support
obligation based on health insurance premiums paid by the
NCP.

(2) An NCP is entitled to the reduction for premiums
paid only if:

(a) NCP submits proof of coverage as provnded in WAC
388-14A-4110 (1)(b); and
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(b) NCP actually pays the required premium.

(3) If the NCP fails to submit proof or pay the premium,
the division of child support (DCS) collects the NCP’s
adjusted basic support obligation without a reduction for
health insurance premium payments.

NEW SECTION

WAC 388-14A-4120 DCS serves a notice of enroll-
ment to enforce an obligation to provide health insurance
coverage. (1) The division of child support (DCS) serves a
notice of enrollment to enforce a noncustodial parent’s obli-
gation to provide health insurance coverage under chapter
26.18 RCW.

(2) DCS serves the notice of enrollment on the NCP’s
employer or union in the same manner as a summons in a
civil action, or by certified mail, return receipt requested.

(3) DCS serves the notice of enrollment without notice to
the NCP when: :

a court or administrative order requires the NCP to provide
insurance coverage for a dependent child;

(a) The NCP fails to provide health insurance (either by
not covering the child or by letting the coverage lapse) or
fails to provide proof of coverage;

(b) The requirements of RCW 26.23.050 are met; and

(c) DCS has reason to believe that coverage is available
through the NCP’s employer or union.

(4) The notice of enrollment advises the employer or
union that:

(a) The NCP is required to provide health insurance cov-
erage for the children named in the notice;

(b) The employer or union is required to enroll the chil-
dren in a health insurance plan offered by the employer or
union if insurance the children can use is or will become
available as provided in subsection (d) below;

(c) The employer or union must answer the notice of
enrollment by completing the answer form and returning it to
DCS within thirty-five days; .

(d) The answer must confirm that the employer or union:

(1) Has enrolled the children in a health insurance plan
which provides accessible coverage;

(ii) Will enroll the children in a health insurance plan
providing accessible coverage during the next open enroll-
ment period; or

(iii) Cannot enroll the children in a plan which provides
accessible coverage, stating the specific reasons why cover-
age cannot be provided.

(e) The employer or union must provide:

(i) Information about the health insurance plan and pol-
icy as requested in the notice; and

(i1) Any necessary claim forms or membership cards as
soon as they are available.

(f) The employer or union must withhold premiums from
the NCP’s net earnings if the NCP is required to pay part or all
of the premiums for coverage under the health insurance
plan.

(g) Noncompliance with the notice of enroliment sub-
jects the employer or union to a fine of up to one thousand
dollars under RCW 74.20A.270.
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(5) DCS may take action under RCW 74.20A.270 to
impose fines if the employer or union fails to comply with the
terms of the notice of enrollment for each failure to comply,
DCS may assess a fine of:

(a) Two hundred dollars for the first month in which the
employer or union fails to comply;

(b) Three hundred dollars for the second month of non-
compliance; and

(c) Five hundred dollars for the third month of noncom-
pliance.

(d) The maximum fine based on a single notice of enroll-
ment is one thousand dollars.

NEW SECTION

WAC 388-14A-4130 What must an employer or
union who receives a notice of enrollment do? (1) An
employer or union who receives a notice of enrollment from
the division of child support (DCS) must answer the notice
within thirty-five days of receipt, as provided in WAC 388-
14A-4120(4).

(2) The employer or union must enroll the children
named in the notice in a health insurance plan which the
employer or union offers to the noncustodial parent (NCP)
and which provides coverage accessible to the children,
unless the NCP’s current support obligation:

(a) Equals or exceeds fifty percent of the NCP’s net earn-
ings; or

(b) Plus the amount of the insurance premium for the
children named in the notice exceeds fifty percent of the
NCP’s net earnings.

(3) Except for the limitation in subsection (2) above, the
employer or union must enroll the children named in the
notice in a health insurance plan which the employer or union
offers to the noncustodial parent (NCP) and which provides
coverage accessible to the children:

(a) Upon receipt of the notice of enrollment;

(b) During the next enrollment period if the plan pre-
vents immediate enrollment; or

(c) When accessible coverage becomes available, if cov-
erage is not available at the time of the notice.

(4) If the employer or union offers more than one health
insurance plan which could cover the children named in the
notice, the employer or union must enroll the children in:

(a) The NCP’s plan, unless accessible coverage is not
available to the children under that plan; or

(b) The least expensive plan which provides accessible
coverage for the children.

(5) The notice of enrollment remains in effect until:

(a) DCS withdraws the notice; or

(b) Health insurance coverage is no longer available
through the employer or union.

(6) If coverage for the children is terminated, the
employer or union must notify DCS within thirty days of the
date coverage ends.

NEW SECTION

WAC 388-14A-4200 Do I get credit for dependent
disability payments paid on my behalf to my children? (1)
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When the department of labor and industries or a self-insurer
pays compensation under chapter 51.32 RCW on behalf of or
on account of the child or children of a noncustodial parent
(NCP), the amount of compensation the department or self-
insurer pays on behalf of the child or children is treated for all
purposes as if the NCP paid the compensation toward satis-
faction of the NCP’s child support obligations.

(2) When the social security administration pays social
security disability dependency benefits, retirement benefits,
or survivors insurance benefits on behalf of or on account of
the child or children of an NCP who is a disabled person, a
retired person, or a deceased person, the amount of benefits
paid for the child or children are treated for all purposes as if
the NCP paid the benefits toward the satisfaction of the
NCP’s child support obligation for the period for which ben-
efits are paid.

(3) Under no circumstances does the NCP have a right to
reimbursement of any compensation paid under subsection
(1) or (2) of this section.

(4) The NCP gets credit only for payments made to the
custodial parent or the state. The NCP does not get credit for
dependent payments made to the NCP.

NEW SECTION

WAC 388-14A-4300 What can I doif I think I’m pay-
ing more than the custodial parent is spending for day-
care for my child? (1) A noncustodial parent (NCP) who has
paid child support under a court or administrative order and
believes that daycare or special child rearing expenses were
not actually incurred in the amount of the order may file an
application for an administrative hearing to determine if an
overpayment of at least twenty per cent has occurred and how
the overpayment should be reimbursed.

(a) A petition for reimbursement may cover a twelve-
month period; and

(b) The twelve-month period may be:

(1) A calendar year; or

(ii) The twelve-month period following the anniversary
date of the support order; or

(ii1) The twelve-month period following an adjudication
under this section.

(c) Twelve-month periods under this section may not
overlap.

(2) The application must be in writing and at a minimum
state:

(a) The twelve-month time period to be considered;

(b) The date of the order requiring the payment of day-
care or special child rearing expenses;

(¢) The amounts required by the court or administrative
order for day care or special child rearing expenses for that
time period;

(d) The amounts actually paid by the NCP for that time
period;

(e) The total amount of day care or special child rearing
expenses which the NCP claims the custodial parent (CP)
actually incurred for that time period;

(f) The NCP’s proportionate share of the expenses actu-
ally incurred; and
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(g) The amount of reimbursement for overpayment to
which the NCP claims to be entitled for that time period.

(3) The division of child support (DCS) considers an
application for hearing under this section to be an application
for full support enforcement services if there is not already an
open support enforcement case.

(4) The effective date of a hearing request is the date
DCS receives the written request. - :

(5) DCS sends notice of a hearing under thlS subsection
to the NCP and the CP. The NCP and the CP participate in
the hearing as independent parties w1th the same procedural
rights.

(6) The NCP has the burden of proving the amounts
actually paid by the NCP under the order.

(7) The CP has the burden of proving the amounts actu-
ally incurred for day care and special child rearing expenses.

(8) The CP is not required to provide the address of the
day care provider unless the administrative law judge (ALJ)
finds that the information may be disclosed under the stan-
dards set forth in WAC 388-14A-2105 for the disclosure of
the address of the CP.

(9) If the NCP fails to appear for the hearing, upon proof
of service of the notice of hearing the ALJ issues an order of
default against the NCP and dismisses the petition for reim-
bursement.

(10) If the CP fails to appear for the hearing, upon proof
of service of the notice of hearing the ALJ issues an order of
default against the CP and holds a hearing on the merits of the
petition for reimbursement.

(11) A hearing under this subsection is for the limited
purpose of determining whether the amount paid by the NCP
exceeds the NCP’s proportionate share of the amount actually
incurred for day care and special child rearing expenses.

(a) If the ALJ determines that the overpayment amounts
to twenty percent or more of the NCP’s share of annual day
care and special child rearing expenses, the ALJ enters an
order stating:

(i) The twelve-month time period in question;

(i1) The amount of the overpayment; and

(iii) The method by which the overpayment shall be
reimbursed by the CP.

(b) If the ALJ determines that the overpayment amounts
to less than twenty percent of the NCP’s share of annual day
care and child rearing expenses, the ALJ enters an order stat-
ing:

(i) Whether the NCP has overpaid or underpaid the day
care and special child rearing expenses;

(ii) If an overpayment has occurred, by what percentage
of the annual proportionate share; and

(i11) That reimbursement under this section is denied for
that twelve-month period.

(12) Any ordered overpayment relmbursement may be
applied an as offset to any nonassistance child support arrear-
ages owed by the NCP on that case only. If there are no non-
assistance arrearages owed on the case, the reimbursement
must be:

(a) In the form of a credit against the NCP’s future child
support obligation:




Washington State Register, Issue 00-18

(i) Spread equally over a twelve-month period com-
mencing the month after the administrative order becomes
final; or

(ii)) When the future support obligation will terminate
under the terms of the order in less than twelve months,
spread equally over the life of the order; or

(iii) With the consent of the CP, in the form of a direct
reimbursement by the CP to the NCP.

(13) The NCP may not pay more than his or her propor-
tionate share of day care or other special child rearing
expenses in advance and then deduct the overpayment from
future support transfer payments unless:

(a) Specifically agreed to by the CP; and

(b) Specifically agreed to in writing by DCS for periods
when the CP or the dependent child receives public assis-
tance. :

(14) This section applies only to amounts paid during the
twelve-month period ending May 31, 1996 or later.

NEW SECTION

WAC 388-14A-4500 What is the division of child
support’s license suspension program? (1) RCW
74.20A.320 provides that, in some circumstances, the divi-
sion of child support (DCS) may certify a noncustodial parent
(NCP) as someone who is not in compliance with a child sup-
port order. The statute calls the NCP the responsible parent.

(a) "Certify" means to establish that the NCP is not in
compliance with a child support order and to ask the depart-
ment of licensing and other state licensing entities to take
appropriate action against licenses held by the NCP.

(b) "Responsible parent" is defined in 388-14A-1020.
The responsible parent is also called the "noncustodial par-
ent."

(2) "Noncompliance with a child support order” is
defined in RCW 74.20A.020(18) and in WAC 388-14A-
4510.

(3) When DCS certifies the NCP, the department of
licensing or other licensing entities take action to deny, sus-
pend, or refuse to renew the NCP’s license, according to the
terms of RCW 74.20A.320 (8) and (12).

(4) This section and sections WAC 388-14A-4505
through 388-14A-4530 cover the DCS license suspension
program.

(5) DCS may certify An NCP who is not in compliance
with a child support order to the department of licensing or
any appropriate licensing entity. In determining which
licensing entity receives the certification, DCS shall con-
sider:

(a) The number and kind of licenses held by the parent;
and :

(b) The effect that suspension of a particular license will
have in motivating the parent to pay support or to contact
DCS to make appropriate arrangements for other relief.

(6) DCS may certify a parent to any licensing agency
through which it believes the parent has obtained a license.
DCS may certify a parent to as many licensing agencies as
DCS feels necessary to accomplish the goals of the license
suspension program.
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NEW SECTION

WAC 388-14A-4505 The notice of noncompliance
and intent to suspend licenses. (1) Before certifying a non-
custodial parent (NCP) for noncompliance, the division of
child support (DCS) must serve the NCP with a notice of
noncompliance and intent to suspend licenses. This notice
tells the NCP that DCS intends to submit the NCP’s name to
the department of licensing and any other appropriate licens-
ing entity as a licensee who is not in compliance with a child
support order.

(2) The notice must be served by certified mail, return
receipt requested. If DCS is unable to serve the notice by cer-
tified mail, DCS must serve the notice by personal service, as
provided in RCW 4.28.080.

(3) The notice must include a copy of the NCP’s child
support order and must contain the address and phone num-
ber of the DCS office which issued the notice.

(4) The notice must contain the information required by
RCW 74.20A.320(2), telling the NCP that:

(a) The NCP may request an administrative hearing, but
that the hearing is limited in scope (see WAC 388-14A-
4530);

(b) DCS will certify the NCP unless the NCP makes a
request for hearing within twenty days of the date of service
of the notice;

(c) The NCP may avoid certification by agreeing to
make timely payments of current support and agreeing to a
reasonable payment schedule on the support debt;

(d) Certification by DCS will result in suspension or
nonrenewal of the NCP’s license by the licensing entity until
DCS issues a release stating that the NCP is in compliance
with the child support order;

(e) Suspension of a license may affect the NCP’s insur-
ance coverage, depending on the terms of any policy;

(f) Filing a petition to modify the support obligation may
stay (or put a hold on) the certification process; and

(g) Even after certification, the NCP may obtain a release
from certification by complying with the support order.

NEW SECTION

WAC 388-14A-4510 Who is subject to the DCS
license suspension program? (1) The division of child sup-
port (DCS) may certify a noncustodial parent (NCP) as being
in noncompliance with a child support order when:

(a) The NCP is required to pay child support under a
court order or administrative order;

(b) The NCP is at least six months in arrears; and

(c) The NCP is not:

(1) In jail or prison, except if the NCP has other resources
available;

(ii) A recipient of temporary assistance for needy fami-
lies (TANF), Supplemental Security Income (SSI) or other
exempt public assistance program; or

(iii) A WorkFirst participant who does not receive a cash
grant.

(d) The NCP is not currently making payments to the
Washington state support registry under a wage withholding
action issued by DCS.
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(2) "Noncompliance with a child support order” for the
purposes of the license suspension program means a NCP
has:

(a) Accumulated a support debt, also called an arrearage
or arrears, totaling more than six months of child support
payments;

(b) Failed to make payments pursuant to a written agree-
ment with DCS towards a support debt in an amount that
exceeds six months of payments; or :

(c) Failed to make payments required by a superior court
order or administrative order towards a support debt in an
amount that exceeds six months of payments.

(3) There is no minimum dollar amount for the six
months of arrears. The following are examples of when a
NCP is at least six months in arrears:

(a) The child support order requires monthly payments
of five hundred dollars. The NCP has not made a single pay-
ment since the order was entered seven months ago. This
NCP is at least six months in arrears;

(b) The child support order requires monthly payments
of one hundred dollars. The NCP has paid for the last few
months, but owes a back debt of over six hundred dollars
This NCP is at least six months in arrears;

(c) The NCP owes a support debt according to a superior
court judgment, which requires payments of one hundred dol-
lars per month. The NCP has not made payment for eight
months. This NCP is at least six months in arrears; or

(d) The child support order required monthly payments
of two hundred dollars, but the child is over eighteen so no
current support is owed. However, the NCP has a debt of
over twelve hundred dollars. This NCP is at least six months
in arrears.

(4) For the purposes of the license suspension program, a
NCP is in compliance with the child support order when the
amount owed in arrears is less than six months’ worth of sup-
port.

NEW SECTION

WAC 388-14A-4515 How do I avoid having my
license suspended for failure to pay child support? (1)
DCS will stay certification action if the noncustodial parent
(NCP) takes the following action within twenty days of ser-
vice of the notice:

(a) Requests an administrative hearing under WAC 388-
14A-4530; or

(b) Contacts DCS to negotiate a reasonable payment
schedule on the arrears and agrees to make timely payments
of current support.

(1) The stay for negotiation may last a maximum of thirty
calendar days after the NCP contacts DCS; and

(1) If no payment schedule has been agreed to in writing
after thirty calendar days have passed, DCS may proceed
with certification of noncompliance;

(iii)) A reasonable payment schedule is described in
WAC 388-14A-4520, below; and

(iv) The NCP may request a conference board review
under WAC 388-14A-6400 if the NCP feels that DCS has not
negotiated in good faith.
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(2) If the NCP files a court or administrative action to
modify the child support obligation, the certification action is
stayed.

(3) The stay for modification action shall not exceed six
months unless DCS finds good cause to extend the stay.

(4) The NCP must notify DCS that a modification pro-
ceeding is pending and must provide a copy of the motion or
request for modification to DCS.

NEW SECTION

WAC 388-14A-4520 Signing a repayment agreement
may avoid certification for noncompliance. (1) If a noncus-
todial parent (NCP) signs a repayment agreement, the certifi-
cation action must be stayed. The NCP must agree to pay
current support in a timely manner and to make regular pay-
ments on the support debt.

(2) The repayment agreement must state that If a NCP
fails to make payments under the terms of the agreement,
DCS may resume certification action. '

(3) In setting the repayment amount, DCS must take into
account the financial situation of the NCP and the needs of all
children who rely on the NCP for support. The NCP must
supply sufficient financial information to allow DCS to ana-
lyze and document the NCP’s financial situation and require-
ments, including normal living expenses and emergencies.

(4) A reasonable monthly arrears payment is defined as a
percentage of the NCP’s "adjusted net income," which is the
NCP’s net monthly income minus any current support obliga-
tion. The following table sets forth the suggested monthly
payments on arrears:

Monthly adjusted net Monthly arrears pay-

income (ANI) ment=Percentage of ANI
$1,000 or less 2%

$1,001 to $1,200 3%

$1,201 to $1,500 4%

$1,501 to $1,900 5%

$1,901 to $2,400 6%

$2,401 to $3,000 7%

$3,001 or more 8%

) Examples of how to calculate the arrears payment are
as follows:

(a) Monthly net income = $1,500
Current support $300
Adjusted net income $1,200
Arrears payment =3% of = $36
ANI (3$1,200)

(b) Monthly net income = $3,100
Current support = 3$-0-
Adjusted net income $3,100
Arrears payment = 8% of = $248

ANI ($3,100)

(6) The NCP must document any factors which make the
NCP eligible for an arrears payment less than the amount
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shown in the table in subsection (4). Such factors include,
but are not limited to:

(a) Special needs children, or

(b) Uninsured medical expenses.

(7) The custodial parent and/or DCS must document any
factors which make the NCP eligible for an arrears payment
higher than the amount shown in the table in subsection (4).
Such factors include, but are not limited to the factors listed
in RCW 26.19.075 for deviation from the standard calcula-
tion for child support obligations.

NEW SECTION

WAC 388-14A-4525 How to obtain a release of certi-
fication for noncompliance. (1) After DCS has certified a
noncustodial parent (NCP) to a licensing entity, the NCP may
obtain a release from DCS by taking the following actions:

(a) Paying the support debt in full; or

(b) Signing a repayment agreement under WAC 388-
14A-4520 and paying the first installment due under the
agreement.

(2) DCS must provide a copy of the release to any licens-
ing entity to which DCS has certified the NCP.

(3) The NCP must comply with any requirements of the
licensing entity to get the license reinstated or reissued.

NEW SECTION

WAC 388-14A-4530 Administrative hearings
regarding license suspension are limited in scope. (1) An
administrative hearing on a notice of noncompliance under
WAC 388-14A-4505 is limited to the following issues:

(a) Whether the person named in the child support order
is the noncustodial parent (NCP);

(b) Whether the NCP is required to pay child support
under a child support order; and

(c) Whether the NCP is at least six months in arrears.

(2) The administrative law judge (ALJ) is not required to
calculate the outstanding support debt beyond determining
whether the NCP is at least six months in arrears. Any debt
calculation shall not be binding on the department or the NCP
beyond the determination that there is at least six months’ of
arrearage.

(3) If the NCP requests a hearing on the notice, DCS
stays the certification process until the hearing results in a
finding that the NCP is not in compliance with the order, or
that DCS is authorized to certify the NCP.

NEW SECTION

WAC 388-14A-4600 What is the division of child
support’s DCS most wanted Internet site? (1) The division
of child support (DCS) maintains the DCS most wanted
Internet site in an effort to:

(a) Locate noncustodial parents in order to establish or
enforce a child support obligation; and

(b) Collect unpaid child support from noncustodial par-
ents who have a support obligation.
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(2) Anyone who has information concerning a noncusto-
dial parent (NCP) is encouraged to provide that information
to DCS.

NEW SECTION

WAC 388-14A-4605 Whose picture can go on the
division of child support’s DCS most wanted Internet
site? (1) If the child’s custodial parent (CP) requests DCS to
post the NCP to the DCS most wanted Internet site (also
called the "site"), the CP must:

(a) Give written permission to DCS to post the NCP on
the site; and

(b) Provide a photograph of the NCP.

(2) Only the NCP’s photograph appears on the site. If the
CP submits a group photograph, DCS edits out everyone
except the NCP.

(3) DCS may post an NCP to the site when:

(a) The NCP:

(i) Has made no payments in at least six months (inter-
cepted IRS refunds are not considered to be payments for
purposes of this section); and

(ii) Owes at least ten thousand dollars in back child sup-
port; or

(b) DCS has been unable to locate the NCP after trying
other means for at least twelve months, and:

(i) There is a valid support order; or

(ii) There is a valid paternity affidavit filed for a child on
the case, or

(ii1) The NCP is:

(A) The mother of the child(ren) on the case; or

(B) The presumed father under RCW 26.26.040.

NEW SECTION

WAC 388-14A-4610 How does a noncustodial parent
avoid being posted on the DCS most wanted Internet site?
(1) DCS mails a letter to the noncustodial parent’s last known
mailing address by first class mail before posting a noncusto-
dial parent (NCP) on the site. The letter advises the NCP:

(a) Who cannot be located, to provide DCS with a cur-
rent address and employer information.

(b) Who owes back support, to:

(1) Pay the back support debt in full; or

(ii) Sign a repayment agreement with DCS and make the
first payment under that agreement.

(2) If the NCP does not comply within twenty days of the
date on the letter, DCS may post the NCP to the site.

(3) If the NCP wishes to dispute the amount of the sup-
port debt, the NCP may request a conference board review
under WAC 388-14A-6400. Such a request does not stay
(stop) DCS from posting the NCP to the site.

(4) If the NCP files a court or administrative action to
vacate or modify the support obligation, DCS stays the post-
ing of the NCP to the site for up to six months. If DCS finds
good cause, DCS may extend the stay.

(5) If the NCP enters into a repayment agreement, but
then misses a payment under the agreement, DCS may post
the NCP to the site without further notice to the NCP.
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NEW SECTION

WAC 388-14A-4615 When does DCS remove a non-
custodial parent from the DCS most wanted Internet site?
(1) DCS must remove the noncustodial parent (NCP)from the
site if:

(a) The NCP pays the back support debt in full;

(b) The NCP files a court or administrative action to
modify or vacate the support obligation (subject to the limita-
tions in WAC 388-14A-3700;

(c) The NCP enters into a repayment agreement and
makes the first payment under that agreement (subject to the
limitations in WAC 388-14A-4520);

(d) The CP withdraws permission for the posting.

(2) DCS may remove an NCP from the site even if the
NCP has not complied with the requirements of this section.

(3) If an NCP receives a warning letter for locate pur-
poses only, DCS must remove the NCP who provides a cur-
rent address and employment information.

NEW SECTION

WAC 388-14A-4620 What information does the divi-
sion of child support post to the DCS most wanted Inter-
net site? (1) DCS may post to the site any information about
the noncustodial parent (NCP) which may aid in locating the
NCP or collecting child support from the NCP, such as:

(a) Full name and aliases;

(b) Photograph;

(c) Physical description;

(d) Birth date;

(e) Last known address;

(f) Usual occupation;

(g) Number and ages of children;

(h) Amount of back support owed; and

(1) Ongoing monthly support obligation, if any.

(2) DCS does not post the names or photographs of the
CP or the children.

PART E - DISTRIBUTION ISSUES

NEW SECTION

WAC 388-14A-5000 How does the division of child
support distribute support payments? (1) Under state and
federal law, the division of child support (DCS) distributes
support money it collects or receives to the:

(a) Department when the department provides or has
provided public assistance payments for the support of the
family;

(b) Payee under the order, or to the custodial parent (CP)
of the child according to WAC 388-14A-5050;

(c) Child support enforcement agency in another state or
foreign country which submitted a request for support
enforcement services;

(d) Indian tribe which has a TANF program and/or a
cooperative agreement regarding the delivery of child sup-
port services; or

(e) Person or entity making the payment when DCS is
unable to identify the person to whom the support money is
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payable after making reasonable efforts to obtain identifica-
tion information.

(2) If DCS is unable to distribute support money because
the location of the family or person is unknown, it must exer-
cise reasonable efforts to locate the family or person. When
the family or person cannot be located, DCS handles the
money in accordance with chapter 458-65 WAC, the uniform
unclaimed property act rules. .

(3) When distributing support money, DCS does the fol-
lowing:

(a) Record payments in exact amounts without rounding;

(b) Distribute support money within eight days of the
date DCS receives the money, unless it is unable to distribute
the payment for one or more of the following reasons:

(1) The location of the payee is unknown;

(i1) DCS does not have sufficient information to identify
the accounts against which or to which it should apply the
money;

(i11) An action is pending before a court or agency which
has jurisdiction over the issue to determine whether support
money is owed or how DCS should distribute the money.

(iv) DCS receives prepaid support money which it is
holding for distribution in future months under subsection (5)
of this section;

(v) DCS mails a notice of intent to distribute support
money to the custodial parent (CP) under WAC 388-14A-
5050;

(vi) DCS may hold funds and not issue a check to the
family for amounts under one dollar. DCS must give credit
for the payment, but may delay disbursement of that amount
until a future payment is received which increases the amount
of the payment to the family to at least one dollar. This sub-
section does not apply to disbursements which can be made
by electronic funds transfer (EFT), or to refunds of inter-
cepted federal income tax refunds; or

(vii) Other circumstances exist which make a proper and
timely distribution of the money impossible through no fault
or lack of diligence of DCS.

(c) Distribute support money based on the date DCS
receives the money, except as provided under subsection
(3)(g) of this section;

(d) Apply support money within each Title IV-D nonas-
sistance case:

(1) First, to satisfy the current support obligation for the
month DCS received the money;

(i1) Second, to the noncustodial parent’s support debts
owed to the family;

(ii1) Third, to prepaid support as provided for under sub-
section (5) of this section.

(e) Apply support money within each Title IV-D assis-
tance case:

(i) First, to satisfy the current support obligation for the
month DCS received the money;

(ii) Second, to satisfy support debts which are permia-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family;

(iit) Third, to satisfy support debts which are temporarily
assigned to the department to reimburse the cumulative
amount of assistance paid to the family;
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(iv) Fourth, to prepaid support as provided for under sub-
section (5) of this section.

(f) Apply support money within each Title IV-D former-
assistance case:

(i) First, to satisfy the current support obligation for the
month DCS received the money;

(i) Second, to satisfy support debts which accrued after
the family’s most recent period of assistance;

(ii1) Third, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family;

(iv) Fourth, to satisfy support debts which are tempo-
rarily assigned to the department to reimburse the cumulative
amount of assistance which has been paid to the family;

(v) Fifth, to satisfy support debts which exceed the
cumulative amount of unreimbursed assistance which has
been paid to the family;

(vi) Sixth, to prepaid support as provided for under sub-
section (5) of this section.

(g) Apply intercepted federal income tax refunds in
accordance with 42 U.S.C. Sec. 657, as follows:

(1) First, to support debts which are permanently
assigned to the department to reimburse public assistance
payments; and

(ii) Second, to support debts which are temporarily
assigned to the department to reimburse public assistance
payments; and

(iii) Third, to support debts that are not assigned to the
department; and

(iv) To support debts only, not to current and future sup-
port obligations. DCS must refund any excess to the noncus-
todial parent (NCP).

(h) Apply amounts to a support debt owed for one family
or household and distribute the amounts accordingly, rather
than make a proportionate distribution between support debts
owed to different families, when:

(1) Proportionate distribution is administratively ineffi-
cient; or

(ii) The collection resulted from the sale or disposition of
a specific piece of property against which a court awarded the
custodial parent (CP) a judgment lien for child support; or

(iii) The collection is the result of a contempt order
which provides that DCS must distribute the amounts to a
particular case.

(i) Report amounts distributed to a family, receiving
public assistance, to the community services office. This
requirement does not relieve the recipient of the duty to
report receipt of support money.

(4) Except as provided in subsection (3)(g) of this sec-
tion, when the NCP has more than one Title IV-D case, DCS
distributes support money:

(a) First, to the current support obligation on each Title
IV-D case, in proportion to the amount of the current support
order on each case; and

(b) Second, to the total of the support debts whether
owed to the family or to the department for the reimburse-
ment of public assistance on each Title IV-D case, in propor-
tion to the amount of support debt owed by the NCP on each
case; and
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(¢) Third, after distribution under subsection (3)(d)(ii) of
this section, within each Title IV-D case according to subsec-
tion (3)(e) of this section.

(5) If DCS receives or collects support money represent-
ing payment on the required support obligation for future
months, it must:

(a) Apply the support money to future months when the
support debt is paid in full;

(b) Distribute the support money on a monthly basis
when payments become due in the future; and

(c) Mail a notice to the last known address of the person
entitled to receive support money. The notice informs the
person that:

(1) DCS received prepaid support money;

(i1) DCS intends to distribute the prepaid money as sup-
port payments become due in the future; and

(ii1) The person may request a conference board under
WAC 388-14A-6400 to determine if the prepaid support
money should be immediately distributed.

(d) DCS does not mail the notice referred to in (5)(c) of
this section if the prepaid support is equal to cr less than one
month’s support obligation.

(6) DCS changes the distribution rules based on changes
in federal statutes and regulations.

NEW SECTION

WAC 388-14A-5050 When does DCS send a notice of
intent to distribute support money? (1) The division of
child support (DCS) may distribute support money to a cus-
todial parent (CP) who is not the payee under the support
order if the CP signs a sworn statement that:

(a) The CP has physical custody of and is caring for the
child; and

(b) the CP is not wrongfully depriving the payee of phys-
ical custody.

(2) Before DCS begins distributing support money to a
CP who is not the payee under the support order, it sends the
payee under the support order and the noncustodial parent
(NCP) a notice of intent to distribute support money and a
copy of the sworn statement of the CP to their last known
addresses by first class mail. The notice states:

(a) DCS intends to distribute support money collected
under the support order to the CP; and

(b) The name of the CP.

(3) DCS distributes support money to the CP when the
notice of intent to distribute support money becomes final.

(a) A notice of intent to distribute support money served
in the state of Washington becomes final unless the payee
under the support order, within twenty days of the date of
mailing of the notice, files a request with DCS for a hearing
under subsection (4) of this section. The effective date of a
hearing request is the date DCS receives the request.

(b) A notice of intent to distribute support money served
in another state becomes final according to WAC 388-14A-
7200.

(4) A hearing on a notice of intent to distribute support
money is for the limited purpose of resolving who is entitled
to receive the support money.
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(5) A copy of the notice of any hearing scheduled under
this section must be mailed to the alleged CP at the CP’s last
known address. The notice advises the CP of the right to par-
ticipate in the proceeding as a witness or observer.

(6) The payee under the support order may file a late
hearing request on a notice of intent to distribute support
money.

(a) The payee under the support order does not need to
show good cause for filing a late hearing request.

(b) DCS may not reimburse the payee under the support
order for amounts DCS sent to the CP before the administra-
tive order on a late hearing request becomes final.

(7) The payee under the support order must give DCS
and the CP notice of any judicial proceeding to contest a
notice of intent to distribute support money.

(8) If the support order is a court order, DCS files a copy
of the notice of intent to distribute support money or the final
administrative order entered on a notice of intent to distribute
support money with the clerk of the court where the support
order was entered.

NEW SECTION

WAC 388-14A-5100 What kind of distribution notice
does the division of child supportsend? (1) The division of
child support (DCS) mails a distribution notice once each
month, or more often, to the last known address of a person
for whom it received support during the month, except as
provided under subsection (6) of this section.

(2) DCS includes the following information in the
notice:

(a) The amount of support money DCS received and the
date of collection;

(b) A description of how DCS allocated the support
money between current support and the support debt; and

(d) The amount DCS claims as reimbursement for public
assistance paid, if applicable.

(3) The person to whom a distribution notice is sent may
file a request for a hearing under subsection (4) of this section
within ninety days of the date of the notice to contest how
DCS distributed the support money, and must make specific
objections to the distribution notice. The effective date of a
hearing request is the date DCS receives the request.

(4) A hearing under this section is for the limited purpose
of determining if DCS correctly distributed the support mon-
eys in the contested notice.

(5) A person who requests a late hearing must show good
cause.

(6) This section does not require DCS to send a notice to
a recipient of payment services only.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-14A-5200 What is a "total versus total"
notice? (1) The division of child support (DCS) identifies
cases needing a "total versus total" calculation, which com-
pares amounts of public assistance paid to the assistance unit
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with amounts of support collected and uncollected support
debt. DCS must perform a total versus total calculation upon
the request of the custodial parent (CP) or a DCS field office.

(a) The total versus total calculation allocates the uncol-
lected support debt between the state and the custodial parent,
based on the amounts of public assistance paid to the family.

(b) The total versus total calculation indicates the
amounts of support paid by each noncustodial parent (NCP)
and how the support was distributed.

(c) DCS may at any time review a case to determine if a
total versus total calculation is appropriate.

(2) When a total versus total calculation is completed at
the request of the CP, DCS mails a total versus total notice to
the last known address of the former assistance recipient.

(3) The person to whom a total versus total notice is sent
may within ninety days of the date of the notice file a request
for a conference board under WAC 388-14A-6400 to contest
the distribution of support money and the allocation of uncol-
lected support debt. The requestor must state specific objec-
tions to the total versus total notice. The effective date of a
hearing request is the date DCS receives the request.

NEW SECTION

WAC 388-14A-5300 How does the division of child
support recover a support payment which has already
been distributed? (1) The division of child support (DCS)
may serve a notice to recover a support payment on the per-
son who received the payment when DCS:

(a) Distributed the money in error;

(b) Distributed the money based on a check that is later
dishonored;

(c) Is required to refund or return the money to the per-
son or entity that made the payment; or

(d) Distributed money under a support order that was
later modified so as to create an overpayment.

(2) DCS serves a notice to recover a support payment
like a summons in a civil action or by certified mail, return
receipt requested.

(3) In the notice, DCS must identify the support payment
DCS seeks to recover.

(4) DCS may take action to enforce the notice to recover
a support payment without further notice once the notice
becomes final.

(a) A notice to recover a support payment becomes final
unless the person who received the payment requests a hear-
ing under subsection (5) of this section within twenty days of
service of the notice to recover a support payment in Wash-
ington. The effective date of a hearing request is the date
DCS receives the request.

(b) A notice to recover a support payment may be served
in another state to recover a payment disbursed by DCS under
RCW 26.21.385. A notice to recover a support payment
served in another state becomes final according to WAC 388-
14A-7200.

(5) A hearing on a notice to recover a support payment is
for the limited purpose of resolving the existence and amount
of the debt DCS is entitled to recover.
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(6) A person who files a late request for a hearing on a
notice to recover a support payment must show good cause.

(7) In nonassistance cases and payment services only
cases, DCS may recover a support payment under a final
administrative order on a notice to recover a support payment
by retaining ten percent of current support and one hundred
percent of amounts collected on arrears in addition to any
other remedy authorized by law.

(8) If a public assistance recipient receives a support
payment directly from a noncustodial parent (NCP) and fails
to remit it to DCS as required, DCS recovers the money as
retained support under WAC 388-14A-5500.

(9) DCS may enforce the notice to recover a support pay-
ment as provided in subsection (7), or may act according to
RCW 74.20A.270 as deemed appropriate.

NEW SECTION

WAC 388-14A-5400 How does the division of child
support tell the custodial parent when they adjust the
amount of debt owed on the case? (1) The division of child
support (DCS) mails a debt adjustment notice to the payee
under a court order within thirty days of the date DCS
reduces the amount of the court-ordered support debt it
intends to collect if that reduction was due to:

(a) A mathematical error in the debt calculation;

(b) A clerical error in the stated debt;

(c) Proof the support obligation should have been sus-
pended for all or part of the time period involved in the calcu-
lation; or

(d) Proof the noncustodial parent (NCP) made payments
that had not previously been credited against the support
debt.

(2) The debt adjustment notice must contain the follow-
ing information:

(a) The amount of the reduction;

(b) The reason DCS reduced the support debt, as pro-
vided under subsection (1) of this section;

(c¢) The name of the NCP and a statement that the NCP
may attend and participate as an independent party in any
hearing requested by the payee under this section; and

(d) A statement that DCS continues to provide support
enforcement services whether or not the payee objects to the
debt adjustment notice.

(3) A debt adjustment notice served in Washington
becomes final unless the payee, within twenty days of service
of the notice in Washington, files a request with DCS for a
hearing under subsection (4) of this section. The effective
date of a hearing request is the date DCS receives the request.

(4) A debt adjustment notice served in another state
becomes final according to WAC 388-14A-7200.

(5) A hearing under this section is for the limited purpose
of determining if DCS correctly reduced the support debt as
stated in the notice of debt adjustment.

(5) A payee who requests a late hearing must show good
cause for filing a late hearing request if it is filed more than
one year after the date of the notice of debt adjustment.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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NEW SECTION

WAC 388-14A-5500 How does the division of child
support collect support debts owed by someone other
than a noncustodial parent? (1) Sections 17 and 18, chapter
171, Laws of 1979 ex. sess. (RCW 74.20.320 and
74.20A.270), provide that a custodian of children or other
person who receives support moneys which moneys were
paid, in whole or in part, in satisfaction of a support obliga-
tion owing to the department pursuant to 42 U.S.C. 602
(a)(26)(A), sections 17 and 22, chapter 171, Laws of 1979 ex.
sess., or RCW 74.20A.030 has a duty to remit that money to
the division of child support (DCS) within eight days of
receipt, and is indebted to the department in an amount equal
to the amount of the support money received and not remit-
ted.

(2) By not remitting support moneys described in sub-
section (1) of this section, a custodial parent (CP) or other
person is deemed, without the necessity of signing any docu-
ment, to have made an irrevocable assignment to the depart-
ment of an equal amount of any support delinquency not
already assigned to the department, but owing to the CP or
other person, or an equal amount of any support delinquen-
cies which may accrue in the future. DCS is authorized to
utilize the collection procedures of chapter 74.20A RCW to
collect this assigned delinquency, to satisfy the debt owed
under subsection (1) of this section by the CP or other person.

(3) DCS may also make a set-off to pay the debt under
subsection (1) of this section from support moneys in its pos-
session or in the possession of a county clerk or other for-
warding agent if that money was paid to satisfy a support
delinquency.

(4) DCS may take action alternatively or simultaneously
under subsections (1), (2) and (3) of this section but in no
event may the department recoup and retain more moneys
than the debt described under subsection (1) of this section,
refunding the excess, without deduction of fees, to the CP.

(5) The CP or other person must be given an accounting
of actions taken under subsections (2) or (3) of this section.

NEW SECTION

WAC 388-14A-5505 DCS uses a notice of retained
support debt to claim a debt owed by a custodial parent.
The Division of Child Support (DCS) serves a notice of
retained support debt setting forth:

(1) The amount of support moneys claimed by the
department as property of the department by assignment, sub-
rogation or by operation of law or legal process under chapter
74.20A RCW; '

(2) The legal basis for the claim of ownership by the
department;

(3) A description of the person, firm, corporation, asso-
ciation, or political subdivision who is or has been in posses-
sion of the support moneys together with sufficient detail to
enable identification of the moneys in issue;

(4) A statement that, effective with the date of service of
the notice, all moneys not yet disbursed or spent and all like
moneys to be received in the future are deemed to be
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impounded and shall be held in trust pending answer to the
notice and any hearing which is requested;

(5) A statement that the notice must be answered, under
oath and in writing, within twenty days of the date of service
of the notice;

(6) A statement that the answer to the notice must
include true answers to the questions in the notice and must
either acknowledge the department’s right to the moneys or
request an administrative hearing to determine ownership of
the moneys in issue;

(7) A statement that the burden of proof in a hearing on a
notice of retained support debt under this section is on the
department to establish ownership of the support moneys
claimed;

(8) A statement that, if the person, firm, corporation,
association, or political subdivision or officer or agent thereof
does not answer and/or make a request for hearing in a timely
manner, the department’s claim will be assessed and deter-
mined and subject to collection action as a support debt pur-
suant to chapter 74.20A RCW; and

(9) A statement that a support debt, as assessed and
determined, is subject to collection action and that the prop-
erty of the debtor, without further advance notice or hearing,
is subject to lien and foreclosure, distraint, seizure and sale,
or order to withhold and deliver to satisfy the debt: Provided,
That no collection action may be taken against a recipient of
public assistance during the period of time the recipient
remains on assistance except as provided in RCW
74.20A.270 and WAC 388-14A-2040.

NEW SECTION

WAC 388-14A-5510 How does DCS serve a notice of
retained support debt? The division of child support (DCS)
serves the notice of retained support debt on the person, firm,
corporation, association, or political subdivision or any
officer or agent thereof in the manner prescribed for the ser-
vice of a summons in a civil action, or by certified mail,
return receipt requested. The receipt is prima facie evidence
of service.

NEW SECTION

WAC 388-14A-5515 What happens if I don’t respond
to a notice of retained support debt or request a hearing?
(1) After service of a notice of retained support debt under
WAC 388-14A-5510, if the person, firm, corporation, associ-
ation, or political subdivision or any officer or agent thereof
fails to answer, in a timely manner, the claim of the depart-
ment is final and subject to collection action as a support debt
pursuant to chapter 74.20A RCW.

(2) To be timely, a hearing request or response must be
received by the division of child support within twenty days
of service of the notice.

NEW SECTION

WAC 388-14A-5520 What happens if I make a
timely objection to a notice of retained support debt? (1)
Any debtor who objects to all or any part of a notice of
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retained support debt may, within twenty days from the date
of service of the notice, file an application for an administra-
tive hearing. An objection under this section is considered to
be a general denial of liability to the department. .

(2) The notice of retained support debt does not become
final until there is a final administrative order.

(3) If the objection is timely, the department serves the
notice of hearing on the appellant or the appellant’s represen-
tative by certified mail or another method showing proof of
receipt. .

(4) The department must notify the appellant that it is the
appellant’s responsibility to notify the department of the
appellant’s mailing address at the time the application is filed
and also of any change of address after filing the application.
Mailing by certified mail, return receipt requested, to the last
address provided by the appellant constitutes service under
chapters 74.20A and 34.05 RCW.

NEW SECTION

WAC 388-14A-5525 What happens at the hearing on
a notice of retained support debt? (1) An administrative
hearing on a notice of retained support debt is limited to the
determination of the ownership of the moneys claimed in the
notice and/or the reasonableness of a repayment agreement
offered to a public assistance recipient for the purpose of
recovering child support under RCW 74.20A.270 and WAC
388-14A-5505.

(2) The department has the burden of proof to establish
ownership of the support moneys claimed, including but not
limited to moneys not yet disbursed or spent.

(3) The administrative law judge (ALJ) must allow the
division of child support (DCS) to orally amend the CP notice
of support debt at the hearing to conform to the evidence.
The ALJ may grant a continuance, if necessary, to allow the
debtor additional time to present rebutting evidence and/or
argument as to the amendment.

(4) The ALJ serves a copy of the initial decision on DCS
and the debtor or the debtor’s representative by certified mail
to the last address provided by each party or by another
method showing proof of receipt.

(5) If the debtor fails to appear at the hearing, the ALJ,
upon a showing of valid service, enters an initial decision and
order declaring the amount of the support moneys, as claimed
in the notice, to be assessed and determined and subject to
collection action under chapter 74.20A RCW.

NEW SECTION

WAC 388-14A-5530 Can I request a late hearing on
a notice of retained support debt? (1) Within one year from
the date a notice of retained support debt was served, the per-
son, firm, corporation, association, political subdivision or
any officer or agent thereof may petition the division of child
support (DCS) for a hearing, upon a showing of any of the
grounds enumerated in RCW 4.72.010 or CR 60.

(2) A copy of the objection must be served by certified
mail, return receipt requested, or by service in the manner of
asummons in a civil action on the district field office of DCS.
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(3) The filing of the petition does not stay any collection
action being taken, but the debtor may petition the secretary
or the secretary’s designee for an order staying collection
action pending final decision of the secretary or the secre-
tary’s designee or the courts on an appeal made under chapter
34.05 RCW.

(4) Any moneys held and/or taken by collection action
prior to the date of any such stay and any support moneys
claimed by the department, including moneys to be received
in the future, to which the department may have a claim, must
beheld in trust pending the final decision and appeal, if any,
to be disbursed in accordance with the final decision.

(5) If a petition for a hearing is filed, the department
serves the notice of hearing on the appellant, the appellant’s
attorney, or other designated representative by certified mail
or other method showing proof of receipt.

(6) The department notifies the appellant that it is the
appellant’s responsibility to notify the department of the
appellant’s mailing address at the time the petition is filed and
also of any change of address after filing the petition. Mail-
ing by certified mail, return receipt requested, to the last
address provided by the appellant constitutes service under
chapters 74.20A and 34.05 RCW.

NEW SECTION

WAC 388-14A-5535 How does DCS collect a debt
established on a notice of retained support debt? (1) The
division of child support (DCS) may take action under chap-
ter 74.20A RCW to collect debts determined under WAC
388-14A-5505.

(2) DCS may take action to assess the debt but may not
take collection action under chapter 74.20A RCW and this
chapter while a public assistance recipient receives a cash
grant.

NEW SECTION

WAC 388-14A-5540 Can I just acknowledge that 1
own money to the division of child support? If you answer
the notice of support debt acknowledging that the department
owns the support payments in issue, the division of child sup-
port (DCS) is authorized to take collection action pursuant to
chapter 74.20A RCW if you fail to pay the debt within
twenty-one days of the date DCS receives the answer.

PART F - HEARINGS AND CONFERENCE BOARDS

NEW SECTION

WAC 388-14A-6000 Which statutes and regulations
govern the division of child support’s hearing process? (1)
Hearings under this chapter are governed by:

(a) The Administrative Procedure Act, chapter 34.05
RCW, RCW 74.20A.055; and

(b) Chapter 388-02 WAC (which replaces chapter 388-
08 WAC in late 2000).

(2) If any provision in this chapter conflicts with or is
inconsistent with chapter 388-02 WAC, the provision in this
chapter governs.
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NEW SECTION

WAC 388-14A-6100 The division of child support
accept orals requests for hearing or conference board. (1)
Except for the instances listed in subsection (8), the division
of child support (DCS) accepts either a written or an oral
request for hearing or conference board, even though other
sections of this chapter or the relevant statutes may provide
that objections and hearing requests should be in writing.

(2) The subject matter of the objection determines
whether the matter is set as a conference board or hearing,
unless there is a specific request for an administrative hearing
under chapter 34.05 RCW.

(3) DCS processes oral and written requests for hearing
in the same manner.

(4) An oral request for hearing is complete if it contains
sufficient information to identify the person making the
request, the DCS action, and the case or cases involved in the
hearing request.

(5) The effective date of an oral request for hearing is the
date that a complete oral request for hearing is communicated
to any DCS representative in person or by leaving a message
on the automated voice mail system of any DCS field office.

(6) When making an oral request, you are not required to
specify whether you want a hearing under chapter 34.05
RCW or a conference board under WAC 388-14A-6400.

(7) You can make an oral request for hearing or confer-
ence board on behalf of another person, if you have written
authorization to act on their behalf. The effective date of an
oral request for hearing or conference board made on behalf
of another person is the date that DCS receives the written
authorization.

(8) There are two types of hearing request which must be
in writing:

(a) A petition for prospective modification under WAC
388-14A-3925; and

(b) A petition for reimbursement for day care expenses
under WAC 388-14A-4300.

NEW SECTION

WAC 388-14A-6200 What are my hearing rights
when the division of child support takes collection action
against my bank account? (1) If the division of child sup-
port (DCS) takes collection action against a bank account,
safe deposit box, or other property held by a bank, credit
union or savings and loan, the noncustodial parent (NCP) or
the joint owner of record of the bank account, safe deposit
box or other property may contest the action in a hearing.

(2) The effective date of a hearing request or objection is
the date DCS receives the request.

(3) The NCP or the joint owner must file the objection
within twenty days of the date DCS mailed a copy of the
order to withhold and deliver to the NCP’s last known
address.

(4) The NCP or joint owner of record must state in the
objection the facts supporting the allegation by the NCP or
the joint owner that the funds or property, or a portion of the
funds or property, are exempt from satisfaction of the NCP’s
child support obligation.
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(5) If either the NCP or the joint owner of record objects
to the collection action, DCS schedules a hearing solely for
the purpose of determining whether or not one of the follow-
ing exemptions applies to the funds in the bank account, or to
the other property attached by the order to withhold and
deliver:

(a) Pursuant to RCW 26.16.200 and 74.20A.120, the
property or funds in the community bank account, joint bank
account, or safe deposit box, or a portion of the property or
funds which can be identified as the earnings of the NCP’s
spouse who does not owe a support obligation to the NCP’s
child or children, are exempt from satisfaction of the child
support obligation of the NCP.

(b) The funds in a bank account, or a portion of those
funds which can be identified as AFDC funds, TANF funds,
SSI monies, or other kinds of funds which are legally exempt
from collection action; or

(c) The funds or property attached by the order to with-
hold and deliver which can be identified as being solely
owned by the joint owner of record of the bank account or
safe deposit box who does not owe a child support obligation
to the child or children of the NCP, are exempt from satisfac-
tion of the NCP’s child support obligation.

(6) The person challenging the collection action has the
burden of tracing the funds and proving the property or funds
in the bank account, or property in a safe deposit box, are
exempt from satisfaction of the NCP’s child support obliga-
tion.

(7) DCS holds moneys or property withheld as a result of
collection action taken against a bank account or safe deposit
box and delivered to DCS at the time of an objection, pending
the final administrative order or during any appeal to the
courts.

(8) If the final decision of the department or courts on
appeal is that DCS has caused money or property that is
exempt from satisfaction of the NCP’s child support obliga-
tion to be withheld by the bank or delivered to the depart-
ment, DCS must:

(a) Promptly release the order to withhold and deliver; or

(b) Refund the proportionate share of the funds having
been identified as being exempt. The department is not liable
for any interest accrued on any moneys withheld pursuant to
RCW 74.20A.080.

NEW SECTION

WAC 388-14A-6300 Duty of the administrative law
judge in a hearing to determine the amount of a support
obligation. (1) In hearings held under this chapter to contest
a notice and finding of financial responsibility or a notice and
finding of parental responsibility or other notice or petition,
the administrative law judge (ALJ) must determine:

(a) The noncustodial parent’s obligation to provide sup-
port under RCW 74.20A.057;

(b) The net monthly income of the noncustodial parent
(NCP) and any custodial parent (CP);

(c) The NCP’s share of the basic support obligation and
any adjustments to that share, as warranted by his or her cir-
cumstances;
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(d) If requested by a party, the NCP’s share of any special
child-rearing expenses;

(e) The NCP’s obligation to provide medical support
under RCW 26.18.170;

(f) The NCP’s accrued debt and order payments thereon;
and

(g) The NCP’s total current and future support obligation
as a sum certain and order payments thereon.

(2) The ALJ must allow the division of child support
(DCS) to orally amend the notice at the hearing to conform to
the evidence. The ALJ may grdnt a continuance, when
deemed necessary, to allow the NCP and/or the CP additional
time to present rebutting evidence and/or argument as to the
amendment.

(3) The ALJ may not require DCS to produce or obtain
information, documents, or witnesses to assist the NCP or CP
in proof of defenses to liability. However, this rule does not
apply to relevant, nonconfidential information or documents
that DCS has in its possession.

NEW SECTION

WAC 388-14A-6400 The division of child support’s
grievance and dispute resolution method is called a con-
ference board. (1) The division of child support (DCS) pro-
vides conference boards for the resolution of complaints and
problems regarding DCS cases, and for granting exceptional
or extraordinary relief. A conference board is an informal
review of case actions and of the circumstances of the parties
and children related to a child support case.

(a) The term conference board can mean either of the fol-
lowing, depending on the context:

(1) The process itself, including the review and any meet-
ing convened; or

(ii) The DCS staff who make up the panel which con-
venes the hearing and makes factual and legal determina-
tions.

(b) A conference board chair is an attorney employed by
DCS in the conference board unit. In accordance with sec-
tion WAC 388-14A-6415, the conference board chair
reviews a case, and:

(1) Issues a decision without a hearing, or

(ii) Sets a hearing to take statements from interested par-
ties before reaching a decision.

(2) A person who disagrees with any DCS action related
to establishing, enforcing or modifying a support order may
ask for a conference board.

(3) DCS uses the conference board process to:

(a) Help resolve complaints and problems over agency
actions;

(b) Determine when hardship in the paying parent’s
household, as defined in RCW 74.20A.160, justifies the
release of collection action or the refund of a support pay-
ment;

(c) Set a repayment rate on a support debt; and

(d) Determine when it is appropriate to write off support
debts owed to the department based on:

(i) Hardship to the paying parent or that parent’s house-
hold;



Washington State Register, Issue 00-18

(ii) Settlement by compromise of disputed claims;

(iii) Probable costs of collection in excess of the support
debt; or

(iv) An error or legal defect that reduces the possibility
of collection.

(4) A conference board is not a formal hearing under the
administrative procedure act, chapter 34.05 RCW.

(5) A conference board does not replace any formal hear-
ing right created by chapters 388-14A WAC, or by chapters
26.23, 74.20 or 74.20A RCW.

(6) This section and WAC 388-14A-6405 through 388-
14A-6415 govern the conference board process in DCS
cases.

NEW SECTION

WAC 388-14A-6405 How to apply for a conference
board. (1) A person may request a conference board, orally
or in writing, at any division of child support (DCS) office.

(2) Oral requests for conference boards are governed by
WAC 388-14A-6100.

(3) DCS may start conference board proceedings in
appropriate circumstances.

NEW SECTION

WAC 388-14A-6410 Explanation of the conference
board process. (1) An applicant for a conference board must
make reasonable efforts to resolve the dispute with division
of child support (DCS) staff before the conference board can
act in the case.

(2) A conference board chair reviews each application to
determine appropriate action:

(a) If there are questions of both law and fact or if the dis-
pute involves only facts, the chair may schedule a conference
board hearing to gather evidence;

(b) If the factual dispute would not provide a basis on
which the conference board could grant relief, even if all
facts were resolved in favor of the applicant, the chair may
issue a decision without a hearing; or

(c) If the dispute can be resolved as a matter of law with-
out relying upon disputed facts, the conference board chair
may issue a decision without scheduling a hearing.

(3) If the conference board chair schedules a hearing, the
conference board is made up of the conference board chair
and staff from the DCS field office which handles the child
support case, if needed.

(a) At the hearing, the conference board makes determi-
nations of relevant disputed facts. Decisions on factual issues
are made by a majority of the conference board.

(b) Decisions on issues of law are made by the confer-
ence board chair alone.

(c) The DCS worker regularly assigned to a case shall
not be part of a conference board dealing with that case.

(4) The conference board chair will prepare a decision, if
necessary, and provide that decision to the parties to the con-
ference board, and to the DCS staff responsible for the case.

(5) The director of DCS, or a person designated by the
director, may review conference board decisions, and may
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alter, amend, vacate or remand decisions that are inconsistent
with Washington law or DCS policy, or are grossly unfair.

NEW SECTION

WAC 388-14A-6415 Scope of authority of conference
board chair defined. The conference board chair has the
authority to:

(1) Subpoena witnesses and documents, administer oaths
and take testimony;

(2) Grant relief by setting payment plans, writing off
debt owed to the department, or refunding collected money;

(3) Adjust support debts based on evidence gathered dur-
ing the conference board process;

(4) Direct distribution of collected support; and

(5) Take any action consistent with Washington law and
DCS policy to resolve disputes, grant relief or address issues
of equity.

NEW SECTION

WAC 388-14A-6500 Can I use equitable estoppel as
a defense in a hearing with the division of child support?
(1) Equitable estoppel is available in adjudicative proceed-
ings conducted under this chapter.

(2) When a party raises, or the facts indicate, a claim that
equitable estoppel applies to a party to the proceeding, the
administrative law judge (ALJ) must:

(a) Consider equitable estoppel according to the prece-
dents set by reported Washington state appellate case law,
where not contrary to public policy; and

(b) Enter findings of fact and conclusions of law suffi-
cient to determine if the elements of equitable estoppel are
met and apply.

(3) The party asserting, or benefitting from, equitable
estoppel must prove each element of that defense by clear,
cogent and convincing evidence.

(4) The ALJ must consider in the record whether a con-
tinuance is necessary to allow the parties to prepare to argue
equitable estoppel when:

(a) A party raises equitable estoppel; or

(b) The facts presented require consideration of equita-
ble estoppel.

(5) When the ALJ orders a continuance under subsection
(4) of this section, the ALJ enters an initial decision and order
for current support if:

(a) Current support is an issue in the proceeding; and

(b) The claim for current support is unaffected by the
equitable estoppel defense.

(6) The defense of equitable estoppel is not available to a
party to the extent that the:

(a) Party raises the defense against the department’s
claim for reimbursement of public assistance; and

(b) Act or representation forming the basis for an estop-
pel claim:

(1) Was made by a current or former public assistance
recipient;

(ii) Was made on or after the effective date of the assign-
ment of support rights; and
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(11i) Purported to waive, satisfy, or discharge a support
obligation assigned to the department.

PART G - INTERSTATE ISSUES

NEW SECTION

WAC 388-14A-7100 An order from another state
may be reviewed in Washington for enforcement or mod-
ification. (1) A support enforcement agency, or a party to a
child support order or an income-withholding order for sup-
port issued by a tribunal of another state, may register the
order in this state for enforcement pursuant to chapter 26.21
RCW.

(a) The order may be registered with the superior court
pursuant to RCW 26.21.490 or it may be registered with the
administrative tribunal according to subsection (2) of this
section, at the option of the division of child support (DCS).
Either method of registration is considered valid registration.

(b) A support order or income-withholding order issued
in another state is registered when the order is filed with the
registering tribunal of this state.

(c) A registered order issued in another state is enforce-
able in the same manner and is subject to the same procedures
as an order issued by a tribunal of this state.

(2) DCS must give notice to the nonregistering party
when it administratively registers a support order or income-
withholding order issued in another state.

(a) The notice must inform the nonregistering party:

(1) That a registered order is enforceable as of the date of
registration in the same manner as an order issued by a tribu-
nal of this state;

(i1) That a hearing to contest the validity or enforcement
of the registered order must be requested within twenty days
after the date of receipt by certified or registered mail or per-
sonal service of the notice given to a nonregistering party
within the state and within sixty days after the date of receipt
by certified or registered mail or personal service of the
notice on a nonregistering party outside of the state;

(iii) That failure to contest the validity or enforcement of
the registered order in a timely manner will result in confir-
mation of the order and enforcement of the order and the
alleged arrearages and precludes further contest of that order
with respect to any matter that could have been asserted; and

(iv) Of the amount of any alleged arrearages.

(b) The notice must be:

(i) Served by certified or registered mail or by any means
of personal service authorized by the laws of the state of
Washington; and

(i) Accompanied by a copy of the registered order and
any documents and relevant information accompanying the
order submitted by the registering party.

(c) The effective date of a request for hearing to contest
the validity or enforcement of the registered order is the date
DCS receives the request.

(3) A hearing under this section is for the llmlted purpose
of determining if the nonregistering party can meet the bur-
den of proving one or more of the defenses enumerated in
RCW 26.21.540(1).

Proposed

Washington State Register, Issue 00-18

(a) If the contesting party presents evidence establishing
a full or partial defense under RCW 26.21.540(1), the presid-
ing officer may:

(i) Stay enforcement of the registered order;

(i1) Continue the proceeding to permit production of
additional relevant evidence; or

(iii) Issue other appropriate orders.

(b) An uncontested portion of the reglstered order may
be enforced by all remedies available under the law of this
state.

(c) If the contesting party does not establish a defense
under RCW 26.21.540(1) to the validity or enforcement of
the order, the presiding officer shall issue an order confirm-
ing the registered order.

(d) The custodial parent (CP) or payee of the order may
participate as a party to any hearing under this section.

(4) Confirmation of a registered order precludes further
contest of the order with respect to any matter that could have
been asserted at the time of registration. Confirmation may
occur:

(a) By operation of law upon failure to contest registra-
tion; or

(b) By order of the administrative law judge (ALIJ).

(5) A party or support enforcement agency seeking to
modify, or to modify and enforce, a child support order
issued in another state may register the order in this state
according to RCW 26.21.560 through 26.21.580.

(a) The order must be registered in the same manner pro-
vided in subsection (1)(a) if the order has not yet been regis-
tered.

(b) A petition for modification may be filed at the same "

time as a request for registration, or later. The petition must
specify the grounds for modification.

(c) DCS may enforce a child support order of another
state registered for purposes of modification, in the same
manner as if the order had been issued by a tribunal of this
state, but the registered order may be modified only if the
requirements of RCW 26.21.580 have been met.

(6) Interpretation of the registered order is governed by
RCW 26.21.510.

NEW SECTION

WAC 388-14A-7200 DCS can serve notices in
another state under the Uniform Interstate Family Sup-
port Act. (1) Except as specified in WAC 388-14A-3105,
where grounds for personal jurisdiction exist under RCW
26.21.075 or other Washington law, the division of child sup-
port (DCS) may serve the following legal actions in another
state by certified mail, return receipt requested or by personal
service, under chapter 26.21 RCW:

(a) A notice and finding of financial responsibility under
WAC 388-14A-3115; and

(b) A notice and finding of parental responsibility under
WAC 388-14A-3120;

(c) A notice of paternity test costs under WAC 388-14A-
8300; or

(d) An affidavit of birth costs under WAC 388-14A-
3555.
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(2) A notice and finding of financial responsibility, a
notice of paternity test costs, or an affidavit of birth costs
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the noncustodial parent
(NCP), within sixty days of service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or ’

(b) Files a written request for a hearing under:

(i) WAC 388-14A-3115 for a notice and finding of
financial responsibility;

(i) WAC 388-14A-3555 for an affidavit of birth costs;
or

(iii) WAC 388-14A-8300 for a notice of paternity test
costs.

(3) The effective date of a hearing request is the date
DCS receives the hearing request.

(4) A notice and finding of parental responsibility
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the NCP, within sixty days of
service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; '

(b) Files a written request for a hearing under WAC
388-14A-3120 with DCS; or

(c) Files a written request for paternity testing under
WAC 388-14A-8300 to determine if he is the natural father
of the dependent child named in the notice and cooperates in
the testing. A request for a hearing or paternity testing is filed
on the date the request is received by DCS.

(5) If the results of paternity tests requested under sub-
section (4) of this section do not exclude the responsible par-
ent as the natural father of the dependent child, the notice and
finding of parental responsibility becomes final and subject
to immediate wage withholding without further notice under
chapters 26.18, 26.23, and 74.20A RCW unless the NCP,
within sixty days of service of the paternity test costs in
another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or

(b) Files a written request for a hearing under WAC
388-14A-3120.

(6) Administrative law judges and parties must conduct
administrative hearings on notices served in another state
under this section under the special rules of evidence and pro-
cedure in chapter 26.21 RCW and according to chapter 34.05
RCW.

PART H - MISCELLANEOUS

NEW SECTION

WAC 388-14A-8100 Are there special rules for set-
ting child support for children in foster care? (1) Child
support obligations for children in foster care are set under
chapter 26.19 RCW, just like any other support obligation.
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(2) The division of child support does not establish or
enforce support obligations for children in foster care who
have been certified as eligible for DDD services.

NEW SECTION

WAC 388-14A-8105 Does the cost of care affect how
much child support I pay when my child is in foster care?
(1) Child support obligations for children in foster care are set
according to chapter 26.19 RCW, without regard to how
much the department is expending in foster care funds.

(2) The administrative law judge or review judge may
not limit the noncustodial parent’s support obligation to the
amount the department expends each month for foster care.

NEW SECTION

WAC 388-14A-8110 What happens to the money if
current support is higher than the cost of care? (1) When
the division of child support (DCS) collects child support
from the parent(s) of a child in foster care, DCS sends the
amounts collected to the division of child and family services
(DCFS), which administers foster care funds.

(2) DCFS and its Office of accounting services (OAS)
apply child support payments collected by DCS.

(3) DCFS and/or OAS deposits in a trust account for the
child any child support payments which are not used to reim-
burse foster care expenses.

NEW SECTION

WAC 388-14A-8120 Are there special rules for col-
lection in foster care cases? (1) Whenever the department
provides residential care ("foster care") for a dependent child
or children, the noncustodial parent (NCP) or parents (NCPs)
satisfy their obligation to support the child or children by
paying to the department the amount specified in a court
order or administrative order, if a support order exists.

(2) The division of child support (DCS) takes action
under the provisions of chapters 74.20 and 74.20A RCW and
this chapter to enforce and collect support obligations owed
for children receiving foster care services.

(3) If, during a month when a child is in foster care, the
NCP is the "head of household" with other dependent chil-
dren in the home, DCS does not collect and retain a support
payment if:

(a) The household’s income is below the need standard
for temporary assistance for needy families (TANF) (see
WAC 388-478-0015); or

(b) Collection of support would reduce the household’s
income below the need standard.

(4) The NCP’s support obligation for the child or chil-
dren in foster care continues to accrue during any month DCS
is precluded from collecting and retaining support payments
under this section.

(5) If the department has collected support payments
from the head of household during a month or months which
would qualify under section (3), the NCP may request a con-
ference board in accordance with WAC 388-14A-6400.
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(6) The NCP has the burden of proving at the conference
board that the income of the household was below or was
reduced below the need standard during the month or months
payments were collected.

(7) If the conference board determines that DCS has col-
lected support payments from the head of household that the
department is not entitled to retain in accordance with this
section, DCS must promptly refund, without interest, any
such support payments, or the portion of such a payment
which reduced the income of the household below the need
standard.

(8) This section does not apply to payments collected
prior to August 23, 1983.

NEW SECTION

WAC 388-14A-8200 All Washington employers must
report new hires to the Washington state support regis-
try. (1) RCW 26.23.040 requires all employers doing busi-
ness in the state of Washington to comply with the employer
reporting requirements regarding new hires.

(2) The minimum information that must be reported is
the employee’s name, date of birth, social security number
and date of hire.

(3) An employer who submits a copy of the employee’s
completed W-4 form complies with the filing requirements of
RCW 26.23.040(3).

(4) An employer may choose to voluntarily report the
other statutory elements.

NEW SECTION

WAC 388-14A-8300 Who pays for genetic testing
when paternity is an issue? (1) As provided in WAC 388-
14A-3120(14), the noncustodial parent (NCP) and/or the
mother of the child may request genetic testing, also called
paternity tests, after the service of a notice and finding of
parental responsibility.

(2) Upon receipt of a request for paternity tests, the divi-
sion of child support (DCS) must:

(a) Arrange and pay for the genetic testing, except as
provided in subsection (6) of this section, with a laboratory
under contract with the department to perform genetic test-
ing; and

(b) Notify the NCP and the mother of the time and place
to appear to give blood samples.

(3) After DCS receives the test results, DCS must:

(a) Mail a notice of the test results to the:

(1) NCP’s last known address by certified mail, return
receipt requested; and

(ii) Mother’s and/or custodial parent’s last known address
by first class mail.

(b) Notify the NCP:

(1) Of the costs of the tests;

(i1) That an administrative order entered as a result of the
notice and finding of parental responsibility will include the
cost of the tests; and

(ii1) That DCS may take collection action to collect the
genetic testing costs twenty days after the date the NCP
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receives notice in Washington, or within the time specified in
WAC 388-14A-7200, of the test results if the NCP fails to:

(A) Request either a hearing on the issue of reimburse-
ment to DCS for genetic testing costs under WAC 388-14A-
3120 or the initiation of a parentage action in superior court;
or

(B) Negotiate an agreed settlement;

(iv) If the notice was served in another state, DCS may
take collection action according to WAC 388-14A-7200.

(4) When the genetic tests do not exclude the NCP from
being the father, the NCP must reimburse the department for
the costs of the tests.

(5) When the paternity tests exclude the NCP from being
the father, DCS must:

(a) File a copy of the results with the state center for
health statistics;

(b) Withdraw the notice and finding of parental respon-
sibility; and

(c) Request the dismissal of any pending action based on
the notice and finding of parental responsibility.

(6) RCW 74.20A.056 does not require DCS to arrange or
pay for genetic testing when:

(a) Such tests were previously conducted; or

(b) A court order establishing paternity has been entered.

NEW SECTION

WAC 388-14A-8400 Does the division of child sup-
port have the right to approve my child support order
before the court enters it? (1) If the department is providing
or has provided cash assistance to the family, parties to a
court order must give the division of child support (DCS)
twenty calendar days prior notice of the entry of any final
order and five days prior notice of the entry of any temporary
order in any proceeding involving child support or mainte-
nance, because the department has a financial interest based
on an assignment of support rights under RCW 74.20.330 or
the state has a subrogated interest under RCW 74.20A.030.

(2) Either party may serve notice on DCS, by personal
service on, or mailing by any form of mail requiring a return
receipt to, the office of the attorney general.

(3) If you don't give sufficient notice before entering the
support order, DCS may ask prosecuting attorney or attorney
general to vacate the terms of the support order.

(4) DCS or the department are not entitled to terms for a
party’s failure to serve the department within the time
requirements for this section, unless the department proves
that the party knew that the department had an assignment of
support rights or a subrogated interest and that the failure to
serve the department was intentional.

NEW SECTION

WAC 388-14A-8500 Can the division of child sup-
port issue subpoenas? (1) The division of child support
(DCS) issues subpoenas requiring the production of docu-

ments or records, or appearance of witnesses, under RCW
34.05.588 and 74.04.290.
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(2) Compliance with DCS subpoenas is enforced under
' RCW 34.05.588 and 74.20A.350.

REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-11-011
~ WAC 388-11-015

WAC 388-11-045
WAC 388-11-048

WAC 388-11-065
WAC 388-11-067
WAC 388-11-100

WAC 388-11-120
WAC 388-11-135
WAC 388-11-140
WAC 388-11-143

WAC 388-11-145
WAC 388-11-150

WAC 388-11-155
WAC 388-11-170

WAC 388-11-180
WAC 388-11-205
WAC 388-11-210
WAC 388-11-215
WAC 388-11-220
WAC 388-11-280

WAC 388-11-300
WAC 388-11-305
WAC 388-11-310

' WAC 388-11-320

Definttions.

Credits allowed—Debt satis-

faction.

Service requirements—Toll-
ing.

Request for paternity tests—
Liability for costs.

Defenses to liability.
Equitable estoppel.

Duty of the administrative
law judge.

Default—Vacate.
Service.
Modification.

Department review of sup-
port orders.

Notice to parties.

Consent order and agreed set-
tlement.

Duration of obligation.

Collection of debts deter-
mined.

Procedural reference.
Assessing support.
Administrative orders.
Health insurance.
Liability for birth costs.

Credit for dependent bene-
fits.

Amending notices.

Uniform Interstate Family
Support Act—Notices served
in another state.

Request for late hearing—
Good cause.

What is the division of child.
support’s DCS most wanted
internet site?
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WAC 388-11-325

WAC 388-11-330

WAC 388-11-335

WAC 388-11-340

REPEALER
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Whose picture can go on the
division of child support’s
DCS most wanted internet
site?

How does a noncustodial par-
entavoid being posted on the
DCS most wanted internet
site?

When does DCS remove a
noncustodial parent from the
DCS most wanted internet
site?

What information does the
division of child support post
to the DCS most wanted
internet site?

PROPOSED

The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-13-010

WAC 388-13-020
WAC 388-13-030

WAC 388-13-040

WAC 388-13-050

WAC 388-13-060

WAC 388-13-070
WAC 388-13-085
WAC 388-13-090
WAC 388-13-100
WAC 388-13-110
WAC 388-13-120

REPEALER

Debt, assignment, recoup-
ment, set-off.

Notice of support debt.

Service of notice of support
debt.

Failure to make answer or
request for hearing.

Petition for hearing after
twenty days—Stay.

Timely application for hear-
ing.

Hearing—Initial decision.
Collection action.
Limitation on proceeding.
Acknowledgment of debt.
Default.

Procedural reference.

The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-14-010

WAC 388-14-020
WAC 388-14-030
WAC 388-14-035

Office of support enforce-
ment as the Title I[V-D
agency.

Definitions.
Confidentiality.
Requests for address disclo-

sure—Form of request.

Proposed
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WAC 388-14-040

WAC 388-14-045

WAC 388-14-050
WAC 388-14-100

WAC 388-14-200

WAC 388-14-201
WAC 388-14-202
WAC 388-14-203
WAC 388-14-205

WAC 388-14-210

WAC 388-14-220
WAC 388-14-250
WAC 388-14-260
WAC 388-14-270

WAC 388-14-271
WAC 388-14-272
WAC 388-14-273

WAC 388-14-274
WAC 388-14-276
WAC 388-14-300

WAC 388-14-310

WAC 388-14-350
WAC 388-14-360

WAC 388-14-365

WAC 388-14-370
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Authorization for address
release.

Requests for address disclo-
sure—Notice of request—
Standards for nonrelease.

Requests for address disclo-
sure—Hearings.

Absent parent's responsibil-
ity—Liability.

Families accepting assistance
must assign certain support
rights to the state.

Cooperation with division of
child support.

Effects of noncooperation.

Medical assistance only—
Assignment of support
rights—Cooperation.

Responsibilities of the office.

Support payments to office of
support enforcement.

Subpoena power.
Payments to the family.
Interstate cases.

Distribution of support pay-
ments.

Notice of intent to distribute
support money.

Notice to recover a support
payment.

Payment distribution pay-
ment services only cases.

Distribution notice.
Total versus total notice.

Nonassistance support
enforcement services—Per-
sons eligible for services.

Nonassistance support
enforcement application.

Location of absent parents.

Cooperation with other
states.

Reassignment by state
administering an approved
plan.

Cooperative arrangements
with courts and law enforce-
ment officials.
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WAC 388-14-376

WAC 388-14-385

WAC 388-14-386
WAC 388-14-387
WAC 388-14-388

WAC 388-14-390

WAC 388-14-395

WAC 388-14-410

WAC 388-14-415
WAC 388-14-420

WAC 388-14-421

WAC 388-14-422
WAC 388-14-423

WAC 388-14-424

WAC 388-14-427

WAC 388-14-435
WAC 388-14-440
WAC 388-14-450
WAC 388-14-460

Recovery of excess daycare
and special child rearing
expense payments.

The division of child sup-
port's grievance and dispute
resolution method is called a
conference board.

How to apply for a confer-
ence board.

Explanation of the confer-
ence board process.

Scope of authority of confer-
ence board chair defined.

Hearing when collection
action is initiated against a
bank account—Exemp-
tions—Burden of proof.

Limitation on collection of
support payments from head
of household—Request for
conference board—Burden
of proof.

Release of information to
consumer reporting agency.

Notice of support owed.

Once a support enforcement
case is opened, under what
circumstances can it be
closed?

Under what circumstances
may DCS deny a request to
close a support enforcement
case?

Who is mailed notice of DCS'
intent to close a case?

What if I don’t agree with the
case closure notice?

What happens to payments
that come in after a case is
closed?

Payroll deduction notice—
Order to withhold and
deliver—Wage assign-
ments—Agreements for elec-
tronic service.

Notice of support debt.
Notice to payee.
Debt adjustment notice.

Notice of intent to enforce—
Health insurance coverage.
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Notice of enrollment—
Health insurance coverage—
Issuance and termination.

WAC 388-14-480

All Washington employers
must report new hires to the
Washington state support
registry.

WAC 388-14-490

WAC 388-14-495 Registering an order from
another state for enforcement

or modification.

WAC 388-14-496 Uniform Interstate Family
Support Act—Notices served

in another state.

WAC 388-14-500 The division of child support
will accept oral requests for

hearing or conference board.

What is the division of child
support's license suspension
program?

WAC 388-14-510

The notice of noncompliance
and intent to suspend
licenses.

Who is subject to the DCS
license suspension program?

WAC 388-14-520

WAC 388-14-530

WAC 388-14-540 How do I avoid having my
license suspended for failure

to pay child support?

WAC 388-14-550 Signing a repayment agree-
ment will avoid certification

for noncompliance.

How to obtain a release of
certification for noncompli-
ance.

WAC 388-14-560

WAC 388-14-570 Administrative hearings
regarding license suspension

are limited in scope.

WSR 00-17-080
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed August 14, 2000, 3:36 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
07-087.

Title of Rule: Amending WAC 388-530-1000 The med-
ical assistance administration (MAA) drug program, 388-
530-1050 Definitions, 388-530-1100 Covered drugs and
pharmaceutical supplies, 388-530-1150 Noncovered drugs
and pharmaceutical supplies and reimbursement limitations,
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388-530-1200 Drug formulary, 388-530-1250 Prior authori-
zation, 388-530-1850 Drug utilization and education council,
388-530-1900 Drug utilization and claims review, 388-530-
1950 Point-of-sale (POS) system/prospective drug utilization
review (pro-DUR), and 388-530-2050 Reimbursement of
out-of-state prescriptions.

Purpose: To clarify and update program requirements
and to comply with the Governor's Executive Order 97-02,
which mandates that all rules be reviewed for clarity, neces-
sity, fairness, etc.

Statutory Authority for Adoption: RCW 74.08.090 and
74.04.050.

Statute Being Implemented:
74.04.050.

Summary: The proposed rules update and clarify
MAA's prescription drug program policy and furnishes pro-
viders with clear and concise policy that is consistent with
federal regulations and agency goals.

Reasons Supporting Proposal: To ensure current policy
and practice is reflected in rule and to comply with the Gov-
ernor's Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, DPS/RIP, P.O. Box 45533, Olympia, WA
98507-5533, (360) 725-1342; Implementation and Enforce-
ment: Marilyn Mueller, DHSQS, P.O. Box 45506, Olympia,
WA 98507-5510, (360) 725-1569.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules update and clarify department
policy regarding the prescription drug program. The purpose
is to comply with requirements to put pharmacy policy in
rule. Its anticipated effect is to clearly reflect department pol-
icy so those to whom it applies understand it.

Proposal Changes the Following Existing Rules: The
rules proposed above have been updated to reflect current
department policy and processes for the MAA prescription
drug program, as well as to establish consistency with federal
regulations and the agency's goals.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule amendments and concludes that
they will have a no more than minor impact on the businesses
affected by them therefore, no small business economic
impact statement is required.

RCW 34.05.328 does not apply to this rule adoption.
The department has analyzed these rules and concluded that
the proposed amendments do not make “significant amend-
ments to a policy or regulatory program.” Therefore, the
department concludes that the proposed amendments do not
meet the definition of "significant legislative rules.”

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on October 10, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper by October 3, 2000, phone (360) 664-6094, TTY
(360) 664-6178, e-mail coopeKD@dshs.wa.gov.

RCW 74.08.090 and
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Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504- 5850 fax
(360) 664-6185, by October 10, 2000.

Date of Intended Adoptxon No sooner than October 11,
2000.

August 8, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1000 The medical assistance adminis-
tration (MAA) drug program. (1) The ((department-shall))

medical assistance administration (MAA) reimburses provid-

ers for prescrlptlon drugs ((med:eaﬂy—neeessafy—ee-ehe-hea-l-t-h

(4 The-pharmacy-shall-bill-the-department-and-its-elients
aeceordingto-WAC388-87-010-and-388-87-645)) and phar-

maceutical supplies according to department rules and sub-

ject to the exceptions and restrictions listed in this chapter.

(2) MAA reimburses only pharmacies that are MAA-
enrolled providers and meet the general requirements for pro-
viders described under WAC 388-502-0020.

(3) Prescription drugs must be:

(a) Medically necessary as defined in WAC 388-500-
0005

(b) Billed according to the conditions under WAC 388-
502-0150 and 388-502-0160: and

(c) Within the scope of an eligible client’s medical care
program. Refer to chapter 388-529 WAC.

(4) Acceptance and filling of a prescription for a client

eligible for a medical care program constitutes acceptance of
MAA’s rules and fees. See WAC 388-502-0100 for general

conditions of payment.

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1050 Definitions. (1)) The following
definitions and abbreviations and those found in WAC 388-
500-0005. Medical definitions, apply to this chapter.

"Actual acquisition cost (AAC)" means the actual
price a provider paid for a drug marketed((;)) in the package
size of drug purchased, or sold by a particular manufacturer
or labeler. Actual acquisition cost ((sheit-be)) is calculated
based on factors ((sueh-as)) including, but not limited to:

((6a))) (1) Invoice price, including other invoice-based
considerations;

((€8Y)) (2) Order quantity and periodic purchase volume
discount policies of suppliers (wholesalers and/or manufac-
turers);
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((€e)) (3) Membership/participation in purchasing coop-
eratives;

((¢dY)) (4) Advertising and other promotion/display
allowances, free merchandise deals; and

((¢e))) (5) Transportation or freight allowances.

((&))) "Administer'' means the direct application of a
((fegend)) prescription drug ((whether)) by injection, inhala-
tion, ingestion, or any other means, to the body of a patient
((er-researeh-subjeet)) by a practitioner, or ((te-the-patient-ef
research-subjeet)) at the dlrectlon of the practitioner. :

¢43)) "Automated maximum allowable cost
(AMACQ)" means the ((eest)) rate established for all multi-
ple-source drugs designated by three or more products at
least one of which must be under a federal drug rebate con-
tract and which are not on the maximum allowable cost
(MAC) list.

((65Y)) "Average wholesale price (AWP)" means the
average pnce of a drug product from wholesalers nationwide

ata pomt in tlme ((MAA—detenmesﬂWP—as—Fepeﬁed—by—a

€8))) "Compendia of drug information" includes the

following:
(1} The American Hospital Formulary Service Drug

Information:

(2) The United States Pharmacopeia Drug Information;
and

(3) DRUGDEX Information System.

"Compounding' ((is-the-prefessional-praetiee)) means
the act of combining two or more ((drugs;-as-defined-insub-
seetion-(20)a)-and-(b)-ef this-seetion;)) active ingredients or

adjusting therapeutic strengths in the preparation of a pre-
scription.

((€99)) "Contract drugs' ((are)) means drugs manufac-
tured or distributed by manufacturers/labelers who signed a
drug rebate agreement with the federal Department of Health
and Human Services (DHHS).

(((16)yControlied—substanee"—means—a-drug—or-sub-

d23)) ""Deliver or dehvery" means the ((actual—eon-
struetives-or-attempted)) transfer of a drug or device from one
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person to another ((ef-a-drug-ordeviee-whether-ornot-thereis
afrageney felationship)).

((H43Y)) "Department’ means the department of social
and health services (DSHS).

((64))) "DESI" or "less than effective drug((s))"
((are-drugs)) means a drug for which:

(a) Effective approval of the drug application has been
withdrawn by the Food and Drug Administration (FDA) for
safety or efficacy reasons as a result of the drug efficacy
study implementation (DESI) review; or

(b) The secretary of the department of health and human
services (DHHS) has issued a notice of an opportunity for a
hearing under section 505(e) of the federal Food, Drug, and
Cosmetic Act on a proposed order of the secretary to with-
draw approval of an application for such drug under such sec-
tion because the secretary has determined the drug is less than
effective for some or all conditions of use prescribed, recom-
mended, or suggested in its labeling.

. (((—léé-ﬂ-l)eﬂeeﬂ-ﬁ@aﬁs—ms&&meﬂfs—appamfm—aﬂd-een-

&9)) "Dispense as written (DAW)"' means an instruc-
tion to the pharmacist forbidding substitution of a generic
drug or a therapeutically equivalent product for the specific
drug product prescribed.

(%)) "Dispensing fee'" means the fee ((the-depart-
ment)) MAA sets to reimburse pharmacy providers in addi-
tion to ingredient costs, for ((previder-administrative-eosts
estimated-by-the-department-and—neluding)) expenses that

include but are not limited to, information provided to the cli-
ent as required by state laws and federal regulations, com-
pounding time, and overhead expenses incurred in filling
medical assistance prescriptions.

((19-=Diskrbute—moans to-deliver-otherthanby

WSR 00-17-080

€2))) "Drug formulary' means a list of MAA-covered
outpatient drugs not requiring prior authorization ((exeept-as

eemm%&eeer—t-he—dfug—use-;eviewéDUJQ-beafd)).
((€3))) "Drug pricing file contractor"
entity which has contracted to provide ((the-department))

MAA, at specified intervals, the latest information and/or

means the

((database)) data base on drugs and related supplies pro-
duced, prepared, processed, packaged, labeled, distributed,
marketed, or sold in the marketplace. Contractor-provided
information includes, but is not limited to, identifying charac-
teristics of the drug (national drug code, drug name,
manufacturer/labeler, dosage form, and strength) for the pur-
pose of identifying and facilitating payment for ((the)) drugs
billed to MAA.

((&4))) '"'Drug rebates' means payments provided by
pharmaceutical manufacturers to state Medicaid programs
under the terms of the manufacturers’ agreements with the
Department of Health and Human Services.

((25))) "Drug-related supplies" means nonpharma-
ceutical items necessary for administration or delivery of a
drug.

((€26))) "'Drug ((use)) utilization review (DUR) ((pre-
gram))'' means a quality ((assurenee-pregram)) review for
covered outpatient drugs ((whieh)) that assures ((that)) pre-
scriptions are appropriate, ((ere)) medically necessary, and
((are)) not likely to result in ad verse medical outcomes.

((€9)) "Emergency kit'' means a set of limited phar-
maceuticals furnished to a nursing facility by the ((prirrary))
pharmacy ((whieh)) that provides prescription dispensing
services to that facility. Each kit is specifically set up to meet
the ((individuat)) emergency needs of ((eaeh)) an individual
nursing facility.

((283)) "Estimated acquisition cost (EAC)" means
((the-departments-best)) MAA’s estimate of the price provid-
ers generally and currently pay for a drug marketed or sold by
a particular manufacturer or labeler ((in-the-paekage-size
most-frequently-purehased-by-providers)).

((€293)) "Expedited prior authorization'" means the
process for authorizing selected drugs in which providers use
a set of numeric codes to indicate to ((the-department-whieh))
MAA the acceptable indications/conditions/diagnoses/
criteria that are applicable to a particular request for drug
authorization.

((306))) "Experimental drugs" means drugs the FDA
has not approved, or approved drugs when used for medical
indications other than those listed by the FDA.

((1)) "Federal upper limit (FUL)" means the maxi-
mum allowable payment set by the Health Care Financing
Administration (HCFA) for a multiple source drug.

.(( " ' ' 11
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353)) "Ingredient cost" means the portion of a pre-
scription’s cost attributable to the drug ingredients, chemical
components, and/or substances.

(36" -abel—means—a—display—ofwritten,printed-or
gfaphieﬂﬁa&er—apeﬂ—t-heﬂmmedi&te-eemmmeﬁﬁﬁfamée—

e
k]

39))) "Long-term therapy' means treatment a client
receives or will receive continuously through and beyond
ninety days.

((649}'—'Mmiufaetufe—me&ns-

“)) "Max1mum allowable cost (MAC)" means the
maximum amount that MAA will pay for a specific dosage
form and strength of a multiple source drug product.

((€43))) "Medically accepted indication" means any
indicated use for a covered outpatient drug:

(1) Approved under the Federal Food, Drug, and Cos-
metic Act((3)):

(2) Which appears in peer-reviewed medical literature;
or

(3) Which is accepted by one or more of((:

. HospitalE : ServiceE

HORS-OF

tion)) the references listed in the compendia of drug informa-
tion.

(((44)—1\4edneme—eaﬂ-system—rs—a—pa&ea&-spee+ﬁe—se&

45))) "Modified unit dose delivery system' (also
known as blister packs((;)) or "bingo/punch cards") means a
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method in which each patient’s medication is delivered to a

()) (1 In individually sealed, single dose packages or
"blisters((s*

by Ysually-on-one-eard;and

€3))": and

(2) In quantities for one month’s supply, unless the pre-
scriber specifies short-term therapy.

((€46y)) ""Multiple-source drug' means a drug mar-
keted or sold by: ‘

((¢a2)) (1) Two or more manufacturers or labelers; or

((5Y)) (2) The same manufacturer or labeler:

() Ynder-two-or-mere-different-proprietary-names:of
G-Both-under—a-proprietary—name-and-withoutsuch-a

name:

#A)) (a) Under two or more different proprietary
names; or

(b) Under a proprietary name and a generic name.

"National drug code (NDC)" means the eleven-digit
number the manufacturer or labeler assigns to a pharmaceuti-
cal product and attaches to the product container at the time
of packaging ((whieh)) that identifies the product’s manufac-
turer, dose form and strength, and package size.

((¢48))) "Noncontract drugs" are drugs manufactured
or distributed by manufacturers/labelers who have not signed
a drug rebate agreement with the federal Department of
Health and Human Services.

((49))) "((Nenlegend—er)) Nonprescription drugs’
means ((any)) drugs ((whiehk)) that may be lawfully sold
without a prescrlptlon

1)) "Obsolete NDC" means a national drug code
replaced or discontinued by the manufacturer or labeler.

64)) "Over-the-counter (OTC) drugs" means drugs
that do not require a prescription before they can be dis-
pensed.

((665))) ""Pharmacist" means a person ((duby)) licensed
in the practrce of pharmacy by the ((Washmgfeﬂ—Sfate—Be&rd

whrch the prescrrptlon is filled.
(656 —"Pharmeaeist—eonsultant™)) ''Pharmacy
research specialist' means a ((registered)) licensed pharma-

cist employed by MAA.

(65%) "Pharmacy” means every ((sierproperly))
location licensed by the ((Washingten)) State Board of Phar-
macy((+a-whieh)) in the state where the practice of phar-
macy is conducted.

((65%))) "Point-of-sale (POS)" means a pharmacy
claims processing system capable of receiving and adj udicat-
ing claims on-line.

((659))) ""Practice of pharmacy' means the practice of
and responsibility for:
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((€a))) (1) Accurately interpreting prescription orders;

((#))) (2) Compounding, dispensing, labeling, admlms-
tering, and distributing of drugs and devices;

((¢e))) (3) Providing drug information to the client that
includes, but is not limited to, the advising of therapeutic val-
ues, hazards, and the uses of drugs and devices;

(4) Monitoring of drug therapy and use;

((€8)) (5) Proper and safe storage of drugs and devices;

(6) Documenting and maintaining records;

(7) Initiating or modifying ((ef)) drug therapy in accor-
dance with written guidelines or protocols previously estab-
lished and approved for a pharmacist’s practice by a practitio-
ner authorized to prescribe drugs;

((¢e)) and

(8) Participating in drug utilization reviews ((ard-drug

((¢66y)) ""Practitioner' means ((ene)) an individual who
has met the professional and legal requirements necessary to
provide a health care sérvice, such as a physician, nurse, den-
tist, physical therapist, pharmacist or other person ((dwy))
authorized by ((Washingten)) state law as a practitioner.

((¢61)) "Prescriber' means a physician, osteopathic
physician/surgeon, dentist, nurse, physician assistant, optom-

etrist, pharmacist, or other person authorized by law or rule to
prescribe drugs. See WAC 246-863-100 for pharmacists’

prescriptive authority,
"Prescription’ means an order for drugs or devices

issued by a practitioner ((dwly)) authorized by ((Washing-
ten)) state law or rule to prescribe drugs or devices in the
course of the practitioner’s professional practice for a legiti-
mate medical purpose.

((¢62y)) "'Prescription drugs' means drugs required by
any applicable federal or state law or_regulation to be dis-
pensed by prescription only or that are restricted to use by
practitioners only. -

"Prospective drug ((use)) utilization review (Pro-
DUR)" means a process in which a request for a drug product
for a particular patient is screened, before the product is dis-
pensed, for potential drug therapy problems.

((€633)) "Reconstitution' means the process of return-
ing a ((substanee)) single active ingredient, previously
altered for preservation and storage, to its approximate origi-
nal state.

((¢64Y)) ""Retrospective drug ((ase)) utilization review
(Retro-DUR)" ((#5)) means the process in which patient drug
((use)) utilization is reviewed on a periodic basis to identify
patterns of fraud, abuse, gross overuse, or inappropriate or
unnecessary care. ,

((£653)) "Risk/benefit ratio' means the result of assess-
ing the risk of therapy compared to the benefits of therapy.

""Single source drug'’ means a drug produced or distrib-
uted under an original new drug application approved by the
FDA((+
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€673)) '"Substitute' means to ((dispense)) replace, with
the Drescriber’s authorization:

(¢ . ,
eely)) (1) An equivalent generic drug product of the identical
base or salt as the specific drug product prescribed; or

((oy-With-the-practitioner’s-prior-consent;)) (2) A thera-
peutically equivalent drug((s)) other than the identical base or
salt.

((¢68))) "Terminated drug product” ((is)) means a
product ((whese)) for which the shelf life expiration date has
been met, per manufacturer notification.

((6693)) '"Therapeutically equivalent" means ((of

essentiathy)) drugs with the same efficacy ((and—texietty))
when administered to an individual ((isrthe-same-desageres-
men)).

((#8)) "Tiered dispensing fee system' means a
((methed)) system of paying pharmacies different dispensing
fee rates, based on the individual pharmacy’s total annual pre-
scription volume and/or drug delivery system used.

(1)) "True unit dose delivery" means a ((drug
del-wer-y—sys{em)) method in which each patient’s medication
is delivered to the nursing facility in quantities sufficient only

for the day’s requ1red dosage ((l-f—a—med-xea&e&e&ﬁ—sys&em—ts

'g']' Il,l 'lFl'l i
#s-peeded:

2))) "Unit dose drug delivery ((systems))"' means
true unit ((and)) dose or modified unit dose ((er-blisterpacks;

alse-known-as—bingo—orpuneh-eards)) delivery systems.
((6133)) "Usual and customary charge" means the
((amount)) fee that the provider typically charges the general

publlc for the product or servnce((—Fer—my—gwen—predue{—t-he

entities-other-than-consumers)).
AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1100 Covered drugs and pharmaceu-
tical supplies. ((qlh&depaﬁmeﬂ{—sha-ﬂ—fe*mbmse-fer-
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(3)-Compounded-preseriptions-when-billed-by-each-for- dia of drug information and/or peer-reviewed medical litera-

mulary-ingredientused-n-the-compound; ture.
- Nenformulary—drugs—when—prior—authorized-by—the (a) Decisions regarding restrictions are based on. but are ‘
department; not limited to:

(ii) FDA -approved indications;

(iv) Client age and/or gender; and

(v) Cost.

(b) Restrictions apply to. but are not limited to:

(i) Drugs covered in the nursing facility per diem rate:

(ii) Number of refills within a calendar month; and

(ii1) Refills requested before seventy-five percent of the
therapy days’ supply has elapsed.

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1150 Noncovered drugs and pharma-
ceutical supplies and reimbursement limitations. ((Fhe
departinentshatl-notpay-for:

T s desi halrovi
suchrequests-on-aecase-by-ease-basis)) (1) The medical assis-

tance administration (MAA) covers medically necessary pre-

scribed drugs and pharmaceutical supplies. subject to the
restrictions described in this section and other published
WAC. except for those excluded under WAC 388-530-1150.
MAA reimburses a provider for drugs listed in subsection
(1)(a) through (e) of this section only when the manufacturer
has a signed rebate agreement with the federal Department of
Health and Human Services. Refer to WAC 388-530-1125
for information on the drug rebate program. Covered drugs
and supplies include;

(a) OQutpatient drugs, generic or brand name.

(b) Over-the-counter (OTC) drugs when the drug is:

(i) A less costly therapeutic alternative; and

(i1) Formulary.

(c) Nonformulary drugs when:

(i) Prior authorized by MAA; or

(ii) They meet MAA’s published expedited prior authori-
zation criteria and the process described in WAC 388-530-
1250(4) is used.

(d) Oral, topical and/or_injectable drugs, vaccines for
immunizations, and biologicals, prepared or packaged for
individual use,.

(e) Drugs with obsolete national drug codes (NDCs) for
up to two vears from the date the NDC is designated obsolete,
if the drug is not a terminated drug product as defined in
WAC 388-530-1050.

(f) Drug-related supplies as determined in consultation
with federal guidelines.

(g) Family planning supplies used in conjunction with
family planning under chapter 388-532 WAC, including non-
prescribed OTC supplies.

(h) Drugs and supplies provided under unusual and
extenuating circumstances_to clients by providers who
request and receive MAA approval.

(2) MAA determines if certain drugs are covered with or
without restrictions based on evidence contained in compen-
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sl e.'le,e, ""'g.d'&_g“es’s and-treatment-(EPSBT-orh )

8y Ferminated-dragproduets)) (1) The medical assis-

tance administration (MAA) does not cover:

(a) Noncontract drugs, brand or generic, when the manu-
facturer has not signed a rebate agreement with the federal
Department of Health and Human Services. Refer to WAC

388-530-1125 for information on the drug rebate program.
(b) A drug prescribed:

(1) For weight loss or gain;

(ii) For infertility, frigidity, impotency, or sexual dys-
function;

(11i) For cosmetic purposes or hair growth: or

(iv) To promote smoking cessation.

(c) OTC drugs/supplies, unless approved for formulary
use. or family planning as described under chapter 388-532
WAC. _

(d) Prescription vitamins and mineral products, except:

(1) When prescribed for clinically documented deficien-
cies;

(i1) Prenatal vitamins only when prescribed and dis-
pensed to pregnant women; or

(iii) Fluoride preparations for children under the early

and periodic screening, diagnosis, and treatment (EPSDT or
"healthy kids") services.

(e) A drug prescribed for an indication that is not medi-
cally accepted as determined by:

(1) MAA in consultation with federal guidelines: or

(ii) The Drug Utilization and Education (DUE) Council;

(iii) MAA medical consultants and_pharmacy research
specialist.
(f) Drugs listed in the federal register as "less-than-effec-

tive" ("DESI" drugs) or which are identical. similar, or
related to such drugs.

and
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(g) Outpatient drugs for which the manufacturer seeks to
require as a condition of sale that associated tests or monitor-
ing services be purchased exclusively from the manufacturer
or manufacturer’s designee,

(h) Drugs that are:
(i) Not approved by the FDA: or

(i1) Prescribed for non-FDA approved indications or dos-
ing; or

(iii) Unproven for efficacy or safety.

(i) Drugs requiring prior authorization for which MAA
authorization has been denied.

(j) Preservatives, flavoring and/or coloring agents.

(k) Less than a one-month_supply of drugs for long-term
therapy.

(D A drug with an obsolete NDC more than two_vears
from the date the NDC is designated obsolete.

(m) Products or items that do not have an eleven-digit
NDC.

(2) MAA does not reimburse enrolled providers for:

(a) Outpatient drugs, biological products, insulin, sup-
plies, appliances. and equipment included in other reimburse-
ment methods including, but not limited to:

(1) Diagnosis-related group (DRG):

(ii) Ratio of costs-to-charges (RCC);

(iii) Nursing facility per diem;

(iv) Managed care capitation rates;

(v) Block grants: or

(v1) Drugs prescribed for clients who are on_the MAA
hospice program when the drugs are related to the terminal
condition.

(b) Any drug regularly supplied as an integral part of

program activity by other public agencies.

Prescriptions written _on _pre-signed prescription

c
blanks filled out by nursing facility operators or pharmacists.

MAA may terminate the core provider agreement of pharma-

cies involved in this practice.

(d) Drugs used to replace those taken from nursing facil-

ity emergency Kits.
(e) Drugs used to replace a physician’s stock supply.
() Free pharmaceutical samples.
(g) Terminated drug products.
(3) MAA evaluates a request for a drug that is listed as

noncovered in this section under the provisions of WAC 388-
501-0160 which relates to noncovered services. The request
for a noncovered drug is called exception to rule. See WAC
388-501-0160 for information about exception to rule.

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1200 Drug formulary. (1) The medical
assistance admlmstratlon (MAA) ((sha-ll—ﬁe{—fequﬁe—pﬁef

shal-publish-thelist periodieally)) pharmacy research spe-
cialist, medical consultants. and an advisory board evaluate

drugs for formulary inclusion, and may consult with the Drug
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Utilization and Education (DUE) Council, and/or participat-
ing MAA providers.

(2) To request ((inekusion-of)) consideration to include a
drug product in MAA’s drug formulary, a drug manufacturer
((shahh)) must send ((t6)) the ((pharmaeist-eonsultant)) phar-
macy research specialist a written request and the following
supporting documentation:

(a) Background data about the drug ((as—requested-by
MA#));

(b) Product package information ((as—requested—by
MAA));

(c) Any pertinent clinical studies; and

(d) Any additional information the manufacturer
((feels)) considers appropriate.

(3) ((MAAs—pharmacist—eonsultants—and—an—advisory

3
avin ata-d o = O R 1o 100 ha aon
g arug 0 O U SO

sary)) The criteria used to determine whether to include or
exclude a drug from MAA’s formulary include, but are not
limited to, an evaluation of whether:

(a) There is a federal drug rebate contract agreement
signed by the manufacturer;

(b) There are like drugs already on the formulary;

(c) The drug has a favorable risk/benefit ratio;

(d) The drug is a less-than-effective drug:

(e) The drug falls into one of the categories authorized
by federal law to be excluded from coverage;

Proposed
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(f) There are less_costly therapeutic alternative drugs
already on the formulary: and

(g) The drug has a potential for abuse. .

(4) MAA does not require prior approval for drug prepa-
rations listed in the MAA drug formulary. MAA updates and
reviews the formulary list as necessary and publishes the list
periodically.

(5) Manufacturers may seek review of formulary deci-
sions by writing to the MAA medical director.

)

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1250 Prior authorization. (1) (Nes-
: ] I bl . . horization ,




Washington State Register, Issue 00-18

{6—The—department)) MAA requires pharmacies to
obtain prior authorization for:
(a) Nonformulary drugs;

(b) Drugs that have specific per-month dose or unit lim-
its as_indicated by the FDA; and

(c) Additional fills in a calendar month for drugs dis-
pensed for a less than thirty-four day supply when:

(i) Two fills for the same_prescription have been dis-
pensed, except for:

(A) Compounded prescriptions;

(B) OTC contraceptives; or

(C) Drugs prescribed to a suicidal patient or a patient at

risk for potential drug abuse: or

(ii) Four fills in the same calendar month for the same
prescription have been dispensed for any of the following:

(A) Antibiotics:

(B) Anti-asthmatics;

(C) Schedule II and III drugs:

(D) Antineoplastic agents:

(E) Topical preparations; or

(F) Propoxyphene, propoxyphene napsylate, and all pro-

poxyphene combinations.

(2) The pharmacy provider must make a request to MAA
for a drug requiring prior authorization before dispensing the
drug. The pharmacy provider must:

(a) Ensure the request states the medical diagnosis and
includes medical justification for the drug: and

(b) Keep on file the medical justification communicated

to the pharmacy by the prescriber.

(3) MAA evaluates a request for prior_authorization
based on. but not limited to:

(a) Requirements in this section;

(b) Requirements under WAC 388-530-1000, 388-530-
1150, and 388-501-0165: and

(c) The least costly alternative between two or _more
preparations of equal effectiveness.

(4) MAA authorizes certain prescribed drugs through a
process called "expedited prior authorization." MAA deter-

mines which drugs can be authorized through the expedited
prior authorization process by establishing specific utiliza-
tion criteria which include, but are not limited to:

(a) High cost;

(b) Potential for clinical misuse:

(c) Narrow therapeutic indication; and

(d) Safety.

{5) MAA may authorize reimbursement at the brand
name estimated acquisition cost (EAC) for a brand name
multiple-source drug that would have been reimbursed at the
((established-uppertmit)) maximum allowable cost (MAC)
for that multiple-source drug, if:

(a) The pharmacist calls for prior authorization; and

(b) The prescriber ((wttes)) indicates:

(i) "Dispense as written" ((en)) for the prescription
((%fm—er—eefﬂ-ﬁres—m—&xe-pfesefﬂaer-s-e«vﬂ-heﬁé\maﬁg)),ﬂ

(ii) That a specific brand is "medically necessary" for a
particular client; or

(c) The availability of generics in the marketplace is
severely curtailed and the price disparity between the brand

name EAC and the generic ((meximum—atewable—cost

WSR 00-17-080

€)MAC((9)) s such that clients would ((be-effeetively)) be
denied the medication.
(((H-The-depastment-may-pay))

(6) MAA pays for drugs requiring prior authorization
((whieh)) that are dispensed without prior authorization only

when:

(a) Given in an ((gexte)) emergency;

(b) ((Fhe—department)) MAA receives justification
within seventy-two hours of the fill date, excluding weekends
and Washington state holidays; and

(c) ((Fhe-department)) MAA agrees with the justifica-
tion and approves the request.

((68)The-pt hall obtainps horizationf
hetimi Fred-tnd A 388-530-1 800 Requi
ments-for-pharmaey-elatm-payment:

{0y The-department-shall-ensure))

(1) MAA’s prior authorization:

(a) Is limited to a decision of medical appropriateness for
a drug; and

(b) ((Skelt)) Does not guarantee payment.

AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1850 Drug utilization and education
council. MAA ((shall-establish-- DUR-board—ecalled-the))
establishes a_drug utilization and education council (DUEC)
and determines membership rotation. ((Fhe-DUYR beard
shedk))

(1) The DUEC must:

(a) Have a minimum of eight and a maximum of ten

members, representing ((the-state-prefessional-asseeiations-of
medietne;-pharmaey-and-nursing—The board-shatk:
€&))) actively practicing health care professionals who

have recognized knowledge and expertise in one or more of
the following:

(i) The clinically appropriate prescribing of covered out-
patient drugs;

(i) The clinically appropriate dispensing and monitoring
of covered outpatient drugs:

(iii) Drug use review, evaluation, and intervention;

(iv) Medical quality assurance; and

(v) Disease state management.

(b) Be made up of at least one-third but not more than
fifty-one percent physicians, and at least one-third but not
more than fifty-one percent pharmacists; and

((669)) () Include an advanced registered nurse practitio-
ner and a physicians assistant((—Fhe-department-shal-deter-
mine-membership-rotation)).

(2) (Meet)) The DUEC meets periodically to:

(a) Advise ((the-departmentenDUR)) MAA on drug uti-
lization review activities;

(b) Review provider and patient profiles;

(c) Recommend adoption of standards and treatment
guidelines for drug therapy;

(d) Provide interventions targeted toward therapy prob-
lems; and

(e) Produce an annual report.
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AMENDATORY SECTION (Amending WSR 96-21-031,
filed 10/9/96, effective 11/9/96)

WAC 388-530-1900 Drug ((use)) utilization and

claims review. ((Fhe-departmentshall-provide-fora)) (1)
Drug ((use)) utilization review (DUR) ((pregram-eonsisting))
consists of:

((6)) (a) A prospective drug ((use)) utilization review
(Pro-DUR)((-wherein)) that requires all ((preseription-drug))
pharmacy providers ((shel)) to:

((¢a)) (i) Obtain ((a)) patient ((history)) allergies, idio-
syncracies. or chronic condition which may relate to drug uti-
lization. See WAC 246-875-020 (1)(h)(1);

((66))) (i) Screen for potential drug therapy problems;
and

((€eY)) (iii) Counsel the patient in accordance with exist-
ing state pharmacy laws and federal regulations((=

€2))). and

(b) A retrospective drug ((use)) utilization review
(Retro-DUR), ((wherein-the-department-shall-provide)) in
which MAA provides for the ongoing periodic examination
of claims data and other records in order to identify patterns
of fraud, abuse, gross overuse, or inappropriate or medically
unnecessary care among physicians, pharmacists, and indi-
viduals receiving benefits.

(2) MAA performs a periodic sampling of claims to
determine if drugs are appropriately dispensed and billed. If
a review of the sample finds that a provider is inappropriately
dispensing or billing for drugs. MAA may implement correc-
tive action that includes, but is not limited to:

(a) Educating the provider regarding the problem prac-
tice(s):

(b) Recouping the payment for the drug: and/or

(c) Terminating the provider’s core provider agreement.

AMENDATORY SECTION (Amending Order 3960, filed
3/26/96, effective 4/26/96)

WAC 388-530-1950 Point-of-sale (POS) system/pro-
spective drug utilization review (Pro-DUR). (1) All phar-
macy drug claims ((preeessed-through-the-medieal-assistanee

administration<)) received by MAA((3)) for payment ((sys-
tem—shall-be)) are adjudicated by the MAA point-of-sale

(POS) system((—Fhis-ineludes-elaimsreeeived-on-thne,via
paper-or-by-medemdisk-ortape)).

(2) ((MAA-shalt-ensure)) All pharmacy drug claims pro-
cessed through the POS system undergo a system-facilitated
prospective drug utilization review (Pro-DUR) screening((z

med-by-the MAA-POS-comptte em-at-the-time-a-drus
elaimis-received-and-shall-be-intended)) as a complement to
the Pro-DUR screening required of pharmacists.
(3) ((For-the-purposes-of- this-seetion;-the-folowing-defi-
nition—apphiess—MAA—approved)) MAA selects national

councﬂ for prescrlptlon data processmg (NCPDP) codes((—

approved)) for pharmacy provider use in overriding MAA

POS system alert messages.

Proposed
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(4) If the MAA POS((APro-BUR)) system identifies a

potential drug therapy problem during ((system-faeilitated))
Pro-DUR screening, ((MAA—may-deny-the-elaim-with)) ((en
alert)) a message ((indieating)) will alert the pharmacy pro-
vider indicating the type of potential problem((-ineluding-but
notlmited-tor)),

(a) Alerts to possible drug therapy problems include, but
are not limited to:

(i) Therapeutic duplication;

((Y)) (i1) Duration of therapy exceeds maximum;

((€e)-Serions)) (iii) Drug-to-drug interaction;

((¢dyOverdosage;

te3)) (iv) Drug disease precaution;

(v) High dose;

(vi) Ingredient duplication;

((6)) (vii) Drug-to-client age conflict; ((er

€))) (viii) Drug-to-client gender conflict; or

(ix) Refill too soon.

(b) The dispensing pharmacist evaluates the potential
drug therapy conflict.

(i) If the conflict is resolved, the pharmacy may process
the claim using the applicable NCPDP code.

(i1) If the conflict is not resolved, MAA requires prior
authorization for claims when an alert message is triggered in
the POS system and NCPDP code is not appropriate.

(5) (MAA-may-deny-elaims:

—The—department—shall-determine)) POS/Pro-DUR
screening is not applicable to pharmacy claims included in
the managed care capitated rate.

AMENDATORY SECTION (Amending WSR 00-01-088,
filed 12/14/99, effective 1/14/00)

WAC 388-530-2050 Reimbursement of out-of-state
prescriptions. (1) ((The-departmentretmburses)) MAA

reimburses out-of-state pharmacies for prescription drugs
provided to an eligible (MAA—elkients-whe-are)) client within
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the scope_of the client’s medical care program if the phar-
macy:

(a) ((Washington-stateresidents)) Contracts with MAA
to be an enrolled provider; and

(b) ((eeated-temporarity-outside-the-state subjeetto-the
provisionsof- WAC388-501-0480)) Meets the same criteria

MAA requires for in-state pharmacy providers.

WSR 00-17-137
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PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed August 21, 2000, 3:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
03-080.

Title of Rule: General pesticide rules, chapter 16-228
WAC, WAC 16-228-1010, 16-228-1040, 16-228-1150, 16-
228-1200, 16-228-1230, 16-228-1270, 16-228-1380, 16-228-
1385, 16-228-1540, and 16-228-1580.

Purpose: Regulatory rule review to update regulations
and clarify wording and requirements.

as—+a-state-pharmaeies)) MAA considers pharmacies located
in bordering areas listed in WAC 388-501-075 the same as

RCW.

RCW.

in-state pharmacies.

Statute Being Implemented:

Statutory Authority for Adoption: Chapters 15.58, 17.21

Chapters 15.58, 17.21

Summary: Modifications to existing ruies.

WAC Number

Title

Initial Proposed Changes

Reason

WAC 16-228-1010

Definitions.

(1) Add definition of "blossoming."
(2) Add definition of "chemigation."
(3) Add definition of "pollen shedding corn.”

Clarify when other rules are applicable.

WAC 16-228-1040

Response time.

(1) Add "or alleged violation of Chapters 17.21
or 15.58 RCW or the accompanying rules.”

Department must initiate an investigation if
there is an alleged violation of laws or rules.

WAC 16-228-1150

Dispositions.

(1) Add "or notice of correction.”

Consistency with regulatory penalties
allowed in law.

WAC 16-228-1200

Restrictions on distribution,
transportation, storage and dis-
posal.

now

(1) Add "Restrictions,” "pesticide,
tion" to title.

(2) Change DSHS to DOH, subsection (9).
(3) Add "illegible" to subsection (10).

applica-

Title reflects content of rule.

Reflects agency name change.
The intent of the law is to prohibit sale
when the label cannot be read.

WAC 16-228-1230
WAC 16-228-1231

State restricted use pesticides.

(1) Revised section and combined with aquatic
pesticides.
(2) Add "crop or site..." to dealer records.

Consolidate general rules regarding the use
of restricted use products and dealer record-
keeping requirements.

WAC 16-228-1270

Use of pesticides on small
seeded vegetable seed crops.

(1) Add "clover” to list (crops grown only for
seed).

Include clover seed in the list of nonfood,
nonfeed crops (when grown for seed) in
order to allow state use of certain pesti-
cides.

WAC 16-228-1380

Regulation of application of
vertebrate control pesticides.

(1) Add "certified" to subsection (3)(c) "The
name of the firm and/or certified applica-

(2) Modify wording for tamper resistant bait
boxes in subsection (3).

Recognize that the certified applicator is
responsible.

Clarify that the bait is allowed to be acces-
sible to the target pest.

WAC 16-228-1385

Compounds 1080, etc.

(1) Modify wording regarding certified applica-
tors.
(2) Modify wording on placement of bait.

Clarify that a certified applicator is
required.

Clarify that the bait is to be inaccessible to
humans or domestic animals.

WAC 16-228-1540

Examination requirements.

(1) Add "and at other offices as scheduled” to
subsection (1).

Allow for testing at other offices.

WAC 16-228-1580

Change of exemptions.

Delete WAC.

Rule contents covered in law.

Chapter 16-228 WAC

General pesticide regulations.

(1) Change title to "General pesticide rules.”

Contents are "rules”, not "regulations.”

Reasons Supporting Proposal: Clarification and update.

Name of Agency Personnel Responsible for Drafting
and Implementation: Ann Wick, Olympia, (360) 902-2051;
and Enforcement: Cliff Weed, Olympia, (360) 902-2038.

Name of Proponent: Washington State Department of

Agriculture.

Rule is not necessitated by federal law, federal or state

court decision.

Summary above.

Explanation of Rule, its Purpose, and Anticipated
Effects: Modify and update general pesticide regulations for
clarity, add consistency with other laws or rules and add
needed regulatory authority to existing rules.

Proposal Changes the Following Existing Rules: See

No small business economic impact statement has been

prepared under chapter 19.85 RCW. A small business eco-
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nomic impact statement was determined not to be required as
the economic impact of the rule changes are minor.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not applicable to the Washington State
Department of Agriculture.

Hearing Location: The videoconference hearing will be
held at three sites throughout the state simultaneously.
LACEY, DIS Interactive Technologies, 710 Sleater-Kinney
Road S.E., Suite Q, Lacey, WA 98503, (360) 407-9487; sPO-
KANE, DIS Interactive Technologies, North 1101 Argonne,
Suite 109, Spokane, WA 99201, (509) 921-2371; and
YAKIMA, DIS Interactive Technologies, Yesterday’s Village,
15 West Yakima Avenue, Suite 220, Yakima, WA 98902,

(509) 454-7878; on October 10, 2000, at 7:00 p.m.
Assistance for Persons with Disabilities: Contact Laurie
Mauerman by October 2, 2000, TDD (360) 902-1996.
Submit Written Comments to: Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2093, by October

11, 2000.

Date of Intended Adoption: October 24, 2000.

August 18, 2000
Bob Arrington
Assistant Director

Chapter 16-228 WAC

GENERAL PESTICIDE (REGEEATIONS)) RULES

16-228-1380 Regulation of application of vertebrate
control pesticides.
16-228-1385 Special restrictions on the use of Com-
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pounds 1080, 1081 and phosphorus paste.

General Pesticide ((Regulations)) Rules-Registration

16-228-1400 Pesticide labeling requirements.

16-228-1410 Home and garden products — Definition.

16-228-1420 Complete pesticide formula.

16-228-1430 Adequate containers.

16-228-1440 Artificial coloring.

16-228-1450 Pesticide-fertilizer registration and label-
ing.

16-228-1455 Pesticide-fertilizer mix restrictions.

16-228-1460 Experimental use permits.

General Pesticide ((Regulations)) Rules-Licensing

16-228-1500 License denied, revoked or suspended.

16-228-1520 Financial responsibility insurance certifi-
cate (FRIC).

16-228-1530 Pesticide licenses — Renewal dates —
Penalties.

16-228-1540 Examination requirements.

16-228-1550 Apparatus display signs.

16-228-1555 Requirements on placement of commercial

: applicator apparatus license plates and
windshield identification.

16-228-1570 Permits.

(162281580 Change-ofexemptions:))

16-228-1585 Ground maintenance on an occasional
basis — Exempt from licensing require-
ments.

16-228-1590 Pesticide dealer and dealer manager

licenses.

General Pesticide ((Regulations)) Rules—Wood Destroy-

16-228-2000

ing Organisms

Inspection and reporting criteria for com-
plete wood destroying organism inspec-
tions.

16-228-2020 Inspection and report prerequisite to wood
destroying organism treatment.

16-228-2030 Limited wood destroying organism inspec-
tions.

16-228-2040 Reporting criteria for limited wood

WAC

16-228-1010 Definitions.

16-228-1020 Rights of complainants.

16-228-1030 Rights of person aggrieved.

16-228-1040 Investigative response time.

16-228-1100 Statement of purpose — Penalty assign-
ment.

16-228-1110 Definitions -— Penalty assignment.

16-228-1120 Calculation of penalty.

16-228-1130 Penalty assignment schedule — Table A.

16-228-1140 Penalty assignment schedule — Table B.

16-228-1150 Other dispositions of alleged violations.

16-228-1200 Restrictions on pesticide distribution,
transportation, application, storage and dis-
posal.

16-228-1220 Restrictions applying to any person hold-
ing, handling, using, or disposing of pesti-
cides and their containers.

(F6-228-1236 ' '))'

iod-anpli '

16-228-1231 State restricted use pesticides for distribu-
tion by licensed pesticide dealers and for
use by certified applicators only.

((F6-228-1240 teides.))

16-228-1250 Phenoxy herbicide restrictions.

16-228-1260 Tributyltin.

16-228-1270 Use of pesticides on small seeded vegeta-
ble seed crops and seed alfalfa.

16-228-1300 Distribution records.

16-228-1320 Applicator requirements.

16-228-1330 Compliance with federal requirements.

16-228-1370 Waste pesticide disposal.

Proposed

destroying organism inspections.

Reviser’s note: The typographical errors in the above material
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1010 Definitions. The definitions set
forth in this section shall apply throughout this chapter,
unless the context otherwise requires:

(1) "Agricultural commodity” means any plant, or part of
a plant, or animal, or animal product, produced by a person
(including farmers, ranchers, vineyardists, plant propagators,
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Christmas tree growers, aquaculturists, floriculturists,
orchardists, foresters, or other comparable persons) primarily
for sale, consumption, propagation, or other use by people or
animals.

(2) "Agricultural emergency” means a sudden occur-
rence or set of circumstances which the agricultural employer
could not have anticipated and over which the agricultural
employer has no control, and which requires entry into a pes-
ticide treated area during a restricted-entry interval, when no
alternative practices would prevent or mitigate a substantial
economic loss.

(3) "Authorized agent" is any person who is authorized
to act on behalf of a certified applicator for the purpose of
purchasing pesticides.

(4) "Bait box" for rodenticides is a box constructed of
durable metal, wood, plastic, or other treated synthetic mate-
rial. It shall be designed to hold rodent bait securely, allow

rodents to enter and leave, and prevent unauthorized persons’

and domestic animals from gaining access to the bait. The
cover shall be provided with a lock that can be unlocked only
by a combination, key, special tool, or forced entry. Fragile
materials are unacceptable. .

(5) "Bait station" may be any location where baits are
placed to allow target pests to gain access to the bait.

(6) "Blossoming plants" means

(a) when there are five or more open blooms per square
vard on average in a given field; or

(b) when there are one or more open blooms per tree or
vine in an orchard or vineyard: or

(c) when there are five or more open weed blooms_per
square yard on average for the area being measured for
groundcover in orchard or vineyards, fence lines, ditch banks,
or field. vineyard or orchard edges: PROVIDED that this defi-
nition shall not apply to plants that are not attractive to bees
(e.g. lentils, white blossomed peas, second bloom of pears
and potatoes). For the purposes of this definition, "bloom"
means a flower head, raceme or spike with one or more open
flowers.

(((63)) (1) "Bulk fertilizer" is a commercial fertilizer,
agricultural mineral, or lime, distributed in nonpackaged
form.

((&M)) (8) "Certified applicator” means any individual
who is licensed as a commercial pesticide applicator, com-
mercial pesticide operator, public operator, private-commer-
cial applicator, demonstration and research applicator, or cer-
tified private applicator, or any other individual who is certi-
fied by the director to use or supervise the use of any
pesticide which is classified by the EPA as a restricted use
pesticide or by the state as restricted to use by certified appli-
cators only.

(9) "Chemigation" means the application of any sub-
stance or combination of substances intended as a pesticide,
plan or crop protectant or a system maintenance compound
applied with irrigation water.

((683)) (10) A "complainant” is defined as a person who
has requested an inspection of an area in which a pesticide
violation is believed to have occurred.

() (1) "Complete wood destroying organism
inspection” means (a) an inspection of a structure for the pur-
pose of determining (i) evidence of infestation(s), and (ii)
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damage, and (iii) conducive conditions; or (b) any wood
destroying organism inspection which is conducted as the
result of a telephone solicitation by an inspection firm or pest
control business, even if the inspection would otherwise fall
within the definition of a limited wood destroying organism
inspection.

((€10))) (12) "Conducive conditions" means those condi-
tions which may lead to or enhance an infestation of wood
destroying organisms.

((6H)) (13) "Controlled disposal site” means any place
where solid or liquid waste is disposed: Provided, That the
area has been designated as a disposal site for waste materials
by the appropriate jurisdictional agency: Provided further,
That the site is fenced, barricaded or otherwise enclosed or
attended by some person in charge to facilitate control-access
of domestic animals, pets, and unauthorized persons.

((d2)) (14) "Department” means the Washington state
department of agriculture.

((6433)) (15) "Diluent" means a material, liquid or solid,
serving to dilute the pesticide product to field strength for
adequate coverage (such as water).

((H4)) (16) "Director" means the director of the depart-
ment or a duly authorized representative.

((45))) (7) "Dry pesticide” is any granular, pelleted,
dust or wettable powder pesticide.

((363)) (18) "EPA" means the United States Environ-
mental Protection Agency.

() (19) "EPA restricted use pesticide” means any
pesticide with restricted uses as classified for restricted use
by the administrator, EPA.

((+8))) (20) "Fertilizer" as included in this order means
any liquid or dry mixed fertilizer, fertilizer material, specialty
fertilizer, agricultural mineral, or lime.

(((99)) (21) "FIFRA" means the Federal Insecticide,
Fungicide and Rodenticide Act as amended (61 stat. 163, 7
U.S.C. Sec. 136 et seq.).

((€6y)) (22) "Floor level"” is considered to be the floor
upon which people normally walk — not shelves, ledges,
overhead beams, tops of stacked materials, surfaces of equip-
ment, or similar places.

((21)) (23) "Food service establishment” means any
fixed or mobile restaurant; coffee shop; cafeteria; short order
cafe; luncheonette; grill; tearoom; sandwich shop; soda foun-
tain; tavern; bar; cocktail lounge; nightclub; roadside stand;
industrial-feeding establishment; retail grocery; retail food
market; retail meat market; retail bakery; private, public, or
nonprofit organization routinely serving food; catering
kitchen; commissary or similar place in which food or drink
is prepared for sale or for service on the premises or else-
where; and any other eating or drinking establishment or
operation where food is served or provided for the public
with or without charge.

((622») (24) "Fumigant” means any substance or combi-
nation of substances that produce gas, fumes, vapors, or
smoke, and is used to kill pests in some kind of enclosure.

((€223)) (25) "Highly toxic pesticide” for the purpose of
this chapter, means any pesticide that conforms to the criteria
in 40 C.F.R. Sec. 156.10 for toxicity Category I due to oral
inhalation or dermal toxicity.

Proposed
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((24Y)) (26) "Landscape application” means an applica-
tion by a certified applicator of any EPA registered pesticide
to any exterior landscape plants found around residential
property, commercial properties such as apartments or shop-
ping centers, parks, golf courses, schools including nursery
schools and licensed day cares, or cemeteries or similar areas.
This definition shall not apply to: (a) Applications made by
certified private applicators; (b) mosquito abatement, gypsy
moth eradication, or similar wide-area pest control program
sponsored by governmental entities; and (c) commercial pes-
ticide applicators making structural applications.

((23Y)) (27) "Limited wood destroying organism inspec-
tion" means the inspection of a structure for purposes of iden-
tifying or verifying evidence of an infestation of wood
destroying organisms,

((26))) (28) "Person" is defined as any individual, part-
nership, association, corporation, or organized group of per-
sons whether or not incorporated.

((EP)) (29) A "person aggrieved” by a violation is
defined as a person who has reasonable grounds to believe
that he or she has been subjected to harm or an unreasonable
risk by such violatio.

(30) "Pollen shedding corn” means that stage of growth
when ten percent or more of the corn plants in any one quarter
portion of the field are showing spike anthers.

((28))) (31) "Private applicator" means a certified appli-
cator who uses or is in direct supervision of the use of (a) any
EPA restricted use pesticide; or (b) any state restricted use
pesticide restricted to use only by certified applicators by the
director for the purposes of producing any agricultural com-
modity and for any associated noncrop application on land
owned or rented by the private applicator or the applicator’s
employer or if applied without compensation other than trad-
ing of personal services between producers of agricultural
commodities on the land of another person.

((29))) (32) "Private-commercial applicator” means a
certified applicator who uses or supervises the use of (a) any
EPA restricted use pesticide; or (b) any restricted use pesti-
cide restricted to use only by certified applicators for pur-
poses other than the production of any agricultural commod-
ity on lands owned or rented by the applicator or the applica-
tor’s employer.

((639))) (33) "State restricted use pesticide” means any
pesticide determined to be a restricted use pesticide by the
director under the authority of chapters 17.21 and 15.58
RCW that are restricted to use only by certified applicators.

(1)) (34) "Substantial economic loss" means a loss in
profitability greater than that which would be expected based
on the experience and fluctuations of crop yields in previous
years. Only losses caused by the agricultural emergency spe-
cific to the affected site and geographic area are considered.
The contribution of mismanagement cannot be considered in
determining the loss.

((682))) (35) "Unreasonable adverse effects on the envi-
ronment” means any unreasonable risk to people or the envi-
ronment taking into account the economic, social and envi-
ronmental costs and benefits of the use of any pesticide, or as
otherwise determined by the director.

((33))) (36) "Waste pesticide” is any pesticide formula-
tion which cannot be used according to label directions in

Proposed
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Washington state because of cancellation or suspension of its
federal or state registration, or deterioration of the product or
its label, and any pesticide formulation whose active ingredi-
ents are not clearly identifiable because of label deterioration
or because the pesticide is not stored in its original container.

((843)) (37) "Wood destroying organisms” means those
organisms including, but not limited to, subterranean ter-
mites, dampwood termites, carpenter ants, wood boring bee-
tles of the family anobiidae (deathwatch beetle), and wood
decay fungus (rot). Wood destroying organisms shall not
include such organisms which occurred prior to the manufac-
turing or processing of the lumber, e.g., pocket rot.

((85))) (38) "Wood destroying organism inspection”
means the service of inspecting a building for the presence of
wood destroying organism pests destructive to its structural
components, and/or their damage, and/or conducive condi-
tions. For purposes of these rules a wood destroying organ-
ism inspection shall be either a "complete wood destroying
organism inspection” or a "limited wood destroying organism
inspection.”

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 99-22-022
[99-22-002], filed 10/20/99, effective 11/20/99)

WAC 16-228-1040 Investigative response time. Upon
receipt of a verified report of loss as set forth in RCW
17.21.190 or alleged violation of Chapters 17.2] or 15.58
RCW or the accompanying rules, the department shall initiate
an investigation. Investigation of a complaint concerning
immediate acute pesticide exposure to humans or animals
shall be initiated immediately. Other complaint investiga-
tions shall be initiated no later than forty-eight hours after
receipt of the verified report of loss.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1150 Other dispositions of alleged vio-
lations. Nothing herein shall prevent the department from:

(1) Choosing not to pursue a case administratively.

(2) Issuing a warning letter or notice of correction in lieu
of pursuing administrative action.

(3) Negotiating settlement(s) of cases on such terms and
for such reasons as it deems appropriate. Prior violation(s)
covered by a prior settlement agreement may be used by the
department for the purpose of determining the appropriate
penalty for the current alleged violation(s) if not prohibited
by the agreement.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1200 Restrictiong on pesticide distribu-
tion, transportation, application, storage and disposal. (1)
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‘No person shall handle, transport, store, display, apply, dis-
pose of or distribute pesticides in such a manner as to endan-
ger humans and their environment or to endanger food, feed,
or any other product that may be transported, stored, dis-
played, or distributed with such pesticides. Toxicities of pes-
ticides shall be considered in distribution, storage, handling,
and merchandising practices.

(2) Highly toxic pesticides shall not be transported in the
same compartment of the vehicle or other equipment together
with clothes, food, feed, or any other material intended for
consumption by humans or animals. Any vehicle or other
equipment shall be inspected by the owner or authorized
agent for contamination before reuse. In instances where
leakage or spillage has occurred, the shipper of the pesticides
shall be immediately notified for instructions concerning the
best method to be employed for the removal of the contami-
nation. Vehicles or other equipment which have been con-
taminated shall not be returned to service until the contami-
nation has been removed.

(3) Pesticide containers shall be secured during transit by
use of side or end racks, bracing, chocks, tiedowns, or other
means to prevent their sliding, falling, tipping, rolling, or fall-
ing off the vehicle with normal vehicle acceleration, deceler-
ation, or change in direction.

(4) Valves shall be tightly closed and manhole covers
shall be secured on cargo or portable tanks used for transport-
ing pesticides, whether tanks are full or empty.

(5) Portable tanks shall be secured to prevent their slid-
ing, falling, tipping, or rolling with normal vehicle accelera-
tion, deceleration, or change in direction. Ends, sidewalls, or
doors of van bodies shall not be relied upon for securement.

(6) Pesticides shall not be delivered to a pesticide con-
signee unless the consignee or authorized agent is present to
accept delivery of the pesticides and signs a delivery slip and
the pesticides are secured in a proper storage.

(7) Pesticides shall not be stored and/or displayed over or
adjacent to meat or vegetable cases, other human foods, ani-
mal feeds, or drugs, or in any manner that may result in con-
tamination of food, feed, or clothing. Pesticides intended for
sale or distribution shall only be stored and displayed within
an enclosed area of a building or fence and shall not be dis-
played on sidewalks.

(8) Pesticide dealers shall not sell, offer for sale, or hold
for sale highly toxic pesticides in the same department where
food for human consumption is displayed or sold. The use of
the same "checkstand” or food packaging area is prohibited
for the distribution of highly toxic pesticides.

(9) All pesticide incidents involving undesirable impacts
on human health shall be reported to the Washington state
department of ((seetal-and)) health ((serviees)).

(10) Pesticides in leaking, broken, corroded, or other-
wise damaged containers shall not be displayed, offered for
sale, or transported and shall be handled or disposed of in a
manner that would not contaminate the environment or cause
injury to humans and/or animals. Pesticides with obscured,
illegible or damaged labels shall not be displayed or offered
for sale.

(11) No person shall distribute or sell any pesticide
unless it is in the registrant’s or the manufacturer’s unbroken,
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immediate container and there is affixed to the container its
registered pesticide label.

(12) A user of a pesticide may distribute a properly
labelled pesticide to another user who is legally entitled to
use that pesticide without obtaining a pesticide dealer’s
license if the exclusive purpose of distributing the pesticide is
keeping it from becoming a hazardous waste as defined in
chapter 70.105 RCW.

(13) The distribution and use of DDT and DDD shall be
prohibited in this state except for uses allowed by the Envi-
ronmental Protection Agency or the Center for Disease Con-
trol of the United States Department of Health and Human
Services.

NEW SECTION

WAC 16-228-1231 State restricted use pesticides for
distribution by licensed pesticide dealers and for use by
certified applicators only. (1) Pesticides defined by the fol-
lowing categories or active ingredients are hereby declared
state restricted use pesticides and shall be distributed only by
licensed pesticide dealers to certified applicators or to their
duly authorized agents. The certified applicator must have a
valid certification, license or permit to use or purchase the
kind and quantity of such pesticide sold or delivered. These
pesticides shall be used or applied only by certified applica-
tors or persons under the direct supervision of a certified
applicator, and only for those uses covered by the certified
applicator’s license category.

(a) Any EPA restricted use pesticide.

(b) 2, 4-D - all dry formulations and all liquid amine or
salt formulations distributed in quantities larger than one gal-
lon, that are used in counties located east of the crest of the
Cascade Mountains.

(c) Strychnine and its salts

(d) Aquatic pesticides. All pesticides formulations
labeled for application onto or into water to control pests on
or 1n water.

(e) Pesticides containing the following active ingredients
and their isomers are hereby declared state restricted use pes-
ticides for the protection of groundwater.

atrazine

bromacil

dcpa

disulfoton

diuron

hexazinone

metolachlor

metribuzin

.picloram

prometon

simazine

tebuthiuron

(2) Pesticides which are no classified as EPA restricted
use pesticides and which are labeled and intended only for the
following uses shall be exempt from the requirements of this
section:

(a) Swimming pools

(b) Wholly impounded ornamental pools or fountains
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(c) Aquariums

(d) Closed plumbing and sewage systems

(e) Enclosed food processing systems

(f) Air conditioners, humidifiers, and cooling towers

(g) Industrial heat exchange, air washing and similar
industrial systems

(h) Disinfectants

(i) Aquatic environments in states other than Washing-
ton

(j) Animal pets

(k) Use within wholly enclosed structures (with floors)
or fumigation chambers.

Greenhouses are not considered as wholly enclosed
structures for the purposes of this section.

(3) Products listed in WAC 16-228-1230(e) and dry for-
mulations of 2, 4-D which are labeled and intended only for
Home & Garden use are exempt from the requirements of this
section.

(4) Distribution of pesticides bearing combined labeling
of uses onto or into water plus non-aquatic general uses, may
be made by licensed pesticide dealers to noncertified applica-
tors if the dealer indicates on the sales slip or invoice that the
purchaser of the pesticide agrees that it will not be applied
into or onto water. If requested by the department, dealers
shall furnish record on the sales of pesticides labeled for
application onto or into water, whether sold for that use or
not. Records shall include the name and address of the pur-
chaser, the complete product name and/or EPA registration
number of the pesticide and the amount purchased. Records
shall be kept for seven years from the date of distribution.

(5) Licensed pesticide dealers shall keep records of dis-
tribution of state restricted use pesticides for a period of
seven years from the date of distribution. Records shall be
furnished to the director immediately upon request. The
records shall contain the following information:

(a) Name and address of certified applicator;

(b) Name of authorized agent (if applicable);

(c) Product name and EPA registration number;

(d) Quantity in pounds or gallons of the pesticide distrib-
uted;

(e) Date of distribution;

(f) Certified applicator’s license number;

(g) Crop or site to which the pesticide will be applied.

(6) Certified applicators may designate authorized
agent(s) for the purpose of purchasing or receiving restricted
use pesticides by making previous arrangements with the
pesticide dealer, or the authorized agent may provide written
authorization by the certified applicator to the dealer at the
time of purchase. At the time of purchase by an authorized
agent the pesticide dealer shall require the certified applica-
tor’s name and license number.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1270 Use of pesticides on small seeded
vegetable seed crops and seed alfalfa. (1) For purposes of
pesticide registration, the following crops, when grown to
produce seed specifically for crop reproduction purposes, are
considered nonfood and nonfeed sites of pesticide use:

Proposed
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Common Name Synonyms

alfalfa . ‘

arugula Mediterranean salad, rucola,
roquette, Ghargir.

beet ‘

Rapani, Choy Sum, Chinese
flowering cabbage

broccoli raab

Brussels sprouts
cabbage

carrot
cauliflower
Chinese cabbage
Chinese kale
Chinese mustard

Pe-tsai

Chinese broccoli

Pak Choi (Choy), Bok Choi
(Choy) Taisai, celery mus-
tard, spoon cabbage

clover
collard
coriander
dill
endive

~cilantro

kale bore kale
kohlrabi

leek

lettuce

mustard

onion (bulb)

onion (bunching)

parsley

parsnip

radish (other than daikon)
rape

rutabaga

spinach

spinach mustard

swiss chard spinach beet
turnip

(2) For the seed crops listed in subsection (1) of this sec-
tion, the following conditions shall be met:

(a) All seed screenings shall be disposed of in such a way
that they cannot be distributed or used for food or feed. The
seed conditioner shall keep records of screening disposal for
three years from the date of disposal and shall furnish the
records to the director forthwith upon request. Disposal
records shall consist of documentation from a controlled
dump site, incinerator, or other equivalent disposal site and
shall show the lot numbers, amount of material disposed of,
its grower(s), and the date of disposal.

(b) No portion of the seed plant, including but not limited
to green chop, hay, pellets, meal, whole seed, cracked seed,
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roots, bulbs, leaves and seed screenings may be used or dis-
tributed for food or feed purposes.

(c) All seed from the crops listed in subsection (1) of this
section grown or conditioned in this state shall bear a tag or
container label which forbids use of the seed for human con-
sumption or animal feed.

(d) No seed from the crops listed in subsection (1) of this
section grown or conditioned in this state may be distributed
for human consumption or animal feed.

(3) Violation of any condition listed in subsection (2) of
this section is declared to be a violation of chapters 17.21 and
15.58 RCW.

(4) Any seed crop certified under provisions of RCW
15.86.070, the Organic Food Products Act, shall be exempt
from the requirements of this section.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1380 Regulation of application of ver-
tebrate control pesticides. Vertebrate control pesticides
shall be used only under the following conditions:

(1) Vertebrate control pesticides shall be placed only in
locations that are not readily accessible to nonpest animals,
children, and unauthorized persons, and in a manner that
shall preclude contamination of food, feed, drugs, and other
consumer commodities. Exposure of rodenticides baits
within buildings shall not be above floor levels.

(2) Baits shall be colored or otherwise formulated so that
they will be identifiable from foods common to the establish-
ment in which the bait is placed.

(3) When the use of bait boxes is necessary to ensure that
baits are not readily accessible to nonpest animals, children,
and unauthorized persons, the bait boxes shall be of sturdy

construction and ((des+gﬂeé-ua—aeeemphs-h—t~ha{—p&r-pese—
and)) tamper resistant. Baits placed in industrial, commercial
or other areas that are accessible to the public shall be con-

tained in tamper resistant bait boxes and such bait boxes shall
be secured in such a way that nonpest animals, children and

unauthorized persons cannot displace or remove the baits out
of such bait boxes. Bait boxes shall be labeled clearly with
letters on contrasting background showing the following
information:

(a) Any information required by the EPA or Washington
state registered label for the bait or the concentrate from
which it was formulated.

(b) The name of the active ingredient(s).

(c) The name of the firm and/or certified applicator,
address, and the telephone number.

(4) Containers used for exposing vertebrate control baits
to pests shall be composed of tough, nonabsorbent, corrosion
resistant materials and designed so they cannot be readily
overturned or carried off by pest animals. Those containers
that are used for exposing vertebrate control pesticides out-
side of bait boxes shall bear a legible warning label with
wording not less restrictive than requirements on bait boxes
being used as per WAC 16-228-1380(3), (except for the size
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of lettering). Food containers, such as "meat boats" and
"souffle cups” are unacceptable. Containers used for liquid
bait exposure shall be water and/or liquid impervious.

(5) All vertebrate control pesticide stocks, when not in
use or when unattended, shall be kept in locked storage or
locked service vehicles.

(6) All containers used for storing or transporting verte-
brate control pesticides shall bear an EPA or department reg-
istered label.

(7) Servicemen’s kits which contain vertebrate control
pesticides shall be handled with extra caution and shall not be
left where children or other unauthorized persons or nontar-
get animals might remove contents.

(8) Upon completion of a baiting operation, all bait
boxes, containers, and/or throw bags, if they may become
readily accessible to the public, shall be recovered for dis-
posal in an approved manner.

(9) Wherever poisoned carcasses jeopardize public sani-
tation, or create a health hazard to wildlife, domestic animals,
or the public, they shall be recovered and disposed of by
burning, burying not less than three feet below the soil sur-
face, or placed in proper waste containers and delivered to an
approved disposal site.

(10) Thallium-containing compounds shall not be used
for vertebrate control.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1385 Special restrictions on the use of
Compounds 1080, 1081 and phosphorus paste. Com-
pounds 1080 and 1081, and phosphorus paste shall be
restricted for use as follows:

(1) No person shall possess or use these pesticides except
certified applicators of federal, state, county, or municipal
officers or their employees for use in their official duties in
pest control; research or chemical laboratories in their respec-
tive fields; pest control applicators and operators licensed by
the state; and wholesalers or jobbers who distribute, sell, or
export these pesticides to the aforementioned persons.

(2) No person shall use these pesticides in occupied
structures such as private homes, apartment houses, other
human dwellings or food service establishments. Those per-
sons authorized in subsection (1) above shall use these pesti-
cides only in buildings such as grain elevators, seed houses,
or warehouses. The portions of these buildings being baited
must be under control of the licensee. A controlled building is
one that is locked or attended and that is under at least once-
a-day surveillance by the licensee, unless authorized as per
WAC 16-228-1385(7).

(3) Compounds 1080 and 1081 and phosphorous paste
shall be used only by authorized persons who have read and
will comply with the "Instructions For Using Sodium Fluoro-
acetate (Compound 1080)," by the National Research Coun-
cil and all other labeling of the registrant, and are familiar
with hazards of the above compounds.

(4) Compounds 1080 and 1081 and phosphorous paste
may be used in warehouses, grain elevators, seed houses and
industrial buildings only when warning signs are used which
are not less than eight by ten inches with the words "DANGER"
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— "FATAL POISON" —"RODENT BAITS" in red letters not less
than one inch in height on a contrasting background and the
skull and crossbones, in red, not smaller than the letters.
These signs must be conspicuously posted at all entrances to
the building and portions of the building under control of the
licensee. Below is the suggested format:

DANGER
FATAL i’OlSON - RODENT BAIT
IN THIS AREA
(skull/crossbones) DO NOT TOUCH BAITS (skull/crossbones)
OR DEAD ANIMALS

Name, address, and phone number
of certified applicator

Name of the rodenticide

All authorized personnel in the building must be notified of
the baiting; a diagram showing the number of bait stations
and the location of each on the premises must be readily
available on the property; and a copy of such diagram must
be in the possession of the certified applicator or licensee or
persons(s) under the direct supervision of a certified applica-
tor who is performing the baiting operation.

(5) No person shall use Compounds 1080 and 1081, or
phosphorus paste unless all unused baits are recovered and
disposed of appropriately at the end of the baiting operation,
and carcasses shall be recovered daily and disposed of as per
WAC 16-228-1380(9), unless a permit issued pursuant to
WAC 16-228-1385(7) provides alternative requirements.

(6) When placed in burrows, baits should be put far
enough into the burrow so that domestic animals cannot
reach them readily. Baits applied to dumps should be placed
beneath objects, in containers, or into holes so that it is inac-
cessible to humans or domestic animals. Appropriate warn-
ing cards, as per WAC 16-228-1380(4) shall be conspicu-
ously displayed in adequate numbers whenever Compounds
1080 and 1081 or phosphorus baits are used on public prop-
erty or on private property accessible to the public.

(7) Any authorized person desiring to use these pesti-
cides in any areas other than licensee-controlled buildings,
controlled dumps, sanitary sewers or in emergency situations
where application sites are controlled and attended, such as
waterfronts, shall apply for and obtain a permit from the
director prior to applying the pesticide. These permits may be
issued by the department if, after an on-site inspection, the
department determines that:

(a) Good housekeeping and sanitary procedures are
being followed to help control the rodent population;

(b) Rodent populations and conditions are such that an
emergency situation exists and less toxic rodenticides and
other control measures will not be adequate for the needed
rodent control;
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(c) The applicant designates a competent trained person
to be named on the permit, who will accept responsibility for
properly collecting and disposing of dead rodents; and

(d) A date is given for completion of the baiting opera-
tion (not more than thirty days duration) when.the licensee
will service the bait boxes (if any) and determine if a renewal
of the permit is necessary. . '

(8) All compound 1080 solutions shall be dyed black.
All 1080 baits shall be discolored. J

(9) Compounds 1080 and 1081 shall be kept in a locked
container within locked storage or locked service vehicle.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 99-22-002,
filed 10/20/99, effective 11/20/99)

WAC 16-228-1540 Examination requirements. (1)
An examination fee of ten dollars shall be paid prior to
administration of any pesticide license examination at other
than a regularly scheduled examination session. Scheduled
exam sessions occur every Tuesday at the Olympia and
Yakima pesticide management division offices and at other
offices as scheduled. The department reserves the right to
restrict the number of applicants examining at any given
time. A '

(2) Any individual who fails any pesticide licensing
examination twice shall be required to wait at least fourteen
days before retaking that examination a third time. Subse-
quent testing shall be at the director's discretion.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-228-1230 State restricted use pesticides

for use by certified applica-
tors only.

WAC 16-228-1240
WAC 16-228-1580

Aquatic pesticides

Change of exemptions.

WSR 00-17-143
PROPOSED RULES
BOARD OF INDUSTRIAL
INSURANCE APPEALS
[Filed August 22, 2000, 11:18 a.m.)

Original Notice.

Preproposal statement of inquiry was filed ass WSR 00-
12-053 through 00-12-060; 00-12-062 through 00-12-064;
and 00-12-066 through 00-12-068.

Title of Rule: Chapter 263-12 WAC, Practice and proce-
dure before the Board of Industrial Insurance Appeals.

Purpose: To revise the board's rules of practice and pro-
cedure by amending WAC 263-12-016, 263-12-020, 263-12-
045, 263-12-050, 263-12-060, 263-12-090, 263-12-093, 263-
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12-095, 263-12-100, 263-12-115, 263-12-120, 263-12-135,
263-12-140, and 263-12-145.

Statutory Authority for Adoption: RCW 51.52.020.

Summary: The proposed revisions make a number of
housekeeping changes by correcting the address of the head-
quarters; clarifying and simplifying language; clarifying rep-
resentation before the board; subpoena power of industrial
insurance appeals judge; provide for new types of appeals
identified by legislative changes; change contents of notice of
proceedings; allow judges to make record of agreed resolu-
tions; to create record of proceedings consistent with changes
to WAC 263-12-093; to clarify judges ability to exclude evi-
dence from a record that is admissible and who can request
interlocutory review from the chief industrial appeals judge;
to include litigation orders and judges report of proceedings
identified.

Reasons Supporting Proposal: Rules are being rewritten
to meet the WAC migration and clear-writing mandates.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David E. Threedy, 2430
Chandler Court S.W., Olympia, WA, (360) 753-9646.

Name of Proponent: Board of Industrial Insurance
Appeals, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 263-12-016, the rule corrects the board’s
address and will allow parties to properly address mailings
for public disclosure requests; WAC 263-12-020, to clarify
who may represent employees in adjudicative proceedings
involving industrial insurance and WISHA; WAC 263-12-
045, clarifies the subpoena power of industrial appeals
judges; WAC 263-12-050, to consolidate several rules into a
single rule that will clarify the requirements for the contents
of a notice of appeal. Contains provisions for new types of
appeals due to legislative changes to chapter 41.26 RCW;
WAC 263-12-060, to clarify and simplify language regarding
time limitations for filing appeals; WAC 263-12-090, to
change contents of notice of proceedings so it will no longer
specify the industrial appeals judge assigned to a particular
conference; WAC 263-12-093, to allow judges to make a
record of an agreed resolution without use of a court reporter;
WAC 263-12-095, to clarify judges prehearing activities and
to reflect ability to create record of proceedings consistent
with changes to WAC 263-12-093; WAC 263-12-115, to
clarify judge’s ability to exclude evidence from a record that
is inadmissible under WAC 263-12-095(5) and clarifies who
may request an interlocutory review from the chief industrial
appeals judge; WAC 263-12-135, to clarify definition of
board record to include litigation orders and judges report of
proceedings identified by WAC 263-12-093; and WAC 263-
12-100, 263-12-120, 263-12-140, and 263-12-145, to clarify
and simplify language used in the rules.

Proposal Changes the Following Existing Rules: See
Purpose, Summary and Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no impact on
financial issues in the amendments being made. They are
basically clarification of rules in order to make them easier to
understand.

WSR 00-17-143

RCW 34.05.328 does not apply to this rule adoption.
These rule changes are not legislative, they relate to proce-
dures related to agency hearing or clarify language of a rule
without changing its effect.

Hearing Location: Board of Industrial Insurance
Appeals, 2430 Chandler Court S.W., Main Conference
Room, Olympia, WA, on October 10, 2000, at 9:30 - 11:30.

Assistance for Persons with Disabilities: Contact Dee
Mathews by September 30, 2000.

Submit Written Comments to: David E. Threedy, P.O.
Box 42401, Olympia, WA 98504-2401, fax (360) 586-5611,
by October 9, 2000.

Date of Intended Adoption: November 7, 2000.

August 22, 2000
David E. Threedy
Executive Secretary

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-016 Public records—Location. (1) Pub-
lic records available. All public records of the board as
defined in chapter 42.17 RCW are deemed to be available for
public inspection and copying pursuant to these rules, except
as otherwise provided by RCW 42.17.310.

(2) General information concerning the board may be
obtained at its headquarters, 2430 Chandler Ct. S.W., (MS
F-13)) P.O. Box 42401, Olympia, Washington 98504-2401.

(3) Public records officer. The public records officer
shall be responsible for the following: The implementation
of the board’s rules and regulations regarding release of pub-
lic records, coordinating the staff of the board in this regard,
and generally insuring compliance by the staff with the pub-
lic records disclosure requirements of chapter 42.17 RCW.

(4) Indices are available providing identifying informa-
tion as to the following: (a) Final decisions and orders of the
board, including concurring and dissenting opinions; (b) pro-
posed decisions and orders of the board’s industrial appeals
judges; (c) ((industrial-appealsjudge’s-handbook<(d})) in
addition, any indices maintained for intra-agency use are
available for public inspection and copying.

(5) No fee will be charged for inspection of public
records. Inspection will be during office hours in a space pro-
vided by the board and must be accomplished without exces-
sive interference with the essential functions of the agency,
and without causing damage or disorganization to ((seid))
public records.

(6) A fee shall be charged for copies of documents made
with the board’s equipment in an amount necessary to cover
the cost to the agency of providing such service.

AMENDATORY SECTION (Amending WSR 98-20-109,
filed 10/7/98, effective 11/7/98)

WAC 263-12-020 Appearances of parties before the
board. (1) Who may appear.

(a) Any party to any appeal may appear before the board
at any conference or hearing held in such appeal, either on the
party’s own behalf or by an attorney at law or other autho-
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rized lay representative of the party’s choosing as prescribed
by section 3 below.

(b) Appeals under the Washington Industrial Safety and
Health Act.

(i) In an appeal by an employee or employee representa-
tive under the Washington Industrial Safety and Health Act,
the cited employer may enter an appearance as prescribed in
subsection (2) below and will be deemed a party to the
appeal.

(i1) In an appeal by an employer, under the Washington
Industrial Safety and Health Act, an employee or employee
representative may enter an appearance as prescribed in sub-
section (2) below, and will be deemed a party to the appeal.

(c) Where the party appears representing himself or her-
self, he or she may be accompanied, both at conference and at
hearing, by a lay person of his or her choosing who shall be
permitted to accompany the party into the conference or hear-
ing room and with whom he or she can confer during such
procedures.

(d) Although the industrial appeals judge may not advo-
cate for either party, all parties who appear either at confer-
ences or hearings are entitled to the assistance of the indus-
trial appeals judge presiding over the proceeding. Such assis-
tance shall be given in a fair and impartial manner consistent
with the industrial appeals judge’s responsibilities to the end
that all parties are informed of the procedure which is to be
followed and the issues which are involved in the proceed-
ings. Any party who appears representing himself or herself
shall be advised by the industrial appeals judge of the burden
of proof required to establish a right to the relief being
sought.

(2) How to make an appearance.

(a) Appearances shall be made either by:

(1) Filing a written notice of appearance with the board
containing the name of the party to be represented, and the
name and address of the representative; or by

(11) Appearing at the time and place of a conference or
hearing on the appeal, and notifying the industrial appeals
judge of the party to be represented, and the name and
address of the representative.

(b) The appearing party shall furnish copies of every
written notice of appearance to all other parties or their repre-
sentatives of record at the time the original notice is filed with
the board.

(c) The board shall serve all notices and orders on each
representative and each party represented. Service upon the
representative shall constitute service upon the party. Where
more than one individual associated with a firm, or organiza-
tion, including the office of the attorney general, has made an
appearance, service under this subsection shall be satisfied by
serving the individual who filed the notice of appeal, or who
last filed a written notice of appearance or, if no notice of
appeal or written notice of appearance has been filed on
behalf of the party, the individual who last appeared at any
proceeding concerning the appeal.

(3) Lay representation. Duly authorized lay represen-
tatives may be permitted to appear in proceedings before the
board without a formal request for admission to practice
before the board so long as the lay representative does not
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charge a fee and is not otherwise compensated for the repre-
sentation except as provided below:

(a) A worker or beneficiary may be represented by a per-
son employed by the worker’s labor union whose duties
include handling industrial insurance matters for the union.
Lay persons may not represent workers before the board in
return for remuneration received from the worker or from the
worker’s receipt of benefits under this act.

(b) An employer may be represented by an employee.
An employer may also be represented by a firm or firms that
contracts with the employer to handle matters pertaining to
industrial insurance without regard to whether a fee is

charged.

(c) In appeals involving the Washington Industrial
Safety and Health Act under chapter 49.17 RCW and assess-
ments under chapter 51.48 RCW. an employer may be repre-

sented by a lay person without regard to whether a fee is
charged.

(ed) Paralegals supervised by an attorney licensed in the
state of Washington to practice law may represent any party
appealing before the board.

(4) Withdrawal or substitution of representatives. An
attorney or other representative withdrawing from a case
shall immediately notify the board and all parties of record in
writing. The notice of withdrawal shall comply with the rules
applicable to notices of withdrawal filed with the superior
court in civil cases. Withdrawal shall be subject to approval
by the industrial appeals judge or the executive secretary.
Any substitution of an attorney or representative shall be
accomplished by written notification to the board and to all
parties of record together with the written consent of the prior
attorney or representative. If such consent cannot be
obtained, a written statement of the reason therefor shall be
supplied.

(5) Conduct. All persons appearing as counsel or repre-
sentatives in proceedings before the board or before its indus-
trial appeals judges shall conform to the standards of ethical
conduct required of attorneys before the courts of the state of
Washington.

(a) Industrial appeals judge. If any such person does not
conform to such standard, the industrial appeals judge presid-
ing over the appeal, at his or her discretion and depending on
all the circumstances, may take the following action:

(i) Admonish or reprimand such person, or

(ii) Exclude such person from further participation in the
proceedings and adjourn the same, or

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100, or

(iv) Report the matter to the board.

(b) The board. In its discretion, either upon referral by
an industrial appeals judge as stated above or on its own
motion, after information comes to light that establishes to
the board a question regarding a persons ethical conduct and
fitness to practice before the board, and after notice and hear-
ing, may take appropriate disciplinary action including, but
not limited to:

(i) A letter of reprimand,
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(ii) Refusal to permit such person to appear in a repre-
sentative capacity in any proceeding before the board or its
industrial Appeals judges, or

" (iii) Certification of the record to the superior court for
contempt proceedmgs as provided in RCW 51.52.100. If the
circumstances require, the board may take action as described
above prior to notice and hearing if the conduct or fitness of
the person appearing before the Board requires immediate
action in order to preserve the orderly disposition of the
appeal or appeals.

(c) Proceedings. If any person in proceedings before the
board disobeys or resists any lawful order or process, or mis-
behaves during a hearing or so near the place thereof as to
obstruct the same, or neglects to produce, after having been
ordered so to do, any pertinent book, paper or document, or
refuses to appear after having been subpoenaed, or upon
appearing refuses to take oath as a witness, or after having the
oath refuses to be examined according to law, the industrial
appeals judge ((shal)) may, at his or her discretion and
depending on all the circumstances:

(i) Admonish or reprimand such person, or

(i) Exclude such person from further participation in the
proceedings and adjourn the same, or

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100, or

(iv) Report the matter to the board for action consistent
with (b) above.

Reviser’s note: RCW 34.05.395 requires the use of underllmng and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-045 Industrial appeals judges. (1) Defi-
nition. Whenever used in these rules, the term "industrial
appeals judge" shall include any member of the board, the
executive secretary, as well as any duly authorized industrial
appeals judge assigned to conduct a conference or hearing.

(2) Duties and powers. It shall be the duty of the indus-
trial appeals judge to conduct conferences or hearings in
cases assigned-to him or her in an impartial and orderly man-
ner. The industrial appeals judge shall have the authority,
subject to the other provisions of these rules:

(a) To administer oaths and affirmations;

(b) To issue subpoenas on request of any party or on his
or her own motion. Subpoenas may be issued to compel:

(1) The attendance and testimony of witnesses at hearing
and/or deposition, or

- (i) The production of books, papers, documents, and
other evidence for discovery requests or proceedings before
the board;

(c) To rule on all objectlons and motions including those
pertaining to matters of discovery or procedure;

(d) To rule on all offers of proof and receive relevant evi-
dence;
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(e) To interrogate witnesses called by the parties in an
impartial manner to develop any facts deemed necessary to
fairly and adequately decide the appeal;

(f) To secure and present in an impartial manner such
evidence, in addition to that presented by the parties, as he or
she deems necessary to fairly and equitably decide the
appeal, including the obtaining of physical, mental, or voca-
tional examinations or evaluations of workers;

(g) To take appropriate disciplinary action with respect
to representatives of parties appearing before the board;

(h) To issue orders joining other parties, on motion of
any party, or on his or her own motion when it appears that
such other parties may have an interest in or may be affected
by the proceedings;

(i) To consolidate appeals for hearing when such consol-
idation will expedite disposition of the appeals and avoid
duplication of testimony and when the rights of the parties
will not be prejudiced thereby;

(j) To take any other action necessary and authorized by
these rules and the law.

(3) Substitution of industrial appeals judge. At any
time the board or a chief industrial appeals judge or designee
may substitute one industrial appeals judge for another in any
given appeal.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-050 ((Appeals-arising-under-thelndus-
triel-Insuranee-Aet—))Contents of notice of appeal. ((In

eases-arising-under-the-Industrial-Insuranee-Aet-(Title-5+
REWH+)) The board’s jurisdiction ((ef-the-beard)) shall be
invoked by filing a written notice of appeal((;))._(1) General
Rule. In all appeals, the notice of appeal ((shieh)) shall con-
tain where applicable:

(((B)) (a) The name and address of the appealing party
and of the party’s representative, if any;

(((—2-)4Phe-ﬁameﬁﬂd-aédfess—ef—t-hemjﬁfed—wefker—

7)) (b) A statement identifying the date and content of
the department order, decision or award being appealed. This
requirement may be satisfied by attaching a copy of the order,
decision or award;

((683)) (c) The ((greunds-upen—whiech)) reason why the
appealing party considers such order, decision or award to be
unjust or unlawful;

() (d) A statement of facts in full detail in support of
each ((ground)) stated reason;
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((48))) (e) The specific nature and extent of the relief
sought;
(B 1nthe-ecase-of-an-appealfromanotice-ofassess-
i ero} 5143 RCW. .
forth-with-parttenlaritythe reasonforthe-appealand-the

ameuntsH-anythatthe-party-admits-are-dues))
(((2))) (f) The place, most convenient to the appealing

party and ((said)) that party’s witnesses, where board pro-
ceedings are requested to be held;

((6439)) () A statement that the person signing the notice
of appeal has read it and that to the best of his or her knowl-

edge ((er-information-and-behef)) the contents ((thereof)) are

true.

(h) ((A—netice-of-appeal-maybe-signed-by)) The signa-

ture of the appealing party or ((by)) the party’s representative.

(2) Industrial Insurance Appeals. In appeals arising
under the Industrial Insurance Act (Title 51 RCW), the notice
of appeal shall also contain:_(a) The name and address of the
injured worker;

(b) The name and address of the worker’s employer at the
time the injury occurred;

(c) In the case of occupational disease, the name and

address of all employers in whose employment the worker
was allegedly exposed_to conditions that gave rise to the

occupational disease;

(d) The nature of the injury or occupational disease:

(e) The time when and the place where the injury
occurred or the occupational disease arose;

3) Crime Victims’ mpensation Act. In appeals
arising under the Crime Victims’ Compensation Act {chapter
7.68 RCW), the notice of appeal shall also contain: (a) The
time when and the place where the criminal act occurred;

(b) The name and address of the alleged perpetrator of
the crime; and

(c) The nature of the injury.

(4) Assessment Appeals. In appeals from a notice of
assessment arising under chapter 51.48 RCW or in cases aris-
ing from an assessment under the Worker and Community
Right to Know Act (chapter 49.70 RCW), the notice of
appeal shall also contain: (a) A statement setting forth with
particularity the reason for the appeal; and

(b) The amounts, if any, that the party admits are due;
(5) LEQFF Appeals. In appeals arising under the spe-

cial death benefit provision of the Law Enforcement QOfficers’
and Fire Fighters’ Retirement System (chapter 41.26 RCW).
the notice of appeal shall also contain: (a) The time when and
the place where the death occurred: and

(b) the name and address of the decedent’s employer at
the time the injury occurred;

(6) Asbestos Certification Appeals. In appeals arising
under chapter 49.26 RCW concerning the denial, suspension
or_revocation of certificates involving asbestos projects, the
notice of appeal shall also contain; (a) A statement identify-
ing the certification decision appealed from;

(b) The reason why the appealing party considers such
certification decision to be incorrect.

7) WISHA A 1 In appeals arising under the
Washington Industrial Safety and Health Act (chapter 49.17
RCW), the appeal shall also contain: (a) A statement identi-
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fying the citation, penalty assessment, or notice of abatement
date appealed from;:

(b) The name and address of the representative of any
labor union representing any employee who was or who may
be affected by the alleged safety violation(s);

(c) A statement certifying compliance with WAC 263-
12-057;

(8) Other Safety Appeals. In appeals arising under
chapter 49.22 RCW concerning alleged violations of safety
procedures in late night retail establishments, chapter 70.74
RCW concerning alleged violations of the Washington State
Explosives Act, or chapter 88.04 RCW concerning alleged

violations of the Charter Boat Safety Act, the notice of appeal
shall also contain: (a) A statement identifying the citation,
penalty assessment, or notice of abatement date appealed
from;:

(b) The name and address of the representative of any
labor union representing any employee who was or who may
be affected by the alleged safety viglation or violations;

(c) A statement certifying compliance with WAC 263-
12-057.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-060 Filing appeals—Limitation of
time. (1) In cases arising under the Industrial Insurance Act,
or the Worker and Community Right to Know Act, ((erthe

5)) the notice of appeal
shall be filed within sixty days from the date the copy of the
order, decision or award of the department was received by
the appealing party, except ((as-feHows:

£5)y4)) an appeal from an order or decision making
demand for repayment of sums paid to a provider of medical,
dental, vocational or other health services shall be filed
within twenty days from the date the order or decision was
received by the provider((s)).

(2) ((Aﬁeﬁﬂfed—by—ﬂae—pfewﬁem—ef—RGW—m
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director Efg the .d;'pm. tme IF b furth E] orking days fi E_')’)‘
In appeals arising under the Crime Victims Compensation
Act (chapter 7.68 RCW), the notice of appeal shall be filed
within ninety days from the date the copy of the order, deci-
sion or award of the department was received by the appeal-
ing party.

(3) ((Appeatsfrom-eertifieation-deeisions-under chapter

4926 RCW-or-eitation—abatement period-or-penalty-assess-
Fents 'tll' © l I”F 5“22 ll;F SFl'lli‘ be-fil E] i-the man;na
4917 140-and-WAC263-12-068(2)-)) In appeals from a

notice of assessment arising under chapter 51.48 RCW. the
notice of appeal shall be filed within thirty days from the date

the notice of assessment was served.

-)) In appeals arising under the Washington Industrial
Safety and Health Act (chapter 49.17 RCW), the appeal shall
be initiated by giving the director of the department of labor
and industries notice of intent to appeal within fifteen work-
ing days from the date of notification of such citation, abate-
ment period or penalty assessment. If the director does not
reassume jurisdiction over the matter to which notice of
intent to appeal is given, the department shall promptly trans-
mit the notice of intent to appeal together with the depart-
ment’s record in the matter to the board, whereupon the mat-
ter shall be deemed an appeal before the board. If the director
reassumes jurisdiction pursuant to a notice of intent to appeal,
there shall be, within thirty working days of such reassump-
tion or within the extended redetermination period up to an
additional fifteen working days upon agreement of all parties
to the appeal, a further determinative order issued in the mat-
ter. Any appeal from such further determinative order must
be made directly to the board, with a copy filed with the
director of the department, within fifteen working days from
the date of notification of such further determinative order.

(5) In appeals_arising under chapter 49.26 RCW con-
cerning the denial, suspension_or revocation of certificates
involving asbestos projects or in appeals arising under chap-
ter 49.22 RCW concerning alleged violations of safety proce-
dures in late night retail establishments, chapter 70.74 RCW
concerning alleged violations of the Washington State Explo-
sives Act, or chapter 88.04 RCW concerning alleged viola-
tions of the Charter Boat Safety Act, the notice of appeal shall
be filed in the manner and within the time allowed for filing
appeals under RCW 49.17.140 and WAC 263-12-060(3).

(6) The board shall forthwith acknowledge receipt of any
appeal filed with the board and the board’s stamp placed
thereon shall be prima facie evidence of the date of receipt.
The board may thereafter require additional copies to be
filed.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.
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Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-090 Conferences—Notice of confer-
ences. Once an appeal has been granted, it shall be assigned
to an industrial appeals judge with direction to conduct a set-
tlement conference or a conference to schedule the appeal for
hearing. If a conference is scheduled in a case, it shall be
upon written notice to all parties specifying ((the-trdustrial

3 i )) the time
and place set for such conference, and such notice shall be
mailed not less than seven days prior to the date of the confer-
ence, unless such notice is waived by all parties. The indus-
trial appeals judge assigned to conduct hearings in an appeal
or his or her designee shall conduct the conference at which
hearings are scheduled.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-093 Conferences—Disposition of
appeals by agreement. (1) If an agreement concerning final
disposition of any appeal is reached by all the parties present
or represented at a conference, an order shall be issued in
conformity ((therewith)) with their agreement, providing the
board finds ((satd)) the agreement is in accordance with the
law and the facts.

(a) In industrial insurance cases, if an agreement con-
cerning final disposition of the appeal is reached by the
employer and worker or beneficiary at a conference at which
the department is represented, and no objection ((thereto)) is
interposed by the department, an order shall be issued in con-
formity ((therewith)) with their agreement, providing the
board finds that ((said)) the agreement is in accordance with
the law and the facts. If an objection is interposed by the
department on the ground that ((satd)) the agreement is not in
accordance with the law or the facts, a hearing shall be sched-
uled.

(b) In cases involving the Washington Industrial Safety
and Health Act, an agreement concerning final disposition of
the appeal among the parties must include regardless of other
substantive provisions covered by the agreement: ((€8))) (i)
A statement reciting the abatement date for the violations
involved, and ((€8)) (i1} ((#)) A statement confirming that the
penalty assessment for contested and noncontested violations
has ((been-paid)) or will be paid.

(c) Where all parties concur in the disposition of an
appeal but the industrial appeals judge is not satisfied that the
agreement is in conformity with the facts and the law or that
the board has jurisdiction or authority to order the relief
sought, the industrial appeals judge may require such evi-
dence or documentation ((as—is-deemed)) necessary to ade-
quately support the agreement in fact and/or in law.

(2) All agreements reached at a conference concerning
final disposition of the appeal shall be stated on the record by
the industrial appeals judge and the parties shall indicate their

Proposed
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concurrence on the record. The record may either be tran-
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AMENDATORY SECTION (Amending WSR 91-13-038,

scribed by a court reporter or recorded and certified by the

industrial appeals judge conducting the conference.
((é}—@fdlﬂafﬁy—aﬁ—agfeeﬂaem—eeﬂeemmg—ﬁfmmpesf-

&&eﬂded-byha-l-l—&gfeemg—par-ﬁes—)) The mdustrlal appeals
Jjudge may, ((hewewes;)) in his or her discretion accept ((the))
an agreement for submission to the board in the absence of
one or more of the parties from the conference, or without
holding a conference.

(a) In such cases the agreement ((shaH)) may be con-
firmed in writing by the parties to the agreement not in atten-
dance at a conference, except that the written confirmation of
a party to the agreement not in attendance at a conference will
not be required where the industrial appeals judge is satisfied
of the concurrence of the party or that the party received
notice of the conference and ((ekese)) did not ((te)) appear. .

{b) In cases where no conference has been held but the
parties have informed the judge of their agreement, yet no
written confirmation has been received, the judge may submit

ajudge’s report of proceedings which encompasses the agree-
ment. The judge will submit copies of the report to the par-
ties and. if no objection is received within ten days, the agree-
ment may be submitted to the board for approval.

(3) In the event concurrence of all affected employees or
employee groups cannot be obtained in cases involving
agreements for final disposition of appeals under the Wash-
ington Industrial Safety and Health Act, a copy of the pro-
posed agreement shall be posted by the employer at each
establishment to which the agreement applies in a conspicu-
ous place or places where notices to employees are customar-
ily posted. The agreement shall be posted for ten days before
it is submitted to the board for entry of the final order. The
manner of posting shall be in accordance with WAC 296-
350-400 (4) and (5). If an objection to the agreement is inter-
posed by affected employees or employee groups prior to
entry of the final order of the board, further proceedings shall
be scheduled.

((633)) (4) The parties present at a conference may agree
to a vocational evaluation or a further medical examination of
a worker or crime victim, including further evaluative or
diagnostic tests, except such as require hospitalization, by
medical or vocational experts acceptable to them, or to be
selected by the industrial appeals judge. In the event the par-
ties agree that an order on agreement of parties or proposed
decision and order may be issued based on the report of voca-
tional evaluation or medical examination, the industrial
appeals judge may arrange for evaluation or examination and
the board will pay reasonable and necessary expenses
involved. Upon receipt by the board, copies of the report of
such examination or evaluation will be distributed to all par-
ties represented at the conference and further appropriate pro-
ceedings will be scheduled or an order on agreement of par-
ties or proposed decision and order issued. If the worker or
crime victim fails to appear at the evaluation or examination,
the party or their representative may be required to reimburse

the Board for any fee charged for their failure to attend.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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filed 6/14/91, effective 7/15/91)

WAC 263-12-095 Conference procedures. (1) Sched-
uling information. If no agreement is reached by the parties
as to the final disposition of an appeal, the industrial appeals
Jjudge presiding at a settlement conference may direct that the
appeal be assigned to an industrial appeals judge for the pur-
pose of scheduling and conducting a hearing in the appeal.
Any industrial appeals judge assigned to conduct proceedings
in an appeal, or his or her designee may elicit from the parties
such information as is necessary and helpful to the orderly
scheduling of hearing proceedings and as may aid in expedit-
ing the final disposition of the appeal.

(2) Prehearing matters. At any proceeding a stipulation
of facts may be obtained to show the board’s jurisdiction in
the matter. In addition, agreement as to the issues of law and
fact presented and the simplification or limitation thereof
may be obtained. The industrial appeals judge may also
determine: (a) ((¢)) The necessity of amendments to the
notice of appeal or other pleadings; (b) ((determine)) the pos-
sibility of obtaining admissions of facts and authenticity of
documents which will avoid unnecessary proof((;)); (c) the
admissibility of exhibits((;))._(d) a stipulation as to all or part
of the facts in the case((5)).(e) obtain information as to the
number of expert and lay witnesses expected to be called by
the parties and their names when possible, the place or places
where hearings will be required. the approximate time neces-

sary for the presentation of the evidence of the respective par-
ties. and all other information which may aid in the prompt
disposition of the appeal: (f) the limitation of the number of
witnesses((5)).(g) the need for interpretive services; (h) ((and
the)) exchange of medical and vocational reports and other
relevant documents; (i) receive and rule on motions pertain-
ing to pre-hearing discovery. These include ((ireluding))
motions.by a party for a vocational evaluation of a claimant
which may be granted upon a showing of surprise which ordi-
nary prudence could not have guarded against or upon an
equivalent showing of circumstances constituting good cause
and upon notice to all parties of the time, place, manner, con-
ditions, and scope of the evaluation and the person or persons
by whom it is to be made, provided that the industrial appeals
Judge shall impose all conditions necessary to avoid delay
and prejudice in the timely completion of the appeal((-ebtain

(3) ((Statement-onther)) Record of results of confer-
ences. The results of ((sueh)) any conferences ((preeeed-
tags)) shall be stated on the record. The record may be a tran-
script of the proceeding, a judge’s report of proceedings.
and/or written interlocutory order. ((ané-)) The ((statement))
record shall include, where applicable, agreements concern-
ing issues, admissions, stipulations, witnesses, time and loca-
tion of hearings, the issues remaining to be determined, and
other matters that may expedite the hearing proceedings. The
statement of agreement and issues, and rulings of the indus-




Washington State Register, Issue 00-18

trial appeals judge, shall control the subsequent course of the
proceedings, subject to modification ((te-prevent-manifest
injustiee)) by the industrial appeals judge or by interlocutory
review pursuant to WAC 263-12-115(6).

(4) Failure to supply information. If any party fails to
supply the information reasonably necessary to schedule the
hearing in a case, the board or the industrial appeals judge
may suspend setting a hearing pending receipt of the required
information, or may impose such conditions upon the presen-
tation of evidence by the defaulting party as may be deemed
appropriate.

(5) Admissibility of matters disclosed at conference.
If no agreement of the parties is reached resolving all issues
presented, no offers of settlement, admissions, or statements
made by any party shall be admissible at any subsequent pro-
ceeding unless they are independently admissible therein.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 11, filed
1/18/82)

WAC 263-12-100 Hearings—Notice of hearing. (1)
Time. In those cases that proceed to hearing, the board shall
mail notice ((thereof)) of scheduled hearings to all parties at
their last known address as shown by the records of the board
or department of labor and industries not less than fifteen
days prior to the hearing date: ((Previded—Fhatthe-h)) Hear-
ings may be held on less than fifteen days’ notice upon agree-
ment of all parties that have ((theretefere)) made an appear-
ance in the appeal.

(2) Contents. The notice shall identify the appeal to be
heard, the names of the parties to the appeal and their repre-
sentatives, if any, and shall specify the time and place of

hearlng((—eege&yer—wﬁ{#w-eﬂdeﬂe&w%wh-&hall—be-e*peeied
to-be-presented-thereat)).

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-115 Procedures at hearings. (1) Indus-
trial appeals judge. All hearings shall be conducted by an
industrial appeals judge who shall conduct the hearing in an
orderly manner and rule on all procedural matters, objections
and motions.

(2) Order of presentation of evidence.

(a) In any appeal under either the Industrial Insurance
Act, the Worker and Community Right to Know Act or the
Crime Victims Compensation Act, the appealing party shall
initially introduce all evidence in his or her case-in-chief
except that in an appeal from an order of the department that
alleges fraud the department or self-insured employer shall
initially introduce all evidence in its case-in-chief.

(b) In all appeals subject to the provisions of the Wash-
ington Industrial Safety and Health Act, the department shall
initially introduce all evidence in its case-in-chief.

(c) After the party with the initial burden has presented
his or her case-in-chief, the other parties may then introduce

WSR 00-17-143

the evidence necessary to their cases-in-chief. In the event
there is more than one other party, they may either present
their cases-in-chief successively or may join in their presen-
tation. Rebuttal evidence shall be received in the same order.

Witnesses may be called out of turn in contravention of
this rule only by agreement of all parties.

(3) Objections and motions to strike. Objections to the
admission or exclusion of evidence shall be in short form,
stating the legal grounds of objection relied upon. Extended
argument or debate shall not be permitted.

(4) Rulings. The industrial appeals judge on objection or
on his or her own motion shall exclude all irrelevant or

"unduly repetitious evidence and statements that are inadmis-

sible pursuant to WAC 263-12-095(5). ((a)) All rulings upon
objections to the admissibility of evidence shall be made in
accordance with rules of evidence applicable in the superior
courts of this state.

(5) Interlocutory appeals to the board - Confidential-
ity of trade secrets. A direct appeal to the board shall be
allowed as a matter of right from any ruling of an industrial
appeals judge adverse to the employer concerning the confi-
dentiality of trade secrets in appeals under the Washington
Industrial Safety and Health Act.

(6) Interlocutory review by a chief industrial appeals
judge.

(a) Except as provided in ((W-AC26342-115)) subsec-
tion (5) of this section interlocutory rulings of the industrial
appeals judge are not subject to direct review by the board. A
party to an appeal or a witness who has made a motion to
quash a subpoena to appear at board related proceedings, may
within five working days of receiving an adverse ruling from
an industrial appeals judge request a review ((ef-sueh-ruling))
by a chief industrial appeals judge or his or her designee.
Such request for review shall be in writing and shall be
accompanied by an affidavit in support ((thereef)) of the
request and setting forth the grounds ((therefer)) for the
request, including the reasons for the necessity of an immedi-
ate review during the course of conference or hearing pro-
ceedings. Within ten working days of receipt of the written
request, the chief industrial appeals judge, or designee, may
decline to review the ruling based upon the written request
and supporting affidavit; or, after such review as he or she
deems appropriate, may either affirm or reverse the ruling, or
refer the matter to the industrial appeals judge for further con-
sideration.

(b) Failure to request review of an interlocutory ruling
shall not constitute a waiver of the party’s objection, nor shall
an unfavorable response to the request preclude a party from
subsequently renewing the objection whenever appropriate.

(c) No'conference or hearing shall be interrupted for the
purpose of filing a request for review of the industrial appeals
judge’s rulings; nor shall any scheduled proceedings be can-
celed pending a response to the request.

(7) Recessed hearings. Where, for good cause, all par-
ties to an appeal are unable to present all their evidence at the
time and place originally set for hearing, the industrial
appeals judge may recess the hearing to the same or a differ-
ent location so as to insure that all parties have reasonable
opportunity to present their respective cases. No written
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"notice of hearing” shall be required as to any recessed hear-
ing. ' :

(8) Failure to present evidence when due. If any party
is due to present certain evidence at a hearing or recessed
hearing and, for any reason on its part, fails to appear and
present.such evidence, the industrial appeals judge may con-
clude the hearing and issue a proposed decision and order on
the record, or recess or set over the proceedings for further
hearing for the receipt of such evidence.

(9) Evidence by deposition. When a hearing is recessed
or set over pursuant to ((WAE26342-15)) subsection (7) or
(8) of this section, or if a party volunteers or desires to take
the testimony of any witness in a proceeding by deposition,
or if the admission of evidence cannot otherwise be accom-
plished in a reasonably timely manner, the industrial appeals
Judge may permit or require the perpetuation of testimony by
deposition regardless of the witness’ availability to testify at
the hearing or at a future recessed hearing. Such ruling may
only be given after the industrial appeals judge gives due con-
sideration to: (a) The complexity of the issues raised by the
appeal, (b) the desirability of having the witness’ testimony
presented at a hearing, (c) the costs incurred by the parties in
complying with the ruling, and (d) the fairness to the parties
in complying with the ruling. The industrial appeals judge
may require that depositions be taken and published within
prescribed time limits, ((with-each-party bearing-its-own
eosts;)) which time limits may be extended by the industrial
appeals judge for good cause. Each_party shall bear its own
costs, except when appropriate the industrial appeals judge
may allocate costs to parties or their representatives, The
deposition must be transcribed in a reproducible format or it
may be excluded from the record.

(10) Procedure at deposition. Unless the parties stipu-
late or the industrial appeals judge determines otherwise, all
depositions permitted to be taken for the perpetuation of tes-
timony shall be taken subject to the following conditions: (a)
That all motions and objections, whether to form or other-
wise, shall be raised at the time of the deposition, and if not
raised at such time shall be deemed waived; (b) that all exhib-
its shall be marked and identified at the time of the deposition
and, if offered into evidence, appended to the deposition; (c)
that the deposition be published, without necessity of further
conference or hearing, at the time it is received by the indus-
trial appeals judge; (d) that all motions and objections raised
at the time of the deposition shall be ruled upon by the indus-
trial appeals judge in the proposed decision and order; and (e)
that the deposition may be appended to the record as part of
the transcript, and not as an exhibit, without the necessity of
being re-typed into the record.

(11) Offers of proof in colloquy. When an objection to
a question is sustained an offer of proof in question and
answer form shall be permitted unless the question is clearly
objectionable on any theory of the case.

Reviser’s note: The typographical errors in the above section occurred

in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amendlng Order 12, filed
12/2/82)

WAC 263-12-120 Additional evidence by industrial
appeals judge. The industrial appeals judge may, when all
parties have rested, present such evidence, in addition to that
presented by the parties, as deemed necessary to decide the
appeal fairly and equitably, and in the exercise of this power,
a physical, mental or vocational examination or evaluation of
a worker by one or more medical or vocational experts may
be ordered to be conducted at the board’s expense. Any such
evidence secured and presented by the industrial appeals
judge shall be presented in an impartial manner, and shall be
received subject to full opportunity for cross-examination by
all parties. If a party desires to present rebuttal evidence to
any evidence so presented by the industrial appeals judge,
((he)) the party shall make application ((therefer)) immedi-
ately followmg the conclusmn of such ev1dence ((Sueh

pl-aee—fer—pfesemaﬁen—ef—sueh—feb&&al—eﬂdenee—))

AMENDATORY SECTION (Amending Order 4, filed

6/9/72)

WAC 263-12-135 Record. The record in any contested
case shall consist of the order of the department, the notice of
appeal therefrom, all orders issued by the board (including
litigation orders and judge’s report of proceeding), responsive
pleadings, if any, and notices of appearances, and any other
written applications, motions, stipulations or requests duly
filed by any party. Such record shall also include all deposi-
tions, the transcript of testimony and other proceedings at the
hearing, together with all exhibits offered. No part of the
department’s record or other documents shall be made part of
the record of the board unless offered in evidence.

AMENDATORY SECTION (Amending WSR 95-02-065,
filed 1/3/95, effective 2/3/953)

WAC 263-12-140 Proposed decisions and orders.
Upon completion of the record ((and-submission-of the-issues
for-deeiston-and-order—the)) an industrial appeals judge shall
enter a proposed decision and order which shall be in writing
and contain findings of fact and conclusions of law as to each
contested issue of fact and law, as well as the order based
thereon((s-and-e))._Copies ((thereof)) of the proposed deci-
sion and order shall be mailed ((by-the-beard)) to each party
to the appeal and to his or her attorney or representative of
record.

AMENDATORY SECTION (Amending WSR 91-13-038,
filed 6/14/91, effective 7/15/91)

WAC 263-12-145 Petition for review. (1) Time for fil-
ing. Within twenty days from the date of communication of
the proposed decision and order to the parties or their repre-
sentatives of record, any aggrieved party ((aggrieved
thereby)) may file with the board a written petition for
review. ((In-the-eventsueh)) When a petition for review is
filed, the failure of any party not aggrieved by the proposed
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decision and order to file a petition for review shall not be
deemed a waiver by such party of any objections or irregular-
ities disclosed by the record.

(2) Extensions of time. The board may extend the time
for filing a petition for review ((en-applieatien)) upon written
request of a party filed within twenty days from the date of
communication of the proposed decision and order to the par-
ties or their representatives of record. Such extension of time,
if granted, will apply to all parties to the appeal. Further
extensions of time beyond any initial extension may be
allowed only if (a) an application for further extension is filed
within twenty days from the date of communication of the
proposed decision and order to the parties or their representa-
tives of record or (b) the board, on its own motion or at the
request of a party, acts to further extend the time for filing a
petition for review before the prior extended time for filing a
petition for review has expired.

(3) Contents. ((Sueh)) A petition for review shall set
forth in detail the grounds ((thereferand-the)) for review. A
party ((erparties)) filing ((the-same-shal-be-deemed-to-have
waived)) a petition for review waives all objections or irreg-
ularities not specifically set forth therein. A general objection
to findings of fact on the ground that the weight of evidence
is to the contrary shall not be considered sufficient compli-
ance, unless the objection shall refer to the evidence relied

upon in support thereof. A general objection to all eviden-
tiary rulings adverse to the party shall be considered adequate
compliance with this rule. If legal issues are involved, the
petition for review shall set forth the legal theory relied upon
and citation of authority and/or argument in support thereof.
((n-erderto-facilitate-preparation-of such-petittonforreview
wsufficientdetailt)) The board shall, ((en)) at the request of

any party, ((serveupon—saidparty)) provide a copy of the

transcript of testimony and other proceedings at the hearing((

provided-that-sueh)). The requesting party shall sign an
acknowledgement that receipt ((thereef)) of the transcript of
proceedings shall constitute compliance by the board((-in-the

eventof anappealte-superioreeurt)) with any statute requir-

ing service on ((said)) the party of a certified copy of the tes-

tlmony ((Wﬁ-h—respeet—fe—ruhﬂgs—eeﬁeemmg—adimssmﬂ—ef

w-kh—t-his—fule:))
(4) Action by board on petition for review. (a)
((WHthintwenty-days—=a)) After receipt of a petition for

review, the board shall enter an order within twenty days

either;_(i) denying the petition for review, in which case the
proposed decision and order shall become the final order of
the board, or (ii) granting the petition for review, in which
case the board shall within one hundred and eighty days from
the date the petition for review was filed issue a final decision
and order based upon its review of the record ((er-any-part
thereof-deemed-neeessary:)). (b) After twenty days of
receipt, ((Provided—Fhatt)) If a petition for review is not
acted upon by the board ((within-twenty-days-from-the-date-tt
is—fHeds)) it shall be deemed to have been granted. (c)
Remands for further hearing. After review of the record, the
board may set aside the proposed decision and order and
remand the appeal to the hearing process, with instructions to
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the industrial appeals judge to whom the appeal is assigned

on remand to ((sehedu%e—&-ﬁ&ﬁher—he&rmg—fer—fhe—ptﬁpes&ef

ewéenee—shﬁl-l-have—beefﬁeeewed-)) dlspose of the matter in
any manner consistent with WAC 263-12.

(5) Reply to petition for review. Any party may, within
ten days of receipt of the board’s order granting review, sub-
mit a reply to the petition for review, a written brief, or a
statement of position regarding the matters to which objec-
tions were made, or the board may, on its own motion,
require the parties to submit written briefs or statements of
position or to appear and present oral argument regarding the
matters to which objections were made, within such time and

on such terms as may be prescnbed ((h—sueh—rns&mees—eep-
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)
[Filed August 22, 2000, 3:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
08-084.

Title of Rule: Chapter 388-160 WAC, Overnight youth
shelters.

Proposed
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Purpose: Clarify the language of the licensing require-
ments for overnight youth shelters. The rules also meet the
intent of the Governor’s Executive Order 97-02.

Statutory Authority for Adoption: RCW 74.15.030.

Statute Being Implemented: Chapter 74.15 RCW.

Summary: The clear language and format change will
lead to overall clarification of the chapter. The addition of
the FBI fingerprinting places state statute and agency policy
into WAC. The addition of the qualifications for the lead
counselor section consolidates those requirements in one sec-
tion rather [than] sprinkled throughout the chapter.

Reasons Supporting Proposal:  Overall clarity, effi-
ciency and effectiveness of the overnight youth shelter regu-
lations will be achieved.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jean L. Croisant, P.O. Box 45710,
Olympia, WA 98504-5710, (360) 902-7992; and Enforce-
ment: Division of Licensed Resources.

Name of Proponent: Department of Social and Health
Services, Children’s Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 388-160-0125, this rule adds qualifications of
a lead counselor. This rule more clearly defines the lead
counselor responsibilities and places this requirement in one
section rather [than] in several as they are currently. ,

WAC 388-160-0175, this rule adds FBI criminal history
check for those individuals who have lived in the state less
than three consecutive years prior to application.

The anticipated effect will be the overall clarification of
the requirements of overnight youth shelters. The more
clearly written question and answer format will be consistent
with the changes being made in the licensing requirements
for other group facilities for children and youth. It is antici-
pated there will be greater compliance with the rules and
fewer corrective action plans needed as a result of the
changes.

Proposal Changes the Following Existing Rules: The
FBI criminal history check has been state statute and agency
policy since 1995 and is now being codified. This will pro-
vide clarity and ease in locating rules that apply to providers
regulated by this chapter.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules do
not have an economic impact on small businesses. Overnight
youth shelters are nonprofit organizations/agencies. No
small business economic impact statement is required.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule changes for chapter 388-160 WAC, Overnight
youth shelters, are "significant legislative rules" as defined in
RCW 34.05.328 and therefore require a cost benefit analysis
(CBA). A copy of the CBA may be requested by contacting
Jean L. Croisant at Children’s Administration, P.O. Box
45710, Olympia, WA 98504-5710, (360) 902-7992, or
loje300@dshs.wa.gov. ' '

Hearing Location: The hearing will be conducted using
Washington Interactive Technologies’ videoconferencing
service. There will be four sites available for simultaneous
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hearing: SPOKANE, 1101 North Argonne, Suite 109, Spo-
kane, WA 99201, (509) 921-2371; RENTON, 1107 S.W.
Grady Way, Suite 112, Renton, WA 98055, (425) 277-7290;
TRICITIES, 8551 West Gage Boulevard, Suite H, Kennewick,
WA 99336, (509) 734-7180; and LACEY, DIS Interactive
Technologies, 710 Sleater-Kinney Road S.E., Suite Q, Lacey,
WA 98504, (360) 407-9487; on October 26, 2000, at 1:30.
Please contact Kelly Cooper, DSHS Rules Coordinator, at
(360) 664-6094 for directions. ‘

Assistance for Persons with Disabilities: Contact Kelly
Cooper, DSHS Rules Coordinator, by October 19, 2000,
phone (360) 664-6094, TTY (360) 664-6178, e-mail myer-
cme@dshs.wa.gov [coopekd @dshs.wé.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by October 26, 2000.

Date of Intended Adoption: No sooner than October 27,
2000.

August 18, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

Chapter 388-160 WAC

(MINIMUM-EHCENSING REQUIREMENTS-FOR))

OVERNIGHT YOUTH SHELTERS '

PURPOSE AND DEFINITIONS

NEW SECTION

WAC 388-160-0005 Authority. The following mini-
mum licensing requirements for overnight youth shelter rules
are adopted under chapter 74.15 RCW.

NEW SECTION

WAC 388-160-0015 What is the purpose of overnight
youth shelters? (1) The purpose of overnight youth shelters
is to provide youth with an emergency sleeping arrangement.

(2) The overnight youth shelter may4be licensed to pro-
vide care for one of the following categories of youth:

(a) Children from thirteen through seventeen years of
age; or

(b) Youths sixteen through twenty years of age.

NEW SECTION

WAC 388-160-0025 What deﬁnitions apply to this
chapter? The following definitions are helpful in under-
standing these rules:

"Capacity” means the maximum number of children a
facility is licensed to care for at a given time.

"Department” means the department of social and
health services (DSHS).

"DLR" means the division of licensed resources.
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"I'" or "you" refers to anyone who operates an over-
night youth shelter.

"Overnight youth shelter' or "OYS" means a licensed
facility operated by a nonprofit agency that provides over-
night shelter to homeless or runaway youth. Overnight youth
shelters do not provide residential care during daytime hours.

"We" refers to the department, including DLR licen-
SOors. .

"Youth' means an individual who is under twenty-one
years old.

GENERAL PROGRAM AND SERVICES

NEW SECTION

WAC 388-160-0035 Does the department put limita-
tions or conditions on a person who is licensed? Even if we
approve you for an overnight license youth shelter, we may
put limitations or conditions on the license to ensure youth’s
safety and health.

NEW SECTION

WAC 388-160-0045 Does the department make
exceptions to the licensing requirements? (1) We may
make exceptions to licensing requirements for good cause if
you ensure the safety and wellbeing of the persons receiving
care.

(2) You or department staff must request in writing an
exception to licensing requirements before DLR makes an
exception to licensing rules.

(3) Exceptions are approved at the discretion of the
department.

(4) If we approve your request for an exception to our
requirements, we issue a written waiver that is limited to:

(a) A specific purpose or child; and

(b) A specified period of time which does not exceed the
expiration date of your license.

(5) You must keep a copy of the approved waiver for
your files.

(6) Along with a waiver, we may limit or restrict a
license issued to you.

(7) You do not have the right to appeal a denial of your
request for an exception to the requirements.

NEW SECTION

WAC 388-160-0055 What services must be offered at
a shelter? (1) At a minimum, all overnight youth shelters
must offer the following services to all clients:

(a) A client identification and intake assessment includ-
ing:

(i) Emergency contacts (phone numbers);

(ii) Areas of possible problems, such as school status,
medical problems, family situation and suicide evaluation;

(1ii) History of assaultive or predatory behavior; and

(iv) Drug/alcohol involvement.

(b) Individual crisis intervention;
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(c) Assistance in accessing emergency resources, includ-
ing child protective services (CPS) and emergency medical
services; and

(d) Resource information.

(2) An overnight youth shelter must provide (as needed)
information about:

(a) Educational or vocational services;

(b) Housing;

(c) Medical care or services;

(d) Substance abuse services;

(e) Mental health services;

(f) Other treatment agencies;

(g) Food programs; and

(h) DSHS services.

(3) If the overnight youth shelter cannot directly provide
these services, staff must have information on referrals to
programs or organizations that would provide these services
to clients.

NEW SECTION

WAC 388-160-0065 What must I include in the
assessment when a youth first enters a shelter? (1) When a
youth first enters an overnight youth shelter, you must:

(a) Determine whether the parents are aware of the
whereabouts of the youth;

(b) Determine whether an adult contact exists;

(c) Notify the police or children’s administration intake
of any unaccompanied child twelve years of age or younger
who is requesting service.

(2) As part of the initial assessment, you must also assess
the youth’s:

(a) Recent history;

(b) Outstanding warrants;

(c) Physical and medical needs, including medication;

(d) School status;

(e) Immediate needs for counseling; and

(f) Options for the near future.

NEW SECTION

WAC 388-160-0075 How does the department decide
how many youth I may serve in my shelter? (1) We
approve the number of youth that your overnight youth shel-
ter may serve based on our evaluation of the following fac-
tors:

(a) Physical accommodations in your overnight youth
shelter;

(b) The number of staff and volunteers available for pro-
viding care;

(c) The skills of your staff and volunteers; and

(d) The ages and characteristics of the people you are
serving.

(2) Based on our evaluation, we may license you for the
care of fewer persons than you would normally serve in your
category.
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STAFF QUALIFICATIONS AND STAFFING RATIOS

NEW SECTION

WAC 388-160-0085 How old do I have to be to apply
for a shelter license? You must be at least twenty-one years
old to apply for a license for an overnight youth shelter;
except that staff may be nineteen or twenty if involved in an
internship program through a college or university program.

NEW SECTION

WAC 388-160-0095 What qualifications do I need to
provide care to youth at an overnight youth shelter? If
you are requesting a license or a position as an employee or
volunteer at an overnight youth shelter, you must meet the
following qualifications:

(1) You, your staff and volunteers must not have a his-
tory of founded child abuse or neglect.

(2) You, your staff and volunteers must pass our back-
ground check.

(3) We may require additional information from you,
your staff or volunteers. We may request this information at
any time and it may include, but is not limited to:

(a) Substance and alcohol abuse evaluations; '

(b) Psychiatric evaluations;

(c) Psycho-sexual evaluations; and

(d) Medical evaluations.

NEW SECTION

WAC 388-160-0105 Who must be on the premises
when youth are present at an overnight youth shelter? (1)
In an open or dormitory type setting, a same gender staff per-
son must be within visual and auditory range of every youth
at all times.

(2) At least one fully trained lead counselor must be on
the premises at all times when youth are present.

(3) A qualified program supervisor must be on call at all
times when the shelter is open or youth are present (see WAC
388-160-0115 for qualifications). The program supervisor
may be on staff, on contract or available by written agree-
ment.

(4) Staff must represent both genders to reflect the popu-
lation of youth in care.

NEW SECTION

WAC 388-160-0115 What qualifications must a pro-
gram supervisor have in order to work in a shelter? Every
overnight youth shelter must have a program supervisor. The
program supervisor must have either a:

(1) Master’s degree in social work or a related field and
one year of experience with high-risk adolescents; or

(2) Bachelor’s degree and three years of experience with
high-risk adolescents.

Proposed

Washington State Register, Issue 00-18

NEW SECTION

WAC 388-160-0125 What qualifications must a lead
counselor have in order to work in a shelter? To work in
an overnight youth shelter, lead counselors must meet the fol-
lowing qualifications:

(1) Be at least twenty-one years of age;

(2) Have at least one year of experience working with
high risk adolescents;

(3) Have completed HIV/AIDS training;

(4) Have completed first aid and CPR; and

(5) Have completed a tuberculin test (as required under
WAC 388-160-0565).

NEW SECTION

WAC 388-160-0135 What minimum qualifications
must child care staff and volunteers have in order to work
in a shelter? (1) All child care staff and volunteers who work
at an overnight youth shelter must be at least twenty-one
years old.

(2) Child care staff and volunteers also must have suc-
cessfully completed:

(a) A background check;

(b) A tuberculin test (as required under WAC 388-160-
0565),

(c) Current first aid and cardio pulmonary resuscitation
(CPR) training; and

(d) HIV/AIDS training.

NEW SECTION

WAC 388-160-0145 What is the required ratio of
staff to youth in a shelter? (1) A shelter licensed for youth
who are thirteen through seventeen years old must have one
staff person to every eight youth.

(2) A shelter licensed for youth who are sixteen through
twenty years old must have one staff person to every six
youth.

(3) A shelter must maintain the staffing ratio while youth
are asleep.

(4) At least one staff person must remain awake while
youth are asleep. Other staff persons may be asleep, but must
be available in the shelter in case of emergency;

(5) Whenever only one staff person is required to be on
duty, a second staff person must be on call.

TRAINING REQUIRED

NEW SECTION

WAC 388-160-0155 What training is required for
shelter staff and volunteers? (1) All overnight youth shelter
staff and volunteers must receive training before providing
care for youth. The overnight youth shelter must ensure that
this training includes, at a minimum, the following subjects:

(a) Job responsibilities;

(b) Facility administration;

(c) Supervision of youth;
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(d) Behavior management training in accordance with
department behavior management guidelines;

(e) Fire safety procedures;

(f) Handling emergency situations;

(g) Current first aid and cardiopulmonary resuscitation
(CPR); and

(h) HIV/AIDS training consistent with the department of
health approved curriculum.

(2) An overnight youth shelter must provide on-going
training to all staff and volunteers.

(a) The training must cover qualifications for each posi-
tion, including supervisory skills, adolescent development
and problems, and the needs of youth.

(b) The shelter’s training must also include, at a mini-
mum, classes addressing:

(i) Sexual abuse;

(ii) Predatory behavior;

(iii) Substance abuse;

(iv) Depression;

(v) Mental health;

(vi) Teen suicide;

(vii) Injurious behavior toward oneself or others; and

(viii) Cultural sensitivity.

(3) New overnight youth shelter staff and volunteers
must work shifts with fully trained staff until all required
training has been completed by the new person.

APPLICATION PROCESS

NEW SECTION

WAC 388-160-0165 How do I apply or reapply for a
license? (1) To apply or reapply for a license, the person or
legal entity responsible for your overnight youth shelter must
send the following information to the DLR licensor:

(a) The application form;

Note: If you are applying for a license renewal, you must
send the application form to the DLR licensor ninety days
prior to the expiration of your current license.

(b) A completed "criminal history and background
inquiry" form from each applicant, staff person, board mem-
ber and volunteer who:

(1) Is at least sixteen years old;

(ii) Is not a foster child or shelter youth; and

(iii) Has unsupervised access to youth.

(c) Written verification of:

(i) A tuberculosis test unless you have religious beliefs
prohibiting the test;

(ii) First-Aid and cardiopulmonary resuscitation (CPR)
training; and .

(iil) HIV-AIDS training.

(2) If any person required to have a background check
has lived in Washington state less than three years immedi-

ately prior to. their application, you must provide us with a

completed FBI fingerprint form for that person.

(3) We may require additional information from you
including, but not limited to:

(a) Substance and alcohol abuse evaluations;

(b) Psychiatric evaluations;
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(c) Psycho-sexual evaluations; and
(d) Medical evaluations.

NEW SECTION

WAC 388-160-0175 May I receive more than one
type of group care license for the same location? (1) If you
have an overnight youth shelter license, you may not hold a
license for any other type of residential care at that location.

(2) Exception: If you make it clear to us that care for
one kind of client does not interfere with the care for another
kind of client, we may consider making an exception to our
rule.

CORRECTIVE ACTION

NEW SECTION

WAC 388-160-0185 When must the department
deny, suspend or revoke a license? A license must be
denied, suspended or revoked if we decide that you are not
providing care for youth in a way that ensures their safety,
health and wellbeing. We must disqualify you for any of the
following reasons: '

(1) You are using illegal drugs, or excessively using
alcohol or prescription drugs.

(2) You have failed your background check (see chapter
388-146 WAC).

(3) You permit or assist in treating people under your
care with cruelty, indifference, abuse, neglect or exploitation.

(4) You, your staff or volunteers have had a license
denied, or revoked by an agency that provides care to youth
or expectant mothers.

(5) You have refused to allow authorized department
staff and inspectors to have requested information or access
to your facility, your files and/or your staff, volunteers and
clients.

(6) You try to get a license by deceitful means, such as
making false statements or leaving out important information
on the application.

(7) You permit or assist in an illegal act on the premises
of an overnight youth shelter. ‘

(8) You repeatedly employ or fail to maintain qualified
or an adequate number of staff to care for the number and
types of youth in your care.

(9) You are unable to manage the property, fiscal respon-
sibilities or staff in your agency.

(10) You knowingly allowed employees or volunteers to
work at your agency who made false statements on their
applications.

NEW SECTION

WAC 388-160-0195 When may the department sus-
pend or revoke my overnight youth shelter license? We
may suspend or revoke your license if you exceed the condi-
tions of your facility license by:

(1) Having more youth than the license allows;
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(2) Having youth with ages different than the license
allows;

(3) Failing to comply with any other licensing require-
ments; or

(4) Failing to provide a safe and healthy environment for
youth in your care.

NEW SECTION

WAC 388-160-0205 How does the department notify
me if they modify, deny, suspend or revoke my license?
We send you a certified letter informing you of our decision
to modify, deny, suspend or revoke your license. In the letter,
we also tell you what you need to do if you disagree with our
decision.

NEW SECTION
WAC 388-160-0215 What may I do if I disagree with

‘the department’s decision to modify, deny, suspend or

revoke my license? You have the right to appeal any deci-
sion the department makes to modify, deny, suspend or
revoke your license.

(1) You may request an administrative hearing if you
disagree with our decision to modify, suspend revoke or
deny your license.

(2) You must request an administrative hearing within
twenty-eight days of receiving a certified letter with our deci-
sion (chapter 34.05 RCW).

(3) You must send a letter to the Office of Administra-
tive Hearings, PO Box 42489, Olympia, WA 98504-2489, 1-
800-583-8271 requesting an administrative hearing. The let-
ter must have the following attachments:

(a) A specific statement of your reasons for disagreeing
with the decision and any laws that relate to your reasons; and

(b) A copy of the certified letter from DLR that you are
disputing.

RECORDKEEPING/REPORTING REQUIRE-
MENTS/PERSONNEL POLICIES/POSTING OF
LICENSE

NEW SECTION

WAC 388-160-0225 What incidents involving youth
must I report? (1) You or your staff must report any of the
following incidents within forty-eight hours to your local
children’s administration child protective services intake
staff:

(a) Any alleged incidents of child abuse or neglect;

(b) Any violations of the licensing requirements;

(c) Death of a child;

(d) Any youth’s suicide attempt that results in injury
requiring medical attention or hospitalization;

(e) Any emergent medical care to any youth in care;

(f) Any use of physical restraint that is alleged improper
or excessive;

(g) Sexual contact between two or more youth;
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(h) Physical assaults between two or more youth that
result in injury requiring off-site medical attention or hospi-
talization; .

(1) Unexpected health problems caused by medications
that require off-site medical attention;

(J) Any medication given incorrectly. that required off-
site medical attention; .

(k) Serious property damage that is a safety hazard and is
not immediately corrected.

(2) You or your staff must report any of the follow1ng
incidents to the youth’s DSHS social worker, if one is
assigned to the youth:

(a) Suicidal ideas, gestures or attempts that do not
require professional medical attention;

(b) Unexpected health problems caused by medication
that do not require professional medical attention;

(c) Any incident of medication incorrectly administered;

(d) Physical assaults between two or more children
resulting in injury that does not require professional medical
attention;

(e) Runaways; and

(f) Use of physical restraints for routine discipline.

NEW SECTION

WAC 388-160-0235 Are there other reporting
requirements? Any occurrence of food poisoning or.com-
municable disease must be reported to the local public health
department, as required by the department of health.

NEW SECTION

WAC 388-160-0245 Do I need to document instances
when physical restraint is used? (1) You must document all
instances of the use of physical restraints. You must keep a
copy of this document at your overnight youth shelter. At a
minimum, you must record:

(a) The youth’s name and age;

(b) The date of the use of the restraint;

(c) The time in and out of the restraint;

(d) The events preceding the behavior that lead to using
the restraint;

(e) The de-escalation methods that were used;

(f) Names of those involved in the restraint and any
observers;

(g) A description of the type of restraint used;

(h) A description of injuries to the youth, or others,
including caregivers;

(i) An analysis of how the restraint might have been
avoided; and

(j) The signature of the person making the report.

(2) Additional information on behavior management and
the use of physical restraints can be obtained from the depart-
ment.

NEW SECTION

WAC 388-160-0255 Do I need to report runaway
youth who stay at the shelter? (1) Within eight hours of
learning that a youth staying at a shelter does not have paren-
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tal permission to be there, shelter staff must report the loca-
tion of the youth to:

(a) The parent;

(b) The law enforcement agency having jurisdiction in
the shelter’s area; or

(c) The department.

(2) The shelter staff must:

(a) Make the report by telephone or other reasonable
means; and

(b) Document the report in writing in the youth’s file.

NEW SECTION

WAC 388-160-0265 What changes to my overnight
youth shelter must I report to my licensor? (1) You must
report to your licensor any changes in the original licensing
application that might cause DLR to reclassify your over-
night youth shelter. Changes include any of the following:

(a) Changes in your location;

(b) Change in the designated space, or phone number;

(c) Changes in the maximum number, age ranges, and
sex of persons you wish to serve;

(d) Changes in the structure of your facility or premises
due to events causing damage such as a fire, or caused by
remodeling; or

(e) Addition of any new staff person, employee or volun-
teer, who might have contact with the youth in care.

(2) A license is valid only for the person or organization
named on the license.

(3) If you operate an overnight youth shelter, you must
also report the following changes to your licensor:

(a) A change of your facility’s chief executive;

(b) The death, retirement, or incapacity of the person
who holds the license;

(c) A change in name of a licensed corporation, or name
by which your facility is commonly known; or

(d) Changes in agency’s articles of incorporation and
bylaws.

NEW SECTION

WAC 388-160-0275 What are the department’s
requirements for keeping client records? (1) Your records
must be kept at your overnight youth shelter and contain, at a
minimum, the following information:

(a) The child’s name and birthdate;

- (b) Admission dates;

(c) Names, address and home and business telephone
numbers of parents or persons to be contacted in case of
emergency;

(d) Dates and kinds of illnesses, accidents, medications
and treatments given at the overnight;

(e) Daily attendance logs, dates of admission, referrals,
dates of exit;

(f) An incident log documenting the use of physical
restraint; and

(g) Other information determined relevant by the depart-
ment.

(2) Identifying and personal information about the youth
must be kept confidential.
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(3) You must keep information about the youth and their
families in a secure place.

NEW SECTION

WAC 388-160-0285 Do I need a citizens’ board for
my overnight youth shelter? (1) Every overnight youth
shelter must have a citizens’ board that complies with laws
and rules for nonprofit boards of directors. If the overnight
youth shelter is part of a larger agency that has a citizens’
board, that board will suffice.

(2) The shelter director must keep the following on file:

(a) A list of all members of the current citizens’ board;
and

(b) A copy of the articles of incorporation filed with the
Secretary of State verifying nonprofit status.

NEW SECTION

WAC 388-160-0295 What personnel policies must I
have? The following requirements apply to licensed over-
night youth shelters.

(1) Each employee or volunteer with unsupervised
access to youth must complete an employment application
and a "criminal history of background inquiry"” form enabling
us to do a background check by the date of hire. Employees
and volunteers are not allowed to have unsupervised access
to youth until the department approves their background
checks.

(2) If you have five or more staff, you must have written
policies describing duties, qualifications, and staff benefits.

NEW SECTION

WAC 388-160-0305 What personnel records must I
keep? You must keep personnel records on file for each staff
person and volunteer for your overnight youth shelter. These
must include:

(1) Anemployment application, including work and edu-
cation history;

(2) Documentation of completed criminal history and
background check form;

(3) A record of a negative Mantoux, tuberculin skin tests
results, X-ray, or an exemption to the skin test or X-ray;

(4) A record of participation in HIV/AIDS education and
training;

(5) A record of participation in staff development train-
ing;

(6) A record of participation in the program’s orientation;

(7) Documentation of a valid food handler permit, when
applicable; and

(8) A record of participation in the current first-aid and
CPR training.

NEW SECTION

WAC 388-160-0315 Where must I post my license?
You must post your license in a place that is easily viewed by
the public.
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NEW SECTION

WAC 388-160-0325 What other information must I
keep readily available? If you operate an overnight youth
shelter, you must have the telephone number of "on-call”
masters or bachelors degree-level persons with other emer-
gency numbers readily available for staff

HEALTH AND GENERAL SAFETY REQUIRE-
MENTS

NEW SECTION

WAC 388-160-0335 Are local ordinances part of
your licensing requirements? Local ordinances (laws), such
as zoning regulations and local building codes, fall outside
the scope of our licensing requirements.

NEW SECTION

WAC 388-160-0345 What fire safety requirements
must I follow to qualify for a license? If you own or operate
an overnight youth sheiter, you must follow the regulations
developed by the Washington state fire marshal’s office. The
regulations are minimum requirements for protecting life and
property against fire. You can find these contained in the cur-
rent state building code.

NEW SECTION

WAC 388-160-0355 Where may my shelter be
located? Your overnight youth shelter must be located on a
well-drained site free from hazardous conditions. The safety
of the youth in care is paramount. You must discuss with the
licensor any potential hazardous conditions, considering the
youth’s ages and behaviors. Some examples of hazards are
natural or man-made water hazards such as lakes or streams,
steep banks, ravines, and busy streets.

NEW SECTION

WAC 388-160-0365 May I have firearms in my over-
night youth shelter? (1) You may not have firearms or other
weapons on the premises.

(2) Firearms and weapons that are confiscated from
youth must be locked up and given to law enforcement offic-
ers as soon as possible.

NEW SECTION

WAC 388-160-0375 What substances are prohibited
at overnight youth shelters? (1) During operating hours
when youth are in care, no staff or volunteers on the premises
or caring for youth off-site may be under the influence of,
consume, or possess alcoholic beverages or illegal drugs.

(2) You must prohibit smoking in:

(a) Your facility while caring for youth; and

(b) Any motor vehicles transporting youth.

(3) You may permit adults to smoke outdoors away from
youth. :
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NEW SECTION

WAC 388-160-0385 What are your requirements for
storing dangerous items? (1) You must store the following
items in a place that is not accessible to youth in care:

(a) Cleaning supplies,

(b) Toxic substances,

(c) Poisons,

(d) Aerosols,

(e) Items with warning labels.

(2) You must label containers filled from a stock supply.
The labels must identify all contents.

(3) Toxic substances must be stored separately from food
items.

NEW SECTION

WAC 388-160-0395 Do I need to have first-aid sup-
plies? You must keep first aid supplies on hand for immedi-
ate use.

NEW SECTION

WAC 388-160-0405 What structural safety require-
ments must my facilities meet? You must keep your equip-
ment and the physical structures in your facility safe and
clean for the youth you serve. Ata minimum you must:

(1) Maintain your buildings, premises, and equipment in
a clean and sanitary condition, free of hazards and in good
repair;

(2) Provide handrails for steps if the department decides
handrails are necessary for safety;

(3) Have emergency lighting devices available and in
operational condition;

(4) Refinish all flaking or deteriorating lead-based paint
with lead-free paint or other nontoxic material for exterior
and interior wall surfaces and equipment.

(5) Have washable, water resistant floors in the facility’s
toilet rooms, kitchen, and other rooms exposed to moisture.

Exception: We may approve washable, short-pile car-
peting that is kept clean and sanitary for your facility’s
kitchen.

(6) Have easy access to rooms occupied by youth in case
an emergency arises.

NEW SECTION

WAC 388-160-0415 What measures must I take for
pest control? You must keep the premises free from pests,
such as rodents, flies, cockroaches, fleas, and other insects
using the least toxic methods.

ROOM REQUIREMENTS

NEW SECTION

WAC 388-160-0425 What are your requirements for
kitchens? You must ensure that a shelter providing food ser-
vice:
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(1) Provides for the proper storage, preparation, and ser-
vice of food to meet the needs of the youth;

(2) Has facilities and implements practices as required
by the rules and regulations of the department of health that
govern food service sanitation.

NEW SECTION

WAC 388-160-0435 What are the requirements for
bedrooms in shelters? You must comply with the following
requirements for bedrooms:

(1) Provide sleeping areas at least fifty square feet per
occupant of unobstructed floor area with a ceiling height of at
least seven feet, six inches;

(2) Not use hallways and kitchens as sleeping rooms;

(3) Maintain a space that is at least thirty inches between
sleeping youths;

(4) Provide sleeping areas separated by a visual barrier
five feet high or more for gender; and

(5) Separate youth under eighteen years old from youth
who are eighteen through twenty years old by having a staff
or volunteer supervise open space or have a physical barrier
to prevent contact.

NEW SECTION

WAC 388-160-0445 What are your requirements for
bedding? (1) An overnight youth shelter providing youth
with sleeping equipment and bedding must keep the equip-
ment and bedding in good repair, clean, and sanitary.

(2) The shelter must accept the use of sleeping and bed-
ding equipment that is personally provided by the youth if it
is not a health or safety risk.

TELEPHONE/LIGHTING/VENTILA-
TION/WATER/LAUNDRY/SEWAGE

NEW SECTION

WAC 388-160-0455 What telephone requirements
must I follow? We have two requirements for the telephone
that you must meet at your overnight youth shelter.

(1) You must have at least one telephone on the premises
for incoming and outgoing calls. The telephone must be
accessible for emergency use at all times.

(2) You must post emergency phone numbers next to the
phone.

NEW SECTION

WAC 388-160-0465 What are the lighting require-
ments for my overnight youth shelter? You must locate
light fixtures and provide lighting that promote good visibil-
ity and comfort for the youth.

NEW SECTION

WAC 388-160-0475 What are the requirements
about drinking water? You must provide:
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(1) A public water supply or a private water supply
approved by the local health authority at the time of licensing
or relicensing; and

(2) Disposable paper cups, individual drinking cups or
glasses, or inclined-jet drinking type drinking fountains.

NEW SECTION

WAC 388-160-0485 What are your requirements for
laundry facilities? We have specific requirements for laun-
dry facilities at your overnight youth shelter. You must:

(1) Have separate and adequate facilities for storing
soiled and clean linen.

(2) Provide adequate laundry and drying equipment or
make other arrangements for getting laundry done on a regu-
lar basis.

(3) Locate laundry equipment in an area separate from
the kitchen.

NEW SECTION

WAC 388-160-0495 What are the requirements for
washing clothes? You must sanitize laundry contaminated
with urine, feces, lice, scabies, or other potentially infectious
materials through temperature or chemical measures.

NEW SECTION

WAC 388-160-0505 What are the requirements for
toilets, sinks, and bathing facilities in shelters? You must
provide:

(1) Two or more indoor flush-type toilets close to hand-
washing sinks with hot and cold running water;

(2) One toilet and sink for the first eight youth, with a
second toilet and sink when four more youth are on the pre-
mises;

(3) Privacy for persons of the opposite sex at toilets and
any bathing facilities;

(4) Hot and cold running water not exceeding one hun-
dred twenty degrees Fahrenheit at handwashing sinks, and
bathing facilities; »

(5) A conveniently located grab bar or nonslip floor sur-
faces in any bathing facilities;

(6) Urinals instead of toilets as long as only urinals do
not replace more than one-third of the total required number
of toilets; and

(7) Dispenser soap and individual towels, disposable

‘towels, or other approved single-use hand drying devices, at

handwashing sinks, and any bathing facilities.

NEW SECTION

WAC 388-160-0515 Do overnight youth shelters
require a housekeeping sink. An overnight youth shelter
must have and use a method of drawing clean mop water and
disposing of wastewater.
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NEW SECTION

WAC 388-160-0525 What are the requirements for
sewage and liquid wastes? You must discharge sewage and
liquid wastes into a public sewer system or into a functioning
septic system.

MEDICAL CARE AND
MEDICATION MANAGEMENT

NEW SECTION

WAC 388-160-0535 What health and emergency pol-
icies and procedures must I have? (1) An overnight youth
shelter must have current written health policies and proce-
dures including, but not limited to:

(a) First aid;

(b) Infection control;

(¢) Care of minor illnesses; and

(d) General -health practices and actions to be taken in
event of medical and other emergencies.

(2) Health policies and procedures must be readily avail-
able for staff orientation and implementation.

NEW SECTION

WAC 388-160-0545 How must I manage medications
for youth at my shelter? An overnight youth shelter must
follow our requirements for managing nonprescription and
prescription medications for youth at the shelter. You must:

(1) Place any medication brought into the shelter by a
youth in locked storage so it is unavailable to other youth in
care;

(2) Supervise youth who take their own medication
according to the prescription or manufacturer’s instructions;
and

(3) Properly dispose of medications that are no longer
being taken.

NEW SECTION

WAC 388-160-0555 What must I do to prevent the
spread of infections and communicable diseases? You
must take precautions to guard against infections and com-
municable diseases infecting the youth in care in your over-
night youth shelter.

(1) Those who have regular contact with children in care
at an overnight youth shelter must have a tuberculosis skin
test by the Mantoux method. They must have this skin test
prior to being licensed, employed, or volunteering.

(2) Persons whose tuberculosis skin test is positive must
have a chest x-ray within ninety days following the skin test.

(3) Exception: We do not require any entry test if:

(a) A person has a tuberculosis skin test that has been
documented as negative within the past six months; or

(b) A physician indicates that the test is medically unad-
visable.

(4) We will not require retesting unless a person believes
they have been exposed to someone with tuberculosis or if
testing is recommended by their health care provider.
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(5) You must keep a record of skin test results, x-rays, or
exceptions to this requirement in the individual’s personnel
file at your facility.

FOOD

NEW SECTION

WAC 388-160-0565 What nutritional guidelines
must I follow? An overnight youth shelter providing meals
must consider the age, cultural background, and nutritional
requirements of youth served when preparing meals.

CLIENT RIGHTS

NEW SECTION

WAC 388-160-0575 What are your requirements for
protecting a youth under my care from child abuse and
neglect? As part of ensuring health, welfare and safety, you

must protect youth in your care from child abuse and neglec
(see RCW 26.44.020(12)). o

NEW SECTION

WAC 388-160-0585 What are the requirements
about nondiscrimination? Overnight youth shelters must-
follow all state and federal laws regarding nondiscrimination
while providing services to youth in care. :

NEW SECTION

WAC 388-160-0595 What religious activities are
allowed in overnight youth shelters? You must respect the
religious rights of the youth in care.

(1) Youth have the right to practice their own faith.

(2) Youth have the right not to practice another person’s
faith.

SUPERVISION

NEW SECTION

WAC 388-160-0605 How much supervision is
required for child care staff and volunteers? The program
supervisor must provide two hours of supervision for each
forty hours that child care staff and volunteers work at over-
night youth shelters.

DISCIPLINE

NEW SECTION

WAC 388-160-0615 What requirements must I fol-
low when disciplining youth? (1) You are responsible for
disciplining youth in your care. This responsibility must not
be delegated to any youth.

(2) You must write down your disciplinary practices and
include these with your application for a license.
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3) Discipline must be: ,

(a) Based on an understanding of the individual’s needs
and stage of development;

(b) Designed to help the youth under your care to
develop inner control, acceptable behavior and respect for the
rights of others; and

(c) Fair, reasonable, consistent, and related to the indi-
vidual’s behavior.

NEW SECTION

WAC 388-160-0625 What types of disciplinary prac-
tices are forbidden? (1) You must not use cruel, unusual,
frightening, unsafe or humiliating discipline practices,
including but not limited to:

(a) Spanking youth with a hand or object;

(b) Biting, jerking, kicking, or shaking the youth;

(c) Pulling the youth’s hair;

(d) Throwing the youth;

(e) Purposely inflicting pain as a punishment;

(f) Name calling, using derogatory comments, or abus-
ing the youth verbally; and

(g) Threatening the youth with physical harm.

(2) You must not use methods that interfere with a
youth’s basic needs, including but not limited to:

(a) Depriving the youth of sleep;

(b) Providing inadequate food, clothing or shelter; or

(c) Interfering with a youth’s ability to take care of their
own hygiene and toilet needs.

(3) You must not use methods that deprive a youth of
necessary services, including:

(a) Access to the youth’s legal representative;

(b) DSHS social worker, if one 1s assigned; or

(c) Emergency medical or dental care.

(4) You must not use medication in an amount or fre-
quency other than that prescribed by a physician or psychia-
trist.

(5) You must not use medications for a youth that have
been prescribed for someone else.

(6) You must not physically lock doors or windows in a
way that prohibits a youth from exiting.

PHYSICAL RESTRAINT

NEW SECTION

WAC 388-160-0635 What types of physncal restraint
are acceptable for youth in overnight youth shelters? (1)
You must use other efforts to redirect or de-escalate the situ-
ation before using a physical restraint unless the youth’s
behavior poses an immediate risk to physical safety.

(2) You may use physical restraint that is reasonable and
necessary to:

(a) Protect youth on the premises from harming them-
selves or others;

(b) Prevent a youth from carrying out a bellevable thrcat
to seriously injure self or others;

(c) Safely remove a youth to a less risky location;

(d) Take a weapon or another dangerous object; or
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(e) Protect property from serious damage.

NEW SECTION

WAC 388-160-0645 What types of physical restraint
are not acceptable for youth in overnight youth shelters?
(1) You must not use physical restraint as a form of punish-
ment.

(2) You must not use mechanical restraints, such as
handcuffs and belt restraints.

(3) You must not use locked time-out rooms.

(4) You must not use physical restraint techniques that
restrict breathing, inflict pain as a strategy for behavior con-
trol or might injure a youth. These include, but are not lim-
ited to:

(a) An adult sitting on or straddling a youth;

(b) Sleeper holds, which are holds used by law enforce-
ment officers to subdue a person;

(c) Arm twisting;

(d) Hair holds;

(e) Youth being thrown against walls, furniture, or other
large immobile objects;

(f) Choking or putting arms around a throat;

(g) Restriction of body movement by placing pressure on
joints, chest, heart, or vital organs; or

(h) Chemical restraints, except prescribed medication,
including but not limited to pepper spray.

(5) Staff and volunteers must be trained in using appro-
priate restraining techniques if they are employed in over-
night youth shelters where restraining youth may be neces-
sary.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-160-010
WAC 388-160-020 -
WAC 388-160-030
WAC 388-160-040
WAC 388-160-050
WAC 388-160-060

Authority.

Definitions.

Exceptions to rules.
Effect of local ordinances.
Fire standards.

Certification of exempt
agency.

WAC 388-160-070 Application or reapplication
for license or certification—

Investigation.

WAC 388-160-080 Limitations on licenses and

dual licensure.

WAC 388-160-090 General qualifications of lic-

ensee, applicant, and persons
on the premises.

WAC 388-160-100
WAC 388-160-110

Age of licensee.

- Posting of license.
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WAC 388-160-120

WAC 388-160-130
WAC 388-160-140
WAC 388-160-150
WAC 388-160-160
WAC 388-160-170
WAC 388-160-180

WAC 388-160-190
WAC 388-160-200

WAC 388-160-210
WAC 388-160-220
WAC 388-160-230
WAC 388-160-240

WAC 388-160-250
WAC 388-160-260
WAC 388-160-270
WAC 388-160-280

WAC 388-160-290
WAC 388-160-300
WAC 388-160-310
WAC 388-160-320
WAC 388-160-340

WAC 388-160-350
WAC 388-160-360
WAC 388-160-370
WAC 388-160-380

WAC 388-160-390
WAC 388-160-400
WAC 388-160-410

WAC 388-160-420
WAC 388-160-430

WAC 388-160-440
WAC 388-160-460
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Licensure—Denial, suspen-
sion, or revocation.

Licensed capacity.
Discrimination prohibited.
Religious activities.
Discipline.

Corporal punishment.

Abuse, neglect, or exploita-
tion.

Site and telephone.

Equipment, safety, and main-
tenance.

Firearms and other weapons.
Prohibited substances.
Storage.

Bedrooms and sleeping
areas.

Kitchen facilities.
Housekeeping sink.
Laundry.

Toilets, handwashing sinks,
and bathing facilities.

Lighting.

Pest control.

Sewage and liquid wastes.
Water supply.

Health and emergency poli-
cies and procedures.

First aid.
Medication management.
Staff health.

HIV/AIDS education and
training.

Nutrition.
Bedding.

Overnight youth shelters—
Purpose and limitations.

Governing body/citizens
board for overnight youth
shelters.

Intake.
Groupings.
Staffing.

WAC 388-160-470
WAC 388-160-480

Supervision of youth.

Child care workers—Qualifi- ‘
cations. :

WAC 388-160-490
WAC 388-160-500
WAC 388-160-510
WAC 388-160-520

Program supervision.
Training.
Services.

Client records and informa-
tion—Overnight youth shel-
ters.

WAC 388-160-530 Personnel policies and
records—Overnight youth

shelters.

WAC 388-160-540 Reporting of death, injury,
illness, epidemic, or child
abuse.

WAC 388-160-550

WAC 388-160-560

Reporting runaway youth.

Reporting circumstantial
changes.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children's Administration)

[Filed August 22, 2000, 3:24 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
07-039.

Title of Rule: Chapter 388-146 WAC, Background
checks.

Purpose: Clarify the language of the background check
requirements for homes and facilities licensed by Children'’s
Administration (CA), for providers with unsupervised access
to clients. This includes care providers to clients of the Divi-
sion of Development Disabilities. The changes incorporate
federal legislation, the Adoption and Safe Families Act of
1997 (42 U.S.C. 671(a)) that designated the types of criminal
convictions which would preclude an individual from ever
having unsupervised access to children.

The Division of Developmental Disabilities will follow
the changes in this chapter for their adult clients as well as
children.

Statutory Authority for Adoption: Chapter 74.15 RCW.

Statute Being Implemented: RCW 74.15.030.

Summary: The clear language and format change will
lead to overall clarification of the chapter. The addition of
the federal law changes brings the chapter current with the
practice of the Division of Licensed Resources, Children's
Administration (DSHS).

The addition of the FBI fingerprinting requirement for
persons who are new to the state within three years. This
places state statute and agency policy into WAC for consis-
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tent practice for CA licensees needing to meet this require-
ment. The chapter adds the process for completing the back-
ground check with both Children’s Administration and the
Division of Developmental Disabilities making available to
those regulated by the WAC the information needed on how
to comply with the rule.

Reasons Supporting Proposal: Overall clarity, effi-
ciency and effectiveness of the background check for those
having unsupervised access to children and persons with
developmental disabilities. Additionally, the WAC changes
support the licensors of the Division of Licensed Resources
with clear language about the process of completing back-
ground checks on prospective licensees and other providers.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jean L. Croisant, P.O. Box 45710,
Olympia, WA 98504-5710, (360) 902-7992; and Enforce-
ment: Division of Licensed Resources, Children’s Adminis-
tration, DSHS.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of rewriting the chapter in clear ques-
tion and answer style is to improve understanding of the rules
and for consistency of interpretation. This chapter regulates
the review of the criminal history and child abuse/neglect his-
tory of potential caregivers to children and developmental
disabled adults.

The addition of the federal law changes (of specific cat-
egories of criminal convictions) brings the chapter current
with the policy and practice of the Division of Licensed
Resources, Children’s Administration (DSHS). The addition
of the FBI fingerprinting requirement for persons who are
new to the state within the last three years places in WAC a
state statute and agency policy that has been in effect since
1995. The chapter adds the process for completing the back-
ground check with both Children’s Administration and the
Division of Developmental Disabilities.

The process of screening caretakers, for children in
licensed homes and facilities as well as for developmentally
disabled adults, is clearly a very important health and safety
issue. It is important to have the rules clear and easy to
understand for consistent interpretation and implementation.

Proposal Changes the Following Existing Rules: WAC
388-146-0120, list the criminal convictions that permanently
disqualify an individual from having unsupervised access to
children and to persons with developmental disabilities. This
change in these crimes now clearly defines these as perma-
nent disqualifiers.

WAC 388-146-0130, lists the crimes that would disqual-
ify an individual for at least five years.

WAC 388-146-0140, outlines the criteria for seeking a
license or authorization for unsupervised access to children
and to persons with developmental disabilities.

All of the changes have been clarified during the review
of the chapter.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The substantive
changes in the background check chapter were made to align
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the WAC with state law and federal law changes with the
addition of several crimes to the list of disqualifying convic-
tions. There will be no new costs to businesses.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule changes for chapter 388-146 WAC, Background
checks, are "significant legislative rules” as defined in RCW
34.05.328 and therefore require a cost benefit analysis
(CBA). A copy of the CBA may be requested by contacting
Jean L. Croisant, at Division of Program and Policy Develop-
ment, Children’s Administration, P.O. Box 45710, Olympia,
WA 98504-5710, (360) 902-7992, or loje300@dshs.wa.gov.

Hearing Location: The hearing will be conducted using
Washington Interactive Technologies’ videoconferencing
service. There will be four sites available for a simultaneous
hearing: SPOKANE, 1101 North Argonne, Suite 109, Spo-
kane, WA 99201, (509) 921-2371; RENTON, 1107 S.W.
Grady Way, Suite 112, Renton, WA 98055, (425) 277-7290;
TRICITIES, 8551 West Gage Boulevard, Suite H, Kennewick,
WA 99336, (509) 734-7180; and LACEY, DIS Interactive
Technologies, 710 Sleater-Kinney Road S.E., Suite Q, Lacey,
WA 98504, (360) 407-9487; on October 26, 2000, at 1:30
p.m. Please contact Kelly Cooper, DSHS Rules Coordinator
at (360) 664-6094 for directions.

Assistance for Persons with Disabilities: Contact DSHS
Rules Coordinator by October 19, 2000, phone (360) 664-
6094, TTY (360) 664-6178, e-mail myercme @dshs.wa.gov
[coopekd @dshs.wa.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by October 26, 2000.

Date of Intended Adoption: No sooner than October 27,
2000.

August 18, 2000
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Chapter 388-146 WAC
BACKGROUND CHECKS

PURPOSE

NEW SECTION

WAC 388-146-0010 What is the purpose of this chap-
ter? The purpose of this chapter is to establish rules for back-
ground checks conducted by children’s administration (CA)
and the division of developmental disabilities (DDD) at the
department of social and health services (DSHS). We do
background checks on individuals who are licensed or autho-
rized by the department to care for or have unsupervised
access to children and to persons with developmental disabil-
ities. Background checks are conducted to find and evaluate
any history of criminal convictions and/or history of abuse or
neglect.

Proposed

[—]
Raded
[
[—}
(-
[—1
[
(-




PROPOSED

WSR 00-17-159

DEFINITIONS

NEW SECTION

WAC 388-146-0020 What definitions apply to this
chapter? The following definitions are important to under-
stand these rules:

"CA" means children’s administration, department of
social and health services. Children’s administration is the
cluster of programs within DSHS responsible for the provi-
sion of child welfare, child protective services, and other ser-
vices to children and their families.

"CAMIS" means case and management information
system. This data system is used by children’s administra-
tion.

"Children" or "youth" means individuals who are
under parental or department care including:

(1) Individuals under eighteen years old; or

(2) Foster children up to twenty-one years of age and
enrolled in high school or a vocational school program; or

(3) Developmentally disabled individuals up to twenty-
one years of age for whom there are no issues of child abuse
and neglect; or

(4) JRA youth up to twenty-one years of age and who are
under the jurisdiction of JRA or a youthful offender under the
jurisdiction of the department of corrections who is placed in
a JRA facility.

"DCFS" means division of children and family services
and is a division within children’s administration that pro-
vides child welfare, child protective services, and support
services to children in need of protection and their families.

"DDD" means the division of developmental disabili-
ties.

"Department" means the department of social and
health services (DSHS).

"I" and "you" refers to anyone who has unsupervised
access to children or to persons with developmental disabili-
ties in a home, facility, or program. This includes, but is not
limited to, persons seeking employment, a volunteer opportu-
nity or a license for a home or facility.

"JRA'" means the juvenile rehabilitation administration,
department of social and health services.

"Licensor' means an employee of DLR or of a child
placing agency licensed or certified under chapter 74.15
RCW to approve and monitor licenses for homes or facilities
that offer care to children. Licenses require that the homes
and facilities meet the department’s health and safety stan-
dards.

"Persons with developmental disabilities'" means
individuals who meet eligibility requirements in Title 71A
RCW, WAC 388-825-030, for services. A developmental
disability is any of the following: Mental retardation, cere-
bral palsy, epilepsy, autism, or another neurological condi-
tion described in WAC 388-825-030; originates before the
age of eighteen years; is expected to continue indefinitely;
and results in a substantial handicap.

"Unsupervised' means not in the presence of:
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(1) Another employee or volunteer from the same busi-
ness or organization as the applicant; or

(2) Any relative or guardian of any of the children or
developmentally disabled persons or vulnerable adults to
whom the applicant has access during the course of his or her
employment or involvement with the business or organiza-
tion (RCW 43.43.080(9)). :

"Unsupervised access'' means that an individual will or
may be left alone with a child or vulnerable adult (person
with developmental disabilities) at any time for any length of
time.

"We'"' refers to the department, including licensors and
social workers.

"WSP" refers to the Washington State Patrol.

GENERAL REQUIREMENTS

NEW SECTION

WAC 388-146-0030 Why do you do background
checks? The department does background checks to help
safeguard the health, safety and well being of children and of
persons with developmental disabilities in licensed homes
and facilities and in day programs. By doing criminal history
background checks, we can reduce the risk to children and
persons with developmental disabilities from caregivers who
have been convicted of certain crimes. The department’s reg-
ulations require us to evaluate your background before we
issue a license or authorize you to have unsupervised access
to ch