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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed November 8, 2005, 1:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
16-079.

Title of Rule and Other Identifying Information: The
department is adding new and amending sections within
chapter 388-106 WAC, Long term care services; amending
and repealing sections within chapter 388-71 WAC, Home
and community services and programs; and amending sec-
tions within chapter 388-110 WAC, Contracted residential
care services.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane, behind Goodyear Tire. A map or directions are avail-
able at http://www1.dshs.wa.gov/msa/rpau/docket.html or by
calling (360) 664-6097), on January 10, 2006, at 10:00 a.m.

Date of Intended Adoption: Not earlier than January 11,
2006.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail fernaax@dshs.
wa.gov, fax (360) 664-6185, by 5:00 p.m. January 10, 2006.

Assistance for Persons with Disabilities:  Contact
Stephanie Schiller, DSHS Rules Consultant, by January 6,
2006, TTY (360) 664-6178 or (360) 664-6097 or by e-mail at
schilse@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules:

Summary of Significant WAC Changes

Chapter 388-106 WAC Changes
Affected WAC
388-106-0010

Change
Changed the following definitions:
+ Ability to make self understood
+ Activities of daily living, bed
mobility
* Assistance available

« Assistance with medication
management

+ Categorically needy

* Decision making

» Estate recovery

* Informal support

+ Institution

* Self performance for ADLs
 Self performance for IADLs
+ SSl-related

* Support provided

Affected WAC
388-106-0015
388-106-0035

388-106-0050

388-106-0065

388-106-0130

388-106-0213

388-106-0215 (new)

388-106-0200, 388-
106-0300, 388-106-
0305, 388-106-
0400, and 388-106-
0500
388-106-0705 and
388-106-0715

388-106-1303 (new)

388-71-0540, 388-
71-0546, 388-71-
0551, 388-71-0556,
and 388-71-05695

388-71-0704

388-71-0706

388-71-0210
through 388-71-
0260

WSR 05-23-029

Change
Updated WAC reference.

Clarified language on whether ser-
vices are covered when client is out
of state.

Clarified when assessments occur
and when an in-person assessment is
not required.

Removed examples of who can be
present during an assessment.
Added information about deduction
for meal preparation, ordinary
housework, and essential shopping.
Included private duty nursing as a
service that personal care hours can
be used for.

Updated age guidelines for children
receiving MPC.

Included WAC on when MPC ser-
vices start.

Included criteria for how nursing
services are authorized.

Removed the provisions to deem
eligibility. Clarified eligibility lan-
guage regarding prepaid benefits.
Proposed new rules on client
responsibilities.

Included references to managed care
entities, who will also be responsi-
ble for ensuring that individual pro-
viders are qualified and trained.
Included language on what services
the adult day care center must pro-
vide onsite.

Included language on what services
the adult day health center must pro-
vide onsite.

Repeal.

Chapter 388-100 WAC Changes

388-110-020

388-110-100

Updated definitions to include links
to new chapter 388-106 WAC.
Revised the maximum number of
days required for approval of social
leave to eighteen days per calendar
year and clarified language regard-
ing Medicaid resident.
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Affected WAC
388-110-220

Change

Updated definitions to include links
to new chapter 388-106 WAC.
Added dementia training topics.
Changed definition of eating.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520, 74.39A.010, and 74.39A.020.

Statute Being Implemented: Chapters 74.09, 74.39, and
74.39A RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brooke Buckingham,
P.O. Box 45600, Olympia, WA 98504, (360) 725-3213.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed these rules and determined that no new costs will be
imposed on small businesses.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Brooke Buckingham, P.O. Box
45600, Olympia, WA 98504, phone (360) 725-3213, fax
(360) 438-8633, e-mail buckibe@dshs.wa.gov.

November 4, 2005
Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0540 When will the department ((ex)).
AAA, or managed care entity deny payment for services
of an individual provider or home care agency provider?
The department ((ex)), AAA, or managed care entity will
deny payment for the services of an individual provider or
home care agency provider who:

(1) Is the client's spouse, per 42 C.F.R. 441.360(g),
except in the case of an individual provider for a chore ser-
vices client. Note: For chore spousal providers, the depart-
ment pays a rate not to exceed the amount of a one-person
standard for a continuing general assistance grant, per WAC
388-478-0030;

(2) Is the natural/step/adoptive parent of a minor client
aged seventeen or younger receiving services under Medicaid
personal care;

(3) Has been convicted of a disqualifying crime, under
RCW 43.43.830 and 43.43.842 or of a crime relating to drugs
as defined in RCW 43.43.830;

(4) Has abused, neglected, abandoned, or exploited a
minor or vulnerable adult, as defined in chapter 74.34 RCW;

(5) Has had a license, certification, or a contract for the
care of children or vulnerable adults denied, suspended,
revoked, or terminated for noncompliance with state and/or
federal regulations;
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(6) Does not successfully complete the training require-
ments within the time limits required in WAC 388-71-05665
through 388-71-05865;

(7) Is already meeting the client's needs on an informal
basis, and the client's assessment or reassessment does not
identify any unmet need; and/or

(8) Is terminated by the client (in the case of an individ-
ual provider) or by the home care agency (in the case of an
agency provider).

(9) In addition, the department ((er)), AAA, or managed
care entity may deny payment to or terminate the contract of
an individual provider as provided under WAC 388-71-0546,
388-71-0551, and 388-71-0556.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0546 When can the department ((6¥)),
AAA, or managed care entity reject the client's choice of
an individual provider? The department ((ex)), AAA, or
managed care entity may reject a client's request to have a
family member or other person serve as his or her individual
provider if the case manager has a reasonable, good faith
belief that the person will be unable to appropriately meet the
client's needs. Examples of circumstances indicating an
inability to meet the client's needs could include, without lim-
itation:

(1) Evidence of alcohol or drug abuse;

(2) A reported history of domestic violence, no-contact
orders, or criminal conduct (whether or not the conduct is dis-
qualifying under RCW 43.43.830 and 43.43.842;

(3) A report from the client's health care provider or
other knowledgeable person that the requested provider lacks
the ability or willingness to provide adequate care;

(4) Other employment or responsibilities that prevent or
interfere with the provision of required services;

(5) Excessive commuting distance that would make it
impractical to provide services as they are needed and out-
lined in the client's service plan.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0551 When can the department ((e¥)),
AAA, or managed care entity terminate or summarily
suspend an individual provider's contract? The depart-
ment ((ex)), AAA, or managed care entity may take action to
terminate an individual provider's contract if the provider's
inadequate performance or inability to deliver quality care is
jeopardizing the client's health, safety, or well-being. The
department ((ef)), AAA, or managed care entity may sum-
marily suspend the contract pending a hearing based on a rea-
sonable, good faith belief that the client's health, safety, or
well-being is in imminent jeopardy. Examples of circum-
stances indicating jeopardy to the client could include, with-
out limitation:

(1) Domestic violence or abuse, neglect, abandonment,
or exploitation of a minor or vulnerable adult;

(2) Using or being under the influence of alcohol or ille-
gal drugs during working hours;
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(3) Other behavior directed toward the client or other
persons involved in the client's life that places the client at
risk of harm;

(4) A report from the client's health care provider that the
client's health is negatively affected by inadequate care;

(5) A complaint from the client or client's representative
that the client is not receiving adequate care;

(6) The absence of essential interventions identified in
the service plan, such as medications or medical supplies;
and/or

(7) Failure to respond appropriately to emergencies.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0556 When can the department ((6¥)),
AAA, or managed care entity otherwise terminate an
individual provider's contract? The department ((ex)).
AAA, or managed care entity may otherwise terminate the
individual provider's contract for default or convenience in
accordance with the terms of the contract and to the extent
that those terms are not inconsistent with these rules.

AMENDATORY SECTION (Amending WSR 04-02-001,
filed 12/24/03, effective 1/24/04)

WAC 388-71-05695 Who is required to complete ori-
entation, and when must it be completed? (1) Home care
agency providers must complete orientation before working
with the agency's clients. Orientation must be provided by
appropriate agency staff.

(2) Individual providers must complete orientation pro-
vided by DSHS ((ex)), the area agency on aging (AAA), or
managed care entity no later than fourteen calendar days after
beginning to work with their first DSHS client. Individual
providers who live and are providing care at a great distance
from the DSHS or AAA office may be oriented by distance
learning, with phone contact by the person overseeing the ori-
entation to answer questions.

(3) Parents who are individual providers for their adult
children are exempt from the orientation requirement.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0704 Adult day care—Services. Adult
day care is a supervised daytime program providing core ser-
vices as defined in WAC 388-106-0800. Core services are
appropriate for adults with medical or disabling conditions
that do not require the intervention or services of a registered
nurse or licensed rehabilitative therapist acting under the
supervision of the client's physician. The adult day care cen-
ter must offer and provide on site the following core services.
These core services must meet the level of care needed by the

client as assessed by the department case manager for waiver
funded clients and do not exceed the scope of services that
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(c) Eating;

(e) Medication management that does not require a
licensed nurse;

(f) Transfer;

(g) Toileting;

(h) Personal hygiene at a level that ensures client safety
while in attendance at the program; and

(i) Bathing at a level that ensures client safety and com-
fort while in attendance at the program.

(2) Social services on a consultation basis, which may
include:

(a) Referrals to other providers for services not within
the scope of Medicaid reimbursed adult day care services;

(b) Caregiver support and education; or

(c) Assistance with coping skills.

(3) Routine health monitoring with consultation from a
registered nurse that a consulting nurse acting within the
scope of practice can provide with or without a physician's
order. Examples include:

(a) Obtaining baseline and routine monitoring informa-
tion on client health status, such as vital signs, weight, and
dietary needs;

(b) General health education such as providing informa-
tion about nutrition, illnesses, and preventative care;

(¢) Communicating changes in client health status to the

client's caregiver;
(d) Annual and as needed updating of the client's medical

record; or

(e) Assistance as needed with coordination of health ser-
vices provided outside of the adult day care program.

(4) General therapeutic activities that an unlicensed per-
son can provide or that a licensed person can provide with or
without a physician's order. These services are planned for
and provided based on the client's abilities, interests, and
goals. Examples include:

(a) Recreational activities;

(b) Diversionary activities;

(c) Relaxation therapy:

(d) Cognitive stimulation; or

(e) Group range of motion or conditioning exercises.

(5) General health education that an unlicensed person
can provide or that a licensed person can provide with or
without a physician's order, including but not limited to top-
ics such as:

(a) Nutrition;

b) Stress management;

(c) Disease management skills; or

(d) Preventative care.

(6) A nutritional meal and snacks every four hours,
including a modified diet if needed and within the scope of
the program, as provided under WAC 388-71-0768;

(7) Supervision and/or protection if needed for client
safety:

the adult day care center is able to provide.

(1) Assistance with activities of daily living:

(a) Locomotion outside of room, locomotion in room,
walk in room;

(b) Body care;
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(8) Assistance with arranging transportation to and from
the program; and
(9) First aid and provisions for obtaining or providing

care in an emergency. NOTE: If the client requires the inter-
vention or services of a registered nurse or licensed rehabili-
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tative therapist acting under the supervision of a physician,
consider adult day health services.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0706 Adult day health—Services. Adult
day health is a supervised daytime program providing skilled
nursing and rehabilitative therapy services in addition to core
services. Adult day health services are only appropriate for
adults with medical or disabling conditions that require the
intervention or services of a registered nurse or licensed reha-
bilitative therapist acting under the supervision of the client's
physician.

The adult day health center must offer and provide on
site the following services ((Jisted--WAC388-106-0810)):

(1) All core services under WAC 388-71-0704;

(2) Skilled nursing services other than routine health
monitoring with nurse consultation;

(3) At least one of the following skilled therapy services:
physical therapy, occupational therapy, or speech-language
pathology or audiology, as defined under chapters 18.74,
18.59 and 18.35 RCW; and

4) Psychological or counseling services, includin
assessing for psycho-social therapy need, dementia, abuse or

neglect, and alcohol or drug abuse; making appropriate refer-
rals; and providing brief, intermittent supportive counseling.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-71-0210 What is the purpose of WAC
388-71-0210 through 388-
71-0260?

WAC 388-71-0215 What definitions apply to

WAC 388-71-0210 through
388-71-0260?

WAC 388-71-0220
WAC 388-71-0225

What is an assessment?

What is the purpose of a
comprehensive assessment?

WAC 388-71-0230 How are my needs for MPC

services assessed?
WAC 388-71-0235
WAC 388-71-0240

What is a service plan?

What services may I receive
under MPC as a child?

WAC 388-71-0245 What services are not cov-
ered under MPC for chil-

dren?

Am I eligible for MPC ser-
vices?

WAC 388-71-0250

WAC 388-71-0255 How do children remain eli-

gible for MPC services?
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WAC 388-71-0260 Are there limitations to MPC

services for children?

AMENDATORY SECTION (Amending WSR 04-16-063
and 04-18-001, filed 7/30/04 and 8/19/04, effective 9/19/04)

WAC 388-110-020 Definitions. "Adult residential
care" is a package of services provided by a boarding home
that is licensed under chapter 18.20 RCW and that has a con-
tract with the department under RCW 74.39A.020 to provide
personal care services in accordance with Parts I and IV of
this chapter.

"Applicant” means the individual, partnership, corpo-
ration or other entity which has applied for a contract with the
department to provide assisted living services, enhanced
adult residential care, enhanced adult residential care-special-
ized dementia care services, or adult residential care to state
funded residents in a licensed boarding home.

"Assisted living services" is a package of services pro-
vided by a boarding home that has a contract with the depart-
ment under RCW 74.39A.010 to provide personal care ser-
vices, intermittent nursing services, and medication adminis-
tration services in accordance with Parts I and II of this
chapter. Assisted living services include housing for the resi-
dent in a private apartment-like unit.

"Boarding home'" means the same as the definition
found in RCW 18.20.020, or a boarding home located within
the boundaries of a federally recognized Indian reservation
and licensed by the tribe.

"Case manager" means the department staff person or
designee assigned to negotiate, monitor, and facilitate a ser-
vice plan for residents receiving services fully or partially
paid for by the department.

"Contractor" means the individual, partnership, corpo-
ration, or other entity which is licensed by the department or
tribe to operate the boarding home and contracts with the
department to provide assisted living services, enhanced
adult residential care, enhanced adult residential care-special-
ized dementia care services, or adult residential care to state
funded residents in a licensed boarding home.

"Department" means the Washington state department
of social and health services (DSHS).

"Dignity" means the quality or condition of being
esteemed and respected in such a way as to validate the self-
worth of the resident.

"Enhanced adult residential care" is a package of ser-
vices provided by a boarding home that is licensed under
chapter 18.20 RCW and that has a contract with the depart-
ment to provide personal care services, intermittent nursing
services, and medication administration services in accor-
dance with Parts I and III of this chapter.

"Enhanced adult residential care-specialized demen-
tia care services" is a package of service, including special-
ized dementia care assessment and care planning, personal
care services, intermittent nursing services, medication
administration services, specialized environmental features
and accommodations, and activity programming. Enhanced
adult residential care-specialized dementia care services are
delivered only within:
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(1) Contracted boarding homes that are dedicated solely
to the care of individuals with dementia, including Alzhe-
imer's disease, and that meet the requirements of parts I and
IIT of this chapter; or

(2) Designated, separate units located within contracted
boarding homes that are dedicated solely to the care of indi-
viduals with dementia, including Alzheimer's disease, and
that meet the requirements of parts I and III of this chapter.

"Homelike" means an environment having the qualities
of a home, including privacy, comfortable surroundings, and
the opportunity to decorate one's living area and arrange fur-
nishings to suit one's individual preferences. A homelike
environment provides residents with an opportunity for self-
expression, and encourages interaction with the community,
family and friends.

"Independence" means free from the control of others
and being able to assert one's own will, personality and pref-
erences.

"Individuality" means the quality of being unique; the
aggregate of qualities and characteristics that distinguishes
one from others. Individuality is supported by modifying ser-
vices to suit the needs or wishes of a specific individual.

"Medication administration" means the direct appli-
cation of a prescribed medication, whether by injection, inha-
lation, ingestion, or any other means, to the body of a resident
by a person legally authorized to do so.

"Personal care services' means the same as physical or
verbal assistance with activities of daily living included
under "personal care services" described in WAC ((388-72A-
0035(1))) 388-106-0010. Personal care services do not
include assistance with instrumental activities of daily living
described in WAC ((388-72A-0635(2))) 388-106-0010, nor
assistance with tasks that must be performed by a licensed
health professional.

"Resident" means a person residing in a boarding home
for whom services are paid for, in whole or in part, by the
department under a contract for assisted living services,
enhanced adult residential care, enhanced adult residential
care-specialized dementia care services, or adult residential
care. "Resident" includes former residents when examining
complaints about admissions, readmissions, transfers or dis-
charges. For decision-making purposes, the term "resident"
includes the resident's surrogate decision maker in accor-
dance with state law or at the resident's request.

AMENDATORY SECTION (Amending WSR 04-16-063,
filed 7/30/04, effective 9/1/04)

WAC 388-110-100 Discharge, social leave, and bed
hold. The contractor is not required to discharge (move out)
and readmit a resident for absences of less then twenty-one
consecutive days. The contractor must:

(1) Note an absence in a resident's record when a resident
is absent from the boarding home for more than seventy-two
consecutive hours;

(2) Obtain department approval for payment for social
leave in excess of ((fifteeneonseeutive)) eighteen calendar
days per year;

(3) Notify the department within one working day when-
ever the resident:

[51]
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(a) Is hospitalized;

(b) Is discharged to another boarding home, nursing
home or other health care facility;

(c) Dies; or

(d) Is missing from the boarding home and his or her
whereabouts are unknown.

(4) Include the department's case manager in the devel-
opment of a discharge (move out) plan, and have the case
manager approve the plan before any required notice of dis-
charge is issued to the resident, except in an emergency;

(5) Notify the medicaid resident of the boarding home's
policies regarding bed-holds, consistent with subsections (6)
and (7) of this section and WAC 388-105-0045 as soon as
possible before, or as soon as practicable following hospital-
ization or discharge to a nursing home. The notification must
include information concerning:

(a) Options for bed-hold payments, and

(b) Rights to return to the boarding home.

(6) Retain a bed or unit for a medicaid resident who is
hospitalized or temporarily placed in a nursing home for up to
twenty days when the medicaid resident is likely to return to
the boarding home and the department makes payment to the
boarding home for holding the bed or unit consistent with
WAC 388-105-0045. If, prior to the end of the twenty days,
the department determines, or the contractor determines and
the department concurs, that the medicaid resident will likely
not return to the boarding home:

(a) The department must terminate the bed-hold pay-
ment; and(b) The contractor may rent that bed or unit to
another resident.

(7) Not seek third-party payment for the first twenty days
of retaining the bed for a medicaid resident who is hospital-
ized or discharged to a nursing home and for whom the
department is making a bed hold payment consistent with
WAC 388-105-0045.

(a) The contractor may seek third-party payment consis-
tent with RCW 18.20.290 and chapter 388-105 WAC to hold
a bed or unit for the time following the first twenty days of a
medicaid resident's absence for hospitalization or nursing
home care.

(b) If third-party payment is not available, the ((eentrae-
tor-must-readmit-the)) medicaid resident may return to the
first available and appropriate bed or unit if the medicaid res-
ident:

(i) Continues to meet the boarding home's admission cri-
teria; and

(1) Chooses to return to the boarding home.

AMENDATORY SECTION (Amending WSR 04-16-063
and 04-18-001, filed 7/30/04 and 8/19/04, effective 9/19/04)

WAC 388-110-220 Enhanced adult residential care
service standards. (1) In a boarding home with an enhanced
adult residential care contract, the contractor must meet the
requirements of parts I and III of this chapter, and for resi-
dents served under the enhanced adult residential care con-
tract:

(a) Develop for each resident a negotiated service agree-
ment that supports the principles of dignity, privacy, choice
in decision making, individuality, and independence.
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(b) Provide or arrange for, at no additional cost to the
resident and consistent with the resident's negotiated service
agreement and chapter 388-78 A WAC:

(1) Intermittent nursing services;

(1) Medication administration;

(iii) Personal care services; and

(iv) Supportive services that promote independence and
self-sufficiency; and

(c) Not allow more than two residents per room.

(2) An enhanced adult residential care-specialized
dementia care services contract is a distinct contract, separate
from an enhanced adult residential care contract. In a board-
ing home with an enhanced adult residential care-specialized
dementia care services contract, the contractor must:

(a) Meet the requirements of parts I and III of this chap-
ter,

(b) Meet the requirements of subsection (1) of this sec-
tion, and

(c) Maintain an enhanced adult residential care services
contract or an assisted living services contract in addition to
the enhanced adult residential care-specialized dementia care
services contract.

(3) In a boarding home with an enhanced adult residen-
tial care-specialized dementia care services contract, for resi-
dents served under that contract, the contractor must:

(a) Complete a full assessment of residents as specified
in chapter 388-78 A WAC, at a minimum, on a semi-annual
basis;

(b) Maintain awake staff twenty-four hours per day. The
contractor must provide staffing that is adequate to respond
to the assessed sleeping and waking patterns and needs of res-
idents;

(c) Develop and implement policies and procedures:

(1) To manage residents who may wander;

(i1) To outline actions to be taken in case a resident
elopes; and

(iii) To obtain consultative resources to address behav-
ioral issues for residents. The contractor must include a plan
that identifies the professional (i.e., clinical psychologist,
psychiatrist, psychiatric nurse practitioner, or other behav-
ioral specialist familiar with care of persons with dementia
with complex or severe problems) who will provide the con-
sultation, and when and how the consultation will be utilized.

(d) Ensure that each staff who works directly with resi-
dents has at least six hours of continuing education per year
related to dementia, including Alzheimer's disease. This six
hours of continuing education may be part of the ten hours of
continuing education required by WAC 388-112-0205.
Appropriate topics include, but are not limited to:

(1) ((Ageressive-behaviers-and-eatastrophie reactions:
1)) Agitation: Caregiving strategies;

(ii) Challenging behaviors: Strategies for managing
aggression and sexual behavior;

(iii) Delusions and hallucinations;

(iv) ((Pementia)) Using problem-solving strategies in
dementia care;

(v) Depression and dementia;

(vi) Fall prevention for people with dementia;

(vii) Personal care as meaningful activity;

(viii) Promoting adequate food and fluid consumption;
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(ix) Promoting pleasant and purposeful activity; ((and))
((62))) (x) Resistance to care: Caregiving strategies; and
i) Recognizing and assessing pain in people with
dementia.

(e) Provide all necessary physical assistance with bath-
ing and toilet use for residents who require caregivers to per-
form these activities and subtasks of these activities, and
required oversight and supervision, encouragement and
((euning)) cueing. For the purposes of this subsection:

(i) "Bathing" has the same meaning as described in
WAC ((388-72A-0035)) 388-106-0010; and

(ii) "Toilet use" has the same meaning as described in
WAC ((388-72A-6035)) 388-106-0010.

(f) Routinely provide ((extenstve)) assistance with eating
as necessary, including required oversight and supervision,
encouragement and ((ewing)) cueing. The contractor must
also provide all necessary physical assistance with eating on
an occasional basis for residents who require total feeding
assistance. However, the contractor is not required to pro-

vide ((tubefeedingsortntravenousnutrittonnorprovide))

total feeding assistance for an extended or indefinite period.

As used in this section, eating has the same meaning as
described in WAC 388-106-0010, except that the contractor

is not required to provide tube feedings or intravenous nutri-
tion.

(6)"Eating" has1 . toseribedi

deseribedin-WAC388-72A-0040-))

(g) Provide daily activities consistent with the functional
abilities, interests, habits and preferences of the individual
residents. The contractor must support the participation of
residents and the resident council, if there is one, in the devel-
opment of recreational and activity programs that reflect the
needs and choices of residents. On a daily basis, the contrac-
tor must provide residents access to:

(i) Opportunities for independent, self-directed, activi-
ties.

(i1) Individual activities, in which a staff person or volun-
teer engages the resident in a planned and/or spontaneous
activity of interest. Activities may include personal care
activities that provide opportunities for purposeful and posi-
tive interactions; and

(iii) Group activities.

(h) Offer opportunities for activities that accommodate
variations in a resident's mood, energy and preferences. The
contractor must make appropriate activities available based
upon the resident's individual schedule and interests. For
example, individuals up at night must have access to staff
support, food and appropriate activities;

(i) Make available multiple common areas, at least one
of which is outdoors, that vary by size and arrangement such
as: various size furniture groupings that encourage social
interaction; areas with environmental cues that may stimulate
activity, such as a resident kitchen or workshop; areas with
activity supplies and props to stimulate conversation; a gar-
den area; and paths and walkways that encourage exploration
and walking. These areas must accommodate and offer
opportunities for individual or group activity;
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(j) Ensure that the outdoor area for residents:

(i) Is accessible to residents without staff assistance;

(i1) Is surrounded by walls or fences at least seventy-two
inches high;

(iii) Has areas protected from direct sunshine and rain
throughout the day;

(iv) Has walking surfaces that are firm, stable, slip-resis-
tant and free from abrupt changes, and are suitable for indi-
viduals using wheelchairs and walkers;

(v) Has suitable outdoor furniture;

(vi) Has plants that are not poisonous or toxic to humans;
and

(vii) Has areas for appropriate outdoor activities of inter-
est to residents, such as walking paths, raised garden or
flower beds, bird feeders, etc.

(k) Ensure that areas used by residents have a residential
atmosphere, and residents have opportunities for privacy,
socialization, and wandering behaviors;

(1) Ensure any public address system in the area of spe-
cialized dementia care services is used only for emergencies;

(m) Encourage residents' individualized spaces to be fur-
nished and or decorated with personal items based on resi-
dent needs and preferences;

(n) Ensure residents have access to their own rooms at all
times without staff assistance; and

(o) Make available and offer at no additional cost to the
resident generic personal care items needed by the resident
such as soap, shampoo, toilet paper, toothbrush, toothpaste,
deodorant, sanitary napkins, and disposable razors. This does
not include items covered by medical coupons or preclude
residents from choosing to purchase their own personal care
items.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0010 What definitions apply to this
chapter? "Ability to make self understood" means how
you make yourself understood to those closest to you;
express or communicate requests, needs, opinions, urgent
problems and social conversations, whether in speech, writ-
ing, sign language, symbols, or a combination of these
including use of a communication board or keyboard:

(a) Understood: You express ideas clearly;

(b) Usually understood: You have difficulty finding the
right words or finishing thoughts, resulting in delayed
responses((3)), or you require((s)) some prompting to make
self understood,;

(c) Sometimes understood: You have limited ability, but
are able to express concrete requests regarding at least basic
needs (e.g. food, drink, sleep, toilet);

(d) Rarely/never understood. At best, understanding is
limited to caregiver's interpretation of client specific sounds
or body language (e.g. indicated presence of pain or need to
toilet.)

"Activities of daily living (ADL)" means the follow-

ing:
(a) Bathing: How you take a full-body bath/shower,
sponge bath, and transfer in/out of tub/shower.
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(b) Bed mobility: How you move to and from a lying
position, turn side to side, and position your body while in
bed, in a recliner, or other type of furniture.

(c) Body care: How you perform with passive range of
motion, applications of dressings and ointments or lotions to
the body and pedicure to trim toenails and apply lotion to
feet. In adult family homes, contracted assisted living,
enhanced adult residential care, and enhanced adult residen-
tial care-specialized dementia care facilities, dressing
changes using clean technique and topical ointments must be
performed by a licensed nurse or through nurse delegation in
accordance with chapter 246-840 WAC. Body care excludes:

(i) Foot care if you are diabetic or have poor circulation;
or

(i1) Changing bandages or dressings when sterile proce-
dures are required.

(d) Dressing: How you put on, fasten, and take off all
items of clothing, including donning/removing prosthesis.

(e) Eating: How you eat and drink, regardless of skill.
Eating includes any method of receiving nutrition, e.g., by
mouth, tube or through a vein.

(f) Locomotion in room and immediate living environ-
ment: How you move between locations in your room and
immediate living environment. If you are in a wheelchair,
locomotion includes how self-sufficient you are once in your
wheelchair.

(g) Locomotion outside of immediate living environ-
ment including outdoors: How you move to and return from
more distant areas. If you are living in a boarding home or
nursing facility (NF), this includes areas set aside for dining,
activities, etc. If you are living in your own home or in an
adult family home, locomotion outside immediate living
environment including outdoors, includes how you move to
and return from a patio or porch, backyard, to the mailbox, to
see the next-door neighbor, etc.

(h) Walk in room, hallway and rest of immediate living
environment: How you walk between locations in your room
and immediate living environment.

(1) Medication management: Describes the amount of
assistance, if any, required to receive medications, over the
counter preparations or herbal supplements.

(j) Toilet use: How you use the toilet room, commode,
bedpan, or urinal, transfer on/off toilet, cleanse, change pad,
manage ostomy or catheter, and adjust clothes.

(k) Transfer: How you move between surfaces, i.c.,
to/from bed, chair, wheelchair, standing position. Transfer
does not include how you move to/from the bath, toilet, or
vehicle.

(1) Personal hygiene: How you maintain personal
hygiene, including combing hair, brushing teeth, shaving,
applying makeup, washing/drying face, hands (including nail
care), and perineum (menses care). Personal hygiene does not
include hygiene in baths and showers.

"Aged person' means a person sixty-five years of age
or older.

"Agency provider" means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to you in your own
home.
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"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant's authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
must submit the request on a form prescribed by the depart-
ment.

"Assessment details" means a summary of information
that the department entered into the CARE assessment
describing your needs.

" Assessment or reassessment' means an inventory and
evaluation of abilities and needs based on an in-person inter-
view in your own home or your place of residence, using
CARE.

""Assistance available" means the amount of informal
support available if the need is partially met. The department
determines the amount of the assistance available using one
of four categories:

(a) Less than one-fourth of the time;

(b) One-fourth to one-half of the time;

(c) Over one-half of the time to three-fourths of the time;
or

(d) Over three-fourths ((ef-thetime)) but not all of the
time.

"Assistance with body care" means you need assis-
tance with:

(a) Application of ointment or lotions;

(b) Trimming of toenails;

(c) Dry bandage changes; or

(d) Passive range of motion treatment.

"Assistance with medication management" means
you need assistance managing your medications. You are
scored as:

(a) Independent if you remember to take medications as
prescribed and manage your medications without assistance.

(b) Assistance required if you need assistance from a
nonlicensed provider to facilitate your self-administration of
a prescribed, over the counter, or herbal medication, as
defined in chapter 246-888 WAC. Assistance required
includes reminding or coaching you, handing you the medi-
cation container, opening the container, using an enabler to
assist you in getting the medication into your mouth, alter-
ation of a medication for self-administration, and placing the
medication in your hand. This does not include assistance
with intravenous or injectable medications. You must be
aware that you are taking medications.

(c) Self-directed medication assistance/administration if
you are a person with a functional disability who is capable of
and who chooses to self-direct your medication assis-
tance/administration.

(d) Must be administered if you must have medications
placed in your mouth or applied or instilled to your skin or
mucus membrane. Administration must either be performed
by a licensed professional or delegated by a registered nurse
to a qualified caregiver (per chapter 246-840 WAC). Intrave-
nous or injectable medications may never be delegated.
Administration may also be performed by a family member
or unpaid caregiver if facility licensing regulations allow.

"Authorization' means an official approval of a depart-
mental action, for example, a determination of client eligibil-
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ity for service or payment for a client's long-term care ser-
vices.

"Blind person" means a person determined blind as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy" means the status of a person
who is eligible for medical care under Title XIX of the Social
Security Act. See WAC 388-475-0100 and chapter 388-513
WAC.

"Client" means an applicant for service or a person cur-
rently receiving services from the department.

"Current" means a behavior occurred within seven
days of the CARE assessment date, including the day of the
assessment. Behaviors that the department designates as cur-
rent must include information about:

(a) Whether the behavior is easily altered or not easily
altered; and

(b) The frequency of the behavior.

"Decision making" means your ability and actual per-
formance in making everyday decisions about tasks or activ-
ities of daily living. The department determines whether you
are:

(a) Independent: Decisions about your daily routine are
consistent and organized; reflecting your lifestyle, choices,
culture, and values.

(b) Modified independence/difficulty in new situations:
You have an organized daily routine, are able to make deci-
sions in familiar situations, but experience some difficulty in
decision making when faced with new tasks or situations.

(¢) Moderately impaired/poor decisions; unaware of
consequences: Your decisions are poor and you require
reminders, cues and supervision in planning, organizing and
correcting daily routines. You attempt to make decisions,
although poorly.

(d) Severely impaired/no or few decisions ((er—prefer-
eneesregardingAPEs)): Decision making is severely
impaired; you never/rarely make decisions.

"Department' means the state department of social and
health services, aging and disability services administration
or its designee.

"Designee' means area agency on aging.

"Difficulty" means how difficult it is or would be for
you to perform an instrumental activity of daily living
(IADL). This is assessed as:

(a) No difficulty in performing the activity;

(b) Some difficulty in performing the activity (e.g., you
need some help, are very slow, or fatigue easily); or

(c) Great difficulty in performing the activity (e.g., little
or no involvement in the activity is possible).

"Disabling condition" means you have a medical con-
dition which prevents you from self performance of personal
care tasks without assistance.

"Estate recovery" means ((after—the—eheﬁ{—s—de&trh—the

fer—leﬂg-tefﬁkeafe—sewwes—pfeﬂded—te—the—eheﬂt—dtmmg—the
el-te&t—s—hfe&me—per—‘%*%é&%—é%—?—%)) the department's

process of recouping the cost of Medicaid and long-term care

benefit payments from the estate of the deceased client. See
chapter 388-527 WAC.




Washington State Register, Issue 05-24

"Home health agency' means a licensed:

(a) Agency or organization certified under Medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
reimbursed through the use of the client's medical identifica-
tion card; or

(b) Home health agency, certified or not certified under
Medicare, contracted and authorized to provide:

(i) Private duty nursing; or

(i1) Skilled nursing services under an approved Medicaid
waiver program.

"Income" means income as defined under WAC 388-
500-0005.

"Individual provider" means a person employed by
you to provide personal care services in your own home. See
WAC 388-71-0500 through 388-71-05909.

"Disability" is described under WAC 388-511-1105.

"Informal support" means a person or resource that is
available to provide assistance without home and community
program funding. The person or resource providing the
informal support must be age 18 or older.

"Institution" means medical facilities, nursing facili-
ties, and institutions for the mentally retarded. It does not
include correctional institutions. See medical institutions in
WAC 388-500-0005.

"Instrumental activities of daily living (IADL)"
means routine activities performed around the home or in the
community and includes the following:

(a) Meal preparation: How meals are prepared (e.g.,
planning meals, cooking, assembling ingredients, setting out
food, utensils, and cleaning up after meals). NOTE: The
department will not authorize this IADL to plan meals or
clean up after meals. You must need assistance with actual
meal preparation.

(b) Ordinary housework: How ordinary work around the
house is performed (e.g., doing dishes, dusting, making bed,
tidying up, laundry).

(c) Essential shopping: How shopping is completed to
meet your health and nutritional needs (e.g., selecting items).
Shopping is limited to brief, occasional trips in the local area
to shop for food, medical necessities and household items
required specifically for your health, maintenance or well-
being. This includes shopping with or for you.

(d) Wood supply: How wood is supplied (e.g., splitting,
stacking, or carrying wood) when you use wood as the sole
source of fuel for heating and/or cooking.

(e) Travel to medical services: How you travel by vehi-
cle to a physician's office or clinic in the local area to obtain
medical diagnosis or treatment-includes driving vehicle
yourself, traveling as a passenger in a car, bus, or taxi.

(f) Managing finances: How bills are paid, checkbook is
balanced, household expenses are managed. The department
cannot pay for any assistance with managing finances.

(g) Telephone use: How telephone calls are made or
received (with assistive devices such as large numbers on
telephone, amplification as needed).

"Long-term care services' means the services admin-
istered directly or through contract by the aging and disability
services administration and identified in WAC 388-106-
0015.
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"Medicaid" is defined under WAC 388-500-0005.

"Medically necessary" is defined under WAC 388-
500-0005.

"Medically needy (MN)" means the status of a person
who is eligible for a federally matched medical program
under Title XIX of the Social Security Act, who, but for
income above the categorically needy level, would be eligible
as categorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"Own home" means your present or intended place of
residence:

(a) In a building that you rent and the rental is not contin-
gent upon the purchase of personal care services as defined in
this section;

(b) In a building that you own;

(c) In a relative's established residence; or

(d) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Past" means the behavior occurred from eight days to
five years of the assessment date. For behaviors indicated as
past, the department determines whether the behavior is
addressed with current interventions or whether no interven-
tions are in place.

"Personal aide" is defined in RCW 74.39.007.

"Personal care services" means physical or verbal
assistance with activities of daily living (ADL) and instru-
mental activities of daily living (IADL) due to your func-
tional limitations. Assistance is evaluated with the use of
assistive devices.

"Physician" is defined under WAC 388-500-0005.

"Plan of care" means assessment details and service
summary generated by CARE.

"Provider or provider of service' means an institution,
agency, or person:

(a) Having a signed department contract to provide long-
term care client services; and

(b) Qualified and eligible to receive department pay-
ment.

"Residential facility" means a licensed adult family
home under department contract or licensed boarding home
under department contract to provide assisted living, adult
residential care or enhanced adult residential care.

"Self performance for ADLs" means what you actu-
ally did in the last seven days before the assessment, not what
you might be capable of doing. Coding is based on the level
of performance that occurred three or more times in the
seven-day period and does not include support provided as
defined in WAC 388-106-0010. Your self performance level
is scored as:

(a) Independent if you received no help or oversight, or
if you needed help or oversight only once or twice;

(b) Supervision if you received oversight (monitoring or
standby), encouragement, or cueing three or more times;

(c) Limited assistance if you were highly involved in the
activity and given physical help in guided maneuvering of
limbs or other non-weight bearing assistance involving phys-
ical contact between you and others on three or more occa-
sions. For bathing, limited assistance means physical help is
limited to transfer only;

Proposed



WSR 05-23-029

(d) Extensive assistance if you performed part of the
activity, but on three or more occasions, you needed weight
bearing support or you received full performance of the activ-
ity during part, but not all, of the activity. For bathing, exten-
sive assistance means you needed physical help with part of
the activity (other than transfer);

(e) Total dependence if you received full caregiver per-
formance of the activity and all subtasks during the entire
seven-day period from others. Total dependence means com-
plete nonparticipation by you in all aspects of the ADL; or

(f) Activity did not occur if you or others did not perform
an ADL over the last seven days before your assessment. The
activity may not have occurred because:

(i) You were not able (e.g., walking, if paralyzed);

(i1) No provider was available to assist; or

(iii) You declined assistance with the task.

"Self performance for IADLs" means what you actu-
ally did in the last ((seven)) thirty days before the assessment,
not what you might be capable of doing. Coding is based on
the level of performance that occurred three or more times in
the ((seven)) thirty-day period. Your self performance is
scored as:

(a) Independent if you received no help, set-up help, or
supervision;

(b) ((S@eﬂ%&iﬁyﬁﬁeﬁeﬂe&-&%ﬁ%—%&ﬁ&ﬁg&

_E’fﬂ PUasSIStAnCeH -y ou SOmeUmespe E))Sieit-ui
help/arrangements only if on some occasions you did your
own set-up/arrangement and at other times you received help
from another person;

(c) Limited assistance if on some occasions you did not
need any assistance but at other times in the last thirty days
you required some assistance;

(d) Extensive assistance if you were involved in per-
forming the activity, but required cueing/supervision or par-
tial assistance at all times;

(e) Total dependence if you needed the activity fully per-
formed by others; or

(f) Activity did not occur if you or others did not perform
the activity in the last ((seven)) thirty days before the assess-
ment.

"Service summary" is CARE information which
includes: Contacts (e.g. emergency contact), services the cli-
ent is eligible for, number of hours or residential rates, per-
sonal care needs, the list of formal and informal providers
and what tasks they will provide, a provider schedule, referral
needs/information, and dates and agreement to the services.

"SSI-related" is defined under WAC ((388-566-6005))
388-475-0050.

"Status" means the amount of informal support avail-
able. The department determines whether the ADL or IADL
is:

(a) Met, which means the ADL or IADL will be fully
provided by an informal support;
(b) Unmet, which means an informal support will not be

available to provide assistance with the identified ADL or
IADL;

Proposed

Washington State Register, Issue 05-24

(c) Partially met, which means an informal support will
be available to provide some assistance, but not all, with the
identified ADL or IADL; or

(d) Client declines, which means you do not want assis-
tance with the task.

"Supplemental Security Income (SSI)" means the fed-
eral program as described under WAC 388-500-0005.

"Support provided" means the highest level of support
provided (to you) by others in the last seven days before the
assessment, even if that level of support occurred only once.

(a) No set-up or physical help provided by others;

(b) Set-up help only provided, which is the type of help
characterized by providing you with articles, devices, or
preparation necessary for greater self performance of the
activity (((seehas)). For example, set-up help includes but is
not limited to giving or holding out an item ((that-yeu-take
fromrothers)) or cutting food);

(c) One-person physical assist provided;

(d) Two- or more person physical assist provided; or

(e) Activity did not occur during entire seven-day period.

"You/your" means the client.

AMENDATORY SECTION (Amending WSR 05-19-045,
filed 9/15/05, effective 10/16/05)

WAC 388-106-0015 What long-term care services
does the department provide? The department provides
long-term care services through programs that are designed
to help you remain in the community. These programs offer
an alternative to nursing home care (which is described in
WAC 388-106-0350 through 388-106-0360). You may
receive services from any of the following:

(1) Medical personal care (MPC) is a Medicaid state
plan program authorized under RCW 74.09.520. Clients eli-
gible for this program may receive personal care in their own
home or in a residential facility.

(2) Community options program entry system
(COPES) is a Medicaid waiver program authorized under
RCW 74.39A.030. Clients eligible for this program may
receive personal care in their own home or in a residential
facility.

(3) Medically needy residential waiver (MNRW) is a
Medicaid waiver program authorized under RCW 74.39.041.
Clients eligible for this program may receive personal care in
a residential facility.

(4) Medically needy in-home waiver (MNIW) is a
Medicaid waiver program authorized under RCW 74.09.700.
Clients eligible for this program may receive personal care in
their own home.

(5) Chore is a state-only funded program authorized
under RCW 74.39A.110. Grandfathered clients may receive
assistance with personal care in their own home.

(6) Volunteer chore is a state-funded program that pro-
vides volunteer assistance with household tasks to eligible
clients.

(7) Program of all-inclusive care for the elderly
(PACE) is a Medicaid/Medicare managed care program
authorized under 42 CFR 460.2. Clients eligible for this pro-
gram may receive personal care and medical services in their
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own home, in residential facilities, and in adult day health
centers.

(8) Adult day health is a supervised daytime program
providing skilled nursing and rehabilitative therapy services
in addition to core services outlined in WAC 388-106-0800.

(9) Adult day care is a supervised daytime program pro-
viding core services, as defined under WAC 388-106-0800.

(10) GAU-funded residential care is a state-funded
program authorized under WAC 388-400-0025. Clients eligi-
ble for this program may receive personal care services in an
adult family home or an adult residential care facility.

(11) Residential care discharge allowance is a service
that helps eligible clients to establish or resume living in their
own home.

(12) Private duty nursing is a Medicaid service that
provides an alternative to institutionalization in a hospital or
nursing facility setting. Clients eligible for this program may
receive at least four continuous hours of skilled nursing care
on a day to day basis in their own home.

(13) Senior Citizens Services Act (SCSA) is a program
authorized under chapter 74.38 RCW. Clients eligible for this
program may receive community-based services as defined
in RCW 74.38.040.

(14) Respite program is a program authorized under
RCW 74.41.040 and WAC 388-106-1200. This program pro-
vides relief care for unpaid family or other caregivers of
adults with a functional disability.

(15) Programs for persons with developmental dis-
abilities are discussed in chapter ((388-825)) 388-823
through 388-853 WAC.

(16) Nursing facility.

(17) Medicare/Medicaid Integration Project (MMIP)
is a DSHS prepaid managed care program, authorized under
42 CFR Part 438, that integrates medical and long-term care

services for clients who are sixty-five years of age or older
and eligible for Medicare (Parts A and B) and Medicaid.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0035 May I receive personal care ser-
vices through any of the long-term care programs when I
am out of the state of Washington? (1) You may receive
personal care assistance through any long-term care pro-
grams in WAC 388-106-0015 subsections (1) through (5)
when temporarily traveling out of state for less than thirty
days, as long as your:

(a) Individual provider is contracted with the state of
Washington;

(b) Travel plans are coordinated with ((the-department))
your case manager prior to departure;

(c) Services are authorized on your plan of care prior to
departure; and

(d) Services are strictly for your personal care and do not
include your provider's travel time, expenses.

(2) You may not receive personal care services outside
of the United States.

WSR 05-23-029

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0050 What is an assessment? (1) An
assessment is an ((inventory-and-evaluation-of-abilities-and
needs-based-enan)) in-person interview in your home or your
place of residence that is conducted by the department to
inventory and evaluate your ability to care for yourself. The
department will assess you at least annually or more often

when there are significant changes to your ability to care for

yourself.
(2) Between assessments, the department may modify

your current assessment without an in-person interview in
your home or place of residence. The reasons that the depart-
ment may modify your current assessment without conduct-
ing an in-person interview in your home or place of residence
include but are not limited to the following:

(a) Errors made by department staff in coding the infor-
mation from your in-person interview;

(b) New information requested by department staff at the
time of your assessment and received after completion of the
in-person interview (e.g. medical diagnosis);

(c) Changes in the level of informal support available to
you; or

(d) Clarification of the coding selected.

(3) When the department modifies your current assess-
ment, it will notify you using a Planned Action Notice
(DSHS 14-405) of the modification regardless of whether the
modification results in a change to your benefits. You will
also receive a new service summary and assessment details.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0065 What is the process for conduct-
ing an assessment? The department:

(1) Will assess you using a department-prescribed
assessment tool, titled the comprehensive assessment report-
ing evaluation (CARE).

(2) May request the assessment be conducted in private.
However, you have the right to request that third parties be

present ((fe-g—afriend;afamily member,oralegalrepresen-
tative))).

(3) Has the right to end the assessment if behaviors by
any party are impeding the assessment process. If an assess-
ment is terminated, the department will reschedule.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0130 How does the department deter-
mine the number of hours I may receive for in-home
care? (1) The department assigns a base number of hours to
each classification group as described in WAC 388-106-
0125.

(2) The department will deduct from the base hours to
account for your informal supports, as defined in WAC 388-
106-0010, as follows:

(a) The CARE tool determines the adjustment for infor-
mal supports by determining the amount of assistance avail-
able to meet your needs, assigns it a numeric percentage, and
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reduces the base hours assigned to the classification group by lowing numeric values for the amount of assistance available

the numeric percentage. The department has assigned the fol- for each ADL and IADL:
Assistance Value
Meds Self Performance Status Available Percentage
Self administration of Rules for all codes apply except independent | Unmet N/A 1
medications is not counted Met N/A 0
Decline N/A 0
<1/4 time 9
Partially met 1/4 to 1/2 time i
1/2 to 3/4 time 5
>3/4 time 3
Assistance Value
Unscheduled ADLs Self Performance Status Available Percentage
Bed mobility, transfer, Rules apply for all codes except: Did not Unmet N/A 1
walk in room, eating, toi- | occur/client not able and Did not occur/no | Met N/A 0
let use provider = 1; Decline N/A 0
Did not occur/client declined and indepen- <1/4 time 9
dent are not counted. -
Partially met 1/4 to 1/2 t%me i
1/2 to 3/4 time 5
>3/4 time 3
Assistance Value
Scheduled ADLs Self Performance Status Available Percentage
Dressing, Rules apply for all codes except: Did not Unmet N/A 1
personal hygiene, occur/client not able and Did not occur/no | Met N/A 0
bathing provider = 1; Decline N/A 0
Did not occur/client declined and indepen- -
dent are not counted. ’ <1/4 time ; 13
. 1/4 to 1/2 time .55
Partially met -
1/2 to 3/4 time 35
>3/4 time 15
Assistance Value
IADLs Self Performance Status Available Percentage
Meal preparation, Rules for all codes apply except independent | Unmet N/A 1
Ordinary housework, is not counted. Met N/A 0
Essential shopping* Decline N/A 0
<1/4 time 3
Partially met 1/4 to 1/2 time 2
1/2 to 3/4 time A
>3/4 time .05
Assistance Value
TIADLs Self Performance Status Available Percentage
Travel to medical Rules for all codes apply except independent | Unmet N/A 1
is not counted. Met N/A 0
Decline N/A 0
Partially met | <1/4 time 9
1/4 to 1/2 time i
1/2 to 3/4 time .5
>3/4 time 3

Proposed
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Key:
> means greater than
< means less than

*Results in 5% deduction for each IADL from the base hours. Remaining hours may be used for completion of household and

personal care tasks.

(b) To determine the amount of reduction for informal
support, the value percentage is divided by the number of
qualifying ADLs and IADLs needs. The result is value A.
Value A is then subtracted from one. This is value B. Value
B is divided by three. This is value C. Value A and Value C
are summed. This is value D. Value D is multiplied by the
"base hours" assigned to your classification group and the
result is base in-home care hours reduced for informal sup-
ports.

(3) Also, the department will adjust in-home base hours

(b) If you and your paid provider live in the same house-
hold, the status under subsection (2)(a) of this section must be
met for the following IADLs:

(1) Meal preparation,

(i1) Housekeeping,

(iii) Shopping, and

(iv) Wood supply.

(c) When there is more than one client living in the same
household and your paid provider lives in your household,
the status under subsection (2)(a) of this section must be met

for the following shared living circumstances: for the following IADLs:
(a) If there is more than one client living in the same (i) Meal preparation,
household, the status under subsection (2)(a) of this section (i1) Housekeeping,
must be met or partially met for the following IADLs: (iii) Shopping, and
(i) Meal preparation, (iv) Wood supply.
(i1) Housekeeping, (4) After deductions are made to your base hours, as
(iii) Shopping, and described in subsections (2) and (3), the department may add
(iv) Wood supply. on hours based on your living environment:
Condition Status Assistance Available | Add On Hours
Offsite laundry facilities, which means the client does | Unmet N/A 8
not have facilities in own home and the caregiver is not
available to perform any other personal or household
tasks while laundry is done.
Client is >45 minutes from essential services (which Unmet N/A 5
means he/she lives more than 45 minutes one-way from | Met N/A 0
a full-service market). <1/4 time 5
Partiall ) between 1/4 to 1/2 time | 4
artially me
Y between 1/2 to 3/4 time | 2
>3/4 time 2
Wood supply used as sole source of heat. Unmet N/A 8
Met N/A 0
Declines N/A 0
<1/4 time 8
. between 1/4 to 1/2 time | 6
Partially met .
between 1/2 to 3/4 time |4
>3/4 time 2

(5) The result of actions under subsections (2), (3), and
(4) is the maximum number of hours that can be used to
develop your plan of care. The department must take into
account cost effectiveness, client health and safety, and pro-
gram limits in determining how hours can be used to meet
your identified needs.

(6) You and your case manager will work to determine
what services you choose to receive if you are eligible. The
hours may be used to authorize:

(a) Personal care services from a home care agency pro-
vider and/or an individual provider.

(b) Home delivered meals (i.e. a half hour from the avail-
able hours for each meal authorized).

(¢) Adult day care (i.e. a half hour from the available
hours for each hour of day care authorized).

(d) A home health aide if you are eligible per WAC 388-
106-0300 or WAC 388-106-0500.

(e) A private duty nurse (PDN) if you are eligible per
WAC 388-71-0910 and WAC 388-71-0915 or WAC 388-
551-3000 (i.e. one hour from the available hours for each
hour of PDN authorized.).

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Proposed



WSR 05-23-029

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0200 What services may I receive
under Medicaid personal care (MPC)? You may be eligi-
ble to receive only the following services under Medicaid
personal care (MPC):

(1) Personal care services, as defined in WAC 388-106-
0010, in your own home and, as applicable, assistance with
personal care tasks while you are out of the home accessing
community resources or working.

(2) Personal care services in one of the following resi-
dential care facilities:

(a) Adult family homes; or

(b) A licensed boarding home that has contracted with
the department to provide adult residential care services.

(3) Nursing services, if you are not already receiving this
type of service from another resource. A registered nurse may
visit you and perform any of the following activities. The fre-
quency and scope of the nursing services is based on your
individual need as determined by your CARE assessment and
any additional collateral contact information obtained by
your case manager:

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

Washington State Register, Issue 05-24

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In none-
mergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource;

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice planning and delivery.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0213 How are my needs assessed if 1
am a child applying for MPC services? If you are a child
applying for MPC services, the department will complete a
CARE assessment and:

(1) Consider and document the role of your legally
responsible natural/step/adoptive parent(s).

(2) Code your needs as met based on the guidelines out-
lined in the following table:

Activities of Daily Living (ADLs)

Ages
m = Code status as Met
Medication Management

Independent, supervision,
limited, extensive, or total

Locomotion in RoomN°®

Independent, supervision,
limited or extensive
Total
Locomotion Qutside
RoomNotc

Independent or supervision

Limited or extensive
Total
Walk in Room™°t

Independent, supervision,
limited or extensive

Total
Bed Mobility

Independent, supervision,
limited or extensive

Total
Transfers

Independent, supervision,
limited, extensive or total
& under 30 pounds
(Total & over 30
pounds = no age limit)
Toilet Use
Support provided for nighttime
wetting only

(Independent, supervision,
limited, extensive((-ertetatl)))

Proposed
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Activities of Daily Living (ADLs)
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Ages
m = Code status as Met 0 2 3 4 6 7 8 9 10 11 12 13 14 15 16 17

Independent, supervision, L} L] L]

limited, extensive

Total n | ]
Eating

Independent, supervision, L} L

limited, extensive, or total
Bathing

Independent or supervision L} LI u L]

Physical assistance all/part L} L] L]

Total n | ] ]
Dressing

Independent or supervision L} LI ] ]

Limited or extensive L8

Total [} [ ] ]
Personal Hygiene

Independent or supervision L} L] L] " =u u [ ]

Limited or extensive L}

Total L}

Instrumental Activities of Daily Living
Ages
m = Code status as Met 0 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
Telephone
Independent, supervision, limited, L} L] u u u u u u L] ] ] L] ] ] ] ] ]
extensive, or total
Transportation
Independent, supervision, limited, L} L] u u u ] u u L] ] ] ] ] ] ] ] ]
extensive, or total
Shopping
Independent, supervision, limited, L} L] L] L] u L] u u L] L] L] u u ] ] ] ]
extensive, or total
‘Wood Supply
Independent, supervision, limited, L} L] L] L] L] L] L] L] L] L] L] u u u [ ] ] ]
extensive, or total
Housework
Independent, supervision, limited, n L] L] L] u u u u L] L] L] u u u [ ] ] ]
extensive, or total
Finances
Independent, supervision, limited, L} L] L] L] L] L] u u L] L] L] u u u ] L] ]
extensive, or total
Meal Preparation
Independent, supervision, limited, L} L] L] L] L] L] u u L] L] L] u ] ] ] ] ]
extensive, or total
NOTE: If the activity did not occur, the department codes self performance as total and status as met.
Ages
0 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

Additional guidelines based

on age
Any foot care needs
Status Need met n ] ] ] ] | I I | ] ] ] ] ] ] ] ] ]
Any skin care (other than

feet)
Status Need met | B [ ] [ ] n n [ ] n [ ] [ ] [ ] n n n [ ] [ ] [ ] n
Speech/Hearing
Score comprehension as L} L

understood

[15] Proposed
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0 2 3 4 5
MMSE "= ®E ® ®E =®§E =
can be administered = no
Memory
Short term memory ok 3 ] ]
Long term memory ok L1
Depression
Select interview = unable to L} u u ] ] ]
obtain

Decision making

Rate how client makes

decisions = independent
Bladder/Bowel
Support provided for

nighttime wetting only - Individual
management =

Does not need/use

Support provided for daytime
wetting - Individual

Management = Does not
need/use

Treatment
Range of motion L} L} LR LR

(3) In addition, determine that the status and assistance
available are met or partially met over three-fourths of the
time, when you are living with your legally responsible natu-
ral/step/adoptive parent(s).

(4) Will not code mental health therapy, behaviors, or
depression if you are in foster care.

NEW SECTION

WAC 388-106-0215 When do MPC services start?
Your eligibility for MPC begins the date the department
authorizes services.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0300 What services may I receive
under community options program entry system
(COPES) when I live in my own home? When you live in
your own home, you may be eligible to receive only the fol-
lowing services under COPES:

(1) Personal care services as defined in WAC 388-106-
0010 in your own home and, as applicable, while you are out
of the home accessing community resources or working.

(2) Adult day care if you meet the eligibility require-
ments under WAC 388-106-0805.

(3) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes; and

(e) Are not adaptations or improvements, which are of
general utility or add to the total square footage.

Proposed

(4) Home delivered meals, providing nutritional bal-
anced meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(¢) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(5) Home health aide service tasks in your own home, if
the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands-on personal care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services as described in WAC
388-551-2120 and are in addition to those available services;

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide's visit; and

(d) Do not replace Medicare home health services.

(6) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you:

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(7) Skilled nursing, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100.

(8) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:
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(a) Medically necessary under WAC 388-500-0005;

(b) Necessary for: Life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;

(¢) Directly medically or remedially beneficial to you;
and

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare.

(9) Training needs identified in CARE or in a profes-
sional evaluation, which meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(10) Transportation services, ((#)) when the service:

(a) Provides ((3e1)) access to community services and
resources to meet your therapeutic goal;

(b) Is not ((d+verstonal)) diverting in nature; and

(¢) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community.

(11) Nurse delegation services, when:

(a) You are receiving personal care from a registered or
certified nursing assistant who has completed nurse delega-
tion core training;

(b) Your medical condition is considered stable and pre-
dictable by the delegating nurse; and

(c) Services are provided in compliance with WAC 246-
840-930.

(12) Nursing services, when you are not already receiv-
ing this type of service from another resource. A registered
nurse may visit you and perform any of the following activi-
ties((z))._The frequency and scope of the nursing services is

based on your individual need as determined by your CARE
assessment and any additional collateral contact information

obtained by your case manager.

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In none-
mergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource.

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice plan and delivery.

(13) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to set up your own home. Services:

(a) May include: Safety deposits, utility set-up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one-time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and

WSR 05-23-029

basic items essential for basic living outside the institution;
and

(b) Do not include rent, recreational or ((diversional))
diverting items such as TV, cable or VCR's.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0305 What services may I receive
under COPES if I live in a residential facility? If you live
in one of the following residential facilities: A licensed
boarding home contracted with the department to provide
assisted living, enhanced adult residential care, enhanced
adult residential care-specialized dementia care or an adult
family home, you may be eligible to receive only the follow-
ing services under COPES:

(1) Personal care services as defined under WAC 388-
106-0010.

(2) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, when the
items are:

(a) Medically necessary under WAC 388-500-0005; and

(b) Necessary: For life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live; and

(c) Directly medically or remedially beneficial to you;
and

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

(e) In addition to and do not replace the services required
by the department's contract with a residential facility.

(3) Training needs identified in CARE or in a profes-
sional evaluation, that are in addition to and do not replace
the services required by the department's contract with the
residential facility and that meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(4) Transportation services, when the service:

(a) Provides ((yett)) access to community services and
resources to meet a therapeutic goal;

(b) Is not ((diversional)) diverting in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by DSHS con-
tract in residential facilities.

(5) Skilled nursing, when the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse;

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100; and

(¢) In addition to and does not replace the services
required by the department's contract with the residential
facility (e.g. intermittent nursing services as described in
WAC 388-78A-2310).

Proposed
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(6) Nursing services, when you are not already receiving
this type of service from another resource. A registered nurse
may visit you and perform any of the following activities((2)).
The frequency and scope of the nursing services is based on
your individual need as determined by your CARE assess-
ment and any additional collateral contact information
obtained by your case manager.

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In none-
mergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource.

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice plan and delivery.

(7) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to live in a residential facility. Services:

(a) May include: Safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or ((diverstonal))
diverting items such as TV, cable or VCR's.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0400 What services may I receive
under medically needy residential waiver (MNRW)? You
may be eligible to receive only the following MNRW ser-
vices in one of the following residential facilities: A licensed
boarding home contracted with the department to provide
assisted living, enhanced residential care, enhanced adult res-
idential care-specialized dementia care or an adult family
home:

(1) Personal care services as defined in WAC 388-106-
0010.

(2) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, when the
items are:

(a) Medically necessary under WAC 388-500-0005; and

(b) Necessary: For life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;

(c) Directly medically or remedially beneficial to you;

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

(e) In addition to and do not replace the services required
by the department's contract with the residential facility.

Proposed
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(3) Training needs identified in CARE or in a profes-
sional evaluation that are in addition to and do not replace
services required by the department's contract with the resi-
dential facility and that meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(4) Transportation services, when the service:

(a) Provides ((3e1)) access to community services and
resources provided to meet a therapeutic goal;

(b) Is not ((diverstonal)) diverting in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by the depart-
ment's contract with a residential facility.

(5) Skilled nursing, when the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse;

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2120; and

(c) In addition to and does not replace the services
required by the department's contract with the residential
facility (e.g. intermittent nursing services as described in
WAC 388-78A-2310).

(6) Nursing services, when you are not already receiving
this type of service from another resource. A registered nurse
may visit you and perform any of the following activities((2)).
The frequency and scope of the nursing services is based on
your individual need as determined by your CARE assess-
ment and any additional collateral contact information
obtained by your case manager.

(a) Nursing assessment/reassessment;

(b) Instruction to care providers and clients;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In none-
mergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource.

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice plan and delivery.

(7) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to live in a residential facility. Services:

(a) May include: Safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or ((diversional))
diverting items such as TV, cable or VCR's.
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AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0500 What services may I receive
under medically needy in-home waiver (MNIW)? You
may be eligible to receive only the following medically
needy in-home waiver (MNIW) services in your own home:

(1) Personal care services as defined in WAC 388-106-
0010 in your own home and, as applicable, while you are out
of the home accessing community resources or working.

(2) Adult day care if you meet the eligibility require-
ments under WAC 388-106-0805.

(3) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes; and

(e) Are not adaptations or improvements, which are of
general utility or add to the total square footage.

(4) Home delivered meals, providing nutritional bal-
anced meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(¢) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(5) Home health aide service, if the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands on personal care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services (WAC 388-551-2120)
and are in addition to those available services;

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide's visit; and

(d) Do not replace Medicare home health services.

(6) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you:

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(7) Skilled nursing, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2120.

(8) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:

(a) Medically necessary under WAC 388-500-0005;

(b) Necessary: For life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;
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(c) Directly medically or remedially beneficial to you;
and

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare.

(9) Training needs identified in CARE or in a profes-
sional evaluation, which meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(10) Transportation services if you live in your own
home, ((if)) when the service:

(a) Provides ((ett)) access to community services and
resources to meet a therapeutic goal;

(b) Is not ((diverstonal)) diverting in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community.

(11) Nurse delegation services when:

(a) You are receiving personal care from a registered or
certified nursing assistant who has completed nurse delega-
tion core training;

(b) Your medical condition is considered stable and pre-
dictable by the delegating nurse; and

(c) Services are provided in compliance with WAC 246-
840-930.

(12) Nursing services, when you are not already receiv-
ing this type of service from another resource. A registered
nurse may visit you and perform any of the following activi-
ties((+))._The frequency and scope of the nursing services is
based on your individual need as determined by your CARE
assessment and any collateral contact information obtained
by your case manager.

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In none-
mergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource;

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice planning and delivery.

(13) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to set up your own home. Services:

(a) May include: Safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or ((diversional))
diverting items such as TV, cable or VCR's.
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AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0705 Am I eligible for PACE services?
To qualify for Medicaid-funded PACE services, you must
apply for an assessment by contacting your local home and
community services office. The department will assess and
determine whether you:

(1) Are age:

(a) Fifty-five or older, and blind or have a disability, as
defined in WAC 388-511-1105, SSI-related eligibility
requirements; or

(b) Sixty-five or older.

(2) Need nursing facility level of care as defined in WAC

388-106-0355((-Nete:—I-you--are-already-enrelled; butne
PACE-servicesifthe-department reasonably-expeets—you-to
absenee-of continted PACE-ceverage));

(3) Live within the designated service area of the PACE
provider;

(4) Meet financial eligibility requirements. This means
the department will assess your finances ((and)), determine if
your income and resources fall within the limits ((seti#-WAE
388-545-15065)), and determine the amount you may be

required to contribute, if any, toward the cost of your care as
described in WAC 388-515-1505;

(5) Not be enrolled in any other ((medical-coverageplan

health-ptan))) Medicare or Medicaid prepayment plan or
optional benefit; and

(6) Agree to receive services exclusively through the
PACE provider and the PACE provider's network of con-
tracted providers.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0715 How do I ((disenrel-frem)) end
my enrollment in the PACE program? (1) You may
choose to voluntarily ((disenrelHrem)) end your enrollment
in the PACE program without cause at any time. To do so,
you must give the PACE provider written notice. If you give
notice:

(a) Before the fifteenth of the month, ((disenrellmentis))
the department will end your enrollment effective at the end
of the month; or

(b) After the fifteenth, ((disenreHment—is—net)) the
department will end your enrollment effective until the end of
the following month.

(2) ((Feumay-alse-beinveluntarthy-disenreHedfromthe
program-by-the PACEprevider;)) Your enrollment may also
end involuntarily if you:

(a) Move out of the designated service area or are out of
the service area for more than thirty consecutive days, unless
the PACE provider agrees to a longer absence due to extenu-
ating circumstances;

(b) Engage in disruptive or threatening behavior such
that the behavior jeopardizes your health or safety, or the
safety of others;
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(c) Fail to comply with your plan of care or the terms of
the PACE enrollment agreement;

(d) Fail to pay or make arrangements to pay your part of
the costs after the thirty-day grace period;

(e) Become financially ineligible for Medicaid services,
unless you choose to pay privately;

(f) Are enrolled with a provider that loses its license
and/or contract; or

(g) No longer meet the nursing facility level of care
requirement as defined in WAC 388-106-0205 ((and-are-net

igible)).

(3) For any of the above reasons, the PACE provider
must give you written notice, explaining that they are termi-
nating benefits. If the provider gives you notice:

(a) Before the fifteenth of the month, then ((yeumay-be
disenrelled)) the department will end your enrollment at the
end of the month; or

(b) After the fifteenth, then ((yeu—may-be-disenrelled))
the department will end your enrollment at the end of the fol-
lowing month.

(4) Before the PACE provider can involuntarily ((disen-
rellyeufrem)) end your enrollment in the PACE program,

the department must review and approve ((al-prepesed
involuntary-disenrollments)) it.

NEW SECTION

WAC 388-106-1303 What responsibilities do I have
as a client of the department? As a client of the department,
you have a responsibility to:

(1) Give us enough information to assess your needs;

(2) Let the social services worker into your home so that
your needs can be assessed;

(3) Follow your care plan;

(4) Not act in a way that puts anyone in danger;

(5) Provide a safe work place;

(6) Tell your social services worker if there is a change
in:

(a) Your medical condition;

(b) The help you get from family or other agencies;

(c) Where you live; or

(d) Your financial situation.

(7) Tell your social services worker if someone else
makes medical or financial decision for you;

(8) Choose a qualified provider;

(9) Keep provider background checks private;

(10) Tell your social services worker if you are having
problems with your provider; and

(11) Choose your own health care. Tell your social ser-
vices worker when you do not do what your doctor says.
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WSR 05-24-011
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
NATURAL RESOURCES
(By the Code Reviser's Office)
[Filed November 29, 2005, 9:55 a.m.]

WAC 332-30-151, proposed by the Department of Natural
Resources in WSR 05-11-067 appearing in issue 05-11 of the
State Register, which was distributed on June 1, 2005, is
withdrawn by the code reviser's office under RCW 34.05.335
(3), since the proposal was not adopted within the one hun-
dred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 05-24-031
PROPOSED RULES
DEPARTMENT OF LICENSING
(Geologist Licensing Board)
[Filed November 30, 2005, 1:25 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-063 and 05-17-064.

Title of Rule and Other Identifying Information:
Amending WAC 308-15-030 How do I apply for a geologist
license?, to clarify language; 308-15-050 What is the exami-
nation process to be licensed as a geologist?, to allow exami-
nation applicants to pay exam costs directly to the National
Association of State Boards of Geology (ASBOG) for the
examinations that we contract with ASBOG to administer;
and 308-15-150 Fees, to allow for a suspension in renewal
fees until July 1, 2008, but still allow the board to be self-sup-
porting.

Hearing Location(s): Department of Licensing, 405
Black Lake Boulevard, Room 209, Olympia, WA 98502, on
January 11, 1006 [2006], at 1:00 p.m.

Date of Intended Adoption: January 16, 2006.

Submit Written Comments to: Joseph Vincent Jr., P.O.
Box 9045, Olympia, WA, e-mail jvincent@dol.wa.gov, fax
(360) 664-4195, by December 21, 2005.

Assistance for Persons with Disabilities: Contact Joan
Robinson by December 21, 2005, TTY (360) 664-8885 or
(360) 664-1387.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Delete language
no longer applicable; clarify existing language.

Anticipated effects will be to make the language consis-
tent with the way we do business and to clarify the rule lan-
guage for the applicant, registrants and the public.

Reflect suspension of renewal fees.

Reasons Supporting Proposal: The cost of the examina-
tions are charged directly to the candidates for registration
and allow for a suspension in renewal fees.

Statutory Authority for Adoption: RCW 18.220.040
Directors authority.

Statute Being Implemented: Chapter 18.220 RCW.

WSR 05-24-031

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:  Geologist Licensing Board,
Department of Licensing, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joan Robinson, Olympia, Washington,
(360) 664-1387; and Enforcement: Joseph Vincent Jr.,
Olympia, Washington, (360) 664-1386.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The Geologist Licens-
ing Board does regulate businesses only individuals.

A cost-benefit analysis is not required under RCW
34.05.328. This statute does not apply to Department of
Licensing.

November 30, 2005
Joseph Vincent Jr.
Administrator

AMENDATORY SECTION (Amending WSR 05-01-174,
filed 12/21/04, effective 1/21/05)

WAC 308-15-030 How do I apply for a geologist
license? (1) Review the available options for licensure:

(a) Examination in WAC 308-15-050; and

(b) Reciprocity in WAC 308-15-060.

(2) Complete and submit your application according to
the directions in the geologist application packet, which is
available on the geologist web site and upon request from the
board office.

(3) Verify you meet minimum educational requirements
by having your official sealed transcripts sent directly to the
board office from your college or university. Transcripts
from schools outside the United States or Canada must be
evaluated by a board-approved evaluation service. The eval-
uation service must send the original evaluation and a copy of
the transcripts directly to the board office.

(4) Solicit personal references and verifications of expe-
rience in the format and on the forms specified in the applica-
tion instructions. Verifications must be sent to the board
directly from the originating source.

(5) If applying for a license by reciprocity, solicit verifi-
cation of your current license or certification and your exam-
ination scores on the form provided in the application packet.
Verification must be sent directly to the board from the issu-
ing jurisdiction.

(6) If applying for a specialty license, submit a project
list on the forms provided in the application packet to show
you meet the minimum requirements of professional spe-
cialty practice of a character satisfactory to the board.

(7) If requested by the board, submit one or more reports
you contributed to or solely prepared.

(8) If applying for a license by examination, your com-
plete application, as described in subsection (9) of this sec-
tion, must be received by the board at least ((sixty)) ninety
calendar days before the date of the examination.

(9) An application is not complete and will not be con-
sidered until all of the following are received by the board:

(a) Application, signed and dated, and without omis-
sions;
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(b) Application fee and, if applying for a specialty by
examination, the examination fee specified in WAC 308-15-
150;

(¢) Transcripts sent directly from the colleges or univer-
sities;

(d) Personal references sent directly from the origina-
tors;

(e) Verification of experience sent directly from the ver-
ifiers;

(f) If applying by reciprocity, verification of exam scores
and license or certification in another jurisdiction;

(g) If applying for a specialty license, project list; and

(h) Other documentation requested by the board.

AMENDATORY SECTION (Amending WSR 05-01-174,
filed 12/21/04, effective 1/21/05)

WAC 308-15-050 What is the examination process to
be licensed as a geologist? You must take and pass the
ASBOG examination. The examination currently consists of
two parts: Fundamentals of Geology and Practice of Geol-
ogy. Each part of the examination is four hours long. Infor-
mation on the examination is available on the ASBOG web
site.

(1) Applying for the examination: You may either:

(a) Apply to take the Fundamentals of Geology exam
after you meet the minimum educational requirements for
licensure, and the Practice of Geology exam after you meet
the experience requirements outlined in WAC 308-15-040.

(1) To apply to take the Fundamentals of Geology exam,
you must provide the board with an application; a certified
copy of your transcripts, sent directly from your college or
university; and the application ((and-examination)) fee((s))
listed in WAC 308-15-150. You do not need to submit
employment and experience verification forms or personal
references.

(i) After you meet the minimum experience require-
ments, you may apply for the Practice of Geology examina-
tion by submitting the remaining application documents and
((epplicable-examination)) application fee; or

(b) Apply to take both parts of the ASBOG examination
after you meet all other licensure requirements outlined in
WAC 308-15-040 by submitting a completed license applica-
tion packet and ((applieable-examination-and-lieense)) appli-

cation fee((s)).

(2) Fees: You must submit the ((apphieable)) application
fee((s)) with your application prior to the application dead-
line. ((H-reu-denetqualifyto-takethe-examination;only
your-examinationfee-will-berefunded:)) Fees are listed in
WAC 308-15-150. Following approval of your application
you must submit your examination fees directly to ASBOG
prior to the deadline specified by ASBOG.

(3) Special accommodations: If you have a disability,
the board will provide accommodations consistent with the
Americans with Disabilities Act. You must request special
accommodations at least ninety days before the examination
date.

(4) Notification of scoring: The board will notify you
by mail of your examination score within ninety days of tak-
ing the examination.
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(5) Failing the examination:

(( . . . . . .

fiedHn-WAC308-15-156-

b)) You may apply to retake the examination by sub-
mitting a written request and the administrative fee((s)) for
reexamination specified in WAC 308-15-150. You must sub-

mit the examination fee directly to ASBOG by the deadline
specified by ASBOG.

AMENDATORY SECTION (Amending WSR 05-01-174,
filed 12/21/04, effective 1/21/05)

WAC 308-15-150 Fees. (1) Suspension of fees. Effec-
tive March 1, 2006, the listed fees shown in subsection (2) of
this section are suspended and replaced with the following:

Renewal Fees

Annual renewal fee for geologist $20.00
Annual renewal for each specialty $25.00
Annual renewal for geologist, with late 40.00
fee (if paid ninety days or more after due

date)

Annual renewal fee for each specialty, $50.00
with late fee (if paid ninety days or more

after due date)

The fees set forth in this section shall revert back to the
fee amounts shown in WAC 308-15-150 on July 1, 2008.

(2) Fees.
Type of Fee

Application fees - includes initial license
Application fee for geologist((—))
(applying by examination)

Application fee for each specialty((—))
(applying by examination)

Application fee for geologist((—))
(applying by reciprocity)

Application fee for each specialty((—))
(applying by reciprocity)

Examination fees

((Fandamentals-ef- Geelogy-(vendor-
charee)

Practice-of Geology-(vendor-charge)
Fees for the fundamentals of geology

and practice of geology examinations
are submitted directly to ASBOG

Administration fee for reexamina-
tion
((Eatefee(ifsecheduleddessthan-
hipt dave bef e ationd
—vendor-charge)
Manual-regrade(vendercharge)

Specialty examination (hydrogeologist
or engineering geologist exam)

$150-00))

$65.00

$25.00

$50-00))
$300.00
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Type of Fee Amount
((Administrativefeeforregrade $15-00))
Renewal fees
Annual renewal fee for geologist $100.00
Annual renewal fee for each specialty $85.00
Annual renewal for geologist, with late $200.00
fee (if paid ninety days or more after
due date)
Annual renewal for each specialty, with $170.00
late fee (if paid ninety days or more
after due date)
Miscellaneous fees
Duplicate license or wall certificate . . . $25.00
Certification of license records to other
jurisdictions. ... ... ... $45.00
Proctor examination for another juris-
diction........... ... .. ... ... ... $100.00

WSR 05-24-043
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 30, 2005, 4:10 p.m.]

Continuance of WSR 05-21-140.

Preproposal statement of inquiry was filed as WSR 05-
10-006.

Title of Rule and Other Identifying Information: Scien-
tific collection permit rules. This filing is for purposes of
continuing the hearing from December 2005 to February
2006.

Hearing Location(s): Natural Resource Building, 1111
Washington Street, Olympia, WA, on February 10-11, 2006,
begins 8:00 a.m. February 10, 2006.

Date of Intended Adoption: February 10, 2006.

Submit Written Comments to: Evan Jacoby, Rules
Coordinator, 600 Capitol Way, Olympia, WA 98501-1091, e-
mail jacobesj@dfw.wa.gov, fax (360) 902-2155, by February
3, 2006.

Assistance for Persons with Disabilities: Contact Susan
Yeager by January 27, 2006, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Consolidate the
current two rules into one, and provide definitions for clarity.

Reasons Supporting Proposal: Bring organization and
clarity to current system and assist in implementing an auto-
mated license issuance system.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Fish and Wildlife,
governmental.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, (360) 902-
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2930; Implementation: Ron McQueen, 1111 Washington
Street, Olympia, (360) 902-2204; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, (360) 902-2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

See WSR 05-21-140.
A cost-benefit analysis is not required under RCW
34.05.328. These rule proposals do not affect hydraulics.
November 30, 2005
Evan Jacoby
Rules Coordinator

WSR 05-24-046
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 30, 2005, 4:48 p.m.]

Continuance of WSR 05-18-060.

Preproposal statement of inquiry was filed as WSR 05-
11-034.

Title of Rule and Other Identifying Information: The
department is proposing the following amendments to chap-
ter 16-228 WAC, General pesticide rules, that affect the
application of pesticides near schools, hospitals, nursing
homes, adult and child day care centers:

Adding the definition of "responsible person" to WAC
16-228-1010;

Modifying the definition of "fumigant" in WAC 16-
228-1010; and

Adding a new section WAC 16-228-1221 Must an
applicator notify schools, hospitals, nursing homes and
day care centers prior to an application of certain pesti-
cides? Requires an applicator to provide notification of
application for certain applications of specified pesti-
cides near schools, hospitals, nursing homes and adult
and child day care centers.

The department held public hearings on the rules on the
following dates: The public hearing dates, times and loca-
tions for the proposed amendments to chapter 16-228 WAC,
General pesticide rules, are listed in the following table:

DATE TIME LOCATION

Wednesday, November
2,2005

3:00 p.m. Wenatchee Valley Community
College

Room: Anderson 2047

1300 5th Street

Wenatchee, WA 98801

Wednesday, November
2,2005

7:00 p.m. Wenatchee Valley Community
College

Room: Anderson 2047

1300 5th Street

Wenatchee, WA 98801

Monday, November 7,
2005

7:00 p.m. Washington State Department
of Agriculture
21 North 1st Avenue

Suite 236

Yakima, WA 98902
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DATE TIME

Monday, November 14, | 3:00 p.m. Washington State Department
2005 of Agriculture

Second Floor, Room 259
1111 Washington Street S.W.
Olympia, WA 98504-2560

LOCATION

In addition, the department received written comments
on the rules through November 15, 2005. In accordance with
RCW 34.05.335(2), the department is continuing to review
and consider the testimony and submissions at the public
hearings and other written comments.

The department intends to continue its consideration of
all these submissions and has continued the intended date of
adoption to December 30, 2005.

Date of Intended Adoption: December 30, 2005.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments result from pesticide stakeholders expressing
concerns to the department that those parts of chapter 16-228
WAC regulating airblast applications need to be more restric-
tive. The proposed amendments:

Add notification requirements for specified applications
of "Danger/Poison" pesticides near schools, hospitals, nurs-
ing homes and adult and child day care centers;

Add a definition of "responsible person" to WAC 16-
228-1010;

Modify the definition of "fumigant" to be consistent with
RCW 17.21.020(20); and

Establish a mechanism to reduce the possibility that sen-
sitive human populations will accidentally be exposed to pes-
ticides as a result of pesticide drift.

Reasons Supporting Proposal: The department obtained
stakeholder comments regarding the need to modify WAC
16-228-1220(4) so it would be more restrictive. A committee
of interested parties worked with the department to develop
proposed rule amendments. Although it does not represent a
consensus opinion of the committee, the new section 16-228-
1221 is the final result of the committee's effort.

Statutory Authority for Adoption: RCW 17.21.030
(1)(a) and chapter 34.05 RCW.

Statute Being Implemented: RCW 17.21.030 (1)(a).

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The proposed rule language was a compromise
based upon the work of a representative stakeholder commit-
tee. The department is prevented from proposing some addi-
tional airblast restrictions requested by some committee
members because those restrictions exceed the department's
statutory authority. Only the legislature has the authority to
amend chapter 17.21 RCW.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Name of Agency Personnel Responsible for Drafting:
Ann Wick, 1111 Washington Street, Olympia, WA, (360)
902-2051; Implementation and Enforcement: Cliff Weed,
1111 Washington Street, Olympia, WA, (360) 902-2036.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
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requires the department to prepare a small business economic
impact statement (SBEIS) for proposed rules that impose a
more than minor cost on businesses in an industry. The
department has analyzed the economic impact of the pro-
posed amendments and concluded that the cost imposed by
the notification requirements in WAC 16-228-1221 are "not
more than minor" and do not have a disproportionate impact
on small businesses, therefore, a formal SBEIS is not
required. Affected sites (schools, hospitals, nursing homes
and adult and child day care centers) are not required to take
any action if they choose not to. However, by following the
notification requirements in WAC 16-228-1221, affected
sites could benefit from substantial cost savings by avoiding
possible pesticide exposure incidents.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington State Department of Agriculture
is not a listed agency under RCW 34.05.328 (5)(a)(1).

November 30, 2005

Bob Arrington
Assistant Director

WSR 05-24-047
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed December 1, 2005, 8:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
20-060.

Title of Rule and Other Identifying Information: WAC
415-111-220 How do I choose a defined contribution rate?

Hearing Location(s): Department of Retirement Sys-
tems, 6835 Capitol Boulevard, Conference Room 115, Tum-
water, WA, on January 10, 2006, at 1:30 p.m.

Date of Intended Adoption: January 11, 2006.

Submit Written Comments to: Leslie L. Saeger, Rules
Coordinator, Department of Retirement Systems, P.O. Box
48380, Olympia, WA 98504-8380, e-mail leslies@drs.
wa.gov, fax (360) 753-3166, by 5:00 p.m., on January 10,
2006.

Assistance for Persons with Disabilities: Contact Leslie
Saeger, Rules Coordinator, by December 30, 2005, TDD
(360) 664-7291, TTY (360) 586-5450, phone (360) 664-
7291.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
clarifies that once a PERS or SERS Plan 3 member chooses a
contribution rate, or is assigned the base rate of 5%, the mem-
ber may not change that contribution rate unless he/she
changes employers. This amendment is required by an IRS
decision on the tax-qualified status of PERS Plan 2 and 3 and
SERS Plan 2 and 3. (RCW 41.34.090).

Statutory Authority for Adoption: RCW 41.50.050(5).

Statute Being Implemented: RCW 41.34.040 and
41.34.090.

Rule is not necessitated by federal law, federal or state
court decision.
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Name of Proponent:
tems, governmental.

Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 48380, Olympia, WA 98504-8380,
(360) 664-7291; Implementation and Enforcement: Dave
Nelsen, P.O. Box 48380, Olympia, WA 98504-8380, (360)
664-7291.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules have no
effect on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Department of Retirement Systems is not one
of the named departments in RCW 34.05.328.

November 29, 2005

Leslie Saeger

Department of Retirement Sys-

Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-02-004,
filed 12/24/03, effective 1/1/04)

WAC 415-111-220 How do I choose a defined contri-
bution rate? (1) Contribution rates: If you are a member
of the Teachers' Retirement System (TRS) Plan 3, the School
Employees' Retirement System (SERS) Plan 3, or the Public
Employees' Retirement System (PERS) Plan 3, you are
required to contribute from your compensation according to
one of the following rate structures:

Base Additional Total Contri-
Rate Rate bution Rate

Option A

All ages 5.0% 0.0% 5.0%
Option B

Up to age 35 5.0% 0.0% 5.0%
Age 35 to 44 5.0% 1.0% 6.0%
Age 45 and 5.0% 2.5% 7.5%
above

Option C

Up to age 35 5.0% 1.0% 6.0%
Age 35 to 44 5.0% 2.5% 7.5%
Age 45 and 5.0% 3.5% 8.5%
above

Option D

All ages 5.0% 2.0% 7.0%
Option E

All ages 5.0% 5.0% 10.0%
Option F

All ages 5.0% 10.0% 15.0%

(2) How do I make the choice? Under WAC 415-111-
110, it is your responsibility to complete the correct form for
choosing a contribution rate and submitting the form in a
timely manner to your employer as directed on the form.

(3) Where do I get the form to make my choice? Your
employer must provide the appropriate form to choose a con-
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tribution rate if you are enrolling in Plan 3 or transferring
from Plan 2 to Plan 3.

(4) When do I have to choose? You must choose a con-
tribution rate within ninety calendar days from your date of
hire in an eligible position. However, if you are transferring
from Plan 2 to Plan 3, you must choose a contribution rate at
the same time you transfer. The ninety-day period does not
apply to a member transferring from Plan 2 to Plan 3.

(5) When do contributions begin?

(a) Once you choose a contribution rate, contributions
will begin the first day of the pay cycle in which you make
the choice.

(b) If the employer advises the department that you
should be reported into Plan 3 membership retroactively, the
ninety-day period starts from the date it is discovered that you
should have been reported. The department will decide which
date to use.

(6) What if I work for more than one employer? If
you are a Plan 3 member working in eligible positions for
more than one employer, you may select a different contribu-
tion rate with each employer.

(7) What happens if I do not make a choice? Under
RCW 41.34.040, you will be assigned a base rate of 5%
(Option A) if:

(a) You are a new employee or changing your employer,
and do not choose a contribution rate within the ninety-day
election period described in subsection (4) of this section; or

(b) You are transferring from Plan 2 to Plan 3 and do not
choose a contribution rate at the time of transfer. Contribu-
tions required under subsection (a) or (b) will begin the first
day of the pay cycle in which you are assigned to Option A.

(8) Can I change my contribution rate?

(a) ((Exeept-as—provided—in{(e)-ofthissubsection;—onee

S0 (Ot : | bt
unless-you-change-employers:)) If you are a PERS 3 or SERS
3 member, once you choose a contribution rate or are
assigned the base rate of 5% (Option A), you cannot change
that contribution rate unless you change employers. This rule
is required by an IRS decision on the tax qualified status of
PERS 2 and 3 and SERS 2 and 3.

(b) Each time you change employers, you must choose a
new contribution rate within ninety days or you will be
assigned a base rate of 5% (Option A). No contributions will
be taken until you choose a rate or until the ninety-day period
has elapsed, whichever occurs first.

(c) Each January, TRS Plan 3 members may change their
contribution rate option by providing written notification to
their employer as described in WAC 415-111-110(1).

WSR 05-24-048
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed December 1, 2005, 8:11 a.m.]

Original Notice.

Proposed



WSR 05-24-048

Preproposal statement of inquiry was filed as WSR 05-
20-059.

Title of Rule and Other Identifying Information: WAC
415-111-230 Self-directed investment program allocation.

Hearing Location(s): Department of Retirement Sys-
tems, 6835 Capitol Boulevard, Conference Room 115, Tum-
water, WA, on January 10, 2006, at 1:30 p.m.

Date of Intended Adoption: January 11, 2006.

Submit Written Comments to: Leslie L. Saeger, Rules
Coordinator, Department of Retirement Systems, P.O. Box
48380, Olympia, WA 98504-8380, e-mail leslies@drs.
wa.gov, fax (360) 753-3166, by 5:00 p.m., on January 10,
2006.

Assistance for Persons with Disabilities: Contact Leslie
Saeger, Rules Coordinator, by December 30, 2005, TDD
(360) 664-7291, TTY (360) 586-5450, phone (360) 664-
7291.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
clarifies that the department has the right to limit the number
of times a Plan 3 member changes investment options, and to
impose other restrictions if necessary to protect the perfor-
mance results of the funds.

Statutory Authority for Adoption: RCW 41.50.050(5).

Statute Being Implemented: Chapter 41.34 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
tems, governmental.

Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 48380, Olympia, WA 98504-8380,
(360) 664-7291; Implementation and Enforcement: Dave
Nelsen, P.O. Box 48380, Olympia, WA 98504-8380, (360)
664-7291.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules have no
effect on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Department of Retirement Systems is not one
of the named departments in RCW 34.05.328.

November 29, 2005
Leslie Saeger
Rules Coordinator

Department of Retirement Sys-

AMENDATORY SECTION (Amending WSR 01-01-059,
filed 12/12/00, effective 1/12/01)

WAC 415-111-230 Self-directed investment program
allocation. This section applies only to members who elect
the self-directed investment program pursuant to WAC 415-
111-210.

(1) What is an allocation? An allocation is a set of

instructions ((defining-which-self-direeted)) identifying your

choice of investment program funds ((yeu-wish-yeurmeney
te—be—mves%ed—m)) and the percentage of your money you

want to invest in each fund. The amount you allocate to each
fund must be designated as a whole percentage((—Fhe-sumof

the-pereentages-that-yeualleeate)), and the total must equal

one-hundred percent.
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Example: Martha has elected the self-directed program
as her investment manager and is contributing
$150 per month. Martha decides to invest
((inte)) in three different funds with the fol-
lowing amounts: $30 invested in fund #1,
$45 invested in fund #2 and $75 invested in
fund #3. To accomplish this she must estab-
lish the following allocation:

Allocation to fund #1 20%
Allocation to fund #2 30%
Allocation to fund #3 50%

Total Allocation 100%

(2) How do I establish an allocation? You must estab-
lish your allocation by contacting the department's desig-
nated recordkeeper. Once established, you may change your

allocation ((&t—&ﬂyh&ﬂﬂe—byeefﬁ-aeﬁﬂg—the—éepafmte&t—s—deﬁg-
nated-recordkeeper)) according to the provisions in subsec-
tion (5) of this section.

(3) What happens if I do not ((designate)) establish an
allocation? If you do not provide an allocation ((prierte-any
of yourinvestment-money-betngreeetved-by)) before the
department's designated recordkeeper begins receiving your
investment money, or if you provide an allocation ((whete))
but the sum of the allocated portions does not equal one-hun-
dred percent, your investment money will be ((direeted-inte
the-defaultfund-suchthat)) invested as follows:

(a) If ((your)) the total ((aHeeations-do-not-equal)) of the
percentages you have allocated is less than one-hundred per-
cent, (((1))) the department will determine the percentage that
is unallocated, and ((Gi)-direet)) invest the unallocated per-
centage ((iate)) in the default fund.

Example: Ralph designates the following allocation:
33% fund #1, 33% fund #2, and 33% fund #3.
Since the total allocation equals 99%, the
unallocated 1% will be ((direeted—inte))
invested in the default fund.

(b) If the total ((allecations—exeeed)) of the percentages
you have allocated is greater than one-hundred percent, ((the
entire-alleeation)) all of your investment money will be
((direeted-into)) invested in the default fund.

Example: Chris designates the following allocations:
38% into fund #1, 40% into fund #2, ((and))
10% into fund #3, and 15% into fund #4.
Since the total allocation equals 103%, all of
Chris' investment money will be ((direeted
inte)) invested in the default fund.

(©) (H-no-stiocation-i e the-entre-shocati

member)) If you do not provide an allocation, your money
will be invested as follows:

(1) If you previously participated in the self-directed
investment program, ((the-member's)) your most recent allo-
cation will be used. However, if ((that)) your allocation
includes a fund or funds that are no longer available, the por-
tion of your investment money allocated to the unavailable
fund(s) will be ((direeted-inte)) invested in the default fund.
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(>ii) If you do not meet the conditions in (¢)(i) of this sub-
section, all of your investment money will be invested in the
default fund.

Example: Lew is a new member and elects the self-
directed investment program, but does not
establish an allocation. All of Lew's invest-
ment money will be ((direeted—inte))
invested in the default fund.

Example: Linda becomes reemployed in an eligible
position and elects to participate in the self-
directed investment program again, but does
not provide an allocation.

Linda previously participated in the self-
directed investment program and had the fol-
lowing allocation:

10% in Fund #1
10% in Fund #2
30% in Fund #3
25% in Fund #4
25% in Fund #5

((Sinee)) Because she did not establish a new alloca-
tion, her previous allocation will be used. However,
fund #2 is no longer available, so that ((part-efher
alleeation-will be-directed-inte)) portion of her money
will be invested in the default fund. A new allocation
will be established for Linda as follows:

10% in Fund #1
10% in Default Fund
30% in Fund #3
25% in Fund #4
25% in Fund #5

(4) What is the default fund? The default fund for the
self-directed investment program is the Money Market Fund.

(5) ((ean)) May I change my allocation? Once you
have established an allocation or been directed into the
default fund, you may change your allocation ((at-any-time))
by contacting the department's designated recordkeeper.
However, changes must be consistent with any restrictions on
trading imposed by the funds involved, and, if necessary to
protect the performance results of the investment program
funds, the department may:

(a) Limit the number of times you change allocations;

(b) Limit the frequency of the changes;

¢) Limit the manner of making changes: or
(d) Impose other restrictions.

WSR 05-24-049
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed December 1, 2005, 8:13 a.m.]

Original Notice.

WSR 05-24-049

Preproposal statement of inquiry was filed as WSR 05-
13-046.

Title of Rule and Other Identifying Information: WAC
415-104-111 How is my LEOFF Plan 2 retirement allowance
affected if I return to work after retirement?

Hearing Location(s): Department of Retirement Sys-
tems, 6835 Capitol Boulevard, Conference Room 115, Tum-
water, WA, on January 10, 2006, at 1:30 p.m.

Date of Intended Adoption: January 11, 2006.

Submit Written Comments to: Leslie L. Saeger, Rules
Coordinator, Department of Retirement Systems, P.O. Box
48380, Olympia, WA 98504-8380, e-mail leslies@drs.
wa.gov, fax (360) 753-3166, by 5:00 p.m., on January 10,
2006.

Assistance for Persons with Disabilities: Contact Leslie
Saeger, Rules Coordinator, by December 30, 2005, TDD
(360) 664-7291, TTY (360) 586-5450, phone (360) 664-
7291.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
incorporates the provisions of HB 1270. HB 1270 gives law
enforcement officers' and fire fighters' retirement system
(LEOFF) Plan 2 retirees who return to work in eligible PERS,
SERS or TRS positions the option of continuing to receive
their LEOFF retirement allowance or joining the other retire-
ment system.

Statutory Authority for Adoption: RCW 41.50.050(5),
41.26.500.

Statute Being Implemented: RCW 41.26.500.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Retirement Sys-
tems, governmental.

Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 48380, Olympia, WA 98504-8380,
(360) 664-7291; Implementation and Enforcement: Dave
Nelsen, P.O. Box 48380, Olympia, WA 98504-8380, (360)
664-7291.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules have no
effect on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Department of Retirement Systems is not one
of the named departments in RCW 34.05.328.

November 29, 2005

Leslie Saeger
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-12-043,
filed 5/25/05, effective 6/25/05)

WAC 415-104-111 ((Hew-does-the-departmentesien-
late-theretirementalovwaneeofa HEOHPlan2-member

\ ires, 1 —and-th id .
or-separates—employment-again?)) How is my LEOFF
Plan 2 retirement allowance affected if I return to work
after retirement? ((Fhis-rules-establishes-a-methed-te-actu-

Proposed
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i) This rule applies to you if
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allowance will be suspended while you earn service credit

you are a LEOFF 2 retiree who returns to work in an eligible

and make contributions toward another retirement benefit.

LEOFF, public employees' retirement system (PERS), school

When you leave the PERS, SERS or TRS eligible position,

employees' retirement system (SERS), or teachers' retirement

you will resume receiving your LEOFF retirement allow-

system (TRS) position.
(1) If you return to employment in a LEOFF eligible
position, you must reenter membership and your retire-

ance, along with retroactive payments for the time you were
employed. You may choose to have your retroactive pay-

ments in a lump sum or actuarially computed into your

ment allowance will stop. When you separate from service,

LEOFF Plan 2 retirement allowance.

the department will calculate your retirement allowance
according to this subsection.

(a) If you previously retired before age fifty-three, the
department will:

(1) Calculate your retirement allowance pursuant to
RCW 41.26.420 using:

(A) Your total years of career service, including service
earned prior to your initial retirement and service earned after
reentering membership; and

(B) Any increase in your final average salary resulting
from your reentry into membership; and

(i1) Actuarially reduce your retirement allowance:

(A) Based on the present value of the retirement allow-
ance payments you received during your initial retirement;

(B) To reflect the difference in the number of years
between your current age and the attainment of age fifty-
three, if ((applieable)) you are not yet fifty-three; and

(C) To offset the cost of your benefit option if it includes
a survivor feature. See WAC 415-104-215.

(b) If you previously retired at or after age fifty-three, the
department will ((recompute)):

(i) Calculate your retirement allowance pursuant to
RCW 41.26.420 ((and-inclade-any-additional-service-eredit
yot-earned)) using:

(A) Your total years of career service, including service
earned prior to your initial retirement and service earned after

reentering membership; and
(B) Any increase in your final average salary resulting

from your reentry into membership((—Fhe-department-will));
and

(ii) Actuarially reduce your retirement allowance to off-
set the cost of your benefit option if it includes a survivor fea-
ture. See WAC 415-104-215.

(¢) Under no circumstances will you receive a retirement
allowance creditable to a month during which you earned ser-
vice credit.

(2) If you enter employment in a PERS, TRS or SERS

eligible position, ((whether-ornot-you-enter PERS;-TRS-or
SERS berships LEOEF roi i )

- latump-sumsor
i i )) you have two
options:

(a) You may choose not to become a member of the
PERS. TRS or SERS retirement system and continue to
receive your monthly LEOFF Plan 2 retirement allowance; or

(b) You may choose to become a member of the PERS,
TRS or SERS retirement system. Your LEOFF retirement

Proposed

WSR 05-24-053
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed December 1, 2005, 1:54 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
20-058.

Title of Rule and Other Identifying Information: Chap-
ter 458-57 WAC, Estate and Transfer Act, amending WAC
458-57-005 Nature of estate tax, definitions, 458-57-015 Val-
uation of property, property subject to estate tax, how to cal-
culate the tax, 458-57-017 Property subject to generation-
skipping transfer tax, how to calculate the tax, allocation of
generation-skipping transfer exemption, 458-57-025 Deter-
mining the tax liability of nonresidents, 458-57-035 Wash-
ington estate tax return to be filed—Penalty for late filing—
Interest on late payments—Waiver or cancellation of pen-
alty—Application of payment and 458-57-045 Administra-
tion of the tax—Releases, amended returns refunds, heirs of
escheat estates; and new sections WAC 458-57-105 Nature
of estate tax, definitions, 458-57-115 Valuation of property,
property subject to estate tax, how to calculate the tax, 458-
57-125 Apportionment of tax when there are out-of-state
assets, 458-57-135 Washington estate tax return to be filed—
Penalty for late filing—Interest on late payments—Waiver or
cancellation of penalty—Application of payment, 458-57-
145 Administration of the tax—Releases, amended returns
refunds, and statute of limitations, 458-57-155 Farm deduc-
tion, and 458-57-165 Escheat estates and absentee distributee
(missing heir) property.

Hearing Location(s): Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA 98504, on January 10, 2006, at 9:30 a.m.

Date of Intended Adoption: January 12, 2006.

Submit Written Comments to: Cindy Evans, P.O. Box
47477, Olympia, WA 98504-7477, e-mail cindyev@dor.
wa.gov, fax (360) 570-5524, by January 10, 2006.

Assistance for Persons with Disabilities: Contact Sandy
Davis at (360) 725-7499 no later than ten days before the
hearing date. Deaf and hard of hearing individuals may call
1-800-451-7985 (TTY users).

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: In February 2005,
the Washington State Supreme Court ruled in Hemphill v.
State of Washington, Dept. of Rev., 153 WA.2d 544, 105
P.3rd 391 (2005) that Washington's estate tax is a pickup tax
based on current federal law. The department is proposing to
amend the current estate tax rules to reflect the Hemphill rul-
ing. The rules will clarify that for deaths occurring on or
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before May 16, 2005, the estate tax due to Washington is the
amount of state death tax credit available under the current
Internal Revenue Code.

New estate tax rules are needed to implement the new
Washington estate tax that became effective May 17, 2005,
chapters 516 and 514, Laws of 2005. The new rules clarify
the nature of the new tax, property subject to the tax, the
Washington qualified terminable interest property election,
the new method of estate tax apportionment, filing dates,
refunds, the new farm deduction, and escheat estates and
absentee distributee property.

The proposed changes will improve the ability of depart-
ment personnel and taxpayers to understand how estate tax
applies to individual estates.

Statutory Authority for Adoption: RCW 83.100.047 and
83.100.200.

Statute Being Implemented: Chapter 83.100 RCW.

Rule is necessary because of state court decision,
Hemphill v. State of Washington, Dept. of Rev., 153 WA.2d
544,105 P.3rd 391 (2005).

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Cindy Evans, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 570-5524; Implementation and Enforcement:
Stuart Thronson, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 570-3230.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the new rules
and proposed amendments do not impose any requirements
or burdens upon small businesses that are not already
required by statute.

A cost-benefit analysis is not required under RCW
34.05.328. These are not significant legislative rules as
defined in RCW 34.05.328.

December 1, 2005
Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 02-18-078,
filed 8/30/02, effective 9/30/02)

WAC 458-57-005 Nature of estate tax, definitions. (1)
Introduction. This rule describes the nature of Washington
state's estate tax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act) for deaths occurring on or
before May 16, 2005. The estate tax rules for deaths occur-
ring on or after May 17, 2005, can be found in WAC 458-57-
105 through 458-57-165. It also defines terms that will be
used throughout chapter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act Rules).

(2) Nature of Washington's estate tax. The estate tax
is neither a property tax nor an inheritance tax. It is a tax
imposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(a) The state of Washington operates under RCW
83.100.020, which references the Internal Revenue Code
(IRC) as it existed January 1, ((2864)) 2005. ((Federal
estate-taxJaw-changes-enacted-after January 1, 200donet

5 B
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estates-thatmust-file-a-Washingtonreturn-)) The Washington

State Estate and Transfer Tax Return and the instructions for
completing the return can be found on the department's web
site at http://www.dor.wa.gov/ under the heading titled
forms. The return and instructions can also be obtained by
calling the estate tax section at ((360-753-5547-e+360-753-

T518-or-by-writing-to-the fellowingaddress:
State-ef Washingten
Department-ef Revenue

Soecial P Divisi
P-O-Bex448

Olympia; WA-98507-0448)) 360-570-3265 (option 2).

(b) The estate tax does not apply to completed absolute
lifetime transfers. Section 2035(d) of the ((2664)) Internal
Revenue Code generally exempts such transfers. To the
extent permitted by this provision, lifetime transfers are not
subject to Washington estate tax. The state of Washington
does not have a gift tax.

(3) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

(a) "Decedent" means a deceased individual,

(b) "Department" means the department of revenue, the
director of that department, or any employee of the depart-
ment exercising authority lawfully delegated to him by the
director;

(c) "Escheat" of an estate means that whenever any per-
son dies, whether a resident of this state or not, leaving prop-
erty in an estate subject to the jurisdiction of this state and
without being survived by any person entitled to that same
property under the laws of this state, such estate property
shall be designated escheat property and shall be subject to
the provisions of RCW 11.08.140 through ((H-08-286-))
11.08.300;

(d) "Federal credit" means the maximum amount of the
credit for state taxes allowed by section 2011 of the ((2004))
Internal Revenue Code. This credit is calculated using an
"adjusted taxable estate" figure, which is simply the taxable
estate, less sixty thousand dollars. However, when the term
"federal credit" is used in reference to a generation-skipping
transfer (GST), it means the maximum amount of the credit
for state taxes allowed by section 2604 of the ((2604)) Inter-
nal Revenue Code;

(e) "Federal return" means any tax return required by
chapter 11 (Estate tax) or chapter 13 (Tax on generation-skip-
ping transfers) of the ((2064)) Internal Revenue Code;

(f) "Federal tax" means tax under chapter 11 (Estate tax)
of the ((2664)) Internal Revenue Code. However, when used
in reference to a GST, "federal tax" means the tax under
chapter 13 (Tax on generation skipping transfers) of the
((2664)) Internal Revenue Code;

Proposed
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(g) "Generation-skipping transfer" or "GST" means a
"generation-skipping transfer" as defined and used in section
2611 of the ((2064)) Internal Revenue Code;

(h) "Gross estate" means "gross estate" as defined and
used in section 2031 of the ((2064)) Internal Revenue Code;

(1) "Internal Revenue Code" or "IRC" means the United
States Internal Revenue Code of 1986, as amended or renum-
bered on January 1, ((2604)) 2005;

() "Nonresident" means a decedent who was domiciled
outside Washington at the time of death;

(k) "Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, company, firm,
partnership, joint venture, syndicate, or other entity and, to
the extent permitted by law, any federal, state, or other gov-
ernmental unit or subdivision or agency, department, or
instrumentality thereof;

(1) "Person required to file the federal return" means any
person required to file a return required by chapter 11 or 13 of
the ((2664)) Internal Revenue Code, such as the personal rep-
resentative of an estate, a transferor, trustee, or beneficiary of
a generation-skipping transfer, or a qualified heir with respect
to qualified real property, as defined and used in section
2032A(c) of the ((2604)) Internal Revenue Code;

(m) "Person responsible," means the person responsible
for filing the federal and state returns and is the same person
described in subsection (1) ((abeve)) of this section;

(n) "Property," when used in reference to an estate tax
transfer, means property included in the gross estate. How-
ever, when used in reference to a generation-skipping trans-
fer, "property" means all real and personal property subject to
the federal tax;

(o) "Resident" means a decedent who was domiciled in
Washington at time of death;

(p) "State return" means the Washington Estate Tax
Return required by RCW 83.100.050;

(q) "Transfer" means "transfer" as used in section 2001
of the ((2064)) Internal Revenue Code, or a disposition or
cessation of qualified use as defined and used in section
2032A of the ((2004)) Internal Revenue Code; and

(r) "Trust" means "trust" under Washington law and any
arrangement described in section 2652 of the ((20664)) Inter-
nal Revenue Code.

AMENDATORY SECTION (Amending WSR 02-18-078,
filed 8/30/02, effective 9/30/02)

WAC 458-57-015 Valuation of property, property
subject to estate tax, how to calculate the tax. (1) Intro-
duction. This rule applies to deaths occurring on or before
May 16, 2005, and is intended to help taxpayers determine
and pay the correct amount of estate tax with their state
return. The estate tax rules for deaths occurring on or after
May 17, 2005, can be found in WAC 458-57-105 through
458-57-165. It explains the necessary steps for determining
the tax, and provides examples of how the federal estate tax
unified credit relates to the amount that must be reported on
the state return. (If a nonresident decedent has property
located within Washington at the time of death refer to WAC
458-57-025 to determine the amount of tax payable to Wash-
ington.)

Proposed
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(2) Valuation. The value of every item of property in a
decedent's gross estate is its fair market value. However, the
personal representative may elect to use the alternate valua-
tion method under section 2032 of the ((260+4)) Internal Rev-
enue Code (IRC), and in that case the value is the fair market
value at that date, including the adjustments prescribed in that
section of the IRC.

The valuation of certain farm property and closely held
business property, properly made for federal estate tax pur-
poses pursuant to an election authorized by section 2032A of
the ((2604)) IRC, is binding for state estate tax purposes.

(3) Property subject to estate tax. The estate tax is
imposed on transfers of the taxable estate, as defined in sec-
tion 2051 of the ((260+)) IRC.

(a) The first step in determining the value of the dece-
dent's taxable estate is to determine the total value of the
gross estate. The value of the gross estate includes the value
of all the decedent's tangible and intangible property at the
time of death. In addition, the gross estate may include prop-
erty in which the decedent did not have an interest at the time
of death. A decedent's gross estate for federal estate tax pur-
poses may therefore be different from the same decedent's
estate for local probate purposes. Sections 2031 through 2046
of the ((2604)) IRC provide a detailed explanation of how to
determine the value of the gross estate. The following are
examples of items that may be included in a decedent's gross
estate and not in the probate estate:

(i) Certain property transferred by the decedent during
the decedent's lifetime without adequate consideration;

(i1) Property held jointly by the decedent and others;

(iii) Property over which the decedent had a general
power of appointment;

(iv) Proceeds of certain policies of insurance on the
decedent's life annuities; and

(v) Dower and curtesy of a surviving spouse or a statu-
tory estate in lieu thereof.

(b) The value of the taxable estate is determined by sub-
tracting the authorized exemption and deductions from the
value of the gross estate. Under various conditions and limi-
tations, deductions are allowable for expenses, indebtedness,
taxes, losses, charitable transfers, and transfers to a surviving
spouse. Sections 2051 through 2056A of the ((2064)) IRC
provide a detailed explanation of how to determine the value
of the taxable estate.

(4) Imposition of Washington's estate tax. A tax in an
amount equal to the federal credit is imposed by RCW
83.100.030 upon the taxable estate of every decedent. Wash-
ington's estate tax is due in every case in which the gross
estate tax exceeds the unified credit as specified in section
2010 of the ((2664)) IRC, and there is credit available to be
taken, with the exception that all applicable federal estate tax
credits are to be applied to the estate's tax liability before the
state estate tax liability is computed.

(a) The following tables are taken from the ((266+)) IRC.
They show the maximum amount of federal credit available
for state death taxes. The amount of federal credit computed
multiplied by the appropriate fraction is ((alse)) the amount
of Washington estate tax due.
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Calculate the credit for state death taxes

(1) Step one - calculate the adjusted taxable estate:

Worksheet
Adjusted Taxable Estate

1. Taxable estate (from ((Fex-Computation,; WA Form-
REV-85-0046)) federal form 706, Part 2, Line 3) §. . . ..

2. Adjustment . .. ... .. $60,000

3. Adjusted taxable estate. Subtract line 2 from line 1. Use
this amount to compute maximum credit for state death

taxes in Table (D)) (B).

(i1) Step two - apply Table B to the adjusted taxable
estate to calculate the credit for state death taxes:
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(i) A married woman dies in the year 2002, leaving her
husband and children surviving. Her taxable estate, computed
after allowance of the marital deduction, is (($96656069))
$1.100,000. The adjusted taxable estate is (($8465066

£$960;000—%$66;000})) $1.040.000 ($1,100.,000 - $60,000).
The Washlngton state estate tax due is (($2—7—6(-}9—€t~he—base
)) $29.100

($38.800 multiplied by .75).

(i1) A married man dies with all of his property passing
to his wife, outright under a community property agreement.
His marital deduction under section 2056 of the ((2064)) IRC
reduces his federal taxable estate below the applicable exclu-
sion amount. Because his taxable estate is below the applica-
ble exclusion amount, while no Washington estate tax is due
a return must be filed.

(iii) The federal taxable estate of a decedent is $100,000
(before gifts are added, which place the estate into a taxable

(iii) Step three - multiply the credit for state death taxes
by the percentage for the year of the decedent's death:

(D)—Rate of category). The adjusted taxable estate is $40,000 for state
credit on estate tax purposes ($100,000 - $60,000). No Washington
(C)—Base excess over estate tax is due because section 2011 of the ((2664)) IRC
(A)—Taxable crediton | amount in col- provides for no credit unless the adjusted taxable estate
estate, equal to or | (B)—and, Taxable | amount in col- | umn (4) (A A exceeds $40,000. *Gifts can push an estate into a taxable cat-
more than... estate, less than... umn (A) PERCENT) cgory ’ ’
3 ’ 40’003 i 38:882 : 8 8:2 (iv) A widow dies in 2003, leaving a taxable estate of
S 90,000 $ 140,000 S 400 6 (($7255000)) $1 030.000. The amount of tax payable to the
S 140,000 S 240,000 $ 1200 24 state of Washington is computed as follows: Taxable estate
n 240’000 5 440’000 5 3’600 3 of (($725;060)) $1.030.000 less $60,000 equals an adjusted
s 440’000 s 640’000 s 10’000 4'0 taxable estate of (($665;600)) $970.000. The state death tax
2 ’ ’ - credit (((2004)) IRC section 2011) on the first (($640;600))
$ 640,000 $ 840000 § 18,000 4.8 $840.000 is (($+8:600)) $27.600. The state death tax credit
§ 840,000 $ 1,040000| $ 27,600 3.6 for the (($2550060)) $130.000 increment ((($6655666—
$ 1,040,000 $ 1,540000] $ 38,800 64 $640.600)) $970.000 - $840.000) is (($+:260)) $7.280
$ 1,540,000 $ 2,040,000 $ 70,800 72 (((4-8%-0£$25.000)) 5.6% of $130,000). The total Washing-
$ 2,040,000 $ 2,540,000 $ 106,800 8.0 ton estate tax liability is (($19;200-($18;000—+5$1200)))
$ 2,540,000 $ 3,040,000 $ 146,800 8.8 $17.440 ($27.600 + $7.280) x .50 however, the state estate
$ 3,040,000 $ 3,540,000 $ 190,800 9.6 tax cannot exceed the adjusted gross estate tax (line 14)
$ 3,540,000 $ 4,040,000 $ 238,800 10.4 which in this case would be (($95250)) $12.300. Therefore,
$ 4,040,000 $ 5,040,000 $ 290,800 11.2 the state estate tax would be (($95256)) $12,300 because it is
$ 5,040,000 $ 6,040,000 $ 402,800 12.0 the lower of the two. This occurs in a small window over the
$ 6,040,000 $ 7,040,000 $ 522,800 12.8 applicable exemption threshold amount.
$ 7,040,000 $ 8,040,000 $ 650,800 13.6
$ 8,040,000 $ 9,040000| § 786,800 14.4 AMENDATORY SECTION (Amending WSR 02-18-078,
$ 9,040,000 $ 10,040,000 $ 930,800 15.2 filed 8/30/02, effective 9/30/02)
$10,040,000 | ........ $ 1,082,800 16.0

WAC 458-57-017 Property subject to generation-
skipping transfer tax, how to calculate the tax, allocation
of generation-skipping transfer exemption. (1) Introduc-
tion. The generation-skipping transfer tax was repealed
effective May 17, 2005. If the taxable termination or distri-
bution is the result of a death that occurred on or after May
17. 2005, there is no Washington generation-skipping trans-
fer tax. This repeal does not affect generation-skipping trans-

Year Percentage
2002 A5
2003 50
2004 25
2005 0.00

(b) Examples. The following are examples of how the
estate tax is applied. These examples should be used only as
a general guide. The tax status of other situations must be
determined after a review of all of the facts and circum-
stances.

[31]

fer taxable terminations or distributions that result from a
death that occurred on or before May 16. 2005. This rule
applies only to taxable terminations or distributions that
occur as the result of a death that occurred on or before May
16, 2005.

(2) This rule is intended to help taxpayers determine and
pay the correct amount of generation-skipping transfer (GST)
tax with their state return. It explains what property is subject

Proposed
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to the tax, the calculation of the tax, and the allocation of the
generation-skipping transfer exemption.

(&) (3) Property subject to generation-skipping
transfer tax. If real or tangible personal property subject to
federal GST tax, as defined and used in section 2611 of the
((2064)) IRC, is located in this state or if the trust has its prin-
cipal place of administration in this state at the time of the
generation-skipping transfer, a tax in an amount equal to the
federal credit provided by section 2604 of the ((2064)) IRC is
imposed on every generation-skipping transfer.

(())) (4) Calculation of the tax. The allowable Wash-
ington credit equals the federal GST tax on the transfer mul-
tiplied by 5% (.05). If state GST tax credit was paid to
another state(s), the taxpayer must attach evidence of the
credit paid to the Washington return. The Washington State
Estate and Transfer Tax Return and the instructions for calcu-
lating the GST tax can be found on the department's web site
at http://www.dor.wa.gov/ under the heading titled forms.
The return and instructions can also be obtained by calling
the estate tax section at ((360-753-5547-er360-753-7518-er

State-of-Washington

Department-ef Revenue

Special Divisi

P-OBex448

Olympia; WA-98507-0448)) 360-570-3265, option 2.

((4)) (5) Allocation of generation-skipping transfer
exemption. The allocation(s) of the GST exemption for
Washington purposes will be the same as the allocation(s)
made for federal GST exemption purposes up to the amount
allowed by section 2631 of the ((2664)) IRC.

AMENDATORY SECTION (Amending WSR 02-18-078,
filed 8/30/02, effective 9/30/02)

WAC 458-57-025 Determining the tax liability of
nonresidents. (1) Introduction. This rule applies to deaths
occurring on or before May 16, 2005, and discusses how
property of nonresident decedents is taxed if that property is
located within Washington at the time of death. The estate
tax rules for deaths occurring on or after May 17, 2005, can
be found in WAC 458-57-105 through 458-57-165.

(2) Nonresident decedents and Washington's estate
tax. If any decedent has tangible personal property and/or
real property located in Washington state at the time of death,
that property is subject to Washington's estate tax.

(a) The reciprocity exemption. A nonresident dece-
dent's estate is exempt from Washington's estate tax if the
nonresident's state of domicile exempts the property of
Washington residents from estate, inheritance, or other death
taxes normally imposed by the domicile state. The nonresi-
dent decedent must have been a citizen and resident of the
United States at the time of death. Also, at the time of death
the laws of the domicile state must have made specific refer-
ence to this state, or must have contained a reciprocal provi-
sion under which nonresidents of the domicile state were
exempted from applicable death taxes with respect to prop-
erty or transfers otherwise subject to the jurisdiction of that
state.
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In those instances where application of this provision
results in loss of available federal credit which would other-
wise be allowed for federal tax purposes, Washington will
absorb that proportional share which is applicable to property
within the jurisdiction of this state. Application of this provi-
sion will not act to increase the total tax obligation of the
estate.

(b) Property of a nonresident's estate which is located
in Washington. A nonresident decedent's estate may have
either real property or tangible personal property located in
Washington at the time of death.

(1) All real property physically situated in this state, with
the exception of federal trust lands, and all interests in such
property, are deemed "located in" Washington. Such interests
include, but are not limited to:

(A) Leasehold interests;

(B) Mineral interests;

(C) The vendee's (but not the vendor's) interest in an
executory contract for the purchase of real property;

(D) Trusts (beneficial interest in trusts of realty); and

(E) Decedent's interest in jointly owned property (e.g.,
tenants in common, joint with right of survivorship).

(i1) Tangible personal property of a nonresident decedent
shall be deemed located in Washington only if:

(A) At the time of death the property is situated in Wash-
ington; and

(B) It is present for a purpose other than transiting the
state.

(iii) For example, consider a nonresident decedent who
was a construction contractor doing business as a sole propri-
etor. The decedent was constructing a large building in
Washington. At the time of death, any of the decedent's
equipment that was located at the job site in Washington,
such as tools, earthmovers, bulldozers, trucks, etc., would be
deemed located in Washington for estate tax purposes. Also,
the decedent had negotiated and signed a purchase contract
for speculative property in another part of Washington. For
estate tax purposes, that real property should also be consid-
ered a part of the decedents' estate located in Washington.

(c) Formula to calculate Washington's estate tax for
nonresident decedents. The amount of tax payable to
Washington for a nonresident decedent equals the amount of
federal credit multiplied by a fraction, the numerator of
which is the value of the property located in Washington, and
the denominator of which is the value of the decedent's gross
estate. Restated: Federal Credit x (Gross Value of Property
in Washington/Decedent's Gross Estate) = Amount of Wash-
ington Estate Tax Due. This formula uses the gross value
determined for estate tax purposes of any property located in
Washington. No reduction will be allowed for any mort-
gages, liens, or other encumbrances or debts associated with
such property except to the extent allowable in computing the
gross estate for estate tax purposes.

AMENDATORY SECTION (Amending WSR 02-18-078,
filed 8/30/02, effective 9/30/02)

WAC 458-57-035 Washington estate tax return to be
filed—Penalty for late filing—Interest on late pay-
ments—Waiver or cancellation of penalty—Application
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of payment. (1) Introduction. This rule applies to deaths
occurring on or before May 16, 2005, and discusses the due
date for filing of Washington's estate tax return and payment
of the tax due. It explains that a penalty is imposed on the
taxes due with the state return when the return is not filed on
or before the due date, and that interest is imposed when the
tax due is not paid by the due date. The rule also discusses the
limited circumstances under which the law allows the depart-
ment of revenue to cancel or waive the penalty, and the pro-
cedure for requesting that cancellation or waiver. The Wash-
ington State Estate and Transfer Tax Return and the instruc-
tions for completing return can be found on the department's
web site at http://www.dor.wa.gov/ under the heading titled
forms. The return and instructions can also be obtained by
calling the estate tax section at ((360-753-5547-e+-360-753-

State-of-Washington

Department-efRevenue

Special P Divisi

P-O-Bex448

Olympia;—WA—98507-0448)) 360-570-3265, option 2.
The estate tax rules for deaths occurring on or after May 17,
2005, can be found in WAC 458-57-105 through 458-57-165.

(2) Filing the state return—Payment of the tax due.
The Washington estate tax return (state return) referred to in
RCW 83.100.050 and a copy of the federal estate tax return
(federal return)((;if-ene-must-befiled;)) and all supporting
documentation is due nine months from the date of the dece-
dent's death. The tax due with the state return must be paid on
or before the due date.

(a) Section 6075 of the ((266+)) Internal Revenue Code
(IRC) requires that the federal return be filed within nine
months after the date of the decedent's death. In the case of
any estate for which a federal return must be filed under the
current IRC, a state return must be filed with the Washington
state department of revenue (department) on or before the
date on which the federal return is required to be filed. (This
may include a federally granted extension of time for filing.
See (b) of this subsection (((2)b))).)

(b) ((Extenstons-to-file-orextensionsforpayment-oftax
for-estates-that-must file-afederalestate taxreturn-

) Section 6081 of the ((280+)) IRC permits the grant-
ing of a reasonable extension of time for filing the federal
return, generally not to exceed six months from the original
due date. If a federal extension of the time to file is granted,
the personal representative is required to file a true copy of
that extension with the department on or before the original
due date, or within thirty days of the issuance of the federal
extension, whichever is later. RCW 83.100.050(2). If the per-
sonal representative fails to do so, the department may
require the personal representative to file the state return on
the date that the federal return would have been due had the
federal extension not been granted.

((69)) () When the personal representative obtains an
extension of time for payment of the federal tax, or elects to
pay that tax in installments, the personal representative may
choose to pay the state estate tax over the same time period
and in the same manner as the federal tax. The personal rep-
resentative is required to file a true copy of that extension
with the department on or before the original due date, or
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within thirty days of the issuance of the federal extension,
whichever is later. RCW 83.100.060(2). If the personal repre-
sentative fails to do so, the department may require the per-
sonal representative to pay the state tax on the date that the
federal tax would have been due had the federal extension not
been granted.

((fe)Extensionsto-file forestatesthat are netrequired-te

AV ek tho d Cinds sl
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businesses:

€e))) (d) The department shall issue a release when
Washington's estate tax has been paid. Upon issuance of a
release, all property subject to the tax shall be free of any
claim for the tax by the state. RCW 83.100.080.

(3) The late filing penalty. Ifthe state return is not filed
by the due date, or any extension of the state return's due date,
the person required to file the return may be subject to a late
filing penalty.

(a) When does the penalty apply? This penalty applies
if the person required to file the return has not timely filed the
state return with the department prior to being notified by the
department, in writing, of the necessity to file the state return.
The late payment penalty is equal to five percent of the tax
due for each month during which the state return has not been
filed, not to exceed the lesser of twenty-five percent of the tax
or one thousand five hundred dollars. RCW 83.100.070.

(b) How is the penalty computed? The penalty is the
equivalent of five percent for each month, but is accrued on a
daily basis for those periods less than a month. For any por-
tion of a month, it is calculated by taking the five percent
monthly rate and dividing it by the number of days from the
beginning of the month through the date the return is filed,
including the filing date.

For example, assume a state return is due on February
3rd but is not filed until April 20th of the same year. The state
return is delinquent starting with February 4th. The amount
of tax due with the state return is $10,000.

(1) The penalty should be computed as follows:

((Eeb-4-Mar3 $+0.000-tax-at- 5% per-month $500-60
Mar4-Apr3  $10;000-taxat 5% permonth $506-60
20th-filing-date

pereent)))
Feb 4-Feb 28 $10.000 tax at 5% per month $446.43
Mar 1-Mar 31 $10.000 tax at 5% per month $500.00
Apr 1-Apr 20 $10.000 tax at .1667% x 17 days $333.34
Total delinquent penalty due on April 20th $1.297.77
filing date
ii) In this example, the first month (February) is a partial

month. February has twenty-eight days, the five percent
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monthly rate is divided by twenty-eight days to arrive at a
daily rate of .0017857 (or .17857 percent). The daily rate is
then multiplied by the twenty-five days of penalty accrual to
arrive at the total percentage of penalty due for that portion of
a month (.0017857 x 25 days =.044643 or 4.4643 percent).
The second calendar month (March) is complete and incurs
the full five percent penalty. The last portion of a month is a
total of seventeen days, including both April 4th and April
20th. Since April has thirty days total, the five percent
monthly rate is divided by the thirty days in April to arrive at
a daily rate of .001667 (or .1667 percent). The daily rate is
then multiplied by the twenty days of penalty accrual to
arrive at the total percentage of penalty due for that portion of
a month (.001667 x 20 days = .03334 or 3.334 percent).

(4) Interest is imposed on late payment. The depart-
ment is required by law to impose interest on the tax due with
the state return if payment of the tax is not made on or before
the due date. RCW 83.100.070. Interest applies to the delin-
quent tax only, and is calculated from the due date until the
date of payment. Interest imposed for periods after December
31, 1996, will be computed at the annual variable interest rate
described in RCW 82.32.050(2). Interest imposed for periods
prior to January 1, 1997, will be computed at the rate of
twelve percent per annum.

(5) Waiver or cancellation of penalties. RCW
83.100.070(3) authorizes the department to waive or cancel
the penalty for late filing of the state return under limited cir-
cumstances.

(a) Claiming the waiver. A request for a waiver or can-
cellation of penalties should contain all pertinent facts and be
accompanied by such proof as may be available. The request
must be made in the form of a letter and submitted to the
department's special programs division. The person responsi-
ble bears the burden of establishing that the circumstances
were beyond the responsible person's control and directly
caused the late filing. The department will cancel or waive
the late filing penalty imposed on the state return when the
delinquent filing is the result of circumstances beyond the
control of the person responsible for filing of the state return.
The person responsible for filing the state return is the same
person who is responsible for filing the federal return.

(b) Circumstances eligible for waiver. In order to qual-
ify for a waiver of penalty the circumstances beyond the con-
trol of the person responsible for filing the state return must
directly cause the late filing of the return. These circum-
stances are generally immediate, unexpected, or in the nature
of an emergency. Such circumstances result in the person
responsible not having reasonable time or opportunity to
obtain an extension of their due date (see subsection (2)(b) of
this section) or to otherwise timely file the state return. Cir-
cumstances beyond the control of the responsible person
include, but are not necessarily limited to, the following:

(i) The delinquency was caused by the death or serious
illness of the person responsible for filing the state return or a
member of the responsible person's immediate family. In
order to qualify for penalty waiver, the death or serious ill-
ness must directly prevent the person responsible from hav-
ing reasonable time or opportunity to arrange for timely filing
of the state return. Generally, the death or serious illness must
have occurred within sixty days prior to the due date, pro-
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vided that a valid state return is filed within sixty days of the
due date.

(i) The delinquency was caused by an unexpected and
unavoidable absence of the person responsible. Generally,
this absence must be within sixty days prior to the due date,
provided that a valid state return is filed within sixty days of
the due date. "Unavoidable absence of the person responsi-
ble" does not include absences because of business trips,
vacations, personnel turnover, or personnel terminations.

(iii) The delinquency was caused by the destruction by
fire or other casualty of estate records necessary for comple-
tion of the state return.

(iv) An estate tax return was timely filed, but was filed
incorrectly with another state due to an issue of the decedent's
domicile.

(v) A Washington estate tax return was properly pre-
pared and timely filed, but was sent to the location for filing
of the federal estate tax return.

(6) Waiver or cancellation of interest. Title 83 RCW
(Estate Taxation) does not provide any circumstances that
allow for waiver of the interest, even though penalty may be
waived under limited circumstances (see subsection (5) of
this section).

(7) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer.

AMENDATORY SECTION (Amending WSR 02-18-078,
filed 8/30/02, effective 9/30/02)

WAC 458-57-045 Administration of the tax—
Releases, amended returns, and refunds((heirs—ef
eseheat-estates)). (1) Introduction. This rule applies to
deaths occurring on or before May 16, 2005. This rule con-
tains information on releases issued by the department for
state estate taxes paid. It explains how and when an amended

state return should be filed. ((Fhe-rele-also—givesseveral
. ; Eenti he d ]

claimed-heir-to-an-escheat-estate-isloeated:)) Information on
escheat estates and absentee distributees (missing heirs) can
be found at RCW 458-57-165. The estate tax rules for deaths
occurring on or after May 17, 2005, can be found in WAC
458-57-105 through 458-57-165.

(2) Releases. When the state estate taxes have been paid
in full, the department will issue a release to the personal rep-
resentative upon request. The request will include a com-
pleted state return and a copy of the completed federal return,
if one was filed. The final determination of the amount of
taxes due from the estates that have filed federal returns is
contingent on receipt of a copy of the final closing letter
issued by the Internal Revenue Service (IRS). The depart-
ment may require additional information to substantiate
information provided by those estates that are not required to
file federal returns. The release issued by the department will
not bind or estop the department in the event of a misrepre-
sentation of facts.

(3) Amended returns. An amended state return must be
filed with the department within five days after any amended
federal return is filed with the IRS and must be accompanied
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by a copy of the amended federal return. ((Ferthese-estates
thatare notrequiredte-file-afederal returnan-amended-estate
t]a* retuth flﬂaﬁ be-received “hﬂ;“ﬂﬁl o 55.3{1 K from-the slateg

paying-the-tax;-whicheverislater))

(a) Any time that the amount of federal tax due is
adjusted or when there is a final determination of the federal
tax due the person responsible must give written notification
to the department. This notification must include copies of
any final examination report, any compromise agreement, the
state tax closing letter, and any other available evidence of
the final determination.

(b) If any amendment, adjustment or final determination
results in additional state estate tax due, interest will be calcu-
lated on the additional tax due at the annual variable interest
rate described in RCW 82.32.050(2).

(4) Refunds. Only the personal representative or the
personal representative's retained counsel may make a claim
for a refund of overpaid tax. If the application for refund,
with supporting documents, is filed within four months after
an adjustment or final determination of tax liability, the
department shall pay interest until the date the refund is
mailed. If the application for refund, with supporting docu-
ments, is filed after four months after the adjustment or final
determination, the department shall pay interest only until the
end of the four-month period. Any refund issued by the
department will include interest at the existing statutory rate
defined in RCW 82.32.050(2), computed from the date the
overpayment was received by the department until the date it
is mailed to the estate's representative. RCW 83.100.130(2).

((é}—He%rs—ef—esehe&t—es%a%es.—HW—&&estate—maﬁae

nterest-on-escheatrefunds:))

NEW SECTION

WAC 458-57-105 Nature of estate tax, definitions. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and describes the nature of Washington
state's estate tax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act). It also defines terms that will
be used throughout chapter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act rules). The estate tax rule on
the nature of estate tax and definitions for deaths occurring on
or before May 16, 2005, can be found in WAC 458-57-005.
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(2) Nature of Washington's estate tax. The estate tax
is neither a property tax nor an inheritance tax. It is a tax
imposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(a) Relationship of Washington's estate tax to the fed-
eral estate tax. The department administers the estate tax
under the legislative enactment of chapter 83.100 RCW,
which references the Internal Revenue Code (IRC) as it
existed January 1, 2005. Federal estate tax law changes
enacted after January 1, 2005, do not apply to the reporting
requirements of Washington's estate tax. The department
will follow federal Treasury Regulations section 20 (Estate
tax regulations), in existence on January 1, 2005, to the extent
they do not conflict with the provisions of chapter 83.100
RCW or 458-57 WAC. For deaths occurring January 1,
2009, and after, Washington has different estate tax reporting
and filing requirements than the federal government. There
will be estates that must file an estate tax return with the state
of Washington, even though they are not required to file with
the federal government. The Washington state estate and
transfer tax return and the instructions for completing the
return can be found on the department's web site at
http://www.dor.wa.gov/ under the heading titled forms. The
return and instructions can also be requested by calling the
department's estate tax section at 360-570-3265, option 2.

(b) Lifetime transfers. Washington estate tax taxes life-
time transfers only to the extent included in the federal gross
estate. The state of Washington does not have a gift tax.

(3) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

(a) "Absentee distributee" means any person who is the
beneficiary of a will or trust who has not been located;

(b) "Decedent" means a deceased individual;

(c) "Department" means the department of revenue, the
director of that department, or any employee of the depart-
ment exercising authority lawfully delegated to him by the
director;

(d) "Escheat" of an estate means that whenever any per-
son dies, whether a resident of this state or not, leaving prop-
erty in an estate subject to the jurisdiction of this state and
without being survived by any person entitled to that same
property under the laws of this state, such estate property
shall be designated escheat property and shall be subject to
the provisions of RCW 11.08.140 through 11.08.300;

(e) "Federal return" means any tax return required by
chapter 11 (Estate tax) of the Internal Revenue Code;

(f) "Federal tax" means tax under chapter 11 (Estate tax)
of the Internal Revenue Code;

(g) "Federal taxable estate" means the taxable estate as
determined under chapter 11 of the Internal Revenue Code
without regard to:

(i) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

(i1) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

(h) "Gross estate" means "gross estate" as defined and
used in section 2031 of the Internal Revenue Code;

(i) "Internal Revenue Code" or "IRC" means, for pur-
poses of this chapter, the United States Internal Revenue
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Code of 1986, as amended or renumbered on January 1,
2005;

(j) "Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, company, firm,
partnership, joint venture, syndicate, or other entity and, to
the extent permitted by law, any federal, state, or other gov-
ernmental unit or subdivision or agency, department, or
instrumentality thereof;

(k) "Person required to file the federal return" means any
person required to file a return required by chapter 11 of the
Internal Revenue Code, such as the personal representative
(executor) of an estate;

(1) "Property," when used in reference to an estate tax
transfer, means property included in the gross estate;

(m) "Resident" means a decedent who was domiciled in
Washington at time of death;

(n) "State return" means the Washington estate tax return
required by RCW 83.100.050;

(o) "Taxpayer" means a person upon whom tax is
imposed under this chapter, including an estate or a person
liable for tax under RCW 83.100.120;

(p) "Transfer" means "transfer" as used in section 2001
of the Internal Revenue Code. However, "transfer" does not
include a qualified heir disposing of an interest in property
qualifying for a deduction under RCW 83.100.046;

(q) "Washington taxable estate" means the "federal tax-
able estate":

(1) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lars for decedents dying on or after January 1, 2006;

(i1) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;

(iii) Less the amount of the Washington qualified termi-
nable interest property (QTIP) election made under RCW
83.100.047;

(iv) Plus any amount deducted from the federal estate
pursuant to IRC § 2056 (b)(7) (the federal QTIP election);

(v) Plus the value of any trust (or portion of a trust) of
which the decedent was income beneficiary and for which a
Washington QTIP election was previously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for
which a federal QTIP election was previously made).

NEW SECTION

WAC 458-57-115 Valuation of property, property
subject to estate tax, and how to calculate the tax. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and is intended to help taxpayers prepare
their return and pay the correct amount of Washington state
estate tax. It explains the necessary steps for determining the
tax and provides examples of how the tax is calculated. The
estate tax rule on valuation of property etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-
57-015.
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(2) Determining the property subject to Washing-
ton's estate tax.

(a) General valuation information. The value of every
item of property in a decedent's gross estate is its date of
death fair market value. However, the personal representa-
tive may elect to use the alternate valuation method under
section 2032 of the Internal Revenue Code (IRC), and in that
case the value is the fair market value at that date, including
the adjustments prescribed in that section of the IRC. The
valuation of certain farm property and closely held business
property, properly made for federal estate tax purposes pursu-
ant to an election authorized by section 2032A of the 2005
IRC, is binding on the estate for state estate tax purposes.

(b) How is the gross estate determined? The first step
in determining the value of a decedent's Washington taxable
estate is to determine the total value of the gross estate. The
value of the gross estate includes the value of all the dece-
dent's tangible and intangible property at the time of death. In
addition, the gross estate may include property in which the
decedent did not have an interest at the time of death. A dece-
dent's gross estate for federal estate tax purposes may there-
fore be different from the same decedent's estate for local
probate purposes. Sections 2031 through 2046 of the IRC
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provide a detailed explanation of how to determine the value
of the gross estate.

(c) Deductions from the gross estate. The value of the
federal taxable estate is determined by subtracting the autho-
rized exemption and deductions from the value of the gross
estate. Under various conditions and limitations, deductions
are allowable for expenses, indebtedness, taxes, losses, char-
itable transfers, and transfers to a surviving spouse. While
sections 2051 through 2056A of the IRC provide a detailed
explanation of how to determine the value of the taxable
estate the following areas are of special note:

(i) Funeral expenses.

(A) Washington is a community property state and under
Estate of Julius C. Lang v. Commissioner, 97 Fed. 2d 867
(9th Cir. 1938) affirming the reasoning of Wittwer v. Pember-
ton, 188 Wash. 72, 76, 61 P.2d 993 (1936) funeral expenses
reported for a married decedent must be halved. Administra-
tive expenses are not a community debt and are reported at
100%.

(B) Example. John, a married man, died in 2005 with an
estate valued at $2.5 million. On Schedule J of the federal
estate tax return listed following as expenses:

SCHEDULE J - Funeral Expenses and Expenses Incurred in Administering Property Subject to Claims

Item Number Description Expense Amount Total Amount
1 A. Funeral expenses: Burial and services $4,000
(1/2 community debt) ($2,000)
Total funeral expenses. . .......... $2,000
B. Administration expenses:
1. Executors' commissions - amount estimated/agreed upon paid. (Strike out the words $10,000
thatdonotapply.). ....... ...
2. Attorney fees - amount estimated/agreed upon/paid. (Strike out the words that do not $5,000

apply.). oo

The funeral expenses, as a community debt, were prop-
erly reported at 50% and the other administration expenses
were properly reported at 100%.

(i) Mortgages and liens on real property. Real prop-
erty listed on Schedule A should be reported at its fair market
value without deduction of mortgages or liens on the prop-
erty. Mortgages and liens are reported and deducted using
Schedule K.

(iii) Washington qualified terminable interest prop-
erty (QTIP) election.

(A) A personal representative may choose to make a
larger or smaller percentage or fractional QTIP election on
the Washington return than taken on the federal return in
order to reduce Washington estate liability while making full
use of the federal unified credit.

(B) Section 2056 (b)(7) of the IRC states that a QTIP
election is irrevocable once made. Section 2044 states that
the value of any property for which a deduction was allowed
under section 2056 (b)(7) must be included in the gross estate
of the recipient. Similarly, a QTIP election made on the
Washington return is irrevocable, and a surviving spouse who
receives property for which a Washington QTIP election was

made must include the value of the remaining property in his
or her gross estate for Washington estate tax purposes.

(C) The Washington QTIP election must adequately
identify the assets, by schedule and item number, included as
part of the election, either on the return or, if those assets have
not been determined when the estate tax return is filed, on a
statement to that effect, prepared when the assets are defini-
tively identified. This statement may be filed with the depart-
ment at that time or when the surviving spouse's estate tax
return is filed.

(D) Example. A decedent dies in 2009 with a gross
estate of $5 million. The decedent established a QTIP trust
for the benefit of her surviving spouse in an amount to result
in no federal estate tax. The federal unified credit is $3.5 mil-
lion for the year 2009. In 2009 the Washington statutory
deduction is $2 million. To pay no Washington estate tax the
personal representative of the estate has the option of electing
a larger percentage or fractional QTIP election resulting in
the maximization of the individual federal unified credit and
paying no tax for Washington purposes.

The federal estate tax return reflected the QTIP election
with a percentage value to pay no federal estate tax. On the
Washington return the personal representative elected QTIP
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treatment on a percentage basis in an amount so no Washing-
ton estate tax is due. Upon the surviving spouse's death the
assets remaining in the QTIP trust must be included in the
surviving spouse's gross estate.

(d) Washington taxable estate. The estate tax is
imposed on the "Washington taxable estate." The "Washing-
ton taxable estate" means the "federal taxable estate":

(i) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lars for decedents dying on or after January 1, 2006;

(i1) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;

(iii) Less the amount of the Washington qualified termi-
nable interest property (QTIP) election made under RCW
83.100.047;

(iv) Plus any amount deducted from the federal estate
pursuant to IRC § 2056 (b)(7) (the federal QTIP election);
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(v) Plus the value of any trust (or portion of a trust) of
which the decedent was income beneficiary and for which a
Washington QTIP election was previously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for
which a federal QTIP election was previously made).

(e) Federal taxable estate. The "federal taxable estate"
means the taxable estate as determined under chapter 11 of
the IRC without regard to:

(i) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

(i1) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

(3) Calculation of Washington's estate tax.

(a) The tax is calculated by applying Table W to the
Washington taxable estate. See (d) of this subsection for the
definition of "Washington taxable estate."

Table W
The Amount of Tax Of Washington Taxable
Washington Taxable Equals Initial Tax Estate Value Greater
Estate is at Least But Less Than Amount Plus Tax Rate % Than
$0 $1,000,000 10.00% $0
$1,000,000 $2,000,000 $100,000 14.00% $1,000,000
$2000,000 $3,000,000 $240,000 15.00% $2,000,000
$3,000,000 $4,000,000 $390,000 16.00% $3,000,000
$4,000,000 $6,000,000 $550,000 17.00% $4,000,000
$6,000,000 $7,000,000 $890,000 18.00% $6,000,000
$7,000,000 $9,000,000 $1,070,000 18.50% $7,000,000
$9,000,000 $1,440,000 19.00% $9,000,000
(b) Examples. Although Washington estate tax is not due, the estate is

(i) A widow dies on September 25, 2005, leaving a gross
estate of $2.1 million. The estate had $100,000 in expenses
deductible for federal estate tax purposes. Examples of
allowable expenses include funeral expenses, indebtedness,
property taxes, and charitable transfers. The Washington tax-
able estate equals $500,000.

Gross estate $2,100,000
Less allowable expenses deduction - $100,000
Less $1,500,000 statutory deduction -$1,500,000
Washington taxable estate $500,000

Based on Table W, the estate tax equals $50,000
($500,000 x 10% Washington estate tax rate).

(i1) John dies on October 13, 2005, with an estate valued
at $3 million. John left $1.5 million to his spouse, Jane, using
the unlimited marital deduction. There is no Washington
estate tax due on John's estate.

Gross estate $3,000,000
Less unlimited marital deduction - $1,500,000
Less $1,500,000 statutory deduction -$1,500,000
Washington taxable estate $0
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still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal return and all sup-
porting documentation.

NEW SECTION

WAC 458-57-125 Apportionment of tax when there
are out-of-state assets. (1) Introduction. This rule applies
to deaths occurring on or after May 17, 2005, and discusses
how to apportion the estate tax when there is out-of-state
property included in the gross estate. The estate tax rule on
apportionment of estate tax for deaths occurring on or before
May 16, 2005, can be found in WAC 458-57-025.

(2) Calculation of apportioned tax. Apportionment is
allowed for estate property located outside of Washington.
The amount of tax is determined using Table W (see WAC
458-57-115) multiplied by a fraction. The numerator of the
fraction is the value of the property located in Washington.
The denominator of the fraction is the value of the decedent's
gross estate. Property qualifying for the farm deduction is
excluded from the numerator and denominator of the frac-
tion. See WAC 458-57-155 (Farm deduction) for additional
information on the farm deduction.

(3) Example. A widow dies in 2006 leaving a gross
estate of $3.1 million. The estate had $100,000 in expenses
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deductible for federal estate tax purposes. The decedent also
owned a home in Arizona valued at $300,000.

Gross estate $3,100,000
Less allowable expenses deduction - $100,000
Less $2,000,000 statutory deduction - $2,000,000
Washington taxable estate $1,000,000
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Based on the tax table, the estate tax equals $100,000
($1,000,000 x 10% Washington estate tax rate). Because the
decedent owned an out-of-state asset, the tax due to Washing-
ton is prorated by multiplying the amount of tax owed by a
fraction. The numerator of the fraction is the value of the
property located in Washington divided by the denominator
that equals the value of the decedent's gross estate. The frac-
tion is then multiplied by the amount of tax.

(52,800,000 (83,100,000 - $300,000) / $3,100,000) x $100,000 = $90,323

The estate does not have to pay estate tax to the state of
Arizona in order to reduce the tax owed to Washington. The
estate tax due to Washington is $90,323.

(4) When is property located in Washington? A dece-
dent's estate may have either real property or tangible per-
sonal property located in Washington at the time of death.

(a) All real property physically situated in this state, with
the exception of federal trust lands, and all interests in such
property, are deemed "located in" Washington. Such inter-
ests include, but are not limited to:

(i) Leasehold interests;

(i1) Mineral interests;

(iii)) The vendee's (but not the vendor's) interest in an
executory contract for the purchase of real property;

(iv) Trusts (beneficial interest in trusts of realty); and

(v) Decedent's interest in jointly owned property (e.g.,
tenants in common, joint with right of survivorship).

(b) Tangible personal property of a nonresident decedent
shall be deemed located in Washington only if:

(1) At the time of death the property is situated in Wash-
ington; and

(i1) It is present for a purpose other than transiting the
state.

(c) Example. A nonresident decedent was a construc-
tion contractor doing business as a sole proprietor. The dece-
dent was constructing a large building in Washington. At the
time of death, any of the decedent's equipment that was
located at the job site in Washington, such as tools, earthmov-
ers, bulldozers, trucks, etc., would be deemed located in
Washington for estate tax purposes. Also, the decedent had
negotiated and signed a purchase contract for speculative
property in another part of Washington. For estate tax pur-
poses, that real property should also be considered a part of
the decedent's estate located in Washington.

NEW SECTION

WAC 458-57-135 Washington estate tax return to be
filed—Penalty for late filing—Interest on late pay-
ments—Waiver or cancellation of penalty—Application
of payment. (1) Introduction. This rule applies to deaths
occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment
of the tax due. It explains that a penalty is imposed on the
taxes due with the state return when the return is not filed on
or before the due date, and that interest is imposed when the
tax due is not paid by the due date. The rule also discusses
the limited circumstances under which the law allows the
department of revenue to cancel or waive the penalty, and the

procedure for requesting that cancellation or waiver. The
estate tax rule on the estate tax return etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-
57-035.

(2) Estate tax return. The Washington state estate and
transfer tax return and the instructions for completing return
can be found on the department's web site at http://www.dor.
wa.gov/ under the heading titled forms. The return and
instructions can also be obtained by calling the estate tax sec-
tion at 360-570-3265, option 2.

(3) Filing the state return—Payment of the tax due.

(a) The Washington estate tax return (state return)
referred to in RCW 83.100.050 is due nine months after the
date of the decedent's death. The following is the list of doc-
uments that must accompany the state return:

(1) A copy of the filed Federal Form 706 United States
Estate (and Generation-skipping Transfer), 706NA, or
706QDT Tax Return(s), signed by the person required to file;

(i1) All supporting documentation for completed federal
return schedules;

(iii) If applicable, a copy of an approved Form 4768
Application for Extension of Time to File a Return and/or
Pay U.S. Estate (and Generation-skipping Transfer) Taxes;

(iv) Copy(ies) of any Washington schedules that differ
from the federal form schedules, along with supporting docu-
mentation;

(v) Photocopy of death certificate;

(vi) Photocopy of letters of administration, if any;

(vii) Copy of the will and trust(s), if any;

(viii) Copy of other state estate or inheritance return(s)
and proof of payment(s), if any; and

(ix) Payment, if tax is due.

The tax due with the state return must be paid on or
before the due date.

(b) In any case where a federal return must be filed under
the current Internal Revenue Code (IRC), a state return must
be filed with the Washington state department of revenue
(department) on or before the date that the federal return is
required to be filed. (This may include a federally granted
extension of time for filing. See subsection (2)(b).) Section
6075 of the IRC requires that the federal return be filed
within nine months after the date of the decedent's death.

(c) Extensions to file or extensions for payment of tax.

(1) Section 6081 of the IRC permits the granting of a rea-
sonable extension of time for filing the federal return, gener-
ally not to exceed six months from the original due date. Ifa
federal extension of the time to file is granted, the personal
representative is required to file a true copy of that extension
or installment approval with the department on or before the
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original due date, or within thirty days of the issuance of the
federal extension or installment approval, whichever is later.
RCW 83.100.050(2). If the personal representative fails to
do so, the department may require the personal representative
to file the state return on the date that the federal return would
have been due had the federal extension not been granted.

(i) When the personal representative obtains an exten-
sion of time for payment of the federal tax, or elects to pay
that tax in installments, the personal representative may
choose to pay the state estate tax over the same time period
and in the same manner as the federal tax. The personal rep-
resentative is required to file a true copy of that extension
with the department on or before the original due date, or
within thirty days of the issuance of the federal extension,
whichever is later. RCW 83.100.060(2). If the personal rep-
resentative fails to do so, the department may require the per-
sonal representative to pay the state tax on the date that the
federal tax would have been due had the federal extension not
been granted.

(4) The late filing penalty. Ifthe state return is not filed
by the due date, or any extension of the state return's due date,
the person required to file the return may be subject to a late
filing penalty.

(2) When does the penalty apply? Penalty applies if
the person required to file the return has not timely filed the
state return with the department prior to being notified by the
department, in writing, of the necessity to file the state return.
The late payment penalty is equal to five percent of the tax
due for each month during which the state return has not been
filed, not to exceed the lesser of twenty-five percent of the tax
or one thousand five hundred dollars. RCW 83.100.070.

(b) How is the penalty computed? The penalty is the
equivalent of five percent for each month, but is accrued on a
daily basis for those periods less than a month. For any por-
tion of a month, it is calculated by taking the five percent
monthly rate and dividing it by the number of days from the
beginning of the month through the date the return is filed,
including the filing date.

For example, a state return is due on February 3rd but is
not filed until April 20th of the same year. The state return is
delinquent starting with February 4th. The amount of tax due
with the state return is $10,000.

(1) The penalty is computed as follows:

Feb 4-Feb 28 $10,000 tax at 5% per month $446.43
Mar 1-Mar 31 $10,000 tax at 5% per month $500.00
Apr 1-Apr 20 $10,000 tax at .1667% x 20 days $333.34
Total delinquent penalty due on April 20th $1,297.77

filing date

(i1) In this example, the first month (February) is a partial
month. February has twenty-eight days, the five percent
monthly rate is divided by twenty-eight days to arrive at a
daily rate of .0017857 (or .17857 percent). The daily rate is
then multiplied by the twenty-five days of penalty accrual to
arrive at the total percentage of penalty due for that portion of
a month (.0017857 x 25 days = .044643 or 4.4643 percent).
The second calendar month (March) is complete and incurs
the full five percent penalty. The last portion of a month is a
total of seventeen days, including both April 4th and April
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20th. Since April has thirty days total, the five percent
monthly rate is divided by the thirty days in April to arrive at
a daily rate of .001667 (or .1667 percent). The daily rate is
then multiplied by the twenty days of penalty accrual to
arrive at the total percentage of penalty due for that portion of
a month (.001667 x 20 days =.03334 or 3.334 percent).

(5) Interest is imposed on late payment. The depart-
ment is required by law to impose interest on the tax due with
the state return if payment of the tax is not made on or before
the due date. RCW 83.100.070. Interest applies to the delin-
quent tax only, and is calculated from the due date until the
date of payment. Interest imposed for periods after Decem-
ber 31, 1996, will be computed at the annual variable interest
rate described in RCW 82.32.050(2). Interest imposed for
periods prior to January 1, 1997, will be computed at the rate
of twelve percent per annum.

(6) Waiver or cancellation of penalties. @RCW
83.100.070(3) authorizes the department to waive or cancel
the penalty for late filing of the state return under limited cir-
cumstances.

(a) Claiming the waiver. A request for a waiver or can-
cellation of penalties should contain all pertinent facts and be
accompanied by such proof as may be available. The request
must be made in the form of a letter and submitted to the
department's special programs division. The person respon-
sible bears the burden of establishing that the circumstances
were beyond their control and directly caused the late filing.
The department will cancel or waive the late filing penalty
imposed on the state return when the delinquent filing is the
result of circumstances beyond the control of the person
responsible for filing of the state return. The person respon-
sible for filing the state return is the same person who is
responsible for filing the federal return.

(b) Circumstances eligible for waiver. In order to qual-
ify for a waiver of penalty the circumstances beyond the con-
trol of the person responsible for filing the state return must
directly cause the late filing of the return. These circum-
stances are generally immediate, unexpected, or in the nature
of an emergency. Such circumstances result in the person not
having reasonable time or opportunity to obtain an extension
of their due date (see subsection (2)(b)) or to otherwise timely
file the state return. Circumstances beyond the control
include, but are not necessarily limited to, the following:

(1) The delinquency was caused by the death or serious
illness of the person responsible for filing the state return or a
member of the immediate family. In order to qualify for pen-
alty waiver, the death or serious illness must directly prevent
them from having reasonable time or opportunity to arrange
for timely filing of the state return. Generally, the death or
serious illness must have occurred within sixty days prior to
the due date, provided that a valid state return is filed within
sixty days of the due date.

(i1) The delinquency was caused by an unexpected and
unavoidable absence of the person responsible. Generally,
this absence must be within sixty days prior to the due date,
provided that a valid state return is filed within sixty days of
the due date. "Unavoidable absence of the person responsi-
ble" does not include absences because of business trips,
vacations, personnel turnover, or personnel terminations.
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(iii) The delinquency was caused by the destruction by
fire or other casualty of estate records necessary for comple-
tion of the state return.

(iv) An estate tax return was timely filed, but was filed
incorrectly with another state due to an issue of the decedent's
domicile.

(v) A Washington estate tax return was properly pre-
pared and timely filed, but was sent to the location for filing
of the federal estate tax return.

(7) Waiver or cancellation of interest. Title 83 RCW
(Estate taxation) does not provide any circumstances that
allow for waiver of the interest, even though penalty may be
waived under limited circumstances (see subsection (6) of
this section).

(8) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer.

NEW SECTION

WAC 458-57-145 Administration of the tax—
Releases, amended returns, refunds, and statute of limita-
tions. (1) Introduction. This rule applies to deaths occurring
on or after May 17, 2005, and contains information on
releases issued by the department for state estate taxes paid.
It explains how and when an amended state return should be
filed and information on refunds and statute of limitations.
The estate tax rule on releases, amended returns etc., for
deaths occurring on or before May 16, 2005, can be found in
WAC 458-57-045.

(2) Releases. When the state estate taxes have been paid
in full, the department will issue a release to the personal rep-
resentative. The final determination of the amount of taxes
due from the estates that have filed federal returns is contin-
gent upon receipt of a copy of the final closing letter issued
by the Internal Revenue Service (IRS). The department may
require additional information to substantiate information
provided by those estates that are not required to file federal
returns. The release issued by the department will not bind or
estop the department in the event of a misrepresentation of
facts.

(3) Amended returns. An amended state return must be
filed with the department within five days of amending a fed-
eral return with the IRS and must be accompanied by a copy
of the amended federal return. For those estates that are not
required to file a federal return, an amended estate tax return
must be received within three years from the date the original
estate tax return was filed or within two years of paying the
tax, whichever is later.

(a) Any time that the amount of federal tax due is
adjusted or when there is a final determination of the federal
tax due, the person responsible for filing must give written
notification to the department. This notification must include
copies of any final examination report, any compromise
agreement, the state tax closing letter, and any other available
evidence of the final determination.

(b) If any amendment, adjustment or final determination
results in additional state estate tax due, interest will be calcu-
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lated on the additional tax due at the annual variable interest
rate described in RCW 82.32.050.

(4) Refunds. Only the personal representative or the
personal representative's retained counsel may make a claim
for a refund of overpaid tax. If the application for refund,
with supporting documents, is filed within four months after
an adjustment or final determination of tax liability, the
department shall pay interest until the date the refund is
mailed. If the application for refund, with supporting docu-
ments, is filed after four months after the adjustment or final
determination, the department shall pay interest only until the
end of the four-month period. Any refund issued by the
department will include interest at the existing statutory rate
defined in RCW 82.32.050, computed from the date the over-
payment was received by the department until the date it is
mailed to the estate's representative. RCW 83.100.130.

(5) Statute of limitations.

(a) No assessment or correction of an assessment for
additional taxes, penalties, or interest due may be made by
the department more than four years after the close of the cal-
endar year in which a Washington return is due under this
chapter, including any extension of time for filing, except
upon a showing of fraud or of misrepresentation of a material
fact by the taxpayer.

(b) For persons liable for tax under RCW 83.100.120, the
period for assessment or correction of an assessment extend
an additional three years beyond the period described in (a) of
this subsection.

(c) A taxpayer may extend the periods of limitation
under (a) or (b) of this subsection by executing a written
waiver. The execution of the waiver shall also extend the
period for making a refund as provided in RCW 83.100.130.

NEW SECTION

WAC 458-57-155 Farm deduction. (1) Introduction.
This rule applies to deaths occurring on or after May 17,
2005, and is intended to help taxpayers determine if the estate
is eligible for the farm deduction and to correctly calculate
the deduction.

(2) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

(a) "Active management" means the making of the man-
agement decisions of a farm, other than the daily operating
decisions;

(b) "Farm" includes stock, dairy, poultry, fruit, furbear-
ing animal, and truck farms; plantation; ranches; nurseries;
ranges; greenhouses or other similar structures used primarily
for the raising of agricultural or horticultural commodities;
and orchards and woodlands;

(c) "Farming purposes" means:

(1) Cultivating the soil or raising or harvesting any agri-
cultural or horticultural commodity, including the raising,
shearing, feeding, caring for, training, and management of
animals on a farm;

(i1) Handling, drying, packing, grading, or storing on a
farm any agricultural or horticultural commodity in its
unmanufactured state, but only if the owner, tenant, or opera-
tor of the farm regularly produces more than one-half of the
commodity so treated; and
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(iii)(A) The planting, cultivating, caring for, or cutting of
trees; or

(B) The preparation, other than milling, of trees for mar-
ket.

(d) "Member of the family" means, with respect to any
individual, only:

(i) An ancestor of the individual,

(i1) Spouse of the individual;

(iii) A lineal descendant of the individual; of the individ-
ual's spouse, or a parent of the individual; or

(iv) The spouse of any lineal descendant described in
(d)(iii) of this subsection.

A legally adopted child of an individual shall be treated
as the child of such individual by blood.

(e) "Qualified heir" means, with respect to any property,
a member of the decedent's family who acquired property, or
to whom property passed, from the decedent.

(f)(1) "Qualified real property" means real property
which was acquired from or passed from the decedent to a
qualified heir of the decedent and which, on the date of the
decedent's death, was being used for a qualified use by the
decedent or a member of the decedent's family, but only if:

(A) Fifty percent or more of the adjusted value of the
gross estate consists of the adjusted value of real or personal
property which:

(I) On the date of the decedent's death, was being used
for a qualified use by the decedent or a member of the dece-
dent's family; and

(IT) Was acquired from or passed from the decedent to a
qualified heir of the decedent;

(B) Twenty-five percent or more of the adjusted value of
the gross estate consists of the adjusted value of real property
which meets the requirements of (f)(i)(A)(II) and (C) of this
subsection; and

(C) During the eight-year period ending on the date of
the decedent's death there have been periods aggregating five
years or more during which:

(I) The real property was owned by the decedent or a
member of the decedent's family and used for a qualified use
by the decedent or a member of the decedent's family; and

(IT) There was material participation by the decedent or a
member of the decedent's family in the operation of the farm.
For the purposes of this subsection (f)(i)(C)(II), material par-
ticipation shall be determined in a manner similar to the man-
ner used for purposes of section 1402 (a)(1) of the Internal
Revenue Code (IRC).

(i) For the purposes of this subsection, the term
"adjusted value" means:

(A) In the case of the gross estate, the value of the gross
estate, determined without regard to any special valuation
under section 3032A of the IRC, reduced by any amounts
allowable as a deduction under section 2053 (a)(4) of the
IRC; or

(B) In the case of any real or personal property, the value
of the property for purposes of chapter 11 of the IRC, deter-
mined without regard to any special valuation under section
2032A of the IRC, reduced by an amount allowable as a
deduction in respect of such property under section 2053
(a)(4) of the IRC.
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(g) "Qualified use" means the property is used as a farm
for farming purposes. In the case of real property which
meets the requirements of (f)(i)(C) of this subsection, resi-
dential buildings and related improvements on the real prop-
erty occupied on a regular basis by the owner or lessee for the
purpose of operating or maintaining the real property, and
roads, buildings, and other structures and improvements
functionally related to the qualified use shall be treated as real
property devoted to the qualified use. For tangible personal
property eligible for a deduction under subsection (1)(b) of
this section, "qualified use" means the property is used pri-
marily for farming purposes on a farm.

(h) "Qualified woodland" means any real property
which:

(1) Is used in timber operations; and

(i1) Is an identifiable area of land such as an acre or other
area for which records are normally maintained in conducting
timber operations.

(1) "Timber operations" means:

(1) The planting, cultivating, caring for, or cutting of
trees; or

(i1) The preparation, other than milling, of trees for mar-
ket.

(3) Farm deduction—Qualification criteria.

(a) A deduction from the Washington taxable estate is
available for the value of qualified real property and the value
of any tangible personal property used by the decedent or a
member of the decedent's family for a qualified use. In cer-
tain circumstances an estate of a tenant farmer may deduct
the value of agricultural personal property. See subsection
(7) of this section. If the estate is eligible for the federal spe-
cial valuation of farmland it would also be eligible for the
state deduction. The estate does not have to elect special val-
uation treatment for federal purposes in order to take the state
deduction. Unlike the federal special valuation for farmland
there is no requirement that the heir to the land and equip-
ment continue farming.

(b) There are several criteria that must be met before the
deduction can be taken:

(i) Decedent at the time of his or her death was a citizen
or resident of the United States;

(i1) Fifty percent or more of the estate's adjusted value
must be in agricultural real and personal property;

(iii) On the date of the decedent's death the real and per-
sonal property must have been used for a qualified use (farm-
ing) by the decedent or a member of the decedent's family;

(iv) The real and personal property must pass from the
decedent to a qualified heir; and

(v) Twenty-five percent or more of the estate consists of
agricultural real property (land) that was actively managed by
the decedent or the decedent's family.

(4) What does "acquired from the decedent'" mean?
Property shall be considered to have been acquired from or to
have passed from the decedent if:

(a) The property is so considered under section 1014(b)
of the IRC;

(b) The property is acquired by any person from the
estate; or
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(c) The property is acquired by any person from a trust,
to the extent the property is includible in the gross estate of
the decedent.

(5) Treatment of qualified real property held as a
community property. If the decedent and the decedent's
surviving spouse at any time held qualified real property as
community property, the interest of the surviving spouse in
the property shall be taken into account under this section.

(6) Value of trees growing on woodlands. In the case
of qualified woodland, the value of trees growing on the
woodland may be deducted if otherwise qualified under this
section.

(7) Tenant farmers. If the following criteria are met,
the estate of a tenant farmer may deduct from the Washington
taxable estate the value of the agricultural personal property:

(a) Decedent at the time of his or her death was a citizen
or resident of the United States;

(b) Fifty percent or more of the estate adjusted value
must be in agricultural personal property;

(c) On the date of the decedent's death the personal prop-
erty must have been used for a qualified use (farming) by the
decedent or a member of the decedent's family; and

(d) The personal property must pass from the decedent to
a qualified heir.

(8) Examples.

(a) The decedent died May 18, 2005, with a federal tax-
able estate valued at $4 million. The decedent was a dry land
wheat farmer and owned 2000 acres of land valued at $2 mil-
lion ($1,000 per acre) and $500,000 in farm equipment. The
decedent was a U.S. citizen, owned and worked the acreage
for the last twenty years, and left the farm to his son, a quali-
fied heir. The value of the farm acreage and equipment
exceeds the required 50% or more of the gross estate
(52,000,000 + $500,000 > $4,000,000 x 50%). The value of
the 2000 acres and the farm equipment can be deducted from
the decedent's gross estate. In this example estate tax is not
due. The calculations are shown below:

Federal taxable estate $4,000,000
Less $2,500,000 farm deduction - $2,500,000
Less $1,500,000 statutory exemption - $1,500,000
Washington taxable estate $0

Although Washington estate tax is not due, the estate is
still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal return and all sup-
porting documentation.

(b) The decedent died August 28, 2005, with a federal
taxable estate valued at $5 million. The decedent was a hay
farmer and owned 600 acres of land valued at $1.8 million
($3,000 per acre) and $500,000 in farm equipment. The
decedent was a U.S. citizen, owned and worked the acreage
for the last twenty years, and left the farm to his son, a quali-
fied heir. The value of the farm acreage and equipment did
not meet the required 50% or more of the gross estate, there-
fore, the estate cannot deduct the value of the farm and farm
equipment ($1,800,000 + $500,000 < $5,000,000 x 50%).
Here are the calculations:
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Federal taxable estate $4,000,000
Less $1,500,000 statutory exemption - $1,500,000
Washington taxable estate $3,500,000

Based on the tax table, the estate owes $470,000 in
Washington estate tax.

(¢) The decedent died May 23, 2005, with a federal tax-
able estate valued at $1.6 million. The decedent was a tenant
hay farmer that owned $400,000 of hay in storage that had
been harvested but not sold and $800,000 in farm equipment.
The decedent was a U.S. citizen, used the farm equipment in
a qualified use for the last six years, and left the equipment to
his son-in-law, a qualified heir. The value of the farm equip-
ment met the required 50% or more of the gross estate so it
can be deducted from the decedent's gross estate
($800,000 = $1,600,000 x 50%). In this example no estate
tax is due. The calculations are shown below:

Federal taxable estate $1,600,000
Less $800,000 farm deduction - $800,000
Less $1,500,000 statutory exemption - $1,500,000
Washington taxable estate $0

Although Washington estate tax is not due, the estate is
still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal return and all sup-
porting documentation.

(d) The decedent died April 7, 2006, with a federal tax-
able estate valued at $2.5 million. The decedent owed 100
acres of timberland valued at $100,000 ($1,000 per acre),
timber valued at $800,000 ($80,000 per acre), 200 acres of
pasture land valued at $500,000 ($2,500 per acre) and
$50,000 in farm equipment. The decedent was a U.S. citizen,
owned and worked the acreage for the last ten years, and left
the timber and farm land to his daughter, a qualified heir. The
value of the timberland and farm acreage and equipment
exceeded the required 50% or more of the gross estate there-
fore the estate can deduct the value of the timber and farm
land and farm equipment ($100,000 + $800,000
+ $500,000 + $50,000 > $2,500,000 x 50%). The calcula-
tions are shown below:

Federal taxable estate $2,500,000
Less $1,450,000 farm deduction - $1,450,000
Less $2,000,000 statutory exemption - $2,000,000
Washington taxable estate $0

Although Washington estate tax is not due, the estate is
still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal return and all sup-
porting documentation.

NEW SECTION

WAC 458-57-165 Escheat estates and absentee dis-
tributee (missing heir) property. (1) Introduction. This
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rule explains the notification requirements to the department
and other procedural information for potential escheat estates
and the procedures for reporting absentee distributee prop-
erty.

(2) Escheat estates.

(a) Escheat of an estate means that a person dies, whether
a resident of this state or not, leaving property subject to the
jurisdiction of this state without being survived by any person
entitled to the property under RCW 11.04.015 (descent and
distribution) and the property reverts to the state.

(b) Notification to the department of a potential
escheat estate. The department must be promptly notified in
writing of the potential escheat on revenue form 85 0030-1
Notice of Escheat Property when a decedent dies without a
will and has no known intestate heirs. This form can be
found on the department's web site at http://dor.wa.gov/
under the tab titled forms. The form can also be obtained by
calling the estate tax section at 360-570-3265, option 2.

(c) Department may elect to serve as personal repre-
sentative.

(1) The department may elect to serve as the personal
representative of an escheat estate under RCW 11.28.120.
The department will review the submitted notice of escheat
property and then elect or decline to serve as personal repre-
sentative. A copy of this election is mailed to the person
reporting the escheat property.

(i) Written notice to the department of proceedings.
If the department declines to serve as personal representative,
the appointed personal representative must serve the depart-
ment with written notice at least twenty days prior to any
hearing on proceedings involving the valuation or sale of
property, on any petition for the allowance of fees, and on all
interim reports, final accounts or petitions for the determina-
tion of heirship. Failure to comply with the notice provisions
of RCW 11.08.170 could result in any orders being voided.

(d) Oversight of estate when department declines to
serve as personal representative—Opposition to nonin-
tervention powers—Review of pleadings and petitions.
The department supervises escheat property during probate.
The department has the duty to protect and conserve escheat
property for the benefit of the permanent common school
fund until the property is forwarded to the state treasurer or
the real property is deeded over to the department of natural
resources. Because of the duty to protect and conserve
escheat property, the department will oppose the granting of
nonintervention powers to the personal representative. The
department will review all pleadings and petitions to deter-
mine the progression of probate and to determine if fees and
expenses charged to the estate are appropriate.

(e) Heirs of escheat estates. Heirs to an estate may be
located after the estate escheats to the state. The personal
representative of an escheat estate or a claimed heir must pro-
vide the department with all information and documentary
evidence available that supports the heir's claim. All support-
ing documents must be in the English language when submit-
ted to the department. The English translation of any foreign
document shall be authenticated as reasonably required by
the department.

(1) Under RCW 11.08.240 all claims for escheated prop-
erty must be made within seven years from the date of issu-
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ance of letters testamentary or of administration. The claim
is made to the court having original jurisdiction of the estate
and a copy served upon the department.

(i1) In all cases where there is a court hearing or the tak-
ing of a deposition on the question of a claimed heir, the per-
sonal representative shall give the department twenty days
written notice of such hearing or matter.

(iii) The personal representative must give the depart-
ment at least twenty days written notice of the hearing on the
final account and petition for distribution.

(iv) The department has no statutory authority to pay
interest on escheat refunds.

(3) Absentee distributee (missing heir).

(a) Absentee distributee means any person who is a ben-
eficiary of a will or trust who has not been located. If a per-
sonal representative cannot locate a beneficiary of a will or
trust the personal representative is required to follow the pro-
cedures outlined in RCW 11.76.200 through 11.76.230.

(b) Appointment of agent—Bond.

(i) When an estate has been or is about to be distributed
by decree of the court to any person who has not been
located, the personal representative must petition the court to
appoint an agent for the purposes of representing the interests
of the absentee distributee and to take possession and charge
of the property for the benefit of the absentee person.

(i1) The agent shall make, subscribe, and file an oath for
the faithful performance of his or her duties, and shall give a
bond to the state, to be approved by the court before the agent
receives the property.

(iii) The agent shall hold the property for three years. If
the absentee distributee is not found or does not come for-
ward to make a claim, the property must be turned over to the
county treasurer. Any property not in the form of cash shall
be sold under order of the court and all funds after deducting
a reasonable sum for expenses and services of the agent. The
expenses and the fees of the agent are fixed by the court.

(c) County treasurer. The county treasurer is required
to issue a triplicate receipt for the funds, one to be filed with
the county auditor, one with the probate court, and one with
the department. If the funds remain in the county treasury
unclaimed for a period of four years and ninety days, the trea-
surer is required to remit them to the department for deposit
in the permanent common school fund.

(d) Claims made after the time limitation. After any
time limitation prescribed in RCW 11.76.220, 11.76.240 or
11.76.243 the absentee claimant may notify the department
of his or her claim and file in the court which had jurisdiction
of the original probate a petition claiming the assets of the
estate. Upon proof being made to the court and the determi-
nation that the claimant is entitled to the property the assets
shall be paid to the claimant without interest.

WSR 05-24-060
PROPOSED RULES
PUBLIC DISCLOSURE COMMISSION
[Filed December 2, 2005, 11:31 a.m.]

Original Notice.
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Preproposal statement of inquiry was filed as WSR 05-
19-077.

Title of Rule and Other Identifying Information: WAC
390-37-136 relating to production of documents and use at
hearing (adjudicative proceeding).

Hearing Location(s): Public Disclosure Commission,
711 Capitol Way, Room 206, Olympia, WA 98504, on Janu-
ary 24, 2006, at 9:30 a.m.

Date of Intended Adoption: January 24, 2006.

Submit Written Comments to: Doug Ellis, Assistant
Director, 711 Capitol Way, Room 206, Olympia, WA 98504,
e-mail dellis@pdc.wa.gov, fax (206) [(360)] 753-1112, by
January 20, 2006.

Assistance for Persons with Disabilities: Contact Chip
Beatty by phone (360) 586-0544.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To incorporate
modifications for the submission of hearing materials to
include timing, electronic format, spacing, page limits, etc.

Reasons Supporting Proposal: To update outdated rule
in light of current technology and clarify the process for sub-
mission of hearing materials.

Statutory Authority for Adoption: RCW 42.17.370.

Statute Being Implemented: RCW 42.17.370.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The rule amendment is designed to update pro-
cedures for the production and use of documents at hearings
of the Public Disclosure Commission (PDC).

Name of Proponent: Public Disclosure Commission,
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Doug Ellis, 711 Capitol Way, Room
206, Olympia, WA 98504, (360) 664-2735; and Enforce-
ment: Phil Stutzman, 711 Capitol Way, Room 206, Olympia,
WA 98504, (360) 664-8853.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The implementation of
this rule amendment has minimal impact on small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The PDC is not an agency listed in subsection
(5)(a)(i) of section 201. Further, the PDC does not voluntar-
ily make section 201 applicable to this rule adoption pursuant
to subsection (5)(a)(i) of section 201, and, to date, the Joint
Administrative Rules Review Committee has not made sec-
tion 201 application [applicable] to this rule adoption.

December 2, 2005
Vicki Rippie
Executive Director

AMENDATORY SECTION (Amending WSR 03-22-065,
filed 11/4/03, effective 12/5/03)

WAC 390-37-136 Production of documents and use
at hearing and other hearing procedures (adjudicative

proceedings). (1) ((Upen—regquestby-either-the-ageney-orits
legal representative;-or-the-partyagainst-wvhomthe-enforee-
. . ] . ] ] ] l ‘ 3,’:‘3]81'35 Bf
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dueed:)) Unless a prehearing order states otherwise, the pro-

visions of this rule apply to evidence and written argument
(legal briefs) filed and served in hearings (adjudicative pro-
ceedings). Parties or the executive director may request a
prehearing conference if provisions of this rule need to be
adjusted or if the provisions are not adhered to by the parties.

(2) The parties are encouraged to exchange copies of
proposed exhibits, exhibit lists and witness lists, at least eight
calendar days prior to the date of the hearing. The parties are

encouraged to exchange documents by e-mail. The parties

are encouraged to confer and determine whether there are any
objections to the evidence and whether any agreements or

stipulations can be reached regarding proposed exhibits, wit-
nesses, and legal and factual issues.

(3)(a) Unless the commission determines otherwise,
when evidence is to be offered at the adjudicative proceeding
or when briefs are to be submitted at the adjudicative pro-
ceeding, the party offering the evidence or brief shall file a
copy of proposed exhibits, exhibit lists, witness lists, and
briefs with the commission via an e-mail to the executive
director or his or her designee by the date and time designated
by the executive director or designee, which is typically by
1:00 p.m. Pacific Time at least eight calendar days prior to
the hearing. The e-mail shall provide the name of the party
submitting the documents, the total number of pages, the
software used to prepare the document, and the name,
address, telephone number and e-mail address of the person
sending the e-mail message.

(b) In the event electronic submission is not readily
available to a pro se respondent or the evidence is not suited

to e-mail transmission, other means of providing these mate-

rials to the commission may be approved by the chair or the
executive director, or their designees if requested in advance

of the date and time in (a) of this subsection.

(c) On the day the parties provide these materials elec-
tronically to the commission, they shall also mail or other-
wise deliver a paper (or hard copy) set of the materials to the
commission.

(d) The parties shall confirm in advance with the execu-
tive director that any documents provided electronically are
able to be accessed by software available at the agency. If
they are not accessible, the executive director shall direct
how the documents are to be submitted.

(e) The documents are considered filed when received
during actual business hours at the commission office. If
received after actual business hours, they will be deemed
filed the next business day.
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(4) Respondent's exhibits shall be numbered R-1, R-2,

etc. Commission staff exhibits shall be numbered S-1, S-2
etc. Jointly submitted exhibits shall be numbered J-1, J-2,
etc. If an exhibit is not jointly submitted but there is no objec-
tion to it by the responding party, the party offering the
exhibit shall designate agreed-to exhibits on the party's
exhibit list.

(5) Briefs shall contain the name of the respondent in the

caption and the cause number. Briefs shall be no more than
twenty-five pages, double-spaced, excluding attachments or

exhibits.

(6) The parties shall inform the executive director of any
special equipment necessary for the adjudicative proceeding
at the time documents are filed with the commission.

WSR 05-24-081
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed December 5, 2005, 3:10 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
10-104.

Title of Rule and Other Identifying Information: WAC
232-12-421 Hunt or possess big game without an access per-
mit, 232-12-422 Hunt or possess a wild animal or wild bird
without an access permit, and 232-12-423 Public hunting and
access agreements defined.

Hearing Location(s): Natural Resources Building, Com-
mission Office, 1111 Washington Street S.E., Olympia, WA
98501-1091, (360) 902-2267, on January 19, 2006, at 8:00
a.m.

Date of Intended Adoption: January 19, 2006.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing@
dfw.wa.gov, fax (360) 902-2612, by Monday, January 9,
2006.

Assistance for Persons with Disabilities: Contact Susan
Yeager by January 17, 2006, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 232-12-
421, this proposal establishes a new rule, which makes hunt-
ing or possessing big game taken on private lands under
agreement with the department without an access permit pun-
ishable as a gross misdemeanor or class C felony as appropri-
ate.

WAC 232-12-422, this proposal establishes a new rule,
which makes hunting or possessing a wild animal or wild bird
taken on private lands under agreement with the department
without an access permit punishable as a misdemeanor.

WAC 232-12-423, this proposal establishes a new rule
that defines "public hunting" for the purpose of paying dam-
age claims and defines department access programs.

Reasons Supporting Proposal: WAC 232-12-421, this
rule raises the level of penalty for trespass for the purpose of
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big game hunting on those private lands under agreement
with the department.

WAC 232-12-422, this rule provides greater clarity of
violation of access permit requirements than simple trespass
or failure to obey posted signs.

WAC 232-12-423, this rule clarifies what constitutes
public hunting for the purpose of claiming damage and
allows the department to craft hunting opportunities that will
help alleviate or reduce crop damage.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules regulate
recreational hunters and do not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

December 5, 2005
Evan Jacoby
Rules Coordinator

NEW SECTION

WAC 232-12-421 Hunt or possess big game without
an access permit. (1) It is unlawful to hunt for big game or
possess big game taken on property in an access contract
between the landowner or land manager and the department,
unless:

(a) The hunter possesses a valid access permit provided
on a standard form by the department, and issued to the
hunter by the landowner, land manager, or the department in
addition to all other required hunting licenses and permits; or

(b) The property is in a contract between the department
and the landowner that does not restrict persons from hunting
and does not require an access permit.

(2) Each big game animal possessed in violation of this
section shall be treated as a separate offense under RCW
77.15.030.

(3) Violation of this section is punishable under RCW
77.15.410, unlawful recreational hunting of big game in the
second degree, unless the hunting for or possession of big
game constitutes unlawful recreational hunting of big game
in the first degree.

NEW SECTION

WAC 232-12-422 Hunt or possess a wild animal or
wild bird without an access permit. (1) It is unlawful to
hunt for a wild bird or wild animal, except big game, or pos-
sess any wild bird or wild animal, except big game, taken on
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property in an access contract between the landowner or land
manager and the department, unless:

(a) The hunter possesses a valid access permit provided
on a standard form by the department, and issued to the
hunter by the landowner, land manager, or the department in
addition to all other required hunting licenses and permits; or

(b) The property is in a contract between the department
and the landowner that does not restrict persons from hunting
and does not require an access permit.

(2) Violation of this section is punishable under RCW
77.15.400 or 77.15.430.

NEW SECTION

WAC 232-12-423 Public hunting defined and access
contracts. "Public hunting" generally means that land is open
to hunting for all licensed hunters.

(1) For the purpose of defining the term "public hunting"
for payment of crop damage in RCW 77.36.060, "public
hunting" has been allowed by the landowner when:

(a) The landowner opens the property on which the dam-
age is claimed under RCW 77.36.040, for general access to
all licensed hunters; or

(b) The landowner had entered into and complied with
an access contract with the department covering the land(s)
on which the damage is claimed under RCW 77.36.040, for
the hunting season prior to the occurrence of the damage.

(2) Access contracts shall require that:

(a) The land is open to general access to all licensed
hunters; or

(b) The landowner allows the department to select the
hunters who are authorized to access the land; or

(¢) The landowner and the department share selection of
the hunters authorized to hunt on the landowner's land consis-
tent with applicable commission policy or rule.

WSR 05-24-082
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed December 5, 2005, 3:11 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
21-119.

Title of Rule and Other Identifying Information: WAC
232-12-011 Wildlife classified as protected shall not be
hunted or fished and 232-12-014 Wildlife classified as
endangered species.

Hearing Location(s): Natural Resources Building, 1111
Washington Street S.E., Olympia, WA 98504, on January 13-
14, 2006, at 8:00 a.m.

Date of Intended Adoption: January 13, 2006.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildth-
ing@dfw.wa.gov, fax (360) 902-2612, by Wednesday,
December 28, 2005.

WSR 05-24-082

Assistance for Persons with Disabilities: Contact Susan
Yeager by January 10, 2006, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Two rules are pro-
posed to be amended: WAC 232-12-014, which identifies
endangered species that are at risk of extirpation in the state
and are in need of recovery actions to restore populations to
health levels; and WAC 232-12-011, which identifies species
in need of protection in Washington.

The purpose of the proposal is to add the streaked horned
lark and the Taylor's checkerspot butterfly to the state's list of
endangered species; add the Mazama pocket gopher to the
state's list of threatened species; and to remove the Aleutian
Canada goose from the state's list of threatened species.
Endangered and threatened species are in need of special
management consideration to recover populations to healthy
levels and to keep them from being extirpated from Washing-
ton. Land managing agencies and local, state, and federal
governments may use these lists to consider the needs of spe-
cies of special concern and land management decisions.

Reasons Supporting Proposal: Taylor's checkerspot
butterfly (Euphydryas editha taylori) was historically found
on grassland habitats at thirty-eight known locations in
Washington. The direct loss of grassland habitats to human
development, coupled with degradation of grasslands by the
invasion of shrubs and succession to Douglas-fir forest, has
eliminated most of its habitat. The subspecies is now
restricted to a small scattering of ten populations in Washing-
ton. Most populations in Washington support no more than a
few hundred individuals, and several of the populations are
extremely small and may be on the verge of extinction.
Among five or six populations that appear to have gone
extinct over the last ten years is one population that was esti-
mated at 7,000 in 1997; it declined precipitously and
appeared to be extinct by 2001. The subspecies became a
candidate for listing under the federal Endangered Species
Act in 2001. Taylor's checkerspot sites in Washington are
located in four distinct areas, and may comprise three or more
metapopulations. Habitat loss has increased isolation of the
remaining populations and many are unlikely to be recolo-
nized when they become extinct. The small size of many
populations puts them at higher risk of extinction due to fires,
disturbance, insecticides, and weather extremes, as well as
the potential for reduced survival and reproductive success
due to inbreeding. Several of the largest remaining popula-
tions occur on public lands, but most of these lands have uses
that can conflict with butterfly conservation, including mili-
tary training and recreation. Private lands occupied by Tay-
lor's checkerspot are subject to development, agriculture, and
gravel extraction that can eliminate habitat. Grassland sites,
except where actively maintained, are being degraded by the
invasion of Scotch broom, Douglas-fir, and numerous nonna-
tive forbs and sod-forming grasses. The remaining popula-
tions of Taylor's checkerspot are unlikely to survive without
recovery actions. For these reasons, the Washington Depart-
ment of Fish and Wildlife (WDFW) recommends that Tay-
lor's checkerspot butterfly be listed as endangered in the state
of Washington.
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The streaked horned lark (Eremophila alpestris
strigata) was historically found in Washington on the prairies
of southern Puget Sound, primarily in Pierce and Thurston
counties. Streaked horned larks have declined with the loss
of prairie habitats to development and succession to forest.
With the cessation of burning of the prairies by Native Amer-
icans, Douglas-fir has spread over much of the prairie and
introduced grasses, weeds, and Scotch broom have degraded
much of the remainder. Streaked horned larks may have also
been restricted to portions of the prairie where the vegetation
was short and sparse due to excessive dryness or repeated
burns. There is little information on historical populations.
Streaked horned larks were reported to be a "very abundant
summer resident of the gravelly prairies near Fort Steila-
coom" in the 1850s. Streaked horned lark breeding in Wash-
ington is now limited to thirteen known sites: Six sites in the
south Puget Sound; four sites along the outer coast; and three
sites on islands in the Lower Columbia River. The total
breeding population is estimated to be about three hundred
thirty birds in Washington. All remaining nesting sites in the
south Puget Sound area are on airports or military bases
where grassland is maintained. Columbia River sites are
affected by management of the islands, including deposition
of dredge spoil and vegetation manipulation to discourage
nesting by Caspian terns. Coastal sites may be affected by
the spread of European beachgrass and disturbance by recre-
ational activities. For these reasons WDFW recommends
that the streaked horned lark be listed as endangered in the
state of Washington.

The Mazama pocket gopher (Thomomys mazama) is a
regional endemic found only in western Washington, western
Oregon and northern California. The subspecific taxonomy
of T. mazama is in the process of being revised, but in Wash-
ington, 7. mazama is likely represented by three surviving
subspecies: T. m. yelmensis is found on locations scattered
on the remnants of prairie in Pierce and Thurston counties; 7.
m. couchi is found on grassland at a few localities near Shel-
ton in Mason County, including the airport; and 7. m. melan-
ops is found on a few alpine meadows in Olympic National
Park in Clallam County. Two additional subspecies that
occurred around Tacoma (7. m. tacomensis) and in Wahkia-
kum County (7. m. louiei) appear to be extinct. The Wash-
ington population of the Mazama pocket gopher became a
candidate for federal listing under the Endangered Species
Actin 2002. Mazama pocket gophers are known to persist at
twenty-seven sites scattered across the southern Puget Sound
grasslands and on alpine meadows in the Olympics. These
encompass three geographically isolated subspecies and
many small populations on marginal sites that are unlikely to
persist. Most gopher populations are restricted to grassland
on remnant and former prairie sites. About half of the known
gopher populations are on private lands, where they are
threatened by residential development; degradation of habitat
by heavy grazing of pastures and the invasion of Scotch
broom and other weedy nonnative plants; and high mortality
due to trapping, poisoning, and predation by cats and dogs.
Gravel mining affects gopher habitat on some private lands.
Most occupied habitat on public lands is affected by noncon-
servation uses including military training and recreation.
Development of airport-related facilities and businesses, and
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management of airport grassland can affect gopher popula-
tions at airports. The small size and isolation of most remain-
ing populations of Mazama pocket gopher put them at risk of
local extinction, and without increased protection, all but 7.
m. melanops in Olympic National Park could go extinct. For
these reasons, WDFW recommends that the Mazama pocket
gopher be listed as threatened by the state of Washington.

The Aleutian Canada goose (Branta canadensis leuco-
pareia) was first added to the United States Department of
Interior's list of endangered species in 1967. The primary
cause of the population decline was attributed to predation by
introduced arctic and red foxes. Control programs started in
the 1950s have been successful in significantly reducing and
eliminating foxes from several key islands. Aleutian Canada
geese migrate from their breeding grounds in the Aleutian
Islands in September, stopping along coastal areas of Wash-
ington (Willapa National Wildlife Refuge and surrounding
fields and farms) en route to their wintering grounds in Cali-
fornia and southwest Oregon. Hunting of Aleutian Canada
geese is prohibited in Washington. In 1991, the species was
downlisted by the United States Fish and Wildlife Service
from endangered to threatened. The population was delisted
in March 2001 when the population exceeded 28,000 birds.
Aleutian geese have continued to increase, and currently
number over 70,000. No significant circumstances exist in
Washington to maintain the goose on the state's list of threat-
ened species. For these reasons, WDFW recommends that
the Aleutian Canada goose be removed from the list of threat-
ened species in Washington.

Statutory Authority for Adoption: RCW 77.12.020.

Statute Being Implemented: RCW 77.12.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules regulate
recreational hunters and do not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

December 5, 2005
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 04-98, filed
5/12/04, effective 6/12/04)

WAC 232-12-014 Wildlife classified as endangered
species. Endangered species include:

Common Name Scientific Name

pygmy rabbit Brachylagus idahoensis
fisher Martes pennanti

gray wolf Canis lupus



Common Name
grizzly bear

sea otter

killer whale

sei whale

fin whale

blue whale
humpback whale
black right whale
sperm whale

Columbian white-tailed
deer

woodland caribou
American white pelican
brown pelican

sandhill crane

snowy plover

upland sandpiper
spotted owl

western pond turtle
leatherback sea turtle
mardon skipper

Oregon silverspot
butterfly

Oregon spotted frog

northern leopard frog
Taylor's checkerspot
Streaked horned lark
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Scientific Name

Ursus arctos

Enhydra lutris

Orcinus orca
Balaenoptera borealis
Balaenoptera physalus
Balaenoptera musculus
Megaptera novaeangliae
Balaena glacialis
Physeter macrocephalus

Odocoileus virginianus leu-
curus

Rangifer tarandus caribou
Pelecanus erythrorhynchos
Pelecanus occidentalis
Grus canadensis
charadrius alexandrinus
Bartramia longicauda
Strix occidentalis

Clemmys marmorata
Dermochelys coriacea
Polites mardon

Speyeria zerene hippolyta
Rana pretiosa

Rana pipiens

Euphydryas editha taylori

Eremophila alpestris
strigata

AMENDATORY SECTION (Amending Order 02-98, filed

5/10/02, effective 6/10/02)

WAC 232-12-011 Wildlife classified as protected
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Common Name Scientific Name

ferruginous hawk Buteo regalis

marbled murrelet Brachyramphus marmoratus

green sea turtle Chelonia mydas

loggerhead sea turtle Caretta caretta

sage grouse Centrocercus urophasianus

sharp-tailed grouse Phasianus columbianus

Mazama pocket gopher

(2) Sensitive species are any wildlife species native to
the state of Washington that are vulnerable or declining and
are likely to become endangered or threatened in a significant
portion of their range within the state without cooperative
management or removal of threats. Protected wildlife desig-
nated as sensitive include:

Thomomys mazama

Common Name Scientific Name

Gray whale Eschrichtius gibbosus
Common Loon Gavia immer
Peregrine Falcon Falco peregrinus
Larch Mountain

salamander Plethodon larselli
Pygmy whitefish Prosopium coulteri
Margined sculpin Cottus marginatus

Olympic mudminnow Novumbra hubbsi

(3) Other protected wildlife include:

Common Name Scientific Name

cony or pika Ochotona princeps
least chipmunk Tamius minimus
yellow-pine chipmunk Tamius amoenus
Townsend's chipmunk Tamius townsendii
red-tailed chipmunk Tamius ruficaudus
hoary marmot Marmota caligata

Olympic marmot Marmota olympus

shall not be hunted or fished. Protected wildlife are desig-
nated into three subcategories: Threatened, sensitive, and
other.

(1) Threatened species are any wildlife species native to
the state of Washington that are likely to become endangered
within the foreseeable future throughout a significant portion
of their range within the state without cooperative manage-
ment or removal of threats. Protected wildlife designated as
threatened include:

Common Name Scientific Name

western gray squirrel
Steller (northern)

Sciurus griseus

Cascade
golden-mantled
ground squirrel
golden-mantled
ground squirrel
Washington ground
squirrel
red squirrel
Douglas squirrel
northern flying squirrel
wolverine
painted turtle
California mountain
kingsnake

Spermophilus saturatus
Spermophilus lateralis

Spermophilus washingtoni
Tamiasciurus hudsonicus
Tamiasciurus douglasii
Glaucomys sabrinus

Gulo gulo

Chrysemys picta

Lampropeltis zonata,

All birds not classified as game birds, predatory birds or

sea lion Eumetopias jubatus
North American lynx Lynx canadensis
((Aleutian-Canada- ((Branta-Canadensis
goose)) lencopareia))
bald eagle Haliaeetus leucocephalus

endangered species, or designated as threatened species or
sensitive species; all bats, except when found in or immedi-
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ately adjacent to a dwelling or other occupied building; mam-
mals of the order Cetacea, including whales, porpoises, and
mammals of the order Pinnipedia not otherwise classified as
endangered species, or designated as threatened species or
sensitive species. This section shall not apply to hair seals
and sea lions which are threatening to damage or are damag-
ing commercial fishing gear being utilized in a lawful manner
or when said mammals are damaging or threatening to dam-
age commercial fish being lawfully taken with commercial
gear.

WSR 05-24-085
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed December 6, 2005, 9:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
13-14e.

Title of Rule and Other Identifying Information: Chap-
ter 296-46B WAC, Electrical safety standards, administra-
tion, and installation.

Hearing Location(s): Hal Holmes Community Center,
209 North Ruby Street, Ellensburg, WA, on January 11,
2006, at 11:00 a.m.; and at the Department of Labor and
Industries, 7273 Linderson Way S.W., Tumwater, WA, on
January 12, 2006, at 9:00 a.m.

Date of Intended Adoption: February 7, 2006.

Submit Written Comments to: Sally Elliott, Specialty
Compliance Services Division, P.O. Box 44400, Olympia,
WA 98504-4400, e-mail yous235@]Ini.wa.gov, fax (360)
902-5292, by January 12, 2006.

Assistance for Persons with Disabilities: Contact Sally
Elliott by January 1, 2006, at yous235@Ini.wa.gov or (360)
902-6411.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to review the electrical rules for additions
or revisions. The electrical rules are reviewed on an annual
basis to ensure the rules are consistent with the national con-
sensus standards, industry practice, and to clarify the rules.

The rule making will:

Update references to the National Electrical Code
(NEC) and National Fire Protection Association
(NFPA) throughout the rule.

Update the wording to be consistent with the ANSI
and NEC, which will clarify the wording for ease of
use and understanding.

Make minor technical changes that will align the
rules with industry installation practices.

Make necessary housekeeping changes.

Make substantive and clarifying changes based on
recommendations from stakeholder groups and the
Electrical Board.

Reasons Supporting Proposal: See Purpose above.
Statutory Authority for Adoption: RCW 19.28.006,
19.28.010, 19.28.031, 19.28.041, 19.28.061, 19.28.101,
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19.28.131, 19.28.161, 19.28.171, 19.28.191, 19.28.201,
19.28.211, 19.28.241, 19.28.251, 19.28.281, 19.28.311,
19.28.321, 19.28.400, 19.28.420, 19.28.490, 19.28.551.

Statute Being Implemented: Chapter 19.28 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Name of Agency Personnel Responsible for Drafting:
Ron Fuller, Tumwater, Washington, (360) 902-5249; Imple-
mentation and Enforcement: Patrick Woods, Tumwater,
Washington, (360) 902-6348.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department deter-
mined the proposed rules do not require a small business eco-
nomic impact statement because the costs associated with the
proposed changes are exempted by law since the proposed
changes are updating the rule based upon national consensus
codes and clarifying the rule for ease of use and understand-
ing (see RCW 34.05.310 (4)(c) and (d).

A cost-benefit analysis is not required under RCW
34.05.328. The department determined the proposed changes
do not require a cost-benefit analysis because the costs asso-
ciated with the proposed changes are exempted by law since
the proposed changes are updating the rule based upon
national consensus codes and clarifying the rule for ease of
use and understanding (see RCW 34.05.328 (5)(b)(iii) and
(iv).

December 6, 2005
Gary Weeks

Director

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-010 General. Adopted standards -
inspectors - city inspection - variance.

(1) The 2005 edition of the National Electrical Code
(NFPA 70 - 2005) including Annex A, B, and C; the 2003
edition of standard for the Installation of Stationary Pumps
for Fire Protection (NFPA 20 - 2003); the 2002 edition of
standard for Emergency and Standby Power Systems (NFPA
110 - 2002); Commercial Building Telecommunications
Cabling Standard (ANSI/TIA/EIA 568-B.1-May 2001
including Annex 1 through 5); Commercial Building Stan-
dard for Telecommunications Pathway and Spaces (ANSI/
TIA/EIA 569-A-7 December 2001 including Annex 1
through 4); Commercial Building Grounding and Bonding
Requirements for Telecommunications (ANSI/TIA/EIA 607
- A - 2002); Residential Telecommunications Cable Standard
(ANSI/TIA/EIA 570-A-December 2001); American Railroad

Engineering and Maintenance of Way Association - 2005

Communications and Signal Manual; and the National Elec-
trical Safety Code (NESC C2-2002 excluding Appendixes A

and B) are hereby adopted by reference as part of this chapter.
Other codes, manuals, and reference works referred to in this
chapter are available for inspection and review in the Olym-
pia office of the electrical section of the department during
business hours.
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The requirements of this chapter will be observed where
there is any conflict between this chapter and the National
Electrical Code (NFPA 70), Centrifugal Fire Pumps (NFPA
20), the Emergency and Standby Power Systems (NFPA
110), ANSI/TIA/EIA 568-B, ANSI/TIA/EIA 569-A, ANSI/
TIA/EIA 607, ANSI/TIA/EIA 570, or the NESC C2-2002.

The National Electrical Code will be followed where
there is any conflict between standard for Installation of Sta-
tionary Pumps for Fire Protection (NFPA 20), standard for
Emergency and Standby Power Systems (NFPA 110), ANSI/
TIA/EIA 568-B, ANSI/TIA/EIA 569-A, ANSI/TIA/EIA
607, ANSI/TIA/EIA 570, or the NESC C2-2002 and the
National Electrical Code (NFPA 70).

(2) Electrical inspectors will give information as to the
interpretation or application of the standards in this chapter,
but will not lay out work or act as consultants for contractors,
OWners, Or users.

(3) The department may enforce city electrical ordi-
nances where those governmental agencies do not make elec-
trical inspections under an established program.

(4) A variance from the electrical installation require-
ments of chapter 19.28 RCW or this chapter may be granted
by the department when it is assured that equivalent objec-
tives can be achieved by establishing and maintaining effec-
tive safety.

(a) Any electrical permit holder may request a variance.

(b) The permit holder must make the request in writing,
using a form provided by the department, to the chief electri-
cal inspector. The request must include:

(1) A description of the installation as installed or pro-
posed,;

(i1) A detailed list of the applicable code violations;

(iii) A detailed list of safety violations;

(iv) A description of the proposal for meeting equivalent
objectives for code and/or safety violations; and

(v) Appropriate variance application fee as listed in
WAC 296-46B-905.

Inspection.

(5) Electrical wiring or equipment subject to this chapter
must be sufficiently accessible, at the time of inspection, to
allow the inspector to visually inspect the installation to ver-
ify conformance with the NEC and any other electrical
requirements of this chapter.

(6) Cables or raceways, fished according to the NEC, do
not require visual inspection.

(7) All required equipment grounding conductors
installed in concealed cable or flexible conduit systems must
be completely installed and made up at the time of the rough-
in cover inspection.

(8) The installation of all structural elements and
mechanical systems (e.g., framing, plumbing, ducting, etc.)
must be complete in the area(s) where electrical inspection is
requested. Prior to completion of an exterior wall cover
inspection, either:

(a) The exterior shear panel/sheathing nail inspection
must be completed by the building code inspector; or

(b) All wiring and device boxes must be a minimum of
63 mm (2 1/2") from the exterior surface of the framing mem-
ber; or
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(c) All wiring and device boxes must be protected by a
steel plate a minimum of 1.6 mm (1/16") thick and of appro-
priate width and height installed to cover the area of the wir-
ing or box.

(9) In order to meet the minimum electrical safety stan-
dards for installations, all materials, devices, appliances, and
equipment, not exempted in chapter 19.28 RCW, must con-
form to applicable standards recognized by the department,
be listed, or field evaluated. Other than as allowed in WAC
296-46B-030(3), equipment must not be energized until such
standards are met unless specific permission has been granted
by the chief electrical inspector.

(10) The department will recognize the state department
of transportation as the inspection authority for telecommuni-
cations systems installation within the rights of way of state
highways provided the department of transportation main-
tains and enforces an equal, higher or better standard of con-
struction and of materials, devices, appliances and equipment
than is required for telecommunications systems installations
by chapter 19.28 RCW and this chapter.

Inspection - move on buildings and structures.

(11) All buildings or structures relocated into or within
the state:

(a) Other than residential, wired inside the United States
(U.S.) must be inspected to ensure compliance with current
requirements of chapter 19.28 RCW and the rules developed
by the department.

(b) Wired outside the U.S. or Canada must be inspected
to ensure compliance with all current requirements of chapter
19.28 RCW and the rules developed by the department.

(12) Residential buildings or structures wired in the U.S.,
to NEC requirements, and moved into or within a county,
city, or town must be inspected to ensure compliance with the
NEC requirements in effect at the time and place the original
wiring was made. The building or structure must be inspected
to ensure compliance with all current requirements of chapter
19.28 RCW and the rules developed by the department if:

(a) The original occupancy classification of the building
or structure is changed as a result of the move; or

(b) The building or structure has been substantially
remodeled or rehabilitated as a result of the move.

(13) Residential buildings or structures wired in Canada
to Canadian Electrical Code (CEC) standards and moved into
or within a county, city, or town, must be inspected to ensure
compliance with the following minimum safety require-
ments:

(a) Service, service grounding, and service bonding must
comply with the current chapter 19.28 RCW and rules
adopted by the department.

(b) Canadian Standards Association (CSA) listed Type
NMD cable is allowed with the following qualifications:

(i) CSA listed Type NMD cable, American Wire Gauge
#10 and smaller installed after 1964 utilizing an equipment
grounding conductor smaller than the phase conductors, must
be:

(A) Replaced with a cable utilizing a full-size equipment
grounding conductor; or

(B) Protected by a ground fault circuit interrupter protec-
tion device.
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(i) CSA listed Type NMD cable, #8 AWG and larger,
must:

(A) Utilize an equipment grounding conductor sized
according to the requirements of the NEC in effect at the time
of the installation;

(B) Be protected by a ground fault circuit interrupter pro-
tection device; or

(C) Be replaced.

(c) Other types of wiring and cable must be:

(i) Replaced with wiring listed or field evaluated in
accordance with U.S. standards by a laboratory approved by
the department; or

(i1) Protected by a ground fault circuit interrupter protec-
tion device and arc fault circuit protection device.

(d) Equipment, other than wiring or panelboards, manu-
factured and installed prior to 1997 must be listed and identi-
fied by laboratory labels approved by the department or CSA
labels.

(e) All panelboards must be listed and identified by test-
ing laboratory labels approved by the department with the
following qualifications:

(1) CSA listed panelboards labeled "Suitable for Use as
Service Equipment" will be considered to be approved as
"Suitable for Use only as Service Equipment."

(i) CSA listed panelboards must be limited to a maxi-
mum of 42 circuits.

(iii) CSA listed panelboards used as lighting and appli-
ance panelboards as described in the NEC, must meet all cur-
rent requirements of the NEC and this chapter.

(f) Any wiring or panelboards replaced or changed as a
result of the move must meet current requirements of chapter
19.28 RCW and this chapter.

(g) The location, type, and ground fault circuit inter-
rupter protection of receptacles and equipment in a bathroom,
kitchen, basement, garage, or outdoor area must meet the
Washington requirements in effect at the time the wiring was
installed.

(h) 4, 15-ampere, kitchen small appliance circuits will be
accepted in lieu of 2, 20-ampere, kitchen small appliance cir-
cuits. Receptacles will not be required to be added on kitchen
peninsular or island counters.

(1) Spacing requirements for all other receptacles must
meet the Washington requirements in effect at the time the
wiring was installed.

(j) Receptacles installed above baseboard or fixed wall
space heaters must be removed and the outlet box covered
with a blank cover. The receptacle is required to be relocated
as closely as possible to the existing location.

(k) Lighting outlet and switch locations must meet the
Washington requirements in effect at the time the wiring was
installed.

(1) Dedicated 20-ampere small appliance circuits are not
required in dining rooms.

(m) Electric water heater branch circuits must be ade-
quate for the load.

(n) The location, type, and circuit protection of feeders
must meet the Washington requirements in effect at the time
the wiring was installed.

Classification or definition of occupancies.

(14) Occupancies are classified and defined as follows:
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(a) Educational facility refers to a building or portion of
a building used primarily for educational purposes by six or
more persons at one time for twelve hours per week or four
hours in any one day. Educational occupancy includes:
Schools (preschool through grade twelve), colleges, acade-
mies, universities, and trade schools.

(b) Institutional facility refers to a building or portion of
a building used primarily for detention and correctional occu-
pancies where some degree of restraint or security is required
for a time period of twenty-four or more hours. Such occu-
pancies include, but are not restricted to: Penal institutions,
reformatories, jails, detention centers, correctional centers,
and residential-restrained care.

(c) Health or personal care facility. Health or personal
care facility refers to buildings or parts of buildings that con-
tain, but are not limited to, facilities that are required to be
licensed by the department of social and health services or the
department of health (e.g., hospitals, nursing homes, private
alcoholism hospitals, private psychiatric hospitals, boarding
homes, alcoholism treatment facilities, maternity homes,
birth centers or childbirth centers, residential treatment facil-
ities for psychiatrically impaired children and youths, and
renal hemodialysis clinics) and medical, dental or chiroprac-
tic offices or clinics, outpatient or ambulatory surgical clin-
ics, and such other health care occupancies where patients
who may be unable to provide for their own needs and safety
without the assistance of another person are treated.

(i) "Hospital" means any institution, place, building, or
agency providing accommodations, facilities and services
over a continuous period of twenty-four hours or more, for
observation, diagnosis, or care of two or more individuals not
related to the operator who are suffering from illness, injury,
deformity, or abnormality, or from any other condition for
which obstetrical, medical, or surgical services would be
appropriate for care or diagnosis.

(i1) "Nursing home," "nursing home unit" or "long-term
care unit" means a group of beds for the accommodation of
patients who, because of chronic illness or physical infirmi-
ties, require skilled nursing care and related medical services
but are not acutely ill and not in need of the highly technical
or specialized services ordinarily a part of hospital care.

(iii) "Boarding home" means any home or other institu-
tion, however named, which is advertised, announced, or
maintained for the express or implied purpose of providing
board and domiciliary care to seven or more aged persons not
related by blood or marriage to the operator. It must not
include any home, institution, or section thereof which is oth-
erwise licensed and regulated under the provisions of state
law providing specifically for the licensing and regulation of
such home, institution, or section thereof.

(iv) "Private alcoholism hospital" means an institution,
facility, building, or equivalent designed, organized, main-
tained, and operated to provide diagnosis, treatment, and care
of individuals demonstrating signs or symptoms of alcohol-
ism, including the complications of associated substance use
and other medical diseases that can be appropriately treated
and cared for in the facility and providing accommodations,
medical services, and other necessary services over a contin-
uous period of twenty-four hours or more for two or more
individuals unrelated to the operator, provided that this chap-
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ter will not apply to any facility, agency, or other entity which
is owned and operated by a public or governmental body.

(v) "Alcoholism treatment facility" means a private place
or establishment, other than a licensed hospital, operated pri-
marily for the treatment of alcoholism.

(vi) "Private psychiatric hospital" means a privately
owned and operated establishment or institution which: Pro-
vides accommodations and services over a continuous period
of twenty-four hours or more, and is expressly and exclu-
sively for observing, diagnosing, or caring for two or more
individuals with signs or symptoms of mental illness, who are
not related to the licensee.

(vii) "Maternity home" means any home, place, hospital,
or institution in which facilities are maintained for the care of
four or more women, not related by blood or marriage to the
operator, during pregnancy or during or within ten days after
delivery: Provided, however, that this definition will not
apply to any hospital approved by the American College of
Surgeons, American Osteopathic Association or its succes-
SOr.

(viii) "Birth center" or "childbirth center" means a type
of maternity home which is a house, building, or equivalent
organized to provide facilities and staff to support a birth ser-
vice, provided that the birth service is limited to low-risk
maternal clients during the intrapartum period.

(ix) "Ambulatory surgical facility" means a facility, not
a part of a hospital, providing surgical treatment to patients
not requiring inpatient care in a hospital. This term does not
include a facility in the offices of private physicians or den-
tists, whether for individual or group practice, if the privilege
of using such facility is not extended to physicians or dentists
outside the individual or group practice. (NEC; Ambulatory
Health Care Center.)

(x) "Hospice care center" means any building, facility,
place, or equivalent, organized, maintained, and operated
specifically to provide beds, accommodations, facilities, and
services over a continuous period of twenty-four hours or
more for palliative care of two or more individuals, not
related to the operator, who are diagnosed as being in the lat-
ter stages of an advanced disease which is expected to lead to
death.

(xi) "Renal hemodialysis clinic" means a facility in a
building or part of a building which is approved to furnish the
full spectrum of diagnostic, therapeutic, and rehabilitative
services required for the care of renal dialysis patients
(including inpatient dialysis furnished directly or under
arrangement). (NEC; Ambulatory Health Care Center.)

(xii) "Medical, dental, and chiropractic clinic" means
any clinic or physicians' office where patients are not regu-
larly kept as bed patients for twenty-four hours or more.
Electrical plan review not required.

(xiii) "Residential treatment facility for psychiatrically
impaired children and youth" means a residence, place, or
facility designed and organized to provide twenty-four-hour
residential care and long-term individualized, active treat-
ment for clients who have been diagnosed or evaluated as
psychiatrically impaired.

(xiv) "Adult residential rehabilitation center" means a
residence, place, or facility designed and organized primarily
to provide twenty-four-hour residential care, crisis and short-
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term care and/or long-term individualized active treatment
and rehabilitation for clients diagnosed or evaluated as psy-
chiatrically impaired or chronically mentally ill as defined
herein or in chapter 71.24 RCW.

(xv) "Group care facility" means a facility other than a
foster-family home maintained and operated for the care of a
group of children on a twenty-four-hour basis.

(d) Licensed day care centers.

(1) "Child day care center" means a facility providing
regularly scheduled care for a group of children one month of
age through twelve years of age for periods less than twenty-
four hours; except, a program meeting the definition of a
family child care home will not be licensed as a day care cen-
ter without meeting the requirements of WAC 388-150-
020(5).

(i1) "School-age child care center" means a program
operating in a facility other than a private residence account-
able for school-age children when school is not in session.
The facility must meet department of licensing requirements
and provide adult supervised care and a variety of develop-
mentally appropriate activities.

(i) "Family child day care home" means the same as
"family child care home" and "a child day care facility"
licensed by the state, located in the family abode of the per-
son or persons under whose direct care and supervision the
child is placed, for the care of twelve or fewer children,
including children who reside at the home. Electrical plan
review not required.

Plan review for educational, institutional or health
care facilities and other buildings.

(15) Plan review is a part of the electrical inspection pro-
cess; its primary purpose is to determine:

(a) That service/feeder conductors are calculated and
sized according to the proper NEC or WAC article or section;

(b) The classification of hazardous locations; and

(c) The proper design of emergency and standby sys-
tems.

(16) Electrical plan review.

(a) Electrical plan review is not required for:

(1) Lighting specific projects that result in an electrical
load reduction on each feeder involved in the project;

(i) Low voltage systems;

(ii1) ((Prejeets-where-the:

Service_and feeder load_caleulation is affected_bv_fi
pereent-erless;

Affectedservice-orfeederdoesnotexeeed 250-volts; 400
amperes;)) Modifications to existing electrical installations
where all of the following conditions are met:

« Service or distribution equipment involved is rated not
more than 400 amperes and does not exceed 250 volts;

* Does not involve emergency systems other than listed
unit equipment per NEC 700.12(E);

* Does not involve branch circuits or feeders of an essen-
tial electrical system as defined in NEC 517.2; and

» Service and feeder load calculations are increased by
5% or less.
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(iv) Stand-alone utility fed services that do not exceed
250 volts, 400 amperes where the project's distribution sys-
tem does not include:

* Emergency systems other than listed unit equipment
per NEC 700.12((E))(F);

¢ Critical branch circuits or feeders as defined in NEC
517.2; or

* A required fire pump system.

(b) Electrical plan review is required for all other new or
altered electrical projects in educational, institutional, or
health care occupancies classified or defined in this chapter.

(c) If a review is required, the electrical plan must be
submitted for review and approval before the electrical work
is begun.

(d) Electrical plans.

(1) The plan must be submitted for plan review prior to
beginning any electrical inspection. If a plan is rejected dur-
ing the plan review process, no electrical inspection(s) may
proceed until the plan is resubmitted and a conditional accep-
tance is granted.

(1) The submitted plan will receive a preliminary review
within seven business days after receipt by the department.

(iii) If the submitted plan:

Is rejected at the preliminary review, no inspection(s)
will be made on the project.

Receives conditional acceptance, the permit holder may
request a preliminary inspection(s) in writing to the depart-
ment. The request must note that the preliminary inspec-
tion(s) is conditional and subject to any alterations required
from the final plan review process.

(iv) Once the submitted plan has plan review approval,
the approved plan must be available on the job site for use by
the electrical inspector.

(v) The approved plan must be available on the job site,
for use by the electrical inspector, prior to the final electrical
inspection.

(vi) If the approved plan requires changes from the con-
ditionally accepted plan, alterations to the project may be
required to make the project comply with the approved plan.

(e) All electrical plans for educational facilities, hospi-
tals and nursing homes must be prepared by, or under the
direction of, a consulting engineer registered under chapter
18.43 RCW, and chapters 246-320, 180-29, and 388-97
WAC and stamped with the engineer's mark and signature.

(f) Refer plans for department review to the Electrical
Section, Department of Labor and Industries, P.O. Box
44460, Olympia, Washington 98504-4460.

(g) Plans for projects within cities that perform electrical
inspections within their jurisdiction, and provide an electrical
plan review program that equals or exceeds the department's
program in plans examiner minimum qualifications per chap-
ter 19.28 RCW, must be submitted to that city for review,
unless the agency regulating the installation specifically
requires review by the department.

(h) Plans to be reviewed by the department must be legi-
ble, identify the name and classification of the facility,
clearly indicate the scope and nature of the installation and
the person or firm responsible for the electrical plans. The
plans must clearly show the electrical installation or alter-
ation in floor plan view, include switchboard and/or panel-
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board schedules and when a service or feeder is to be
installed or altered, must include a riser diagram, load calcu-
lation, fault current calculation and interrupting rating of
equipment. Where existing electrical systems are to supply
additional loads, the plans must include documentation that
proves adequate capacity and ratings. The plans must be sub-
mitted with a plan review submittal form available from the
department. Plan review fees are not required to be paid until
the review is completed. Plans will not be returned until all
fees are paid. Fees will be calculated based on the date the
plans are received by the department.

(i) The department may perform the plan review for new
or altered electrical installations of other types of construc-
tion when the owner or electrical contractor makes a volun-
tary request for review.

(j) For existing structures where additions or alterations
to feeders and services are proposed, Article 220.35(1) NEC
may be used. If Article 220.35(1) NEC is used, the following
is required:

(1) The date of the measurements.

(i1) A statement attesting to the validity of the demand
data, signed by a professional electrical engineer or the elec-
trical administrator of the electrical contractor performing the
work.

(iii) A diagram of the electrical system identifying the
point(s) of measurement.

(iv) Building demand measured continuously on the
highest-loaded phase of the feeder or service over a thirty-day
period, with demand peak clearly identified. (Demand peak
is defined as the maximum average demand over a fifteen-
minute interval.)

Wiring methods for designated building occupancies.

(17) Wiring methods, equipment and devices for health
or personal care, educational and institutional facilities as
defined or classified in this chapter and for places of assem-
bly for one hundred or more persons must comply with
Tables 010-1 and 010-2 of this chapter and the notes thereto.
The local building authority will determine the occupant load
of places of assembly.

(18) Listed tamper-resistant receptacles or listed tamper-
resistant receptacle cover plates are required in all licensed
day care centers, all licensed children group care facilities
and psychiatric patient care facilities where accessible to
children five years of age and under. Listed tamper-resistant
receptacles are required in psychiatric patient care facilities
where accessible to psychiatric patients over five years of
age.

Notes to Tables 010-1 and 010-2.

1. Wiring methods in accordance with the NEC unless
otherwise noted.

2. Metallic or nonmetallic raceways, MI, MC, or AC
cable, except that ((me%al-hﬁ&eeway—er—ealﬂe—ts—fequed—m
places—ef-assembly)) in places of assembly located within
educational or institutional facilities, wiring methods must
conform to NEC 518.4(a). Places of assembly located within
educational or institutional facilities may not be wired
according to NEC 518.4(b) or (c).

3. Limited energy system may use wiring methods in
accordance with the NEC.
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Table 010-1 Health or Personal Care Facilities
Health or Personal Care Facility Type”  Plan Review Required

Hospital YES
Nursing home unit or long-term care unit YES
Boarding home or assisted living facility YES
Private alcoholism hospital YES
Alcoholism treatment facility YES
Private psychiatric hospital YES
Maternity home YES
Birth center or childbirth center NO
Ambulatory surgery facility YES
Hospice care center NO
Renal hemodialysis clinic YES
Medical, dental, and chiropractic clinic NO
Residential treatment facility for psychiatri- YES
cally impaired children and youth

Adult residential rehabilitation center YES
Group care facility NO

Table 010-2 Educational and Institutional Facilities, Places of Assembly
or Other Facilities
Educational, Institutional or

Other Facility Type Plan Review Required
Educational®® YES
Institutional®® YES
Places of assembly for 100 or more NO
persons)

Child day care center(" NO
School-age child care center" NO
Family child day care home, family NO
child care home, or child day care

facility("

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-020 General definitions. (1) All defini-
tions listed in the National Electrical Code and chapter 19.28
RCW are recognized in this chapter unless other specific def-
initions are given in this chapter.

(2) "Accreditation" is a determination by the depart-
ment that a laboratory meets the requirements of this chapter
and is therefore authorized to evaluate electrical products that
are for sale in the state of Washington.

(3) "Administrative law judge' means an administra-
tive law judge (ALJ) appointed pursuant to chapter 34.12
RCW and serving in board proceedings pursuant to chapter
19.28 RCW and this chapter.

(4) "ANSI" means American National Standards Insti-
tute. Copies of ANSI standards are available from the
National Conference of States on Building Codes and Stan-
dards, Inc.

(5) "Appeal"” is a request for review of a department
action by the board as authorized by chapter 19.28 RCW.

(6) "Appellant" means any person, firm, partnership,
corporation, or other entity that has filed an appeal or request
for board review.

(7) "Appliance' means household appliance.
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(8) "ASTM" means the American Society for Testing
and Materials. Copies of ASTM documents are available
from ASTM International.

(%)) (9) "AWG" means American Wire Gauge.

((9Y)) (10) "Basement' means that portion of a build-
ing that is partly or completely below grade plane. A base-
ment shall be considered as a story above grade plane and not
a basement where the finished surface of the floor above the
basement is:

(a) More that 1829 mm (six feet) above grade plane;

(b) More than 1829 mm (six feet) above the finished
ground level for more than 50% of the total building perime-
ter; or

(c) More than 3658 mm (twelve feet) above the finished
ground level at any point.

Also see "mezzanine" and "story."

((€6))) (11) "Board" means the electrical board estab-
lished and authorized under chapter 19.28 RCW.

(1)) (12) "Chapter" means chapter 296-46B WAC
unless expressly used for separate reference.

((H2)) (13) "Category list" is a list of nonspecific
product types determined by the department.

((3))) (14) A "certified electrical product" is an elec-
trical product to which a laboratory, accredited by the state of
Washington, has the laboratory's certification mark attached.

((E4)) (15) A "certification mark" is a specified labo-
ratory label, symbol, or other identifying mark that indicates
the manufacturer produced the product in compliance with
appropriate standards or that the product has been tested for
specific end uses.

((#5))) (16) "Certificate of competency" includes the
certificates of competency for master journeyman electrician,
master specialty electrician, journeyman, and specialty elec-
trician.

((€6))) (17) A laboratory "certification program" is a
specified set of testing, inspection, and quality assurance pro-
cedures, including appropriate implementing authority, regu-
lating the evaluation of electrical products for certification
marking by an electrical products certification laboratory.

(D)) (18) A "complete application" includes the
submission of all appropriate fees, documentation, and
forms.

((68)) (19) "Construction," for the purposes of chap-
ter 19.28 RCW, means electrical construction.

((H9)) (20) "Coordination (selective)" as defined in
NEC 100 shall be determined and documented by a profes-
sional engineer registered under chapter 18.43 RCW.

(21) "Department" means the department of labor and
industries of the state of Washington.

((26)) (22) "Director" means the director of the
department, or the director's designee.

(D)) (23) "Electrical equipment' includes electrical
conductors, conduit, raceway, apparatus, materials, compo-
nents, and other electrical equipment not exempted by RCW
19.28.006(9). Any conduit/raceway of a type listed for elec-
trical use is considered to be electrical equipment even if no
wiring is installed in the conduit/raceway at the time of the
conduit/raceway installation.
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((22))) (24) An "electrical products certification lab-
oratory" is a laboratory or firm accredited by the state of
Washington to perform certification of electrical products.

((23))) (25) An "electrical products evaluation labo-
ratory" is a laboratory or firm accredited by the state of
Washington to perform on-site field evaluation of electrical
products for safety.

((24))) (26) "Field evaluated" means an electrical
product to which a field evaluation mark is attached. Field
evaluation must include job site inspection unless waived by
the department, and may include component sampling and/or
laboratory testing.

((25))) (27) "Field evaluation mark" is a specified
laboratory label, symbol, or other identifying mark indicating
the manufacturer produced the product in essential compli-
ance with appropriate standards or that the product has been
evaluated for specific end uses.

((26))) (28) A '"field evaluation program" is a speci-
fied set of testing, inspection, and quality assurance proce-
dures, including appropriate implementing authority regulat-
ing the testing and evaluation of electrical products for field
evaluation marking.

((29)) (29) The "filing" is the date the document is
actually received in the office of the chief electrical inspector.

((28))) (30) "Final judgment" means any money that
is owed to the department under this chapter, including fees
and penalties, or any money that is owed to the department as
a result of an individual's or contractor's unsuccessful appeal
of a citation.

((29)) (31) "Fished wiring" is when cable or conduit
is installed within the finished surfaces of an existing build-
ing or building structure (e.g., wall, floor or ceiling cavity).

((9))) (32) "Household appliance" means utilization

equipment installed in a dwelling unit that is built in stan-
dardized sizes or types and is installed or connected as a unit

to perform one or more functions such as cooking and other
equipment installed in a kitchen, clothes drying, clothes

washing, portable room air conditioning units and portable

heaters, dish washing, water heating equipment supplying
domestic potable water, etc. Fixed electric space-heating

equipment covered in NEC 424 (furnaces, baseboard and
wall heaters, electric heat cable, etc.) and fixed air-condition-
ing/heat pump equipment (NEC 440) are not household
appliances. Household appliance does not mean any utiliza-
tion equipment that:

(a) Supplies electrical power, other than Class 2, to other
utilization equipment; or

(b) Receives electrical power, other than Class 2,
through other utilization equipment.

(33) HVAC/refrigeration specific definitions:

(a) "HVAC/refrigeration" means heating, ventilation,
air conditioning, and refrigeration.

(b) "HVAC/refrigeration component'" means electri-
cal power and limited energy components within the
"HVAC/refrigeration system," including, but not limited to:
Pumps, compressors, motors, heating coils, controls,
switches, thermostats, humidistats, low-voltage damper con-
trols, outdoor sensing controls, outside air dampers, stand-
alone duct smoke detectors, air monitoring devices, zone
control valves and equipment for monitoring of HVAC/
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refrigeration control panels and low-voltage connections.
This definition excludes equipment and components of non-
"HVAC/refrigeration control systems."

(c) "HVAC/refrigeration control panel" means an
enclosed, manufactured assembly of electrical components
designed specifically for the control of a HVAC/refrigeration
system. Line voltage equipment that has low voltage, NEC
Class 2 control or monitoring components incidental to the
designed purpose of the equipment is not an HVAC/refriger-
ation control panel (e.g., combination starters).

(d) "HVAC/refrigeration control system" means a
network system regulating and/or monitoring a
HVAC/refrigeration system. Equipment of a HVAC/refriger-
ation control system includes, but is not limited to: Control
panels, data centers, relays, contactors, sensors, and cables
related to the monitoring and control of a HVAC/refrigera-
tion system(s).

(e) "HVAC/refrigeration equipment" means the cen-
tral unit primary to the function of the "HVAC/refrigeration
system." HVAC/refrigeration includes, but is not limited to:
Heat pumps, swamp coolers, furnaces, compressor packages,
and boilers.

(f) "HVAC/refrigeration system" means a system of
HVAC/refrigeration: Wiring, equipment, and components
integrated to generate, deliver, or control heated, cooled, fil-
tered, refrigerated, or conditioned air. This definition
excludes non-HVAC/refrigeration control systems (e.g., fire
alarm systems, intercom systems, building energy manage-
ment systems, and similar non-HV AC/refrigeration systems)
(see Figure 920-1 and Figure 920-2).

(D)) (34) "IBC" means the International Building
Code. Copies of the IBC are available from the International
Code Council.

((82)) (35) An "individual" or "party" or "person"
means an individual, firm, partnership, corporation, associa-
tion, government subdivision or unit thereof, or other entity.

(33)) (36) An "installation" includes the act of
installing, connecting, repairing, modifying, or otherwise
performing work on an electrical system, component, equip-
ment, or wire except as exempted by WAC 296-46B-925.

((4))) (37) An "identification plate" is a phenolic or
metallic plate or other similar material engraved in block let-
ters at least 1/4" (6 mm) high unless specifically required to
be larger by this chapter, suitable for the environment and
application. The letters and the background must be in con-
trasting colors. Screws, rivets, or methods specifically
described in this chapter must be used to affix an identifica-
tion plate to the equipment or enclosure.

((35))) (38) "License'" means a license required under
chapter 19.28 RCW.

((636))) (39) "Labeled" means an electrical product that
bears a certification mark issued by a laboratory accredited
by the state of Washington.

((9)) (40) A "laboratory" may be either an electrical
product(s) certification laboratory or an electrical product(s)
evaluation laboratory.

((38))) (41) A "laboratory operations control man-
ual" is a document to establish laboratory operation proce-
dures and may include a laboratory quality control manual.
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((39))) (42) "Like-in-kind" means having similar char-
acteristics such as voltage requirement, current draw, circuit
overcurrent and short circuit characteristics, and function
within the system and being in the same location. Like-in-
kind also includes any equipment component authorized by
the manufacturer as a suitable component replacement part.

((49))) (43) "Lineman" is a person employed by a
serving electrical utility or employed by a licensed general
electrical contractor who carries, on their person, evidence
that they:

(a) Have graduated from a department-approved line-
man's apprenticeship course; or

(b) Are currently registered in a department-approved
lineman's apprenticeship course and are working under the
direct one hundred percent supervision of a journeyman elec-
trician or a graduate of a lineman's apprenticeship course
approved by the department. The training received in the
lineman's apprenticeship program must include training in
applicable articles of the currently adopted National Electri-
cal Code.

((4H)) (44) "Listed" means equipment has been listed
and identified by a laboratory approved by the state of Wash-
ington for the appropriate equipment standard per this chap-
ter.

((42))) (45) "Low voltage" means:

(a) NEC, Class 1 power limited circuits at 30 volts max-
imum.

(b) NEC, Class 2 circuits powered by a Class 2 power
supply as defined in NEC 725.41(A).

(c) NEC, Class 3 circuits powered by a Class 3 power
supply as defined in NEC 725.41(A).

(d) Circuits of telecommunications systems as defined in
chapter 19.28 RCW.

((43))) (46) "Mezzanine" is the intermediate level or
levels between the floor and ceiling of any story with an
aggregate floor area of not more than one-third of the area of
the room or space in which the level or levels are located.
Also see "basement" and "story."

((44))) (47) "NEC" means National Electrical Code.
Copies of the NEC are available from the National Fire Pro-
tection Association.

((45))) (48) "NEMA'" means National Electrical Man-
ufacturer's Association. Copies of NEMA standards are
available from the National Electrical Manufacturer's Associ-
ation.

((46))) (49) "NESC" means National Electrical Safety
Code. Copies of the NESC are available from the Institute of
Electrical and Electronics Engineers, Inc.

((41)) (50) "NETA" means International Electrical
Testing Association, Inc. Copies of the NETA standards and
information are available from the International Electrical
Testing Association, Inc.

((48Y))) (51) "NFPA" means the National Fire Protec-
tion Association. Copies of NFPA documents are available
from the National Fire Protection Association.

((49)) (52) "NRTL" means Nationally Recognized
Testing Laboratory accredited by the federal Occupational
Safety and Health Administration (OSHA) after meeting the
requirements of 29 CFR 1910.7.
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((659))) (53) "Point of contact" for utility work, means
the point at which a customer's electrical system connects to
the serving utility system.

((5B)) (54) "Proceeding" means any matter regarding
an appeal before the board including hearings before an
administrative law judge.

((652))) (55) "Public area or square" is an area where
the public has general, clear, and unrestricted access.

((53Y))) (56) A "quality control manual" is a document
to maintain the quality control of the laboratory's method of
operation. It consists of specified procedures and information
for each test method responding to the requirements of the
product standard. Specific information must be provided for
portions of individual test methods when needed to comply
with the standard's criteria or otherwise support the labora-
tory's operation.

((54)) (57) "RCW" means the Revised Code of Wash-
ington. Copies of electrical RCWs are available from the
department and the office of the code reviser.

((55))) (58) A "stand-alone amplified sound or public
address system" is a system that has distinct wiring and
equipment for audio signal generation, recording, processing,
amplification, and reproduction. This definition does not
apply to telecommunications installations.

((656))) (59) "Service" or "served" means that as
defined in RCW 34.05.010(19) when used in relation to
department actions or proceedings.

((59H)) (60) "Story" is that portion of a building
included between the upper surface of a floor and the upper
surface of the floor or roof next above. Next above means
vertically and not necessarily directly above. Also see "base-
ment" and "mezzanine."

((658Y)) (61) "Structure," for the purposes of this chap-
ter and in addition to the definition in the NEC, means some-
thing constructed either in the field or factory that is used or
intended for supporting or sheltering any use or occupancy as
defined by the IBC.

((59)) (62) A "telecommunications local service pro-
vider" is a regulated or unregulated (e.g., by the Federal
Communications Commission or the utilities and transporta-
tion commission as a telephone or telecommunications pro-
vider) firm providing telecommunications service ahead of
the telecommunications network demarcation point to an
end-user's facilities.

((€69))) (63) "Telecommunications network demarca-
tion point” is as defined in RCW 19.28.400 for both regu-
lated carriers and unregulated local service providers.

(((6B)) (64) "TIA/EIA" means the Telecommunica-
tions Industries Association/Electronic Industries Associa-
tion which publishes the TIA/EIA Telecommunications Build-
ing Wiring Standards. Standards and publications are
adopted by TIA/EIA in accordance with the American
National Standards Institute (ANSI) patent policy.

((€62))) (65) A "training school" is a public community
or technical college or not-for-profit nationally accredited
technical or trade school licensed by the work force training

and education coordinating board under chapter 28C.10
RCW.
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((¢63))) (66) "Under the control of a utility” for the
purposes of RCW 19.28.091 and 19.28.101 is when electrical
equipment is not owned by a utility and:

(a) Is located in a vault, room, closet, or similar enclo-
sure that is secured by a lock or seal so that access is
restricted to the utility's personnel; or

(b) The utility is obligated by contract to maintain the
equipment and the contract provides that access to the equip-
ment is restricted to the utility's personnel or other qualified
personnel.

((€64))) (67) "UL" means Underwriters Laboratory.

((€65))) (68) "Utility" means an electrical utility.

((€66))) (69) "Utility system" means electrical equip-
ment owned by or under the control of a serving utility that is
used for the transmission or distribution of electricity from
the source of supply to the point of contact.

((¢67)) (70) "Utilization voltage" means the voltage
level employed by the utility's customer for connection to
lighting fixtures, motors, heaters, or other electrically oper-
ated equipment other than power transformers.

((¢68))) (71) "Variance" is a modification of the electri-
cal requirements as adopted in chapter 19.28 RCW or any
other requirements of this chapter that may be approved by
the chief electrical inspector if assured that equivalent objec-
tives can be achieved by establishing and maintaining effec-
tive safety.

((69))) (72) "WAC" means the Washington Adminis-
trative Code. Copies of this chapter of the WACs are avail-
able from the department and the office of the code reviser.

AMENDATORY SECTION (Amending WSR 05-22-025,
filed 10/25/05, effective 11/25/05)

WAC 296-46B-030 Industrial control panel and
industrial utilization equipment inspection. Specific defi-
nitions.

(1) Specific definitions for this section:

(a) "Department evaluation" means a review in accor-
dance with subsection (2)(c) of this section.

(b) "Engineering evaluation' means a review in accor-
dance with subsection (2)(d) of this section.

(c) "Food processing plants' include buildings or facil-
ities used in a manufacturing process, but do not include:

(1) Municipal or other government facilities;

(1) Educational facilities or portions thereof;

(ii1) Institutional facilities or portions thereof;

(iv) Restaurants;

(v) Farming, ranching, or dairy farming operations;

(vi) Residential uses; or

(vii) Other installations not used for direct manufactur-
ing purposes.

())) (d) In RCW 19.28.010, "industrial control
panel" means a factory or user wired assembly of industrial
control equipment such as motor controllers, switches,
relays, power supplies, computers, cathode ray tubes, trans-
ducers, and auxiliary devices used in the manufacturing pro-
cess to control industrial utilization equipment. The panel
may include disconnecting means and motor branch circuit
protective devices. Industrial control panels include only
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those used in a manufacturing process in a food processing or
industrial plant.

((6d))) (e) "Industrial plants" include buildings or
facilities used in a manufacturing process or a manufacturing
training facility (e.g., educational shop area in an educational
or institutional facility), but do not include:

(1) Municipal or other government facilities;

(i1) Other educational facilities or portions thereof;

(iii) Other institutional facilities or portions thereof;

(iv) Restaurants;

(v) Farming, ranching, or dairy farming operations;

(vi) Residential uses; or

(vii) Other installations not used for direct manufactur-
ing purposes.

((¢))) () "Industrial utilization equipment" means
equipment directly used in a manufacturing process in a food
processing or industrial plant, in particular the processing,
treatment, moving, or packaging of a material. Industrial uti-
lization equipment does not include: Cold storage, ware-
housing, or similar storage equipment.

((6D)) () "Manufacturing process' means to make or
process a raw material or part into a finished product for sale
using industrial utilization equipment. A manufacturing pro-
cess does not include the storage of a product for future dis-
tribution (e.g., cold storage, warehousing, and similar storage
activity).

((()) (h) "Normal department inspection" is a part of
the department electrical inspection process included with the
general wiring inspection of a building, structure, or other
electrical installation. Normal department inspection will
only be made for equipment solely using listed or field eval-
uated components and wired to the requirements of the NEC.
Fees for the normal department inspections required under
this chapter are included in the electrical work permit fee cal-
culated for the installation and are not a separate inspection
fee. However, inspection time associated with such equip-
ment is subject to the progress inspection rates in WAC 296-
46B-905.

() (1) For the purposes of this section, "panel"
means a single box or enclosure containing the components
comprising an industrial control panel. A panel does not
include any wiring methods connecting multiple panels or
connecting a panel(s) and other electrical equipment.

Safety standards.

(2) Industrial control panels and industrial utilization
equipment will be determined to meet the minimum electrical
safety standards for installations by:

(a) Listing, or field evaluation of the entire panel or
equipment;

(b) Normal department inspection for compliance with
codes and rules adopted under this chapter; or

(c) ((B¥)) Until December 31, 2006, department evalua-
tion showing compliance with appropriate standards. Appro-
priate standards are NEMA, ANSI, NFPA 79, UL 508A
((ex)), International Electrotechnical Commission 60204, or
their equivalent. Industrial utilization equipment is required
to conform to a nationally or internationally recognized stan-
dard applicable for the particular industrial utilization equip-
ment. Compliance must be shown as follows:
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(i) The equipment's manufacturer must document, by let-
ter to the equipment owner, the equipment's conformity to an
appropriate standard(s). The letter must state:

(A) The equipment manufacturer's name;

(B) The type of equipment;

(C) The equipment model number;

(D) The equipment serial number;

(E) The equipment supply voltage, amperes, phasing;

(F) The standard(s) used to manufacture the equipment.
Except for the reference of construction requirements to
ensure the product can be installed in accordance with the
National Electrical Code, the National Electrical Code is not
considered a standard for the purposes of this section;

(G) Fault current interrupting rating of the equipment or
the owner may provide documentation showing that the fault
current available at the point where the building wiring con-
nects to the equipment is less than 5,000 AIC; and

(H) The date the equipment was manufactured. Equip-
ment that was manufactured prior to January 1, 1985, is not
required to meet (¢)(i)(F) of this subsection.

(i1) The equipment owner must document, by letter to the
chief electrical inspector, the equipment's usage as industrial
utilization equipment as described in this section and provide
a copy of the equipment manufacturer's letter described in
(c)(i) of this subsection. The owner's letter must be accompa-
nied by the fee required in WAC 296-46B-905(14).

For the purposes of this section, the owner must be a
food processing or industrial plant as described in this sec-
tion.

(iii) The chief electrical inspector will evaluate the
equipment manufacturer's letter, equipment owner's letter,
and the individual equipment.

If the equipment is determined to have had electrical
modifications since the date of manufacture, the chief electri-
cal inspector will not approve equipment using this method.

(iv) If required by the chief electrical inspector, the
owner must provide the department with a copy, in English,
of the standard(s) used and any documentation required by
the chief electrical inspector to support the claims made in the
equipment manufacturer's or owner's letter. At the request of
the owner, the department will obtain a copy of any necessary
standard to complete the review. If, per the owner's request,
the department obtains the copy of the standard, the owner
will be billed for all costs associated with obtaining the stan-
dard.

If the industrial utilization equipment has been deter-
mined to be manufactured to a standard(s) appropriate for
industrial utilization equipment as determined by the chief
electrical inspector per RCW 19.28.010(1), the equipment
will be marked with a department label.

The department will charge a marking fee as required in
WAC 296-46B-905(14). Once marked by the department, the
equipment is suitable for installation anywhere within the
state without modification so long as the equipment is being
used as industrial utilization equipment. If payment for mark-
ing is not received by the department within thirty days of
marking the equipment, the department's mark(s) will be
removed and the equipment ordered removed from service.

(v) If the equipment usage is changed to other than
industrial utilization equipment or electrical modifications
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are made to the equipment, the equipment must be success-
fully listed or field evaluated by a laboratory approved by the
department.

(vi) The equipment must be permanently installed at the
owner's facility and inspected per the requirements of RCW
19.28.101.

(d) An engineering evaluation where an engineer,
accredited by the department, shows the equipment to be in
compliance with appropriate standards. See WAC 296-46B-
997 for the requirements to become an accredited engineer.
Appropriate standards are NEMA, ANSI, NFPA 79, UL
508A., International Electrotechnical Commission 60204, or
their equivalent. Industrial utilization equipment is required
to conform to a nationally or internationally recognized stan-
dard applicable for the particular industrial utilization equip-
ment. At a minimum, compliance must be shown as follows:

(1) The engineer must document, by letter to the chief
electrical inspector, the equipment's conformity to an appro-
priate standard(s) and the fault current interrupting rating of
the equipment. The National Electrical Code is not consid-
ered a standard for the purposes of this section.

(ii) The engineer must affix a permanent label to the
equipment showing:

(A) Engineer's name;

(B) Date of approval;

(C) Equipment serial number; and

D) The following statement: "This equipment meets
appropriate standards for industrial utilization equipment."

(3) The department may authorize, on a case-by-case
basis, use of the industrial control panel or equipment, for a
period not to exceed six months or as approved by the chief
electrical inspector after use is begun, before its final inspec-
tion, listing, or evaluation.

AMENDATORY SECTION (Amending WSR 03-09-111,
filed 4/22/03, effective 5/23/03)

WAC 296-46B-040 Traffic management systems. (1)
The department will perform the electrical inspection and
acceptance of traffic management systems within its jurisdic-
tion. A traffic management system includes:

(a) Traffic illumination systems;

(b) Traffic signal systems;

(c) Traffic monitoring systems; ((an€))

(d) The electrical service cabinet and all related compo-
nents and equipment installed on the load side of the service
cabinet supplying electrical power to the traffic management
system; and

(e) Signalization system(s) necessary for the operation of
a light rail system.

A traffic management system can provide signalization
for controlling vehicular traffic, pedestrian traffic, or rolling
stock.

(2) The department recognizes that traffic signal conduc-
to