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Title:  An act relating to the authority of shareholders and boards of directors to take certain 

actions under the corporation act.

Brief Description:  Addressing the authority of shareholders and boards of directors to take 
certain actions under the corporation act.

Sponsors:  Representatives Pedersen, Rodne and Eddy; by request of Washington State Bar 
Association.

Brief Summary of Bill

� Amends provisions of the Washington Business Corporation Act governing:  the 
powers of the board of directors; content and adoption of bylaws; indemnification 
rights for directors, officers, employees, and agents; and authority of corporations to 
enter into "force the vote" agreements.

Hearing Date:  1/10/11

Staff:  Edie Adams (786-7180).

Background: 

The Washington Business Corporations Act (WBCA) provides requirements for the creation, 
organization, and operation of corporations and the relationship between shareholders, directors, 
and officers of the corporation.  Many of the provisions of the WBCA provide default rules that 
may be altered or modified in the corporation's articles of incorporation or bylaws.  The articles 
of incorporation and the bylaws are the governing documents for the corporation and set forth 
rules with respect to numerous organizational and operational issues.  

––––––––––––––––––––––

This analysis was prepared by non-partisan legislative staff for the use of legislative 
members in their deliberations. This analysis is not a part of the legislation nor does it 
constitute a statement of legislative intent.
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Board of Directors, Shareholders, and Bylaws

Provisions of the WBCA governing directors require a corporation to have a board of directors 
unless the articles of incorporation dispense with the board of directors.  All corporate powers 
must be exercised by or under the authority of the board of directors, and the business and affairs 
of the corporation must be managed under the direction of the board of directors, except as 
limited by the articles of incorporation.  However, a separate provision of the WBCA authorizes 
shareholders to enter into unanimous shareholder agreements that may eliminate or restrict the 
power of the board of directors.

The bylaws of a corporation may contain any provision that is not in conflict with law or the 
articles of incorporation.  The board of directors has authority to adopt, amend, or repeal bylaws, 
unless that power is specifically reserved for the shareholders under the articles of incorporation 
or the WBCA, or unless the shareholders in adopting or amending a bylaw specifically provide 
that the particular bylaw may not be amended by the board of directors.  Shareholders also have 
concurrent authority to amend or repeal bylaws, or adopt new bylaws.

Indemnification Rights

The WBCA contains a number of provisions requiring or allowing indemnification of directors, 
officers, employees, or agents of the corporation for expenses and liabilities they incur as a result 
of their positions with the corporation.  Unless the articles of incorporation provide otherwise, a 
corporation must indemnify a director or officer for reasonable expenses incurred if the director 
or officer was wholly successful in the defense of a proceeding.  A corporation has discretion to 
indemnify or advance expenses to a director for any liability or expenses incurred in a 
proceeding as long as certain standards of conduct are met.  In addition, a corporation has broad 
discretion to indemnify and advance expenses to officers, employees, or agents of the 
corporation as provided in its articles of incorporation or bylaws, or through action of the board. 

"Force the Vote" Agreements

A "force the vote" agreement is a provision in an agreement regarding a proposed corporate 
action that requires the board of directors to submit the proposed corporate action to a vote of the
shareholders even if the board of directors determines later that it no longer recommends the 
action.  "Force the vote" agreements are often used as deal protection devices in merger 
agreements.   In 2008, the Committee on Corporate Laws of the American Bar Association 
Section on Business Law adopted amendments to the Model Business Corporations Act 
authorizing corporations to enter into agreements containing "force the vote" provisions.

Under the WBCA, there are a number of corporate actions that may be taken by the board of 
directors only upon approval of the shareholders.  These include:  (a) amendments to some 
provisions of the articles of incorporation; (b) mergers or share exchanges; (c) the sale of the 
assets of the corporation other than in the regular course of business; and (d) dissolution of the 
corporation.

With respect to all of these actions, the WBCA requires the board of directors to recommend 
adoption of the proposed action to the shareholders unless the board of directors determines that 
it should make no recommendation because of a conflict of interest or other special 
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circumstances.  It is not clear whether "force the vote" agreements are valid under these 
requirements in the WBCA. 

Summary of Bill: 

Revisions are made to provisions of the WBCA governing the powers of the board of directors, 
content and adoption of bylaws, indemnification rights for directors, officers, employees, and 
agents, and authority of corporations to enter into "force the vote" agreements.

Board of Directors, Shareholders, and Bylaws

The authority of the board of directors is revised to explicitly state that the board of directors has 
exclusive authority as to the substantive decisions concerning management of the corporation's 
affairs.  

Provisions governing the content of bylaws, and the authority of the board of directors and 
shareholders to adopt, amend, or repeal bylaws, are amended to specifically state that bylaws 
may not contain a provision that infringes upon the exclusive authority of the board of directors 
to make substantive decisions concerning the management of the corporation's business.   

In addition, these provisions governing board of director authority and amendment of the bylaws 
are revised to reference the right of shareholders to alter these rules through unanimous 
shareholder agreements.

Indemnification Rights

A new provision is added to the WBCA governing the vesting of rights to indemnification or 
advancement of expenses for directors, officers, employees, or agents of a corporation.   A right 
to indemnification or advancement of expenses that is provided in the articles of incorporation or 
the bylaws may not be eliminated or impaired after occurrence of the act or omission that is the 
basis of the proceeding for which indemnification or advancement of expenses is sought, unless 
the provision specifically authorizes elimination of the right after the act or omission occurs. 

"Force the Vote" Agreements

A new provision is added authorizing a corporation to agree to submit a corporate action to a 
vote of the shareholders whether or not the board of directors determines after approving the 
corporate action that the board no longer recommends the action.  Conforming amendments are 
made to provisions of the WBCA governing amendments to the articles of incorporation, plans 
of merger or share exchanges, the sale of assets other than in the regular course of business, and 
dissolution.  For any of these corporate actions, the board of directors may submit the proposed 
action to the shareholders without recommending approval of the action if the corporation has 
agreed to submit the proposed action to the shareholders for approval. 

Appropriation:  None.

Fiscal Note:  Not requested.
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Effective Date:  The bill takes effect 90 days after adjournment of the session in which the bill is 
passed.
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