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SENATE BILL 6422

State of Washington 61lst Legislature 2010 Regular Session
By Senators Fairley and Kline; by request of Governor Gregoire

Read Tfirst time 01/14/10. Referred to Committee on Government
Operations & Elections.

AN ACT Relating to environmental and land use hearings boards;
amending RCW 43.21B.001, 43.21B.010, 43.21B.010, 43.21B.180,
43.21B.230, 43.21B.320, 36.70A.270, 36.70A_.290, 70.95.094, 76.06.180,
76.09.050, 76.09.080, 76.09.090, 76.09.170, 76.09.310, 77.55.011,
77.55.021, 77.55.141, 77.55.181, 77.55.241, 77.55.291, 78.44.270,
78.44.380, 79.100.120, 84.33.0775, 90.58.140, 90.58.180, 90.58.190,
90.58.210, and 90.58.560; reenacting and amending RCW 43.21B.005,
43.21B.005, 43.21B.110, 43.21B.110, 43.21B.300, 43.21B.310, and
76.09.020; adding a new section to chapter 43.21B RCW; adding new
sections to chapter 36.70A RCW; adding a new section to chapter 76.09
RCW; creating new sections; repealing RCW 43.21B.190, 76.09.210,
76.09.220, 76.09.230, 77.55.301, and 77.55.311; providing effective
dates; and providing expiration dates.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. It is the iIntent of the legislature to
reduce and consolidate the number of state boards that conduct
administrative review of environmental and land use decisions and to
make more uniform the timelines for filing appeals with such boards.
The legislature intends to eliminate the hydraulics appeals board and
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the forest practices appeals board by transferring their duties to the
pollution control hearings board. The legislature further intends to
eliminate certain preliminary informal appeals heard internally by
agencies. The legislature also intends to consolidate administratively
and physically collocate the growth management hearings boards into the
environmental and land use hearings office by July 1, 2011.

Sec. 2. RCW 43.21B.001 and 2004 c 204 s 1 are each amended to read
as follows:

The definitions iIn this section apply throughout this chapter
unless the context clearly requires otherwise.

(1) "Business days' means Monday through Friday exclusive of any
state or federal holiday.

(2) "Date of receipt” means:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be
proven by a preponderance of the evidence. The recipient®™s sworn
affidavit or declaration indicating the date of receipt, which 1is
unchallenged by the agency, shall constitute sufficient evidence of
actual receipt. The date of actual receipt, however, may not exceed
forty-five days from the date of mailing.

(3) "Department’ means the department of ecology.

(4) "Director™ means the director of ecology.

(5) "Environmental boards™ means the pollution control hearings
board created in RCW 43.21B.010 and the shorelines hearings board
created in RCW 90.58.170.

(6) "Land use board™ means the growth management hearings board
created in RCW 36.70A.250.

Sec. 3. RCW 43.21B.005 and 2003 ¢ 393 s 18 and 2003 c 39 s 22 are
each reenacted and amended to read as follows:

(1) There 1is created an environmental hearings office of the state
of Washington. The environmental hearings office ((shalH)) consists of
the pollution control hearings board created in RCW 43.21B.010, ((®he
forest—practices—appeals—board—ecreated—in—RCW—76-09-210;)) the
shorelines hearings board created in RCW 90.58.170, and the
environmental and land use hearings board created in chapter 43.21L

RCW((, and the hydraulic appeals board created in RC¥ 77.55.170)). The
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chair of the pollution control hearings board shall be the chief
executive officer of the environmental hearings office. Membership,
powers, Tfunctions, and duties of the pollution control hearings

board((-—the—Forest—practices—appeals—beard;)) and the shorelines

hearings board((-—anrd—the—hydravlic—appeals—board)) shall be as
provided by law.

(2) The chief executive officer of the environmental hearings
office may appoint an administrative appeals judge who shall possess
the powers and duties conferred by the administrative procedure act,
chapter 34.05 RCW, i1n cases before the boards comprising the office.
The administrative appeals judge shall have a demonstrated knowledge of
environmental law, and shall be admitted to the practice of law In the
state of Washington. Additional administrative appeals judges may also
be appointed by the chief executive officer on the same terms.
Administrative appeals judges shall not be subject to chapter 41.06
RCW.

(3) The administrative appeals judges appointed under subsection
(2) of this section are subject to discipline and termination, for
cause, by the chief executive officer. Upon written request by the
person so disciplined or terminated, the chief executive officer shall
state the reasons for such action in writing. The person affected has
a right of review by the superior court of Thurston county on petition
for reinstatement or other remedy filed within thirty days of receipt
of such written reasons.

(4) The chief executive officer may appoint, discharge, and fix the
compensation of such administrative or clerical staff as may be
necessary.

(5) The chief executive officer may also contract for required
services.

Sec. 4. RCW 43.21B.005 and 2003 c 393 s 18 and 2003 c 39 s 22 are
each reenacted and amended to read as follows:

(1) There is created an environmental and land use hearings office
of the state of Washington. The environmental and land use hearings
office ((shalk)) consists of the pollution control hearings board

created in RCW 43.21B.010, ((he—Feorestpractices—appealsboeard-ecreated
+H—REW—76-09-2105)) the shorelines hearings board created in RCW

90.58.170, ((the environmental and land use hearings board created In
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the growth management hearings board created in RCW 36.70A_.250. The

governor shall designate one of the members of the pollution control
hearings board or growth management hearings board to be the director
of the environmental and land use hearings office during the term of
the governor. Membership, powers, functions, and duties of the

pollution control hearings board, ((#he—Ferest—practices—appeals
boeard;)) the shorelines hearings board, and the ((hydratlice—appeals))

growth management hearings board shall be as provided by law.
(2) The ((ehref—exeeutive—ofFiecer)) director of the environmental
and land use hearings office may appoint ((ar)) one or more

administrative appeals judges ((whe—shalHlpessess—the poewers—and-duties
conferred by the administrative procedure act, chapter 34.05 RCW,)) iIn

cases before the environmental boards and, with the consent of the
chair of the growth management hearings board, one or more hearing
examiners in cases before the land use board comprising the office.
The administrative appeals judges shall possess the powers and duties
conferred by the administrative procedure act, chapter 34.05 RCW, have
a demonstrated knowledge of environmental law, and shall be admitted to
the practice of law 1In the state of Washington. ((Addrtronat

shaH—nrot—be—subject—to—chapter—41-06—RCW-)) The hearing examiners

possess the powers and duties provided for in RCW 36.70A.270.

(3) Administrative appeals judges are not subject to chapter 41.06
RCW. The administrative appeals judges appointed under subsection (2)
of this section are subject to discipline and termination, for cause,
by the ((ehtefF—exeeutive—oFFiecer)) director of the environmental and
land use hearings office. Upon written request by the person so
disciplined or terminated, the ((ehtef—executive—ofFicer)) director of
the environmental and land use hearings office shall state the reasons
for such action in writing. The person affected has a right of review
by the superior court of Thurston county on petition for reinstatement
or other remedy filed within thirty days of receipt of such written
reasons.
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(4) The ((ehtefF—executive—oFFicer)) director of the environmental
and land use hearings office may appoint, discharge, and fix the
compensation of such administrative or clerical staff as may be
necessary.

(5) The ((ehref——exeeutive—ofFicer)) director of the environmental
and land use hearings office may also contract for required services.

Sec. 5. RCW 43.21B.010 and 1979 ex.s. c 47 s 3 are each amended to
read as follows:

There is hereby created within the environmental hearings office a
pollution control hearings board of the state of Washington.

The purpose of the pollution control hearings board is to provide
for a more expeditious and efficient disposition of designated

environmental appeals ((with—Frespect—to—the-dectistons—and-orders—ofthe

department and director and with respect to all decisions of air

Sec. 6. RCW 43.21B.010 and 1979 ex.s. c 47 s 3 are each amended to
read as follows:

There 1s hereby created within the environmental and land use
hearings office a pollution control hearings board of the state of
Washington.

The purpose of the pollution control hearings board is to provide
for a more expeditious and efficient disposition of designated

environmental appeals ((with—Frespect—to—the-dectstons—and-orders—ofthe

department and director and with respect to all decisions of air

Sec. 7. RCW 43.21B.110 and 2009 c 456 s 16, 2009 c 332 s 18, and
2009 c 183 s 17 are each reenacted and amended to read as follows:

(1) The hearings board shall only have jurisdiction to hear and
decide appeals from the fTollowing decisions of the department, the
director, local conservation districts, ((and)) the air pollution
control boards or authorities as established pursuant to chapter 70.94
RCW, ((e¥)) Ilocal health departments, the department of natural
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resources, the department of fish and wildlife, and the parks and
recreation commission:

(a) Civil penalties imposed pursuant to RCW 18.104.155, 70.94.431,
70.105.080, 70.107.050, 76.09.170, 77.55.291, 78.44.250, 88.46.090,
90.03.600, 90.46.270, 90.48.144, 90.56.310, and 90.56.330.

(b) Orders 1issued pursuant to RCW 18.104.043, 18.104.060,
43.27A.190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90.14.130, 90.46.250, 90.48.120, and 90.56.330.

(c) A fTinal decision by the department or director made under
chapter 183, Laws of 2009.

(d) Except as provided in RCW 90.03.210(2), the 1issuance,
modification, or termination of any permit, certificate, or license by
the department or any air authority in the exercise of its
jurisdiction, including the issuance or termination of a waste disposal
permit, the denial of an application for a waste disposal permit, the
modification of the conditions or the terms of a waste disposal permit,
or a decision to approve or deny an application for a solid waste
permit exemption under RCW 70.95.300.

(e) Decisions of local health departments regarding the grant or
denial of solid waste permits pursuant to chapter 70.95 RCW.

(f) Decisions of local health departments regarding the issuance
and enforcement of permits to use or dispose of biosolids under RCW
70.95J3.080.

(g) Decisions of the department regarding waste-derived fertilizer
or micronutrient fertilizer under RCW 15.54.820, and decisions of the
department regarding waste-derived soil amendments under RCW 70.95.205.

(h) Decisions of local conservation districts related to the denial
of approval or denial of certification of a dairy nutrient management
plan; conditions contained in a plan; application of any dairy nutrient
management practices, standards, methods, and technologies to a
particular dairy farm; and failure to adhere to the plan review and
approval timelines in RCW 90.64.026.

(1) Any other decision by the department or an air authority which
pursuant to law must be decided as an adjudicative proceeding under
chapter 34.05 RCW.

(J) Decisions of the department of natural resources, the
department of fish and wildlife, and the department that are reviewable
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under chapter 76.09 RCW, and the department of natural resources”
appeals of county, city, or town objections under RCW 76.09.050(7).

(k) Forest health hazard orders issued by the commissioner of
public lands under RCW 76.06.180.

(1) Decisions of the department of fish and wildlife to issue,
deny, condition, or modify a hydraulic project approval permit under
chapter 77.55 RCW.

(m) Decisions of the department of natural resources that are
reviewable under RCW 78.44.270.

(n) Decisions of a state agency that is an authorized public entity
under RCW 79.100.010 to take temporary possession of a vessel or to
contest the amount of reimbursement owed that are reviewable under RCW
79.100.120.

(2) The following hearings shall not be conducted by the hearings
board:

(a) Hearings required by law to be conducted by the shorelines
hearings board pursuant to chapter 90.58 RCW.

(b) Hearings conducted by the department pursuant to RCW 70.94.332,
70.94.390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90.44.180.

(c) Appeals of decisions by the department under RCW 90.03.110 and
90.44.220.

(d) Hearings conducted by the department to adopt, modify, or
repeal rules.

(e) Appeals of decisions by the department as provided in chapter
43.21L RCW.

(3) Review of rules and regulations adopted by the hearings board
shall be subject to review In accordance with the provisions of the
administrative procedure act, chapter 34.05 RCW.

Sec. 8. RCW 43.21B.110 and 2009 c 456 s 16 and 2009 c 332 s 18 are
each reenacted and amended to read as follows:

(1) The hearings board shall only have jurisdiction to hear and
decide appeals from the fTollowing decisions of the department, the
director, local conservation districts, ((and)) the air pollution
control boards or authorities as established pursuant to chapter 70.94
RCW, ((e¥r)) Ilocal health departments, the department of natural
resources, the department of fish and wildlife, and the parks and
recreation commission:
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(a) Civil penalties imposed pursuant to RCW 18.104.155, 70.94.431,
70.105.080, 70.107.050, 76.09.170, 77.55.291, 78.44.250, 88.46.090,
90.03.600, 90.46.270, 90.48.144, 90.56.310, and 90.56.330.

(b) Orders 1issued pursuant to RCW 18.104.043, 18.104.060,
43.27A.190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90.14.130, 90.46.250, 90.48.120, and 90.56.330.

(c) Except as provided in RCW 90.03.210(2), the 1issuance,
modification, or termination of any permit, certificate, or license by
the department or any air authority in the exercise of its
jurisdiction, including the issuance or termination of a waste disposal
permit, the denial of an application for a waste disposal permit, the
modification of the conditions or the terms of a waste disposal permit,
or a decision to approve or deny an application for a solid waste
permit exemption under RCW 70.95.300.

(d) Decisions of local health departments regarding the grant or
denial of solid waste permits pursuant to chapter 70.95 RCW.

(e) Decisions of local health departments regarding the issuance
and enforcement of permits to use or dispose of biosolids under RCW
70.95J3.080.

(f) Decisions of the department regarding waste-derived fertilizer
or micronutrient fertilizer under RCW 15.54.820, and decisions of the
department regarding waste-derived soil amendments under RCW 70.95.205.

(g9) Decisions of local conservation districts related to the denial
of approval or denial of certification of a dairy nutrient management
plan; conditions contained in a plan; application of any dairy nutrient
management practices, standards, methods, and technologies to a
particular dairy farm; and failure to adhere to the plan review and
approval timelines in RCW 90.64.026.

(h) Any other decision by the department or an air authority which
pursuant to law must be decided as an adjudicative proceeding under
chapter 34.05 RCW.

(i) Decisions of the department of natural resources, the
department of fish and wildlife, and the department that are reviewable
under chapter 76.09 RCW, and the department of natural resources”
appeals of county, city, or town objections under RCW 76.09.050(7).

(1) Forest health hazard orders issued by the commissioner of
public lands under RCW 76.06.180.
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(k) Decisions of the department of fish and wildlife to issue,
deny, condition, or modify a hydraulic project approval permit under
chapter 77.55 RCW.

(1) Decisions of the department of natural resources that are
reviewable under RCW 78.44.270.

(m) Decisions of a state agency that is an authorized public entity
under RCW 79.100.010 to take temporary possession of a vessel or to
contest the amount of reimbursement owed that are reviewable under RCW
79.100.120.

(2) The following hearings shall not be conducted by the hearings
board:

(a) Hearings required by law to be conducted by the shorelines
hearings board pursuant to chapter 90.58 RCW.

(b) Hearings conducted by the department pursuant to RCW 70.94.332,
70.94.390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90.44.180.

(c) Appeals of decisions by the department under RCW 90.03.110 and
90.44.220.

(d) Hearings conducted by the department to adopt, modify, or
repeal rules.

(e) Appeals of decisions by the department as provided in chapter
43.21L RCW.

(3) Review of rules and regulations adopted by the hearings board
shall be subject to review In accordance with the provisions of the
administrative procedure act, chapter 34.05 RCW.

NEW SECTION. Sec. 9. A new section is added to chapter 43.21B RCW
to read as follows:

In all appeals, upon request of one or more parties and with the
consent of all parties, the environmental hearings boards may schedule
a conference for the purpose of attempting to mediate the case.
Mediation must be conducted by an administrative appeals judge or other
duly authorized agent of the board who has received training in dispute
resolution techniques or has a demonstrated history of successfully
resolving disputes, as determined by the board. A person who mediates
in a particular appeal may not participate in a hearing on that appeal
and may not write the decision and order in the appeal. The mediator
may not communicate with board members regarding the mediation other
than to inform them of the pendency of the mediation and whether the
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case settled. Mediation provided by the environmental hearings boards
must be conducted pursuant to the provisions of the uniform mediation
act, chapter 7.07 RCW.

Sec. 10. RCW 43.21B.180 and 1994 c 253 s 6 are each amended to
read as follows:

((Qudictal—review—oF)) Any party aggrieved by a final decision and
order of the pollution control hearings board may ((be—obtatred—only
pursuant—te)) obtain judicial review of the final decision and order as
provided in RCW 34.05.510 through 34.05.598. The ((éd#reeter)) state or
local agency that issued the decision appealed to the board shall have
the same right of review from a decision made pursuant to RCW
43.21B.110 as does any person.

Sec. 11. RCW 43.21B.230 and 2004 c 204 s 3 are each amended to
read as follows:

((Consistent with RCW 43.21B.110, any person having received notice

erder;—or—determinationby—theappealingparty-)) (1) Unless otherwise

provided by law, any person with standing may commence an appeal to the
pollution control hearings board by filing a notice of appeal with the
board within thirty days from the date of receipt of the decision being

appealed.
(2) The appeal ((shall be perfected by serving a copy of the notice

puyrsuant—te—chapter—70-94RCW,—as—the—ecase—may—bes;—within—the—time

i+ 1 e o Hth)) is timely if
it i1s filed with the board and served upon the state or local agency
whose action is being appealed within the same thirty-day period.
Proof of service must be filed with the clerk of the hearings board to
perfect the appeal.

(3) The appeal must contain the following in accordance with the
rules of the hearings board:

(a) The appellant®s name and address;

(b) The date and docket number of the order, permit, license, or
decision appealed;
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(c) A copy of the order, permit, license, or decision that is the
subject of the appeal;

(d) A clear, separate, and concise statement of every error alleged
to have been committed;

(e) A clear and concise statement of facts upon which the requester
relies to sustain his or her statements of error; and

() A statement setting forth the relief sought.

Sec. 12. RCW 43.21B.300 and 2009 c 456 s 17 and 2009 c 178 s 2 are
each reenacted and amended to read as follows:

(1) Any civil penalty provided in RCW 18.104.155, 70.94.431,
70.95.315, 70.105.080, 70.107.050, 88.46.090, 90.03.600, 90.46.270,
90.48.144, 90.56.310, and 90.56.330 and chapter 90.76 RCW shall be
imposed by a notice in writing, either by certified mail with return
receipt requested or by personal service, to the person incurring the
penalty from the department or the local air authority, describing the
violation with reasonable particularity. For penalties issued by local
air _authorities, within thirty days after the notice is received, the
person incurring the penalty may apply in writing to ((the—department
er)) the authority for the remission or mitigation of the penalty.
Upon receipt of the application, the ((department—e¥r)) authority may

remit or mitigate the penalty upon whatever terms ((the—department—or))
the authority in i1ts discretion deems proper. The ((departmenrt—or

the)) authority may ascertain the facts regarding all such applications
in such reasonable manner and under such rules as it may deem proper
and shall remit or mitigate the penalty only upon a demonstration of
extraordinary circumstances such as the presence of iInformation or
factors not considered in setting the original penalty.

(2) Any penalty imposed under this section may be appealed to the
pollution control hearings board in accordance with this chapter if the
appeal i1s filed with the hearings board and served on the department or
authority thirty days after the date of receipt by the person penalized
of the notice imposing the penalty or thirty days after the date of
receipt of the notice of disposition by a local air authority of the
application for relief from penalty.

(3) A penalty shall become due and payable on the later of:

(a) Thirty days after receipt of the notice imposing the penalty;

p. 11 SB 6422
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(b) Thirty days after receipt of the notice of disposition by a
local air authority on application for relief from penalty, if such an
application is made; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appealed.

(4) If the amount of any penalty is not paid to the department
within thirty days after i1t becomes due and payable, the attorney
general, upon request of the department, shall bring an action iIn the
name of the state of Washington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty. If the amount of the penalty is not paid to the
authority within thirty days after i1t becomes due and payable, the
authority may bring an action to recover the penalty in the superior
court of the county of the authority"s main office or of any county in
which the violator does business. In these actions, the procedures and
rules of evidence shall be the same as in an ordinary civil action.

(5) All penalties recovered shall be paid into the state treasury
and credited to the general fTund except those penalties i1mposed
pursuant to RCW 18.104.155, which shall be credited to the reclamation
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
disposition of which shall be governed by that provision, RCW
70.105.080, which shall be credited to the hazardous waste control and
elimination account created by RCW 70.105.180, RCW 90.56.330, which
shall be credited to the coastal protection fund created by RCW
90.48.390, and RCW 90.76.080, which shall be credited to the
underground storage tank account created by RCW 90.76.100.

Sec. 13. RCW 43.21B.310 and 2009 c 456 s 18 and 2009 c 178 s 3 are
each reenacted and amended to read as follows:

(1) ((Exeept-as—provided—nRCH—90-03- 210 —any—order—kssued—by
#@—deg&FEFHe‘%I—GG&I—&PHbFEh@FI;Ey—BH-FSH&HHG—- i I%GW 43-2;1‘-1991
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exclusive means of appeal of such an order.

)—Fhe—department—or—the—authority)) The issuling agency iIn its
discretion may stay the effectiveness of ((ar)) any order that has been
appealed to the board during the pendency of such an appeal.

((3)) (2) At any time during the pendency of an appeal of such an
order to the board, the appellant may apply pursuant to RCW 43.21B.320
to the hearings board for a stay of the order or for the removal
thereof.

))) (3) Upon failure to comply with any final order of the
department, the attorney general, on request of the department, may
bring an action in the superior court of the county where the violation
occurred or the potential violation is about to occur to obtain such
relief as necessary, including injunctive relief, to ((#Rsuy¥re)) ensure
compliance with the order. The air authorities may bring similar
actions to enforce their orders.

((€8))) (4) An appealable decision or order shall be i1dentified as
such and shall contain a conspicuous notice to the recipient that it
may be appealed only by filing an appeal with the hearings board and
serving i1t on the ((department)) iIssuing agency within thirty days of
the date of receipt.

Sec. 14. RCW 43.21B.320 and 1987 c 109 s 7 are each amended to
read as follows:
(1) A person appealing to the hearings board an order ((ef—the
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departmenrt—or—an—authority)), not stayed by the issuing agency, may

obtain a stay of the effectiveness of that order only as set forth in
this section.

(2) An appealing party may request a stay by including such a
request iIn the appeal document, iIn a subsequent motion, or by such
other means as the rules of the hearings board shall prescribe. The
request must be accompanied by a statement of grounds for the stay and
evidence setting forth the factual basis upon which request is based.
The hearings board shall hear the request for a stay as soon as
possible. The hearing on the request for stay may be consolidated with
the hearing on the merits.

(3) The applicant may make a prima facie case for stay if the
applicant demonstrates either a likelithood of success on the merits of
the appeal or irreparable harm. Upon such a showing, the hearings
board shall grant the stay unless the ((department—oer—autherity))
issuing agency demonstrates either (a) a substantial probability of
success on the merits or (b) likelihood of success on the merits and an
overriding public interest which justifies denial of the stay.

(4) Unless otherwise stipulated by the parties, the hearings board,
after granting or denying an application for a stay, shall expedite the
hearing and decision on the merits.

(5) Any party or other person aggrieved by the grant or denial of
a stay by the hearings board may petition the superior court for
Thurston county for review of that decision pursuant to chapter 34.05
RCW pending the appeal on the merits before the board. The superior
court shall expedite i1ts review of the decision of the hearings board.

NEW SECTION. Sec. 15. A new section is added to chapter 36.70A
RCW to read as follows:

(1) On July 1, 2011, the growth management hearings board is
administratively consolidated into the environmental and land use
hearings office created in RCW 43.21B.005.

(2) Not later than July 1, 2012, the growth management hearings
board consists of six members qualified by experience or training in
matters pertaining to land use law or land use planning, except that
the governor may determine to continue the board with seven members if
warranted by the board®"s caseload. All six board members must be
appointed by the governor, two each residing respectively in the
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central Puget Sound, eastern Washington, and western Washington
regions. The reduction from seven board members to six board members
must be made through attrition, voluntary resignation, or retirement.

Sec. 16. RCW 36.70A.270 and 1997 c 429 s 11 are each amended to
read as follows:

Each growth management hearings board shall be governed by the
Tfollowing rules on conduct and procedure:

(1) Any board member may be removed for inefficiency, malfeasance,
and misfeasance in office, under specific written charges fTiled by the
governor. The governor shall transmit such written charges to the
member accused and the chief justice of the supreme court. The chief
justice shall thereupon designate a tribunal composed of three judges
of the superior court to hear and adjudicate the charges. Removal of
any member of a board by the tribunal shall disqualify such member for
reappointment.

(2) Each board member shall receive reimbursement for travel
expenses incurred in the discharge of his or her duties iIn accordance
with RCW 43.03.050 and 43.03.060. If it is determined that the review
boards shall operate on a full-time basis, each member shall receive an
annual salary to be determined by the governor pursuant to RCW
43.03.040. If 1t 1s determined that a review board shall operate on a
part-time basis, each member shall receive compensation pursuant to RCW
43.03.250, provided such amount shall not exceed the amount that would
be set if they were a full-time board member. The principal office of
each board shall be located by the governor within the jurisdictional
boundaries of each board. The boards shall operate on either a part-
time or full-time basis, as determined by the governor.

(3) Each board member shall not: (&) Be a candidate for or hold
any other public office or trust; (b) engage In any occupation or
business interfering with or inconsistent with his or her duty as a
board member; and (c) for a period of one year after the termination of
his or her board membership, act In a representative capacity before
the board on any matter.

(4) A majority of each board shall constitute a quorum for making
orders or decisions, adopting rules necessary for the conduct of its
powers and duties, or transacting other official business, and may act
even though one position of the board i1s vacant. One or more members

p. 15 SB 6422



© 0N O Ol & WN P

W W W W W W WwWwWWMNDNDNDNDNDNDNDNMNDNMNDNMNPEPPEPPRPEPRPRPPEPRLPE
0o ~NO O WNPEOOOMNOOOOGOMWDNEPOOONOOOGSMOWNDNDLERELDO

may hold hearings and take testimony to be reported for action by the
board when authorized by rule or order of the board. The board shall
perform all the powers and duties specified iIn this chapter or as
otherwise provided by law.

(5) The board may ((appe#rt)) use one or more hearing examiners to
assist the board in its hearing function, to make conclusions of law
and findings of fact and, 1f requested by the board, to make
recommendations to the board for decisions iIn cases before the board.
Such hearing examiners must have demonstrated knowledge of land use
planning and law. The boards shall specify in their joint rules of
practice and procedure, as required by subsection (7) of this section,
the procedure and criteria to be employed for designating hearing
examiners as a presiding officer. Hearing examiners ((seleeted)) used
by a board shall meet the requirements of subsection (3) of this
section. The findings and conclusions of the hearing examiner shall
not become final until they have been formally approved by the board.
This authorization to use hearing examiners does not waive the
requirement of RCW 36.70A.300 that final orders be issued within one
hundred eighty days of board receipt of a petition.

(6) Each board shall make findings of fact and prepare a written
decision iIn each case decided by it, and such findings and decision
shall be effective upon being signed by two or more members of the
board and upon being filed at the board"s principal office, and shall
be open for public inspection at all reasonable times.

(7) All proceedings before the board, any of i1ts members, or a
hearing examiner appointed by the board shall be conducted in
accordance with such administrative rules of practice and procedure as
the boards jointly prescribe. All three boards shall jointly meet to
develop and adopt joint rules of practice and procedure, including
rules regarding expeditious and summary disposition of appeals. The
boards shall publish such rules and decisions they render and arrange
for the reasonable distribution of the rules and decisions. Except as
it conflicts with specific provisions of this chapter, the
administrative procedure act, chapter 34.05 RCW, and specifically
including the provisions of RCW 34.05.455 governing ex parte
communications, shall govern the practice and procedure of the boards.

(8 A Dboard member or hearing examiner iIs subject to
disqualification under chapter 34.05 RCW. The joint rules of practice
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of the boards shall establish procedures by which a party to a hearing
conducted before the board may file with the board a motion to
disqualify, with supporting affidavit, against a board member or
hearing examiner assigned to preside at the hearing.

(9) The members of the boards shall meet jointly on at least an
annual basis with the objective of sharing information that promotes
the goals and purposes of this chapter.

Sec. 17. RCW 36.70A.290 and 1997 c 429 s 12 are each amended to
read as follows:

(1) All requests for review to a growth management hearings board
shall be initiated by Tfiling a petition that includes a detailed
statement of issues presented for resolution by the board. The board
shall render written decisions articulating the basis for i1ts holdings.
The board shall not issue advisory opinions on issues not presented to
the board in the statement of issues, as modified by any prehearing
order.

(2) All petitions relating to whether or not an adopted
comprehensive plan, development regulation, or permanent amendment
thereto, i1s iIn compliance with the goals and requirements of this
chapter or chapter 90.58 or 43.21C RCW must be filed within ((sh<ty))
thirty days after publication by the legislative bodies of the county
or city.

(a) Except as provided in (c) of this subsection, the date of
publication for a city shall be the date the city publishes the
ordinance, or summary of the ordinance, adopting the comprehensive plan
or development regulations, or amendment thereto, as iIs required to be
published.

(b) Promptly after adoption, a county shall publish a notice that
it has adopted the comprehensive plan or development regulations, or
amendment thereto.

Except as provided in (c) of this subsection, for purposes of this
section the date of publication for a county shall be the date the
county publishes the notice that i1t has adopted the comprehensive plan
or development regulations, or amendment thereto.

(c) For local governments planning under RCW 36.70A.040, promptly
after approval or disapproval of a local government®s shoreline master
program or amendment thereto by the department of ecology as provided
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in RCW 90.58.090, the local government shall publish a notice that the
shoreline master program or amendment thereto has been approved or
disapproved by the department of ecology. For purposes of this
section, the date of publication for the adoption or amendment of a
shoreline master program is the date the local government publishes
notice that the shoreline master program or amendment thereto has been
approved or disapproved by the department of ecology.

(3) Unless the board dismisses the petition as frivolous or finds
that the person filing the petition lacks standing, or the parties have
filed an agreement to have the case heard in superior court as provided
in RCW 36.70A.295, the board shall, within ten days of receipt of the
petition, set a time for hearing the matter.

(4) The board shall base its decision on the record developed by
the city, county, or the state and supplemented with additional
evidence 1T the board determines that such additional evidence would be
necessary or of substantial assistance to the board in reaching its
decision.

(5) The board, shall consolidate, when appropriate, all petitions
involving the review of the same comprehensive plan or the same
development regulation or regulations.

Sec. 18. RCW 70.95.094 and 1989 c 431 s 8 are each amended to read
as follows:

(1) The department and Hlocal governments preparing plans are
encouraged to work cooperatively during plan development. Each county
and city preparing a comprehensive solid waste management plan shall
submit a preliminary draft plan to the department for technical review.
The department shall review and comment on the draft plan within one
hundred twenty days of receipt. The department®s comments shall state
specific actions or revisions that must be completed for plan approval.

(2) Each final draft solid waste management plan shall be submitted
to the department for approval. The department will limit 1ts comments
on the final draft plans to those issues i1dentified during Its review
of the draft plan and any other changes made between submittal of the
preliminary draft and final draft plans. Disapproval of the local
comprehensive solid waste management plan shall be supported by
specific findings. A final draft plan shall be deemed approved if the
department does not disapprove it within forty-five days of receipt.
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(3) If the department disapproves a plan or any plan amendments,

the submitting entity may appeal the decision ((under—the procedures—oF
- el i n ' s hall

i )) to the pollution control hearings board as
provided in RCW 43.21B.230. The appeal shall be limited to review of
the specific findings which supported the disapproval under subsection
(2) of this section.

Sec. 19. RCW 76.06.180 and 2007 c 480 s 7 are each amended to read
as follows:

(1) Prior to 1issuing a forest health hazard warning or forest
health hazard order, the commissioner shall consider the findings and
recommendations of the forest health technical advisory committee and
shall consult with county government officials, forest landowners and
forest land managers, consulting foresters, and other interested
parties to gather information on the threat, opportunities or
constraints on treatment options, and other information they may
provide. The commissioner, or a designee, shall conduct a public
hearing in a county within the geographical area being considered.

(2) The commissioner of public lands may issue a forest health
hazard warning when he or she deems such action is necessary to manage
the development of a threat to forest health or address an existing
threat to forest health. A decision to issue a forest health hazard
warning may be based on existing forest stand conditions and:

(a) The presence of an uncharacteristic insect or disease outbreak
that has or i1s likely to (i) spread to multiple forest ownerships and
cause extensive damage to Tforests; or (ii1) significantly increase
forest fuel that is likely to further the spread of uncharacteristic
fire;

(b) When, due to extensive physical damage from wind or ice storm
or other cause, there are (i) insect populations building up to large
scale levels; or (ii1) significantly increased forest fuels that are
likely to further the spread of uncharacteristic fire; or

(c) When otherwise determined by the commissioner to be
appropriate.

(3) The commissioner of public lands may issue a forest health
hazard order when he or she deems such action is necessary to address
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a significant threat to forest health. A decision to issue a forest
health hazard order may be based on existing forest stand conditions
and:

(a) The presence of an uncharacteristic insect or disease outbreak
that has (1) spread to multiple forest ownerships and has caused and is
likely to continue to cause extensive damage to forests; or (ii)
significantly increased forest fuels that are likely to further the
spread of uncharacteristic fire;

(b) When, due to extensive physical damage from wind or ice storm
or other cause (i) insect populations are causing extensive damage to
forests; or (ii1) significantly increased forest fuels are likely to
further the spread of uncharacteristic fire;

(c) Insufficient landowner action under a forest health hazard
warning; or

(d) When otherwise determined by the commissioner to be
appropriate.

(4) A forest health hazard warning or forest health hazard order
shall be issued by use of a commissioner®s order. General notice of
the commissioner™s order shall be published in a newspaper of general
circulation iIn each county within the area covered by the order and on
the department®s web site. The order shall specify the boundaries of
the area affected, including federal and tribal lands, the forest stand
conditions that would make a parcel subject to the provisions of the
order, and the actions landowners or land managers should take to
reduce the hazard.

(5) Written notice of a forest health hazard warning or forest
health hazard order shall be provided to forest Ilandowners of
specifically affected property.

(a) The notice shall set forth:

(i) The reasons for the action;

(i1) The boundaries of the area affected, including federal and
tribal lands;

(i11) Suggested actions that should be taken by the forest
landowner under a forest health hazard warning or the actions that must
be taken by a forest landowner under a forest health hazard order;

(iv) The time within which such actions should or must be taken;

(v) How to obtain information or technical assistance on forest
health conditions and treatment options;
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(vi) The right to ((reguestmitigationunder—subseetion(6)—ofthis
seetien—and)) appeal under subsection ((H)) (6) of this section;

(vii) These requirements are advisory only for federal and tribal
lands.

(b) The notice shall be served by personal service or by mail to
the latest recorded real property owner, as shown by the records of the
county recording officer as defined in RCW 65.08.060. Service by mail
is effective on the date of mailing. Proof of service shall be by
affidavit or declaration under penalty of perjury.

€H)) Forest landowners who have been issued a forest health hazard
order under subsection (5) of this section may appeal the order to the

((Ferestpractices—appeals)) pollution control hearings board((=
a)—T! L chall | i lod_withi hi I . _ .

provided in RCW 43.21B.230.

(((B) The appeal must set forth:

H)—TFhename—andmatHngaddress—of theappelHant;

)T I L » T 1 . i
ahy-

GHH)Aduplicatecopy—ofthe Fforest-health-hazard-order;

e I B - I 1 I
been—ecormitted:

» _ - £ hich_ t! 1 Li
sustatn—the staternent-of -error—and
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€8))) (7) A forest health hazard order issued under subsection (5)
of this section is effective thirty days after date of service unless

((application Tor remission or mitigation is made or)) an appeal is
filed. ((¥hen an application for remission or mitigation is made, the
I B e 3 hi I . B B . I I

i rtton-)) Whenever an appeal of the order i1s TfTiled, the
order shall become effective only upon completion of all administrative
and judicial review proceedings and the issuance of a final decision
confirming the order in whole or iIn part.

((€2)) (8) Upon written request, the department may certify as
adequate a fTorest health management plan developed by a forest
landowner, before or in response to a forest health hazard warning or
forest health hazard order, i1f the plan is likely to achieve the
desired result and the terms of the plan are being diligently followed
by the forest landowner. The certification of adequacy shall be
determined by the department in its sole discretion, and be provided to
the requestor in writing.

Sec. 20. RCW 76.09.020 and 2009 c 354 s 5 and 2009 c 246 s 4 are
each reenacted and amended to read as follows:

The definitions iIn this section apply throughout this chapter
unless the context clearly requires otherwise.

(1) "Adaptive management'” means reliance on scientific methods to
test the results of actions taken so that the management and related
policy can be changed promptly and appropriately.

(2) "Appeals board”™ means the ((ferest—practices—appeals))
pollution control hearings board created by RCW ((#6-09-2108))
43.21B.005.

(3) "Application™ means the application required pursuant to RCW
76.09.050.

(4) "Aquatic resources'™ 1includes water quality, salmon, other
species of the vertebrate classes Cephalaspidomorphi and Osteichthyes
identified in the forests and fish report, the Columbia torrent
salamander (Rhyacotriton kezeri), the Cascade torrent salamander
(Rhyacotriton cascadae), the Olympic torrent salamander (Rhyacotriton
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olympian), the Dunn®s salamander (Plethodon dunni), the Van Dyke"s
salamander (Plethodon vandyke), the tailed frog (Ascaphus truei), and
their respective habitats.

(5) "Board"™ means the forest practices board created in RCW
76.09.030.

(6) ""Commissioner'™ means the commissioner of public lands.

(7) "Contiguous™ means land adjoining or touching by common corner
or otherwise. Land having common ownership divided by a road or other
right-of-way shall be considered contiguous.

(8) "Conversion to a use other than commercial timber operation™
means a bona fide conversion to an active use which is i1ncompatible
with timber growing and as may be defined by forest practices rules.

(9) "Department’™ means the department of natural resources.

(10) "Fish passage barrier™ means any artificial instream structure
that impedes the free passage of fish.

(11) "Forest land™ means all land which is capable of supporting a
merchantable stand of timber and is not being actively used for a use
which 1is i1ncompatible with timber growing. Forest land does not
include agricultural land that is or was enrolled iIn the conservation
reserve enhancement program by contract if such agricultural land was
historically used for agricultural purposes and the landowner intends
to continue to use the land for agricultural purposes in the future.
As it applies to the operation of the road maintenance and abandonment
plan element of the forest practices rules on small forest landowners,
the term "forest land"” excludes:

(a) Residential home sites, which may include up to five acres; and

(b) Cropfields, orchards, vineyards, pastures, feedlots, fish pens,
and the land on which appurtenances necessary to the production,
preparation, or sale of crops, fruit, dairy products, TfTish, and
livestock exist.

(12) "Forest landowner™ means any person in actual control of
forest land, whether such control is based either on legal or equitable
title, or on any other interest entitling the holder to sell or
otherwise dispose of any or all of the timber on such land In any
manner. However, any lessee or other person in possession of forest
land without legal or equitable title to such land shall be excluded
from the definition of "forest landowner™ unless such lessee or other
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person has the right to sell or otherwise dispose of any or all of the
timber located on such forest land.

(13) "Forest practice™ means any activity conducted on or directly
pertaining to forest land and relating to growing, harvesting, or
processing timber, including but not limited to:

(a) Road and trail construction;

(b) Harvesting, final and intermediate;

(c) Precommercial thinning;

(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control.

"Forest practice” shall not include preparatory work such as tree
marking, surveying and road flagging, and removal or harvesting of
incidental vegetation from Tforest lands such as berries, fTerns,
greenery, mistletoe, herbs, mushrooms, and other products which cannot
normally be expected to result in damage to forest soils, timber, or
public resources.

(14) "Forest practices rules™ means any rules adopted pursuant to
RCW 76.09.040.

(15) "Forest road,” as i1t applies to the operation of the road
maintenance and abandonment plan element of the forest practices rules
on small forest landowners, means a road or road segment that crosses
land that meets the definition of forest land, but excludes residential
access roads.

(16) "Forest trees" does not include hardwood trees cultivated by
agricultural methods iIn growing cycles shorter than fifteen years if
the trees were planted on land that was not in forest use iImmediately
before the trees were planted and before the land was prepared for
planting the trees. "Forest trees"” includes Christmas trees, but does
not include Christmas trees that are cultivated by agricultural
methods, as that term is defined in RCW 84.33.035.

(17) "Forests and fish report'” means the forests and fish report to
the board dated April 29, 1999.

(18) "Operator™ means any person engaging in Tforest practices
except an employee with wages as his or her sole compensation.

SB 6422 p. 24



© 0N O Ol & WN P

WINNNMNNNMNNNNRRRRRRRERRPR
O ©W O ~NOUNMWNERO®OOWNOOUUDMWRNIERERO

31
32
33
34
35
36
37

(19) "Person™ means any individual, partnership, private, public,
or municipal corporation, county, the department or other state or
local governmental entity, or association of individuals of whatever
nature.

(20) "Public resources”™ means water, fish and wildlife, and 1in
addition shall mean capital improvements of the state or i1ts political
subdivisions.

(21) "Small forest landowner™ has the same meaning as defined in
RCW 76.09.450.

(22) "Timber™ means forest trees, standing or down, of a commercial
species, including Christmas trees. However, "timber™ does not include
Christmas trees that are cultivated by agricultural methods, as that
term is defined in RCW 84.33.035.

(23) "Timber owner™ means any person having all or any part of the
legal interest iIn timber. Where such timber Is subject to a contract
of sale, "timber owner™ shall mean the contract purchaser.

(24) "Unconfined channel migration zone'™ means the area within
which the active channel of an unconfined stream is prone to move and
where the movement would result in a potential near-term loss of
riparian TfTorest adjacent to the stream. Sizeable islands with
productive timber may exist within the zone.

(25) "Unconfined stream” means generally Tifth order or larger
waters that experience abrupt shifts in channel location, creating a
complex floodplain characterized by extensive gravel bars, disturbance
species of vegetation of variable age, numerous side channels, wall-
based channels, oxbow lakes, and wetland complexes. Many of these
streams have dikes and levees that may temporarily or permanently
restrict channel movement.

(26) '"Date of receipt” has the same meaning as defined in RCW
43.21B.001.

Sec. 21. RCW 76.09.050 and 2005 c 146 s 1003 are each amended to
read as follows:

(1) The board shall establish by rule which forest practices shall
be included within each of the following classes:

Class I: Minimal or specific forest practices that have no direct
potential for damaging a public resource and that may be conducted
without submitting an application or a notification except that when
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the regulating authority is transferred to a local governmental entity,
those Class 1 forest practices that involve timber harvesting or road
construction within "urban growth areas,”™ designated pursuant to
chapter 36.70A RCW, are processed as Class IV forest practices, but are
not subject to environmental review under chapter 43.21C RCW;

Class 11I: Forest practices which have a less than ordinary
potential for damaging a public resource that may be conducted without
submitting an application and may begin five calendar days, or such
lesser time as the department may determine, after written notification
by the operator, in the manner, content, and form as prescribed by the
department, is received by the department. However, the work may not
begin until all forest practice fees required under RCW 76.09.065 have
been received by the department. Class 11 shall not include forest
practices:

(a) On lands platted after January 1, 1960, as provided in chapter
58.17 RCW or on lands that have or are being converted to another use;

(b) Which require approvals under the provisions of the hydraulics
act, RCW 77.55.021;

(c) Within "shorelines of the state”™ as defined in RCW 90.58.030;

(d) Excluded from Class 1l by the board; or

(e) Including timber harvesting or road construction within "urban
growth areas,”™ designated pursuant to chapter 36.70A RCW, which are
Class 1V;

Class 1l11: Forest practices other than those contained in Class 1,
11, or IV. A Class 11l application must be approved or disapproved by
the department within thirty calendar days from the date the department
receives the application. However, the applicant may not begin work on
that forest practice until all forest practice fees required under RCW
76.09.065 have been received by the department;

Class 1V: Forest practices other than those contained in Class |
or 1I: (@) On lands platted after January 1, 1960, as provided 1in
chapter 58.17 RCW, (b) on lands that have or are being converted to
another use, (c) on lands which, pursuant to RCW 76.09.070 as now or
hereafter amended, are not to be reforested because of the likelihood
of future conversion to urban development, (d) involving timber
harvesting or road construction on lands that are contained within
"urban growth areas,' designated pursuant to chapter 36.70A RCW, except
where the forest landowner provides: (i) A written statement of intent
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signed by the forest landowner not to convert to a use other than
commercial forest product operations for ten years, accompanied by
either a written forest management plan acceptable to the department or
documentation that the land is enrolled under the provisions of chapter
84.33 RCW; or (i1) a conversion option harvest plan approved by the
local governmental entity and submitted to the department as part of
the application, and/or (e) which have a potential for a substantial
impact on the environment and therefore require an evaluation by the
department as to whether or not a detailed statement must be prepared
pursuant to the state environmental policy act, chapter 43.21C RCW.
Such evaluation shall be made within ten days from the date the
department receives the application: PROVIDED, That nothing herein
shall be construed to prevent any local or regional governmental entity
from determining that a detailed statement must be prepared for an
action pursuant to a Class 1V forest practice taken by that
governmental entity concerning the land on which forest practices will
be conducted. A Class IV application must be approved or disapproved
by the department within thirty calendar days from the date the
department receives the application, unless the department determines
that a detailed statement must be made, In which case the application
must be approved or disapproved by the department within sixty calendar
days from the date the department receives the application, unless the
commissioner of public lands, through the promulgation of a formal
order, determines that the process cannot be completed within such
period. However, the applicant may not begin work on that forest
practice until all forest practice fees required under RCW 76.09.065
have been received by the department.

Forest practices under Classes I, Il, and 11l are exempt from the
requirements for preparation of a detailed statement under the state
environmental policy act.

(2) Except for those forest practices being regulated by local
governmental entities as provided elsewhere in this chapter, no Class

11, Class 111, or Class IV forest practice shall be commenced or
continued after January 1, 1975, unless the department has received a
notification with regard to a Class 1l forest practice or approved an

application with regard to a Class Il1l or Class IV forest practice
containing all information required by RCW 76.09.060 as now or
hereafter amended. However, In the event forest practices regulations
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necessary fTor the scheduled implementation of this chapter and RCW
90.48.420 have not been adopted in time to meet such schedules, the
department shall have the authority to regulate forest practices and
approve applications on such terms and conditions consistent with this
chapter and RCW 90.48.420 and the purposes and policies of RCW
76.09.010 until applicable forest practices regulations are in effect.

(3) Except for those forest practices being regulated by local
governmental entities as provided elsewhere iIn this chapter, i1f a
notification or application is delivered in person to the department by
the operator or the operator®s agent, the department shall immediately
provide a dated receipt thereof. In all other cases, the department
shall immediately mail a dated receipt to the operator.

(4) Except for those forest practices being regulated by local
governmental entities as provided elsewhere iIn this chapter, forest
practices shall be conducted in accordance with the forest practices
regulations, orders and directives as authorized by this chapter or the
forest practices regulations, and the terms and conditions of any
approved applications.

(5) Except for those forest practices being regulated by local
governmental entities as provided elsewhere in this chapter, the
department of natural resources shall notify the applicant in writing
of either its approval of the application or its disapproval of the
application and the specific manner in which the application fails to
comply with the provisions of this section or with the forest practices
regulations. Except as provided otherwise iIn this section, if the
department fails to either approve or disapprove an application or any
portion thereof within the applicable time limit, the application shall
be deemed approved and the operation may be commenced: PROVIDED, That
this provision shall not apply to applications which are neither
approved nor disapproved pursuant to the provisions of subsection (7)
of this section: PROVIDED, FURTHER, That if seasonal field conditions
prevent the department from being able to properly evaluate the
application, the department may issue an approval conditional upon
further review within sixty days: PROVIDED, FURTHER, That the
department shall have until April 1, 1975, to approve or disapprove an
application involving forest practices allowed to continue to April 1,
1975, under the provisions of subsection (2) of this section. Upon
receipt of any notification or any satisfactorily completed application
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the department shall in any event no later than two business days after
such receipt transmit a copy to the departments of ecology and fish and
wildlife, and to the county, city, or town iIn whose jurisdiction the
forest practice is to be commenced. Any comments by such agencies
shall be directed to the department of natural resources.

(6) For those forest practices regulated by the board and the
department, 1f the county, city, or town believes that an application
iIs inconsistent with this chapter, the forest practices regulations, or
any local authority consistent with RCW 76.09.240 as now or hereafter
amended, i1t may so notify the department and the applicant, specifying
its objections.

(7) For those forest practices regulated by the board and the
department, the department shall not approve portions of applications
to which a county, city, or town objects if:

(a) The department receives written notice from the county, city,
or town of such objections within fourteen business days from the time
of transmittal of the application to the county, city, or town, or one
day before the department acts on the application, whichever is later;
and

(b) The objections relate to lands either:

(i) Platted after January 1, 1960, as provided iIn chapter 58.17
RCW; or

(i1) On lands that have or are being converted to another use.

The department shall either disapprove those portions of such
application or appeal the county, city, or town objections to the
appeals board. |If the objections related to subparagraphs (b)(i) and
(i1) of this subsection are based on local authority consistent with
RCW 76.09.240 as now or hereafter amended, the department shall
disapprove the application until such time as the county, city, or town
consents to its approval or such disapproval i1s reversed on appeal.
The applicant shall be a party to all department appeals of county,
city, or town objections. Unless the county, city, or town either
consents or has waived i1ts rights under this subsection, the department
shall not approve portions of an application affecting such lands until
the minimum time for county, city, or town objections has expired.

(8) For those forest practices regulated by the board and the
department, iIn addition to any rights under the above paragraph, the
county, city, or town may appeal any department approval of an
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application with respect to any lands within its jurisdiction. The
appeals board may suspend the department®s approval in whole or in part
pending such appeal where there exists potential for i1immediate and
material damage to a public resource.

(9) For those forest practices regulated by the board and the
department, appeals under this section shall be made to the appeals

board in the manner and time provided In ((REW—+#6-09-220(8))) section

25 of this act. In such appeals there shall be no presumption of
correctness of either the county, city, or town or the department
position.

(10) For those forest practices regulated by the board and the
department, the department shall, within four business days notify the
county, city, or town of all notifications, approvals, and disapprovals
of an application affecting lands within the county, city, or town,
except to the extent the county, city, or town has waived its right to
such notice.

(11) For those forest practices regulated by the board and the
department, a county, city, or town may waive in whole or in part its
rights under this section, and may withdraw or modify any such waiver,
at any time by written notice to the department.

(12) Notwithstanding subsections (2) through (5) of this section,
forest practices applications or notifications are not required for
exotic iInsect and disease control operations conducted In accordance
with RCW 76.09.060(8) where eradication can reasonably be expected.

Sec. 22. RCW 76.09.080 and 1989 c 175 s 163 are each amended to
read as follows:

(1) The department shall have the authority to serve upon an
operator a stop work order which shall be a final order of the
department i1f:

(a) There is any violation of the provisions of this chapter or the
forest practices regulations; or

(b) There i1s a deviation from the approved application; or

(c) Immediate action is necessary to prevent continuation of or to
avoid material damage to a public resource.

(2) The stop work order shall set forth:

(a) The specific nature, extent, and time of the violation,
deviation, damage, or potential damage;
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(b) An order to stop all work connected with the violation,
deviation, damage, or potential damage;

(c) The specific course of action needed to correct such violation
or deviation or to prevent damage and to correct and/or compensate for
damage to public resources which has resulted from any violation,
unauthorized deviation, or willful or negligent disregard for potential
damage to a public resource; and/or those courses of action necessary
to prevent continuing damage to public resources where the damage is
resulting from the forest practice activities but has not resulted from
any violation, unauthorized deviation, or negligence; and

(d) The right of the operator to a hearing before the appeals
board.

The department shall immediately Tile a copy of such order with the
appeals board and mail a copy thereof to the timber owner and forest
land owner at the addresses shown on the application. The operator,
timber owner, or forest land owner may commence an appeal to the
appeals board within ((Fifteen)) thirty days ((aFter—service—upon))
from the date of receipt of the order by the operator. If such appeal
iIs commenced, a hearing shall be held not more than twenty days after
copies of the notice of appeal were filed with the appeals board. Such
proceeding shall be an adjudicative proceeding within the meaning of
chapter 34.05 RCW, the administrative procedure act. The operator
shall comply with the order of the department immediately upon being
served, but the appeals board i1If requested shall have authority to
continue or discontinue in whole or in part the order of the department
under such conditions as i1t may impose pending the outcome of the
proceeding.

Sec. 23. RCW 76.09.090 and 1975 1st ex.s. c 200 s 6 are each
amended to read as follows:

IT a violation, a deviation, material damage or potential for
material damage to a public resource has occurred and the department
determines that a stop work order is unnecessary, then the department
shall issue and serve upon the operator or land owner a notice, which
shall clearly set forth:

(1)(@) The specific nature, extent, and time of failure to comply
with the approved application; or identifying the damage or potential
damage; and/or
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(b) The relevant provisions of this chapter or of the forest
practice regulations relating thereto;

(2) The right of the operator or land owner to a hearing before the
((department)) appeals board; and

(3) The specific course of action ordered by the department to be
followed by the operator to correct such failure to comply and to
prevent, correct and/or compensate for material damage to public
resources which resulted from any violation, unauthorized deviation, or
wilful or negligent disregard for potential damage to a public
resource; and/or those courses of action necessary to prevent
continuing damage to public resources where the damage is resulting
from the forest practice activities but has not resulted from any
violation, unauthorized deviation, or negligence.

The department shall mail a copy thereof to the forest land owner
and the timber owner at the addresses shown on the application, showing
the date of service upon the operator. Such notice to comply shall
become a final order of the department((=—PROVIBED;—Fhatno—direct

course of action to be followed by such operator)). Such operator

shall undertake the course of action so ordered by the department
unless within thirty days after the date of receipt of such final

order, the operator, forest land owner, or timber owner appeals such
final order to the appeals board.

No person shall be under any obligation under this section to
prevent, correct, or compensate for any damage to public resources
which occurs more than one year after the date of completion of the
forest practices operations involved exclusive of reforestation, unless
such forest practices were not conducted in accordance with forest
practices rules and regulations: PROVIDED, That this provision shall
not relieve the forest land owner from any obligation to comply with
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forest practices rules and regulations pertaining to providing
continuing road maintenance. No action to recover damages shall be
taken under this section more than two years after the date the damage
involved occurs.

Sec. 24. RCW 76.09.170 and 1999 sp.s. ¢ 4 s 803 are each amended
to read as follows:

(1) Every person who violates any provision of RCW 76.09.010
through 76.09.280 or of the forest practices rules, or who converts
forest land to a use other than commercial timber operation within
three years after completion of the forest practice without the consent
of the county, city, or town, shall be subject to a penalty in an
amount of not more than ten thousand dollars for every such violation.
Each and every such violation shall be a separate and distinct offense.
In case of a failure to comply with a stop work order, every day"s
continuance shall be a separate and distinct violation. Every person
who through an act of commission or omission procures, aids or abets in
the violation shall be considered to have violated the provisions of
this section and shall be subject to the penalty iIn this section. No
penalty shall be imposed under this section upon any governmental
official, an employee of any governmental department, agency, or
entity, or a member of any board or advisory committee created by this
chapter for any act or omission iIn his or her duties 1in the
administration of this chapter or of any rule adopted under this
chapter.

(2) The department shall develop and recommend to the board a
penalty schedule to determine the amount to be imposed under this
section. The board shall adopt by rule, pursuant to chapter 34.05 RCW,
such penalty schedule to be effective no later than January 1, 1994.
The schedule shall be developed in consideration of the following:

(a) Previous violation history;

(b) Severity of the impact on public resources;

(c) Whether the violation of this chapter or its rules was
intentional;

(d) Cooperation with the department;

(e) Repairability of the adverse effect from the violation; and

