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SENATE BI LL 5979

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on
By Senators Murray, Swecker, Haugen, Pflug, Marr and Kohl-Welles

Read first tinme 02/09/2007. Referred to Cormittee on Transportation.

AN ACT Rel ating to nodi fying transportation innovative partnerships
provi si ons; and anending RCW 47.29.010, 47. 29. 030, 47. 29. 060,
47.29.070, 47.29.140, 47.29.160, 47.29.180, 47.29.250, 47.29.280, and
47. 29. 290.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW47.29.010 and 2006 ¢ 334 s 48 are each anended to read
as follows:

(1) The legislature finds that the public-private transportation
initiatives act created under chapter 47.46 RCW has not net the needs
and expectations of the public or private sectors for the devel opnent
of transportation projects. The legislature intends to phase out
chapter 47.46 RCWcoincident with the conpletion of the Tacoma Narrows
Bridge - SR 16 public-private partnership. From July 24, 2005, this
chapter will provide a nore desirable and effective approach to
devel oping transportation projects in partnership wth the private
sector by applying |essons |learned from other states and from this
state's ten-year experience with chapter 47.46 RCW

(2) It is the legislature's intent to achieve the follow ng goals
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through the <creation of this new approach to public-private
par t ner shi ps:

(a) To provide a well-defined nechanism to facilitate the
col | aborati on between public and private entities in transportation;

(b) To bring innovative thinking fromthe private sector and ot her
states to bear on public projects within the state;

(c) To provide greater flexibility in achieving the transportation
projects; and

(d) To allow for creative cost and risk sharing between the public
and private partners.

(3) The legislature intends that the powers granted in this chapter
to the comm ssion or departnent are in addition to any powers granted
under chapter 47.56 RCW

(4) It is further the intent of the legislature that the conm ssion
be authorized to appoint an expert review panel ((be—establshedfor
each—profect—developed—under—chapter—334—Laws—0+—-206068)) for single
projects as the comm ssion finds desirable or to review nore than one
project proposed for devel opnent under this chapter. An expert review

panel ( ( s—shat-—be—responsible—Ftor—reviewnrg—selected—proposals—
analyzi-rg—and—reviewng—tentative—agreenerts—and—wmaking)) shal |

review, analyze, and nake recommendations to the ((gevernrer—and—the
transpoertatioen)) comm ssion on ((the—advisabity—of—exeeuting
agreerents—under—chapter—334—lLaws—of2006)) issues presented to the

panel for review

Sec. 2. RCW47.29.030 and 2005 ¢ 317 s 3 are each anended to read
as follows:

In addition to the powers it now possesses, the comm ssion shall:

(1) Approve or review contracts or agreenents authorized in this
chapter;

(2) Adopt rules to carry out this chapter and govern the program
whi ch at a m ni num nust address the foll ow ng issues:

(a) The types of projects allowed; however, all ((alHoewed)) state
hi ghway projects nust be included in the Washi ngton transportation plan
or identified by the authority as being a priority need for the state;

(b) The types of contracts allowed, with consideration given to the
best practices avail abl e;
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(c) The conposition of the teamresponsible for the eval uation of
proposal s to incl ude:

(1) Washington state departnent of transportation staff;

(i1) An independent representative of a consulting or contracting
field wwth no interests in the project that is prohibited from becom ng
a project manager for the project and bidding on any part of the
proj ect ;

(ti1) An observer from the state auditor's office or the joint
| egi sl ative audit and review conm ttee;

(tv) A person appointed by the commssion, if the secretary of
transportation is a cabinet nmenber, or appointed by the governor if the
secretary of transportation is not a cabinet nenber; and

(v) A financial expert;

(d) Mninmmstandards and criteria required of all proposals;

(e) Procedures for the proper solicitation, acceptance, review, and
eval uation of projects;

(f) Criteria to be considered in the evaluation and selection of
proposal s that incl udes:

(i) Conparison with the departnent's internal ability to conplete
the project that docunents the advantages of conpleting the project as
a partnership versus solely as a public venture; and

(11) Factors such as, but not limted to: Priority, cost, risk
sharing, scheduling, and managenent conditi ons;

(g) The protection of confidential proprietary information while

still neeting the need for public disclosure that is consistent with
RCW 47. 29. 190;
(h) Protection for | ocal contractors to participate in

subcontracting opportunities;

(i) Specifying that maintenance issues nust be resolved in a manner
consistent wth the personnel systemreformact, chapter 41. 80 RCW

(j) Specifying that provisions regarding patrolling and |[|aw
enforcement on a public facility are subject to approval by the
Washi ngton state patrol

(3) Adopt guidelines to address security and performance issues.

Prelimnary rul es and gui delines devel oped under this section nust
be submtted to the chairs and ranking nmenbers of both transportation
commttees by Novenber 30, 2005, for review and comment. Al fina
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rul es and gui delines nmust be submtted to the full |egislature during
t he 2006 session for review

Sec. 3. RCW47.29.060 and 2005 ¢ 317 s 6 are each anended to read
as follows:

(1) Subject to the limtations in this section, the departnment my,
in connection with the evaluation of eligible projects, accept for
review and consider any financing nechanisns identified under
subsections (3) through (5) of this section or any other |awful source,
either integrated as part of a project proposal or as a separate,
st and- al one proposal to finance a project. Financing nay be consi dered
for all or part of a proposed project. A project may be financed in
whole or in part with:

(a) The proceeds of grant anticipation revenue bonds authorized by
23 U.S.C. Sec. 122 and applicable state |law. Legislative authorization
and appropriation is required in order to use this source of financing;

(b) Grants, loans, |oan guarantees, lines of credit, revolving
lines of credit, or other financing arrangenments avail able under the
transportation infrastructure finance and innovation act under 23
US C Sec. 181 et seq., or any other applicable federal |aw,

(c) I nfrastructure | oans or assistance from the state
i nfrastructure bank established by RCW 82. 44. 195;

(d) Federal, state, or local revenues, subject to appropriation by
the applicable legislative authority;

(e) User fees, tolls, fares, |ease proceeds, rents, gross or net
receipts from sales, proceeds from the sale of devel opnent rights,
franchi se fees, or any other lawful form of consideration.

(2) As security for the paynent of financing described in this
section, the revenues from the project nay be pledged, but no such
pl edge of revenues constitutes in any manner or to any extent a first
lien general obligation of the state that would be subject to the
state's constitutional debt limt. Any financing described in this
section may be structured on a senior, parity, or subordinate basis to
any ot her financing.

(3) For any transportation project developed under this chapter
that is owned, |eased, used, or operated by the state, as a public
facility, if indebtedness is issued, it nust be issued by the state
treasurer for the transportation project.
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(4) For other public projects defined in RCW47.29.050(2) that are
developed in conjunction with a transportation project, financing
necessary to devel op, construct, or operate the public project nust be
approved by the state finance conmttee or by the governing board of a
public benefit corporation as provided in the federal Internal Revenue
Code section 63-20;

(5 For projects that are developed in conjunction with a
transportation project but are not thenselves a public facility or
public project, any |lawful nmeans of financing nay be used.

(6) Al financing plans nust publicly disclose any possible inpacts
the plan could have on toll payers, statew de taxpayers, state fund
sources, and projects or prograns that are direct beneficiaries of
state fund sources. Plans wutilizing debt as authorized under
subsection (3) of this section nust be conpared against alternative
financing options that utilize debt in any structure or conbination
that would result in the Iowest cost of capital that is comercially
avai l abl e. If the commission finds that this alternative financing
structure is capable of providing sufficient proceeds to conplete the
project, the comm ssion may submt a proposal to the legislature to
deviate from the financing restrictions under subsection (3) of this
section.

Sec. 4. RCW47.29.070 and 2005 ¢ 317 s 7 are each anended to read
as follows:

The departnent may accept from the United States or any of its
agenci es such funds as are available to this state or to any other unit
of governnment for carrying out the purposes of this chapter, whether
the funds are nmade available by grant, l|oan, or other financing
arrangenent. The departnent may enter into such agreenents and ot her
arrangenents with the United States or any of its agencies, or other
states, as may be necessary, proper, and convenient for carrying out
the purposes of this chapter, subject to RCWA47.29. 080.

Sec. 5. RCW47.29.140 and 2005 ¢ 317 s 14 are each anended to read
as follows:

(1) The follow ng provisions nust be included in any agreenent to
which the state is a party:
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(a) For any project that proposes terns for stand-al one nai ntenance
or asset managenent services for a public facility, those services nust
be provided in a manner consistent with any collective bargaining
agreenents, the personnel system reform act (chapter 41.80 RCW, and
civil service laws that are in effect for the public facility;

(b) ((Franspertat+on)) State highway projects that are selected for
devel opnent under this chapter nust be identified in the Washington
transportation plan or be identified by the authority as being a
priority need for the state;

(c) If there is a tolling conponent to the project, then it nust be
specified that tolling technology used in the project nust be
consistent wwth tolling technol ogy standards adopted by the departnent
for transportation-rel ated projects;

(d) Provisions for bonding, financial guarantees, deposits, or the
posting of other security to secure the paynent of |aborers,
subcontractors, and suppliers who performwork or provide naterials as
part of the project;

(e) Al projects nust be financed in a manner consistent with RCW
47. 29. 060. This chapter is null and void if this subsection or RCW
47.29.060 fails to beconme law or is held invalid by a court of fina
jurisdiction.

(2) Agreenents between the state and private sector partners
entered into under this section nust specifically include the follow ng
contractual elenents:

(a) The point in the project at which public and private sector

partners wll enter the project and which partners wll assune
responsibility for specific project elenents;

(b) How the partners will share nanagenent of the risks of the
proj ect ;

(c) How the partners will share the costs of devel opnent of the
proj ect ;

(d) How the partners will allocate financial responsibility for

cost overruns;

(e) The penalties for nonperformance;

(f) The incentives for perfornmance;

(g) The accounting and auditing standards to be used to evaluate
work on the project;
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(h) For any project that reverts to public ownership, the
responsibility for reconstruction or renovations that are required in
order for a facility to neet all applicable governnment standards upon
reversion of the facility to the state; and

(i) Provisions for patrolling and | aw enforcenent on transportation
projects that are public facilities.

Sec. 6. RCW47.29.160 and 2005 ¢ 317 s 16 are each anended to read
as follows:

(1) Before approving an agreenent under subsection (2) of this
section, the commssion, wth the technical assistance of the
departnment, nust:

(a) Prepare a financial analysis that fully discloses all project
costs, direct and indirect, including costs of any financing proposals;

(b) Publish notice and mneke available the contents of the
agreenent, with the exception of patent information, at |east twenty
days before the public hearing required in (c) of this subsection; and

(c) Hold a public hearing on the proposed agreenent, w th proper
notice provided at |east twenty days before the hearing. The public
hearing nmust be held within the boundaries of the county seat of the
county containing the project.

(2) The comm ssion nust allow at |east twenty days fromthe public
hearing on the proposed agreenent required under subsection (1)(c) of
this section before approving and executing any agreenents authorized
under this chapter.

Sec. 7. RCWA47.29.180 and 2005 ¢ 317 s 18 are each anended to read
as foll ows:

(1) The commi ssion ((#sust)) nmay establish an advisory committee

( (to—advisew-threspect—to—-eligibleprojeets)) for a single project or

to provide advice on nultiple projects. An advisory commttee nust
consist of not fewer than five and not nore than nine nenbers, as
determ ned by the public partners. Menbers nust be appointed by the
commi ssion, or for projects with joint public sector participation, in
a manner agreed to by the commssion and any participating unit of
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gover nnent . In maki ng appointnents to the commttee, the conm ssion
shall consider persons or organizations offering a diversity of
vi ewpoi nts on the project.

(2) An advisory conmttee shall review ((eencepts—or—proposals—for
eHgtbleprojeets)), analyze, and submt comments to the public sector

partners on issues presented to the commttee for their consideration.

(3) An advisory commttee shall neet as necessary at tines and
pl aces fixed by the departnent, but not |ess than tw ce per year. The
state shall provide personnel services to assist the advisory committee
within the limts of available funds. An advisory commttee may adopt
rules to govern its proceedings and may sel ect officers.

(4) An advisory commttee nust be dissolved once the project has
been fully constructed and debt issued to pay for the project has been
fully retired.

Sec. 8. RCW47.29.250 and 2005 ¢ 317 s 25 are each anended to read
as follows:

(1) In addition to any authority the conmm ssion or departnent has
to issue and sell bonds and other simlar obligations, this section
est abl i shes continuing authority for the issuance and sal e of bonds and
other simlar obligations in a manner consistent with this section. To
finance a project in whole or in part, the comm ssion may request that
the state treasurer issue ((revende)) bonds on behalf of the public
sector partner. The bonds nust be secured by a pledge of, and a |ien
on, and be payable only from noneys in the transportation innovative
partnership account established in RCW 47.29.230, and any other
revenues specifically pledged to repaynent of the bonds. Such a pl edge
by the public partner creates a lien that is valid and binding fromthe
time the pledge is made. ((Revenue)) Bonds issued under this section
are not first lien general obligations of the state or |ocal governnent
and are not secured by or payable fromany funds or assets of the state
other than the noneys and revenues specifically pledged to the
repaynment of such ((revenue)) bonds.

(2) Moneys received fromthe i ssuance of ((rewvende)) bonds or other
debt obligations, including any investnent earnings thereon, may be
spent :

(a) For the purpose of financing the costs of the project for which
t he bonds are issued;
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(b) To pay the costs and other admnistrative expenses of the
bonds;

(c) To pay the costs of credit enhancenent or to fund any reserves
determined to be necessary or advantageous in connection with the
((+evende)) bonds; and

(d) To reinburse the public sector partners for any costs rel ated
to carrying out the projects authorized under this chapter.

Sec. 9. RCWA47.29.280 and 2006 ¢ 334 s 49 are each anmended to read
as foll ows:

(1) The ((departwent—shall)) conm ssion may establish an expert

review panel to review, analyze, and make recomendations ((te—the

rejeet—or—continde—negottattons)) on any aspect of a proposal,
project, or a proposed project agreenent under this chapter. The

department shall provide staff to support the expert review panel, if
requested by the panel. The expert review panel nmay utilize any of the
consul tants under contract for the departnent, and the expert review
panel may contract for consulting expertise in specific areas as it
deens necessary to ensure a thorough and critical review of any
( ( proposed—profect—agreenent)) aspect of their assigned scope of
revi ew.

(2) The ((geverner)) comm ssion shall appoint nenbers of an expert
revi ew panel that have experience in large capital project delivery,
public-private partnerships, public financing of infrastructure
i nprovenents, or other areas of expertise that will benefit the panel.
The panel shall consist of no less than three, but no nore than five
menbers, as determ ned by the ((geverner)) conm Ssion.

Sec. 10. RCW 47.29.290 and 2006 ¢ 334 s 50 are each anended to
read as foll ows:

Upon receiving the recomendations of the expert review panel as
provided in RCW47. 29. 280, ((and—upen—econsultationwththe governoer))
the transportati on conm ssion shall either execute the proposed project
agreenent, reject the proposed project agreenent, or continue further
negoti ati ons between the state and a private partner. The execution of
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1 any agreenent or the rejection of any agreenent shall constitute a
2 final action for |egal or adm nistrative purposes.

~-- END ---
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