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HOUSE BI LL 2213

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session
By Representatives B. Sullivan, Bl ake and Newhouse

Read first tinme 02/13/2007. Referred to Comm ttee on Local Governnent.

AN ACT Relating to addressing the application of the growh
managenent act to certain agricultural activities occurring on
agricultural lands; anmending RCW 36.70A. 030, 36.70A. 060, 36.70A. 280
and 36. 70A. 190; adding a new section to chapter 36. 70A RCW creating
new sections; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the goals of the
state's grow h managenent act rightfully include both protection of the
envi ronment and the maintenance and enhancenent of natural resource-
based industries, including tinber, agriculture, and fisheries. The
| egi sl ature acknow edges the inportance of |ocal governnents adopting
devel opnent regulations that protect critical areas on agricultura
| ands. The | egislature al so acknowl edges the efforts of | andowners and
operators who devel op and i npl enment farm plans governing agricultura
activities on agricultural |ands. The legislature finds that there
have been and continue to be a considerabl e nunber of |egal chall enges
brought before the growth managenent hearings boards and the courts
concerning regulations protecting critical areas and their application
to agricultural lands. The legislature therefore finds it necessary to
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initiate short and | onger-termactions to identify, consider, reduce,
and resolve issues causing conflicts between agricultural activities
occurring on agricultural lands and devel opnent regulations that
protect critical areas.

Sec. 2. RCW36. 70A. 030 and 2005 ¢ 423 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Adopt a conprehensive |land use plan" neans to enact a new
conprehensive | and use plan or to update an existing conprehensive | and

use pl an.
(2) "Agricultural activities" neans agricultural uses and practices
including, but not limted to: Produci ng, breeding, or increasing

agricultural products; rotating and changing agricultural crops;
allowing land used for agricultural activities to lie fallow in which
it is plowed and tilled but left unseeded; allowing land used for
agricultural activities to lie dormant as a result of adverse
agricultural narket conditions; allowing land used for agricultura
activities to lie dormant because the land is enrolled in a |ocal
state, or federal conservation program or the land is subject to a
conservation easenent; conducting agricultural operations; naintaining,
repairing, and repl aci ng agricul tural equi pnent ; mai nt ai ni ng,
repairing, and replacing agricultural facilities, when the repl acenent
facility is no closer to the shoreline than the original facility; and
mai ntai ning agricultural |ands under production or cultivation.

(3) "Agricultural land" nmeans land primarily devoted to the
comercial production of horticultural, wviticultural, floricultural
dairy, apiary, vegetable, or animal products or of berries, grain, hay,
straw, turf, seed, Christnas trees not subject to the excise tax
inposed by RCW 84.33.100 through 84.33.140, finfish in upland
hat cheri es, or | i vest ock, and that has long-term comrerci al
significance for agricultural production.

((3))) (4) "City" neans any city or town, including a code city.

((4)Y)) (5) "Conprehensive |and use plan," "conprehensive plan," or
"plan" nmeans a generalized coordinated | and use policy statenent of the
governing body of a county or city that is adopted pursuant to this
chapter.
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((65))) (B6) "Critical areas" include the following areas and
ecosystens: (a) Wetlands; (b) areas with a critical recharging effect
on aquifers used for potable water; (c) fish and wldlife habitat
conservation areas; (d) frequently flooded areas; and (e) geologically
hazar dous ar eas.

((66))) (7) "Departnent” neans the departnment of comunity, trade,
and econom c devel opnent .

((6H)) (8) "Devel opnent regulations” or "regulation”™ neans the
controls placed on devel opnent or |and use activities by a county or
city, including, but not [imted to, zoning ordinances, critical areas
ordi nances, shoreline nmaster prograns, official controls, planned unit
devel opnment ordi nances, subdivision ordinances, and binding site plan
ordi nances together wth any anendnents thereto. A devel opnment
regul ation does not include a decision to approve a project permt
application, as defined in RCW 36.70B. 020, even though the deci sion may
be expressed in a resolution or ordinance of the |egislative body of
the county or city.

((8))) (9) "Farm plan" neans a plan prepared by a conservation
district in cooperation with a | andowner or operator for the purpose of
conserving, nonitoring, or enhancing renewable natural resources. Farm
plans include, but are not limted to, site-specific provisions
pertaining to:

(a) Developing and prioritizing conservation objectives;

(b) Taking an inventory of soil, water, vegetation, |ivestock, and
wildlife;

(c) | npl enenting conservation neasures, including technica
assi stance provided by the district;

(d) Developing and inplenenting livestock nutrient managenent
neasur es;

(e) Developing and inplenenting plans pursuant to business and
financi al objectives; and

(f) Recording, or records of, decisions.

(10) "Forest land" neans land primarily devoted to growing trees
for long-term commercial tinber production on land that can be
economcally and practically managed for such production, including
Christmas trees subject to the excise tax inposed under RCW 84. 33. 100
t hrough 84. 33. 140, and that has | ong-term comrercial significance. In
determ ning whether forest land is primarily devoted to growi ng trees
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for long-term commercial tinber production on land that can be
econom cally and practically managed for such production, the foll ow ng
factors shall be considered: (a) The proximty of the land to urban,
suburban, and rural settlenents; (b) surrounding parcel size and the
conpatibility and intensity of adjacent and nearby |and uses; (c) |ong-
term | ocal economc conditions that affect the ability to manage for
ti mber production; and (d) the availability of public facilities and
servi ces conducive to conversion of forest |land to other uses.

((69)) (11) "GCeologically hazardous areas” nmeans areas that
because of their susceptibility to erosion, sliding, earthquake, or
ot her geol ogical events, are not suited to the siting of comerci al
residential, or industrial devel opnent consistent with public health or
safety concerns.

((28y)) (12) "Long-term conmercial significance" includes the
growi ng capacity, productivity, and soil conposition of the land for
| ong-term commercial production, in consideration with the land's
proximty to population areas, and the possibility of nore intense
uses of the |and.

(((2H)) (13) "Mediation" nmeans a process in which a nediator
facilitates conmunication and negotiation between parties to assist
themin reaching a voluntary agreenent regarding their dispute.

(14) "Mnerals" include gravel, sand, and valuable netallic
subst ances.

((22)) (15) "Public facilities" include streets, roads, highways,
si dewal ks, street and road lighting systens, traffic signals, donestic
wat er systens, stormand sanitary sewer systens, parks and recreational
facilities, and schools.

((6x3y)) (16) "Public services" include fire protection and
suppression, |law enforcenent, public health, education, recreation,
envi ronmental protection, and other governnental services.

((4)»)) (17) "Recreational land" nmeans |and so designated under
RCW 36. 70A. 1701 and that, immediately prior to this designation, was
designated as agricultural land of |ong-term commercial significance
under RCW 36. 70A. 170. Recreational |and nmust have playing fields and
supporting facilities existing before July 1, 2004, for sports played
on grass playing fields.

((25))) (18) "Rural character" refers to the patterns of |and use
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and devel opnment established by a county in the rural elenent of its
conpr ehensi ve pl an:

(a) In which open space, the natural |andscape, and vegetation
predom nate over the built environnent;

(b) That foster traditional rural lifestyles, rural - based
econom es, and opportunities to both Iive and work in rural areas;

(c) That provide visual |andscapes that are traditionally found in
rural areas and conmuniti es;

(d) That are conpatible with the use of the land by wldlife and
for fish and wildlife habitat;

(e) That reduce the inappropriate conversion of undevel oped |and
into sprawing, |owdensity devel opnent;

(f) That generally do not require the extension of wurban
gover nnental services; and

(g) That are consistent with the protection of natural surface
wat er flows and ground water and surface water recharge and di scharge
ar eas.

((26))) (19) "Rural devel opnent” refers to devel opment outside the
urban growh area and outside agricultural, forest, and m neral
resource |lands designated pursuant to RCW 36.70A 170. Rur a
devel opnent can consist of a variety of uses and residential densities,
including clustered residential developnent, at l|evels that are
consistent wth the preservation of rural character and the
requirenments of the rural elenment. Rural devel opnent does not refer to
agriculture or forestry activities that my be conducted in rural
ar eas.

((6+H)) (20) "Rural governnental services" or "rural services"
i nclude those public services and public facilities historically and
typically delivered at an intensity usually found in rural areas, and
may include donestic water systens, fire and police protection
services, transportation and public transit services, and other public
utilities associated with rural devel opnent and normal ly not associ at ed
W th urban areas. Rural services do not include storm or sanitary
sewers, except as otherw se authorized by RCW 36. 70A. 110(4).

((28y)) (21) "Urban grow h" refers to growmh that nmakes intensive
use of land for the location of buildings, structures, and inperneable
surfaces to such a degree as to be inconpatible with the primary use of
| and for the production of food, other agricultural products, or fiber,

p. 5 HB 2213



© 00 N O Ol WDN P

W WNNNNMNNNMNNMNNNNRRRRRRERLERPRPR
P O © 0 N U WNEROOOO-NOOOUDAWRINIERO

32
33
34
35
36
37

or the extraction of mneral resources, rural uses, rural devel opnent,
and natural resource |ands designated pursuant to RCW 36.70A.170. A
pattern of nore intensive rural developnent, as provided in RCW
36. 70A. 070(5) (d), is not urban grow h. Wien allowed to spread over
wi de areas, wurban growh typically requires wurban governnenta
services. "Characterized by urban growh" refers to | and havi ng urban
growh located on it, or to land located in relationship to an area
Wi th urban gromh on it as to be appropriate for urban grow h.

((29Y)) (22) "Urban growt h areas" nmeans those areas designhated by
a county pursuant to RCW 36. 70A. 110.

((26y)) (23) "Urban governnental services" or "urban services"
i nclude those public services and public facilities at an intensity
historically and typically provided in cities, specifically including
storm and sanitary sewer systens, donestic water systens, street
cleaning services, fire and police protection services, public transit
services, and other public utilities associated with urban areas and
normal Iy not associated with rural areas.

((2)) (24) "wetland® or "wetlands" neans areas that are
i nundat ed or saturated by surface water or ground water at a frequency
and duration sufficient to support, and that under normal circunstances
do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wtlands generally include swanps, marshes,

bogs, and simlar areas. Wet | ands do not include those artificial
wetl ands intentionally created from nonwetland sites, including, but
not limted to, irrigation and drainage ditches, grass-lined swales,

canals, detention facilities, wastewater treatnent facilities, farm
ponds, and | andscape anenities, or those wetlands created after July 1,
1990, that were unintentionally created as a result of the construction
of a road, street, or highway. Wetlands may include those artificial
wetlands intentionally created from nonwetland areas created to
mtigate conversion of wetlands.

Sec. 3. RCW36. 70A. 060 and 2005 ¢ 423 s 3 are each anended to read
as follows:

(1) (a) Except as provided in RCW36. 70A. 1701, each county that is
requi red or chooses to plan under RCW 36. 70A. 040, and each city within
such county, shall adopt devel opnent regul ati ons on or before Septenber
1, 1991, to assure the conservation of agricultural, forest, and
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m neral resource |ands designated under RCW 36. 70A. 170. Regul ati ons
adopt ed under this subsection may not prohibit uses legally existing on
any parcel prior to their adoption and shall remain in effect until the
county or city adopts developnent regulations pursuant to RCW
36. 70A. 040. Such regulations shall assure that the use of |ands
adj acent to agricultural, forest, or mneral resource |ands shall not
interfere with the continued use, in the accustonmed manner and in
accordance with best managenent practices, of these designated |ands
for the production of food, agricultural products, or tinber, or for
the extraction of mnerals.

(b) Counties and cities shall require that all plats, short plats,
devel opnent permts, and building permts issued for devel opnent
activities on, or within five hundred feet of, |ands designated as
agricultural lands, forest |lands, or mneral resource |ands, contain a
notice that the subject property is wthin or near designated
agricultural lands, forest |lands, or mneral resource |ands on which a
variety of commercial activities may occur that are not conpatible with
residential devel opnent for certain periods of limted duration. The
notice for mneral resource |lands shall also informthat an application
mght be nmade for mning-related activities, including m ning,
extraction, washing, crushing, stockpiling, blasting, transporting, and
recycling of mnerals.

(2) Except as provided in section 5 of this act, each county and
city shall adopt devel opnent regulations that protect critical areas
that are required to be designated under RCW 36. 70A. 170. For counties
and cities that are required or choose to plan under RCW 36. 70A. 040,
such devel opnent regul ati ons shall be adopted on or before Septenber 1
1991. For the remai nder of the counties and cities, such devel opnent
regul ati ons shall be adopted on or before March 1, 1992.

(3) Such counties and cities shall review these designations and
devel opnment regul ati ons when adopting their conprehensive plans under
RCW 36. 70A. 040 and inplenenting devel opnent regulations under RCW
36. 70A. 120 and may alter such designations and devel opnent regul ati ons
to insure consistency.

(4) Forest land and agricultural land | ocated within urban growth
areas shall not be designated by a county or city as forest |and or
agricultural land of Ilong-term comercial significance under RCW
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36. 70A. 170 unless the city or county has enacted a program aut hori zi ng
transfer or purchase of devel opnent rights.

Sec. 4. RCW36. 70A. 280 and 2003 ¢ 332 s 2 are each anended to read
as follows:

(1) A growh managenent hearings board shall hear and determ ne
only those petitions alleging either:

(a) That a state agency, county, or city planning under this
chapter is not in conpliance with the requirenents of this chapter,
chapter 90.58 RCW as it relates to the adoption of shoreline master
prograns or amendnents thereto, or chapter 43.21C RCWas it relates to
pl ans, devel opnent regulations, or amendnents, adopted under RCW
36. 70A. 040 or chapter 90.58 RCW___ A board, however, may only hear and
determine a petition related to agricultural activities occurring on
agricultural lands wunder this subsection if the parties have
participated in nediation services provided by the departnent under RCW
36. 70A. 190; or

(b) That the twenty-year growh managenent planning popul ation
proj ections adopted by the office of financial management pursuant to
RCW 43. 62. 035 shoul d be adj ust ed.

(2) Petitions alleging nonconpliance with devel opnent regulations
that protect critical areas as they relate to agricultural activities
occurring on agricultural land are subject to section 5 of this act.

(3) Apetition may be filed only by: (a) The state, or a county or
city that plans under this chapter; (b) a person who has partici pated
orally or in witing before the county or city regarding the matter on
which a review is being requested; (c) a person who is certified by the
governor wthin sixty days of filing the request with the board; or (d)
a person qualified pursuant to RCW 34. 05. 530.

((3»)) (4) For purposes of this section "person" neans any
i ndividual, partnership, corporation, association, state agency,
governnental subdivision or unit thereof, or public or private
organi zation or entity of any character.

((4)) (5) To establish participation standing under subsection
((2)) (3)(b) of this section, a person nust show that his or her
participation before the county or city was reasonably related to the
person's issue as presented to the board.
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((65))) (B6) Wien considering a possible adjustnment to a growh
managenent pl anni ng popul ation projection prepared by the office of
financi al managenent, a board shall consider the inplications of any
such adjustnent to the population forecast for the entire state.

The rationale for any adjustnment that is adopted by a board nust be
docunmented and filed with the office of financial managenent within ten
wor ki ng days after adoption.

If adjusted by a board, a county growh nanagenent planning
popul ation projection shall only be used for the planning purposes set
forth in this chapter and shall be known as a "board adjusted
popul ation projection”. None of these changes shall affect the
official state and county popul ation forecasts prepared by the office
of financial managenent, which shall continue to be used for state
budget and pl anni ng pur poses.

NEW SECTION. Sec. 5. A new section is added to chapter 36. 70A RCW
to read as foll ows:

(1) Devel opnent regul ati ons adopted under RCW 36. 70A. 060(2) may not
prohibit or otherwise |imt agricultural activities occurring on
agricultural lands if:

(a) The agricultural activities occurring on agricultural |and are
consistent wwth a farmplan for the parcels on which the agricultural
activities are occurring;

(b) The applicable farm plan has been filed with and approved by
the county in which the agricultural land is |ocated;

(c) The applicable farm plan provides a level of protection to
critical areas that is at |east equal to the level of protection the
jurisdiction otherwise requires through its devel opment regulations
under RCW 36. 70A. 060(2) for critical areas l|located on agricultura
| ands; and

(d) The landowner or operator waives the exenption from public
di scl osure provided under RCW 42.56.270(17) for the applicable farm
pl an.

(2) Wth regard to a petition under RCW 36.70A. 280 all eging
nonconpl i ance wi th devel opnent regul ations that protect critical areas
as they relate to agricultural activities occurring on agricultura
| ands:
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(a) A board may not hear or determne such a petition if the
agricultural activities occurring on agricultural lands are in
conpliance with the requirenents in subsection (1) of this section;

(b) A board may only hear and determ ne such a petition:

(1) If the agricultural activities occurring on agricultural |ands
are not in conpliance with the requirenents in subsection (1) of this
section; and

(ii1) The parties have participated in nediation services provided
by the departnent under RCW 36. 70A. 190.

(3) As wused in this section, "agricultural ||and" neans those
specific land areas on which agricultural activities are conducted.

Sec. 6. RCW36.70A. 190 and 1991 sp.s. ¢ 32 s 3 are each anended to
read as foll ows:

(1) The departnent shall establish a program of technical and
financial assistance and incentives to counties and cities to encourage
and facilitate the adoption and inplenentation of conprehensive pl ans
and devel opnent regul ati ons throughout the state.

(2) The departnent shall develop a priority list and establish
funding levels for planning and technical assistance grants both for
counties and cities that plan under RCW 36. 70A. 040. Priority for
assi stance shall be based on a county's or city's population growth
rates, commercial and industrial devel opnent rates, the existence and
quality of a conprehensive plan and devel opnent regul ati ons, and ot her
rel evant factors.

(3) The departnment shall develop and adm nister a grant programto
provide direct financial assistance to counties and cities for the
preparation of conprehensive plans under this chapter. The departnent
may establish provisions for county and city matching funds to conduct
activities under this subsection. Grants may be expended for any
purpose directly related to the preparation of a county or city
conprehensive plan as the county or city and the departnent may agree,
including, without limtation, the conducting of surveys, inventories
and other data gathering and nanagenent activities, the retention of
pl anni ng consultants, contracts with regional councils for planning and
rel ated services, and other related purposes.

(4) The departnent shall establish a program of technical
assi st ance:
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(a) Uilizing departnment staff, the staff of other state agencies,
and the technical resources of counties and cities to help in the
devel opnent of conprehensive plans required under this chapter. The
techni cal assistance may include, but not be [imted to, nodel |and use
ordi nances, regional education and training prograns, and information
for local and regional inventories; and

(b) Adopting by rule procedural criteria to assist counties and
cities in adopting conprehensive plans and devel opnent regul ati ons t hat
nmeet the goals and requirenents of this chapter. These criteria shal
reflect regional and local variations and the diversity that exists
anong different counties and cities that plan under this chapter.

(5) The departnent shall provide nediation services to resolve
di sputes between: (a) Counties and cities regarding, anong other
t hi ngs, coordi nation of regional issues and designation of urban growth
areas; (b) counties, cities, and other persons regarding the
application of developnent requlations that protect critical areas to
agricultural activities occurring on agricultural lands; and (c)
counties, cities, and other persons regarding alleged nonconpliance
with requirenents of the statutes naned in RCW 36. 70A. 280(1)(a) that
relate to agricultural activities occurring on agricultural |ands.

(6) The departnent shall provide planning grants to enhance citizen
partici pation under RCW 36. 70A. 140.

NEW SECTION. Sec. 7. (1)(a) A joint legislative task force on
devel opnent regulations and agricultural lands is established, wth
menbers as provided in this subsection.

(i) The president of the senate shall appoint two nenbers from each
of the two | argest caucuses of the senate.

(i1) The speaker of the house of representatives shall appoint two
menbers from each of the tw |argest caucuses of the house of
representatives.

(b) The office of financial managenent and the departnent of
comunity, trade, and econom c developnent shall each mintain a
liaison representative who shall be a nonvoting nenber. Each agency
shal | cooperate with the task force and provide such information as the
cochairs may reasonably request.

(c) The task force shall choose its cochairs from anong its
menbers.

p. 11 HB 2213
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(2) Legislative nenbers of the task force shall be reinbursed for
travel expenses in accordance with RCW 44, 04. 120.

(3) The expenses of the task force shall be paid jointly by the
senate and the house of representatives. Task force expenditures are
subject to approval by the senate facilities and operations conmttee
and the house of representatives executive rules conmttee, or their
successor conmttees.

(4) Staff support shall be provided by the senate commttee
services and the house of representatives office of programresearch.

(5) The task force may contract with additional persons who have
specific technical expertise if such expertise is necessary to carry
out the work of the task force. Such a contract may be entered into
only if an appropriation is specifically provided for this purpose.

(6) (a) Beginning July 1, 2007, the task force shall work with the
Ruckel shaus center to design and carry out a process to identify issues
that cause conflicts between agricultural activities occurring on
agricultural land and devel opnent regulations that protect critica
areas. Such issues may include, but are not limted to, an assessnent
of :

(i) The degree to which local critical areas ordinances limt or
nmodi fy currently existing agricultural activities on agricultural |and;

(1i) Issues that have driven the |egal challenges that have cone
before the growth managenent hearings boards and the courts;

(iii1) Performance-based nethods for reaching environnmental goals of
critical areas ordinances while allowng agricultural activities on
agricultural land to continue;

(iv) Technical assistance available to Ilocal governnents in
resolving land use disputes involving agricultural activities on
agricultural |and; and

(v) Recommendations for statutory changes to hel p resol ve di sputes.

(b) The task force and the center shall involve stakeholders from
di verse perspectives in the process, including but not limted to
representatives of counties, cities, the agriculture industry, the
environmental community, Native American tribes, and state agencies.

(c) By January 1, 2008, the task force shall submt a progress
report to the governor and the appropriate commttees of the
| egislature identifying issues, initial recommendations, and a plan for
t he work remai ni ng.

HB 2213 p. 12
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(d) By Cctober 1, 2008, the task force and the center shall report
to the governor and the appropriate conmttees of the legislature its
findi ngs and recommendati ons for resolving or reducing these conflicts,
including statutory changes for consideration during the 2009
| egi sl ative session.

(7) This section expires June 30, 20009.

~-- END ---
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