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H 1469. 2

HOUSE BI LL 2083

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on
By Representatives Conway and Chase

Read first tinme 02/17/2005. Referred to Commttee on Comrmerce & Labor.

AN ACT Relating to industrial insurance, but only with respect to
provi ding for an onbudsprogram and revising the self-insurance program
amendi ng RCW 51.14.120, 51.14.130, 51.32.055, 51.32.055, 51.14.080,
51.14.140, 51.28.070, 51.48.017, 51.48.025, 51.48.080, and 51.44. 150;
adding new sections to chapter 51.04 RCW adding new sections to
chapter 51.14 RCW adding new sections to chapter 51.48 RCW creating
a new section; recodifying RCW 51.32.190, 51.32.195, and 51.32.200;
prescribing penalties; providing an effective date; and providing an
expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART | - QOVBUDSPROGRAM

NEW SECTION. Sec. 1. A new section is added to chapter 51.04 RCW
to read as foll ows:

(1) The workers' conpensation onbudsprogram is created to
facilitate the early and successful resolution of industrial insurance
claims in an informal and cooperative environnment which benefits the
injured worker, the enployer, and the departnent. To carry out its
pur pose, the onmbudsprogram shall:
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(a) Provide accurate, tinely, and objective information wthout
charge to injured workers and enployers covered under this title,
i ncludi ng providing counseling on workers' and enployers' rights and
responsibilities and individual counseling on specific clainms under
this title. At the request of an injured worker, the onbudsprogram
shall assist the injured worker in every phase of the industrial
i nsurance process, fromclaimfiling to claim closure, but shall not
assist an injured worker before the board of industrial insurance

appeals or the courts. The assistance that may be offered shall
i nclude intervention on behalf of injured workers with the departnent
and/ or the enployer. Such intervention shall include filing protest

letters, providing voluntary nediation, advising workers of rights and
entitlenents under this title, and assisting the worker in every phase
of an industrial insurance claim

(b) Work with the departnent to devel op and inplenent solutions to
common, recurring problenms identified in the course of providing
i ndi vi dual counseling under (a) of this subsection;

(c) Provide workshops and education prograns for workers
conpensation practitioners, worker representatives, enployers, and
other interested parties, covering issues such as proper clains filing
procedures, workers' and enployers' rights and responsibilities, and
return-to-work requirenents;

(d) As requested by | abor or managenent, encourage and facilitate
| abor / managenent cooperation that pronotes higher safety awareness,
expedites return to work options, and reduces barriers between | abor
and nmanagenent ;

(e) Support departnent initiatives and prograns designed to
facilitate effective communication and conflict resolution for workers
and enpl oyers;

(f) Miintain a tracking system approved by the director or
director's designee, that records the nunber and geographic |ocation of
cl ai mants served, the issues encountered, and any other data identified
by the onbudsperson;

(g) Devel op and provide the director and the onbudsprogram advi sory
commttee wiwth an annual plan for conpleting the program s activities;

(h) Make reports on the programis activities to the director and
t he onbudsprogram advi sory conm ttee, as requested; and
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(1) Make recommendations to the governor and director based on the
programis activities and findings that address system c and pervasive
problems within the industrial insurance system The departnent nust
review and report its response to the recommendati ons to the governor,
| egi sl ature, onbudsprogram  advi sory comm ttee, and wor ker s
conpensati on advisory commttee.

(2)(a) The governor shall appoint an onbudsperson responsible for
adm nistering the onbudsprogram from a list of at l|east three
nom nations submtted by an organization, statewde in scope, which
through its affiliates represents a cross section and a majority of the
organi zed | abor of this state. The person appoi nted as onbudsperson
shall hold office for a termof five years and shall continue to hold
office until reappointed or until his or her successor is appointed.
The governor may renove the onbudsperson only for neglect of duty,
m sconduct, or inability to perform his or her duties. Any vacancy
must be filled by simlar appointnment for the remainder of the
unexpired term

(b)(i) The onbudsperson may hire such staff as he or she deens
necessary to carry out the mssion of the onbudsprogram including
hiring qualified clainms adjudicators, hiring or contracting for access
to legal counsel, and hiring support staff to respond to inquiries and
cl ai m speci fic issues.

(ti) In any fiscal year, the level of full-time equivalent
enpl oyees authorized for the onbudsprogram nust be at a |evel that
permts the onbudsprogram to maintain staffing levels that are, on a
per claim basis, no less than the staffing levels generally found in
t he organi zations that provide clainms managenent functions for self-
i nsurers. The director shall make determinations of the full-tine
equivalent levels required by this subsection and report such
determnations to the office of financial managenent in departnent
budget submttals.

(3) The director shall appoint an onmbudsprogram advi sory commttee

conposed of nenbers representing the follow ng: Three nenbers
representing the departnent; two nenbers representing |abor; and two
menbers representing business. The advisory conmmttee nust neet at
| east quarterly. The advisory commttee will review the programs

performance and advise the departnment and the program on issues that
may arise regardi ng the program or program perfornance.

p. 3 HB 2083



~N o oA WODN R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(4) The department shall maintain at |east two departnent staff
liaisons to the onbudsprogram one a senior |evel clains adjudicator
and one fromthe self-insurance section.

(5) The onbudsprogram shall be funded equally fromthe nedical aid
fund and the accident fund, with an assessnent inposed on and coll ected
from self-insurers to pay their pro rata share of the progranms
adm ni strative costs.

PART |1 - SELF-1NSURER CLAI M5 ADM NI STRATI ON AUTHORI TY

NEW SECTION. Sec. 2. A new section is added to chapter 51.14 RCW
to read as foll ows:

(1) A self-insurer is authorized to issue the follow ng orders
subject to the requirenents of this section

(a) dains allowance orders. Any order denying a claim or
regardi ng segregation of conditions unrelated to the industrial injury
or occupational disease may be issued only by the departnent;

(b) Cainms closure orders as authorized in RCW51.32.055. |If the
self-insurer issues a closing order that includes an award for
permanent partial disability, the self-insurer nust pay the pernmanent
partial disability award within fourteen days after the date on which
the order was communi cated to the worker;

(c) Wage orders pursuant to RCW51.08.178; and

(d) Oders termnating tenporary total disability benefits or
denyi ng nedical treatnent. A self-insurer is not authorized to
termnate tenporary total disability paynents or deny nedical treatnent
until the self-insurer issues an order conplying with this section.

(2)(a) Wien a self-insurer issues an order under subsection (1)(a),
(c), or (d) of this section, the order nust be communicated to both the

claimant and the departnment self-insurance section. Copi es of all
docunents, including any cal cul ations, used or relied on by the self-
insurer in issuing the order nust be enclosed with the order. The

claimant nust also receive a standardi zed panphlet approved by the
departnment that sets forth the claimant's protest and appeals rights
under this title, wth a detachable postcard addressed to the
departnment which may be used by the claimant to file a protest.

(b) If the claimant files a protest with the departnent under this
section:
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(1) Wthin five days after the protest is filed, the departnent
must notify the self-insurer and, within ten days after the date on
whi ch the notice was communi cated to the self-insurer, the self-insurer
must forward a conplete copy of the claimant's claim file to the
depart nent;

(ii1) The self-insurer's order nust be held in abeyance. The
departnment shall review the order and, within forty-five days after the
date the protest was filed, enter a further determ native order as
provided for in RCW51.52.050. However, this forty-five day limtation
on the review period may be waived by the claimant, and, if waived, the
department nust enter the further determ native order within seventy-
five days after the date that the protest was filed; and

(tit) If the departnment vacates or nodifies the self-insurer's
order, the self-insurer nust conply with the departnment's order within
ten days after the date on which the vacation or nodification order was
communi cated to the self-insurer. If a self-insurer files an appeal of
the departnent order with the board of industrial insurance appeals,
t he appeal shall not act as a stay, and the self-insurer nust pay al
benefits ordered by the departnent pending a final determ nation by the
board or a court. If the self-insurer prevails in its appeal, the
benefits paid may be recouped pursuant to RCW51. 32. 240.

(c) I'f no protest or appeal to the self-insurer's order is tinely
filed under this title, the order becones final and has the sane force
and effect as a departnent order that has becone final under RCW
51. 52. 050.

(3)(a) If a self-insurer is assessed two or nore penalties under
section 10 of this act in any individual claimunder this title, the
self-insurer shall lose its right to adjudicate that claim and the
departnment nust pronptly intervene and adm nister the claim

(b) If a self-insurer is assessed a penalty for a level two
violation or, within one year, penalties for two | evel one violations
under section 10 of this act, the self-insurer may not issue orders
under this section for a period of twenty-four consecutive nonths
beginning on the date the departnent determ nes, and the departnent
must pronptly intervene and adm nister the clains during that period.

Sec. 3. RCWH51.14.120 and 2001 ¢ 152 s 1 are each anended to read
as foll ows:
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(1) The self-insurer shall provide, when authorized under RCW
51.28.070, a copy of the enployee's claim file at no cost wthin
fifteen days of receipt of a request by the enployee or the enpl oyee's
representative, and shall provide the physician performng an
exam nation with all relevant nedical records fromthe worker's claim
file, but only to the extent required of the departnment under RCW
51.36.070. If the self-insured enployer determ nes that rel ease of the
claimfile to an unrepresented worker in whole or in part, may not be
in the worker's best interests, the enployer nust submt a request for
denial with an explanation along with a copy of that portion of the
claimfile not previously provided wthin twenty days after the request
from the worker. In the case of second or subsequent requests, a
reasonabl e charge for copying may be nade. The self-insurer shall
provide the entire contents of the claimfile unless the request is for
only a particular portion of the file. Any new material added to the
claimfile after the initial request shall be provided under the sane
terms and conditions as the initial request.

(2) The self-insurer shall transmt notice to the departnment of any
protest or appeal by an enployee relating to the adm nistration of an
industrial injury or occupational disease claim under this chapter
within five working days of receipt. The date that the protest or
appeal is received by the self-insurer shall be deened to be the date
the protest is received by the departnent for the purpose of RCW
51. 52. 050.

(3) The self-insurer shall submt a nedical report with the request
for closure of a claim if the self-insurer nmakes a request for claim
cl osure under this chapter

Sec. 4. RCW 51. 14. 130 and 1993 ¢ 122 s 3 are each anended to read
as foll ows:

The self-insurer shall request allowance, or 1issue an order
allowing a claim or request denial of a claimwithin ((si<y)) thirty
days fromthe date that the claimis filed. |If the self-insurer fails

to act within ((sb&y)) thirty days, the departnent shall pronptly
i ntervene and adj udicate the claim

Sec. 5. RCW 51. 32. 055 and 2004 ¢ 65 s 8 are each anended to read
as foll ows:
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(1) One purpose of this title is to restore the injured worker as
nearly as possible to the condition of self-support as an abl e-bodi ed
wor ker . Benefits for permanent disability shall be determ ned under
the director's supervision, except as otherwise authorized in
subsection (9) or (10) of this section, only after the injured worker's
condi tion becones fixed.

(2) Al determ nations of permanent disabilities shall be made by
the departnment, except as otherw se authorized in subsection (9) or
(10) of this section. Either the worker, enployer, or self-insurer nmay
make a request or the inquiry may be initiated by the director or, as
aut horized in subsection (9) or (10) of this section, by the self-
i nsurer on the director or the self-insurer's own notion.
Determ nations shall be required in every instance where permnent
disability is likely to be present. Al'l medical reports and other
pertinent information in the possession of or under the control of the
enpl oyer or, if the self-insurer has nmade a request to the departnent,
in the possession of or under the control of the self-insurer shall be
forwarded to the director with the request.

(3) A request for determnation of permanent disability shall be
exam ned by the departnment or, if authorized in subsection (9) or (10)
of this section, the self-insurer, and the departnent shall issue an
order in accordance wth RCW 51.52.050 or, in the case of a self-
i nsured enployer, the self-insurer may: (a) Enter a witten order,
comuni cated to the worker and the departnent self-insurance section in
accordance with subsection (9) or (10) of this section, as applicable;
or (b) request the departnent to issue an order in accordance wth RCW
51. 52. 050.

(4) The departnment or, in cases authorized in subsection (9) or
(10) of this section, the self-insurer may require that the worker
present hinmself or herself for a special nedical exam nation by a
physi ci an or physicians sel ected by the departnment, and the depart nent
or, in cases authorized in subsection (9) or (10) of this section, the
self-insurer may require that the worker present hinself or herself for
a personal interview The costs of the examnation or interview,
i ncl udi ng paynent of any reasonable travel expenses, shall be paid by
the departnent or self-insurer, as the case may be.

(5 The director may establish a nedical bureau within the
departnment to perform nedical exam nations wunder this section.
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Physicians hired or retained for this purpose shall be grounded in
industrial nedicine and in the assessnent of industrial physical
inpairment. Self-insurers shall bear a proportionate share of the cost
of the medical bureau in a manner to be determ ned by the departnent.

(6) Wiere a dispute arises from the handling of any claim before
the condition of the injured worker beconmes fixed, the worker,
enpl oyer, or self-insurer may request the departnent to resolve the
di spute or the director may initiate an inquiry on his or her own
not i on. In these cases, the departnent shall proceed as provided in
this section and an order shall issue in accordance with RCW51. 52. 050.

(7)(a) If aclaim(i) is accepted by a self-insurer after June 30,
1986, and before August 1, 1997, (ii) involves only nmedical treatnent
and the paynent of tenporary disability conpensation under RCW
51.32.090 or only the paynent of tenporary disability conpensation
under RCW51.32.090, (iii) at the time nmedical treatnment is concl uded
does not involve permanent disability, (iv) is one with respect to
whi ch the departnment has not intervened under subsection (6) of this
section, and (v) the injured worker has returned to work with the self-
i nsured enpl oyer of record, whether at the worker's previous job or at
a j ob that has conparabl e wages and benefits, the claimmay be cl osed
by the self-insurer, subject to reporting of clains to the departnent
in a manner prescribed by departnment rul es adopted under chapter 34.05
RCW

(b) Al determ nations of permanent disability for clains accepted
under this subsection (7) by self-insurers shall be nade by the self-
i nsured section of the departnment under subsections (1) through (4) of
this section.

(c) Upon closure of a claimunder (a) of this subsection, the self-
insurer shall enter a witten order, comruni cated to the worker and the
departnment self-insurance section, which contains the follow ng
statenent clearly set forth in bold face type: "This order constitutes
notification that your claimis being closed with nedical benefits and
tenporary disability conpensation only as provided, and wth the
condition you have returned to work with the self-insured enployer. |If
for any reason you disagree with the conditions or duration of your
return to work or the mnedical benefits or the tenporary disability
conpensation that has been provided, you nmust protest in witing to the
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departnent of labor and industries, self-insurance section, wthin
si xty days of the date you received this order."

(8)(a) If aclaim(i) is accepted by a self-insurer after June 30,
1990, and before August 1, 1997, (ii) involves only nedical treatnent,
(ti1) does not involve paynment of tenporary disability conpensation
under RCW 51.32.090, and (iv) at the time nedical treatnent is
concluded does not involve permanent disability, the claim my be
closed by the self-insurer, subject to reporting of clains to the
departnent in a manner prescribed by departnent rules adopted under
chapter 34.05 RCW Upon closure of a claim the self-insurer shall
enter a witten order, communicated to the worker, which contains the
followi ng statenent clearly set forth in bold-face type: "This order
constitutes notification that your claimis being closed with nedical
benefits only, as provided. |If for any reason you disagree with this
closure, you nust protest in witing to the Departnent of Labor and
| ndustries, Oynpia, within 60 days of the date you received this
order. The departnment will then review your claimand enter a further
determ native order."

(b) Al determ nations of permanent disability for clains accepted
under this subsection (8) by self-insurers shall be nade by the self-
i nsured section of the departnent under subsections (1) through (4) of
this section.

(9(a) If a claim (i) Is accepted by a self-insurer after July
31, 1997, and before the effective date of this section; (ii)(A)
i nvol ves only nedical treatnent, or nedical treatnent and the paynent
of tenporary disability conpensation under RCW 51.32.090, and a
determ nation of permanent partial disability, if applicable, has been
made by the self-insurer as authorized in this subsection; or (B)
involves only the paynent of tenporary disability conpensation under
RCW 51. 32. 090 and a determ nation of permanent partial disability, if
appl i cable, has been nmade by the self-insurer as authorized in this
subsection; (iii) is one with respect to which the departnent has not
i ntervened under subsection (6) of this section; and (iv) concerns an
i njured worker who has returned to work with the self-insured enpl oyer
of record, whether at the worker's previous job or at a job that has
conpar abl e wages and benefits, the claim my be closed by the self-
insurer, subject to reporting of clains to the departnment in a nmanner
prescribed by departnment rul es adopted under chapter 34.05 RCW
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(b) If a physician or licensed advanced registered nurse
practitioner submts a report to the self-insurer that concl udes that
the worker's condition is fixed and stable and supports paynent of a
permanent partial disability award, and if within fourteen days from
the date the self-insurer mailed the report to the attending or
treating physician or |icensed advanced registered nurse practitioner,
the worker's attending or treating physician or |icensed advanced
regi stered nurse practitioner disagrees in witing that the worker's
condition is fixed and stable, the self-insurer nmust get a suppl enental
medi cal opinion froma provider on the departnent's approved examner's
list before closing the claim In the alternative, the self-insurer
may forward the claimto the departnent, which nust review the claim
and enter a final order as provided for in RCW51.52. 050.

(c) Upon closure of a claimunder this subsection (9), the self-
insurer shall enter a witten order, conmunicated to the worker and the
departnment self-insurance section, which contains the follow ng
statenent clearly set forth in bold-face type: "This order constitutes
notification that your claimis being closed with such nedi cal benefits
and tenporary disability conpensation as provided to date and with such
award for permanent partial disability, if any, as set forth bel ow, and
with the condition that you have returned to work with the self-insured
enpl oyer. If for any reason you disagree wth the conditions or
duration of your return to work or the nedical benefits, tenporary
di sability conpensation provided, or permanent partial disability that
has been awarded, you nust protest in witing to the Departnent of
Labor and Industries, Self-Insurance Section, within sixty days of the
date you received this order. |If you do not protest this order to the
departnent, this order will becone final."

(d) Al determ nations of permanent partial disability for clains
accepted by self-insurers under this subsection (9) nay be made by the
self-insurer or the self-insurer may request a determ nation by the
self-insured section of the departnent. Al determ nations shall be
made under subsections (1) through (4) of this section.

(10)(a) A claimthat is accepted by a self-insurer on or after the
effective date of this section my be closed by the self-insurer,
subject to reporting of clains to the departnment in a manner prescribed
by departnment rules adopted under chapter 34.05 RCW

HB 2083 p. 10
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(b)(i) Upon closure of a claim under this subsection (10), the
self-insurer shall enter a witten order, communicated to the worker
and the departnent self-insurance section, that contains the follow ng
statenent clearly set forth in bold-face type: "This order constitutes
notification that your claimis being closed with such nedical benefits

and tenporary disability conpensation as provided to date and with such

award for permanent partial disability, if any, as set forth below |f
for any reason you disagree with the nedical benefits or tenporary
disability conpensation provided, or pernanent partial disability that
has been awarded, you nust protest in witing to the Departnent of
Labor and Industries, Self-Insurance Section, within sixty days of the
date you received this order. If you do not protest this order to the
departnent, this order will becone final."

(i1) Copies of all docunents, including any calculations, used or
relied on by the self-insurer in issuing the order nust be enclosed
with the order. The clainmant nust also receive a standardi zed panphl et

approved by the departnent that sets forth the claimant's protest and
appeals rights under this title, with a detachable postcard addressed
to the departnent that nmay be used by the claimant to file a protest.

(c) All determ nations of permanent partial disability for clains
accepted by self-insurers under this subsection (10) may be nade by the
self-insurer, or the self-insurer nay request a determ nation by the
self-insured section of the departnent. All determ nations shall be
made under subsections (1) through (4) of this section.

(11)(a)(i) If the department receives a protest of an order issued
by a self-insurer under subsections (7) through ((£2-)) (10) of this
section, the self-insurer's closure order nmust be held in abeyance.
The departnent shall review the claimclosure action and, within forty-

five days after the date the protest was filed, enter a further
determ native order as provided for in RCW 51.52.050. However, this
forty-five day limtation on the review period may be waived by the
claimant, and, if waived, the departnent nust enter the further
determ native order within seventy-five days after the date that the
protest was fil ed.

(ii) If the departnment vacates or nodifies the self-insurer's
order, the self-insurer nust conply with the departnent's order within
ten days after the date on which the vacation or nodification order was
communi cated to the self-insurer. If a self-insurer files an appeal of
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the departnent's order with the board of industrial insurance appeals,
the appeal shall not act as a stay, and the self-insurer nust pay all
benefits ordered by the departnent pending a final determ nation by the
board or a court. If the self-insurer prevails in its appeal, the
benefits paid may be recouped pursuant to RCW51. 32. 240.

(b) If no protest is tinely filed, the closing order issued by the
self-insurer shall becone final and shall have the sanme force and
effect as a departnent order that has becone final under RCWS51. 52. 050.

() (@(12) If wthin tw years of claim closure under
subsections (7) through ((9y)) (10) of this section, the departnent
determ nes that the self-insurer has made paynent of benefits because
of clerical error, mstake of identity, or innocent m srepresentation
or the departnent discovers a violation of the conditions of claim
closure, the departnment nmay require the self-insurer to correct the
benefits paid or payable. This subsection ((£+8-)) does not |[imt in
any way the application of RCW51. 32. 240.

((+2)) (13) For the purposes of this section, "conparable wages
and benefits" nmeans wages and benefits that are at |east ninety-five
percent of the wages and benefits received by the worker at the tine of
injury.

Sec. 6. RCWA51.32.055 and 1997 ¢ 416 s 1 are each anended to read
as follows:

(1) One purpose of this title is to restore the injured worker as
nearly as possible to the condition of self-support as an abl e-bodi ed
wor ker . Benefits for permanent disability shall be determ ned under
the director's supervision, except as otherwise authorized in
subsection (9) or (10) of this section, only after the injured worker's
condi tion becones fixed.

(2) Al determ nations of permanent disabilities shall be made by
the departnment, except as otherw se authorized in subsection (9) or
(10) of this section. Either the worker, enployer, or self-insurer nmay
make a request or the inquiry may be initiated by the director or, as
aut horized in subsection (9) or (10) of this section, by the self-
i nsurer on the director or the self-insurer's own notion.
Determ nations shall be required in every instance where permnent
disability is likely to be present. Al'l medical reports and other
pertinent information in the possession of or under the control of the
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enpl oyer or, if the self-insurer has made a request to the departnent,
in the possession of or under the control of the self-insurer shall be
forwarded to the director with the request.

(3) A request for determ nation of permanent disability shall be
exam ned by the departnent or, if authorized in subsection (9) or (10)
of this section, the self-insurer, and the departnent shall issue an
order in accordance wth RCW 51.52.050 or, in the case of a self-
i nsured enployer, the self-insurer may: (a) Enter a witten order,
comuni cated to the worker and the departnent self-insurance section in
accordance with subsection (9) or (10) of this section, as applicable;
or (b) request the departnent to issue an order in accordance with RCW
51. 52. 050.

(4) The departnment or, in cases authorized in subsection (9) or
(10) of this section, the self-insurer may require that the worker
present hinself or herself for a special nedical exam nation by a
physi ci an or physicians sel ected by the departnment, and the depart nent
or, in cases authorized in subsection (9) or (10) of this section, the
self-insurer may require that the worker present hinself or herself for
a personal interview The costs of the examnation or interview,
i ncl udi ng paynent of any reasonable travel expenses, shall be paid by
the departnent or self-insurer, as the case may be.

(5 The director may establish a nedical bureau within the
departnment to perform nedical exam nations wunder this section.
Physicians hired or retained for this purpose shall be grounded in
industrial nedicine and in the assessnent of industrial physical
inpairment. Self-insurers shall bear a proportionate share of the cost
of the medical bureau in a manner to be determ ned by the departnent.

(6) Wiere a dispute arises from the handling of any claim before
the condition of +the injured worker beconmes fixed, the worker,
enpl oyer, or self-insurer may request the departnent to resolve the
di spute or the director may initiate an inquiry on his or her own
not i on. In these cases, the departnent shall proceed as provided in
this section and an order shall issue in accordance with RCW51. 52. 050.

(7)(a) If aclaim(i) is accepted by a self-insurer after June 30,
1986, and before August 1, 1997, (ii) involves only nedical treatnent
and the paynent of tenporary disability conpensation under RCW
51.32.090 or only the paynent of tenporary disability conpensation
under RCW51.32.090, (iii) at the time nmedical treatnment is concl uded
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does not involve permanent disability, (iv) is one with respect to
whi ch the departnent has not intervened under subsection (6) of this
section, and (v) the injured worker has returned to work with the self-
i nsured enpl oyer of record, whether at the worker's previous job or at
a job that has conparabl e wages and benefits, the claimmay be cl osed
by the self-insurer, subject to reporting of clains to the departnent
in a manner prescribed by departnment rul es adopted under chapter 34.05
RCW

(b) Al determ nations of permanent disability for clains accepted
under this subsection (7) by self-insurers shall be nade by the self-
i nsured section of the departnment under subsections (1) through (4) of
this section.

(c) Upon closure of a claimunder (a) of this subsection, the self-
insurer shall enter a witten order, comruni cated to the worker and the
departnment self-insurance section, which contains the follow ng
statenent clearly set forth in bold face type: "This order constitutes
notification that your claimis being closed with nedical benefits and
tenporary disability conpensation only as provided, and wth the
condition you have returned to work with the self-insured enployer. |If
for any reason you disagree with the conditions or duration of your
return to work or the medical benefits or the tenporary disability
conpensation that has been provided, you nmust protest in witing to the
departnent of labor and industries, self-insurance section, wthin
si xty days of the date you received this order."

(8)(a) If aclaim(i) is accepted by a self-insurer after June 30,
1990, and before August 1, 1997, (ii) involves only nedical treatnent,
(ti1) does not involve paynment of tenporary disability conpensation
under RCW 51.32.090, and (iv) at the tinme nedical treatnent is
concluded does not involve permanent disability, the claim my be
closed by the self-insurer, subject to reporting of clains to the
departnment in a manner prescribed by departnent rules adopted under
chapter 34.05 RCW Upon closure of a claim the self-insurer shall
enter a witten order, comrunicated to the worker, which contains the
followi ng statenent clearly set forth in bold-face type: "This order
constitutes notification that your claimis being closed w th nedical
benefits only, as provided. |If for any reason you disagree with this
closure, you nust protest in witing to the Departnent of Labor and
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| ndustries, Oynpia, within 60 days of the date you received this
order. The departnment will then review your claimand enter a further
determ native order."

(b) Al determ nations of permanent disability for clains accepted
under this subsection (8) by self-insurers shall be nade by the self-
i nsured section of the departnent under subsections (1) through (4) of
this section.

(9(a) If a claim (i) Is accepted by a self-insurer after July
31, 1997, and before the effective date of this section; (ii)(A)
i nvol ves only nedical treatnment, or nedical treatnent and the paynent
of tenporary disability conpensation under RCW 51.32.090, and a
determ nation of permanent partial disability, if applicable, has been
made by the self-insurer as authorized in this subsection; or (B)
involves only the paynent of tenporary disability conpensation under
RCW 51. 32. 090 and a determ nation of permanent partial disability, if
appl i cable, has been nmade by the self-insurer as authorized in this
subsection; (iii) is one with respect to which the departnent has not
i ntervened under subsection (6) of this section; and (iv) concerns an
i njured worker who has returned to work with the self-insured enpl oyer
of record, whether at the worker's previous job or at a job that has
conpar abl e wages and benefits, the claim my be closed by the self-
insurer, subject to reporting of clains to the departnment in a manner
prescribed by departnment rul es adopted under chapter 34.05 RCW

(b) If a physician submts a report to the self-insurer that
concl udes that the worker's condition is fixed and stable and supports
paynent of a permanent partial disability award, and if within fourteen
days fromthe date the self-insurer mailed the report to the attending
or treating physician, the worker's attending or treating physician
disagrees in witing that the worker's condition is fixed and stabl e,
the self-insurer nust get a supplenental nedical opinion from a
provider on the departnent's approved examner's |ist before closing
the claim 1In the alternative, the self-insurer may forward the claim
to the departnent, which nust review the claimand enter a final order
as provided for in RCW51. 52. 050.

(c) Upon closure of a claimunder this subsection (9), the self-
insurer shall enter a witten order, comruni cated to the worker and the
departnment self-insurance section, which contains the follow ng
statenent clearly set forth in bold-face type: "This order constitutes

p. 15 HB 2083



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNMNMNMNMNNNMNPEPPRPPERPPRPPRPERPEPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O P~ wWwDNNEe o

notification that your claimis being closed with such nedi cal benefits
and tenporary disability conpensation as provided to date and with such
award for permanent partial disability, if any, as set forth bel ow, and
with the condition that you have returned to work with the self-insured
enpl oyer. If for any reason you disagree wth the conditions or
duration of your return to work or the nedical benefits, tenporary
di sability conpensation provided, or permanent partial disability that
has been awarded, you nust protest in witing to the Departnent of
Labor and Industries, Self-Insurance Section, within sixty days of the
date you received this order. |If you do not protest this order to the
departnent, this order will becone final."

(d) Al determ nations of permanent partial disability for clains
accepted by self-insurers under this subsection (9) nay be nmade by the
self-insurer or the self-insurer may request a determ nation by the
self-insured section of the departnent. Al determ nations shall be
made under subsections (1) through (4) of this section.

(10)(a) A claimthat is accepted by a self-insurer on or after the

effective date of this section may be closed by the self-insurer,
subject to reporting of clains to the departnent in a nanner prescribed

by departnent rules adopted under chapter 34.05 RCW

(b)(i) Upon closure of a claim under this subsection (10), the
self-insurer shall enter a witten order, comunicated to the worker
and the departnent self-insurance section, that contains the follow ng

statenent clearly set forth in bold-face type: "This order constitutes

notification that your claimis being closed with such nedi cal benefits

and tenporary disability conmpensation as provided to date and with such

award for permanent partial disability, if any, as set forth below |If
for any reason vyou disagree with the nmedical benefits or temporary
disability conpensati on provided, or pernanent partial disability that

has been awarded, vyou nust protest in witing to the Departnment of
Labor and I ndustries, Self-Insurance Section, within sixty days of the

date you received this order. If you do not protest this order to the

departnent, this order will becone final."

(i1) Copies of all docunents, including any calculations, used or
relied on by the self-insurer in issuing the order nust be enclosed
with the order. The clainmant nust also receive a standardi zed panphl et

approved by the departnment that sets forth the claimant's protest and
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appeals rights under this title, with a detachable postcard addressed
to the departnent that nmay be used by the claimant to file a protest.

(c) All determ nations of permanent partial disability for clains
accepted by self-insurers under this subsection (10) may be nade by the
self-insurer, or the self-insurer nay request a determ nation by the
self-insured section of the departnent. All determ nations shall be
made under subsections (1) through (4) of this section.

(11)(a)(i) If the department receives a protest of an order issued
by a self-insurer under subsections (7) through ((£3-)) (10) of this
section, the self-insurer's closure order nmust be held in abeyance.
The departnent shall review the claimclosure action and, within forty-
five days after the date the protest was filed, enter a further
determ native order as provided for in RCW 51.52.050. However, this
forty-five day limtation on the review period my be waived by the
claimant, and, if waived, the departnent nust enter the further
determ native order within seventy-five days after the date that the
protest was fil ed.

(ii) If the departnent vacates or nodifies the self-insurer's
order, the self-insurer nust conply with the departnent's order within
ten days after the date on which the vacation or nodification order was
communi cated to the self-insurer. If a self-insurer files an appeal of
the departnent's order with the board of industrial insurance appeals,
the appeal shall not act as a stay, and the self-insurer nust pay all
benefits ordered by the departnent pending a final determ nation by the

board or a court. If the self-insurer prevails in its appeal, the

benefits paid may be recouped pursuant to RCW51. 32. 240.

(b) If no protest is tinely filed, the closing order issued by the
self-insurer shall becone final and shall have the sanme force and
effect as a departnent order that has becone final under RCWS51. 52. 050.

() (@@2) 1If wthin tw years of claim closure under
subsections (7) through ((9))) (10) of this section, the departnent
determ nes that the self-insurer has made paynent of benefits because
of clerical error, mstake of identity, or innocent m srepresentation
or the departnent discovers a violation of the conditions of claim
closure, the departnment nmay require the self-insurer to correct the
benefits paid or payable. This subsection (((+8-)) does not l[imt in
any way the application of RCW51. 32. 240.
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((+2)) (13) For the purposes of this section, "conparable wages
and benefits" nmeans wages and benefits that are at |east ninety-five
percent of the wages and benefits received by the worker at the tine of
injury.

PART |1l - PENALTIES

Sec. 7. RCWJ51.14.080 and 1986 ¢ 57 s 7 are each anmended to read
as follows:

Certification of a self-insurer shall be withdrawn for the m ni num
period required under RCW51. 14. 020 by the director upon one or nore of
the foll ow ng grounds:

(1) The enployer no longer neets the requirenments of a self-
insurer; ((er))

(2) The self-insurer's deposit is insufficient; ((e+))

(3) The self-insurer intentionally or repeatedly induces enpl oyees
to fail to report injuries, induces claimants to treat injuries in the
course of enploynent as off-the-job injuries, persuades clainmants to
accept less than the conpensation due, or wunreasonably makes it
necessary for claimants to resort to proceedi ngs agai nst the enpl oyer
to obtain conpensation; ((e+))

(4) The self-insurer habitually fails to conply with rules and
regul ations of the director regarding reports or other requirenents
necessary to carry out the purposes of this title; ((e+r))

(5) The self-insurer habitually engages in a practice of
arbitrarily or unreasonably refusing enploynent to applicants for
enpl oynent or discharging enployees because of nondisabling bodily
conditions; ((e+))

(6) The self-insurer fails to pay an insolvency assessnent under
t he procedures established pursuant to RCW51. 14. 077;,__or

(7) The self-insurer has been assessed penalties for the foll ow ng:

(a) Alevel three violation under section 10 of this act;

(b) Two or nore level two violations under section 10 of this act
within one year

(c) Three or nore level three violations under section 10 of this
act wwthin one year; or

(d) Violations under this title that resulted in penalties assessed
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against the self-insurer of nore than twenty-five thousand doll ars
within one vear

Sec. 8. RCWH51.14.140 and 1993 ¢ 122 s 4 are each anended to read
as follows:

(1) Failure of a self-insurer to conply with RCW51. 14. 120 ((and)) .
51.14.130, 51.14.130, 51.32.055 (7) through (10), 51.32.195 (as
recodified by this act), or section 2 of this act shall subject the
self-insurer to a penalty under RCW51. 48. 080, which shall accrue for
the benefit of the enployee. Each day of failure to conply with RCW
51.14.120, 51.32.055 (7) through (10), 51.32.195 (as recodified by this
act), or section 2 of this act is a separate violation.

(2) The director shall issue an order conform ng with RCW51.52. 050
determ ning whether a violation has occurred under this section within
thirty days of a request by an enpl oyee.

Sec. 9. RCW51.28.070 and 1990 ¢ 209 s 2 are each anended to read
as follows:

(1) (a) Except as provided in this subsection, information contained
inthe claimfiles and records of injured workers, under the provisions
of this title, shall be deened confidential and shall not be open to
public inspection (other than to public enployees in the performance of
their official duties)((—but)).

(b) Representatives of a claimant, be it an individual or an
organi zation, may review a claimfile or receive specific information
therefrom upon the presentation of the signed authorization of the
claimant. A claimant may review his or her claimfile if the director
determ nes, pursuant to criteria adopted by rule, that the reviewis in
the claimant's interest.

(c) Enployers or their duly authorized representatives may revi ew
any files of their own injured workers in connection wth any pending
cl ai ns.

(d) Physicians treating or examning workers claimng benefits
under this title, or physicians giving nedical advice to the departnent
regarding any claimmay, at the discretion of the departnment, inspect

the claimfiles and records of injured workers((—and—other—persoenrs—ay
rRke—sueh—nspecti-on—at—the departreats—diseretion—when——such)) .
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(e) Persons who are rendering assistance to the departnent at any
stage of the proceedings on any matter pertaining to the adm nistration
of this title may, in the departnent's discretion, inspect the claim
files and records of injured workers.

(f) The onbudsperson appointed under section 2 of this act nay
inspect the claimfiles and records of an injured worker when rendering
assistance to the injured worker pursuant to section 2 of this act.

(2) It is a violation of this section if a self-insured enployer
obtains or discloses information unrelated to the claimof its injured
worker or, in violation of departnent rules, discloses informtion in
a claim file or record of its injured worker. Such violation is
subject to a penalty as provided in section 10 of this act.

NEW SECTION. Sec. 10. A new section is added to chapter 51.48 RCW
to read as foll ows:

(1) I'n addition to any other penalties inposed under this title, a
self-insurer is subject to the followi ng penalties for each day that a
vi ol ati on occurs:

(a) For a level one violation, a penalty of five hundred doll ars;

(b) For a level two violation, a penalty of one thousand doll ars;

or

(c) For a level three violation, a penalty of five thousand
dol | ars.

(2)(a) The director shall issue an order determ ni ng whether there
was a violation within thirty days after the request of the clai mant.
Such an order shall conformto the requirements of RCW51.52. 050.

(b) Penalties assessed under this section shall accrue for the
benefit of the claimant and shall be paid to himor her. The director
may not wai ve or reduce a penalty assessed under this section.

(3) For the purposes of this section:

(a) "Level one violation" neans:

(i) Failing to conply with RCW51. 14. 120, 51.14.130, 51.32.055 (7)
t hrough (10), 51.32.195 (as recodified by this act), or section 2 of
this act;

(i) Inducing an enployee to fail to report an injury or
occupational disease when the failure does not result in the claim
bei ng deni ed under RCW51. 28. 050 or 51.28. 055; or
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(iii) QOotaining or disclosing claimfiles or records in violation
of RCW 51. 28. 070.

(b) "Level two violation" neans:

(1) Unreasonably or negligently failing to conply with RCW
51.14.120, 51.14.130, 51.32.055 (7) through (10), 51.32.195 (as
recodified by this act), or section 2 of this act;

(11) Unreasonably or negligently inducing an enployee to fail to
report an injury or occupational disease when the failure does not
result in the claimbeing denied under RCW51. 28. 050 or 51. 28. 055;

(tit) WIlfully making it unreasonably necessary for a clainmant to
resort to proceedings against the enployer to obtain any right,
benefit, or privilege under this title; or

(1v) Unreasonably or negligently disclosing claimfiles or records
in violation of RCW51. 28. 070.

(c) "Level three violation" neans:

(i) WIllfully inducing an enployee to fail to report an injury or
occupational di sease when the failure results in the claimbeing denied
under RCW 51. 28. 050 or 51. 28. 055;

(ti) WIIlfully inducing a claimant to treat an injury or
occupational disease in the course of enploynent as an off-the-job
injury or disease; or

(tit) WIIlfully persuading a claimant to accept l|less than the
conpensati on due under this title.

(d) "WIIful"™ means a conscious or deliberate false statenent,
m srepresentation, om ssion, or conceal nent of a material fact wth the
specific intent of preventing or reducing the award of benefits under
this title.

(4) The departnment nust track the penalties that are assessed under
this section and report at |east annually on the types and anount of
penalties to the workers' conpensation advisory commttee.

Sec. 11. RCWH51.48.017 and 1985 ¢ 347 s 3 are each anended to read
as follows:

(1) If a self-insurer wunreasonably delays or refuses to pay
benefits as they becone due there shall be paid by the self-insurer
upon order of the director an additional anount equal to five hundred
dollars for each day of delay or refusal or twenty-five percent of the
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anount then due, whichever is greater, which shall accrue for the
benefit of the claimant and shall be paid to him or her with the
benefits which may be assessed under this title.

(2) The director shall issue an order determ ning whether there was
an unreasonable delay or refusal to pay benefits within thirty days
upon the request of the claimant. Such an order shall conformto the
requi renments of RCW 51.52. 050.

(3) The director may not waive or reduce a penalty assessed under
this section.

Sec. 12. RCWH51.48.025 and 1985 ¢ 347 s 8 are each anended to read
as follows:

(1) No enployer may di scharge or in any manner discrim nate agai nst
any enpl oyee because such enployee: (a) Has filed or comunicated to
the enployer an intent to file a claim for conpensation; (b) nmakes a
conplaint against a self-insured enployer that could result in
subjecting the enployer to penalties under this title; or (c) exercises
any rights provided under this title. However, nothing in this section
prevents an enpl oyer fromtaking any action agai nst a worker for other
reasons including, but not limted to, the worker's failure to observe
health or safety standards adopted by the enployer, or the frequency or
nature of the worker's job-related accidents.

(2) Any enpl oyee who believes that he or she has been di scharged or
otherwi se discrimnated against by an enployer in violation of this
section may file a conplaint with the director alleging discrimnation
wi thin ninety days of the date of the alleged violation. Upon receipt
of such conplaint, the director shall cause an investigation to be nade
as the director deens appropriate. Wthin ninety days of the receipt
of a conmplaint filed under this section, the director shall notify the
conpl ai nant of his or her determnation. [If upon such investigation
it is determned that this section has been violated, the director
shall bring an action in the superior court of the county in which the
violation is alleged to have occurred.

(3) If the director determnes that this section has not been
violated, the enployee may institute the action on his or her own
behal f.

(4) In any action brought under this section, the superior court
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shall have jurisdiction, for cause shown, to restrain violations of
subsection (1) of this section and to order all appropriate relief
including rehiring or reinstatenent of the enployee with back pay.

Sec. 13. RCWH51.48.080 and 1985 ¢ 347 s 7 are each anended to read
as follows:

(1) Every person, firm_or corporation, other than a self-insurer
under this title, who violates or fails to obey, observe, or conply
with any rule of the departnent ((prergated)) adopted under
((authoer+ty—of)) this title((—shalH—be)) is subject to a penalty
((ef)) not to exceed five hundred doll ars.

(2) A self-insurer who violates or fails to obey, observe, or
conmply with any rule of the departnent adopted under this title is
subject to a penalty of five hundred dollars. This penalty applies in
addition to any other penalty inposed under this title, and the
director may not waive or reduce a penalty assessed under this
subsecti on.

NEW SECTION. Sec. 14. A new section is added to chapter 51.48 RCW
to read as foll ows:

In an action to collect penalties assessed against a self-insurer
under this title, the court shall award reasonabl e attorneys' fees and
reasonabl e costs of litigation to the prevailing plaintiff.

PART |V - M SCELLANEQUS

Sec. 15. RCW51.44.150 and 1971 ex.s. ¢ 289 s 59 are each anended
to read as foll ows:

(1) The director shall inpose and coll ect assessnents each fiscal
year upon all self-insurers in the anount of the estimted costs of
adm ni stering their portion of this title during such fiscal year. The
time and manner of inposing and collecting assessnments due to the
departnent shall be set forth in ((regulatieons—promigated)) rules
adopted by the director in accordance with chapter 34.05 RCW

(2)(a) In any fiscal year, the level of full-tine equivalent clains
adj udi cati on enpl oyees authorized for the departnent's self-insurance
section nmust be at a level that results in an average case |oad per
clainse adjudicator that is no less than the average case |oad per
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enpl oyee adjudicating clains on behalf of self-insured enployers. Wth
respect to the departnent's self-insurance section enpl oyees engaged in
auditing functions, the level of full-tinme equivalent enployees for
this position nust be at a level that permts the departnent to
conplete an audit of each self-insurer at |least every three years.

(b) The director shall nake determnations of the full-tine
equi valent levels required by subsection (1) of this section and report
such determnations to the office of financial nmanagenent in depart nent
budget submittals.

NEW SECTION. Sec. 16. A new section is added to chapter 51.04 RCW
to read as foll ows:

The director of |abor and industries may adopt such rules as are
necessary to inplenent this act.

NEW SECTION.  Sec. 17. RCW51.32.190, 51.32.195, and 51.32.200 are
each recodi fied as sections in chapter 51.14 RCW

NEW SECTION. Sec. 18. Part headings used in this act are not any
part of the | aw

NEW SECTION. Sec. 19. (1) Section 5 of this act expires June 30,
2007.
(2) Section 6 of this act takes effect June 30, 2007.

~-- END ---
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