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HOUSE BI LL 2588

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Pearson, O Brien, Kristiansen, G ant, Buck,
Mastin, Sunp, Kessler, Benson, Delvin, Boldt, MDonald, Crouse,
Condotta and Ahern

Read first tine 01/ 16/ 2004. Referred to Commttee on Health Care.

AN ACT Relating to testing for bl oodborne pathogens; anendi ng RCW
70.24. 340, 70.24.360, and 70.24.370; reenacting and anending RCW
70. 24. 105; and decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.24.105 and 1997 c¢ 345 s 2 and 1997 ¢ 196 s 6 are
each reenacted and anended to read as foll ows:

(1) No person may disclose or be conpelled to disclose the identity
of any person who has investigated, considered, or requested a test or
treatnment for a sexually transmtted di sease, except as authorized by
this chapter.

(2) No person may disclose or be conpelled to disclose the identity
of any person upon whom an H'V antibody test is perforned, or the
results of such a test, nor may the result of a test for any other
sexually transmtted disease when it is positive be disclosed. This
protection agai nst disclosure of test subject, diagnosis, or treatnent
al so applies to any information relating to diagnosis of or treatnent
for HYV infection and for any other confirned sexually transmtted
di sease. The foll ow ng persons, however, nay receive such infornmation:
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(a) The subject of the test or the subject's |egal representative
for health care decisions in accordance with RCW 7.70.065, with the
exception of such a representative of a mnor child over fourteen years
of age and ot herw se conpetent;

(b) Any person who secures a specific release of test results or
information relating to H'V or confirmed diagnosis of or treatnent for
any other sexually transmtted di sease executed by the subject or the
subject's legal representative for health care decisions in accordance
with RCW 7.70.065, wth the exception of such a representative of a
m nor child over fourteen years of age and ot herw se conpetent;

(c) The state public health officer, a local public health officer,
or the centers for disease control of the United States public health
service in accordance with reporting requirenents for a di agnosed case
of a sexually transmtted disease;

(d) A health facility or health care provider that procures,
processes, distributes, or uses: (i) A human body part, tissue, or
blood from a deceased person with respect to nedical information
regarding that person; (ii) semen, including that provided prior to
March 23, 1988, for the purpose of artificial insemnation; or (iii)
bl ood speci nens;

(e) Any state or local public health officer conducting an
i nvestigation pursuant to RCW 70. 24. 024, provided that such record was
obtained by neans of court ordered HV testing pursuant to RCW
70. 24. 340 or 70. 24.024;

(f) A person allowed access to the record by a court order granted
after application showi ng good cause therefor. In assessing good
cause, the court shall weigh the public interest and the need for
di scl osure against the injury to the patient, to the physician-patient
relationship, and to the treatnent services. Upon the granting of the
order, the court, in determning the extent to which any discl osure of
all or any part of the record of any such test is necessary, shal

i npose appropriate safeguards against unauthorized disclosure. An
order authorizing disclosure shall: (i) Limt disclosure to those
parts of the patient's record deened essential to fulfill the objective

for which the order was granted; (ii) |limt disclosure to those persons
whose need for information is the basis for the order; and (iii)
i ncl ude any ot her appropriate neasures to keep disclosure to a m ni num
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for the protection of the patient, the physician-patient relationship,
and the treatnent services, including but not limted to the witten
statenent set forth in subsection ((5))) (6) of this section

(g) ((Local law enforcenent agencies to the extent provided in RCW
1024034

hy)) Persons who, because of their behavioral interaction with the
infected individual, have been placed at risk for acquisition of a
sexually transmitted disease, as provided in RCW 70.24.022, if the
health officer or authorized representative believes that the exposed
person was unaware that a risk of disease exposure existed and that the
di scl osure of the identity of the infected person is necessary;

(()) (h) A law enforcenent officer, fire fighter, health care
provider, health care facility staff person, departnent of correction's
staff person, jail staff person, or other persons as defined by the
board in rule pursuant to RCW 70. 24. 340(4), who has requested a test of
a person whose bodily fluids he or she has been substantially exposed
to, pursuant to RCW 70.24.340(4), if a state or l|local public health
of ficer perforns the test;

(()) (i) dainms managenent personnel enployed by or associ ated
with an insurer, health care service contractor, health maintenance
organi zation, self-funded health plan, state-adm nistered health care
clainms payer, or any other payer of health care clainms where such
di sclosure is to be used solely for the pronpt and accurate eval uation
and paynent of nedical or related clains. Information released under
this subsection shall be confidential and shall not be released or
avai l able to persons who are not involved in handling or determning
medi cal cl ai ns paynent; and

((Hr)) (J) A departnent of social and health services worker, a
child placing agency worker, or a guardian ad litemwho is responsible
for making or reviewng placenent or case-planning decisions or
recommendations to the court regarding a child, who is less than
fourteen years of age, has a sexually transmtted disease, and is in
the custody of the departnent of social and health services or a
i censed child placing agency; this informati on may al so be received by
a person responsible for providing residential care for such a child
when the departnment of social and health services or a |licensed child
pl aci ng agency determnes that it is necessary for the provision of
child care services.
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(3) No person to whom the results of a test for a sexually
transmtted di sease have been disclosed pursuant to subsection (2) of
this section may disclose the test results to another person except as
aut hori zed by that subsection.

(4) The release of ((sexuvally—transmtted—disease)) information
related to a sexually transmtted disease, hepatitis B, hepatitis C_ or
ot her bl oodborne pathogen as defined by the board by rule regarding an
of fender or detained person, except as provided in subsection (2)(e) of
this section, shall be governed as foll ows:

(a) The ((sexvalHy—transmtted—disease—status—of)) results of an
H V test or testing for hepatitis B, hepatitis C_ or other bl oodborne
pat hogen as defined by the board by rule pertaining to a departnent of
corrections offender who has had a mandatory test conducted pursuant to
RCW 70. 24. 340(1), 70.24.360, or 70.24.370 shall be nade avail abl e by
departnent of corrections health care providers and | ocal public health
officers to the departnent of corrections health care adm ni strator or
i nfection control coordinator of the facility in which the offender is
housed. The information made available to the health care
admnistrator or the infection control coordinator under this
subsection (4)(a) shall be used only for disease prevention or control
and for protection of the safety and security of the staff, offenders,
and the public. The information may be submtted to transporting
officers and receiving facilities, including facilities that are not
under the departnment of corrections' jurisdiction according to the
provisions of (d) and (e) of this subsection.

(b) The ((sexdvalHy—transmtted—disease—status—of)) results of an

H V test or testing for hepatitis B, hepatitis C, or other bl oodborne

pat hogen as defined by the board by rule pertaining to a person

detained in a jail who has had a ((manrdatary)) nandatory test conducted
pursuant to RCW 70.24.340(1), 70.24.360, or 70.24.370 shall be nade
available by the local public health officer to a jail health care
adm ni strator or infection control coordinator. The information nade
available to a health care adm ni strator under this subsection (4)(b)
shall be used only for disease prevention or control and for protection
of the safety and security of the staff, offenders, detainees, and the
public. The information may be submtted to transporting officers and
receiving facilities according to the provisions of (d) and (e) of this
subsecti on.
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(c) Information regardi ng the ((sexvaly—transmtted disease status
of)) results of an HHV test or testing for hepatitis B, hepatitis C_or

ot her bl oodborne pat hogen as defined by the board by rule pertaining to
an of fender or detained person is confidential and may be di scl osed by
a correctional health care admnistrator or infection contro

coordinator or local jail health care admnistrator or infection
control coordinator only as necessary for disease prevention or control
and for protection of the safety and security of the staff, offenders,
and the public. Unaut hori zed disclosure of this information to any
person may result in disciplinary action, in addition to the penalties
prescribed in RCW 70. 24. 080 or any other penalties as may be prescri bed
by | aw.

(d) Notwithstanding the limtations on disclosure contained in (a),
(b), and (c) of this subsection, whenever any nenber of a jail staff or
department of corrections staff has been substantially exposed to the
bodily fluids of an offender or detained person, then the results of
any tests conducted pursuant to RCW 70.24.340(1), 70.24.360, or
70.24.370, shall be immediately disclosed to the staff person in
accordance with the Wshington Admnistrative Code rules governing
enpl oyees' occupational exposure to bl oodborne pat hogens. Di scl osure
must be acconpani ed by appropriate counseling for the staff nenber
including information regarding followup testing and treatnent.
Di sclosure shall also include notice that subsequent disclosure of the
information in violation of this chapter or use of the information to
harass or discrimnate against the offender or detainee may result in
disciplinary action, in addition to the penalties prescribed in RCW
70.24.080, and inposition of other penalties prescribed by |aw

(e) The staff nmenber shall al so be inforned whether the offender or
det ai ned person had any other conmuni cabl e di sease, as defined in RCW
72.09.251(3), when the staff person was substantially exposed to the
of fender's or detainee's bodily fluids.

(f) The test results of voluntary and anonynous H 'V testing or H V-
related condition may not be disclosed to a staff person except as
provided in subsection (2)((&-))) (h) of this section and RCW
70. 24. 340(4). A health care admnistrator or infection control
coordi nator may provide the staff nenber with informati on about how to
obtain the offender's or detainee's test results under subsection
(2)(()) (h) of this section and RCW 70. 24. 340(4).
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(5) The results of testing for hepatitis B, hepatitis C, or other
bl oodbor ne pat hogen pursuant to RCW 70.24.340 as requested by a |aw
enforcenent officer, fire fighter, health care provider, health care
facility staff person, or other persons as defined by the board in rule
pursuant to RCW 70.24.340, and pertaining to a person whose bodily
fluids he or she has been substantially exposed to, may be released to
an_exposed i ndi vi dual .

(6) Wienever disclosure is nade pursuant to this section, except
for subsections (2)(a) and (((6))) (7) of this section, it shall be
acconpani ed by a statenent in witing which includes the follow ng or
substantially simlar |anguage: "This information has been di scl osed
to you from records whose confidentiality is protected by state |aw.
State law prohibits you from making any further disclosure of it
wi t hout the specific witten consent of the person to whomit pertains,
or as otherwise permtted by state law. A general authorization for
the rel ease of nedical or other information is NOT sufficient for this
purpose.” An oral disclosure shall be acconpanied or followed by such
a notice within ten days.

((66))) (7) The requirenents of this section shall not apply to the
customary nethods utilized for the exchange of nedical information
anong health care providers in order to provide health care services to
the patient, nor shall they apply wthin health care facilities where
there is a need for access to confidential nedical information to
fulfill professional duties.

((6H)) (8) Upon request of the victim disclosure of test results
under this section to victins of sexual offenses under chapter 9A 44
RCW shall be nmade if the result is negative or positive. The county
prosecuting attorney shall notify the victim of the right to such
di scl osure. Such disclosure shall be acconpanied by appropriate
counseling, including information regarding follow up testing.

Sec. 2. RCW70.24.340 and 1997 ¢ 345 s 3 are each anended to read
as follows:

(1) Local health departnments authorized under this chapter shal
conduct or cause to be conducted pretest counseling, HV testing, and
posttest counseling of all persons:

(a) Convicted of a sexual offense under chapter 9A 44 RCW
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(b) Convicted of prostitution or offenses relating to prostitution
under chapter 9A. 88 RCW or

(c) Convicted of drug offenses under chapter 69.50 RCWif the court
determ nes at the tinme of conviction that the related drug offense is
one associated with the use of hypoderm c needl es.

(2) Such testing shall be conducted as soon as possible after
sentencing and shall be so ordered by the sentencing judge.

(3) This section applies only to offenses commtted after March 23,
1988.

(4) A law enforcenent officer, fire fighter, health care provider
health care facility staff person, departnent of corrections' staff
person, jail staff person, or other categories of enploynent determ ned
by the board in rule to be at risk of substantial exposure to HV,
hepatitis B, hepatitis C_or other bloodborne pathogen as defined by
the board by rule, who has experienced a substantial exposure to
anot her person's bodily fluids in the course of his or her enploynent,
may request a state or local public health officer to order pretest
counseling, HV testing, testing for hepatitis B, hepatitis C_or other

bl oodborne pathogen as defined by the board by rule, and posttest
counseling for the person whose bodily fluids he or she has been
exposed to. If the state or local public health officer refuses to
order counseling and testing under this subsection, the person who nade
the request may petition the superior court for a hearing to determ ne
whet her an order shall be issued. The hearing on the petition shall be
held within seventy-two hours of filing the petition, exclusive of
Sat urdays, Sundays, and holidays. The standard of review to determ ne
whet her the public health officer shall be required to issue the order
is whether substantial exposure occurred and whether that exposure
presents a possible risk of transm ssion of the HV virus, hepatitis B

hepatitis C, or other bl oodborne pathogen as defined by the board by
rul e. Upon conclusion of the hearing, the court shall issue the
appropri ate order.

The person who is subject to the state or local public health
officer's order to receive counseling and testing shall be given
witten notice of the order pronptly, personally, and confidentially,
stating the grounds and provisions of the order, including the factual
basis therefor. |If the person who is subject to the order refuses to
conply, the state or local public health officer may petition the
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superior court for a hearing. The hearing on the petition shall be
held within seventy-two hours of filing the petition, exclusive of
Sat urdays, Sundays, and holidays. The standard of review for the order
is whether substantial exposure occurred and whether that exposure
presents a possible risk of transm ssion of the H'V virus, hepatitis B
hepatitis C, or other bl oodborne pathogen as defined by the board by
rul e. Upon conclusion of the hearing, the court shall issue the
appropriate order.

The state or |ocal public health officer shall perform counseling
and testing under this subsection if he or she finds that the exposure
was substantial and presents a possible risk as defined by the board of
health by rule or if he or she is ordered to do so by a court.

The counseling and testing required under this subsection shall be
conpl eted as soon as possible after the substantial exposure or after
an order is issued by a court, but shall begin not |ater than seventy-
two hours after the substantial exposure or an order is issued by the
court.

Sec. 3. RCW 70.24.360 and 1988 c 206 s 706 are each anended to
read as foll ows:

Jail adm nistrators, with the approval of the local public health
officer, may order pretest counseling, HV testing, testing for
hepatitis B, hepatitis C_or other bloodborne pathogen as defined by
the board by rule, and posttest counseling for persons detained in the
jail if the local public health officer determ nes that actual or
t hreat ened behavior presents a possible risk to the staff, general
public, or other persons. Approval of the |ocal public health officer
shal |l be based on RCW 70.24.024(3) and nay be contested through RCW
70. 24.024(4). The adm nistrator shall establish, pursuant to RCW
70.48. 071, a procedure to docunent the possible risk which is the basis
for the HIV testing or testing for hepatitis B, hepatitis C_ or other
bl oodbor ne pat hogen as defined by the board by rule. "Possible risk,"
as used in this section, shall be defined by the board in rule.
Docunent ati on of the behavior, or threat thereof, shall be reviewed
with the person to try to assure that the person understands the basis
for testing.
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Sec. 4. RCW 70.24.370 and 1988 c 206 s 707 are each anended to
read as foll ows:

(1) Departnment of corrections facility admnistrators may order
pretest counseling, HV testing, testing for hepatitis B, hepatitis C,
or other bloodborne pathogen as defined by the board by rule, and
posttest counseling for inmates if the secretary of corrections or the
secretary's designee determnes that actual or threatened behavior
presents a possible risk to the staff, general public, or other
inmates. The departnent of corrections shall establish a procedure to
docunent the possible risk which is the basis for the HV testing or
testing for hepatitis B, hepatitis C_ or other bloodborne pathogen as

defined by the board by rule. "Possible risk," as used in this
section, shall be defined by the departnent of corrections after
consultation wth the board. Possi bl e ri sk, as used in the

docunentation of the behavior, or threat thereof, shall be reviewed
with the innate.

(2) Departnent of corrections admnistrators and superintendents
who are authorized to nake deci sions about testing and di ssem nation of
test information shall, at least annually, participate in training
semnars on public health considerations conducted by the assistant
secretary for public health or her or his designee.

(3) Admnistrative hearing requirenents set forth in chapter 34.05
RCW do not apply to the procedure developed by the departnent of
corrections pursuant to this section. This section shall not be
construed as requiring any hearing process except as may be required
under existing federal constitutional |aw

(4) RCW 70. 24. 340 does not apply to the departnment of corrections
or toinmtes inits custody or subject to its jurisdiction.

NEW SECTION. Sec. 5. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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