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H 1836. 2

HOUSE BI LL 2144

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representatives Mrris, Radcliff and Kessler

Read first time 02/16/1999. Referred to Commttee on Technol ogy,
Tel ecommuni cati ons & Energy.

AN ACT Relating to the nodification of state telecommunications
regul ati on; anending RCW 80. 36.330; adding new sections to chapter
80.36 RCW creating a new section; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART 1
FI NDI NGS AND | NTENT

NEW SECTION. Sec. 1. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) The legislature finds that state regulation of the
t el ecomuni cations industry should focus | ess on price regul ation and
nore on the pronotion of conpetition.

(2) The legislature intends that nodi fication of state
t el ecommuni cati ons regul ati on shall accel erate i nnovati on and pronoti on
of teleconmunications conpetition by providing a new alternative to
rat e-based, rate-of-return regul ati on and by strengtheni ng enf or cenent
of interconnection agreenments and renoving other barriers to
conpetitive entry.
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PART 2
NEW PRI CE CAP REGULATCRY OPTI ON

NEW SECTION. Sec. 2. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1)(a) Notwthstanding the provisions of RCW 80.36.135, an
i ncunbent | ocal exchange carrier may elect to have the rates, terns,
and conditions for its basic and nonconpetitive telecomunications
services determ ned under the provisions of this section.

(b) Basic telecommunications services are as defined in RCW
80. 36. 600(7) (b).

(c) Nonconpetitive t el ecommuni cati ons services are
t el ecommuni cati ons services that:

(1) Are not basic tel ecommuni cations services;

(11) Have not been determined to be conpetitive tel econmuni cations
servi ces under RCW 80. 36. 330; and

(1i1) Have not been presunmed to be conpetitive under subsection (6)
of this section.

(d) For the purposes of this section, an "incunbent | ocal exchange
carrier" as definedin 47 U S.C. Sec. 251(h)(1), neans, with respect to
an area, the local exchange carrier that:

(i) On February 8, 1996, provided tel ephone exchange service in
such area; and

(1i)(A) On February 8, 1996, was deened to be a nenber of the
exchange carrier association under section 69.601(b) of the federa
conmmuni cati on conmi ssion’s regulations (47 C.F.R 69.601(b)); or

(B) Is a person or entity that, on or after February 8, 1996
becanme a successor or assign of a nenber described in (d)(ii)(A of
this subsection

(2)(a) An incunbent |ocal exchange carrier shall file a notice of
its intent with the commssion to be an electing conpany and to be
regul at ed under this section.

(b) Upon such a filing, all rates, terns, and conditions for basic
and nonconpetitive telecomrunications services provided by the
i ncunbent | ocal exchange carrier that were contained inthe tariffs and
end-user contracts that were in effect on January 1, 1999, shall be
deened fair, just, and reasonabl e.

(c) An electing conpany’s election to be regulated under this
section is permanent and a return to rate-of-return, rate-based
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regulation is not permtted. Al liability associated with electing
regul ation under this section is the responsibility of the electing
conpany.

(3) Nothing in this section restricts any custoner’s right to
enforce any quality of service rules and standards. Not |ater than one
hundred ei ghty days fromthe effective date of this act, the conm ssion
shal | conplete a proceeding to ensure that all such rul es and standards
are applied equally to all telecomunications providers.

(4) Nothing in this section restricts any telecomrunications
conpany’s right to enforce whol esale rules and standards, including,
but not limted to, those contained in carrier-to-carrier contracts
regarding pricing of wunbundled network elenents and discounts for
resol d services.

(5)(a) The nonthly rates for basic tel ecomruni cati ons services that
were in effect on January 1, 1999, shall be the maxi nrum anount that an
el ecting conpany may charge for basic services.

(b) The nonthly rates for nonconpetitive telecomrunications
services that were in effect on January 1, 1999, shall be the maxi num
anount that an el ecting conpany nmay charge for nonconpetitive services
for a three-year period following the date that the el ecting conpany
filed an election to be regulated under this section. After this
t hree-year peri od, t he nont hl y rates for nonconpetitive
t el ecomruni cati ons services provided to:

(i) Residential custonmers may not be increased by nore than fifty
cents in any one year and may not be increased by nore than one dollar
over any consecutive three-year period; and

(1i) Business custoners may not be increased by nore than one
dollar in any one year and may not be increased by nore than two
dol I ars over any consecutive three-year period.

(c) An electing conpany nay adjust prices subject to this
subsection effective on ten days’ notice, w thout conm ssion approval,
so long as no price exceeds the maxi nrum anount set by this subsection.

(d) Mnthly rates do not include governnent-mandated charges,
including, but not limted to, charges inposed for excise or gross
receipts taxes, E911 or 911 service, the Wshington telephone
assi stance program or universal service.

(6) (a) Whenever an electing conpany offers a service that was not
available in a given exchange or wire center on the date that the
conpany elected to be regulated under this section, the subsequent
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introduction of the service in the exchange or wre center shall be
presunmed to be an offering of a conpetitive tel ecomuni cations service
if it is a new service. A new service is a service that provides a
significant difference 1in transm ssion speed, capability, or
functionality in conparison to the services that existed in the
exchange or wire center on the date that a conpany elected to be
regul at ed under this section.

(b) The provisions of (a) of this subsection shall not apply if the
service introduced into an exchange or wire center area after the date
that a conpany elected to be regulated under this section is a basic
t el ecommuni cati ons servi ce.

(7) Price cap regulation shall replace the current rate-base, rate-
of -return formof regul ation by the conm ssion of an el ecti ng conpany.
An el ecting conpany shall not be subject to rate-of-return, rate-based
regul ation, or earnings review, and the comm ssion shall have no
authority in such matters over an el ecting conpany.

(8) An electing conmpany under this section shall not be subject to
the provisions of the follow ng: RCW 80.04.130 (1) and (2), RCW
80.04. 300 through 80.04.360, chapter 80.16 RCW RCW 80.36.110,
80. 36. 140, and 80. 36. 150 (1) through (4).

Sec. 3. RCW80.36.330 and 1998 ¢ 337 s 6 are each anended to read
as follows:

(1) The commssion nmay classify a telecomrunications service
provided by a telecomunications conpany as a conpetitive
tel ecomuni cations service if the service is subject to effective
conpetition. Effective conpetition nmeans that custoners of the service
have reasonably available alternatives and that the service is not
provided to a significant captive custoner base. In determning
whet her a service is conpetitive, factors the comm ssion shall consi der
i nclude but are not limted to:

(a) The nunber and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the rel evant market;

(c) The ability of alternative providers to nake functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions; and
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(d) Oher indicators of nmarket power, which may include market
share, growh in market share, ease of entry, and the affiliation of
provi ders of services.

(2) When the conm ssion finds that a tel ecommuni cati ons conpany has
denonstrated that a telecommunications service is conpetitive, the
conmmi ssion nmay permt the service to be provided under a price list
effective on ten days notice to the comm ssion and custoners. The
comm ssion shall prescribe the form of notice. The conm ssion may
adopt procedural rules necessary to inplenent this section.

(3) Prices or rates charged for conpetitive telecomrunications
services shall cover their cost. The conm ssion shall determ ne proper
cost standards to inplenent this section, provided that in making any
assignment of costs or allocating any revenue requirenent, the
conmi ssi on shal | act to preserve af f ordabl e uni ver sa
t el ecommuni cati ons servi ce.

(4) The <commssion nmay investigate prices for conpetitive
t el ecommuni cati ons services upon conplaint. In any conplaint
proceeding initiated by the conm ssion, the tel econmuni cati ons conpany
provi ding the service shall bear the burden of proving that the prices
charged cover cost, and are fair, just, and reasonabl e.

(5) Tel ecommuni cati ons conpani es shall provide the comm ssion with
all data it deens necessary to inplenent this section.

(6) No losses incurred by a telecommunications conpany in the
provi sion of conpetitive services may be recovered through rates for
nonconpetitive services. The comm ssion may order refunds or credits
to any class of subscribers to a nonconpetitive telecomrunications
servi ce whi ch has pai d excessive rates because of bel ow cost pricing of
conpetitive tel ecomunications services.

(7) ( (Fre——comm-sston—may—reelassi-y——any——conpetitive
tel-ecommuniecatiensserviecet+reelasstecattonwouldproeteetthepubbe
aterest—)) (&) Not sooner than one year after a service has been
classified as conpetitive, the conm ssion nmay, on its own notion or in
response to a custoner’s petition, reclassify any conpetitive
t el ecommuni cations service if:

(i) The comm ssion finds, after de novo review, that the service in
guestion is no longer subject to effective conpetition; and

(1i) Reclassification would protect the public interest.

(b) The conmi ssion may not reclassify a service that is presuned to
be conpetitive under section 2(6) of this act.
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(c) If areclassification is for a service provided by a conpany
that has elected to be regulated under section 2 of this act, the
conpany may not charge a price for the reclassified service exceeding
the foll ow ng:

(i) The ampunt charged for the service on January 1, 1999, if the
reclassification occurs before January 1, 2002;

(ii) The ampunt charged for the service on January 1, 1999, plus an
addi tional one dollar for each consecutive three-year period foll ow ng
January 1, 2002, if the reclassification is for a residential service
and the reclassification occurs on or after January 1, 2002; and

(iii) The ampunt charged for the service on January 1, 1999, plus
an_additional two dollars for each consecutive three-year period
following January 1, 2002, if the reclassification is for a business
service and the reclassification occurs on or after January 1, 2002.

(8) The comm ssion may wai ve the requi renents of RCW80. 36.170 and
80.36.180 in whole or in part for a service classified as conpetitive
if it finds that conpetition will serve the sane purpose and protect
the public interest.

(9) In designating telecomunications services as conpetitive
tel ecomuni cations services for a conpany that has elected to be
regul at ed under section 2 of this act:

(a) The conmm ssion may nmake classifications apply to a particular
t el ephone exchange or wre center area and to a specific custoner
class.

(b) In determning whether a service should be designated as a
conpetitive tel ecommunications service for a given tel ephone exchange
or wire center area, the conm ssion shall give great weight to evidence
showi ng that other tel ecommunications conpanies are offering like or
simlar services toamjority of custoners |ocated within the rel evant
custoner class and tel ephone exchange or wire center area.

(c) The commi ssion shall enter a final order with respect to any
notion or petition for classification or reclassification of a service
within ninety days fromthe date of filing.

PART 3
| NTERCONNECTI ON ENFORCEMENT AND PREVENTI NG OTHER
ANTI COVPETI Tl VE PRACTI CES OR ACTS
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NEW SECTION. Sec. 4. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) The comm ssion may handl e on an expedited basis, as provided in
this section, any conplaint that a tel econmunications conpany has:

(a) Violated an agreenent approved by the comm ssion under 47
US C Sec. 252(e); or

(b) Commtted an act or practice which the conm ssion may identify
by rule as serving as a barrier to conpetitive entry in the
t el ecommuni cati ons market .

(2) A person may file a conplaint alleging a violation under
subsection (1) of this section and an application for expedited revi ew
with the comm ssion and serve the respondent with the sane.

(3) The respondent telecomunications conpany shall have five
wor ki ng days to answer the conplaint and shall file its answer and any
other responsive pleadings with the conmssion and serve the
conpl ainant with the sane.

(4) Wthin five working days after a conpl aint and application for
expedited reviewis filed with the comm ssion, all parties shall serve
on each other any discovery requests for the production of data. Each
party shall have fifteen days to respond to the other party’s requests.
Any obj ections to the discovery requests shall be served on the other
party and filed with the comm ssion within five working days after
recei pt of the discovery request.

(5)(a) Once the respondent files an answer to the conplaint, the
comm ssion or its designee shall determne within three working days
whet her to:

(1) Approve the application for expedited review and begin an
expedi ted adj udi cative proceedi ng under this section;

(1i) Deny the application and proceed with a regul ar adjudicative
proceedi ng under RCW 80.04. 110; or

(ti1) Dsmss the application as frivolous and advanced w thout
reasonabl e cause.

(b) I'f the conm ssion or its designee dismsses the conplaint as
frivol ous and advanced wi t hout reasonabl e cause, the comm ssion or its
desi gnee shall require the conplainant to rei nburse the conm ssion and
the respondent for costs, including reasonable attorneys fees,
incurred to the date of dism ssal in responding to the conpl aint.

(6) In determ ni ng whet her to approve an application for expedited
review, the comm ssion or its designee shall consider whether the
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conplainant is likely to suffer irreparable harmin its ability to
serve custoners if the alleged violation under subsection (1) of this
section continues unabat ed.

(7) I'f an application for expedited review is approved:

(a) The conm ssion shall designate a conmm ssioner or other person
to preside over the expedited adjudicative proceedi ng;

(b) Wthin fourteen days of approving the application for expedited
review, the presiding officer shall schedule a prehearing conference
whi ch may be conducted by tel ephone. During the prehearing conference
the presiding officer shall:

(i) Resolve all outstanding discovery disputes and establish a
schedul e for conpletion of any additional discovery; and

(1i) Confirm that an attenpt to resolve the dispute through
nonbi ndi ng nmedi ati on under section 5 of this act has been or is being
conduct ed;

(c) The presiding officer shall schedule a hearing to comrence
within thirty-five days of the conplaint being filed. During the
heari ng evidence may be presented by the parties and conm ssion staff
both orally and in witten form Any individual who testifies either
orally or in witten form nust be avail able for cross-exam nation;

(d) The presiding officer shall issue a reconmmended decision in
witten form wthin sixty days of the conplaint being filed. The
presiding officer’s recomended decision shall be based on the facts
and no finding of an intent to inpede narket entry by a conpetitor
shal | be necessary in order to determ ne that a viol ati on has occurred.
The recomended deci sion shall set forth the reasoning for the decision
and, if the recomended decision finds that a violation under
subsection (1) of this section has occurred, directions and a deadline
for correcting the violation. The recommended deci sion shall state the
anount of any penalties inposed under section 6 of this act;

(e) The comm ssion shall hear the argunments or conmments of the
parties regardi ng the recommended deci sion at a regul ar or speci al open
public neeting. The parties may submt witten coments to the
comm ssion prior to the neeting under the schedule established in the
recommended deci sion. The conm ssion shall conduct this session within
ten days after the date of the recommended deci sion;

(f) The comm ssion shall serve a final decision on the parties, in
the formof a conm ssion order, resolving the i ssues within ten days of
t he hearing conducted under (e) of this subsection. The order shall be
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based on the facts and no finding of an intent to i npede market entry
by a conpetitor shall be necessary in order to determne that a
violation has occurred. The order shall set forth the reasoning for
the final decision and, if the final decision finds that a violation
under subsection (1) of this section has occurred, directions and a
deadline for correcting the violation. The final decision shall state
t he anobunt of any penalties inposed under section 6 of this act;

(g) Wthin ten days after the comm ssion serves its order under (f)
of this subsection, the parties may petition for reconsideration. A
petition for reconsideration is denied unless the conmssion by
separate decision grants the petition within ten days after it is
filed, or such | onger tine established by the conm ssion secretary. |If
a party files a petition for reconsideration, the comm ssion may, in
its discretion, request that an answer be filed or call for additional
comments, briefing, evidence, or argunment fromthe parties. Filing a
petition for reconsideration of the order does not stay the effect of
t he order.

(8)(a) I'n conducting an expedited review of a conplaint under this
section, the commssion may at any time issue an order granting
energency relief for the conplainant if the conm ssion finds that:

(i) The respondent has failed to file a tinely answer to a
conplaint, has not net discovery deadlines, has failed to attend the
requi red medi ati on session under section 5 of this act, has failed to
attend required hearings, or has otherwise failed to conmply with a
request made by the presiding officer or by the comm ssion;

(ii) The conplainant is likely to suffer irreparable harmin its
ability to serve custoners if enmergency relief is not granted;

(ti1) The enmergency relief sought is technically feasible; and

(1v) An order granting energency relief is in the public interest.

(b) An order for energency relief shall direct the respondent
t el ecomruni cations conpany to act or refrain from acting as the
comm ssion finds necessary to avoid, prevent, or mtigate the
conpl ained of harm An order for energency relief shall set a deadline
for the respondent tel econmunications conpany to conply with the order
before penalties are inposed under section 6 of this act. The order
granting energency relief shall remain in effect until the comm ssion
i ssues a final order deciding the conplaint filed under subsection (2)
of this section.
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NEW SECTION. Sec. 5. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) Whenever the conmm ssion or its designee approves an application
for expedited review of a conplaint under section 4 of this act, the
comm ssion or its designee shall conduct at | east one nedi ati on session
with the parties.

(2) The nediation session shall be held no later than the date
schedul ed for a prehearing conference under section 4(7) of this act.
An individual wth authority to negotiate and settle the matter shal
be present from each party.

(3) The nediation session shall be confidential and any verba
statenents nmade during the session shall not be discl osed.

(4) Any agreenent of the parties resolving any di sputed i ssue shal
be submtted to the nediator for approval. Approval shall be granted
unl ess the nediator finds that the agreenent is based upon a m stake in
material fact or that the agreenent is not in the public interest. The
approved agreenent shall be deened to constitute a final order of the
comm ssion, unless the commssion enters its own order within six
wor ki ng days followi ng the nediator’s approval of the agreenent.

(5) Any agreenent or order resolving a dispute through nediation
shall be considered part of the public record and shall be nade
avai | abl e by the conmm ssi on upon request.

(6) WIIlful or negligent failure to attend the nedi ati on conference
or to conply with the nediator’s directions shall be reported to the
medi ator or the conm ssion in witing.

NEW SECTION. Sec. 6. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) If the comm ssion or its designee finds that a violation under
section 4(1) of this act has occurred, the conm ssion nmay inpose a
penalty. Additionally, the comm ssion or its designee may inpose a
penalty for each day that a viol ati on conti nues beyond t he deadl i ne set
in the final decision issued under section 4(7) of this act.

(2) If parties are able to resolve a dispute through nedi ati on, as
provided in section 5 of this act, there shall be no initial assessnent
of penalties. However, if a violation is not corrected by the date
specified in any nediation agreenent, the comm ssion or its designee
may i npose a penalty for each day beyond the specified date that a
vi ol ati on conti nues.
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(3) If the comm ssion issues an order granting energency relief
under section 4(8) of this act and the respondent telecomunications
conpany fails to conply with the deadline set in that order, then the
comm ssion or its designee nmay i npose a penalty for each day beyond t he
deadl i ne that nonconpliance conti nues.

(4) In determning the anount of any penalties inposed under
subsections (1) through (3) of this section, the comm ssion or its
desi gnee shall take into account the appropriateness of the penalties
with respect to the gravity of the violation, the size of the
respondent tel ecomruni cations conpany’ s WAshi ngt on operations, and t he
respondent tel ecommuni cati ons conpany’s hi story of previous violations.
I n no case shall penalties i nposed per violation exceed one-half of one
percent of a respondent teleconmunications conpany’s gross revenues
from its Washington operations during the previous year. If a
respondent Washington tel econmunications conpany had no Wshi ngton
operations during the previous year, then penalties inposed per
vi ol ation under this section shall not exceed five thousand dollars.
For purposes of this section, "violation" neans all related matters
alleged in a conplaint filed under section 4 of this act.

(5 Any inposition of penalties shall be by order of the
conmmi ssion, after providing for notice and a heari ng.

(6) Penalties inposed under this section are in lieu of penalties
avai | abl e under RCW80. 04. 380 but in addition to any nonetary paynents
ordered by the comm ssion under an interconnection agreenent and shal
not restrict a conplainant’s ability to recover damages under any ot her
remedy that may be avail able under any other provision of state or
federal |aw

(7) Paynment of penalties inposed under this section shall be paid
into the treasury of the state and credited to the state general fund
within thirty days of issuance by the comm ssion of an order inposing
penal ties. The commi ssion nay petition a court of conpetent
jurisdiction for enforcenment of its order requiring paynent of
penal ti es inposed under this section.

NEW SECTION. Sec. 7. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) To the extent that the provisions of this section and sections
4 through 6 of this act may differ with the provisions of chapter 34.05
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RCW the adm nistrative procedure act, the provisions of this section
and sections 4 through 6 of this act shall govern.

(2) I'ninplenmenting the provisions of this section and sections 4
through 6 of this act, the conmm ssion may:

(a) Adopt rules as needed; and

(b) Obtain external resources and contract for outside persons to
serve as presiding officers, mediators, or consultants for the purposes
of facilitating the pronpt disposition of expedited proceedings
aut hori zed under section 4 of this act.

PART 4
M SCELLANEQUS PROVI SI ONS

NEW SECTION. Sec. 8. Part headings used in this act are not any
part of the | aw

NEW SECTI ON. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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