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S-3603. 1

SENATE BI LL 6189

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Senators Oke and Haugen

Read first tinme 01/13/98. Referred to Commttee on Law & Justi ce.

AN ACT Relating to crinmes with sexual notivation; anmending RCW
9. 94A. 360 and 9A. 44. 140; reenacti ng and anendi ng RCW9A. 44. 130; addi ng
a new section to chapter 9A. 44 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 9A 44 RCW
to read as foll ows:

(1) The prosecuting attorney may file a special allegation of
sexual notivation in any m sdeneanor or gross m sdeneanor case.

(2) In a m sdenmeanor or gross m sdenmeanor case wherein there has
been a special allegation the state shall prove beyond a reasonabl e
doubt that the accused commtted the crime wwth a sexual notivation.
The court shall make a finding of fact of whether or not a sexua
notivation was present at the tinme of the comm ssion of the crinme, or
if a jury trial is had, the jury shall, if it finds the defendant
guilty, also find a special verdict as to whether or not the defendant
commtted the crinme wwth a sexual notivation

(3) "Sexual notivation" nmeans that one of the purposes for which
the defendant commtted the crine was for the purpose of his or her
sexual gratification
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Sec. 2. RCW9.94A 360 and 1997 c¢c 338 s 5 are each anended to read
as follows:

The offender score is neasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:

The of fender score is the sumof points accrued under this section
rounded down to the nearest whol e nunber.

(1) Aprior convictionis a conviction which exists before the date
of sentencing for the offense for which the offender score is being
conput ed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses" within the neaning of RCW 9. 94A. 400.

(2) Cass A and sex offense prior felony convictions and prior
convictions for m sdeneanors or gross m sdeneanors wth a finding of
sexual notivation pursuant to section 1 of this act shall always be
included in the of fender score. Class B prior felony convictions other
t han sex of fenses shall not be included in the of fender score, if since
the last date of release from confinement (including full-tinme
residential treatnent) pursuant to a felony conviction, if any, or
entry of judgnment and sentence, the offender had spent ten consecutive
years in the comunity without commtting any crinme that subsequently
results in a conviction. CCass C prior felony convictions other than
sex offenses shall not be included in the offender score if, since the
| ast date of release fromconfinenent (including full-tinme residenti al
treatment) pursuant to a felony conviction, if any, or entry of
j udgnment and sentence, the offender had spent five consecutive years in
the community without commtting any crine that subsequently results in
a conviction. Serious traffic convictions shall not be included in the
of fender score if, since the |last date of release from confinenent
(including full-tinme residential treatnent) pursuant to a felony
conviction, if any, or entry of judgnment and sentence, the offender
spent five years in the conmunity w thout commtting any crine that
subsequently results in a conviction. This subsection applies to both
adult and juvenile prior convictions.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparabl e offense definitions and sentences provi ded

by Washington |aw Federal convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw If there is no clearly

conpar abl e of fense under Washington | aw or the offense is one that is
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usual |y considered subject to exclusive federal jurisdiction, the
of fense shall be scored as a class C felony equivalent if it was a
felony under the relevant federal statute.

(4) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crim nal conspiracies) the sane
as if they were convictions for conpleted of fenses.

(5)(a) In the case of multiple prior convictions, for the purpose
of conputing the offender score, count all convictions separately,
except:

(i) Prior offenses which were found, under RCW9. 94A 400(1)(a), to
enconpass the sanme crimnal conduct, shall be counted as one offense,
the offense that vyields the highest offender score. The current
sentencing court shall determne with respect to other prior adult
of fenses for which sentences were served concurrently or prior juvenile
of fenses for which sentences were served consecutively, whether those
of fenses shall be counted as one offense or as separate of fenses using
the "same crimnal conduct” analysis found in RCW9. 94A. 400(1)(a), and
if the court finds that they shall be counted as one offense, then the
of fense that yields the highest offender score shall be used. The
current sentencing court may presune that such other prior offenses
were not the sane crimnal conduct from sentences inposed on separate
dates, or in separate counties or jurisdictions, or in separate
conplaints, indictnments, or informations;

(ti) In the case of nultiple prior convictions for offenses
commntted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sane date as
one offense. Use the conviction for the offense that yields the
hi ghest of fender score.

(b) As used in this subsection (5), "served concurrently" mneans
that: (i) The latter sentence was inposed with specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inmposed; and (iii) the concurrent timng of the sentences
was not the result of a probation or parole revocation on the forner
of f ense.

(6) If the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted of fense.
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(7) I'f the present conviction is for a nonviolent offense and not
covered by subsection (11) or (12) of this section, count one point for
each adult prior felony conviction and one point for each juvenile
prior violent felony conviction and « point for each juvenile prior
nonvi ol ent fel ony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11), or (12) of this section, count
two points for each prior adult and juvenile violent fel ony conviction,
one point for each prior adult nonviolent felony conviction, and «
poi nt for each prior juvenile nonviolent felony conviction.

(9) If the present conviction is for Mirder 1 or 2, Assault 1,
Assault of a Child 1, Kidnapping 1, Hom ci de by Abuse, or Rape 1, count
three points for prior adult and juvenile convictions for crinmes in
t hese categories, two points for each prior adult and juvenile viol ent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and « point for each prior juvenile
nonvi ol ent fel ony conviction.

(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or residential burglary
conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(11) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom cide or Vehicular Assault; for each felony offense or
serious traffic offense, count one point for each adult and « point for
each juvenile prior conviction.

(12) If the present conviction is for a drug offense count three
points for each adult prior felony drug offense conviction and two
points for each juvenile drug offense. All other adult and juvenile
fel onies are scored as in subsection (8) of this section if the current
drug offense is violent, or as in subsection (7) of this sectionif the
current drug offense is nonviolent.

(13) If the present conviction is for WIllful Failure to Return
from Furlough, RCW 72.66.060, WIIful Failure to Return from Wrk
Rel ease, RCW 72.65.070, or Escape from Community Custody, RCW
72.09. 310, count only prior escape convictions in the offender score.
Count adult prior escape convictions as one point and juvenile prior
escape convictions as « point.
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(14) If the present conviction is for Escape 1, RCWO9A 76.110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as « point.

(15) If the present conviction is for Burglary 2 or residentia
burglary, count priors as in subsection (7) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residential
burgl ary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(16) If the present conviction is for a sex offense, count priors
as i n subsections (7) through (15) of this section; however count three
points for each adult and juvenile prior sex offense conviction and
count one point for each adult and juvenile prior conviction for a
m sdeneanor or gross m sdeneanor with a finding of sexual notivation
pursuant to section 1 of this act.

(17) If the present conviction is for an offense commtted while
t he of fender was under community placenent, add one point.

Sec. 3. RCWO9A 44.130 and 1997 ¢ 340 s 3 and 1997 c¢c 113 s 3 are
each reenacted and anmended to read as foll ows:

(1) Any adult or juvenile residing in this state who has been found
to have commtted or has been convicted of any sex offense or
ki dnappi ng offense, or who has been found not guilty by reason of
insanity under chapter 10.77 RCW of commtting any sex offense or
ki dnappi ng offense, shall register with the county sheriff for the
county of the person’ s residence.

(2) The person shall provide the county sheriff with the foll ow ng
i nformati on when registering: (a) Name; (b) address; (c) date and
pl ace of birth; (d) place of enploynent; (e) crinme for which convicted;
(f) date and place of conviction; (g) aliases used; and (h) socia
security nunber.

(3)(a) Ofenders shall register within the follow ng deadlines.
For purposes of this section the term "conviction" refers to adult
convictions and juvenile adjudications for sex offenses or kidnapping
of f enses:

(1) OFFENDERS I N CUSTODY. (A) Sex offenders who commtted a sex
of fense on, before, or after February 28, 1990, and who, on or after
July 28, 1991, are in custody, as a result of that offense, of the
state departnent of corrections, the state departnent of social and
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health services, a local division of youth services, or alocal jail or
juvenile detention facility, and (B) kidnapping offenders who on or
after July 27, 1997, are in custody of the state departnent of
corrections, the state departnent of social and health services, a
| ocal division of youth services, or alocal jail or juvenile detention
facility, nust register wthin twenty-four hours from the tinme of
release with the county sheriff for the county of the person’s
resi dence. The agency that has jurisdiction over the offender shal
provide notice to the offender of the duty to register. Failure to
regi ster within twenty-four hours of rel ease constitutes a viol ation of
this section and is punishable as provided in subsection (7) of this
section.

(ii1) OFFENDERS NOT IN CUSTODY BUT UNDER STATE OR LOCAL
JURI SDI CTI ON. Sex offenders who, on July 28, 1991, are not in custody
but are under the jurisdiction of the indeterm nate sentence review
board or under the departnent of correction’s active supervision, as
defined by the departnment of corrections, the state departnent of
social and health services, or a |ocal division of youth services, for
sex offenses commtted before, on, or after February 28, 1990, nust
register wwthin ten days of July 28, 1991. Ki dnappi ng of fenders who,
on July 27, 1997, are not in custody but are under the jurisdiction of
the indeterm nate sentence review board or under the departnent of
correction’s active supervision, as defined by the departnent of
corrections, the state departnment of social and health services, or a
| ocal division of youth services, for kidnapping offenses commtted
before, on, or after July 27, 1997, nust register within ten days of
July 27, 1997. A change in supervision status of a sex offender who
was required to register under this subsection (3)(a)(ii) as of July
28, 1991, or a kidnapping offender required to register as of July 27,
1997, shall not relieve the offender of the duty to register or to
reregi ster follow ng a change in residence. The obligation to register
shal |l only cease pursuant to RCW 9A. 44. 140.

(i11) OFFENDERS UNDER FEDERAL JURI SDI CTI ON. Sex of fenders who, on
or after July 23, 1995, and ki dnappi ng of fenders who, on or after July
27, 1997, as a result of that offense are in the custody of the United
States bureau of prisons or other federal or mlitary correctiona
agency for sex offenses commtted before, on, or after February 28,
1990, or kidnapping offenses commtted on, before, or after July 27,
1997, must register within twenty-four hours fromthe tinme of rel ease
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with the county sheriff for the county of the person’s residence. Sex
of fenders who, on July 23, 1995, are not in custody but are under the
jurisdiction of the United States bureau of prisons, United States
courts, United States parole comm ssion, or mlitary parole board for
sex offenses commtted before, on, or after February 28, 1990, nust
register wwthin ten days of July 23, 1995. Kidnappi ng of fenders who,
on July 27, 1997, are not in custody but are under the jurisdiction of
the United States bureau of prisons, United States courts, United
States parole commssion, or mlitary parole board for Kkidnapping
of fenses conmtted before, on, or after July 27, 1997, nust register
within ten days of July 27, 1997. A change in supervision status of a
sex offender who was required to register under this subsection
(3)(a)(iii) as of July 23, 1995, or a kidnapping offender required to
regi ster as of July 27, 1997 shall not relieve the of fender of the duty
to register or to reregister following a change in residence. The
obligation to register shall only cease pursuant to RCW 9A. 44. 140.

(iv) OFFENDERS WHO ARE CONVI CTED BUT NOT CONFI NED. Sex of fenders
who are convicted of a sex offense on or after July 28, 1991, for a sex
offense that was commtted on or after February 28, 1990, and
ki dnappi ng of fenders who are convicted on or after July 27, 1997, for
a ki dnapping of fense that was conmtted on or after July 27, 1997, but
who are not sentenced to serve a termof confinenent inmmediately upon
sentencing, shall report to the county sheriff to register immedi ately
upon conpl eti on of being sentenced.

(v) OFFENDERS WHO ARE NEW RESIDENTS OR RETURNI NG WASHI NGTON
RESI DENTS. Sex offenders and kidnapping offenders who nove to
Washi ngton state from another state or a foreign country that are not
under the jurisdiction of the state department of corrections, the
i ndet erm nate sentence revi ew board, or the state departnent of soci al
and health services at the tinme of noving to Washi ngton, nust register
within thirty days of establishing residence or reestablishing
residence if the person is a former Washington resident. The duty to
regi ster under this subsection applies to sex of fenders convi cted under
the laws of another state or a foreign country, federal or mlitary
statutes, or Washington state for offenses commtted on or after
February 28, 1990, and to ki dnappi ng of fenders convi ct ed under the | aws
of another state or a foreign country, federal or mlitary statutes, or
Washi ngton state for offenses conmtted on or after July 27, 1997. Sex
of fenders and kidnapping offenders from other states or a foreign
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country who, when they nove to Washington, are under the jurisdiction
of the departnent of corrections, the indeterm nate sentence review
board, or the departnent of social and health services nust register
within twenty-four hours of noving to Washington. The agency that has
jurisdiction over the offender shall notify the offender of the
registration requirenents before the offender noves to Washi ngt on.

(vi) OFFENDERS FOUND NOT GUILTY BY REASON OF I NSANITY. Any adult
or juvenile who has been found not guilty by reason of insanity under
chapter 10.77 RCWof (A commtting a sex offense on, before, or after
February 28, 1990, and who, on or after July 23, 1995, is in custody,
as a result of that finding, of the state departnent of social and
heal th services, or (B) commtting a kidnappi ng offense on, before, or
after July 27, 1997, and who on or after July 27, 1997, is in custody,
as a result of that finding, of the state departnent of social and
heal th services, nust register wwthin twenty-four hours fromthe tine
of release with the county sheriff for the county of the person’s
residence. The state departnment of social and health services shal
provide notice to the adult or juvenile in its custody of the duty to
regi ster. Any adult or juvenile who has been found not guilty by
reason of insanity of conmmtting a sex offense on, before, or after
February 28, 1990, but who was rel eased before July 23, 1995, or any
adult or juvenile who has been found not guilty by reason of insanity
of commtting a kidnapping of fense but who was rel eased before July 27,
1997, shall be required to register within twenty-four hours of
receiving notice of this registration requirenent. The state
departnment of social and health services shall make reasonabl e attenpts
within avail able resources to notify sex offenders who were rel eased
before July 23, 1995, and ki dnappi ng of fenders who were rel eased before
July 27, 1997. Failure to register within twenty-four hours of
release, or of receiving notice, constitutes a violation of this
section and is punishable as provided in subsection (7) of this
section.

(b) Failure toregister withinthe tine required under this section
constitutes a per se violation of this section and is punishable as
provided in subsection (7) of this section. The county sheriff shal
not be required to determ ne whether the person is living within the
county.

(c) An arrest on charges of failure to register, service of an
information, or a conplaint for a violation of this section, or
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arraignment on charges for a violation of this section, constitutes
actual notice of the duty to register. Any person charged wth the
crime of failure to register under this section who asserts as a
defense the lack of notice of the duty to register shall register
i medi ately followng actual notice of the duty through arrest,
service, or arraignnent. Failure to register as required under this
subsection (c) constitutes grounds for filing another charge of failing
to register. Registering follow ng arrest, service, or arrai gnnent on
charges shall not relieve the offender from crimnal liability for
failure to register prior to the filing of the original charge.

(d) The deadlines for the duty to register under this section do
not relieve any sex offender of the duty to regi ster under this section
as it existed prior to July 28, 1991.

(4)(a) If any person required to register pursuant to this section
changes his or her residence address wthin the sanme county, the person
must send witten notice of the change of address to the county sheriff
at least fourteen days before noving. If any person required to
regi ster pursuant to this section noves to a new county, the person
must send witten notice of the change of address at |east fourteen
days before noving to the county sheriff in the new county of residence
and nust register wwth that county sheriff within twenty-four hours of
nmoving. The person must also send witten notice within ten days of
t he change of address in the new county to the county sheriff w th whom
the person |ast registered. If any person required to register
pursuant to this section noves out of Washi ngton state, the person nust
al so send witten notice within ten days of noving to the new state or
a foreign country to the county sheriff with whom the person |ast
regi stered in Washi ngton state.

(b) It is an affirmative defense to a charge that the person fail ed
to send a notice at |east fourteen days in advance of noving as
requi red under (a) of this subsection that the person did not know t he
| ocation of his or her new residence at |east fourteen days before
nmovi ng. The def endant nust establish the defense by a preponderance of
the evidence and, to prevail on the defense, nust also prove by a
preponderance that the defendant sent the required notice wthin
twenty-four hours of determ ning the new address.

(5) The county sheriff shall obtain a photograph of the individual
and shall obtain a copy of the individual’s fingerprints.
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(6) For the purpose of RCW 9A 44.130, 10.01.200, 43.43.540,
70.48. 470, and 72.09. 330:

(a) "Sex offense" neans any of fense defined as a sex of fense by RCW
9.94A. 030 and any viol ation of RCW9. 68A. 040 (sexual exploitation of a
m nor), 9.68A. 050 (dealing in depictions of mnor engaged in sexually
explicit conduct), 9.68A 060 (sending, bringing into state depictions
of m nor engaged in sexually explicit conduct), 9. 68A. 090
(communi cation wth m nor for i moral purposes), 9.68A. 100 (patroni zing
juvenile prostitute), or 9A 44.096 (sexual m sconduct with a mnor in
the second degree), as well as any gross m sdeneanor that is, under
chapter 9A.28 RCW a crimnal attenpt, crimnal solicitation, or
crimnal conspiracy to commt an offense that is classified as a sex
of fense under RCW 9. 94A. 030, _and any m sdeneanor or gross ni sdeneanor
with a finding of sexual notivation pursuant to section 1 of this act.

(b) "Kidnapping offense"” nmeans the crinmes of kidnapping in the
first degree, kidnapping in the second degree, and unlawful
i nprisonment as defined in chapter 9A. 40 RCW where the victimis a
m nor and the offender is not the mnor’s parent.

(7) A person who knowingly fails to register or who noves w thout
notifying the county sheriff as required by this section is guilty of
a class Cfelony if the crime for which the individual was convicted
was a felony or a federal or out-of-state conviction for an offense
that under the laws of this state would be a felony. |If the crine was
other than a felony or a federal or out-of-state conviction for an
of fense that under the laws of this state woul d be other than a fel ony,
violation of this section is a gross m sdeneanor.

Sec. 4. RCWO9A. 44.140 and 1997 ¢ 113 s 4 are each anended to read
as follows:

(1) The duty to register under RCW9A. 44.130 shall end:

(a) For a person convicted of a class A felony: Such person may
only be relieved of the duty to regi ster under subsection (3) or (4) of
this section.

(b) For a person convicted of a class B felony: Fifteen years
after the last date of release from confinenent, if any, (including
full -time residential treatnment) pursuant to the conviction, or entry
of the judgnent and sentence, if the person has spent fifteen
consecutive years in the conmunity w thout being convicted of any new
of f enses.
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(c) For a person convicted of a class C felony, a violation of RCW
9.68A. 090 or 9A 44.096, or an attenpt, solicitation, or conspiracy to
commt a class C felony, or any m sdeneanor or gross m sdeneanor wth
a finding of sexual notivation pursuant to section 1 of this act: Ten
years after the last date of release from confinenent, if any,
(itncluding full-tinme residential treatnment) pursuant to the conviction,
or entry of the judgnent and sentence, if the person has spent ten
consecutive years in the community w thout being convicted of any new
of f enses.

(2) The provisions of subsection (1) of this section shall apply
equally to a person who has been found not guilty by reason of insanity
under chapter 10.77 RCWof a sex offense or kidnapping of fense.

(3) Any person having a duty to register under RCW 9A 44. 130 may
petition the superior court to be relieved of that duty. The petition
shall be nmade to the court in which the petitioner was convicted of the
of fense that subjects himor her to the duty to register, or, in the
case of convictions in other states, a foreign country, or a federal or
mlitary court, to the court in Thurston county. The prosecuting
attorney of the county shall be naned and served as the respondent in
any such petition. The court shall consider the nature of the
registrable offense commtted, and the <crimnal and relevant
noncrimnal behavior of the petitioner both before and after
conviction, and may consider other factors. Except as provided in
subsection (4) of this section, the court may relieve the petitioner of
the duty to register only if the petitioner shows, with clear and
convi ncing evidence, that future registration of the petitioner wll
not serve the purposes of RCW 9A 44.130, 10.01.200, 43.43.540,
46. 20. 187, 70.48.470, and 72.09. 330.

(4) An offender having a duty to register under RCW9A. 44.130 for
a sex offense or kidnapping offense conmmtted when the of fender was a
juvenile may petition the superior court to be relieved of that duty.
The court shall <consider the nature of the registrable offense
commtted, and the crimnal and rel evant noncrimnal behavior of the
petitioner both before and after adjudication, and may consi der other
factors. The court may relieve the petitioner of the duty to register
for a sex offense or kidnapping offense that was commtted while the
petitioner was fifteen years of age or older only if the petitioner
shows, with clear and convincing evidence, that future registration of
the petitioner will not serve the purposes of RCW9A. 44. 130, 10.01. 200,

p. 11 SB 6189



© 00 N O Ol WDN P

e o
o 0o A W N PP O

43. 43. 540, 46.20.187, 70.48.470, and 72.09.330. The court may relieve
the petitioner of the duty to register for a sex offense or ki dnappi ng
of fense that was commtted while the petitioner was under the age of
fifteen if the petitioner (a) has not been adjudicated of any
addi tional sex offenses or kidnapping offenses during the twenty-four
months follow ng the adjudication for the offense giving rise to the
duty to register, and (b) the petitioner proves by a preponderance of
the evidence that future registration of the petitioner will not serve
the purposes of RCW 9A 44.130, 10.01.200, 43.43.540, 46.20.187,
70. 48. 470, and 72.09. 330.

(5 Unless relieved of the duty to register pursuant to this
section, a violation of RCW 9A 44.130 is an ongoing offense for
purposes of the statute of [imtations under RCW 9A. 04. 080.

(6) Nothing in RCW 9. 94A. 220 rel ating to discharge of an of f ender
shal |l be construed as operating to relieve the offender of his or her
duty to register pursuant to RCW 9A 44.130.

~-- END ---
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