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SUBSTI TUTE SENATE BI LL 5433

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Comm ttee on Natural Resources & Parks (originally sponsored
by Senators Stevens, Anderson, Rasnussen, Newhouse, Rossi, Benton,
Har gr ove, Goi ngs, Finkbeiner and Zarelli)

Read first tine 02/28/97.

AN ACT Rel ating to fl ood damage reducti on; anmendi ng RCW43. 21C. 020,
75.20.130, 79.90.150, 79.90.300, 86.15.030, 86.15.050, 86.15.160,
86. 26. 105, 90.58. 180, 86.12. 200, and 90. 58. 030; addi ng a new section to
chapter 36. 70A RCW adding a new section to chapter 86.09 RCW addi ng
new sections to chapter 86.12 RCW adding a new section to chapter
86.13 RCW adding a new section to chapter 86.15 RCW adding a new
section to chapter 86.16 RCW adding a new section to chapter 35.13
RCW adding a new section to chapter 35A 14 RCW adding a new section
to chapter 75.20 RCW addi ng a new section to chapter 79.90 RCW addi ng
a new section to chapter 43.17 RCW adding a new section to chapter
86.26 RCW creating a new section; repealing RCW 79.90.325; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that river and stream
systens can threaten public and private property during flood events.
Ri ver systens react in different ways: \Wen sone rivers flood, they
scour; others fill in by sedi nent deposition. The |egislature further
finds that when placing or renoving organic debris in a river that
scours, it may be appropriate to place nore debris for fish habitat; if
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it is ariver that deposits sedinents and tends to fill in then it may
be appropriate to renove deposits to create sone deeper pools and a
better flow pattern, that wll help fish habitat as well as |essen
fl ood danger. The legislature therefore declares that reducing flood
damage through the use of structural and nonstructural projects is in
the public interest and that it is the duty of the state to assist in
funding flood control projects. Structural and nonstructural projects

include but are not limted to: Streanbank stabilization, river
channel rmaintenance, |and use restrictions, land buy-outs, flood
easenents, and energency notification. The |legislature further

decl ares that counties be giventhe flexibility to make t hose deci si ons
that are best for their particular rivers, rather than prescribe or
constrain | ocal governnent to the point where they cannot manage their
different types of rivers. The |legislature further declares that | ocal
governnments shoul d coordi nate fl ood pl anning and fl ood projects so that
the projects do not cause flooding in other areas. Counties and cities
are encouraged to coordi nate usi ng wat ershed pl anni ng areas to provide
consi stent pl anning throughout a water’s course.

NEWSECTION. Sec. 2. A newsectionis added to chapter 36. 70A RCW
to read as foll ows:

Each county, city, or town adopting or anending a conprehensive
plan or devel opnent regulations to inplenent that plan or protect
critical areas shall ensure that its plan or regulations, or both are
consistent with and coordinated with any plan to reduce fl ood hazards.

NEW SECTION. Sec. 3. A new section is added to chapter 86.09 RCW
to read as foll ows:

(1) Each county adopting or amending a conprehensive plan or
devel opnent regulations to inplenment that plan or protect critica
areas shall ensure that its plan or regul ati ons, or both are consi stent
wi th and coordi nated with any pl an adopted under this chapter to reduce
fl ood hazards.

(2) Each county, city, flood control district, or other |oca
entity planning under chapter 86.16 or 86.26 RCW nust consult wth
other jurisdictions wwthin the watershed or watersheds to be planned,
before adoption of a plan. Any | ocal government receiving state
funding for flood projects or flood planning nmust consult wth the
other jurisdictions within the watershed in which the project is to be
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done or in which planning is to take place, before proceeding wth a
project or planning effort.

NEW SECTION. Sec. 4. A new section is added to chapter 86.12 RCW
to read as foll ows:

(1) Each county adopting or anmending a conprehensive plan or
devel opnent regulations to inplenment that plan or protect critical
areas shall ensure that its plan or regul ati ons, or both are consi stent
wi th and coordi nated wi th any pl an adopt ed under this chapter to reduce
fl ood hazards.

(2) Each county, city, flood control district, or other |ocal
entity planning under chapter 86.16 or 86.26 RCW nmust consult wth
other jurisdictions wwthin the watershed or watersheds to be planned,
before adoption of a plan. Any | ocal governnment receiving state
funding for flood projects or flood planning nmust consult wth the
other jurisdictions within the watershed in which the project is to be
done or in which planning is to take place, before proceeding wth a
project or planning effort.

NEW SECTION. Sec. 5. A new section is added to chapter 86.13 RCW
to read as foll ows:

(1) Each county adopting or anmending a conprehensive plan or
devel opnent regulations to inplenment that plan or protect critical
areas shall ensure that its plan or regul ati ons, or both are consi stent
wi th and coordi nated wi th any pl an adopt ed under this chapter to reduce
fl ood hazards.

(2) Each county, city, flood control district, or other |ocal
entity planning under chapter 86.16 or 86.26 RCW nmust consult wth
other jurisdictions wwthin the watershed or watersheds to be planned,
before adoption of a plan. Any | ocal government receiving state
funding for flood projects or flood planning nmust consult wth the
other jurisdictions wthin the watershed in which the project is to be
done or in which planning is to take place, before proceeding wth a
project or planning effort.

NEW SECTION. Sec. 6. A new section is added to chapter 86.15 RCW
to read as foll ows:

(1) Each county adopting or amending a conprehensive plan or
devel opnent regulations to inplenment that plan or protect critical
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areas shall ensure that its plan or regul ati ons, or both are consi stent
wi th and coordi nated wi th any pl an adopted under this chapter to reduce
fl ood hazards.

(2) Each county, city, flood control district, or other |oca
entity planning under chapter 86.16 or 86.26 RCW nmust consult wth
other jurisdictions wwthin the watershed or watersheds to be planned,
bef ore adoption of a plan. Any | ocal governnent receiving state
funding for flood projects or flood planning nmust consult wth the
other jurisdictions wthin the watershed in which the project is to be
done or in which planning is to take place, before proceeding wth a
project or planning effort.

NEW SECTION. Sec. 7. A new section is added to chapter 86.16 RCW
to read as foll ows:

(1) Each county, city, or town adopting or anendi ng a conprehensive
pl an or devel opnent regulations, or both to inplenent that plan or
protect critical areas shall ensure that its plan or regulations, or
both are consistent with and coordi nated with any plan to reduce fl ood
hazar ds.

(2) Each county, city, flood control district, or other |oca
entity planning under this chapter or chapter 86.26 RCW nust consult
with other jurisdictions within the watershed or watersheds to be
pl anned, before adoption of a plan. Any | ocal governnment receivVving
state funding for flood projects or flood planning nust consult with
the other jurisdictions within the watershed in which the project isto
be done or in which planning is to take place, before proceeding with
a project or planning effort.

NEW SECTION. Sec. 8. A new section is added to chapter 35.13 RCW
to read as foll ows:

No city or town may annex territory located within the designated
flood plain unless the city or town establishes zoning and use
requirenents for the territory to be annexed that are consistent with
the conprehensive plan, critical area regulations, and flood plain
managenent plan of the county of jurisdiction.

NEWSECTION. Sec. 9. A newsectionis added to chapter 35A 14 RCW
to read as foll ows:
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No city or town may annex territory located within the designated
flood plain unless the city or town establishes zoning and use
requirenents for the territory to be annexed that are consistent with
the conprehensive plan, critical area regulations, and flood plain
managenent plan of the county of jurisdiction.

Sec. 10. RCW43.21C 020 and 1971 ex.s. ¢ 109 s 2 are each anended
to read as foll ows:

(1) The |l egislature, recognizing that ((man)) peopl e depend((s)) on
((h+s)) their biological and physical surroundings for food, shelter,
and other needs, and for cultural enrichnent as well((+)). and
recogni zing further the profound inpact of ((menr—s)) human activity on
the interrelations of all conmponents of the natural environnent,
particul arly the profound influences of popul ati on grow h, hi gh-density

ur bani zati on, i ndustri al expansi on, resource utilization and
exploitation, and new and expanding technological advances, and
recognizing further the «critical inportance of restoring and
mai ntaining environnental quality to the overall welfare and

devel opnent of ((#wan)) people, declares that it is the continuing
policy of the state of Washington, in cooperation with federal and
| ocal gover nnent s, and ot her concerned public and  private
organi zations, to use all practicable nmeans and neasures, including
financial and technical assistance, in a nmanner calcul ated to: (a)
Foster and pronote the general welfare; (b) ((t+e)) create and maintain
conditions wunder which ((#wanR)) people and nature can exist in
productive harnony; and (c) fulfill the social, econom c, and other
requi renents of present and future generations of WAshington citizens.

(2) In order to carry out the policy set forth in this chapter, it
is the continuing responsibility of the state of Wshington and al
agencies of the state to use all practicable neans, consistent with
other essential considerations of state policy, to inprove and
coordi nate plans, functions, prograns, and resources to the end that
the state and its citizens may:

(a) Fulfill the responsibilities of each generation as trustee of
t he environnment for succeedi ng generations;
(b) Assure for all people of Washington safe, healthful,

productive, and aesthetically and culturally pleasing surroundi ngs;
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(c) Attain the wi dest range of beneficial uses of the environnent
wi t hout degradation, risk to health or safety, or other undesirabl e and
uni nt ended consequences;

(d) Preserve inportant historic, cultural, and natural aspects of
our national heritage;

(e) Maintain, wherever possible, an environnent which supports
diversity and variety of individual choice;

(f) Achieve a bal ance between popul ation and resource use which
will permt high standards of living and a wde sharing of life's
anenities; ((and))

(g) Enhance the quality of renewable resources and approach the
maxi mum at t ai nabl e recycling of depl etable resources; and

(h) Provide for the prevention, mnimzation, and repair of flood
damage as defined in RCW 86.16. 120.

(3) The legislature recognizes that each person has a fundanent al
and inalienable right to a healthful environnment and that each person
has a responsibility to contribute to the preservation and enhancenent
of the environnent.

NEW SECTI ON. Sec. 11. A newsection is added to chapter 75.20 RCW
to read as foll ows:

The permtting departnent may inpose the follow ng conditions on
persons applying under RCW 75. 20. 100 or 75. 20. 1083:

(1) The permttee shall establish an excavation |ine. "Excavation
line" nmeans a line on the dry bed, parallel to the water’s edge unl ess
ot herwi se stated, that changes with water |evel fluctuations.

(2) The permttee may not renove bed material fromthe water side
of the excavation |ine.

(3) The permttee shall begin excavating at the excavation |line and
proceed toward the bank, perpendicular to the alignnment of the
wat er cour se.

(4) The permttee shall keep the nmaxi mum di stance of excavation
toward t he bank fromthe excavation |ine approxi mately equal throughout

t he excavation zone. "Excavation zone" neans the area between the
excavation |line and the bank.

(5 The permttee shall identify the excavation zone wi th boundary
mar kers.

(6) The permttee shall maintain a mninmum one percent gradient
upward fromthe excavation line in the excavation zone.
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(7) The permttee shall ensure that the excavation zone is free of
pits or pothol es.

(8) The permttee shall not stockpile or spoil excavated materials
within the ordinary high water |ine except from June 15 to Septenber
15.

(9) The permttee may not allow any equipnment within the wetted
perinmeter of the watercourse wthout specific perm ssion.

(10) The permttee shall dispose of debris in the excavation zone
so it does not reenter the watercourse.

(11) The permttee may not perform gravel washing or crushing
operations below the ordinary high water |ine.

(12) The permttee shall be allowed to renove only that anmount of
rock, sand, gravel, or silt which is anticipated to be naturally
repl enished by a flood of at l|east a ten-year magnitude, except in
i nstances where a lapse in material renoval has occurred. I f such
| apse has occurred, then an anount of material equivalent to the anount
estimated to have accunulated since the last material renoval
operation, including debris and vegetation, may be renoved.

Sec. 12. RCW75.20.130 and 1996 ¢ 276 s 2 are each anended to read
as follows:

(1) There is hereby created within the environnmental hearings
of fi ce under RCW43. 21B. 005 t he hydraul i c appeal s board of the state of
Washi ngt on.

(2) The hydraulic appeals board shall consist of three nenbers:
The director of the departnent of ecology or the director’s designee,
the director of the departnment of agriculture or the director’s
designee, and the director or the director’s desi gnee of the departnent
whose action is appeal ed under subsection (6) of this section. A
deci sion nust be agreed to by at | east two nenbers of the board to be
final.

(3) The board nmay adopt rules necessary for the conduct of its
powers and duties or for transacting other official business.

(4) The board shall make findings of fact and prepare a witten
decision in each case decided by it, and that finding and decision
shal | be effective upon being signed by two or nore board nenbers and
upon being filed at the hydraulic appeals board’s principal office, and
shal | be open to public inspection at all reasonable tines.
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(5) The board has exclusive jurisdiction to hear appeals arising
fromthe approval, denial, conditioning, or nodification of a hydraulic
approval issued by the departnent: (a) Under the authority granted in
RCW75. 20. 103 for the diversion of water for agricultural irrigation or
stock watering purposes or when associated wth streanbank
stabilization to protect farmand agricultural |and as defined in RCW
84.34.020; or (b) under the authority granted in RCW75. 20. 190 for off-
site mtigation proposals.

(6) (a) Any person aggrieved by the approval, denial, conditioning,
or nodification of a hydraulic approval pursuant to RCW 75.20. 103 may
seek review from the board by filing a request for the same within
thirty days of notice of the approval, denial, conditioning, or
nodi fication of such approval.

(b) The revi ew proceedi ngs authorized in (a) of this subsection are
subj ect to the provisions of chapter 34.05 RCWpertaining to procedures
i n adj udi cative proceedings.

(c) If a review proceeding authorized in (a) of this subsection
finds for the aggrieved permt applicant, the applicant may be awarded
any legal and engineering costs involved in challenging the permt
deci si on.

NEWSECTION. Sec. 13. A newsection is added to chapter 79.90 RCW
to read as foll ows:

(1) The departnent nust allow sand and gravel renovals above the
wetted perineter of a navigable river which are not harnful to public
health and safety when any or all of the follow ng situations exist:

(a) The renoval is designed to create or inprove a feature such as
a pond, wetland, or other habitat valuable for fish and wildlife;

(b) The renoval provides recreational benefits;

(c) The renmoval will aid in reducing a detrinental accunul ati on of
aggregates in downstream | akes, reservoirs, and river beds;

(d) The renoval will aid in reducing damage to private or public
| and and property abutting a navigable river; or

(e) The renoval will contribute to increased flood protection for
private or public |and.

(2) The departnment nust allow sand and gravel renoval |eases to
allow renoval of that anmount which is anticipated to be naturally
repl enished by a flood of at l|east a ten-year nmagnitude, except in
i nstances where a lapse in material renoval has occurred. |[If such a
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| apse has occurred, then an anount of material equivalent to the anount
estimated to have accunulated since the last naterial renoval
operation, including debris and vegetation, may be renoved.

Sec. 14. RCW79.90.150 and 1991 ¢ 337 s 1 are each anended to read
as follows:

When gravel, rock, sand, silt or other material from any aquatic
lands is renoved by any public agency or under public contract for
channel or harbor inprovenent, or flood control, use of such materi al
may be aut horized by the departnent of natural resources for a public
purpose on |land owned or |eased by the state or any nunicipality,
county, or public corporation: PROVIDED, That when no public |land site
is available for deposit of such material, its deposit on private |and
with the | andowner’s perm ssion is authorized and may be desi gnated by
t he departnment of natural resources to be for a public purpose. Prior
to renoval and use, the state agency, nunicipality, county, or public
corporation contenplating or arranging such use shall first obtain

witten permssion from the departnent of natural resources. No
paynment of royalty shall be required for such gravel, rock, sand, silt,
or other material used for such public purpose, but a charge wll be

made if such material is subsequently sold or used for sone other
pur pose: PROVI DED, That the departnent nay authorize such public
agency or private | andowner to di spose of such material w thout charge
when necessary to inplenent disposal of material. No charge shall be
required for any use of the material obtained under the provisions of
this chapter when used solely on an authorized site. No charge shal

be required for any use of the material obtained under the provisions
of this chapter if the material is used for public purposes by | ocal
gover nnent s. No charge may be required for renpval or use of such
material if the renoval of the material is directed by a |ocal

governnent and if it is determned by the | ocal governnent to be for

fl ood control purposes. Public purposes include, but are not limted

to, construction and nmai nt enance of roads, dikes, and | evies. Nothing
inthis section shall repeal or nodify the provisions of RCW75.20.100
or elimnate the necessity of obtaining a permt for such renoval from
other state or federal agencies as otherw se required by |aw.

Sec. 15. RCW 79. 90. 300 and 1991 c¢c 322 s 26 are each anended to
read as fol |l ows:
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(1) The departnent of natural resources, upon application by any
person or when determ ned by the departnent to be in the best interest
of the state, may enter into a contract or |ease providing for the
renmoval and sale of rock, gravel, sand, and silt, or other valuable
materials | ocated within or upon beds of navigable waters, or upon any
tidelands or shorelands belonging to the state and providing for
paynment to be nmade therefor by such royalty as the departnment may fi x,
by negoti ation, by sealed bid, or at public auction. |If applicationis
made for the purchase of any valuable material situated within or upon
aquatic lands the departnent shall inspect and appraise the val ue of
the material in the application. The departnent may reduce or
elimnate royalties in areas prone to flooding. The departnent may

include a provision incontracts for the renoval of rock, gravel, sand,
or silt that allows for paynent to be nade as the material is sold.
(2) The departnent shall actively seek to encourage through permt
requi renents and adjusted fees the renoval of accunulated materials
from rivers and streanms where there is a flood damage reduction
benefit. The departnent shall develop policies to acconplish this

goal .

Sec. 16. RCW86.15.030 and 1969 ex.s. ¢ 195 s 2 are each anended
to read as foll ows:

Upon recei pt of a petition asking that a zone be created, or upon
notion of the board, the board shall adopt a resolution which shal
descri be the boundaries of such proposed zone; describe in genera
terms the flood control needs or requirenents within the zone; set a
date for public hearing upon the creation of such zone, which shall be
not nore than thirty days after the adoption of such resolution.
Notice of such hearing and publication shall be had in the manner
provi ded in RCW 36. 32. 120(7).

At the hearing scheduled upon the resolution, the board shal
permt all interested parties to be heard. Thereafter, the board may
reject the resolution or it may nodify the boundaries of such zone and
make such other corrections or additions to the resolutions as they
deem necessary to the acconplishnment of the purpose of this chapter
PROVI DED, That if the boundaries of such zone are enlarged, the board
shall hold an additional hearing follow ng publication and notice of
such new boundari es: PROVI DED FURTHER, That the boundaries of any zone
shal |l generally follow the boundaries of the watershed area affected:

SSB 5433 p. 10



D 01~ W DN PP

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

PROVI DED FURTHER, That the inmediately preceding proviso shall in no
way limt or be construed to prohibit the formation of a county-w de
fl ood control zone district authorized to be created by RCW86. 15. 025.

Wthin ((ten)) thirty days after final hearing on a resolution, the
board shall issue its ((erder)) ordinance creating the flood contro
zone district.

Sec. 17. RCWB86. 15. 050 and 1961 ¢ 153 s 5 are each anended to read
as follows:

The board ((ef—county—comm-sstoners—of—each—county)) shall be ex
officio, by virtue of their office, supervisors of the zones created in
each county. The supervisors of the district shall conduct the
busi ness of the flood control zone district according to the reqgul ar
rules and procedures that it adopts.

Sec. 18. RCW 86.15.160 and 1986 c 278 s 60 are each anended to
read as foll ows:

For the purposes of this chapter the supervisors may authorize:

(1) An annual excess ad valorem tax levy wthin any zone or
participating zones when authorized by the voters of the zone or
partici pating zones under RCW 84.52. 052 and 84.52. 054;

(2) An assessnent wupon property, including state property,
specially benefited by flood control inprovenents or storm water
control inprovenents inposed under chapter 86.09 RCW

(3) Wthin any zone or participating zones an annual ad val orem
property tax levy of not to exceed fifty cents per thousand dollars of
assessed value when the levy will not take dollar rates that other
taxing districts my lawfully claim and that wll not cause the
conbined levies to exceed the constitutional and/or statutory
limtations, and the additional |evy, or any portion thereof, may al so
be made when dollar rates of other taxing units is rel eased therefor by
agreenent with the other taxing units from their authorized |evies
under chapter 39.67 RCW

(4) A charge, under RCW 36.89.080 through 36.89.100, for the

furnishing of service to those who are receiving or wll receive
benefits from storm water control facilities ((anrd)) or who are
contributing to an increase in surface water runoff. Except as

ot herwi se provided in RCW 90.03.525, any public entity and public
property, including the state and state property, shall be liable for

p. 11 SSB 5433



© 00 N O Ol WDN P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35
36

the charges to the sane extent a private person and privately owned
property is liable for the charges, and in setting these rates and
charges, consideration may be made of in-kind services, such as stream
i nprovenents or donation of property;

(5) The creation of |ocal inprovenent districts and utility | ocal
i nprovenent districts, the issuance of inprovenment district bonds and
warrants, and the inposition, collection, and enforcenent of special
assessnments on all property, including any state-owned or other
publicly-owned property, specially benefited frominprovenents in the
sanme manner as provided for counties by chapter 36.94 RCW

Sec. 19. RCWB86. 26.105 and 1986 c¢c 46 s 5 are each anended to read
as foll ows:

H-oeed—contrel—werk—onthe state si+n-streamreseureess—andidentiiythe

Hver—s—reander—belt—or—floodway—)) (1) A conprehensive flood control
managenent plan shall be conpl eted and adopt ed ((wthin—-at—teast—three
E oy e . I e be 1 dedi

RECW-86-26-050)) by any county that has experienced at |least two
presidentially declared fl ood disasters wthin the nost recent ten-year
period by Decenber 31, 2001, or wthin tw years of a second
presidentially declared flood disaster.

(2) I'f ((after—this—three—year—period—has—elapsed)), by Decenber
31, 2001, or within two years of a second presidentially declared fl ood
di sast er such a conprehensive flood control plan has not been
conpl eted and adopted, grants for flood control naintenance projects
shal | not be made to the county or nunicipal corporations in the county
until a conprehensive flood control plan is conpleted and adopted by
t he appropriate |l ocal authority. These limtations on grants shall not
preclude allocations for energency purposes made pursuant to RCW
86. 26. 060, however, priority consideration for energency assistance
shall be given to those counties that are required to plan, and have
conpleted a plan, as required under this section.

Sec. 20. RCW 90. 58. 180 and 1995 ¢ 347 s 310 are each anended to
read as fol |l ows:

SSB 5433 p. 12
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(1) Any person aggrieved by the granting, denying, or rescinding of
a permt on shorelines of the state pursuant to RCW90. 58. 140 may seek
review from the shorelines hearings board by filing a petition for
review within twenty-one days of the date of filing as defined in RCW
90. 58. 140( 6) .

Wthin seven days of the filing of any petition for revieww th the
board as provided in this section pertaining to a final decision of a
| ocal governnent, the petitioner shall serve copies of the petition on
t he departnent and the office of the attorney general. The departnent
and the attorney general nmay intervene to protect the public interest
and i nsure that the provisions of this chapter are conplied with at any
time within fifteen days fromthe date of the recei pt by the departnent
or the attorney general of a copy of the petition for review filed
pursuant to this section. The shorelines hearings board shall schedul e
review proceedings on the petition for review without regard as to
whether the period for the department or the attorney general to
i ntervene has or has not expired.

(2) The departnent or the attorney general may obtain revi ew of any
final decision granting a permt, or granting or denying an application
for a permt issued by a | ocal governnent by filing a witten petition
with the shorelines hearings board and t he appropri ate | ocal governnent
within twenty-one days fromthe date the final decision was filed as
provi ded i n RCW 90. 58. 140( 6) .

(3) The revi ew proceedi ngs aut hori zed i n subsections (1) and (2) of
this section are subject to the provisions of chapter 34.05 RCW
pertaining to procedures in adjudicative proceedings. Judicial review
of such proceedings of the shorelines hearings board is governed by
chapter 34.05 RCW The board shall issue its decision on the appea
aut hori zed under subsections (1) and (2) of this section within one
hundred ei ghty days after the date the petitionis filed wth the board
or a petitionto intervene is filed by the departnment or the attorney
general, whichever is later. The tine period may be extended by the
board for a period of thirty days upon a showi ng of good cause or may
be wai ved by the parties.

(4) Any person may appeal any rules, regulations, or guidelines
adopt ed or approved by the departnent within thirty days of the date of
t he adopti on or approval. The board shall nmake a final decision within
sixty days follow ng the hearing held thereon.
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(5) Lf the review proceedings authorized in subsection (1) of this
section find for the requestor, and if the requestor is the permt
applicant, the requestor may be awarded any | egal and engi neering costs
involved in challenging the permt decision.

(6) The board shall find the rule, regulation, or guideline to be
valid and enter a final decision to that effect unless it determ nes
that the rule, regulation, or guideline:

(a) Is clearly erroneous in |light of the policy of this chapter; or

(b) Constitutes an inplenentation of this chapter in violation of
constitutional or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was developed without fully considering and evaluating all
material submtted to the departnment during public review and comment;
or

(e) Was not adopted in accordance with required procedures.

((6))) (7). If the board nmakes a determ nation under subsection
((65))) (B)(a) through (e) of this section, it shall enter a fina
decision declaring the rule, regulation, or guideline invalid,
remandi ng the rule, regulation, or guideline to the departnent with a
statenent of the reasons in support of the determ nation, and directing
the departnent to adopt, after a thorough consultation with the
affected | ocal governnent and any other interested party, a new rule,
regul ation, or guideline consistent with the board s deci sion.

((6H)) (8) A decision of the board on the validity of a rule,
regul ation, or guideline shall be subject to reviewin superior court,
i f authorized pursuant to chapter 34.05 RCW A petition for review of
t he deci sion of the shorelines hearings board on a rule, regul ation, or
guideline shall be filed within thirty days after the date of fina
deci sion by the shorelines hearings board.

NEWSECTION. Sec. 21. A newsection is added to chapter 43.17 RCW
to read as foll ows:

Each appropriate agency shall actively seek to encourage through
permt requirenents the renoval of accunulated materials fromrivers
and streans where there is a flood danmage reduction benefit. Each
agency shall develop policies to acconplish this goal.

Sec. 22. RCWS86.12. 200 and 1991 ¢ 322 s 3 are each anended to read
as foll ows:
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The county legislative authority of any county nay adopt a
conprehensi ve fl ood control managenent plan for any drai nage basin t hat
is located wholly or partially within the county.

A conprehensive flood control managenent plan shall include the
foll ow ng el enents:

(1) Designation of areas that are susceptible to periodic flooding,
frominundation by bodies of water or surface water runoff, or both,
including the river’s neander belt or fl oodway;

(2) Establishnment of a conprehensive schene of flood control
protection and inprovenents for the areas that are subject to such
periodic flooding, that includes: (a) Determning the need for, and
desirable location of, flood control inprovenents to protect or
preclude flood danmage to structures, works, and inprovenents, based
upon a ((eestfbenetit)) cost-benefit ratio between the expense of
provi ding and mai ntai ning these inprovenents and the benefits arising
fromthese i nprovenents; (b) establishing the | evel of flood protection
that each portion of the systemof flood control inprovenents wll be
permtted; (c) identifying alternatives to in-stream flood control
work; (d) identifying areas where flood waters coul d be directed during
a flood to avoid damage to buil dings and other structures; ((and)) (e)
identifying areas where a river may migrate into a new channel and
devel oping options to prevent the creation of the new channel, and
identifying practices that will avoid long-termaccretion of sedinents;
and (f identifying sources of revenue that will be sufficient to
finance the conprehensive schenme of flood control protection and
I nprovenent s;

(3) Establishing |land use regul ati ons that preclude the | ocati on of
structures, works, or inprovenents in critical portions of such areas
subject to periodic flooding, including a river’s neander belt or
fl oodway, and permtting only fl ood-conpatible | and uses i n such areas;

(4) Establishing restrictions on construction activities in areas
subject to periodic floods that require the flood proofing of those
structures that are permtted to be constructed or renodel ed; and

(5) Establishing restrictions on land clearing activities and
devel opnment practices that exacerbate fl ood probl ens by increasing the
fl ow or accunul ation of flood waters, or the intensity of drainage, on
| ow-1ying areas. Land clearing activities do not include forest
practices as defined in chapter 76.09 RCW
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A conprehensive flood control nmanagenent plan shall be subject to
the mninmum requirements for participation in the national flood
i nsurance program requirenments exceeding the m ni num national flood
i nsurance programthat have been adopted by the departnent of ecol ogy
for a specific flood plain pursuant to RCW86. 16. 031, and rul es adopt ed
by the departnent of ecology pursuant to chapter 86.16 RCW and RCW
86.26.050 relating to fl ood pl ai n managenent activities. Wen a county
pl ans under chapter 36. 70A RCW it ((#m&y)) nust incorporate the portion
of its conprehensive flood control nmanagenent plan relating to | and use
restrictions in its conprehensive plan and devel opnent regul ations
adopt ed pursuant to chapter 36. 70A RCW

Sec. 23. RCW90. 58.030 and 1996 ¢ 265 s 1 are each anended to read
as follows:

As used in this chapter, unless the context otherw se requires, the
follow ng definitions and concepts apply:

(1) Adm nistration

(a) "Departnent" neans the departnent of ecol ogy;

(b) "Director"” nmeans the director of the departnent of ecol ogy;

(c) "Local governnent" neans any county, incorporated city, or town
which contains within its boundaries any |lands or waters subject to
this chapter

(d) "Person" neans an individual, partnership, corporation,
associ ati on, or gani zati on, cooperati ve, public or muni ci pal
corporation, or agency of the state or |ocal governnental unit however
desi gnat ed;

(e) "Hearing board" neans the shoreline hearings board established
by this chapter.

(2) Geographical:

(a) "Extrene lowtide" neans the |l owest |ine on the | and reached by
a receding tide;

(b) "Ordinary high water mark" on all |akes, streans, and tida
water is that mark that wll be found by exam ning the bed and banks
and ascertaining where the presence and action of waters are so conmon
and usual, and so long continued in all ordinary years, as to mark upon
the soil a character distinct from that of the abutting upland, in
respect to vegetation as that condition exists on June 1, 1971, as it
may naturally change thereafter, or as it may change thereafter in
accordance with permts i ssued by a | ocal governnent or the departnent:
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PROVI DED, That in any area where the ordi nary hi gh water mark cannot be
found, the ordinary high water mark adjoining salt water shall be the
line of nean higher high tide and the ordinary high water mark
adjoining fresh water shall be the |line of nean high water;

(c) "Shorelines of the state" are the total of all "shorelines" and
"shorelines of state-wi de significance" within the state;

(d) "Shorelines" neans all of the water areas of the state,
including reservoirs, and their associated shorel ands, together wth
the lands wunderlying them except (i) shorelines of state-w de
significance; (ii) shorelines on segnents of streans upstream of a
point where the nmean annual flow is twenty cubic feet per second or
| ess and the wet| ands associ ated with such upstreamsegnents; and (iii)
shorelines on lakes less than twenty acres in size and wetl ands
associated wth such small | akes;

(e) "Shorelines of state-w de significance" nmeans the follow ng
shorelines of the state:

(1) The area between the ordinary high water mark and the western
boundary of the state from Cape D sappointnment on the south to Cape
Flattery on the north, including harbors, bays, estuaries, and inlets;

(1i) Those areas of Puget Sound and adjacent salt waters and the
Strait of Juan de Fuca between the ordinary high water mark and the
line of extreme low tide as follows:

(A) N squally Delta--from DeWlf Bight to Tatsol o Point,

(B) Birch Bay--from Point Witehorn to Birch Point,

(© Hood Canal --from Tal a Point to Foul weat her Bl uff,

(D) Skagit Bay and adj acent area--fromBrown Point to Yokeko Point,
and

(E) Padilla Bay--from March Point to WIIliam Point;

(1i1) Those areas of Puget Sound and the Strait of Juan de Fuca and
adj acent salt waters north to the Canadian line and |ying seaward from
the line of extrene |ow tide;

(1v) Those |akes, whether natural, artificial, or a conbination
thereof, with a surface acreage of one thousand acres or nore neasured
at the ordinary high water mark;

(v) Those natural rivers or segnents thereof as follows:

(A) Any west of the crest of the Cascade range downstream of a
poi nt where the nmean annual flowis nmeasured at one thousand cubic feet
per second or nore,
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(B) Any east of the crest of the Cascade range downstream of a
poi nt where the annual flow is neasured at two hundred cubic feet per
second or nore, or those portions of rivers east of the crest of the
Cascade range downstreamfromthe first three hundred square mles of
drai nage area, whichever is |onger;

(vi) Those shorel ands associated with (i), (ii), (iv), and (v) of
this subsection (2)(e);

(f) "Shorel ands" or "shorel and areas" neans those | ands extending
| andward for two hundred feet in all directions as neasured on a
hori zontal plane from the ordinary high water mark; floodways and
contiguous floodplain areas landward two hundred feet from such
fl oodways; and all wetlands and river deltas associated with the
streans, | akes, and tidal waters which are subject to the provisions of
this chapter; the sane to be designated as to location by the
departnment of ecology. Any county or city may determ ne that portion
of a one-hundred-year-flood plain to be included in its master program
as long as such portion includes, as a mninmnum the floodway and the
adj acent | and extending | andward two hundred feet therefrom

(g) "Floodway" neans those portions of the area of a river valley
lying streammard from the outer limts of a watercourse upon which
flood waters are carried during periods of flooding that occur with
reasonabl e regul arity, although not necessarily annually, said fl oodway
being identified, under normal condition, by changes in surface soil
conditions or changes in types or quality of vegetative ground cover
condi tion. The floodway shall not include those lands that can
reasonably be expected to be protected from flood waters by flood
control devices maintained by or maintained under |icense from the
federal governnent, the state, or a political subdivision of the state;

(h) "Wetlands" neans areas that are inundated or saturated by
surface water or ground water at a frequency and duration sufficient to
support, and that under normal circunstances do support, a preval ence
of vegetation typically adapted for life in saturated soil conditions.
Wet | ands general ly include swanps, marshes, bogs, and simlar areas.
Wet | ands do not include those artificial wetlands intentionally created
from nonwetl and sites, including, but not limted to, irrigation and
drai nage ditches, grass-lined swales, canals, detention facilities,
wastewater treatnent facilities, farm ponds, and | andscape aneniti es,
or those wetl ands created after July 1, 1990, that were unintentionally
created as a result of the construction of a road, street, or highway.
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Wetl ands may include those artificial wetlands intentionally created
fromnonwetl and areas to mtigate the conversion of wetlands.

(3) Procedural terns:

(a) "Cuidelines" neans those standards adopted to inplenent the
policy of this chapter for regulation of use of the shorelines of the
state prior to adoption of master prograns. Such standards shall al so
provide criteria to | ocal governnents and the departnent in devel oping
mast er prograns;

(b) "Master programt shall nean the conprehensive use plan for a
descri bed area, and the use regul ations together with maps, diagrans,
charts, or other descriptive material and text, a statement of desired
goals, and standards developed in accordance with the policies
enunci ated i n RCW 90. 58. 020;

(c) "State master programt is the cumulative total of all master
prograns approved or adopted by the departnent of ecol ogy;

(d) "Devel opnent” nmeans a use consisting of the construction or
exterior alteration of structures; dredging; drilling; dunping;
filling; renoval of any sand, gravel, or m nerals; bul kheadi ng; driving
of piling; placing of obstructions; or any project of a permanent or
tenporary nature which interferes wwth the normal public use of the
surface of the waters overlying |ands subject to this chapter at any
state of water |evel;

(e) "Substantial devel opnent” shall nean any devel opnent of which
the total cost or fair market val ue exceeds two thousand five hundred
dol Il ars, or any devel opnent which materially interferes with the nornal
public use of the water or shorelines of the state; except that the
follow ng shall not be considered substantial developnents for the
pur pose of this chapter:

(1) Normal maintenance or repair of existing structures or
devel opnent s, including damage by accident, fire, or elenents;

(1i) Ilnprovenents to dikes and levees if the inprovenent is
determ ned by a county to be consistent with a fl ood control nanagenent
pl an devel oped under chapter 86.26 RCW

(iii) Streanbed maintenance including sedinent renoval, sedinent
di sposal, and streanbank stabilization if perfornmed to provide public
flood control Dbenefit as determned by the appropriate county
| egislative authority;
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(iv) Construction of stream flow regulation, retention, or
detention facilities if consistent with a fl ood control nmanagenent pl an
devel oped under chapter 86.26 RCW

(v) Construction of the normal protective bul khead comon to single
famly residences;

((&++))) (vi) Emergency construction necessary to protect property
from damage by the el enents;

((6~))) (vii) Construction and practices normal or necessary for
farmng, irrigation, and ranching activities, including agricultural
service roads and utilities on shorelands, and the construction and
mai nt enance of irrigation structures including but not [imted to head
gates, punping facilities, and irrigation channels. A feedlot of any
size, all processing plants, other activities of a commercial nature,

alteration of the contour of the shorelands by leveling or filling
other than that which results from normal cultivation, shall not be
considered normal or necessary farmng or ranching activities. A

feedl ot shall be an enclosure or facility used or capabl e of bei ng used
for feeding |livestock hay, grain, silage, or other |livestock feed, but
shall not include land for growing crops or vegetation for |ivestock
f eedi ng and/ or grazing, nor shall it include normal |ivestock wintering
oper ati ons;

((6¥))) (wviii) Construction or nodification of navigational aids
such as channel markers and anchor buoys;

((&v)) (ix) Construction on shorelands by an owner, |essee, or
contract purchaser of a single famly residence for his own use or for
the use of his famly, which residence does not exceed a height of
thirty-five feet above average grade |evel and which neets al
requirenents of the state agency or |ocal governnent having
jurisdiction thereof, other than requirenents i nposed pursuant to this
chapter;

((EwH+))) (x) Construction of a dock, including a comunity dock,
desi gned for pleasure craft only, for the private noncomrercial use of
t he owner, | essee, or contract purchaser of single and multiple famly
resi dences. This exception applies if either: (A) In salt waters, the
fair market val ue of the dock does not exceed two thousand five hundred
dollars; or (B) infresh waters, the fair market val ue of the dock does
not exceed ten thousand dollars, but if subsequent construction having
a fair market val ue exceedi ng two thousand five hundred dollars occurs
within five years of conpletion of the prior construction, the
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subsequent construction shall be considered a substantial devel opnent
for the purpose of this chapter;

((Ew++))) (xi) Operation, mai ntenance, or construction of canals,
wat erways, drains, reservoirs, or other facilities that now exist or
are hereafter created or developed as a part of an irrigation system
for the primary purpose of naking use of system waters, including
return flow and artificially stored ground water for the irrigation of
| ands;

((9)) (xii) The marking of property lines or corners on state
owned | ands, when such marking does not significantly interfere with
normal public use of the surface of the water;

((649)) (xiii) Operation and mai ntenance of any system of diKkes,
ditches, drains, or other facilities existing on Septenber 8, 1975,
whi ch were created, developed, or utilized primarily as a part of an
agricultural drainage or diking system

((6)) (xiv) Site exploration and investigation activities that
are prerequisite to preparation of an application for devel opnent
aut hori zation under this chapter, if:

(A) The activity does not interfere with the normal public use of
the surface waters;

(B) The activity wll have no significant adverse inpact on the
environnent including, but not limted to, fish, wildlife, fish or
wildlife habitat, water quality, and aesthetic val ues;

(C© The activity does not involve the installation of a structure,
and upon conpletion of the activity the vegetation and |and
configuration of the site are restored to conditions existing before
the activity;

(D) A private entity seeking devel opnent authorization under this
section first posts a performance bond or provides other evidence of
financial responsibility to the local jurisdiction to ensure that the
site is restored to preexisting conditions; and

(E) The activity is not subject to the permt requirenents of RCW
90. 58. 550;

((64+))) (xv) The process of renpbving or controlling an aquatic
noxi ous weed, as defined in RCW 17.26.020, through the use of an
herbi ci de or other treatnent nethods applicable to weed control that
are recommended by a final environnental inpact statenent published by
the department of agriculture or the departnent jointly with other
state agenci es under chapter 43.21C RCW
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NEWSECTION. Sec. 24. A new section is added to chapter 86.26 RCW
to read as foll ows:

A flood protection project is work necessary to preserve, restore,
or inprove either natural or human-nmade stream banks or flood control
facilities that repair or prevent flood damage as defined in RCW
86.16.120 including but not limted to damage by erosion, streamfl ow,
sheet runoff, or other danages by the sea or other bodies of water.

NEW SECTI ON. Sec. 25. A new section is added to chapter 86. 12 RCW
to read as foll ows:

Upon request by a county or city preparing a conprehensive flood
managenent plan under this chapter, the departnent of transportation
shal | :

(1) Provide an inventory of all state hi ghways and bridges | ocated
in a floodplain as designated by the federal energency managenent
agency;

(2) ldentify any state roads or bridges that my cause a
constriction to the natural flow of flood waters;

(3) ldentify state roads that, either by thenselves or in
conjunction with levees or other structures in the floodplain, my
entrap floodwaters in areas originally intended to be fl ood-proofed;
and

(4) Provide any other information available to the departnent to
assist in preventing or mnimzing fl ood damages.

NEW SECTION. Sec. 26. RCW79.90.325 and 1984 c 212 s 10 are each
r epeal ed.

NEW SECTI ON. Sec. 27. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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