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S-1548. 2

SUBSTI TUTE SENATE BI LL 5273

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Committee on Agriculture & Environnent (originally sponsored
by Senators Mrton, Fraser, Swecker, Prentice, Strannigan and Haugen)

Read first tinme 02/ 14/ 97.

AN ACT Rel ating to conpensatory mtigation; adding a new section to
chapter 75.20 RCW adding a new section to chapter 90.48 RCW and
addi ng a new chapter to Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the state |acks
a central policy relating to the mtigation of wetlands and aquatic
habitat for necessary or unavoidable devel opnent. This causes
devel opnent proposals that rely upon advanced conpensatory mtigation
or off-site mtigation to take an unreasonably |ong period of tine to
devel op and i nplenent and to be subject to a great deal of regulatory
and permtting uncertainty.

The legislature further finds that mtigation for wetlands and
aquatic habitat can be nost beneficial for the resource if it is
pl anned before the project’s environnmental i npacts. Advanced
conpensatory mtigation and off-site mtigation are approaches to
provi di ng wet | ands and aquati c habitat conpensation that offer benefits
for natural resources while reducing permtting del ays and uncertainty.
These resource benefits result fromearly inplenmentation of wetlands
and aquatic habitat inprovenent actions and fromincreased flexibility
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to address wet | ands and aquatic habitat froma | andscape, watershed, or
bay-w de perspecti ve. This approach also offers opportunities to
i ncrease biological functions by conmbining or connecting wetl ands and
aquatic habitat into blocks of larger size or conplexity.

It shall be the policy of the state to encourage, as an option
advanced conpensatory mtigation and off-site mtigation that wll
result in greater environnental benefits than other mtigation options,
be appropriate as a neans of addressing the inpacts of a devel opnent
project, and provide a neans of accommopdati ng necessary or unavoi dabl e

development in wetland and aquatic habitat areas. Publ i c
infrastructure projects, in particular, could benefit fromthis type of
opti on.

Thi s chapter does not require the project proponent to use advanced
conpensatory mtigation or off-site mtigation nor does it change a
proj ect proponent’s opportunity to pursue project-specific mtigation
proposal s outside of the context of a mtigation plan.

The | egislature authorizes |ocal governments to acconmobdate the
goals of sections 1 through 3 of this act. It is the intent of the
| egi sl ature that each mtigation plan be consistent with plans and
devel opnent regul ations adopted under the growh managenent act,
chapter 36.70A RCW and the shoreline managenent act, chapter 90.58
RCW and | ocal governnents are encouraged to incorporate the goals of
this chapter into their developnent regulations and critical area
or di nances.

This chapter shall not be construed to create new authorities for
regul ati ng wetl ands or aquatic habitat.

NEW SECTI ON. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Advanced conpensatory mtigation" means provi di ng conpensatory
mtigation in advance of known, unavoidable inpacts of planned
devel opnment projects.

(2) "Compensatory mtigation" means the restoration, creation,
enhancenent, or preservation of uplands, wetlands, or other aquatic
resources for the purposes of conpensating for unavoi dable adverse
i npacts that remain after all appropriate and practicabl e avoi dance and
m ni m zati on has been achi eved.

(3) "Mtigation" nmeans sequentially avoiding inpacts, mnimzing
i npacts, and conpensating for remaining unavoi dabl e i npacts.
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(4) "Mtigation plan" nmeans a docunent or set of docunents
devel oped through joint discussions between a project proponent and
envi ronment al regul at ory agenci es that descri be t he unavoi dabl e wet | and
or aquatic resource inpacts of the proposed devel opnent, and the
proposed conpensatory mtigation for those inpacts.

(5) "Necessary and unavoi dabl e devel opment™ neans an action that is
critical for the mai ntenance or expansion of an existing infrastructure
feature such as a highway, rail line, airport, marine termnal, utility
corridor, harbor area, or hydroelectric facility, and is consistent
with a | and use planning process. This planning process nay include
the growth managenent act, chapter 36.70A RCW or the shoreline
managenent act, chapter 90.58 RCW in areas covered by those chapters.

(6) "Project proponent” nmeans a public or private entity
responsi ble for preparing a mtigation plan.

(7) "Watershed" neans an area identified as a state of Washi ngton
wat er resource i nventory area under WAC 173-500-040 as it exists on the
effective date of this section

NEW SECTION. Sec. 3. (1) Project proponents may use a mtigation
plan to propose advanced conpensatory mtigation and off-site
mtigation wwthin the watershed. A mtigation plan shall:

(a) Contain provisions that guarantee the long-termviability of
the created, restored, enhanced, or preserved habitat, including
assurances for protecting any essential biological and hydrol ogi ca
functions defined in the mtigation plan;

(b) Contain provisions for long-term nonitoring of any created,
restored, or enhanced mtigation site; and

(c) Be consistent with the |ocal conprehensive |and use plan in
counties or cities planning under chapter 36. 70A RCW and any other
appl i cabl e pl anning process in effect for the devel opnent area, such as
an adopt ed subbasin or watershed pl an.

(2) The departnents of ecology and fish and wildlife may not limt
the scope of options in a mtigation plan to areas on or near the
project site, or to habitat types of the sane type as contai ned on the
project site. The departnents of ecology and fish and wldlife shal
fully review and give due consideration to conpensatory mtigation
proposal s, including advanced conpensatory mtigation and off-site
mtigation, that i nprove the overall biological functions and val ues of
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the watershed or bay and accommpdate the mtigation needs of
unavoi dabl e or necessary devel opnent.

The departnents of ecology and fish and wildlife are not required
to grant approval to a mtigation plan that the departnents find does
not provi de equal or better biological functions and values within the
wat er shed or bay.

(3) Wien nmeking a finding under this chapter regarding whether a
mtigation plan provides equal or better biological functions and
values than those that will be lost as a result of necessary or
unavoi dabl e devel opnent, the departnents of ecology and fish and
wildlife shall consider whether the mtigation plan provides equal or
better biological functions and values, conpared to the existing
conditions, for the target resources or species identified in the
mtigation plan. This consideration shall be based upon the foll ow ng
factors:

(a) The relative value of the mtigation for the target resources,
in ternms of the quality and nunbers of biological functions provided;

(b) The conpatibility of the proposal with the intent of broader
resource managenent and habitat managenent objectives and plans, such
as exi sting resource nmanagenent plans, watershed plans, critical areas
ordi nances, and shoreline nmaster prograns;

(c) The relative scarcity of different habitat types in the
| andscape addressed by the mtigation plan;

(d) The benefits of the proposal for the entire habitat | andscape,
considering the benefits of connecting various habitat wunits or
provi di ng popul ation-limting habitats or functions for target species;

(e) The benefits of early inplenentation of habitat mtigation for
projects invol ving advanced conpensatory mtigation; and

(f) The significance of any negative inpacts to nontarget species
or resources.

(4) A mtigation plan may be approved through a nenorandum of
agreenent between the project proponent and either the departnent of
ecol ogy or departnent of fish and wildlife, or both.

NEW SECTI ON. Sec. 4. The | egislature recognizes that many of the
aquatic areas of the state contain |levels of pollution in the sedinents
that require renediation through state and federal cleanup |aws and
prograns such as the state nodel toxics control act, chapter 70.105D
RCW or the federal conprehensive environnmental response, conpensation
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and liability act (42 U S.C. Sec. 9601 et seq.). Wen cleanup actions
are undertaken in contam nated aquatic areas, the habitat function of
the aquatic area may be substantially inproved. For this reason it is
the policy of the state to not require habitat mtigation for sedi nent
dredging or capping actions that result in a cleaner aquatic
envi ronment and equal or better habitat functions and val ues. Thi s
section shall not be construed to require habitat mtigation for
navi gati on and nai nt enance dredgi ng of existing channels and berthing
ar eas.

NEWSECTION. Sec. 5. (1) In nmaking regul atory decisions relating
to wetland or aquatic resource mtigation, the departnents of ecol ogy
and fish and wildlife shall, at the request of the project proponent,
foll ow the gui dance of sections 1 through 4 of this act.

(2) If the departnment of ecology or the departnment of fish and
wildlife receives nultiple requests for review of mtigation plans,
each departnment may schedule its review of these proposals to conform
to avail abl e budgetary resources.

NEW SECTION. Sec. 6. A new section is added to chapter 75.20 RCW
to read as foll ows:

Wen reviewing a mtigation plan under RCW 75.20.100 or RCW
75.20. 103, the departnent shall, at the request of the project
proponent, follow the guidance contained in sections 1 through 4 of
this act.

NEW SECTION. Sec. 7. A new section is added to chapter 90.48 RCW
to read as foll ows:

When exercising its powers under RCW 90.48.260, the departnent
shall, at the request of the project proponent, follow the guidance
contained in sections 1 through 4 of this act.

NEW SECTION. Sec. 8. Sections 1 through 5 of this act constitute
a new chapter in Title 90 RCW

~-- END ---
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