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HOUSE BI LL 2470

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Representatives Lanbert, Sheahan, Carrell, Zellinsky and Mulliken

Read first tine . Referred to Commttee on

AN ACT Relating to rape of an inmate or crimnal defendant by a
person wth supervisory authority over the inmate or crimnal
def endant; anmending RCW 9A 44.050 and 9A 44.100; reenacting and
anendi ng RCW 9A. 44.010; adding new sections to chapter 9A 44 RCW
addi ng a new section to chapter 43.121 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A 44.010 and 1997 ¢ 392 s 513 and 1997 ¢ 112 s 37 are
each reenacted and anmended to read as foll ows:

As used in this chapter:

(1) "Sexual intercourse"” (a) has its ordinary meani ng and occurs
upon any penetration, however slight, and

(b) Also neans any penetration of the vagina or anus however
slight, by an object, when conmtted on one person by anot her, whether
such persons are of the sane or opposite sex, except when such
penetration is acconplished for nedically recognized treatnment or
di agnosti c purposes, and

(c) Also neans any act of sexual contact between persons invol ving
the sex organs of one person and the nouth or anus of another whet her
such persons are of the sane or opposite sex.
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(2) "Sexual contact" nmeans any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual
desire of either party or a third party.

(3) "Married" neans one who is legally married to anot her, but does
not include a person who is living separate and apart fromhis or her
spouse and who has filed in an appropriate court for |egal separation
or for dissolution of his or her marriage.

(4) "Mental incapacity” is that condition existing at the tinme of
the offense which prevents a person from understanding the nature or
consequences of the act of sexual intercourse whether that conditionis
produced by illness, defect, the influence of a substance or fromsone
ot her cause.

(5) "Physically hel pl ess" neans a person who i s unconsci ous or for
any other reason is physically unable to conmunicate unw llingness to
an act.

(6) "Forcible conpulsion" nmeans physical force which overcones
resi stance, or a threat, express or inplied, that places a person in
fear of death or physical injury to herself or hinself or another
person, or in fear that she or he or another person w ||l be ki dnapped.

(7) "Consent" neans that at the time of the act of sexual
intercourse or sexual contact there are actual words or conduct
indicating freely given agreenent to have sexual intercourse or sexual
cont act .

(8) "Significant relationship® neans a situation in which the
perpetrator is:

(a) A person who undertakes the responsibility, professionally or
voluntarily, to provide education, health, welfare, or organized
recreational activities principally for m nors;

(b) A person who in the course of his or her enpl oynent supervises
m nors; or

(c) A person who provides welfare, health or residential
assi stance, personal care, or organized recreational activities to
frail elders or vulnerable adults, including a provider, enployee,
tenporary enpl oyee, volunteer, or independent contractor who supplies
services to long-term care facilities licensed or required to be
licensed under chapter 18.20, 18.51, 72.36, or 70.128 RCW and hone
heal th, hospice, or hone care agencies licensed or required to be
licensed under chapter 70.127 RCW but not including a consensua
sexual partner.
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(9) "Abuse of a supervisory position" nmeans a direct or indirect
threat or promse to use authority to the detrinent or benefit of a
m nor .

(10) "Devel opnental | y di sabl ed, " for pur poses of RCW
9A. 44.050(1)(c) and 9A.44.100(1)(c), means a person wth a
devel opnental disability as defined in RCW 71A. 10. 020.

(11) "Person with supervisory authority," for purposes of RCW
9A.44.050(1) (c) or (e) and 9A 44.100(1) (c) or (e), neans any
proprietor or enployee of any public or private care or treatnent
facility who directly supervises devel opnentally disabled, nentally
di sordered, or chemcally dependent persons at the facility, and any
proprietor or enployee of any public or private facility used for the
incarceration, inprisonnent, detention, or housing of inmates or

crimnal defendants, who directly supervises the inmate or crimna
defendant at the facility.

(12) "Mentally disordered person”™ for the purposes of RCW
9A. 44.050(1)(e) and 9A.44.100(1)(e) neans a person with a "nental
di sorder” as defined in RCW 71. 05. 020.

(13) "Chem cally dependent person" for pur poses  of RCW
9A. 44.050(1)(e) and 9A.44.100(1)(e) neans a person who is "chemcally
dependent” as defined in RCW 70. 96A. 020(4).

(14) "Health care provider" for purposes of RCW 9A 44.050 and
9A. 44. 100 neans a person who i s, holds hinself or herself out to be, or
provi des services as if he or she were: (a) A nenber of a health care
prof essi on under chapter 18.130 RCW or (b) registered or certified
under chapter 18.19 RCW regardl ess of whether the health care provider
is licensed, certified, or registered by the state.

(15) "Treatnment" for purposes of RCWO9A. 44.050 and 9A. 44. 100 neans
the active delivery of professional services by a health care provider
which the health care provider holds hinself or herself out to be
qualified to provide.

(16) "Frail elder or vulnerable adult” means a person sixty years
of age or ol der who has the functional, nmental, or physical inability
to care for hinself or herself. "Frail elder or vulnerable adult" al so
i ncl udes a person found i ncapacitated under chapter 11.88 RCW a person
over eighteen years of age who has a devel opnental disability under
chapter 71A.10 RCW a person admtted to a long-termcare facility that
is licensed or required to be licensed under chapter 18.20, 18.51,
72.36, or 70.128 RCW and a person receiving services from a hone
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health, hospice, or hone care agency licensed or required to be
| i censed under chapter 70.127 RCW

Sec. 2. RCW9A 44.050 and 1997 c¢ 392 s 514 are each anended to
read as foll ows:

(1) A person is guilty of rape in the second degree when, under
ci rcunstances not constituting rape in the first degree, the person
engages in sexual intercourse with another person:

(a) By forcible conmpul sion

(b) When the victimis incapable of consent by reason of being
physically hel pl ess or nentally incapacitated;

(c) Wien the victimis devel opnental |y di sabl ed and t he perpetrator
is a person who is not married to the victimand who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual intercourse occurs during a
treat nent session, consultation, interview, or examnation. It is an
affirmati ve defense that the def endant nust prove by a preponderance of
the evidence that the client or patient consented to the sexual
intercourse with the know edge that the sexual intercourse was not for
t he purpose of treatnent;

(e) Wien the victimis a resident of a facility for nmentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victi mand has supervisory authority
over the victim ((eF))

(f) Wien the victimis a resident of a facility for inmates or
crim nal defendants and the perpetrator is a person who is not nmarried

to the victimand has supervisory authority over the victim or

(g) Wen the victimis a frail elder or vulnerable adult and the
perpetrator is a person who is not married to the victi mand who has a
significant relationship with the victim

(2) Rape in the second degree is a class A fel ony.

Sec. 3. RCW 9A. 44. 100 and 1997 c¢ 392 s 515 are each anended to
read as foll ows:

(1) A person is guilty of indecent liberties when he know ngly
causes anot her person who is not his spouse to have sexual contact with
hi m or anot her:

(a) By forcible conmpul sion
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(b) When the other person is incapable of consent by reason of
being nentally defective, nentally incapacitated, or physically
hel pl ess;

(c) Wien the victimis devel opnental |y di sabl ed and t he perpetrator
is a person who is not married to the victimand who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual contact occurs during a treatnent
session, consultation, interview, or examnation. It is an affirmative
defense that the defendant nust prove by a preponderance of the
evidence that the client or patient consented to the sexual contact
with the knowl edge that the sexual contact was not for the purpose of
treat ment;

(e) Wien the victimis a resident of a facility for nentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victimand has supervisory authority
over the victim ((eF))

(f) Wien the victimis a resident of a facility for inmtes or
crim nal defendants and the perpetrator is a person who is not nmarried
to the victimand has supervisory authority over the victinm or

(g) Wen the victimis a frail elder or vulnerable adult and the
perpetrator is a person who is not married to the victimand who has a
significant relationship with the victim

(2) Indecent liberties is a class B fel ony.

NEW SECTION. Sec. 4. A new section is added to chapter 9A 44 RCW
to read as foll ows:

(1) The provisions of RCW9A. 44.050(1) (f) and 9A. 44.100(1) (f) shall
not apply unless the victim reports, directly or indirectly, the
crimnal act to a person who is in a supervisory capacity over the
victimother than the all eged perpetrator within twenty-four hours of
when the alleged incident occurred and submts to exam nation and
testing by a qualified physician or nurse at the discretion of the
facility.

(2) Notice of the provisions of this section shall be provided to
residents of facilities for inmates or crimnal defendants.

(3) Facility admnistrative staff, after making a finding that an
inmate or crim nal defendant made a fal se cl ai munder the provisions of
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RCW 9A. 44.050(1)(f) or 9A 44.100(1)(f), shall not be precluded from
taking disciplinary action against that inmate or crimnal defendant.

NEW SECTION. Sec. 5. A new section is added to chapter 9A 44 RCW
to read as foll ows:

The public enploynent of a public enployee who is convicted for
vi ol ation of RCW 9A. 44.050(1)(f) or 9A 44.100(1)(f), or is convicted
for violation of another section of chapter 9A 44 RCWon allegations
which led to charging under RCW 9A.44.050(1)(f) or 9A 44.100(1)(f),
shall be term nated from enpl oynent upon conviction of the enployee.
The public enployer of the public enployee is immune fromliability if
the conviction of the enployee is anended or reversed on appeal.

NEWSECTION. Sec. 6. A newsection is added to chapter 43.121 RCW
to read as foll ows:

A public enployee who 1is convicted for violation of RCW
9A. 44.050(1)(f) or 9A 44.100(1)(f), or is convicted for violation of
anot her section of chapter 9A. 44 RCW on allegations which led to
char gi ng under RCWO9A. 44. 050(1) (f) or 9A. 44.100(1)(f), shall be liable
for any costs incurred by the public enployer as a result of the
crimnal actions of the enployee, including any judgnent costs. The
public enployer of the public enployee shall have a right of lien on
any undistributed assets or benefits belonging to the enployee,

i ncl udi ng any public pension benefits.

~-- END ---
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