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HOUSE BI LL 1680

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Representatives Sunp, McMrris, L. Thomas, Chandl er, Buck, Shel don
and M el ke

Read first time 02/05/97. Referred to Commttee on Natural Resources.

AN ACT Relating to mning and mlling operations; anmending RCW
78.56. 010, 78.56.020, 78.56.030, 78.56.050, 78.56.060, 78.56.070,
78.56. 080, 78.56.090, 78.56.100, 78.56.110, 78.56.120, 78.56.130,
78.44.131, and 78.44.161; adding new sections to chapter 78.56 RCW
addi ng a new section to chapter 78.44 RCW creating a new section; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 78.56 RCW
to read as foll ows:

(1) The netals mning and m|ling operations subchapter applies to
all nmetals mning and mlling operations as defined in RCW 78. 56. 020.
The surface mning of precious and base netal ores subchapter applies
to nmetals mning and mlling operations that are al so surface m nes as
defined in section 17 of this act.

(2) The legislature intends that chapter 78.44 RCWnot apply to the
mning and mlling operations under this chapter, except for the
surface mning reclamation account under RCW 78. 44. 045.
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Sec. 2. RCW78.56.010 and 1994 ¢ 232 s 1 are each anended to read
as follows:

It is in the best interests of the citizens of the state of
Washi ngton to insure the highest degree of environnental protection
whil e all owi ng t he proper devel opnent and use of its natural resources,
including its mneral resources. Metal s m ning can have significant
positive and adverse inpacts on the state and on |ocal comunities.
The purpose of this ((ehapter)) subchapter is to assure that netals
mneral mning or mlling operations are designed, constructed, and
operated in a manner that pronotes both econom c opportunities and
environmental and public health safeguards for the citizens of the
st at e. It is the intent of the legislature to create a regulatory
framework which yields, to the greatest extent possible, a netals
m ning industry that is conpatible wth these policies.

Sec. 3. RCW78.56.020 and 1994 ¢ 232 s 2 are each anended to read
as follows:

The definitions set forth in this section apply throughout this
((ehapter)) subchapter.

(1) "Metals mning and mlling operation” nmeans a m ni ng operation
extracting fromthe earth precious or base netal ore and processing the

ore by treatnment or concentration in a mlling facility. It also
refers to an expansion of an existing operation or any new netals
m ning operation if the expansion or new mning operationis likely to
result in a significant, adverse environnental inpact pursuant to the
provi sions of chapter 43.21C RCW The extraction of dolomte, sand,

gravel, aggregate, linmestone, magnesite, silica rock, and zeolite or
other nonnetallic mnerals; and placer mning; and the snelting of
al um num are not netals mning and mlling operations regul ated under

this ((ehapter)) subchapter

(2) "MIling" means the process of grinding or crushing ore and
extracting the base or precious netal by chem cal solution, electro
W nning, or flotation processes.

(3) "Heap leach extraction process” in regard to a netals mning
and mlling operation neans the process of extracting base or precious
metal ore by percolating solutions through ore in an open system and
i ncludes reprocessing of previously mlled ore. The heap |[|each
extraction process does not include |eaching in a vat or tank.
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(4) "In situ extraction" in regard to a netals mning and mlling
operation neans the process of dissolving base or precious netals from
their natural place in the geological setting and retrieving the
solutions fromwhich netals can be recovered.

(5) "Requl ated substances" nmeans any materials regulated under a
wast e di scharge permt pursuant to the requirenents of chapter 90.48
RCW and/or a permt issued pursuant to chapter 70.94 RCW

(6) "To mtigate" in regard to a netals mning and mlling
operation neans: (a) To avoid the adverse inpact altogether by not
taking a certain action or parts of an action; (b) to m nimze adverse
inpacts by limting the degree or magnitude of the action and its
i npl enentation, by wusing appropriate technology or Dby taking
affirmative steps to avoid or reduce inpacts; (c) to rectify adverse
inpacts by repairing, rehabilitating, or restoring the affected
environment; (d) to reduce or elimnate adverse inpacts over tine by
preservati on and nmai nt enance operations during the life of the action;
(e) to conpensate for the inpact by repl aci ng, enhanci ng, or providing
substitute resources or environnments; or (f) to nonitor the adverse
i npact and take appropriate corrective neasures.

Sec. 4. RCW78.56.030 and 1994 ¢ 232 s 3 are each anended to read
as follows:

Metals mning and mlling operations are subject to the
requirenents of this ((ehapter)) subchapter in addition to the
requi renents established in other statutes and rul es.

Sec. 5. RCW78.56.050 and 1994 ¢ 232 s 5 are each anended to read
as follows:

(1) An environnental inpact statenent nust be prepared for any
proposed netals mning and mlling operation. The departnent of
ecology shall be the lead agency in coordinating the environnental
review process under chapter 43.21C RCW and in preparing the
environmental inpact statenent, except for uranium and thorium
operations regul ated under Title 70 RCW

(2) As part of the environnmental review of netals mning and
mlling operations regulated under this ((ehapter)) subchapter, the
applicant shall provide baseline data adequate to docunent the
prem ning conditions at the proposed site of the nmetals mning and
mlling operation. The baseline data shall contain information on the
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el ements of the natural environnent identified in rules adopted
pursuant to chapter 43.21C RCW

(3) The departnent of ecology, after consultation with the
departnment of fish and wildlife, shall incorporate neasures to mtigate
significant probable adverse inpacts to fish and wildlife as part of
the department of ecology’'s permt requirenents for the proposed

oper ati on.
(4) In conducting the environnmental review and preparing the
environnental inpact statenent, the departnent of ecology shal

cooperate with all affected |ocal governnents to the fullest extent
practicabl e.

Sec. 6. RCW78.56.060 and 1994 ¢ 232 s 6 are each anended to read
as follows:

The departnent of ecology will appoint a nmetals m ning coordi nator.
The coordinator will maintain current information on the status of any
metals mning and mlling operation regulated under this ((ehapter))
subchapter fromthe preparation of the environnental inpact statenent

t hrough the permtting, construction, operation, and recl amati on phases

of the project or wuntil the proposal is no |onger active. The
coordinator shall also maintain current information on postclosure
activities. The coordinator will act as a contact person for the

applicant, the operator, and interested nenbers of the public. The
coordinator may also assist agencies with coordination of their
i nspection and nonitoring responsibilities.

Sec. 7. RCW78.56.070 and 1994 c 232 s 7 are each anended to read
as follows:

(1) State agencies with the responsibility for inspecting netals
mning and mlling operations regulated under this ((ehapter))
subchapter shall conduct such inspections at |east quarterly:

PROVI DED, That the inspections are not prevented by inclenent weather
condi ti ons.

(2) The legislature encourages state agencies wth inspection
responsibilities for netals mning and mlling operations regul ated
under this ((ehapter)) subchapter to explore opportunities for cross-
training of inspectors anong state agencies and prograns. This cross-
training would be for the purpose of neeting the inspection
responsibilities of these agencies in a nore efficient and cost-
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effective manner. If doing so would be nore efficient and cost-
effective, state agency inspectors are also encouraged to coordinate
i nspections with federal and |ocal governnent inspectors as well as
wi th one anot her.

Sec. 8. RCW78.56.080 and 1994 ¢ 232 s 8 are each anended to read
as follows:

(1) The metals mning account is created in the state treasury.
Expenditures from this account are subject to appropriation
Expenditures from this account nmay only be used for: (a) The
addi tional inspections of netals mning and mlling operations required
by RCW 78.56. 070 and (b) the netals m ning coordinator established in
RCW 78. 56. 060.

(2)(a) As part of its normal budget devel opnent process and in
consultation with the netals mning i ndustry, the departnent of ecol ogy
shall estimate the costs required for the departnent to neet its
obligations for the additional inspections of netals mning and mlling
operations required by chapter 232, Laws of 1994. The departnent shal
also estimate the cost of enploying the nmetals mning coordinator
established in RCW 78. 56. 060.

(b) As part of its normal budget devel opnent process and in
consultation with the netals mning i ndustry, the departnent of natural
resources shall estimte the costs required for the departnent to neet
its obligations for the additional inspections of netals mning and
mlling operations required by chapter 232, Laws of 1994.

(3) Based on the cost estimtes generated by the departnent of
ecol ogy and the departnent of natural resources, the departnent of
revenue shall establish the amount of a fee to be paid by each active
metals mning and mlling operation regulated under this ((ehapter))
subchapter. The fee shall be established at a level to fully recover
the direct and i ndirect costs of the agency responsibilities identified
in subsection (2) of this section. The amount of the fee for each
operation shall be proportional to the nunber of visits required per
site. Each applicant for a netals mning and mlling operation shal
al so be assessed the fee based on the sanme criterion. The departnent
of revenue may adjust the fees established in this subsection if
unantici pated activity in the industry increases or decreases the
anmount of funding necessary to neet agenci es’ i nspection
responsibilities.
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(4) The departnent of revenue shall collect the fees established in
subsection (3) of this section. Chapter 82.32 RCW insofar as
applicable, applies to the fees i nposed under this section. Al noneys
paid to the departnent of revenue fromthese fees shall be deposited
into the netals m ning account.

(5) This section shall take effect July 1, 1995 unless the
| egi sl ature adopts an alternative approach based on t he recommendati ons
of the nmetals m ning advisory group established in section 27, chapter
232, Laws of 1994.

Sec. 9. RCW78.56.090 and 1994 ¢ 232 s 9 are each anended to read
as follows:

(1) In the processing of an application for an initial waste
di scharge permt for a tailings facility pursuant to the requirenents
of chapter 90.48 RCW the departnent of ecology shall consider site-
specific criteria in determning a preferred location of tailings
facilities of netals mning and mlling operations and incorporate the
requi renents of all known avail abl e and reasonabl e nethods in order to
mai ntai n the highest possible standards to insure the purity of all
waters of the state in accordance with the public policy identified by
RCW 90. 48. 010.

In inplenmenting the siting criteria, the departnment of ecol ogy
shal |l take into account the objectives of the proponent’s application
relating to mning and mlling operations. These objectives shal
consist of, but not be limted to (a) operational feasibility, (b)
conpatibility with optinmum tailings placenent nethods, (c) adequate
vol unme capacity, (d) availability of construction materials, and (e) an
opti m zed enbanknent vol une.

(2) To neet the mandate of subsection (1) of this section, siting
of tailings facilities shall be acconplished through a two-stage
process that consists of a primary alternatives screeni ng phase, and a
secondary technical site investigation phase.

(3) The primary screeni ng phase will consist of, but not belimted
to, siting criteria based on considerations as to |location as foll ows:

(a) Proximty to the one hundred year flood plain, as indicated in
the nost recent federal energency managenent agency naps;

(b) Proximty to surface and ground water;

(c) Topographic setting;

HB 1680 p. 6
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(d) Identifiable adverse geologic conditions, such as |andslides
and active faults; and

(e) Visibility inpacts of the public generally and residents nore
particul arly.

(4) The departnent of ecology, through the primary screening
process, shall reduce the available tailings facility sites to one or
nore feasible | ocations whereupon a technical site investigation phase
shal | be conducted by the departnent for the purpose of verifying the

adequacy of the remaining potential sites. The technical site
i nvestigations phase shall consist of, but not be limted to, the
fol | ow ng:

(a) Soil characteristics;

(b) Hydrol ogic characteristics;

(c) A local and structural geol ogy evaluation, including seismc
conditions and rel ated geotechni cal investigations;

(d) A surface water control analysis; and

(e) A slope stability analysis.

(5) Upon conpletion of the two phase eval uati on process set forth
inthis section, the departnent of ecol ogy shall issue a site selection
report on the preferred | ocation. This report shall address the above
criteria as well as analyze the feasibility of reclamation and
stabilization of the tailings facility. The siting report may
recommend mtigation or engi neering factors to address siting concerns.
The report shall be devel oped in conjunction with the preparation of
and contai ned in an environnental inpact statenent prepared pursuant to
chapter 43.21C RCW The report may be utilized by the departnent of
ecology for the purpose of providing information related to the
suitability of the site and for ruling on an application for a waste
di scharge permt.

(6) The departnment of ecology may, at its discretion, require the
applicant to provide the information required in either phase one or
phase two as described in subsections (3) and (4) of this section.

Sec. 10. RCW 78.56. 100 and 1994 c 232 s 10 are each anmended to
read as foll ows:

(1) In order to receive a waste discharge permt from the
depart nent of ecol ogy pursuant to the requirenents of chapter 90.48 RCW
or inorder to operate a netals mning and mlling tailing facility, an
applicant proposing a netals mning and mlling operation regul ated
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under this ((ehapter)) subchapter nmust neet the follow ng additional
requi renents:

(a) Any tailings facility shall be designed and operated to prevent
the rel ease of pollution and nust neet the foll ow ng standards:

(1) Operators shall apply all known available and reasonable
technology tolimt the concentration of potentially toxic materials in
the tailings facility to assure the protection of wildlife and human
heal t h;

(i) The tailings facility shall have a contai nnent system that
i ncl udes an engi neered |l iner system | eak detection and | eak col | ection
el emrents, and a seepage col |l ection i npoundnent to assure that a | eak of
any regul at ed substance under chapter 90.48 RCWw || be detected before
escapi ng fromthe contai nnment system The desi gn and managenent of the
facility nust ensure that any leaks from the tailings facility are
detected in a manner which allows for remedi ati on pursuant to chapter
90.48 RCW The applicant shall prepare a detail ed engineering report
setting forth the facility design and construction. The applicant
shall submt the report to the departnent of ecology for its revi ew and
approval of a design as determned by the departnent. Nat ur al
conditions, such as depth to ground water or net rainfall, shall be
taken into account in the facility design, but not in lieu of the
protection required by the engineered |iner system

(ti1) The toxicity of mne or mll tailings and the potential for
|l ong-term rel ease of requl ated substances frommne or mll tailings
shall be reduced to the greatest extent practicable through
stabilization, renoval, or reuse of the substances; and

(tv) The closure of the tailings facility shall provide for
i solation or containnment of potentially toxic materials and shall be
designed to prevent future rel ease of regul ated substances contained in
t he i npoundnent ;

(b) The applicant nust develop a waste rock managenent plan
approved by the departnent of ecology and the departnent of natura
resources which enphasi zes pollution prevention. At a mninmum the
pl an nust contain the follow ng el enents:

(i) An accurate identification of the acid generating properties of
t he waste rock

(1i) A strategy for encapsulating potentially toxic material from
t he environnment, when appropriate, in order to prevent the rel ease of
heavy netal s and acidi c drainage; and

HB 1680 p. 8
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(tit) A plan for reclaimng and closing waste rock sites which
mnimzes infiltration of precipitation and runoff into the waste rock
and which is designed to prevent future releases of regulated
substances contained within the waste rock;

(c) If an interested citizen or citizen group so requests of the
departnment of ecology, the netals mning and mlling operator or
applicant shall work with the departnent of ecology and the interested
party to make arrangenents for citizen observation and verification in
the taking of required water sanples. Wile it is the intent of this
subsection to provide for citizen observation and verification of water
sanpling activities, it is not the intent of this subsectionto require
addi tional water sanpling and analysis on the part of the mning and
mlling operation or the departnent. The citizen observation and
verification program shall be incorporated into the applicant’s,
operator’s, or departnent’s normal sanpling reginen and shall occur at
| east once every six nonths. There is no duty of care on the part of
the state or its enployees to any person who participates in the
citizen observation and verification of water sanpling under chapter
232, Laws of 1994 and the state and its enpl oyees shall be i nmune from

any civil lawsuit based on any injuries to or clains made by any person
as a result of that person’s participation in such observation and
verification of water sanpling activities. The nmetals mning and

mlling operator or applicant shall not be liable for any injuries to
or clainms nade by any person which result fromthat person com ng onto
the property of the netals mning and mlling operator or applicant as
an observer pursuant to chapter 232, Laws of 1994. The results from
these and all other rel evant water sanpling activities shall be kept on
file with the relevant county and shall be available for public
i nspection during normal working hours; and

(d) An operator or applicant for a netals mning and mlling
operation nust conplete a voluntary reduction plan in accordance with
RCW 70. 95C. 200.

(2) Only those tailings facilities constructed after April 1, 1994,
must neet the requirenment established in subsection (1)(a) of this
section. Only those waste rock holdings constructed after April 1
1994, nust neet the requirenent established in subsection (1)(b) of
this section.

p. 9 HB 1680
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Sec. 11. RCW78.56.110 and 1995 ¢ 223 s 1 are each anended to read
as follows:

(1) The departnment of ecol ogy shall not issue necessary permts to
an applicant for a netals mning and mlling operation until the
applicant has deposited with the departnent of ecology a perfornance
security which is acceptable to the departnent of ecol ogy based on the
requi renents of subsection (2) of this section. This perfornmance
security may be:

(a) Bank letters of credit;

(b) A cash deposit;

(c) Negotiable securities;

(d) An assignnent of a savings account;

(e) A savings certificate in a Washi ngton bank; or

(f) A corporate surety bond executed in favor of the departnent of
ecology by a corporation authorized to do business in the state of
Washi ngton under Title 48 RCW

The departnent of ecology my, for any reason, refuse any
performance security not deened adequate.

(2) The performance security shall be conditioned on the faithful
performance of the applicant or operator in neeting the follow ng
obl i gati ons:

(a) Conpliance with the environnental protection |laws of the state
of Washington adm nistered by the departnent of ecology, or permt
conditions adm nistered by the departnment of ecol ogy, associated with
the construction, operation, and closure pertaining to nmetals m ning
and mlling operations, and with the related environnental protection
ordi nances and permt conditions established by |ocal government when
requested by | ocal governnent;

(b) Reclamation of nmetals mning and mlling operations that do not
meet the threshold of a surface ((wining)) nine as defined by ((REW
7844031 (17))) section 17 of this act;

(c) Postclosure environnmental nonitoring as determned by the
departnent of ecol ogy; and

(d) Provision of sufficient funding as determ ned by t he depart nent
of ecology for cleanup of potential problens revealed during or after
cl osure.

(3) The departnment of ecology may, if it deens appropriate, adopt
rules for determning the anount of the performance security,
requi renents for the performance security, requirenments for the issuer

HB 1680 p. 10
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of the performance security, and any other requirenents necessary for
the inplenentation of this section.

(4) The departnment of ecol ogy may i ncrease or decrease the anmount
of the performance security at any tinme to conpensate for any
alteration in the operation that affects neeting the obligations in
subsection (2) of this section. At a mninum the departnent shal
revi ew t he adequacy of the performance security every two years.

(5) Liability under the performance security shall be maintained
until the obligations in subsection (2) of this section are net to the
satisfaction of the departnent of ecol ogy. Liability wunder the
performance security may be rel eased only upon witten notification by
t he departnent of ecol ogy.

(6) Any interest or appreciation on the performance security shal
be held by the departnment of ecology wuntil the obligations in
subsection (2) of this section have been net to the satisfaction of the
departnent of ecology. At suchtinme, the interest shall be remtted to
t he applicant or operator. However, if the applicant or operator fails
to conply with the obligations of subsection (2) of this section, the
interest or appreciation nmay be used by the departnment of ecology to
conply with the obligations.

(7) Only one agency may require a performance security to satisfy
the deposit requirenents of ((REW-78-—44-087)) section 27 of this act,
and only one agency may require a performance security to satisfy the
deposit requirements of this section. However, a single performance
security, when acceptable to both the departnment of ecology and the
departnment of natural resources, may be utilized by both agencies to
satisfy the requirenents of this section and ((REW-#8-—44-08%)) section
27 of this act.

Sec. 12. RCW78.56.120 and 1995 ¢ 223 s 2 are each anended to read
as follows:

The departnment of ecology may, with staff, equipnment, and materi al
under its control, or by contract with others, renmediate or mtigate
any inpact of a netals mning and mlling operation when it finds that
the operator or permt holder has failed to conply with relevant
statutes, rules, or permts, and the operator or permt holder has
failed to take adequate or tinely action to rectify these inpacts.

| f the departnent of ecology intends to renediate or mtigate such
i npacts, the departnment of ecology shall issue an order to submt

p. 11 HB 1680
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performance security requiring the permt holder or surety to submt to
the departnent of ecology the anmount of nopneys posted pursuant to RCW
78.56.110. If the amobunt specified in the order to submt performance
security is not paid within twenty days after issuance of the notice,

the attorney general upon request of the departnent of ecology shall

bring an action on behalf of the state in a superior court to recover

t he anbunt specified and associ ated | egal fees.

The departnment of ecol ogy nmay proceed at any tinme after issuing the
order to submt performance security to renediate or mtigate adverse
i npacts.

The departnent of ecology shall keep a record of all expenses
incurred in carrying out any renediation or mtigation activities
aut hori zed under this section, including:

(1) Renediation or mtigation;

(2) A reasonable charge for the services perforned by the state’s
personnel and the state’ s equi pnent and materials utilized; and

(3) Admnistrative and |egal expenses related to renediation or
mtigation.

The departnent of ecology shall refund to the surety or permt
hol der all amounts received in excess of the anobunt of expenses
incurred. |f the anobunt received is |less than the expenses incurred,
the attorney general, upon request of the departnment of ecol ogy, may
bring an action against the permt holder on behalf of the state in the
superior court to recover the remaining costs listed in this section.

Sec. 13. RCW 78.56. 130 and 1994 c¢ 232 s 13 are each anmended to
read as foll ows:

(1) The legislature finds that the construction and operation of
| arge-scale netals mning and mlling facilities may create new job
opportunities and enhance | ocal tax revenues. However, the | egislature
also finds that such operations may also result in new demands on
public facilities owned and operated by | ocal governnent entities, such
as public streets and roads; publicly owned parks, open space, and
recreation facilities; school facilities; and fire protection

facilities in jurisdictions that are not part of a fire district. It
is inportant for these economc inpacts to be identified as part of any
proposal for a large-scale netals mning and mlling operation. It is

then appropriate for the county legislative authority to balance
expected revenues, including revenues derived from taxes paid by the

HB 1680 p. 12



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

owner of such an operation, and costs associated with the operation to
determ ne to what degree any new costs require mtigation by the netals
m ni ng applicant.

(2) An applicant for a large-scale netals mning and mlling
operation regul ated under this ((ehapter)) subchapter nust submt to
the rel evant county |l egislative authority an i npact anal ysis descri bi ng
the economc inpact of the proposed mning operation on | ocal
governnental units. For the purposes of this section, a netals m ning
operation is large-scale if, in the construction or operation of the
m ne and the associated mlling facility, the applicant and contractors
at the site enploy nore than thirty-five persons during any consecutive
si x-nmonth period. The relevant county is the county in which the m ne

and mll are to be sited, unless the economc inpacts to | ocal
governmental units are projected to substantially affect nore than one
county. In that case, the inpact plan nust be submtted to the

| egislative authority of all affected counties. Local governnenta
units include counties, cities, towns, school districts, and special
pur pose districts.

(3) The economc inpact analysis shall include at |I|east the
foll ow ng information:

(a) Atinmetable for devel opnent of the m ning operation, including
t he opening date of the operation and the estimated cl osing date;

(b) The estimated nunber of persons comng into the inpacted area
as a result of the devel opnent of the m ning operation;

(c) An estimate of the increased capital and operating costs to
| ocal governnental units for providing services necessary as a result
of the devel opnent of the m ning operation; and

(d) An estimate of the increased tax or other revenues accruing to
| ocal governnental units as a result of devel opnent of the m ning and
mlling operation.

(4) The county legislative authority of a county planning under
chapter 36. 70A RCW may assess inpact fees under chapter 82.02 RCWto
address econom c inpacts associated with devel opnent of the m ning
operation. The county legislative authority shall hold at |east one
public hearing on the economc inpact analysis and any proposed
mtigation neasures.

(5) The county legislative authority of a county which is not
pl anni ng under chapter 36. 70A RCW may negotiate with the applicant on
a strategy to address econom c i npacts associated with devel opnment of
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the m ning operation. The county |legislative authority shall hold at
| east one public hearing on the economc inpact analysis and any
proposed mtigation neasures.

(6) The county | egislative authority nust approve or di sapprove the
i npact analysis and any associated proposals from the applicant to
address econom c inpacts to local governnmental units resulting from
devel opnent of the m ning operation. |If the applicant does not submt
an adequate inpact analysis to the relevant county |egislative
authority or if the county legislative authority does not find the
applicant’s proposals to be acceptable because of their failure to
adequately mtigate adverse econom c inpacts, the county |egislative
authority shall refuse to issue any permts under its jurisdiction
necessary for the construction or operation of the mne and associ at ed
mill.

(7) The requirenents established in this section apply to netals
m ni ng operations under construction or constructed after April 1,
1994.

(8) The provisions of chapter 82.02 RCWshall apply to new m ning
and mlling operations.

NEW SECTI O\ Sec. 14. The legislature recognizes that the
extraction of mnerals by surface mning is an essential activity
maki ng an inportant contribution to the economc well-being of the
state and nati on. It is not possible to extract mnerals wthout
produci ng sonme environnmental inpacts. At the sane tine, conprehensive
regulation of mning and thorough reclamation of mned lands is
necessary to prevent or mtigate conditions that would be detrinental
to the environnent and to protect the general welfare, health, safety,
and property rights of the citizens of the state. Surface m ning takes
place in diverse areas where the geologic, topographic, climatic,
biologic, and social conditions are significantly different, and
reclamation specifications nust vary accordingly. Therefore, the
| egislature finds that a balance between appropriate environnental
regul ati on and the production and conservation of mnerals is in the
best interests of the citizens of the state.

NEW SECTI O\ Sec. 15. The legislature recognizes that the
extraction of mnerals froma surface mne has historically included
regul atory invol venent by both state and | ocal governnents.
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It is the intent of the legislature to clarify that surface m ning
is an appropriate | and use, subject to reclamation authority exercised
by the departnment of natural resources and |and use and operation
regul atory authority by counties, cities, and towns.

NEW SECTI ON. Sec. 16. The purposes of this subchapter in regard
to surface mnes are to:

(1) Provide that the useful ness, productivity, and scenic val ues of
all lands and waters involved in surface mning wwthin the state wll
receive the greatest practical degree of protection and recl amation at
the earliest opportunity follow ng conpletion of surface m ning;

(2) Provide for the greatest practical degree of state-w de
consistency in the regul ation of surface m nes;

(3) Apportion regulatory authority between state and | ocal
governments in order to mnimze redundant regul ation of m ning;

(4) Ensure that reclamation is consistent with local |and use
pl ans; and

(5) Ensure the power of |ocal governnment to regulate | and use and
oper ati ons.

NEW SECTI ON. Sec. 17. Unl ess the context clearly indicates
otherwise, the definitions in this section apply throughout this
subchapt er

(1) "Approved subsequent use" neans the post surface-mning |and
use contained i n an approved recl amati on pl an and approved by the | ocal
| and use authority.

(2) "Conpletion of surface mning" neans the cessation of mning
and directly related activities in any segnment of a surface m ne that
occurs when essentially all mnerals that can be taken under the terns
of the reclamation permt have been depl eted except mnerals required
to acconplish reclamation according to the approved reclamation pl an.

(3) "Departnment” neans the departnent of natural resources.

(4) "Determ nation" neans any action by the departnent including
permt issuance, reporting, reclamation plan approval or nodification,
permt transfers, orders, fines, or refusal to issue permts.

(5) "Disturbed area" neans any place where activities clearly in
preparation for, or during, surface m ning have physically disrupted,
covered, conpacted, noved, or otherwi se altered the characteristics of
soi |, bedrock, vegetation, or topography that existed prior to such
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activity. Disturbed areas may include but are not limted to: Wrking
faces, water bodi es created by m ne-rel ated excavation, pit floors, the
| and beneath processing plant and stock pile sites, spoil pile sites,
and equi pnrent stagi ng areas.

D sturbed areas do not include:

(a) Surface m ne access roads unl ess these have characteristics of
t opogr aphy, drainage, slope stability, or ownership that, in the
opi nion of the departnent, make reclamation necessary; and

(b) Lands that have been reclainmed to all standards outlined in
t hi s subchapter, rules of the departnent, any applicabl e SEPA docunent,
and the approved recl amation pl an.

(6) "M ner" means any person or persons, any partnership, limted
partnership, or corporation, or any association of persons, including
every public or governnental agency engaged in m ning fromthe surface.

(7) "Mneral s" nmeans precious or base netal ores to be excavated

fromnatural deposits onor inthe earth for cormmercial, industrial, or
construction use. "M neral s" does not nean clay, coal, gravel,
i ndustrial mnerals, peat, sand, stone, topsoil, or any other simlar
solid material or substance to be excavated fromnatural deposits on or
in the earth for commercial, industrial, or construction use.

(8) "Operations"” neans all mne-related activities, exclusive of
reclamation, that include, but are not |limted to activities that

af fect noi se generation, air quality, surface and ground water quality,
quantity, and flow, gl are, pol [ uti on, traffic safety, gr ound
vi brations, and/or significant or substantial inpacts comonly
regul ated under provisions of land use or other permts of |ocal
governnment and | ocal ordi nances, or other state | aws.

Operations specifically include:

(a) The mning or extraction of rock, stone, gravel, sand, earth,
and ot her m nerals;

(b) Blasting, equipnment maintenance, sorting, crushing, and
| oadi ng;

(c) On-site mneral processing including asphalt or concrete
bat chi ng, concrete recycling, and other aggregate recycling;

(d) Transporting mnerals to and from the mne, on site road
mai nt enance, road nmai ntenance for roads used extensively for surface
mning activities, traffic safety, and traffic control.

(9) "Overburden" neans the earth, rock, soil, and topsoil that lie
above m neral deposits.
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(10) "Permt hol der" means any person or persons, any partnership,
l[imted partnership, or corporation, or any association of persons,
either natural or artificial, including every public or governnental
agency engaged in surface m ning and/ or the operation of surface m nes,
whether individually, jointly, or through subsidiaries, agents,
enpl oyees, operators, or contractors who holds a state reclamation
permt.

(11) "Reclamation"” neans rehabilitation for the appropriate future
use of disturbed areas resulting from surface m ning including areas
under associated mneral processing equipnent and areas under
stockpiled materials. Al though both the need for and the
practicability of reclamation will control the type and degree of
reclamation in any specific surface mne, the basic objective shall be
to reestablish on a perpetual basis the vegetative cover, soi
stability, and water conditions appropriate to the approved subsequent
use of the surface mne and to prevent or mtigate future environnental
degr adat i on.

(12) "Reclamation setbacks" include those | ands al ong the margins
of surface m nes wherein mnerals and overburden shall be preserved in
sufficient volunmes to acconplish reclamati on according to the approved
pl an and t he m ni nrumrecl amati on standards. Mai ntenance of recl amation
set backs may not preclude other mne-related activities wthin the
recl amati on setback

(13) "Recycling"” nmeans the reuse of mnerals or rock products.

(14) "Screening" consists of vegetation, berns or other topography,
fencing, and/or other screens that may be required to mtigate i npacts
of surface mning on adjacent properties and/or the environnent.

(15) "Segnent" means any portion of the surface mne that, in the
opi nion of the departnent:

(a) Has characteristics of topography, drainage, slope stability,
ownership, mning developnment, or mneral distribution, that nmake
recl amati on necessary;

(b) Is not in use as part of surface mning and/or related
activities; and

(c) Is larger than seven acres and has nore than five hundred
linear feet of working face except as provided in a segnental
recl amati on agreenent approved by the departnent.

(16) "SEPA'" means the state environnental policy act, chapter
43.21C RCW and rul es adopt ed t hereunder.
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(17)(a) "Surface mne" neans any area or areas in close proximty
to each other, as determned by the departnent, where extraction of
mnerals fromthe surface results in:

(1) More than three acres of disturbed area;

(1i) Mned slopes greater than thirty feet high and steeper than
1.0 foot horizontal to 1.0 foot vertical; or

(ti1) Mre than one acre of disturbed area within an eight acre
area, when the disturbed area results from mneral prospecting or
expl oration activities.

(b) "Surface m ne" neans areas where mneral extraction fromthe
surface occurs by the auger nmethod or by reworking mne refuse or
tailings, when these activities exceed the size or height thresholds
listed in (a) of this subsection.

(c) "Surface m ne" does not nean excavations or gradi ng used:

(1) Primarily for on-site construction, on-site road maintenance,
or on-site landfill construction;

(1i) For the purpose of public safety or restoring the |and
follow ng a natural disaster

(1i1) For the purpose of renoving stockpiles;

(1v) For forest or farmroad constructi on or mai ntenance on site or
on contiguous | ands;

(v) For sand authorized by RCW43.51.685; and

(vi) For underground m nes.

(d) "Surface mne" does not nean the extraction of dolomte,

aggregate, |inestone, nmagnesite, silica rock, or zeolite or other
nonnetal lic mnerals; placer mning; or snelting of alum num
(18) "Topsoil"™ means the naturally occurring upper part of a soi

profile, including the soil horizon that is rich in hunus and capabl e
of supporting vegetation together with other sedinments within four
vertical feet of the ground surface.

NEW SECTI ON. Sec. 18. The departnent of natural resources is
charged with the adm nistration of reclamation under this subchapter.
In order to inplement and enforce the admnistration of reclamation,
the departnent, under the chapter 34.05 RCW may fromtinme to tine
adopt those rules necessary to carry out the purposes of this
subchapt er
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NEW SECTI ON\. Sec. 19. Annual mning fees received by the
departnment from surface mnes, funds received by the departnment from
state, local, or federal agencies for research on surface mnes, as
wel |l as other mne-related funds and fines received by the departnent
under this subchapter shall be deposited into the surface mne
recl amati on account under RCW 78. 44. 045.

NEW SECTI O\ Sec. 20. The departnent shall have the exclusive
authority to regulate surface mne reclamtion except that, by
contractual agreenent, the departnent may del egate sone or all of its
enforcenment authority to a county, city, or town. Al'l counti es,
cities, or towns shall have the authority to zone surface m nes and
adopt ordi nances regul ati ng operations, except that county, city, or
town operations ordinances may be preenpted by the departnent during
the energencies outlined in section 39 of this act and rel ated rul es.

Thi s subchapter shall not alter or preenpt any provisions of the
state fisheries laws (Title 75 RCW, the state water allocation and use
| aws (chapters 90.03 and 90.44 RCW, the state water pollution control
| aws (chapter 90.48 RCW, the state wildlife laws (Title 77 RCW, state
noise laws or air quality laws (Title 70 RCW, shoreline mnagenent
(chapter 90.58 RCW, the state environnmental policy act (chapter 43.21C
RCW, state growh managenent (chapter 36.70A RCW, state drinking
water |aws (chapters 43.20 and 70.119A RCW, or any other state
st at ut es.

NEW SECTION. Sec. 21. 1In the event state law is preenpted under
federal surface mning laws relating to surface mning of coal or the
departnent of natural resources determ nes that a federal program and
its rules and regul ations relating to the surface m ning of coal are as
stringent and effective as the provisions of this subchapter, the
provi sions of this subchapter shall not apply to such surface m ning
for which federal permts are issued until such preenption ceases or
t he departnent determ nes this subchapter should apply.

NEW SECTI ON.  Sec. 22. The departnent shall have the authority to
conduct, authorize, and/or participate in investigations, research
experinments, and denonstrations, and to collect and dissemnate
information relating to surface m ning and recl amati on of surface m ned
| ands.

p. 19 HB 1680



N o 0ok W0ODN B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

NEW SECTI O\ Sec. 23. The departnment may cooperate with other
governnmental and private agencies and agencies of the federal
government, and may reasonably reinburse them for any services the
departnment requests that they provide. The departnent may al so receive
any federal funds, state funds and any ot her funds and expend themfor
reclamation of land affected by surface m ning under this subchapter
and for purposes enunerated in section 22 of this act.

NEW SECTI ON. Sec. 24. After July 1, 1993, no mner or permt
hol der may engage in surface mning under this subchapter w thout
having first obtained a reclamation permt from the departnent.
Qperating permts i ssued by the departnent between January 1, 1971, and
June 30, 1993, shall be considered reclamation permts provided such
permts substantially neet the protections, mtigations, and
recl amation goals of sections 28 through 32 of this act within five
years after the effective date of this act. State agencies and | ocal
government shall be exenpt fromthis tinme limt for inactive sites.
Prior to the use of an inactive site, the reclamation plan nust be
brought up to current standards. A separate permt shall be required
for each noncontiguous surface m ne. The reclamation permt shall
consist of the permt forns and any exhibits attached thereto. The
permt holder shall conply wth the provisions of the reclamation
permt unless waived and explained in witing by the departnent.

Prior to receiving a reclamation permt, an applicant nust submt
an application on fornms provided by the departnent that shall contain
the followng information and shall be considered part of the
reclamation permt:

(1) Nane and address of the legal |andowner, or purchaser of the
| and under a real estate contract;

(2) The nanme of the applicant and, if the applicants are
corporations or other business entities, the nanmes and addresses of
their principal officers and resident agent for service of process;

(3) Areasonably accurate description of the mnerals to be surface
m ned;

(4) Type of surface mning to be perforned;

(5 Estimated starting date, date of conpletion, and date of
conpl eted reclamati on of surface m ning;

(6) Size and |egal description of the permt area and naxi mum
| ateral and vertical extent of the disturbed area;
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(7) Expected area to be disturbed by surface m ning during (a) the
next twelve nonths, and (b) the follow ng twenty-four nonths;

(8) Any applicabl e SEPA docunents; and

(9) O her pertinent data as required by the departnent.

The reclamation permt shall be granted for the period required to
deplete essentially all mnerals identified in the reclamtion permt
on the land covered by the reclamation plan. The reclamation permt
shall be valid until the reclamation is conplete unless the permt is
cancel ed by the departnent.

NEW SECTI ON. Sec. 25. The departnent shall refuse to issue a
reclamation permt if it is determ ned during the SEPA process that the
i npacts of a proposed surface m ne cannot be adequately mti gat ed.

The departnent or county, city, or town may refuse to issue any
other permt at any other location to any mner or permt holder who
fails to rectify deficiencies set forth in an order of the departnent
withinthe requisite time schedul e. However, the departnent or county,
city, or town shall issue all appropriate permts when all deficiencies
are corrected at each surface mning site.

NEW SECTION.  Sec. 26. (1) An applicant for a public or private
reclamation permt wunder section 24 of this act shall pay an
application fee to the departnent before being granted a surface m ni ng
permt. The anmount of the application fee shall be six hundred fifty
dol | ars.

(2) After June 30, 1993, each public or private permt hol der shal
pay an annual permt fee of six hundred fifty dollars. The annua
permt fee shall be payable to the departnent on the first anniversary
of the permt date and each year thereafter. Annual fees paid by a
county for m nes used exclusively for public works projects and havi ng
| ess than seven acres of disturbed area per mne shall not exceed one
t housand dol lars. Annual fees are waived for all mnes used primarily
for public works projects if the mnes are owned and primarily operated
by counties with 1993 popul ati ons of | ess than twenty t housand persons.

(3) After July 1, 1995, the departnment may nodify annual permt
fees by rule if:

(a) The total annual permt fees are reasonably related to the
approximate costs of admnistering the departnent’s surface m ning
regul atory program
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(b) The annual fee does not exceed five thousand dollars; and

(c) The mnes are small mnes in renpte areas that are used
primarily for public service, then |ower annual permt fees may be
est abl i shed.

(4) Appeal s fromany determ nati on of the departnent shall not stay
the requirenent to pay any annual permt fee. Failure to pay the
annual fee nmay constitute grounds for an order to suspend surface
m ning or cancellation of the reclanmation permt as provided in this
subchapt er

(5 Al fees collected by the departnent shall be deposited into
the surface mning reclamation account under RCW 78. 44. 045.

(6) If the departnent del egates enforcenent responsibilities to a
county, city, or town, the departnment nmay allocate funds collected
under this section to the county, city, or town.

NEW_SECTI ON. Sec. 27. (1) The department shall not issue a
reclamation permt until the applicant has deposited wth the
departnment an acceptabl e perfornmance security on forns prescribed and
furni shed by the departnent. A public or governnental agency shall not
be required to post performance security nor shall a permt hol der be
requi red to post surface m ning perfornmance security with nore than one
state or | ocal agency.

(2) This performance security may be:

(a) Bank letters of credit acceptable to the departnent;

(b) A cash deposit;

(c) Negotiable securities acceptable to the departnent;

(d) An assignnent of a savings account;

(e) A savings certificate in a Washington bank on an assi gnnent
form prescri bed by the departnent;

(f) Assignnments of interests in real property within the state of
Washi ngton; or

(g) A corporate surety bond executed in favor of the departnent by
a corporation authorized to do business in the state of Wshington
under Title 48 RCWand aut horized by the departnent.

(3) The performance security shall be conditioned upon the faithful
performance of the requirenents set forth in this subchapter and of the
rul es adopted under it.

(4) The departnent shall have the authority to determ ne t he anount
of the performance security using a standardi zed perfornmance security
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formul a devel oped by the departnent. The anount of the security shal
be determ ned by the departnent and based on the estimted costs of
conpl eting reclamation according to the approved reclamation plan or
m ni mum st andards and rel ated adm nistrative overhead for the area to
be surface mned during (a) the next twelve-nonth period, (b) the
foll ow ng twenty-four nonths, and (c) any previously disturbed areas on
which the reclamation has not been satisfactorily conpleted and
appr oved.

(5) The departnent nmay increase or decrease the amount of the
performance security at any tinme to conpensate for a change in the
di sturbed area, the depth of excavation, a nodification of the
reclamati on plan, or any other alterationin the conditions of the mne
that affects the cost of reclamation. The departnent may, for any
reason, refuse any performance security not deened adequate.

(6) Liability under the performance security shall be maintained
until reclamation is conpleted according to the approved recl amati on
plan to the satisfaction of the departnent unless released as
hereinafter provided. Liability under the performance security may be
released only upon witten notification by the departnent.
Notification shall be given upon conpl etion of conpliance or acceptance
by the departnent of a substitute performance security. The liability
of the surety shall not exceed the anobunt of security required by this
section and the departnent’s reasonable legal fees to recover the

security.
(7) Any interest or appreciation on the performance security shal
be held by the departnment until reclamation is conpleted to its

sati sfaction. At such tinme, the interest shall be remtted to the
permt hol der; except that such interest or appreciation my be used by
the departnment to effect reclamation in the event that the permt
hol der fails to conply with the provisions of this subchapter and the
costs of reclamation exceed the face val ue of the performance security.

(8) Except as provided in this section, no other state agency or
| ocal government shall require performance security for the purposes of
surface mne reclamati on under this subchapter and only one agency of
government shall require and hold the performance security. The
departnment may enter into witten agreenents with federal agencies in
order to avoi d redundant bondi ng of surface m nes straddling boundari es
bet ween federally controlled and other |ands w thin Washi ngton state.
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NEW SECTION.  Sec. 28. An applicant shall provide a reclamation
pl an and copies acceptable to the departnent prior to obtaining a
reclamation permt. The departnment shall have the sole authority to
approve reclamation plans. Reclamation plans or nodified reclamation
pl ans submitted to the departnent after June 30, 1993, shall neet or
exceed the mninmumrecl amati on standards set forth in this subchapter
and by the departnent in rule. Each applicant shall al so supply copies
of the proposed plans and final reclanmation plan approved by the
departnent to the county, city, or town in which the mne wll be
| ocated. The departnment shall solicit coment from | ocal governnent
prior to approving a reclamation plan. The reclamation plan shal
i ncl ude:

(1) A witten narrative describing the proposed mning and
recl amati on schene with

(a) A statenent of a proposed subsequent use of the land after
reclamation that is consistent with the local |and use designation
Approval of the reclamation plan shall not vest the proposed subsequent
use of the | and;

(b) If the permt holder is not the sole | andowner, a copy of the
conveyance or a witten statenent that expressly grants or reserves the
right to extract mnerals by surface m ning nethods;

(c) A sinple and accurate | egal description of the permt area and
di sturbed areas;

(d) The maxi mum depth of m ni ng;

(e) A reasonably accurate description of the mnerals to be m ned;

(f) A description of the nethod of m ning;

(g) A description of the sequence of mning that will provide,
within limts of normal procedures of the industry, for conpletion of
surface m ni ng and associ at ed di st urbance on each portion of the permt
area so that reclamation can be initiated at the earliest possible tine
on each segnment of the m ne

(h) A schedule for progressive reclamation of each segnment of the
m ne;

(1) Where surface mning on flood plains or in river or stream
channels 1is contenplated, a thoroughly docunented hydrogeol ogic
evaluation that will outline neasures that would protect against or
would mtigate avul sion and erosion as determ ned by the departnent;

(j) Were surface mning is contenplated within critical aquifer
recharge areas, special protection areas as defined by chapter 90.48
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RCWand i npl enenting rul es, public water supply watersheds, sol e source
aqui fers, well head protection areas, and designated aquifer protection
areas as set forth in chapter 36.36 RCW a thoroughly docunented
hydr ogeol ogi ¢ anal ysis of the reclamation plan may be required; and

(k) Additional information as required by the departnent including
but not limted to: The positions of reclamation setbacks and
screeni ng, conservation of topsoil, interimreclamation, revegetation,
post surface m ning erosion control, drainage control, slope stability,
di sposal of surface m ne wastes, control of fill material, devel opnent
of wetl ands, ponds, |akes, and inpoundnents, and rehabilitation of
t opogr aphy.

(2) Maps of the surface m ne show ng:

(a) Al applicable data required in the narrative portion of the
recl amati on pl an;

(b) Existing topographic contours;

(c) Contours depicting specifications for surface gradient
restoration appropriate to the proposed subsequent use of the | and and
meeting the m ni numrecl amati on standards;

(d) Locations and nanmes of all roads, railroads, and utility lines
on or adjacent to the area;

(e) Locations and types of proposed access roads to be built in
conjunction with the surface m ning;

(f) Detail ed and accurate boundaries of the permt area, screening,
recl amati on setbacks, and maxi mum extent of the disturbed area; and

(g) Estimated depth to ground water and the |ocations of surface
wat er bodi es and wetl ands both prior to and after m ning.

(3) At least two cross sections of the mne including all
applicable data required in the narrative and map portions of the
recl amati on pl an.

(4) Evidence that the proposed surface m ne has been approved under
| ocal zoning and | and use regul ati ons.

(5 Witten approval of the reclamation plan by the | andowner for
surface mnes permtted after June 30, 1993.

(6) O her supporting data and docunents regardi ng the surface m ne
as reasonably required by the departnent.

| f the departnment refuses to approve a reclamation planin the form
submtted by an applicant or permt holder, it shall notify the
applicant or permt holder stating the reasons for its determ nation
and describe such additional requirenents to the applicant or permt
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hol der’ s recl amati on pl an as are necessary for the approval of the plan
by the departnent. | f the departnment refuses to approve a conplete
reclamation plan within one hundred twenty days, the mner or permt
hol der may appeal this determnation under the provisions of this
subchapt er

Only insignificant deviations may occur from the approved
reclamation plan without prior witten approval by the departnent for
t he proposed change.

The departnment retains the authority to require that the
reclamati on plan be updated to the satisfaction of the departnent at
| east every ten years.

NEW SECTION. Sec. 29. Were two or nore surface mnes join along
a common boundary, the departnent may require subm ssion of a joint
reclamation plan in order to provide for optinmm reclamation or to
avoi d waste of mneral resources. Such joint reclamation plans nay be
in the formof a single collaborative plan submtted by all affected
permt holders or as individual reclamation plans in which the schedul e
of reclamation, finished contours, and revegetation match recl amation
pl ans of adjacent permt hol ders.

NEW SECTI ON. Sec. 30. The permt holder shall reclaim each
segnent of the surface mne within two years of conpletion of surface
m ning on that segnent except as provided in a segnental reclamation
agreenent approved in witing by the departnent. The primary objective
of a segnmental reclamation agreenent should be to enhance final
recl amati on.

NEW SECTION.  Sec. 31. Reclamation setbacks shall be as follows
unl ess wai ved by the departnent:

(1) The reclamation setback for unconsolidated deposits within
surface mnes permtted after June 30, 1993, shall be equal to the
maxi mum anticipated height of the adjacent working face or as
determ ned by the departnent. Setbacks and buffers nay be destroyed as
part of final reclamation of each segnent iif approved by the
depart nent.

(2) The mnimm reclamation setback for consolidated materials
within surface mnes permtted after June 30, 1993, shall be thirty
feet or as determ ned by the departnent.
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(3) An exenption fromthis section may be granted by t he depart nent
followwng a witten request. The departnent may consi der subm ssi on of
a plan for backfilling acceptable to the departnment, a geotechnica
sl ope-stability study, proof of a dedicated source of fill materials,
witten approval of contiguous | andowners, and ot her i nformation before
granting an exenpti on.

NEW SECTION.  Sec. 32. The need for, and the practicability of,
reclamation shall control the type and degree of reclamation in any
specific instance. However, the basic objective of reclamation is to
reestablish on a continuing basis the vegetative cover, slope
stability, water conditions, and safety conditions suitable to the
proposed subsequent use consistent with |ocal |and use plans for the
surface mne site.

Each permt holder shall conply with the mninmum reclamation
standards in effect on the date the permt was issued and any
addi tional reclamation standards set forth in the approved recl amati on
pl an. The departnment may nodify, on a site specific basis, the m ni mum
recl amation standards in order to achieve the reclamation and cl osure
obj ectives of this subchapter. The basic objective of reclamation for
these operations is the reestablishment on a continuing basis of
vegetative cover, slope stability, water conditions, and safety
condi ti ons.

Recl amation activities, particularly those relating to control of
erosion and mtigation of inpacts of mning to adjacent areas, shall,
to the extent feasible, be conducted sinultaneously with surface
mning, and in any case shall be initiated at the earliest possible
time after conpletion of surface mning on any segnent of the permt
ar ea.

Al reclamation activities shall be conpleted not nore than two
years after conpl eti on or abandonnment of surface m ning on each segnent
of the area for which a reclamation permt is in force.

The departnment may by contract del egate enforcenent of provisions
of reclamation plans to counties, cities, and tows. A county, city,
or town perform ng enforcenent functions nmay not inpose any additional
fees on permt hol ders.

NEW SECTI O\ Sec. 33. Recl amation of surface mnes permtted
after June 30, 1993, and recl amation of surface m ne segnents addressed
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by reclamation plans nodified after June 30, 1994, shall neet the
followng mninmm standards except as waived in witing by the

depart nent.
(1) Prior to surface mning, permt holders shall carefully
stockpile all topsoil on the site for wuse in reclamtion, or

i mredi ately nove topsoil to reclai madjacent segnents, except when the
approved subsequent use does not require replacing the topsoil.
Topsoi | needed for reclamati on shall not be sold as a m neral nor m xed
with sterile soils. Stockpiled materials used as screening shall not
be used for reclamation until such tine as the appropriate county or
muni ci pal governnent has given its approval

(2) The departnment may require that clearly visible, permnent
monunents delineating the permt boundaries and maxi num extent of the
di sturbed area be set at appropriate places around the surface m ne
site. The permt hol der shall nmaintain the nonunents until term nation
of the reclamation permt.

(3) All mnimmreclamation standards may be waived in witing by
the departnment 1in order to accommodate wunique and beneficia
recl amati on schenes such as parks, swwnmrmng facilities, buildings, and
wildlife reserves. Such waivers shall be granted only after witten
approval by the departnent of a reclamation plan describing the
variances to the mninmum reclamation standards, recei pt of
docunentation of SEPA conpliance, and witten approvals from the
| andowner and by the |ocal |and use authority.

(4) Al surface-m ned slopes shall be reclained to the follow ng
m ni mum st andar ds:

(a) In surface mnes in soil, sand, gravel , and ot her
unconsol i dated materials, all reclained slopes shall:

(1) Have varied steepness;

(i1) Have a sinuous appearance in both profile and plan view,

(1i1) Have no large rectilinear topographic el enents;

(iv) Cenerally have sl opes of between 2.0 and 3.0 feet hori zontal
to 1.0 foot vertical or flatter except in limted areas where steeper
sl opes are necessary in order to create sinuous topography and to
control drainage;

(v) Not exceed 1.5 feet horizontal to 1.0 foot vertical except as
necessary to blend with adjacent natural sl opes;
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(vi) Be conpacted if significant backfilling is required to produce
the final reclained slopes and if the departnent determ nes that
conpaction i s necessary.

(b) Sl opes in consolidated materials shall have no prescri bed sl ope
angl e or hei ght, but where a severely hazardous condition is created by
surface mnes and that is not indigenous to the inmediate area, the
sl opes shall not exceed 2.0 feet horizontal to 1.0 foot vertical
St eeper sl opes shall be acceptable in areas where evidence is submtted
t hat denonstrates that the geologic or topographic characteristics of
the site preclude reclamati on of slopes to such angle or hei ght or that
such sl opes constitute an acceptabl e subsequent use under |ocal |and
use regul ati ons.

(c) Surface mnes in which the seasonal or pernanent water tables
have been penetrated, thereby creating swanps, ponds, or |akes useful
for recreational, wldlife habitat, water quality control, or other
beneficial wetl and purposes shall be reclained in the foll ow ng manner:

(i) For slopes that are below the permanent water table in soil
sand, gravel, and other unconsolidated materials, the sl ope angl e shal
be no steeper than 1.5 feet horizontal to 1.0 foot vertical;

(1i) Cenerally, solid rock banks shall be shaped so that a person
can escape from the water, however steeper slopes and |ack of water
egress shall be acceptable in rural, forest, or nountai nous areas or
where evidence is provided that such slopes would constitute an
accept abl e subsequent use under |ocal |and use regul ations;

(1i1) Both standpipes and arnored spillways or other neasures to
prevent undesirabl e overflow or seepage shall be provided to stabilize
all such water bodies wthin the disturbed area; and

(iv) Where | akes, ponds, or swanps are created, the permt hol der
shal | provide neasures to establish a beneficial wetland by devel opi ng
natural wildlife habitat and incorporating such nmeasures as irregul ar
shoreline configurations, sinuous bathynetry and shorelines, varied
wat er dept hs, peninsul as, islands, and subaqueous areas less than 1.5
foot deep during sumer | owwater |levels. Cay-bearing material placed
bel ow water | evel nmay be required to avoid creating sterile wetl ands.

(d) Final topography shall generally conprise sinuous contours,
chutes and buttresses, spurs, and rolling nounds and hills, all of
which shall blend with adjacent topography to a reasonable extent.
Strai ght planar slopes and right angles should be avoi ded.
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(e) The floors of mnes shall generally grade gently into
postm ning drainages to preclude sheet-wash erosion during intense
preci pitation, except where backgrading is appropriate for drainage
control, to establish wetlands, or to trap sedi nent.

(f) Topsoil shall be restored as necessary to pronote effective
revegetation and to stabilize slopes and mne floors. \Were |[imted
topsoil is available, topsoil shall be placed and revegetated in such
a way as to ensure that little topsoil is lost to erosion.

(g) Where surface mning has exposed natural materials that my
create polluting conditions, including but not [imted to acid-form ng
coals and netalliferous rock or soil, such conditions shall be
addressed according to a nmet hod approved by the departnent. The final
ground surface shall be graded so that surface water drains away from
t hese materi al s.

(h) Al grading and backfilling shall be made w th nonnoxi ous,
nonconbusti bl e, and relatively inconpactible solids unless the permt
hol der provi des:

(1) Witten approval from all appropriate solid waste regul atory
agenci es; and

(1i) Any and all revisions to such witten approval during the
entire time the reclamation permt is in force.

(1) Final reclained slopes should be left roughly graded,
preserving equipnment tracks, depressions, and small nounds to trap
cl ay-bearing soil and pronote natural revegetation. Where reasonabl e,
final equiprment tracks should be oriented in order to trap soil and
seeds and to inhibit erosion.

(j) Pit floors should be bulldozed or ripped to foster
revegetation.

(5) Drainages shall be graded and contain adequate energy
di ssipation devices so that essentially natural conditions of water
vel ocity, volunme, and turbidity are reestablished within six nonths of
recl amati on of each segnent of the surface m ne. Di tches and ot her
artificial drainages shall be constructed on each recl ai ned segnent to
control surface water, erosion, and siltation and to direct runoff to
a safe outlet. Diversion ditches including but not limted to
channel s, flunes, tightlines and retention ponds shall be capable of
carrying the peak flow at the surface mne site that has the probable
recurrence frequency of once in twenty-five years as determ ned from
data for the twenty-five year, twenty-four hour precipitation event
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publ i shed by the national oceanic and atnospheric adm nistration. The
grade of such ditches and channels shall be constructed to |imt
erosion and siltation. Natural and other drainage channels shall be
kept free of equi pnent, wastes, stockpiles, and overburden.

(6) Impoundnment of water shall be an acceptable reclamation
techni que provided that approvals of other agencies with jurisdiction
are obtai ned and:

(a) Proper neasures are taken to prevent undesirabl e seepage that
coul d cause fl ooding outside the permtted area or adversely affect the
stability of inpoundnment di kes or adjacent sl opes;

(b) Both standpipes and arnored spillways or other neasures
necessary to control overflow are provided.

(7) Revegetation shall be required as appropriate to stabilize
sl opes, generate new topsoil, reduce erosion and turbidity, mask
rectilinear contours, and restore the scenic value of the land to the
extent feasible as appropriate to the approved subsequent use.
Al though the scope of and necessity for revegetation wll vary
according to the geography, precipitation, and approved subsequent use
of the site, the objective of segnental revegetation is to reestablish
sel f-sustaining vegetation and conditions of slope stability, surface
wat er quality, and appearance before rel ease of the reclamation permt.
Revegetation shall normally neet the foll ow ng standards:

(a) Revegetation shall comrence during the first proper grow ng
season follow ng restoration of slopes on each segnent unless the
departnent has granted the permt holder a witten tine extension.

(b) I'n eastern Washington, the permt holder nay not be able to
achi eve continuous ground cover owng to arid conditions or sparse

topsoil. However, revegetation shall be as continuous as reasonably
possi bl e as determ ned by the departnent.
(c) Revegetation generally shall include but not be limted to

di verse evergreen and deci duous trees, shrubs, grasses, and deep-rooted
ground cover.

(1) For western Washington, nitrogen-fixing species including but
not limted to alder, white clover, and |upine should be included in
dry areas. In wet areas, tubers, sedges, wetland grasses, wl |l ow,
cott onwood, cedar, and al der are appropri ate.

(1i) In eastern Washington, |upine, white clover, Russian olive,
bl ack | ocust, junipers, and pines are anong appropriate plants. In wet
areas, cottonwood, tubers, and sedges are appropriate.
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(d) The requirenments for revegetation may be reduced or waived by
t he departnent where erosion will not be a problemin rural areas where
precipitation exceeds thirty i nches per annum or where revegetationis
i nappropriate for the approved subsequent use of the surface m ne.

(e) In areas where revegetation is critical and conditions are
harsh, the departnent may require irrigation, fertilization, and
inportation of clay or hunus-bearing soils to establish effective
veget ation

(f) The departnent may refuse to release a reclamation permt or
performance security until it deens that effective revegetation has
conmenced.

NEW SECTION. Sec. 34. The departnent and the permt hol der may
nodi fy the reclamation plan at any tinme during the termof the permt
for any of the foll ow ng reasons:

(1) To nodify the requirenments so that they do not conflict with
exi sting or new | aws;

(2) If the departnent determnes that the previously adopted
reclamation plan is inpossible or inpracticable to inplenment and
mai ntai n; or

(3) The previously approved reclamation plan is not acconplishing
the intent of this subchapter as determ ned by the departnent.

Modi fied reclamation plans shall be reviewed by the departnent as
| ead agency under SEPA. Such SEPA anal yses shall consider only those
inpacts relating directly to the proposed nodifications. Copi es of
proposed and approved nodifications shall be sent to the appropriate
county, city, or town.

NEW SECTI ON. Sec. 35. The departnent nmay order at any tine an
i nspection of the disturbed area to determne if the mner or permt
hol der has conplied with the reclamation permt, rules, and this
subchapt er

The departnent shall have special inspection requirenents for
metals mning and mlling operations regul ated under chapter 232, Laws
of 1994. The departnent shall inspect these m ning operations at | east
quarterly, unless prevented by inclenment weather conditions, in order
to ensure that the permt holder is in conpliance with the recl amation
permt, rules, and this subchapter. The departnent shall conduct
addi tional inspections as needed during the constructi on phase of these

HB 1680 p. 32



© 00 N O Ol bW

10
11

12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29

30
31
32
33
34
35

m ning operations in order to ensure conpliance wth the reclamation
permt, rules, and this subchapter

NEWSECTI ON. Sec. 36. Reclamation permts shall be transferred to
a subsequent permt hol der and the departnent shall rel ease the forner
permt holder fromthe duties inposed by this subchapter if:

(1) Both permt holders conply with all rules of the departnent
addressing requirenments for transferring a permt; and

(2) Unless waived by the departnment, the mne and all others
operated by both the fornmer and subsequent permt holders and their
principal officers or owners are in conpliance with this subchapter and
rul es.

NEW SECTION. Sec. 37. On the anniversary date of the reclamation
permt and each year thereafter until reclamation is conpleted and
approved, the permt holder shall file a report of activities conpleted
during the preceding year. The report shall be on a formprescribed by
t he departnent.

NEW SECTI ON. Sec. 38. The departnment may issue an order to
rectify deficiencies when a mner or permt holder is conducting
surface mning in any manner not authorized by:

(1) This subchapter

(2) The rul es adopted by the departnent;

(3) The authorized reclamation plan; or

(4) The reclamation permt.

The order shall describe the deficiencies and shall require that
the mner or permt holder correct all deficiencies nolater than sixty
days fromissuance of the order. The departnent may extend the period
for correction for delays clearly beyond the mner or permt holder’s
control, but only when the mner or permt holder is, in the opinion of
t he departnent, making every reasonable effort to conply.

NEW SECTI O\ Sec. 39. Wen the departnent finds that a permt
hol der is conducting surface mning in any manner not authorized by:

(1) This subchapter

(2) The rul es adopted by the departnent;

(3) The approved reclamation plan; or

(4) The reclamation permt;
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and that activity has created a situation invol ving an i nmedi at e danger
to the public health, safety, welfare, or environnment requiring
i mredi ate action, the departnent nmy issue an energency notice and
order to rectify deficiencies, and/or an energency order to suspend
surface mning. These orders shall be effective when entered. The
departnment may take such action as i s necessary to prevent or avoid the
danger to the public health, safety, welfare, or environnment that
justifies use of energency adjudication. The departnent shall give
such notice as is practicable to the permt holder or mner who is
required to conply with the order. The order shall conply with the
requi renents of the adm nistrative procedure act.

Regul ations of surface mning operations adm nistered by other
state and |ocal agencies shall be preenpted by this section to the
extent that the tinme schedul e and procedures necessary to rectify the
energency situation, as determned by the departnent, conflict with
such | ocal regulation.

NEW SECTI O\ Sec. 40. Upon the failure of a mner or permt
hol der to conply with a departnent order to rectify deficiencies, the
departnment may i ssue an order to suspend surface m ni ng when a m ner or
permt holder is conducting surface mning in any manner not authorized

by:

(1) This subchapter

(2) The rul es adopted by the departnent;

(3) The approved reclamation pl an;

(4) The reclamation permt; or

(5) If the mner or permt holder fails to conply with any final
order of the departnent.

The order to suspend surface mning shall require the mner or
permt holder to suspend part or all of the mner’s or permt holder’s
surface mning operations wuntil the conditions resulting in the
i ssuance of the order have been mtigated to the satisfaction of the
depart nent.

The attorney general may take the necessary | egal action to enjoin,
or otherw se cause to be stopped, surface mning in violation of an
order to suspend surface m ning.

NEW SECTION.  Sec. 41. The departnment nay issue a decl aration of
abandonment when it determines that all surface m ning has ceased for
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a period of one hundred eighty consecutive days not set forth in the
permt holder’s reclamation plan or when, by reason of inspection of
the permt area, or by any other neans, the departnent determ nes that
the surface mne has in fact been abandoned by the permt hol der except
t hat abandonnent shall not include normal interruptions of surface
mning resulting from | abor disputes, econom c conditions associated
with lack of snelting capacity or availability of appropriate
transportation, war, social unrest, demand for mnerals, maintenance
and repairs, and acts of God.

Following a declaration of abandonnment, the departnent shal
require the permt holder to conplete reclamation in accordance with
this subchapter. |If the permt holder fails to do so, the departnent
shal | proceed to do the necessary reclamati on work under section 43 of
this act.

| f another mner applies for a permt on a site that has been
decl ared abandoned, the departnment may, in its discretion, cancel the
reclamation permt of the permt holder and issue a new reclamation
permt to the applicant. The departnent shall not issue a new permt
unless it determ nes that such issuance will be an effective neans of
assuring that the site will ultimately be reclai ned. The applicant
nmust agree to assune the reclamation responsibilities left unfinished
by the first mner, in addition to neeting all requirenents for
i ssuance of a new permt.

NEW SECTI ON. Sec. 42. VWhen the departnent determnes that a
surface m ne has been abandoned, it may cancel the reclamation permt.
The permt holder shall be inforned of such actions by a departnent
notification of illegal abandonnent and cancel | ati on of the recl amation
permt.

NEW SECTI ON. Sec. 43. The departnment may, wth the staff,
equi pnent, and material under its control, or by contract with others,
reclaim the disturbed areas when it finds that reclamation has not
occurred in any segnent of a surface mne wthin two years of
conpletion of mning or of declaration of abandonnment and the permt
hol der is not actively pursuing reclamation.

If the departnment intends to undertake the reclamation, the
departnment shall issue an order to submt performance security
requiring the permt holder or surety to submt to the departnent the
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anount of noneys posted under section 27 of this act. |f the anpunt
specified in the order to submt performance security is not paid
within twenty days after issuance of the notice, the attorney general
upon request of the departnment shall bring an action on behalf of the
state in a superior court to recover the amunt specified and
associ ated | egal fees.

The departnent may proceed at any tinme after issuing the order to
submt performance security with reclamation of the site according to
the approved reclamation plan or according to a plan devel oped by the
departnent that neets the m ninumreclamati on standards.

The departnent shall keep a record of all expenses incurred in
carrying out any reclamation project or activity authorized under this
section, including:

(1) Recl amati on;

(2) A reasonable charge for the services perforned by the state’s
personnel and the state’ s equi pnent and materials utilized; and

(3) Admnistrative and | egal expenses related to reclamati on of the
surface m ne.

The departnent shall refund to the surety or permt holder al
anounts received in excess of the anobunt of expenses incurred. |If the
anount received is less than the expenses incurred, the attorney
general, upon request of the departnent, may bring an action agai nst
the permt holder on behalf of the state in the superior court to
recover the remaining costs listed in this section.

NEW SECTI ON. Sec. 44. Each order of the departnent may inpose a
fine or fines in the event that a mner or permt holder fails to obey
the order of the departnment. \Wen a mner or permt holder fails to
conply with an order of the departnent, the mner or permt holder
shall be subject to a civil penalty in an anount not nore than ten
t housand dol l ars for each violation plus interest based upon a schedul e
of fines set forth by the departnment in rule. Procedures for inposing
a penalty and setting the anount of the penalty shall be as provided in
RCW90. 48. 144. Each day on which a mner or permt hol der continues to
di sobey any order of the departnent shall constitute a separate
violation. |If the penalty and interest is not paid to the departnent
after it becones due and payable, the attorney general, upon the
request of the departnent, may bring an action in the nane of the state
of Washington to recover the penalty, interest, mtigation for
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envi ronment al damages, and associated |egal fees. Deci sions of the
departnment are subject to review by the pollution control hearings
boar d.

All fines, interest, penalties, and other damage recovery costs
fromm nes regul ated by the department shall be credited to the surface
m ni ng reclamati on account.

NEW SECTI ON. Sec. 45. Any mner or permt holder conducting
surface mning wthin the state of Wshington wthout a valid
reclamation permt shall be guilty of a gross m sdeneanor. Surf ace
m ning outside of the permtted area shall constitute illegal mning
wi thout a valid reclamation permt. Each day of mning wthout a valid
reclamation permt shall constitute a separate offense.

NEWSECTI ON. Sec. 46. Appeals fromdepartnent determ nati ons nade
under this subchapter shall be made under the provisions of chapter
34.05 RCW and are adjudicative proceedings within the nmeaning of
chapter 34.05 RCW Only a person aggrieved within the nmeani ng of RCW
34.05.530 has standing and can file an appeal.

NEW SECTI ON. Sec. 47. The departnent shall create reclamation
awards in recognition of excellence in reclamation or reclamation
research. Such awards shall be presented to individuals, mners,
operators, conpanies, or governnment agencies performng exenplary
surface mning reclamation in the state of Washi ngton. The depart nent
shal | designate a percent of the state annual fees as funding of the
awar ds.

NEW SECTI ON. Sec. 48. The departnent nmay establish a no-cost
consulting service within the departnent to assist mners, permt
hol ders, | ocal governnent, and the public in technical matters rel ated
to surface mne regul ati on, m ne operations, and recl amati on under this
subchapter. The departnent may prepare concise, printed information
for the public explaining surface mning activities, tinelines for
permts and reviews, laws, and the role of governnental agencies
involved in surface mning, including how to contact all regul ators.
The departnent shall not be held liable for any negligent advice.
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NEW SECTI ON. Sec. 49. M ners and permt holders shall not be
required to reclai many segnment where all surface m ning was conpl eted
prior to January 1, 1971. However, the departnent shall nmake an effort
to reclai mpreviously abandoned or conpl eted surface m ning segnents.

Sec. 50. RCW 78.44. 131 and 1994 c 232 s 24 are each anmended to
read as foll ows:

The need for, and the practicability of, reclamation shall control
the type and degree of reclamation in any specific instance. However,
the basic objective of reclamation is to reestablish on a continuing
basis the vegetative cover, slope stability, water conditions, and
safety conditions suitable to the proposed subsequent use consi stent
with local |and use plans for the surface mne site.

Each permt holder shall conply with the mninmum reclamation
standards in effect on the date the permt was issued and any
addi tional reclamation standards set forth in the approved recl amati on

pl an. ( (Fhe—departrent—ay—rodify—oen—a—stte—speetrfie—basts—the

Recl amation activities, particularly those relating to control of
erosion and mtigation of inpacts of mning to adjacent areas, shall,
to the extent feasible, be conducted sinultaneously with surface
mning, and in any case shall be initiated at the earliest possible
time after conpletion of surface mning on any segnent of the permt
ar ea.

Al reclamation activities shall be conpleted not nore than two
years after conpl eti on or abandonnment of surface m ning on each segnent
of the area for which a reclamation permt is in force.

The departnment may by contract del egate enforcenent of provisions
of reclamation plans to counties, cities, and towns. A county, city,
or town perform ng enforcenent functions nmay not inpose any additi onal
fees on permt hol ders.

Sec. 51. RCW 78.44. 161 and 1994 ¢ 232 s 22 are each anmended to
read as foll ows:
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The departnent nmay order at any tine an i nspection of the disturbed
area to determne if the miner or permt holder has conplied with the
reclamation permt, rules, and this chapter.

NEWSECTI ON. Sec. 52. A newsection is added to chapter 78.44 RCW
to read as foll ows:

After the effective date of this act, this chapter no | onger
applies to netal mning and mlling operations or surface mning of
preci ous and base netal ores under chapter 78.56 RCW

NEW SECTI ON. Sec. 53. The follow ng sections are designated as a
subchapter of chapter 78.56 RCW under the subchapter heading "netal
mning and mlling operations":

RCW 78. 56. 010;

RCW 78. 56. 020;

RCW 78. 56. 030;

RCW 78. 56. 040;

RCW 78. 56. 050;

RCW 78. 56. 060;

RCW 78. 56. 070;

RCW 78. 56. 080;

RCW 78. 56. 090;

RCW 78. 56. 100;

RCW 78. 56. 110;

RCW 78. 56. 120;

RCW 78. 56. 130;

RCW 78. 56. 140;

RCW 78. 56. 150; and

RCW 78. 56. 160.
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NEW SECTI ON. Sec. 54. Sections 14 through 49 of this act are
added to chapter 78.56 RCWunder the subchapter headi ng "surface m ni ng
of precious and base netal ores.”

NEW SECTI O\ Sec. 55. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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