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SUBSTI TUTE HOUSE BI LL 1506

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Crimnal Justice & Corrections (originally
sponsored by Representatives Robertson, OBrien, Delvin, Hatfield,
McDonal d, Morris, Bush, Sterk, Smth, K Schmdt, Hickel, Zellinsky,
Scott, Conway, Regala, Sullivan, Chandler, Cooper, Costa, Linville,
Mtchell, Schoesler, Thonpson, Anderson, Carrell and Dunn)

Read first tine 02/ 28/97.

AN ACT Relating to a bill of rights for peace officers; reenacting
and anmending RCW 42.17.310; adding a new chapter to Title 41 RCW
providing an effective date; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that it is inportant
for law enforcenent agencies to understand and properly inplenent
di sciplinary actions. The |egislature recognizes that |aw enforcenent
officers have a right to a process within their agency that affords the
protection of state |aw and | abor regulations. At the sane tinme the
| egislature recognizes the rights of the citizens to express their
concerns regarding the conduct of police officers and the
responsi bility of | awenforcenent managenent to fully investigate those
concerns, while protecting the rights of the officer during the

i nvestigative process. Consequently, this chapter establishes the
mechani sm necessary to enable all agencies and officers to properly
understand and i npl enent | abor law policies. It is not the intent of

this chapter to protect crimnal activity.
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NEW SECTI O\ Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Peace officer" neans a duly appointed city, port district,
public airport, county, or state |aw enforcenent officer.

(2) "Internal investigation”™ mnmeans an investigation into the
conduct of a police officer where the enployer, or the enployer’s
agent, either knows or reasonably should know that the conduct, if
proven, could lead to the suspension, denotion, or discharge of the
subj ect enpl oyee. "Internal investigation" shall not nmean fitness-for-
duty exam nations perforned by health care professionals, solong as no
comruni cati ons between the eval uat ed peace officer and the health care
prof essional related to an event or circunstance that coul d reasonably
|l ead to discipline are disclosed by the health care professional to the
enpl oyer.

(3) "Conplaint"” nmeans an al legation by either a citizen or another
public enpl oyee that the subject enpl oyee has engaged in m sconduct.

(4) "Crimnal investigation"” neans an investigation the exclusive
purpose of which is to determ ne whether crimnal charges should be
filed against the officer.

(5) "Union representative" nmeans a business agent, attorney, shop
steward, or other representative authorized to engage in such activity
by the enpl oyee’ s excl usive bargaining representative.

NEW SECTION. Sec. 3. (1) No later than Decenber 31, 1997, the
crimnal justice training commssion, in conjunction wth the
Washi ngt on associ ation of sheriffs and police chiefs and t he Washi ngt on
state council of police officers, shall inplenent a |abor |aw training
program The curriculum shall include, but not be [imted to:

(a) Federal and state case | aw regardi ng due process;

(b) Cvil service, state | abor |aw, and contracts;

(c) Mranda requirenents;

(d) Pol ygraph requirenents;

(e) Retaining and expungi ng personnel files;

(f) Providing adequate and reasonabl e noti ce;

(g) Responding to threats, prom ses, and rewards; and

(h) Restrictions on recording and publishing officer statenents.

(2) Beginning January 1, 1998, the crimnal justice training
commi ssion shall incorporate the labor law training programinto the
basic training course. Furthernore, the |abor |aw training program
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must be incorporated into the curriculum of supervisory, mddle
managenent, and executive |evel training.
(3) The conmmssion shall develop a labor law training guide

available to all |aw enforcenent personnel.
(4) The Washi ngton associ ation of sheriffs and police chiefs shal
require all |aw enforcenent agencies seeking accreditation under the

Washi ngton association of sheriffs and police chiefs accreditation
programto i npl ement di sciplinary and gri evance procedures mandat ed by
state and federal [|aw

NEWSECTION. Sec. 4. (1) This section shall not apply to crim nal
i nvesti gations.

(2) A peace officer who becones the subject of an internal
i nvestigation nust be advised, in witing, before questioning:

(a) Whether he or she i s suspected of conduct that could be grounds
for term nation, suspension, or other disciplinary actions involving an
econom ¢ sanction; and

(b) Whether he or she is a witness or a suspect. | f the peace
officer is a suspect, he or she nmust be apprised in witing of the
al l egations of such conplaints before the interview commences.

(3) Prior to any questioning concerning a conplaint, the peace
officer nmust be advised of his or her right to representation and
afforded the opportunity and the facilities to contact and consult
privately with an attorney of his or her own choosing. Counsel may be
present during the interrogation, but may not participate in the
interrogation except to advise the peace officer. Additionally, a
peace officer nust be advised of his or her right to, and all owed,
| abor representation to the extent permtted by chapter 41. 56 RCW The
subject officer may el ect to have private counsel or his or her union
representative, but not both, present during the interview

(4) An internal investigation interview nust be recorded
mechani cal | y. There can be no germane "off the record" questions
Upon request, the peace officer nmust be provided an exact copy of any
witten statement he or she has signed, or of a verbatimtranscript of
his or her interviewif one is created. The enployer shall nmaintain
mechani cal recordi ngs made pursuant to this subsection for a m ninmum
period of three years.

(5) Internal investigation interviews nust be conpleted within a
reasonable time and the peace officer nust be afforded such
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interm ssions as he or she shall reasonably request for consultation
with his or her attorney or | abor representative, to attend to personal
necessities, nmeals, tel ephone calls, and rest periods.

(6) Internal investigation interviews nust be limted in scope to
activities, circunstances, or events which pertain to a peace officer’s
conduct or fitness to hold office.

(7) The peace officer nay not be threatened with di sm ssal or other
disciplinary punishnent as a guise to attenpt to obtain his or her
resignation, nor may he or she be subject to abusive or offensive
| anguage or intimdation in any other manner. No prom ses or rewards
may be made as an inducenent for the accused officer to answer
guestions. Nothing in this section prevents an enployer fromoffering
an accused enployee the option of resigning after the internal
investigation is conplete and the enployer has nmade a prelimnary
deci si on regardi ng discipline.

(8) Peace officers are concl usively presuned to be under the direct
order of their enployer to answer all questions asked of the officer
during an internal investigation. The enployer may not offer a peace
of ficer the opportunity to take a pol ygraph test w thout advising that
peace officer that his or her refusal to take such a test may not be
considered as evidence in any subsequent judicial or admnistrative
proceedi ng wi t hout the peace officer’s consent. No polygraph evidence
of any kind will be adm ssible in disciplinary proceedi ngs except by
stipulation of the parties.

NEW SECTION. Sec. 5. There shall be no common law i nmunity for
defamatory statenments contained in conplaints against peace officers.

NEW SECTION.  Sec. 6. (1) By July 31, 2000, all public entities
that enploy peace officers shall have within the ternms of their
col l ective bargai ning agreenent and include within the rules of their
civil service conmssion a peace officer’s bill of rights that
provides, at a mninmum for the procedural protections enbodied in
section 4 of this act.

(2) After July 31, 2000, all public entities that are not required
to have a civil service commssion and which have no exclusive
bar gai ni ng representative are governed by this chapter.
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NEW SECTI O\ Sec. 7. Internal investigation files that do not
result in specific findings of msconduct may not be considered a
public record under state or local law. Wtness statenents of w tness
peace officers may not be considered a public record under state or
local law. Nothing in this section may be construed so as tolimt the
conpel l ed production of docunents in an admnistrative or judicia
proceedi ng where appropriate protective orders are avail able to prevent
public disclosure of the docunents. Peace officers may request that
di sciplinary records be expunged from personnel files after a m ni mum
period of five years if there is no recurrence of simlar m sconduct
for which the peace officer was disciplined during that period.
Requests for expungenment may not be unreasonably denied. Nothing in
this section may be construed as requiring the enployer to destroy
enpl oynent records necessary to the enployer’s case if it is engaged in
litigation related to that peace officer’s enploynent at the tine those
records woul d ot herwi se be destroyed.

Sec. 8. RCW42.17.310 and 1996 ¢ 305 s 2, 1996 ¢ 253 s 302, 1996
c 191 s 88, and 1996 c 80 s 1 are each reenacted and anended to read as
fol |l ows:

(1) The followi ng are exenpt from public inspection and copyi ng:

(a) Personal information in any files naintained for students in
public schools, patients or clients of public institutions or public
heal t h agencies, or welfare recipients.

(b) Personal information in files maintained for enployees,
appoi ntees, or elected officials of any public agency to the extent
t hat disclosure would violate their right to privacy.

(c) Information required of any taxpayer in connection with the
assessnment or collection of any tax if the disclosure of the
information to other persons would (i) be prohibited to such persons by
RCW82.32.330 or (ii) violate the taxpayer’s right to privacy or result
in unfair conpetitive di sadvantage to the taxpayer.

(d) Specific intelligence information and specific investigative
records conpiled by investigative, |law enforcenent, and penology
agencies, and state agencies vested with the responsibility to
di sci pline nmenbers of any profession, the nondisclosure of which is
essential to effective |aw enforcement or for the protection of any
person’s right to privacy.
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(e) Information revealing the identity of persons who are w tnesses
to or victinms of crime or who file conplaints with investigative, |aw
enforcenment, or penology agencies, other than the public disclosure
comm ssion, if disclosure would endanger any person’s life, physica
safety, or property. If at the tinme a conplaint is filed the
conplainant, victimor witness indicates a desire for disclosure or
nondi scl osure, such desire shall govern. However, all conplaints filed
with the public disclosure comm ssion about any elected official or
candi date for public office nust be nade in witing and signed by the
conpl ai nant under oat h.

(f) Test questions, scoring keys, and other exam nation data used
to adm nister a license, enploynent, or academ c exam nati on.

(g) Except as provided by chapter 8.26 RCW the contents of real
estate appraisals, made for or by any agency relative to the
acquisition or sale of property, until the project or prospective sale
is abandoned or wuntil such tinme as all of the property has been
acquired or the property to which the sale appraisal relates is sold,
but in no event shall disclosure be denied for nore than three years
after the appraisal

(h) Valuable fornulae, designs, drawings, and research data
obt ai ned by any agency within five years of the request for disclosure
when di scl osure woul d produce private gain and public | oss.

(1) Prelimnary drafts, notes, recomendations, and intra-agency
menor anduns i n which opinions are expressed or policies fornmulated or
recomended except that a specific record shall not be exenpt when
publicly cited by an agency in connection with any agency acti on.

(Jj) Records which are relevant to a controversy to which an agency
is a party but which records would not be available to another party
under the rules of pretrial discovery for causes pending in the
superior courts.

(k) Records, maps, or other information identifying the |ocation of
archaeol ogical sites in order to avoid the looting or depredation of
such sites.

(I') Any library record, the primary purpose of whichis to maintain
control of library materials, or to gain access to information, which
di scl oses or could be used to disclose the identity of a library user.

(m Financial information supplied by or on behalf of a person
firm or corporation for the purpose of qualifying to submt a bid or
proposal for (i) a ferry system construction or repair contract as
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required by RCW 47.60.680 through 47.60.750 wor (ii) highway
construction or inprovenent as required by RCW47.28. 070.

(n) Railroad conpany contracts filed prior to July 28, 1991, with
the utilities and transportati on conm ssi on under RCW81. 34. 070, except
that the sunmaries of the contracts are open to public inspection and
copying as otherw se provided by this chapter.

(o) Financial and conmercial information and records supplied by
private persons pertaining to export services provided pursuant to
chapter 43.163 RCWand chapter 53.31 RCW and by persons pertaining to
export projects pursuant to RCW 43. 23. 035.

(p) Financial disclosures filed by private vocational school s under
chapters 28B. 85 and 28C. 10 RCW

(q) Records filed with the utilities and transportati on conm ssion
or attorney general under RCWS80.04.095 that a court has determ ned are
confidential under RCW 80. 04. 095.

(r) Financial and conmmercial information and records supplied by
busi nesses or individuals during application for |oans or program
services provided by chapters 43.163, 43.160, 43.330, and 43. 168 RCW
or during application for economc developnent |oans or program
servi ces provided by any | ocal agency.

(s) Menbership lists or lists of nenbers or owners of interests of
units in timeshare projects, subdi vi si ons, canping resorts,
condom niuns, |and developnents, or comon-interest comunities
affiliated wth such projects, regulated by the departnent of
licensing, in the files or possession of the departnent.

(t) Al applications for public enploynent, including the nanes of
applicants, resunes, and other related materials submtted with respect
to an applicant.

(u) The residential addresses and residential tel ephone nunbers of
enpl oyees or volunteers of a public agency which are held by the agency
i n personnel records, enploynent or volunteer rosters, or mailing lists
of enpl oyees or vol unteers.

(v) The residential addresses and residential tel ephone nunbers of
the custoners of a public utility contained in the records or lists
held by the public utility of which they are custoners.

(w) (i) The federal social security nunmber of individuals governed
under chapter 18.130 RCWnaintained in the files of the departnent of
heal th, except this exenption does not apply to requests nmade directly
to the departnent from federal, state, and |ocal agencies of
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gover nnent and national and state |icensing, credenti al i ng,

i nvestigatory, disciplinary, and exam nation organi zations; (ii) the
current residential address and current residential tel ephone nunber of

a health care provider governed under chapter 18.130 RCWnai ntained in
the files of the departnent, if the provider requests that this

information be wthheld from public inspection and copying, and
provides to the departnent an accurate alternate or business address

and busi ness tel ephone nunber. On or after January 1, 1995, the
current residential address and residential telephone nunber of a
health care provider governed under RCW 18.130. 140 nmaintained in the
files of the departnent shall automatically be withheld from public
i nspection and copying unless the provider specifically requests the
information be released, and except as provided for under RCW
42.17.260(9).

(x) Information obtained by the board of pharmacy as provided in
RCW 69. 45. 090.

(y) Information obtained by the board of pharmacy or the departnent
of health and its representatives as provided in RCW 69.41. 044,
69. 41. 280, and 18. 64. 420.

(z) Financial information, business plans, exam nation reports, and
any information produced or obtained in evaluating or examning a
busi ness and industrial devel opnent corporation organized or seeking
certification under chapter 31.24 RCW

(aa) Financial and comrercial information supplied to the state
i nvestnment board by any person when the information relates to the
investnment of public trust or retirenent funds and when disclosure
woul d result in loss to such funds or in private loss to the providers
of this information.

(bb) Financial and val uable trade i nformati on under RCW51. 36. 120.

(cc) dient records maintained by an agency that is a donestic
vi ol ence program as defined in RCW70.123.020 or 70.123.075 or a rape
crisis center as defined in RCW70.125. 030.

(dd) Information that identifies a person who, while an agency
enpl oyee: (i) Seeks advice, under an informal process established by
the enploying agency, in order to ascertain his or her rights in
connection with a possible unfair practice under chapter 49.60 RCW
against the person; and (ii) requests his or her identity or any
identifying informati on not be discl osed.
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(ee) Investigative records conpiled by an enploying agency
conducting a current investigation of a possible unfair practice under
chapter 49.60 RCWor of a possible violation of other federal, state,
or local laws prohibiting discrimnation in enploynent.

(ff) Business related information protected frompublic inspection
and copyi ng under RCW 15. 86. 110.

(gg9) Financial, conmercial, operations, and technical and research
informati on and data submtted to or obtained by the clean Washi ngt on
center in applications for, or delivery of, program services under
chapter 70.95H RCW

(hh) Information and docunents created specifically for, and
coll ected and mai ntained by a quality i nprovenent commttee pursuant to
RCW 43. 70. 510, regardless of which agency is in possession of the
i nformati on and docunents.

(1i) Personal information in files maintained in a data base
created under RCW 43. 07. 360.

(jj) Law enforcenent internal investigation files that do not

result in specific findings of m sconduct as provided in section 7 of

this act.
(kk) Wtness statenents by witness peace officers as provided in

section 7 of this act.

(2) Except for information described in subsection (1)(c)(i) of
this section and confidential inconme data exenpted from public
i nspection pursuant to RCW 84.40.020, the exenptions of this section
are inapplicable to the extent that information, the disclosure of
whi ch woul d vi ol ate personal privacy or vital governnental interests,
can be deleted fromthe specific records sought. No exenption may be
construed to permt the nondisclosure of statistical information not
descriptive of any readily identifiable person or persons.

(3) Inspection or copying of any specific records exenpt under the
provisions of this section may be permtted if the superior court in
the county in which the record is nmaintained finds, after a hearing
with notice thereof to every person in interest and the agency, that
the exenption of such records is clearly unnecessary to protect any
i ndi vidual’s right of privacy or any vital governnental function.

(4) Agency responses refusing, in whole or in part, inspection of
any public record shall include a statenent of the specific exenption
authorizing the withholding of the record (or part) and a brief
expl anation of how the exenption applies to the record w thhel d.
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NEW SECTI ON. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION.  Sec. 10. If this chapter conflicts with any other
statute, ordinance, rule, or regulation of any public enployer, the
provi sions of this chapter prevail.

NEW SECTION. Sec. 11. Section 7 of this act is necessary for the
i mredi ate preservation of the public peace, health, or safety, or
support of the state governnent and its existing public institutions,
and takes effect July 1, 1997.

NEW SECTI ON.  Sec. 12. Sections 1 through 7, 9, and 10 of this act
constitute a new chapter in Title 41 RCW

~-- END ---
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