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5185. E AM5 HORN S4233. 1

ESB 5185 - S AMD - 578
By Senators Horn and McCaslin

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW36.70A 270 and 1997 c 429 s 11 are each anended to
read as foll ows:

Each growt h managenent hearings board shall be governed by the
follow ng rul es on conduct and procedure:

(1) Any board nenber nmay be renoved for inefficiency, nmalfeasance,
and m sfeasance in office, under specific witten charges filed by the
gover nor . The governor shall transmt such witten charges to the
menber accused and the chief justice of the suprene court. The chief
justice shall thereupon designate a tribunal conposed of three judges
of the superior court to hear and adjudicate the charges. Renobval of
any nmenber of a board by the tribunal shall disqualify such nenber for
r eappoi nt nent .

(2) Each board nenber shall receive reinbursenent for travel
expenses incurred in the discharge of his or her duties in accordance
wi th RCW43.03.050 and 43.03.060. If it is determned that the review
boards shall operate on a full-tine basis, each nenber shall receive an
annual salary to be determned by the governor pursuant to RCW
43.03.040. |If it is determned that a review board shall operate on a
part-tinme basis, each nmenber shall receive conpensati on pursuant to RCW
43. 03. 250, provi ded such anount shall not exceed the anmount that would
be set if they were a full-tine board nenber. The principal office of
each board shall be | ocated by the governor within the jurisdictional
boundari es of each board. The boards shall operate on either a part-
time or full-tinme basis, as determ ned by the governor.

(3) Each board nenber shall not: (a) Be a candidate for or hold
any other public office or trust; (b) engage in any occupation or
business interfering with or inconsistent with his or her duty as a
board nenber; and (c) for a period of one year after the term nation of
his or her board nenbership, act in a representative capacity before
the board on any matter.
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(4) A mjority of each board shall constitute a quorum for making
orders or decisions, adopting rules necessary for the conduct of its
powers and duties, or transacting other official business, and may act
even though one position of the board is vacant. One or nore nenbers
may hol d hearings and take testinony to be reported for action by the
board when authorized by rule or order of the board. The board shal
perform all the powers and duties specified in this chapter or as
ot herwi se provided by |aw.

(5) ((Fhre)) Each board nmay appoi nt one or nore hearing exaniners to
assist the board in its hearing function, to make ((eenelusions—of—taw
and)) findings of fact and, if requested by the board, to nake
recommendations to the board for decisions in cases before the board.
Such hearing exam ners must have denonstrated know edge of |and use
pl anni ng and | aw. The boards shall specify in their joint rules of
practice and procedure, as required by subsection (7) of this section,
the procedure and criteria to be enployed for designating hearing
examners as a presiding officer. Hearing exam ners selected by a
board shall neet the requirenents of subsection (3) of this section
The findings and concl usions of the hearing exam ner shall not becone
final until they have been formally approved by the board. Thi s
aut hori zation to use hearing exam ners does not waive the requirenent
of RCW 36. 70A. 300 that ((f+nal—erders—be—+ssued)) decisions be made
wi thin one hundred eighty days of board receipt of a petition. Each
board may nediate disputes between counties or cities, over whether
t heir conprehensive plans are coordinated or consistent, by using one
or nore of its own nenbers, hiring staff to provide nediation, or
contracting for the provision of nediation.

(6) Each board shall nake findings of fact and prepare a witten
decision in each case decided by it, and such findings and decision
shall be effective upon being signed by two or nore nenbers of the
board and upon being filed at the board s principal office, and shal
be open for public inspection at all reasonable tines.

(7) Al proceedings before the board, any of its nenbers, or a

hearing exam ner appointed by the board shall be conducted in
accordance with such adm nistrative rules of practice and procedure as
the boards jointly prescribe. Al three boards shall jointly neet to

devel op and adopt joint rules of practice and procedure, including
rul es regardi ng expeditious and summary disposition of appeals. The
boards shall publish such rules and decisions they render and arrange
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for the reasonable distribution of the rules and deci sions. Except as
it conflicts wth specific provisions of this chapter, t he
adm ni strative procedure act, chapter 34.05 RCW and specifically
including the provisions of RCW 34.05.455 governing ex parte
comuni cations, shall govern the practice and procedure of the boards.

(8 A board nenber or hearing examner s subject to
di squalification under chapter 34.05 RCW The joint rules of practice
of the boards shall establish procedures by which a party to a hearing
conducted before the board may file with the board a notion to
disqualify, wth supporting affidavit, against a board nenber or
heari ng exam ner assigned to preside at the hearing.

(9) The nenbers of the boards shall neet jointly on at |east an
annual basis with the objective of sharing information that pronotes
the goal s and purposes of this chapter.

Sec. 2. RCW36. 70A. 280 and 1996 ¢ 325 s 2 are each anended to read
as follows:

(1) A growth managenent hearings board shall hear and determ ne
only those petitions alleging either:

(a) That a ((state—ageney:)) county((;)) or city planning under
this chapter is not in conpliance with the requirenments of this
chapter, chapter 90.58 RCWas it relates to the adoption of shoreline
mast er prograns or anmendnents thereto, or chapter 43.21C RCW as it
relates to (( f
aﬂdeF——REN¥—86—¥9#v{#H%—e+——ehap%e+——99—58——R€¥v) the shoreline namster
progranms _or_ anmendnents thereto;

(b) That a county or city planning under this chapter has not taken
an_action required under this chapter by the tine the action is
required to have been taken; ((er

éb})) Lgl_ That ((Fhe——%MBH%y—yeaF——gF6Hfh——ﬁ&ﬂ&gﬁﬂﬁﬂ%——p#&ﬂﬂkﬂg

paFsHaH%—Pe—RGM%48—62—985—sheﬂ+d—be—adfﬂs%ed)) a county or city has not

addressed relevant issues associated with an action required to be
taken under this chapter;

(d) That the conprehensive plan of a county or city adopted under
this chapter is not coordinated wth, or consistent wth, the
conprehensive plan of another county or city, as required under RCW
36. 70A. 100; or
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(e) That the shoreline naster program or anendnent thereto, or
chapter 43.21C RCWas it relates thereto, are not in conpliance with

the requirenents of chapter 90.58 RCW

(2) A petition alleging that a county or city has not addressed
i ssues associated with an action required under this chapter, or that

t he conprehensive plan of a county or city is not coordinated with or

consistent with another conmprehensive plan as required under RCW

36. 70A. 100, may be filed only by: (a) The state, or a county or city

t hat plans under this chapter; (b) a person who has participated orally
or in witing before the county or city regarding the matter on which
a review is being requested; (c) a person who is certified by the
governor within sixty days of filing the request with the board; or (d)
a person qualified pursuant to RCW34.05.530. A petition alleging that
a county or city has not taken an action required under this chapter,

by the tine such actionis required to have been taken, may be filed by

any person. A petition alleging that the shoreline master program or

anendnents thereto, or chapter 43.21C RCWas it relates thereto, nay be

filed by a person with standi ng under chapter 43.21C RCW

(3) For purposes of this section "person" neans any i ndividual
partnership, corporation, association, state agency, governnental
subdivision or wunit thereof, or public or private organization or
entity of any character.

(((4)Vhen—consi-der

Sec. 3. RCW 36. 70A. 290 and 1997 c¢c 429 s 12 are each anended to
read as fol |l ows:
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(1) Al requests for reviewto a growth nmanagenent hearings board
shall be initiated by filing a petition that includes a detailed
statenment of issues presented for resolution by the board. The board
shall render witten decisions articulating the basis for its hol di ngs.
The board shall not issue advisory opinions on issues not presented to
the board in the statement of issues, as nodified by any prehearing
order.

(2) Al petitions relating to whether or not an adopted
conprehensi ve plan, developnent regulation, or permanent anendnment
thereto, is in conpliance with the goals and requirenents of ((this
ehapter—eor)) chapter 90.58 or 43.21C RCW nust be filed within sixty
days after publication by the legislative ((bedies)) authority of the
county or city. Al petitions relating to whether or not a county or
city has addressed rel evant issues associated with an action required
under this chapter nust be filed within sixty days after publication by
the legislative authority of the county or city. All petitions
relating to whether or not conprehensive plans are coordinated or
consistent, as required under RCW 36.70A.100, nust be filed within
sixty days after publication by the legislative authority of the county
or city adopting or anending its conprehensive plan that is all eged not
to be coordinated or consistent wth another conprehensive plan.
Petitions relating to whether a county or city has not taken an action
requi red under this chapter by the tinme such actionis required to have
been taken may be filed at any tine.

( (a—Execept—as—provided+n{e)r—ofthts——subseeti+on-)) The date of
publication for a city shall be the date the city publishes the
ordi nance, or sunmary of the ordi nance, adopting the conprehensive pl an
or devel opnment regul ations, or amendnent thereto, as is required to be
publ i shed.

((b)y)) Promptly after adoption, a county shall publish a notice
that it has adopted the conprehensive plan or devel opnent regul ati ons,
or anmendnent thereto.

(( dedi " .t hi I Con :
this—seet+on)) The date of publication for a county shall be the date
the county publishes the notice that it has adopted the conprehensive
pl an or devel opnent regul ati ons, or anmendnent thereto.

((
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(3) Unless the board dism sses the petition as frivolous or finds
that the person filing the petition | acks standing, or the parties have
filed an agreenent to have the case heard in superior court as provided
in RCW 36. 70A. 295, the board shall, within ten days of receipt of the
petition, set a tine for hearing the matter.

(4) The board shall base its decision on the record devel oped by
the city((+)) or county((—er—the—state)) and supplenented wth
additional evidence if the board determnes that such additional
evi dence woul d be necessary or of substantial assistance to the board
in reaching its decision

(5) The board, shall consolidate, when appropriate, all petitions
involving the review of the same conprehensive plan or the sane
devel opnment regul ation or regul ations.

Sec. 4. RCW 36.70A.295 and 1997 c 429 s 13 are each anended to
read as foll ows:

(1) The superior court may directly review a petition for review
filed under RCW36. 70A. 290 if all parties to the proceedi ng before the
board have agreed to direct review in the superior court. The
agreenent of the parties shall be in witing and signed by all of the
parties to the proceeding or their designated representatives. ((Fhe

provi-ded—n—RCOW36-—+0A300(5))) The parties shall file their

agreenent with the board within ten days after the date the petitionis
filed, or if nultiple petitions have been filed and the board has
consolidated the petitions pursuant to RCW36. 70A. 300, within ten days
after the board serves its order of consolidation

(2) Wthin ten days of receiving the tinely and conpl ete agreenent
of the parties, the board shall file a certificate of agreenent with
t he designated superior court and shall serve the parties with copies
of the certificate. The superior court shall obtain exclusive
jurisdiction over a petition when it receives the certificate of
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agreenent. Wth the certificate of agreenent the board shall also file
the petition for review, any orders entered by the board, all other
docunents in the board s files regarding the action, and the witten
agreenent of the parties.

(3) For purposes of a petition that is subject to direct review,
t he superior court’s subject matter jurisdiction shall be equivalent to
that of the board. Consistent with the requirenments of the superior
court civil rules, the superior court may consolidate a petition
subject to direct review under this section with a separate action
filed in the superior court.

(4)(a) Except as otherwise provided in (b)) and (c) of this
subsection, the provisions of RCW36. 70A. 280 t hr ough 36. 70A. 330, whi ch
specify the nature and extent of board review, shall apply to the
superior court’s revi ew.

(b) The superior court:

(1) Shall not have jurisdiction to directly review or nodify an
of fice of financial managenent popul ati on projection;

(11) Except as otherwi se provided in RCW 36. 70A. 300( (2b))),
shall render its decision on the petition within one hundred eighty
days of receiving the certification of agreenent; and

(ti1) Shall give a conpliance hearing under RCW 36. 70A. 330(2) the
hi ghest priority of all civil matters before the court.

(c) An aggrieved party may secure appellate review of a fina
j udgnment of the superior court under this section by the suprene court
or the court of appeals. The review shall be secured in the manner
provided by law for review of superior court decisions in other civil
cases.

(5 If, following a conpliance hearing, the court finds that the
state agency, county, or city is not in conpliance with the court’s
prior order, the court may use its renedial and contenpt powers to
enforce conpliance.

(6) The superior court shall transmt a copy of its decision and
order on direct reviewto the board, the departnment, and the governor.
I f the court has determ ned that a county or city is not in conpliance
with the provisions of this chapter, the governor nay i npose sanctions
against the county or city in the sane nmanner as if a board had
recommended t he i nposition of sanctions as provided i n RCW36. 70A. 330.

(7) After the court has assunmed jurisdiction over a petition for
revi ew under this section, the superior court civil rules shall govern
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a request for intervention and all other procedural matters not
specifically provided for in this section.

Sec. 5. RCW 36. 70A. 300 and 1997 ¢ 429 s 14 are each anended to
read as foll ows:

2y)) (a) Except as provided in (b) of this subsection, the ((Hnal-
erder)) decision shall be issued within one hundred eighty days of
receipt of the petition for review, or, if nmultiple petitions are
filed, wthin one hundred ei ghty days of receipt of the |ast petition
that is consolidated.

(b) The board may extend the period of tinme for issuing a decision
to enable the parties to settle the dispute if additional tinme is
necessary to achieve a settlenent, and (i) an extension i s requested by
all parties, or (ii) an extension is requested by the petitioner and
respondent and the board determines that a negotiated settlenent
between the remaining parties could resolve significant issues in
di spute. The request nust be filed with the board not | ater than seven
days before the date scheduled for the hearing on the nerits of the
petition. The board may authorize one or nore extensions for up to
ni nety days each, subject to the requirenents of this section.

((3))) (2) In ((the—+inal—order)) rendering its decision, the
board shall ((et+ther)):

(a) Find that the ((state—ageney+)) county((s)) or city is in
conpliance with the requirenents of ((this—ehapter;-)) chapter 90. 58 RCW
as it relates to the adoption or anendnent of shoreline master
progranms, or chapter 43.21C RCWas it relates to adoption of plans,
devel opnent regqgul ati ons, and anmendnents thereto, under RCW 36. 70A. 040
or chapter 90.58 RCW or

(b) Find that the county or city either has, or has not, taken the
action by the tine such action is required to have been taken; or

(c) Find that the ((state—ageneyy)) county((5)) or city ((+s—+net—+n

N a N a¥a a¥a aVasa¥a 'a N N N a N N a Q) o [\ A
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9058 REW—+n—whiech—e€ase)) either has, or has not, addressed rel evant
i ssues associated with an action required under this chapter, but may
not consider the adequacy of the actions taken by the county or city.
If the board finds that the county or city has not addressed the
relevant issues, the board shall ((+rermand—the—ratter—totheaffected
state—ageney—ecounty—or—etty—Fheboard-shall)) specify a reasonabl e
time not in excess of one hundred ei ghty days, or such | onger period as
determ ned by the board in cases of unusual scope or conplexity, within

which the ((state—ageney)) county((+)) or city and the person or

attenpt to resolve the di spute; or

(d) Find that the conprehensive plans either are, or are not,
coordinated or consistent, as required under RCW 36. 70A.100. If the
board finds that the conprehensive plans are not coordinated or
consistent, the board shall nediate between the affected counties or
cities to resolve the lack of coordination or |ack of consistency.

(3) Nothing in RCW 36.70A. 250 through 36.70A. 345 precludes an
aggrieved party fromfiling a lawsuit seeking equitable relief against
a county or city for failing to conply with the requirenents of this
chapter or seeking other renedies that may exist challenging the
actions of a county or city taken under this chapter.

(4) Any party aggrieved by a final decision of the hearings board
may appeal the decision directly to the court of appeals for assignnent
by the chief presiding judge.

Sec. 6. RCW 36. 70A. 310 and 1994 c¢c 249 s 32 are each anended to
read as foll ows:
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A request for review by the state to a growt h managenent heari ngs
board under RCW36. 70A. 280(1) may be nmade only by the governor, or with

t he governor’s consent the head of an agency, or by the conm ssi oner of
public lands as relating to state trust |ands((;—Ffer—the—+eview—of

het hers (4 : I . I I I

Sec. 7. RCW 36.70A. 320 and 1997 c 429 s 20 are each anended to
read as foll ows:

(1) ((EBxeept—as—provided—n—subseetion—{(5—of—this—seetion))
Conprehensive plans and devel opnent regulations, and anendnents
t hereto, adopted under this chapter are presuned valid upon adoption.

(2) Except as otherw se provided in subsection (4) of this section,
the burden is on the petitioner to denonstrate that any action taken by
a state agency, county, or city under this chapter is not in conpliance
with the requirenments of this chapter.

(3) In any petition under this chapter, the board, after ful
consideration of the petition, shall ((determne—whether—there—s

L b e : i I | i :

deci si on.

(4) Acounty or city subject to a determnation of invalidity nade
under RCW36. 70A. 300 or 36. 70A. 302 has the burden of denonstrating that
the ordinance or resolution it has enacted in response to the
determ nation of invalidity will no |longer substantially interfere with
the fulfillment of the goals of this chapter under the standard i n RCW
36. 70A. 302(1).

10
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Sec. 8. RCW36.70A 340 and 1991 sp.s. ¢ 32 s 26 are each anended
to read as foll ows:

( (Upeon—reeerpt—Fromthe board—oft—afHndingthat—a stateageney—
eounty—oer—etty—+s—tn—nencerpttance—under—RON-36-70A330—beFr—as—a
resut—eof—fat-ture—to—neet—the—regquirerments—of)) |f sanctions are
i nposed under RCW 36. 70A. 210 or 36. 70A. 345, the governor may either:

(1) Notify and direct the director of the office of financial
managenent to revise allotnments in appropriation |evels;

(2) Notify and direct the state treasurer to withhold the portion
of revenues to which the county or city is entitled under one or nore
of the followng: The notor vehicle fuel tax, as provided in chapter
82.36 RCW the transportation inprovenent account, as provided in RCW
47.26.084; the wurban arterial trust account, as provided in RCW
47.26.080; the rural arterial trust account, as provided in RCW
36. 79.150; the sales and use tax, as provided in chapter 82. 14 RCW the
liquor profit tax, as provided in RCW66.08. 190; and the Iiquor excise
tax, as provided in RCW82.08.170; or

(3) File a notice of nonconpliance with the secretary of state and
the county or city, which shall tenporarily rescind the county or
city’s authority to collect the real estate excise tax under RCW
82.46.030 until the governor files a notice rescinding the notice of
nonconpl i ance.

NEW SECTI ON.. Sec. 9. RCW36.70A. 330 and 1997 c 429 s 21, 1995 c
347 s 112, & 1991 sp.s. ¢ 32 s 14 are each repeal ed.

NEW SECTI ON. Sec. 10. RCW 36. 70A. 340 is recodified to appear
i mredi ately after RCW 36. 70A. 345. "

ESB 5185 - S AMD - 578
By Senators Horn and McCaslin

On page 1, line 1 of the title, after "boards;" strike the
remai nder of thetitle and insert "anmendi ng RCW36. 70A. 270, 36. 70A. 280,

11



1 36.70A. 290, 36.70A 295, 36.70A 300, 36.70A 310, 36.70A 320, and
2 36. 70A. 340; adding a new section to chapter 36. 70A RCW recodi fyi ng RCW
3 36.70A 340; and repealing RCW 36. 70A. 330."

~-- END ---

12



