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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and

. withdrawals.

(c) EXPEDITED RULE MAKINGe-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

(d) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

® MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(& TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

b ARRANGEMENT OF THE REGISTER

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
ickly and graphically portrays the current changes to existing rules as follows:
' (a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((Hnedout-betweendoubleparentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
(©) The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the 1tems are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES
(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the

rule.
(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
listory of a document is enclosed in [brackets].



2001-2002
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited

Number Closing Dates 1 : Date Hearing Date3 Rule making4
Non-OTSand  Non-OTSand  OTS?or ‘
30 p. or more 11to 29 p. 10 p. max.

For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
01 - 13 May 23, 01 Jun 6, 01 Jun 20, 01 Jul 5,01 Jul25,01 - N/A
0] - 14 Jun 7, 01 Jun 21, 01 Jul 5,01 Jul 19, 01 Aug 8,01 N/A
01 - 15 Jun 20, 01 Jul 5,01 Jul 18, 01 Aug 1,01 Aug 21,01 N/A
01 -16 Jul 5, 01 Jul 18, 01 Aug 1,01 Aug 15,01 Sep 4,01 Oct 2, 01
01 -17 Jul 25, 01 Aug 8, 01 Aug 22,01 Sep 5,01 Sep 25, 01 Oct 23,01
01 -18 Aug 8, 01 Aug 22,01 Sep 5,01 Sep 19,01 Oct 9, 01 Nov 6, 01
01-19 Aug 22,01 Sep 5,01 Sep 19, 01 QOct 3, 01 Oct 23,01 Nov 20, 01
01 - 20 Sep 5, 01 Sep 19,01 Oct 3,01 Oct 17, 01 Nov 6, 01 Dec 4, 01
01 - 21 Sep 26, 01 Qct 10, 01 Oct 24,01 Nov 7, 01 Nov 27, 01 Dec 26, 01
0l -22 Oct 10, 01 Oct 24, 01 Nov 7,01 Nov 21, 01 Dec 11,01 Jan 8, 02
01 -23 Oct 24,01 Nov 7,01 Nov 21,01 Dec 5, 01 Dec 25,01 Jan 23, 02
01 -24 Nov 7, 01 Nov 21, 01 Dec 5, 01 Dec 19, 01 Jan 8, 02 Feb 5, 02
02 -01 Nov 21, 01 Dec §, 01 Dec 19, 01 Jan 2, 02 Jan 22,02 Feb 20, 02
02 -02 Dec 5, 01 Dec 19, 01 Jan 2,02 Jan 16, 02 Feb 5, 02 Mar 5, 02
02 - 03 Dec 26, 01 Jan 9, 02 Jan 23,02 Feb 6, 02 : Feb 26,02 Mar 26, 02
02 -04 Jan 9, 02 Jan 23, 02 Feb 6, 02 Feb 20, 02 Mar 12,02 Apr 9,02
02 - 05 Jan 23, 02 Feb 6, 02 Feb 20, 02 Mar 6, 02 Mar 26, 02 Apr 23,02
02 -06 Feb 6, 02 Feb 20, 02 Mar 6, 02 Mar 20, 02 Apr 9,02 May 7, 02
02 -07 Feb 20, 02 Mar 6, 02 Mar 20, 02 Apr 3,02 ‘ Apr 23,02 May 21, 02
02 -08 Mar 6, 02 Mar 20, 02 Apr 3, 02 Apr 17,02 May 7, 02 Jun4, 02
02 -09 Mar 20, 02 Apr 3,02 Apr 17,02 May 1, 02 May 21, 02 Jun 18, 02

02-10 Apr 3,02 Apr 17,02 May 1, 02 May 15, 02 Tun 4, 02 Jul 2,02 ‘
02-11 Apr 24, 02 May 8, 02 May 22, 02 Jun §, 02 Jun 25, 02 Jul 23, 02
02 -12 May 8, 02 May 22, 02 Jun 5, 02 Jun 19, 02 Jul 9, 02 Aug 6, 02
02 -13 May 22, 02 Jun 5, 02 Jun 19, 02 Jul 3,02 Jul 23, 02 Aug 20, 02
02 -14 Jun §, 02 Jun 19, 02 Jul 3,02 Jul 17,02 Aug 6, 02 Sep 4,02
02 - 15 Jun 26, 02 Jul 10, 02 Jul 24,02 ) Aug 7,02 Aug 27,02 Sep 24, 02
02 -16 Jul 10, 02 Jul 24, 02 Aug 7,02 Aug 21,02. Sep 10, 02 Oct 8, 02
02 - 17 Jul 24, 02 Aug7, 02 Aug 21,02 Sep 4,02 Sep 24,02 Oct 22,02
02-18 Aug 7, 02 Aug 21, 02 Sep 4,02 Sep 18,02 Oct 8,02 Nov §, 02
02 -19 Aug 21, 02 Sep 4, 02 Sep 18,02 . Oct 2,02 Oct 22,02 Nov 19, 02
02 -20 Sep 4, 02 Sep 18, 02 Oct 2,02 ' Oct 16,02 Nov 5, 02 Dec 3, 02
02 -21 Sep 25, 02 Oct 9, 02 Oct 23,02 Nov 6,02 Nov 26, 02 Dec 24, 02
02 -22 Oct 9, 02 Oct 23, 02 ’ Nov 6, 02 Nov 20, 02 Dec 10, 02 Jan 7,03
02 -23 Oct 23, 02 Nov 6, 02 Nov 20, 02 Dec 4, 02 Dec 24,02 Jan 21, 03
02-24 Nov 6, 02 Nov 20, 02 Dec 4, 02 Dec 18, 02 Jan 7,03 Feb 4 03

1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
3 non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 1.12.040 and 34.05.353.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
.a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry. ‘

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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WSR 02-09-004
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
(Filed April 3, 2002, 3:28 p.m.]

Subject of Possible Rule Making: Chapter 308-96A
WAC, Vehicle licensing, to include but not limited to WAC
308-96A-062, 308-96A-064, and 308-96A-005.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule making may be
required as result of this review in accordance with Executive
Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Manager, Title and Registration Services, Vehicle Services,
Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-2957,
or by phone (360) 902-3718, fax (360) 664-0831, TTY (360)
664-8885, e-mail kvasquez@dol.wa.gov.

Negotiated rule

April 2, 2002
D. McCurley, Administrator
Title and Registration Services

WSR 02-09-027
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed April 9, 2002, 1:35 p.m.}

WITHDRAWAL OF CHAPTER 246-50 WAC - WSR 98-20-066

This memo serves as notice that the department is with-
drawing the CR-101 for chapter 246-50 WAC, which was
filed October 2, 1998, and published in WSR 98-20-066. The
original proposal was to clarify language without changing
any of the requirements. Since the filing of the WSR 98-20-
066, the department has begun working on legislative pro-
posal to amend the current statutory language. For this rea-
son, the CR-101 for chapter 246-50 WAC is no longer
needed.

Individuals requiring information on this rule should
contact Anh Berry at (360) 236-4028.

Mary C. Selecky

Secretary

WSR 02-09-033

WSR 02-09-032
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 10, 2002, 3:09 p.m.]

Subject of Possible Rule Making: Definition of "resi-
dency.”

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current definition of
"resident” does not reflect what the status is of a resident
license if a person is no longer a state resident.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None. .

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Lux, Business Services, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2444. Contact by June 18, 2002,
expected proposal filing June 19, 2002.

April 10, 2002

Evan Jacoby

Rules Coordinator

WSR 02-09-033
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 10, 2002, 3:11 p.m.}

Subject of Possible Rule Making: Fees for duplicate
licenses.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 222, Laws of 2002.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The legislature has
instructed the department to set the fee for issuance of dupli-
cate licenses.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Lux, Business Services, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2444. Contact by June 18, 2002,
expected proposal filing June 19, 2002.

April 10, 2002
Evan Jacoby
Rules Coordinator

Preproposal
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PREPROPOSAL

WSR 02-09-034

WSR 02-09-034
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 10, 2002, 3:14 p.m.]

Subject of Possible Rule Making: Gear requirements
and definitions in the coastal commercial pink shrimp fish-
ery. .

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: By-catch of marine fish has
become an increasing problem coast-wide particularly for
those species in rebuilding status and for those species fully
exploited in other marine fish target fisheries. Developing
rules that can reduce such interceptions as by-catch in the
pink shrimp fishery can provide major benefits to the conser-
vation of certain marine fish and provide larger harvest
opportunity in other directed groundfish fisheries.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2826. Contact by June 14, 2002,
expected filing date is June 19, 2002.

' April 9, 2002
Evan Jacoby
Rules Coordinator

WSR 02-09-047
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
[Filed April 12, 2002, 3:55 p.m.]

Subject of Possible Rule Making: The Residential Care
Services Division is amending WAC 388-78A-265 Limited
nursing services and related sections to conform to current
chapter 18.79 RCW, Nursing care.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.20.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amending WAC 388-78A-
265 to be consistent with current statute (chapter 18.79
RCW) regarding nurse delegation. To update outdated refer-
ences in WAC.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Washington State Department of Health.

Process for Developing New Rule: The public is wel-
come to take part in the rule-making process. Upon drafting
the rule, mailings will go to boarding home providers and
other interested stakeholders included on the mailing list.
Any communication can be directed to the staff person indi-
cated below.

Preproposal

(2]
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sherri Wills, Residential Care Ser-
vices, Aging and Adult Services Administration, P.O. Box
45600, Olympia, WA 98504-5600, phone (360) 725-2348,
fax (360) 438-7903, e-mail willssk@dshs.wa.gov.

April 11,2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 02-09-048
PREPROPOSAL STATEMENT OF INQUIRY
DEFPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 12, 2002, 3:55 p.m.]

Subject of Possible Rule Making: Chapter 388-532
WAC, Family planning services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.520, 74.09.800.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are needed to bet-
ter identify medical assistance administration (MAA) clients
who are eligible for family planning services; to state what
family planning services will be available to the eligible cli-
ents; how the services will be delivered and how the service
providers will be paid.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Myra Davis, Medical Assistance
Administration, Program Manager, P.O. Box 45533, Olym-
pia, WA 98504-5533, phone (360) 725-1325, e-mail
davismm @dshs.wa.gov, fax (360) 586-9727, TDD 1-800-
848-5429. 4

April 11, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 02-09-049
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 12, 2002, 3:56 p.m.]

Subject of Possible Rule Making: WAC 388-450-0075
Income from time-loss compensation and related WAC.
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Time loss income is currently treated differently for each
type of assistance. These rules will be simplified to create a
consistent policy across all programs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.04.510.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current version of the
rule is confusing and often results in a misapplication of pol-
icy. The amendment of this and related rules will simplify
the policy and increase payment accuracy.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The Department of
Social and Health Services (DSHS) welcomes the public to
take part in developing the rule(s). Anyone interested in par-
ticipating should contact the staff person indicated below.
After the rule(s) is drafted, DSHS will file a copy with the
Office of the Code Reviser with a notice of proposed rule
making, and send a copy to everyone currently on the mailing
list and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by Veronica Barnes, Program Manager, Division of
Employment and Assistance Programs, P.O. Box 45470,
Olympia, WA 98504-5470, (360) 413-3071, fax (360) 413-
3493, TTY (360) 413-3001, e-mail BarneVS @dshs.wa.gov.

April 11, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 02-09-050
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
(Filed April 12,2002, 3:57 p.m.]

Subject of Possible Rule Making: WAC 388-513-1365
Evaluating the transfer of an asset made on or after March 1,
1997, for long-term care (LTC) services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090, 74.09.500.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: As a cost-saving measure,
the department is planning to change the way it determines a
client’s penalty period for transferring assets without ade-
quate consideration. The department will propose including
partial months in determining a client’s penalty period.
Under current rule, the department considers only "whole”
months when determining the length of the penalty period.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Aging and Adult Services Administration.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-

WSR 02-09-068

tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Beth Ingram, Medical Assistance
Administration, P.O. Box 45534, Olympia, WA 98504-5534,
phone (360) 725-1327, e-mail ingramb@dshs.wa.gov, fax
(360) 664-0910, TDD 1-800-848-5429.

April 11,2002
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 02-09-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
(Filed April 16,2002, 8:46 a.m.]

Subject of Possible Rule Making: WAC 458-20-208
Accommodation sales.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department anticipates
revising WAC 458-20-208 to incorporate chapter 258, Laws
of 2001, which provides a business and occupation (B&O)
tax exemption for wholesale sales of new motor vehicles
between new car dealers of the same make for purposes of
inventory adjustment. The department also anticipates revis-
ing this rule to explain that the B&O tax exemption for
accommodation sales is available for sales/exchanges of fun-
gible goods if the statutory requirements of RCW 82.04.425
are satisfied. This incorporates information now provided in
Excise Tax Advisory 064.04.208 and 428.04.103/208. This
will allow the department to address issues related to accom-
modation sales in one comprehensive document.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

"Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to JoAnne Gordon, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6121, e-mail joanneg @dor.wa.gov, fax (360) 664-
0693.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on May 21, 2002, at 2:00 p.m.

Preproposal
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Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175. '

April 15, 2002
Alan R. Lynn, Rules Coordinator
Legislation and Policy Division

WSR 02-09-073
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed April 16, 2002, 3:43 p.m.]

Subject of Possible Rule Making: WAC 388-450-0190
How does the department figure my shelter cost income
deduction for food assistance?, 388-450-0195 Utility allow-
ances for food assistance programs, and 388-478-0060 What
are my income limits for food assistance? The DSHS Divi-
sion of Employment and Assistance Programs plans to
amend these rules to be consistent with federal standards and
limits.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, 74.08.090,
7 C.F.R. 273.9 (d)(6).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These standards are required
by federal regulation and are necessary to determine a client’s
eligibility and benefit level for food assistance benefits.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) annually adjusts income and pay-
ment standards as well as maximum shelter deductions for
the upcoming federal fiscal year. FNS also requires that the
department adjust the food stamp utility allowance on an
annual basis. The Department of Social and Health Services
(DSHS) adopts the new income standards, payment stan-
dards, and shelter deduction limits into administrative rule.
The department adjusts the food assistance utility allowance
based on a utility market basket survey and adopts the new
allowance under administrative rule.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. After the
rules are drafted, DSHS will file a copy with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the draft will be sent to everyone on the mailing list and to
anyone who requests a copy. '

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
emnment Center, P.O. Box 45470, Olympia, WA 98504-4570,

Preproposal
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phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPIX
@DSHS.WA.GOV.

April 16, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 02-09-074
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed April 16, 2002, 3:45 p.m.]

Subject of Possible Rule Making: DSHS Division of
Employment and Assistance Programs will amend WAC
388-414-0001 Some food assistance units do not have to
meet all eligibility requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, 74.08.090.

Reasons Why Rules on this Subject may. be Needed and
What They Might Accomplish: The department must adopt
rules to be consistent with federal regulations for food
stamps. This rule change is necessary to reflect changes in
WorkFirst support services that impact which clients are cat-
egorically eligible for food assistance and do not have to meet
certain requirements to receive food assistance benefits.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) publishes federal regulations for the
food stamp program in the Federal Register. The Department
of Social and Health Services (DSHS) incorporates these reg-
ulations and exercises state options by adopting administra-
tive rules for food assistance benefits in Washington state.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. After the
rules are drafted, DSHS will file a copy with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the draft will be sent to everyone on the mailing list and to
anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
emment Center, P.O. Box 45470, Olympia, WA 98504-4570,
phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPJX
@DSHS.WA.GOV.

April 16, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit
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WSR 02-09-081
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE LOTTERY
[Filed April 17, 2002, 9:47 a.m.]

Subject of Possible Rule Making: Assignment of prizes.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.70.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The lottery is considering
amending WAC 315-06-123 which deals with the assignment
of prizes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Jane Ferguson, Rules Coordina-
tor, at (360) 664-4833, fax (360) 586-6586, P.O. Box 43025,
Olympia, WA 98504-3025, with any comments or questions
regarding this statement of intent.

April 17,2002
Mary Jane Ferguson
Rules Coordinator

WSR 02-09-088
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 17,2002, 10:31 a.m.]

Subject of Possible Rule Making: Window washing,
WAC 296-24-145.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, and [49.17].050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The window washing rules
are being rewritten for clarity and ease of use. We will also
be incorporating requirements from the 2001 National Con-
sensus Standard for window washing, ANSI IWCA 1-14.1,
Window Cleaning Safety. The rule language will be clarified
to make understanding and application easier for employers.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies (other than OSHA)
are known that regulate this subject.

Process for Developing New Rule: The department is
rewriting the rules relating to window washing for clarity and
ease of use. The new rules will be at-least-as-effective-as
OSHA. Parties interested in the formulation of these rules for
proposal may contact the individuals listed below. The pub-
lic may also participate by commenting after amendments are
proposed by providing written comments or giving oral testi-
mony during the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Steve Vik, Department of Labor and

WSR 02-09-090

Industries, WISHA Services Division/Standards Section,

P.O. Box 44620, Olympia, WA 98504-4620, phone (360)
902-5516, fax (360) 902-5529, e-mail vikt235@Ini.wa.gov.

April 17, 2002

Gary Moore

Director

WSR 02-09-089
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 17,2002, 10:32 a.m.]

Subject of Possible Rule Making: Certificate of compe-

. tency for journeyman plumbers, chapter 296-400A WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.106 RCW and chapter 82, Laws of 2002
(ESHB 2470).

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: The purpose of this project is
to make changes resulting from legislation enacted in 2002
and make clarifying and housekeeping changes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The state Advisory
Board of Plumbers as established in RCW 18.106.110 will be
utilized in the development of these rules. Other interested
parties and the public may also participate by providing writ-
ten comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Josh Swanson, Department of Labor
and Industries, Specialty Compliance Services Division, P.O.
Box 44400, Olympia, WA 98504-4400, phone (360) 902-
6411, fax (360) 902-5292, e-mail swaj235 @Ini.wa.gov.

April 17,2002

Gary Moore
Director
WSR 02-09-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES

[Filed April 17,2002, 10:33 a.m.]

Subject of Possible Rule Making: Safety regulations and
fees for all elevators, dumbwaiters, escalators and other con-
veyances, chapter 296-96 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 70.87 RCW and chapter 98, Laws of 2002
(SHB 2629).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this project is

Preproposal
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to make changes resulting from legislation enacted in 2002
and make clarifying and housekeeping changes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department will
solicit input from the Elevator Advisory Committee. Other
interested parties and the public may also participate by pro-
viding written comments or giving oral testimony during the
public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Josh Swanson, Department of Labor
and Industries, Specialty Compliance Services Division, P.O.
Box 44400, Olympia, WA 98504-4400, phone (360) 902-
6411, fax (360) 902-5292, e-mail swaj235 @lni.wa.gov.

April 17,2002
Gary Moore
Director

WSR 02-09-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 17, 2002, 10:34 a.m.)

Subject of Possible Rule Making: Chapter 296-24
WAC, General safety and health standards and chapter 296-
155 WAC, Safety standards for construction work.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, and [49.17].050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Currently, cranes, derricks
and rigging requirements exist in both chapters 296-24 and
296-155 WAC. The department is proposing to combine
these crane requirements, incorporating both existing chap-
ters and related ANSIs. Our intent is to identify unnecessary
requirements and outdated terminology, integrate necessary
policies and requirements, rewrite and reorganize for clarity,
and make one general cranes, derricks and rigging rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies (other than OSHA)
are known that regulate this subject.

Process for Developing New Rule: The department is
rewriting the rules relating to cranes, derricks and rigging for
clarity and ease of use. The new rules will be at-least-as-
effective-as OSHA. Parties interested in the formulation of
these rules for proposal may contact the individual listed
below. The public may also participate by commenting after
amendments are proposed by providing written comments or
giving oral testimony during the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kimberly Rhoads, Project Manager,
Department of Labor and Industries, WISHA Services Divi-
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sion, P.O. Box 44620, Olympia, WA 98504-4620, phone
(360) 902-5008, fax (360) 902-5529.

April 17,2002

Gary Moore

Director

WSR 02-09-100
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed April 17, 2002, 11:38 a.m.)

Subject of Possible Rule Making: Poker card games.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: We have received a petition
for rule change from Sherry Gillard. Currently, card room
owners and card room employees must turn their cards face
up at the end of each game when playing in a game with a
player-supported jackpot in which the prize is not based upon
a predetermined hand. Ms. Gillard is requesting that owners
and card room employees not be required to show their hands
until after the "river" and only if there is a possibility of a
"bad beat" situation.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested padrties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 486-3449; or Susan Arland, Rules Coor-
dinator, P.O. Box 42400, Olympia, WA 98504-2400, (360)
486-3466.

Meeting Dates and Locations: WestCoast Grand Hotel
at the Park, 303 West North River Drive, Spokane, WA
99202, (509) 326-8000, on May 9 and 10, 2002; at the
LaConner Country Inn, Maple Hall, 108 Commercial Street,
LaConner, WA 98257, (360) 466-3101, on June 13 and 14,
2002; and at the Shilo Inn, 707 Ocean Shores Boulevard
N.W., Ocean Shores, WA 98569, (360) 289-4600, on August
8 and 9, 2002.

Negotiated rule

April 17,2002
.Susan Arland
Rules Coordinator
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WSR 02-07-116
PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Adult Services Administration)
{Filed March 20, 2002, 10:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
24-020.

Title of Rule: Chapter 388-98 WAC, Nursing home
licensure program administration and chapter 388-97 WAC,
Nursing homes.

Purpose: Repealing chapter 388-98 WAC and merging
relevant provisions into chapter 388-97 WAC in order to
bring all nursing homes’ regulations into one chapter for eas-
ier reference. WAC sections are revised per clear rule-writ-
ing requirements of Executive Order 97-02.

Statutory Authority for Adoption: RCW 18.51.070,
74.42.620.

Statute Being Implemented: Chapters 18.51, 74.42,
74.39A, 74.34 RCW.

Summary: The amended and updated requirements of
chapter 388-98 WAC will be merged with chapter 388-97
WAC as subchapter IV. Additional amendments are made to
chapter 388-97 WAC to update to current statute and to clar-
ify requirements. Chapter 388-98 WAC will be repealed.
See Reasons Supporting Proposal below.

Reasons Supporting Proposal:

TITLE OF RULE

PURPOSE, SUMMARY AND EFFECT

WAC 388-97-005 Defini-
tions.

Amended. Definitions were added as needed
with addition of Subchapter IV, and other def-
initions were amended to conform to statu-
tory changes or to clarify meaning.

WAC 388-97-043 Trans-
fer and discharge appeals
for residents in Medicare
or Medicaid certified
facilities.

Technical update chapter 388-02 WAC refer-
ence.

WAC 388-97-07005
Notice of rights and ser-
vices.

Technical clarifying change.

WAC 388-97-07040
Examination of survey,
results. '

Amended. Added language to clarify that
survey result must be posted when received
from the department.

WAC 388-97-07050
Access and visitation
rights.

Amended. Clarifies that for Medicare and
Medicaid residents, residents have access to
any representative of the United States
Department of Health and Human Services
and Washington Protection and Advocacy
System.

WAC 388-97-076 Pre-
vention of abuse.

Amended. Moved information about disqual-
ification criteria from nursing home employ-
ment into new section. Added information
about mandated reporter such as when to
report and consequences for not reporting or
making a false report.
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TITLE OF RULE

PURPOSE, SUMMARY AND EFFECT

WAC 388-97-160 Gen-
eral administration.

Amended. Allows for an extension of time to
find a qualified nursing home administrator
when a nursing home is temporarily without
an administrator. Clarifies what department
will do related to complaints it receives. Con-
forms to chapter 74.34 RCW.

WAC 388-97-162
Required notification and
reporting.

Amended. Conforms to changes in chapter
74.34. RCW and clarifies provider responsi-
bilities when a nursing home voluntarily
closes or voluntarily terminates its Medicare
or Medicaid contract. For clarification, moves
written notification requirement from WAC
388-97-595 to this section.

WAC 388-97-180 Clini-
cal records.

Amended. Clarifies the provider’s responsi-
bilities for clinical records when a nursing
home ceases operation.

WAC 388-97-202 Crimi-
nal history disclosure and
background inquiries.

Amended. Conforms to chapter 74.34 RCW.
Updates name of Health Care Financing
Administration.

WAC 388-97-205 Laun-
dry services. :

Amended. Clarifies what chemical laundry
disinfectant products are allowed.

WAC 388-97-260 Pread-
mission screening and
resident review (PASRR)
determination and appeal
rights.

Amended. Updates reference to chapter 388-
02 WAC.

WAC 388-97-285 Inter-
mediate care facilities for
the mentally retarded.

Editorial amendments.

WAC 388-97-35040
Ambulation route on a
dementia care unit in a
new building or addition.

Editorial amendment.

WAC 388-97-565
Department review of
nursing home license
renewals.

Amended. Clarifies "current licensee”
instead of "proposed licensee.”

WAC 388-97-570 Rea-
sons for denial, suspen-
sion, modification, revo-
cation of, or refusal to
renew a nursing home
license.

Amended. ldentifies reasons to deny, sus-
pend, modify, revoke or refuse nursing home
licenses.

WAC 388-97-575
Appeal of the depart-
ment’s licensing decision.

Amended. Explains what to do if a licensee
wants to appeal the department’s licensing
decision.

WAC 388-97-580 Man-
agement agreements.

Amended. Recognizes existence of manage-
ment agreements, identifies requirements for
submission and required language to' main-
tain licensee’s responsibility.

WAC 388-97-585
Change of ownership.

Amended. Identifies what events do and do
not constitute a change of ownership.

WAC 388-97-595 Relo-
cation of residents.

Amended. For clarification, moves notifica-
tion requirement to WAC 388-97-162.

WAC 388-98-001 Defini-
tions.

Repealed. Relevant definitions moved to
WAC 388-97-005.

WAC 388-98-003 Reme-
dies.

Repealed. Replaced by WAC 388-97-630.

WAC 388-98-010 List of
qualified receivers.

Repealed. Replaced by WAC 388-97-680
and 388-97-685.

WAC 388-98-015 Duties
and powers of receiver.

Repealed. Replaced by WAC 388-97-690.

Proposed -

PROPOSED
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TITLE OF RULE

PURFPOSE, SUMMARY AND EFFECT

TITLE OF RULE PURPOSE, SUMMARY AND EFFECT

WAC 388-98-020 Termi-
nation of receivership.

Repealed. Replaced by WAC 388-97-675
and 388-97-695.

WAC 388-98-300 Tem-
porary management.

Repealed. Replaced by WAC 388-97-670.

WAC 388-98-320 Tem-
porary managers—A ppli-
cation.

Repealed. Replaced by WAC 388-97-680
and 388-97-685.

WAC 388-98-330 Duties
and powers of temporary
manager.

Repealed. Replaced by WAC 388-97-690.

WAC 388-98-340 Termi-
nation of temporary man-
agement.

Repealed. Replaced by WAC 388-97-695.

WAC 388-98-700 Stop
placement—Informal
review.

Repealed. Replaced by WAC 388-97-620
Informal department review and 388-97-650
Stop placement.

WAC 388-98-750 Notice
and hearing rights.

Repealed. Replaced by WAC 388-97-625.

WAC 388-98-810 Civil
penalty fund.

Repealed. Replaced by WAC 388-97-665.

WAC 388-98-830 Notifi-
cation of response time.

Repealed. Replaced by WAC 388-97-605.

WAC 388-98-870 Sepa-
rate violations.

Repealed. Replaced by WAC 388-97-645.

WAC 388-98-890
Reporting.

Repealed.

WAC 388-97-203 Dis-
qualification from nurs-
ing home employment.

New section. Explains who must not be
employed directly or by contract or as a vol-
unteer or student.

ation or discrimination
prohibited.

WAC 388-97-204 Retali-

New section. Provides examples of retalia-
tion or discrimination that is prohibited by
licensee or licensee's agent.

WAC 388-97-605 Inspec-
tions and deficiency cita-
tion report.

New section. Describes types of inspections,
when it can be conducted, and responsibilities
of licensee or licensee's agent in the inspec-
tion process.

WAC 388-97-610 Plan of
correction.

New section. Explains when plan of correc-
tion must be completed.

WAC 388-97-615
Acceptable and unaccept-
able plans of correction.

New section. Describes what information
must be included in a plan of correction.

WAC 388-97-620 Infor-
mal department review.

New section. Explains how licensee or lic-
ensee's agent may request an informal depart-
ment review.

WAC 388-97-625 Notice
and appeal rights.

New section. Describes what actions may be
appealed and the purpose of a hearing.

WAC 388-97-630 Reme-
dies.

New section. Explains mandatory remedies
and optional remedies.

WAC 388-97-635 Crite-
ria for imposing optional
remedies.

New section. Provides criteria for when the
department can consider optional remedies.

"WAC 388-97-640 Sever-
ity and scope of deficien-
cies.

New section. Defines severity of a defi-
ciency, the severity levels and scope of the
deficiency.

WAC 388-97-645 Sepa-
rate deficiencies.

New section. Defines separate deficiency.

WAC 388-97-650 Stop
placement.

New section. Explains when a stop place-
ment becomes effective and remains in effect.

WAC 388-97-655
Amount of civil fine.

New section. Provides range of civil fine.

Proposed
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WAC 388-97-660 Civil
fine accrual, due dates
and interest.

New section. Describes when civil fine
begins, when it is due, and how interest is cal-
culated.

WAC 388-97-665 Civil
penalty fund.

New section. Describes the uses of the funds.

WAC 388-97-670 Tem-
porary management.

New section. Explains what happens when
the department appoints a temporary manager
and when the temporary manager has the
authority to relocate residents.

WAC 388-97-675
Receivership.

New section. Explains the situations when
the department may recommend that all resi-
dents be relocated and nursing home closed
after receivership is established.

WAC 388-97-680 Tem-
porary managers and
receivers—Application.

New section. Describes who can be tempo-
rary manager or receiver and that they must
complete application forms.

WAC 388-97-685 Tem-
porary managers and

New section. Describes factors to consider in
appointing a temporary manager or receiver.

receivers—Consider-

ations before appoint-

ment.

WAC 388-97-690 Duties | New section. Explains the responsibilities of
and powers of temporary | temporary manager or receiver.

manager and receiver.

WAC 388-97-695 Termi-
nation of temporary man-
agement and receiver-
ship.

New section. Explains when the department
may terminate temporary management or
receivership and when the department may
appoint an alternate temporary manager or

receiver.

Name of Agency Personnel Responsible for Drafting:
Lisa Yanagida, Aging and Adult Services Administration,
(360) 725-2589; Implementation and Enforcement: Joyce
Stockwell, NHQA, Aging and Adult Services Administra-
tion, (360) 725-2404.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Reasons Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Reasons Supporting Proposal above for amendments to chap-
ter 388-97 WAC. Chapter 388-98 WAC will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. It is unlikely that any
licensed nursing homes regulated under chapters 18.51 and
74.42 RCW have fewer than fifty employees. In the event
that there is such a nursing home, RCS has analyzed its pro-
posed rules and has concluded that they do not impose an
increase in existing costs, an imposition of a new cost, or a
decrease in benefit. The primary purposes of the proposed
amendments are to clarify preexisting requirements and to
update existing rules to conform to changes in procedures or
in state or federal law. In addition, the department has rewrit-
ten its criteria for determining the scope and severity of regu-
latory violations for clarity. The criteria provide guidance to
the department when making decisions about imposition ‘of
mandatory and/or optional remedies. After careful review,
the department has determined that there should be no addi-
tional costs associated with the changes in criteria.
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As a result, the preparation of a small business economic
impact statement is not required.

RCW 34.05.328 applies-to this rule adoption. A copy of
the cost-benefit analysis can be obtained from Lisa Yanagida,
Aging and Adult Services Administration, P.O. Box 45600,
Olympia, WA 98504-5600, phone (360) 725-2589, fax (360)
438-7903, e-mail yanagln2 @dshs.wa.gov.

Hearing Location: Office Building 2 Auditorium
(DSHS Headquarters) (public parking off 12th and Jeffer-
son), 1115 Washington, Olympia, WA 98504, on May 21,
2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 17,2002, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @
dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m. May
21, 2002.

Date of Intended Adoption: No sooner than May 22,
2002.

March 7, 2002

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-005 Definitions. '"Abandonment"
means action or inaction by an individual or entity with a
duty of care for a vulnerable adult that leaves the vulnerable
individual without the means or ability to obtain necessary
food, clothing, shelter, or health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment with resulting physical harm, pain or mental
anguish. Further clarification of the definition of abuse, and
examples of types of behavior that constitute abuse are
described in RCW 74.34.020(2).

"Administrative hearing" is a formal hearing proceed-
ing before a state administrative law judge that gives a lic-

ensee an opportunity to be heard in disputes about licensing
actions, including the imposition of remedies, taken by the
department. :

" A dministrative law judge (AL])" means an impartial

decision-maker who presides over an administrative hearing.
AlLJs are employed by the office of administrative hearings

(OAH), which is a separate state agency. ALJs are not DSHS
employees or DSHS representatives.

"Administrator' means a nursing home administrator,
licensed under chapter 18.52 RCW. must be in active admin-
istrative charge of the nursing home, as that term is defined in
the board of nursing home administrator’s regulations.

"Advanced registered nurse practitioner (ARNP)"
means a registered nurse currently licensed in Washington
under RCW ((48-88-175)) 18.79.050 or successor laws.
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"Applicant' means an individual, partnership, corpora-
tion. or other legal entity seeking a license to operate a nurs-
ing home.

"ASHRAE' means the American Society of Heating,
Refrigerating, and Air Conditioning Engineers, Inc.

"Attending physician" means the doctor responsible
for a particular individual’s total medical care.

"Berm'' means a bank of earth piled against a wall.

"Chemical restraint’” means a psychopharmacologic
drug that is used for discipline or convenience and not
required to treat the resident’s medical symptoms.

"Civil fine'" is a civil monetary penalty assessed against
a nursing home as authorized by chapters 18.51 and 74.42
RCW. There are two types of civil fines, "per day" and "per

(1) "Per day fine" means a fine imposed for each day that
a nursing home is out of compliance with a specific require-
ment. Per day fines are assessed in accordance with WAC
388-97-660(1); and

(2) "Per instance fine” means a fine imposed for the
occurrence of a deficiency.

'Condition on a license' means that the department has
imposed certain requirements on a license and the licensee

cannot operate the nursing home unless the requirements are
observed.

'Deficiency' is a nursing home’s failed practice, action
or inaction that violates any or all of the following:

(1) Requirements of chapters 18.51 or 74.42 RCW, or
the requirements of this chapter; and

(2) In the case of a Medicare and Medicaid contractor,
participation requirements under Title XVIII and XIX of the
Social Security Act and federal Medicare and Medicaid reg-
ulations. :

"Deficiency citation' or_'cited deficiency” means
written documentation by the department that describes a
nursing home’s deficiency(ies); the requirement that the defi-
ciency(ies) violates; and the reasons for the determination of
noncompliance.

"Deficient facility practice' or "failed facility prac-
tice'' means the nursing home action(s), error(s), or lack of
action(s) that provide the basis for the deficiency.

"Dementia care'' means a therapeutic modality or
modalities designed specifically for the care of persons with
dementia.

"Denial of payment for new admissions"' is an action
imposed on a nursing home (facility) by the department that
prohibits payment for new Medicaid admissions to the nurs-

ing home after a specified date. Nursing homes certified to
provide Medicare and Medicaid services may also be sub-
jected to a denial of payment for new admissions by the fed-
eral Centers for Medicare and Medicaid Services.

"Department'' means the state department of social and
health services (DSHS).

'Department on-site monitoring' means an optional

remedy of on-site visits to a nursing home by department
staff according to department guidelines for the purpose of

monitoring resident care or services or both.
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"Dietitian" means a qualified dietitian. A qualified die-
titian is one who is registered by the American Dietetic Asso-
ciation or certified by the state of Washington.

""Disclosure statement'' means a signed statement by an
individual ((indieating)) in accordance with the requirements
under RCW 43.43.834. The statement should include a dis-
closure of whether or not the individual ((was)) has been con-
victed of certain crimes or has been found by any court, state
licensing board, disciplinary board, or protection proceeding
to have neglected, sexually abused, financially exploited, or
physically abused any minor or adult individual.

"Drug' means a substance:

(1) Recognized as a drug in the official United States
Pharmacopoeia, Official Homeopathic Pharmacopoeia of
the United States, Official National Formulary, or any sup-
plement to any of them; or

(2) Intended for use in the diagnosis, cure, mitigation,
treatment, or prevention of disease.

"Drug facility' means a room or area designed and
equipped for drug storage and the preparation of drugs for
administration.

"Emergency closure" is an order by the department to
immediately close a nursing home.

"Emergency transfer' is an order by the department to
immediately transfer residents from a nursing home to safe
settings.

"Entity" means any type of firm, partnership, corpora-
tion, company, association, or joint stock association((;-and

' the-legal-sueeesser(s))).

""Financial exploitation'' means the illegal or improper
use of the property, income, resources, or trust funds of the
vulnerable adult by any individual for his or her profit or
advantage.

""Habilitative services' means the planned interven-
tions and procedures which constitute a continuing and com-
prehensive effort to teach an individual previously undevel-
oped skills.

"High racticable physical, mental, and psychoso-

cial well-being'' means that the nursing home must provide
each resident with the necessary individualized care and ser-
vices to assist the resident to achieve or maintain the highest
possible health, functional and independence level in accor-
dance with the resident’s comprehensive assessment and plan
of care. Care and services provided by the nursing home

must be consistent with all requirements in this chapter, chap-
ter 74.42 and 18.51 RCW_ and the resident’s informed

choices. For Medicaid and Medicare residents, care and ser-
vices must also be consistent with Title XVIIT and XIX of the
Social Security Act and federal Medicare and Medicaid reg-
ulations.

"Informal department review' is a dispute resolution
process that provides an opportunity for_the licensee or
administrator to informally present information to a depart-
ment representative about disputed, cited deficiencies. Refer
to WAC 388-97-620.

" ion'' or ''survey'' means the process by which

department staff evaluate the nursing home licensee’s com-
pliance with applicable statutes and regulations.
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"Intermediate care facility for the mentally retarded
(ICF/MR)"" means an institution certified under chapter 42
C.FR., Part 483, Subpart I, and licensed under chapter 18.51
RCW.

""License revocation'' is an action taken by the depart-
ment to cancel a nursing home license in accordance with
RCW 18.51.060 and WAC 388-97-570.

"License suspension' is an action taken by the depart-
ment to temporarily revoke a nursing home license in accor-
dance with RCW 18.51.060 and this chapter.

"Licensee’’ means an individual, partnership, corpora-
tion, or other legal entity licensed to operate a nursing home.

"Licensed practical nurse" means an individual
licensed under chapter 18.79 RCW;,

""Mandated reporter'' as used in this chapter means any
employee of a nursing home, any health care provider subject
to chapter 18.130 RCW, the Uniform Disciplinary Act, and
any licensee of a nursing home. Under RCW 74.34.020,
mandated reporters also include any employee of the depart-

ment of social and health services, law enforcement officers,
social workers, professional school personnel, individual
providers, employees and licensees of boarding home, adult
family homes. soldiers’ homes. residential habilitation cen-
ters, or any other facility licensed by the department, employ-
ees of social service, welfare, mental health, adult day health,
adult day care. home health, home care, or hospice agencies,
county coroners or medical examiners, or Christian Science
practitioners.

"Misappropriation of resident property” means the
((iHegat-or-improper;-patterned-or)) deliberate misplacement,
exploitation, or wrongful, temporary or permanent use of a
resident’s belongings or money.

"NFPA'" means National Fire Protection Association,
Inc.

"Neglect'":

(1) For a nursing home licensed under chapter 18.51
RCW, neglect means that an individual or entity with a duty
of care for nursing home residents has:

(a) By a pattern of conduct or inaction, failed to provide
goods and services to maintain physical or mental health or to
avoid or prevent physical or mental harm or pain to a resi-
dent;or

(b) By an act or omission, demonstrated a serious disre-
gard of consequences of such magnitude as to constitute a
clear and present danger to the resident’s health, welfare, or
safety.

(2) For a skilled nursing facility or nursing facility,
neglect also means a failure to provide a resident with the
goods and services necessary to avoid physical harm, mental
anguish, or mental illness.

"Noncompliance' means a state of being out of compli-
ance with state and/or federal requirements for nursing

homes/facilities.
"Nursing assistant’ means a nursing assistant as
defined under RCW 18.88A.020 or successor laws.
"Nursing facility (NF)" or "Medicaid-certified nurs-
ing facility'' means a nursing ((faeility-as-defined-in)) home
that has been certified to provide nursing services to Medic-
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aid recipients under Section 1919(a) of the Federal Social

Security Act ((and-regulations-putinto-effect-under-thatlaw;
or-undersuceessorlaws)).

""Nursing home'' means any facility licensed to operate
under chapter 18.51 RCW.

"Officer'’ means an individual serving as an officer of a
corporation.
"Owner of five percent or more of the assets of a

" nursing home'' means:

(1) In the case of a sole proprietorship, the owner, or if
owned as community property. the owner and the owner’s

spouse;
(2) In the case of a corporation, the owner of at least five

percent of the capital stock of a corporation; or

(3) In the case of other types of business entities, the
owner of a beneficial interest in at least five percent of the
capital assets of an entity.

"Partner'’ means an individual in a partnership owning

or operating a nursing home.

"Person’’ means any individual, firm, partnership, cor-

"Pharmacist’’ means an individual licensed by the
Washington state board of pharmacy under chapter 18.64
RCW.

"Pharmacy' means a place licensed under chapter
18.64 RCW where the practice of pharmacy is conducted.

"Physical restraint'’ means any manual method or
physical or mechanical device, material, or equipment
attached or adjacent to the resident’s body that the resident
cannot remove easily, and which restricts freedom of move-
ment or access to the resident’s body.

"Physician’s assistant (PA)"' means a physician’s assis-
tant as defined under chapter 18.57A or 18.71A RCW or suc-
cessor laws.

"Plan_of correction' is a_nursing home’s written
response to cited deficiencies that explains how it will correct
the deficiencies and how it will prevent their reoccurrence.

"Reasonable accommodation" and 'reasonably
accommodate' has the meaning given in federal and state
anti-discrimination laws and regulations. For the purpose of
this chapter:

(1) Reasonable accommodation means that the nursing
home must:

(a) Not impose admission criteria that excludes individ-
uals unless the criteria is necessary for the provision of nurs-
ing home services;

(b) Make reasonable modification to its policies, prac-
tices or procedures if the modifications are necessary to
accommodate the needs of the resident;

(c) Provide additional aids and services to the resident.

(2) Reasonable accommodations are not required if:

(a) The resident or_individual applying_for admission
presents a significant risk to the health or safety of others that
cannot be eliminated by the reasonable accommodation;

(b) The reasonable accommodations would fundamen-
tally alter the nature of the services provided by the nursing
home; or
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(c) The reasonable accommodations would cause an
undue burden, meaning a significant financial or administra-
tive burden.

"Receivership"” is established by a court action_and
results in the removal of a nursing home’s current licensee
and the appointment of a substitute licensee to temporarily
operate the nursing home.

"Recurring deficiency' means a deficiency that was
cited by the department, corrected by the nursing home. and
then cited again within fifteen months of the initial deficiency

"Registered nurse' means an individual licensed under
chapter 18.79 RCW or successor laws.

""Rehabilitative services'" means the planned interven-
tions and procedures which constitute a continuing and com-
prehensive effort to restore an individual to the individual’s
former functional and environmental status, or alternatively,
to maintain or maximize remaining function.

""Resident’’ generally means an individual residing in a
nursing home, and if applicable, the surrogate decision
maker. The term resident excludes outpatients and individu-
als receiving adult day or night care, or respite care.

""Resident care unit'' means a functionally separate unit
including resident rooms, toilets, bathing facilities, and basic
service facilities.

""Respiratory isolation" is a technique or techniques
instituted to prevent the transmission of pathogenic organ-
isms by means of droplets and droplet nuclei coughed,
sneezed, or breathed into the environment.

""Siphon jet clinic service sink'' means a plumbing fix-
ture of adequate size and proper design for waste disposal
with siphon jet or similar action sufficient to flush solid mat-
ter of at least two and one-eighth inches in diameter.

""Skilled nursing facility (SNF)'' or '"Medicare-certi-
fied skilled nursing facility" means a ((skilled)) nursing
((feeility-as-defined-in)) home that has been certified to pro-

vide nursing services to Medicare recipients under Section
1819(a) of the Federal Social Security Act ((and-regulations
put-into-effeet-under-thatlaws-ersuceessors-to-thatlaw)).

"Social/therapeutic leave' means leave which is for
the resident’s social, emotional, or psychological well being;
it does not include medical leave.

"'Staff work station'' means a location at which nursing
and other staff perform charting and related activities
throughout the day.

!"Stop placement'' or ''stop placement order' is an
action taken by the department prohibiting nursing home

admissions, readmissions. and transfers of patients into the
nursing home from the outside.
"Substantial compliance' means the nursing home has

no deficiencies higher than severity level 1 as described in
WAC 388-97-640, or for Medicaid certified facility, no defi-
ciencies higher than a scope and severity "C."

""Surrogate decision maker' means a resident repre-
sentative or representatives as outlined in WAC 388-97-055,
and as (( i )) autho-
rized by RCW 7.70.065.
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"Survey'’ means the same as "'inspection' as defined in
this section.
"Temporary manager' means an individual or entity

appointed by the department to oversee the operation of the
nursing home to ensure the health and safety of its residents,

pending correction of deficiencies or closure of the facility.

\]

'Termination'’ means an action taken by: -
(1) The department. or the nursing home. to cancel a
nursing home’s Medicaid certification and contract; or
(2) The Department of Health and Human Services Cen-
ters for Medicare and Medicaid Services, or the nursing

home, to cancel a nursing home’s provider agreement to pro-
vide services to Medicaid or Medicare recipients, or both,

"Toilet room' means a room containing at least one toi-
let fixture.

"Uncorrected deficiency' is a deficiency that has been
cited by the department and that is not corrected by the lic-

ensee by the time the department does a revisit.
'Violation'' means the same as "'

in_this section.

"Volunteer' means an individual who is a regularly
scheduled individual not receiving payment for services and
having unsupervised access to a nursing home resident.

"Whistle blower'' means a resident, employee of a
nursing home, or any person licensed under Title 18 RCW,
who in good faith reports alleged abandonment, abuse, finan-

cial exploitation, or neglect to the department, the department
of health or to a law enforcement agency.

'* as defined

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-043 Transfer and discharge appeals for
residents in Medicare or Medicaid certified facilities. (1)
A skilled nursing facility and a nursing facility that initiates
transfer or discharge of any resident, regardless of payor sta-
tus, must:

(a) Provide the required written notice of transfer or dis-
charge to the resident and, if known or appropriate, to a fam-
ily member or the resident’s representative;

(b) Attach a department-designated hearing request form
to the transfer or discharge notice;

(c) Inform the resident in writing, in a language and man-
ner the resident can understand, that:

(i) An appeal request may be made any time up to ninety
days from the date the resident receives the notice of transfer
or discharge; and

(ii) Transfer or discharge will be suspended when an
appeal request is received by the office of administrative
hearings on or before the date the resident actually transfers
or discharges; and

(iii) The nursing home will assist the resident in request-
ing a hearing to appeal the transfer or discharge decision.

(2) A skilled nursing facility or nursing facility must sus-
pend transfer or discharge pending the outcome of the appeal
when the resident’s appeal is received by the office of admin-
istrative hearings on or before the date of the transfer or dis-
charge set forth in the written transfer or discharge notice, or
before the resident is actually transferred or discharged.
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(3) The resident is entitled to appeal the skilled nursing
facility or nursing facility’s transfer or discharge decision.
The appeals process is set forth in chapter ((388-08)) 388-02
WAC and this chapter. In such appeals, the following will
apply:

(a) In the event of a conflict between a provision in this
chapter and a provision in chapter ((388-08)) 388-02 WAC,
the provision in this chapter will prevail;

(b) The resident ((shal)) must be the appellant and the
skilled nursing facility or the nursing facility will be the
respondent;

(c) The department must be notified of the appeal and
may choose whether to participate in the proceedings. If the
department chooses to participate, its role is to represent the
state’s interest in assuring that skilled nursing facility and
nursing facility transfer and discharge actions comply sub-
stantively and procedurally with the law and with federal
requirements necessary for federal funds;

(d) If a Medicare certified or Medicaid certified facility’s
decision to transfer or discharge a resident is not upheld, and
the resident has been relocated, the resident has the right to
readmission immediately upon the first available bed in a
semi -private room if the resident requires and is eligible for
the services provided by ((the)) a nursing facility or skilled
nursing facility.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-07005 Notice of rights and services. (1)
The nursing home must ((inferm)) provide the resident,
before admission, or at the time of admission in the case of an
emergency, and as changes occur during the resident’s stay,
both orally and in writing and in language and words that the
resident understands, ((ef-his-orherrightsasaresident;
ineluding)) with the following information:

(a) All rules and regulations governing resident conduct,
resident’s rights and responsibilities during the stay in the
nursing home;

(b) Advanced directives, and of any ((faetity)) nursing
home policy or practice that might conflict with the resident’s
advance directive if made;

(c) Advance notice ((ef)) of transfer requirements, con-
sistent with RCW ((6-129-350)) 70.129.110;

(d) Advance notice of deposits and refunds, consistent
with RCW 70.129.150; and

(e) Items, services and activities available in the ((faet-
#y)) nursing home and of charges for those services, includ-
ing any charges for services not covered under Medicare or
Medicaid or by the ((faeHitys)) home’s per diem rate.

(2) The resident has the right:

(a) Upon an oral or written request, to access all records
pertaining to the resident including clinical records within
twenty-four hours ((ferMedicare-certified-and-Medieaid-cer-
tified-facilities;-and-aceording-to-chapter 70-02RCEW)); and

(b) After receipt of his or her records for inspection, to
purchase at a cost not to exceed twenty-five cents a page,
photocopies of the records or any portions of them upon
request and two working days advance notice to the nursing
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home. For the purposes of this chapter, ""'working days"
means Monday through Friday, except for legal holidays.

(3) The resident has the right to:

(a) Be fully informed in words and language that he or
she can understand of his or her total health status, including,
but not limited to, his or her medical condition;

(b) Accept or refuse treatment; and

(c) Refuse to participate in experimental research.

(4) The ((Medicare—eertified—and—Medieaid—certified
faeility)) nursing home must inform each resident:

(a) Who is entitled to Medicaid benefits, in writing, prior
to the time of admission to the nursing facility or, when the
resident becomes eligible for Medicaid of the items, services
and activities:

(i) That are included in nursing facility services under
the Medicaid state plan and for which the resident may not be
charged; and

(ii) That the ((faeility)) nursing home offers and for
which the resident may be charged, and the amount of
charges for those services;

(b) That deposits, admission fees and prepayment of
charges cannot be solicited or accepted from Medicare or
Medicaid eligible residents; and

(c) That minimum stay requirements cannot be imposed
on Medicare or Medicaid eligible residents.

(5) The nursing home must, except for emergencies,
inform each resident in writing, thirty days in advance before
changes are made to the availability or charges for items, ser-
vices or activities specified in section (4)(a)(i) and (ii), or
before changes to the ((faeitity)) nursing home rules.

(6) The private pay resident has the right to the follow-
ing, regarding fee disclosure-deposits:

(a) Prior to admission, a nursing home that requires pay-
ment of an admission fee, deposit, or a minimum stay fee, by
or on behalf of an individual seeking admission to the ((faeil-
#y)) nursing home, must provide the individual:

(i) Full disclosure in writing in a language the potential

resident or his representative understands:
(A) Of the nursing home’s schedule of charges for items,

services, and activities provided by the ((faea-l-a—y)) nursing
home; and

(B) Of what portion of the deposits, admissions fees, pre-
paid charges-or minimum stay fee will be refunded to the res-
ident if the resident leaves the ((faeility)) nursing home.

(ii) The amount of any admission fees, deposits, or min-
imum stay fees.

(iii) If the nursing home does not provide these disclo-
sures, the nursing home must not keep deposits, admission
fees, prepaid charges or minimum stay fees.

(b) If a resident dies or is hospitalized or is transferred
and does not return to the ((faeility)) nursing home, the nurs-
ing home:

(i) Must refund any deposit or charges already paid, less
the ((faeility’s)) home’s per diem rate, for the days the resi-
dent actually resided or reserved or retained a bed in the

((faeility)) nursing home, regardless of any minimum stay or
discharge notice requirements; except that

(ii) The ((feeility)) nursing home may retain an addi-
tional amount to cover its reasonable, actual expenses

(7]

WSR 02-07-116

incurred as a result of a private pay resident’s move, not to
exceed five days per diem charges, unless the resident has
given advance notice in compliance with the admission
agreement.

(c) The nursing home must refund any and all refunds
due the resident within thirty days from the resident’s date of
discharge from the ((faeility)) nursing home; and

(d) Where the nursing home requires the execution of an
admission contract by or on behalf of an individual seeking
admission to the ((faeiity)) nursing home, the terms of the
contract must be consistent with the requirements of this sec-
tion.

(7) The nursing home must furnish a written description
of legal rights which includes:

(a) A description of the manner of protecting personal
funds, under WAC 388-97-07015.

(b) In the case of a nursing facility only, a description of
the requirements and procedures for establishing eligibility
for Medicaid, including the right to request an assessment
which determines the extent of a couple’s nonexempt
resources at the time of institutionalization and attributes to
the community spouse an equitable share of resources which
cannot be considered available for payment toward the cost
of the institutionalized spouse’s medical care in his or her pro-
cess of spending down to Medicaid eligibility levels;

(c) A posting of names, addresses, and telephone num-
bers of all relevant state client advocacy groups such as the
state survey and certification agency, the state licensure
office, the state ombudsman program, the protection and
advocacy network, and the Medicaid fraud control unit; and

(d) A statement that the resident may file a complaint
with the state survey and certification agency concerning res-
ident abandonment, abuse, neglect, financial exploitation,
and misappropriation of resident property in the nursing
home.

(8) The nursing home must:

(a) Inform each resident of the name, and specialty of the
physician responsible for his or her care; and

(b) Provide a way for each resident to contact his or her
physician.

(9) The skilled nursing facility and nursing facility must
prominently display in the facility written information, and
provide to residents and ((applieants)) individuals applying
for admission oral and written information, about how to
apply for and use Medicare and Medicaid benefits, and how
to receive refunds for previous payments covered by such
benefits.

(10) The written information provided by the nursing
home pursuant to this section, and the terms of any admission
contract executed between the nursing home and an individ-
ual seeking admission to the nursing home, must be consis-
tent with the requirements of chapters 74.42 and 18.51 RCW
and, in addition, for facilities certified under Medicare or
Medicaid, with the applicable federal requirements.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-07040 Examination of survey results. )

(1) ((&)) The resident has the right to examine the results of:
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(a) The most recent survey ((and-eomplaint-investiga-

tien)) of the nursing home conducted by federal and state sur-

(b) Surveys related to_any current or subsequent com-
plaint investigation; and

¢) Any required accompanyi
pleted or not.

(2) Upon receipt of any deficiency citation report, the
nursing home must publicly post a notice:

lan of correction, com-

(a) ((A—eopy-of-thereport-and plan-of-correction-of-the
£ull ] Loint cations—and

uals—visiting-these-residents;—and-individuals—who-inquire
ebout-placementin-the-faeility)) That the results of the survey
or complaint investigation, or both, are available regardless
of whether the plan of correction is completed or not;

(b) Of the location of the deficiency citation reports.

(3) For a report posted prior to the plan of correction

being completed, the nursing home may attach an accompa-
nying notice that explains the purpose and status of the plan
of correction, informal dispute review, administrative hear-
ing and other relevant information.

(4) Upon receipt of any citation report, the nursing home
must publicly post a copy of the most recent full survey and
all subsequent complaint investigation deficiency citation
reports, including the completed plans of correction, when
one is required.

(5) The notices and any survey reports must be available
for viewing or examination in a place or places:

(a) Readily accessible to residents, which does not
require staff interventions to access: and '

(b) In plain view of the nursing home residents, includ-

ing individuals visiting those residents. and individual_s who

inquire about placement in the nursing home.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-07050 Access and visitation rights. (1)
The resident has the right and the nursing home must provide
immediate access to any resident by the following:

(a) For Medicare and Medicaid residents any representa-
tive of the ((seeretary)) U.S. Department of Health and

Human Services (DHHS);
(b) Any representative of the state;

(c) The resident’s personal physician;

(d) Any representative of the state long term care
ombudsman program (established under section 307 (a)(12)
of the Older American’s Act of 1965);

representative of the Washington protection and advocacy
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system, or any other agency (established under part c of the
Developmental Disabilities Assistance and Bill of Rights

Act);

(f) (Fhe-ageney-responsible-for-the-protection-and-adve-
eacy-system-for-mentally-it-individuals)) Any representative

of the Washington protection and advocacy system. or any
agency (established under the Protection and Advocacy for
Mentally Il Individuals Act);

(g) Subject to the resident’s right to deny or withdraw
consent at any time, immediate family or other relatives of
the resident; and

(h) Subject to reasonable restrictions and the resident’s
right to deny or withdraw consent at any time, others who are
visiting with the consent of the resident.

(2) The nursing home must provide reasonable access to
any resident by any entity or individual that provides health,
social, legal, or other services to the resident, subject to the
resident’s right to deny or withdraw consent at any time.

(3) The nursing home must allow representatives of the
state ombudsman, described in subsection (1)(d) of this sec-
tion, to examine a resident’s clinical records with the permis-
sion of the resident or the resident’s surrogate decision maker,
and consistent with state law. The ombudsman may also,
under federal and state law, access resident’s records when
the resident is incapacitated and has no surrogate decision
maker, and may access records over the objection of a surro-
gate decision maker if access is authorized by the state
ombudsman pursuant to 42 ((EXR:)) U.S.C. §3058g(b) and
RCW 43.190.065.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-076 Prevention of abuse. (1) Each resi-
dent has the right to be free from verbal, sexual, physical and
mental abuse, corporal pumshment and involuntary seclu-
sion.

(2) The nursing home must develop and implement writ-
ten policies and procedures that:

(a) Prohibit abandonment, abuse, and neglect of resi-
dents, financial exploitation, and misappropriation of resi-
dent property; and

(b) Require staff to report possible abuse, and other
related incidents, as required by chapter 74.34 RCW, and for
skilled nursing facilities and nursing facilities as required by
42 CF.R. §483.13.

(3) The nursing home must not allow staff to:

(a) Engage in verbal, mental, sexual, or physical abuse;

(b) Use corporal punishment;

(c) Involuntarily seclude, abandon, neglect, or finan-
cially exploit residents; or

(d) Misappropriate resident property.

(4) The nursing home must ((rot-employ-individuals-in
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tion-program:

&)y-Thenursing-heome-must)) report any information it
has about an action taken by a court of law against an
employee to the department’s complaint resolution unit and
the appropriate department of health licensing authority, if
that action would disqualify the individual from employment
as described in RCW 43.43.842.

((€6Y)) () The nursing home ((end-mendatory-reporters))
must ensure that all allegations involving abandonment,
abuse, neglect, financial exploitation, or misappropriation of
resident property, including injuries of unknown origin, are
reported immediately to the department, other applicable
officials, and the administrator of the facility. The nursing
home must:

(a) Ensure that the reports are made through established
procedures in accordance with state law including chapter
74.34 RCW, and guidelines developed by the department;
and

(b) Not have any policy or procedure that interferes with
the requirement of chapter 74.34 RCW that employees and
other mandatory reporters file reports directly with the
department, and also with law enforcement, if they suspect
sexual or physical assault has occurred.

((€P)) (6) The nursing home must:

(a) Have evidence that all alleged violations are thor-
oughly investigated;

(b) Prevent further potential abandonment, abuse,
neglect, financial exploitation, or misappropriation of resi-
dent property while the investigation is in progress; and

(c) Report the results of all investigations to the adminis-
trator or his designated representative and to other officials in
accordance with state law and established procedures
(including the state survey and certification agency) within
five working days of the incident, and if the alleged violation
is verified appropriate action must be taken,

(7) When a mandated reporter has:

(a) Reasonable cause to believe that a vulnerable adult
has been abandoned. abused, neglected. financially
exploited, or a resident’s property has been misappropriated,
the individual mandatory reporter must immediately report
the incident to the department’s aging and adult services
administration (AASA);

(b) Reason to suspect that a vulnerable adult has been
sexually or physically assaulted, the individual mandatory
reporter must immediately report the incident to law enforce-
ment and the department’s aging and adult services adminis-
tration (AASA).

(8) Under RCW 74.34.053. it is:

(a) A gross misdemeanor for a mandated reporter know-
ingly to fail to report as required under this section; and

(b) A misdemeanor for a person to intentionally, mali-
ciously, or in bad faith make a false report of alleged aban-

donment, abuse, financial exploitation, or neglect of a vulner-
able adult.
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(9) The nursing home must not employ individuals who
are disqualified under the requirements of WAC 388-97-203.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-160 General administration. (1) The
nursing home must be administered in a manner that enables
it to use its resources effectively and efficiently to attain or
maintain the highest practicable physical, mental, and psy-
chosocial well being of each resident.

(2) The nursing home must:

(a) Be licensed under chapter 18.51 RCW;

(b) Operate and provide services in compliance with:

(i) All applicable federal, state and local laws, regula-
tions, and codes;

(i1) Accepted professional standards and principles that
apply to professionals providing services in nursing homes;
and

(c) Have a governing body or designated individuals
functioning as a governing body, that is legally responsible
for establishing and implementing policies regarding the
management and operation of the nursing home.

(3) The governing body of the nursing home must
appoint the administrator who:

(a) Is licensed by the state;

(b) Is responsible for management of the ((faeitity))
nursing home;

() Keeps the licensee informed of all surveys and
notices of noncompliance;

(d) Complies with all requirements of chapter 18.52
RCW, and all regulations ((putinte-effect-underthe)) adopted
under that chapter;

(e) Is an onsite, full-time individual in active administra-
tive charge at the premises of only one nursing home, a min-
imum of four days and an average of forty hours per week.
Exception: Onsite, full-time administrator with small resi-
dent populations or in rural areas will be defined as an indi-
vidual in active administrative charge at the premises of only
one nursing home: :

(i) A minimum of four days and an average of twenty
hours per week at facilities with one to thirty beds; or

(i) A minimum of four days and an average of thirty
hours per week at facilities with thirty-one to forty-nine
beds((s-and)).

(4) The nuising home must identify deficient practice
and develop, implement and evaluate plans of action to cor-

rect identified deficient practice.
(5) Nursing homes temporarily without an administrator

may operate up to four continuous weeks under a responsible
individual authorized to act as nursing home administrator
designee.

(a) The designee must be qualified by experience to
assume designated duties; and

(b) The nursing home must have a written agreement
with a ((Washington-State-lieensed)) nursing home adminis-
trator, licensed in the state of Washington, who must be
readily available to consult with the designee,

() The nursing home may request from the department’s
designated local aging and adult services administration
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(AASA) field office in_writing, an_extension of the four
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AMENDATORY SECTION (Amending WSR 00-06-028,

weeks by stating why an extension is needed, how a resident’s
safety or well-being is maintained during_an extension and
giving the estimated date by which a full time, qualified nurs-
ing home administrator will be on-site.

((65)) (6) The nursing home must employ on a full time,
part time or consultant basis those professionals necessary to
carry out the requirements of this chapter.

((¢69)) (D If the nursing home does not employ a quali-
fied professional individual to furnish a specific service to be
provided by the nursing home, the nursing home must:

(a) Have that service furnished to residents by an indi-
vidual or agency outside the nursing home under a written
arrangement or agreement; and

(b) Ensure the arrangement or agreement referred to in
(a) of this subsection specifies in writing that the nursing
home assumes responsibility for:

(i) Obtaining services that meet professional standards
and principles that apply to professionals providing services
in nursing homes; and

(ii) The timeliness of services.

(D)) (8) The nursing home must:

(a) Report to the local law enforcement agency and the
department any individual threatening bodily harm or caus-

ing a disturbance which threatens any individual’s welfare
and safety;

(b) Identify, 1nvest1gate and report incidents involving
residents, according to department established nursing home
guidelines; and

(c) Comply with "whistle blower" rules as defined in

chapter 74.34 RCW. ((:“\Whistle-blewer-means-a-residentor

€))
(9) The department will:

(a) ((Piseourage—whistle—blower")) Investigate com-
plaints, made ((in-bad-faith)) to the department according to
established protocols;

(b) Take action against a nursing home that is found to
have used retaliatory treatment toward a resident or employee
who has voiced grievances to nursing home staff.or adminis-
tration, or lodged a good faith complaint with the department;
((and))

(©) ((mvestigate-complaints;—made—to—the-department’s
toll-free-numberaccording-to-established-protoeols)) Report

to local law enforcement:

(i) Any mandated reporter that knowingly fails to report
in accordance with WAC 388-97-076; and

ii) Any person that intentionally, maliciously or in bad

faith makes a false report of alleged abandonment, abuse,
financial exploitation, or neglect of a vulnerable adult.

(10) Refer also to WAC 388-97-204. Retaliation.

Proposed
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WAC 388-97-162 Required notification and report-

ing. (1) (Fhe-nursing-home-and-mandatory-reporters-under
Fieati . fornd-in-thi . 1 elsevd
in-this-chapter
€2))) The nursing home ((and—nandatery—reporters;

whef&&ppheeble-)) must immediately notify the department’s
aging and adult services administration (AASA) of:

(a) Any allegations of resident abandonment, abuse, or
neglect, including substantial injuries of an unknown source,
financial exploitation and misappropriation of a resident’s
property;

(b) Any unusual event, having an actual or potential neg-
ative impact on residents, requiring the actual or potential
implementation of the nursing home’s disaster plan. These
unusual events include but are not limited to those listed
under WAC 388-97-185 (1)(a) through (k), and could include
the evacuation of all or part of the residents to another area of
the nursing home or to another address; and

(c) Circumstances which threaten the nursing home’s
ability to ensure continuation of services to residents.

2) Mandated reporters must notify the department and
law enforcement as directed in WAC 388-97-076, and
according to department established nursing home guide-
lines.

(3) The nursing home must notify the department’s
AASA of:

(a) Physical plant changes, including but not limited to:

(i) New construction;

(i) Proposed resident area or room use change;

(iii) Resident room number changes; and

(iv) Proposed bed banking;

(b) Mechanical failure of equipment important to the
everyday functioning of the ((faeility)) nursing home, which
cannot be repaired within a reasonable time frame, such as an
elevator; and

() An actual or proposed change of ownership
(CHOW).

(4) The nursing home must notify, in writing, the depart-
ment’s AASA and each resident, of a loss of, or change in, the
nursing home’s administrator or director of nursmg services
at the time the loss or change occurs.

(5) The nursing home licensee must notify the ((depart-
ment)) department’s AASA in writing of any change in the
name of the licensee, or of the nursing home, at the time the
change occurs.

(6) If a licensee operates in a building it does not own,
the licensee must immediately notify the department of the
occurrence of any event of default under the terms of the
lease, or if it receives verbal or written notice that the lease
agreement will be terminated, or that the lease agreement will
not be renewed.

(7) The nursing home must report any case or suspected
case of a reportable disease to the appropriate department of
health officer and must also notify the appropriate depart-
ment(s) of other health and safety issues, according to state
and local laws.
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(8) The nursing home licensee must notify the depart-
ment in writing of a nursing home’s voluntary closure.

(a) The licensee must send this written notification sixty
days before closure to the department’s designated local
aging and adult administration office and to all residents and
resident representatives.

(b) Relocation of residents must be in accordance with
WAC 388-97-595(2). '

(9) The nursing home licensee must notify the depart-
ment in writing of voluntary termination of its Medicare or
Medicaid contract.

(a) The license must send this written notification sixty

days before contract termination, to the department’s desig-
nated local aging and adult services administration office and
to all residents and resident representatives.

(b) If the contractor continues to provide nursing facility

services, the contract termination will be subject to federal
law prohibiting the discharge of residents who are residing in

the facility on the day before the effective date of the contract
termination.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-180 Clinical records. (1) The nursing
home must:

(a) Maintain clinical records on each resident in accor-
dance with accepted professional standards and practices that
are:

(i) Complete;

(ii) Accurately documented;

(iii) Readily accessible; and

(iv) Systematically organized.

(b) Safeguard clinical record information against alter-
ation, loss, destruction, and unauthorized use; and

(c) Keep confidential all information contained in the
resident’s records, regardless of the form or storage method of
the records, except when release is required by:

(i) Transfer to another health care institution;

(i1) Law;

(iii) Third party payment contract; or

(iv) The resident.

(2) The nursing home must ensure the clinical record of
each resident includes at least the following:

(a) Resident identification and sociological data, includ-
ing the name and address of the individual or individuals the
resident designates as significant;

(b) Medical information required under WAC 388-97-
125;

(c) Physician’s orders;

(d) Assessments;

(e) Plans of care;

(f) Services provided;

(g) In the case of the Medicaid-certified nursing facility,
records related to preadmission screening and resident
review;

(h) Progress notes;

(i) Medications administered;

(j) Consents, authorizations, releases;

(k) Allergic responses;
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(1) Laboratory, X-ray, and other findings; and

(m) Other records as appropriate.

(3) The nursing home must:

(a) Designate an individual responsible for the record
system who:

(i) Has appropriate training and experience in clinical
record management; or

(ii) Receives consultation from a qualified clinical
record practitioner, such as ((an)) a registered ((reeerd))
health information administrator or ((aceredited-reeord)) reg-
istered health information technician.

(b) Make all records available to authorized representa-
tives of the department for review and duplication as neces-
sary; and

(c) Maintain the following:

(i) A master resident index having a reference for each
resident including the health record number, if applicable;
full name; date of birth; admission dates; and discharge dates;
and

(ii) A chronological census register, including all admis-
sions, discharge, deaths and transfers, and noting the receiv-
ing facility. The nursing home must ensure the register
includes discharges for social leave and transfers to other
treatment facilities in excess of twenty-four hours.

(4) The nursing home must ensure the clinical record of
each resident:

(@) Is documented and authenticated accurately,
promptly and legibly by individuals giving the order, making
the observation, performing the examination, assessment,
treatment or providing the care and services. ''Authenti-
cated’ means the authorization of a written entry in a record
by signature, including the first initial and last name and title,
or a unique identifier allowing identification of the responsi-
ble individual; and:

(i) Documents from other health care facilities that are
clearly identified as being authenticated at that facility will be
considered authenticated at the receiving facility; and

(i1) The original or a durable, leglble, direct copy of each
document will be accepted.

(b) Contains appropriate information for a deceased res-
ident including:

(i) The time and date of death;

(ii) Apparent cause of death;

(iii) Notification of the physician and appropriate resi-
dent representative; and,

(iv) The disposition of the body and personal effects.

(5) In cases where the nursing home maintains records
by computer rather than hard copy, the nursing home must:

(a) Have in place safeguards to prevent unauthorized
access; and

(b) Provide for reconstruction of information.

(6) The nursing home licensee must:

(a) Retain health records for the time period required in
RCW 18.51.300:

(i) For a period of no less than eight years following the
most recent discharge of the resident; except

(ii) That the records of minors must be retained for no
less than three years following the attainment of age eighteen
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years, or ten years following their most recent discharge,
whichever is longer. ‘
(b) In the event of a change of ownership, provide for the
orderly transfer of clinical records to the new licensee; and
(c) In the event a nursing home ceases operation, make
arrangements prior to cessation, as approved by the depart-
ment, for preservation of the clinical records. The nursing
home licensee must provide a plan for preservation of clinical

records to the department’s designated local aging and adult
administration (AASA) office no later than seven days after
the date of notice of nursing home closure as required by
WAC 388-97-162 (8) and (9) unless an alternate date has
been approved by the department.

(d) Provide a resident access to all records pertaining to
the resident as required under WAC 388-97-07005(2).

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-202 Criminal history disclosure and
background inquiries. (1) ((E*eept—as—pfemled—m—t-h-rs-see—
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itional :

) A nursing home licensed under chapter 18.51 RCW
must make a background inquiry request to one of the follow-
ing:

(a) The Washington state patrol;

(b) The department;

(c) The most recent employer licensed under chapters
18.51, 18.20, and 70.128 RCW provided termination of that
employment was within twelve months of the current
employment application and provided the inquiry was com-
pleted by the department or the Washington state patrol
within the two years of the current date of application; or

(d) A nurse pool agency licensed under chapter 18.52C
RCW, or hereafter renamed, provided the background
inquiry was completed by the Washington state patrol within
two years before the current date of employment in the nurs-
ing home; and

(e) A nursing home may not rely on a criminal back-
ground inquiry from a former employer, including a nursing
pool, if the nursing home knows or has reason to know that
the ((apphieant)) individual applying for the job has, or may
have, a disqualifying conviction or finding.

((4)) (2) Nursing homes must:

(a) Request a background inquiry of any individual
employed, directly or by agreement or contract, or accepted
as a volunteer or student; and

(b) Notify appropriate licensing or certification agency
of any individual resigning or terminated as a result of having
a conviction record.

((65))) (3) Before a nursing home employs any individ-
ual, directly or by contract, or accepts any individual as a vol-
unteer or student, a nursing home must:

(a) Inform the individual that the ((faeility)) nursing
home must make a background inquiry and require the indi-
vidual to sign a disclosure statement, ((eutherizing—the

inquiry-of)) under penalty or perjury and in accordance with
RCW 43.43.834;

(b) Inform the individual that he or she may make a
request for a copy of a completed background inquiry of this
section; and

(c) Require the individual to sign a statement authorizing
the nursing home, the department, and the Washington state
patrol to make a background inquiry; and

(d) Verbally inform the individual of the background
inquiry results within seventy-two hours of receipt.

((¢6))) (4) The nursing home must establish procedures
ensuring that:

(a) The individual is verbally informed of the back-
ground inquiry results within seventy-two hours of receipt;

(b) All disclosure statements and background inquiry
responses and all copies are maintained in a confidential and
secure manner;

(¢) Disclosure statements and background inquiry
responses are used for employment purposes only;

(d) Disclosure statements and background inquiry
responses are not disclosed to any individual except:

(i) The individual about whom the nursing home made
the disclosure or background inquiry;
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(i) Authorized state employees including the depart-
ment’s licensure and certification staff, resident protection
program staff and background inquiry unit staff;

(iii) Authorized federal employees including those from
the Department of Health and Human Services, ((Health-Care
Einanetng-Administration)) Centers for Medicare and Medic-
aid Services;

(iv) The Washington state patrol auditor; and

(v) Potential employers licensed under chapters 18. 51,
18.20, and 70.128 RCW who are making a request as pro-
vided for under subsection ((63})) (1) of this section; and

(e) A record of findings be retained by the ((faetity))
nursing home for twelve months beyond the date of employ-
ment termination,

(5) The nursing home must not employ individuals who
are disqualified under the requirements of WAC 388-97-203.

NEW SECTION

WAC 388-97-203 Disqualification from nursing
home employment. (1) The nursing home must not employ
directly or by contract, or accept as a volunteer or student,
any individual:

(a) Who has been found to have abused, neglected,
exploited or abandoned a minor or vulnerable adult by a court
of law, by a disciplining authority, including the state depart-
ment of health, or by the department’s resident protection pro-
gram;

(b) Against whom a finding of abuse, neglect, exploita-
tion, misappropriation of property or abandonment has been
entered on any state registry, including the nursing assistant
registry; or

(c) Who has been subject to an order of protection under
chapter 74.34 RCW for abandonment, abuse, neglect, or
financial exploitation of a vulnerable adult, or misappropria-
tion of resident property.

(2) Except as provided in this section, the nursing home
must not employ directly or by contract, or accept as a volun-
teer or student, any individual who may have unsupervised
access to residents if the individual:

(a) Has been convicted of a "crime against children and
other persons"” as defined in RCW 43.43.830, unless the indi-
vidual has been convicted of one of the five crimes listed
below and the required number of years has passed between
the most recent conviction and the date of the application for
employment:

(i) Simple assault, assault in the fourth degree, or the .

same offense as it may hereafter be renamed, and three or
more years have passed;

(ii) Prostitution, or the same offense as it may hereafter
be renamed, and three or more years have passed;

(iii) Theft in the second degree, or the same offense as it
may hereafter be renamed, and five or more years have
passed;

(iv) Theft in the third degree, or the same offense as it
may hereafter be renamed, and three or more years have
passed; or

(v) Forgery, or the same offense as forgery may hereafter
be renamed, and five or more years have passed.

[13]
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(b) Has been convicted of crimes relating to financial
exploitation as defined under RCW 43.43.830.

(3) The term "vulnerable adult” is defined in RCW
74.34.020; the term "unsupervised access” is defined in RCW
43.43.830.

NEW SECTION

WAC 388-97-204 Retaliation or discrimination pro-
hibited. (1) The licensee or the nursing home must not dis-
criminate or retaliate in any manner against a resident or

employee in its nursing home who has initiated or partici--

pated in any action or proceeding authorized under nursing
home licensing law. Examples of such participation include,
but are not limited to the following:

(a) The resident, or someone acting on behalf of the res-
ident, or the employee:

(i) Made a complaint, including a whistle blower com-
plaint, to the department, the department of health, the long-
term care ombudsman, attorney general’s office, the courts or
law enforcement;

(ii) Provided information to the department, the depart-
ment of health, the long-term care ombudsman, attorney gen-
eral’s office, the courts or law enforcement; or

(iii) Testified in a proceeding related to the nursing home
or its staff.

(2) For purposes of this chapter, ''retaliation' or "'dis-
crimination’ against a resident means an act including, but
not limited to:

(a) Verbal or physical harassment or abuse;

(b) Any attempt to expel the resident from the facility;

(c) Nonmedically indicated social, dietary, or mobility
restriction(s);

(d) Lessening of the level of care when not medically
appropriate; or

(e) Nonvoluntary relocation within a nursing home with-
out appropriate medical, psychosocial, or nursing Justlﬁca-
tion;

(f) Neglect or negligent treatment;

(g) Withholding privileges;

(h) Monitoring resident’s phone, mail or visits without
resident’s permission;

(i) Withholding or threatening to withhold food or treat-
ment unless authorized by terminally ill resident or the resi-
dent’s representative;

(j) Persistently delaying responses to resident’s request
for services of assistance; or

(k) Infringement on a resident’s rights described in chap-
ter 74.42 RCW,RCW 74.39A.060(7), WAC 388-97-051, and
also, for Medicaid and Medicare certified nursing facilities,
in federal laws and regulations.

(3) For purposes of this chapter, "'retaliation'' or 'dis-
crimination’ against an employee means an act including,
but not limited to:

(a) Harassment;

(b) Unwarranted firing;

(c) Unwarranted demotion;

(d) Unjustified disciplinary action;

(e) Nonvoluntary reassignment or rescheduling;
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(f) Denial of adequate staff to perform duties;

(g) Frequent staff changes;

(h) Frequent and undesirable office changes;

(i) Refusal to assign meaningful work;

(j) Unwarranted and unsubstantiated report of miscon-

" duct under Title 18 RCW;

(k) Unsubstantiated letters of reprimand;

(I) Unsubstantiated unsatisfactory performance evalua-
tions; i
(1) Denial of employment;

(m) A supervisor or superior encouraging coworkers to
behave in a hostile manner toward the whistle blower; or

(n) Workplace reprisal or retaliatory action as defined in
RCW 74.34.180 (3)(b).

(4) For purposes of this chapter, a ''whistle blower" is
defined in WAC 388-97-005.

(5) If, within one year of the complaint by or on behalf of
a resident, the resident is involuntarily discharged from the
nursing home, or is subjected to any type of discriminatory
treatment, there will be a presumption that the action was in
retaliation for the filing of the complaint. Under these cir-
cumstances, the nursing home will have the burden of estab-
lishing that the action was not retaliatory, in accordance with
RCW 18.51.220 and 74.34.180(2).

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-205 Laundry services. (1) The nursing
home must meet the requirements of WAC 388-97-347, and:

(a) Launder ((faeility)) nursing home linens on the pre-
mises; or

(b) Contract with a laundry capable of meeting quality
standards, infection control, and turn-around time require-
ments; and

(c) Make provision for laundering of residents’ personal
clothing.

(2) For residents’ personal clothing, the nursing home:

(a) Must have a system in place to ensure that personal’

clothing is not damaged or lost during handling and launder-
ing; and

(b) May use ((
tien)) a_chemical disinfectant in lieu of ((the)) hot water dis-
infection provided that the nursing home:

(i) Uses the product according to_the manufacturer’s

instructions; and

(ii) Has readily available, current documentation from
the manufacturer that supports the claim that the product is
effective as a laundry disinfectant and such documentation is
based on scientific studies or other rational data. ''Disinfec-
tant'' means a germicide that inactivates virtually all recog-
nized pathogenic microorganisms (but not necessarily all
microbial forms, such as bacterial spores) on inanimate
objects.
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AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-260 Pre-admission screening and resi-
dent review (PASRR) determination and appeal rights.
(1) The resident has the right to choose to remain in the nurs-
ing facility and receive specialized services if:

(a) He or she has continuously resided in a nursing facil-
ity since October 1, 1987; and

(b) The department determined, in 1990, that the resident
required specialized services for a serious mental illness or
developmental disability but did not require nursing facility
services.

(2) In the event that residents chose to remain in the nurs-
ing facility as outlined in subsection (1) above, the depart-
ment, or designee, will clarify the effect on eligibility for
Medicaid services under the state plan if the resident chooses
to leave the facility, including its effect on readmission to the
facility.

(3) ((A—nursing—facility—applicant—or)) An individual
applying for admission to a nursing facility or a nursing facil-
ity resident who has been adversely impacted by a PASRR
determination may appeal the department’s determination
((eb)) that the individual is:

(a) Not in need of nursing facility care as defined under
WAC ((388-97-022)) 388-71-0700;

(b) Not in need of specialized services as defined under
WAC 388-97-251; or

(c) Need for specialized services as defined under WAC
388-97-251.

(4) The nursing facility must assist the ((applieant)) indi-
vidual applying for admission or resident, as needed, in
requesting a hearing to appeal the department’s PASRR
determination.

(5) If the department’s PASRR determination requires
that a resident be.transferred or discharged, the department
will: '

(a) Provide the required notice of transfer or discharge to
the resident, the resident’s surrogate decision maker, and if
appropriate, a family member or the resident’s representative
thirty days or more before the date of transfer or discharge;

(b) Attach a hearing request form to the transfer or dis-
charge notice;

(c) Inform the resident, in writing in a language and man-
ner the resident can understand, that:

(i) An appeal request may be made any time up to ninety
days from the date the resident receives the notice of transfer
or discharge;

(ii) Transfer or discharge will be suspended when an
appeal request is received by the office of administrative
hearings on or before the date of transfer or discharge set
forth in the written transfer or discharge notice; and

(iii) The resident will be ineligible for Medicaid nursing
facility payment:

(A) Thirty days after the receipt of written notice of
transfer or discharge; or

(B) If the resident appeals under subsection (1)(a) of this
section, thirty days after the final order is entered upholding
the department’s decision to transfer or discharge a resident.
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(6) The department’s home and community services may
pay for the resident’s nursing facility services after the time
specified in subsection ((63))(5)(c)(iii) of this section, if the
department determines that a location appropriate to the resi-
dent’s medical and other needs is not available.

(7) The department will:

(a) Send a copy of the transfer/discharge notice to the
resident’s attending physician, the nursing facility and, where
appropriate, a family member or the resident’s representative;

(b) Suspend transfer or discharge:

(i) If the office of administrative hearings receives an
appeal on or before the date set for transfer or discharge or
before the resident is actually transferred or discharged; and

(ii) Until the office of appeals makes a determination;
and

(¢) Provide assistance to the resident for relocation
necessitated by the department’s PASRR determination.

(8) Resident appeals of PASRR determinations will be in
accordance with 42 C.F.R. §431 Subpart E, chapter ((388-
08)) 388-02 WAC, and the procedures defined in this section.
In the event of a conflict between a provision in this chapter
and a provision in chapter ((388-68)) 388-02 WAC, the pro-
vision in this chapter will prevail.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-285 Intermediate care facilities for the
mentally retarded (ICK/MR). (1) ((An)) ICF/MR nursing
facilities must meet the requirements of 42 C.F.R. §483((-))
.Subpart [ and the requirements of this subchapter except that
in an ICF/MR nursing facility:

(a) There must be at least one registered nurse or
licensed practical nurse on duty eight hours per day, and
additional licensed staff on any shift if indicated. WAC 388-
97-115 (2)(a) and (3)(a) and (b) do not apply to ICF/MR
nursing facilities; and

(b) A medical director is not required.

(2) Staff from the division of developmental disabilities
will approve of social/therapeutic leave for individuals who
reside in ICF/MR nursing facilities.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-35040 Ambulation route on a dementia
care unit in a new building or addition. The nursing home
must ensure that the dementia care ((#n-t)) unit has a contin-
uous ambulation route which may include outdoor ambula-
tion areas and allows the resident to return to the resident's
starting point without reversing direction.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-565 Department review of nhrsing
.hnome license renewals. (1) All renewal license applications

ust be reviewed by the department under this chapter.
(2) The department will not begin review of an incom-
plete license renewal application.
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(3) The ((prepesed)) current licensee must respond to
any department request for additional information within five
working days.

(4) When the application is determined to be complete,
the department will review:

(a) The information contained in the application;

(b) Actions against the license (i.e., revocation, suspen-
sion, refusal to renew, etc.);

(c) All criminal convictions, and relevant civil or admin-
istrative actions or findings including, but not limited to,
findings under 42 C F.R. §488.335, disciplinary findings, and
findings of abuse, neglect, exploitation, or abandonment; and

(d) Other relevant information.

(5) The department will notify the current licensee of the
results of the review.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-570 Reasons for denial, suspension,
modification, revocation of, or refusal to renew a nursing
home license. (1) The department may deny, suspend, mod-
ify, revoke, or refuse to renew a nursing home license ((if))
when the department finds the proposed or current licensee,
or any partner, officer, director, managing employee, ((ef))
owner of five percent or more of the proposed or current lic-
ensee of the nursing home, owner of five percent or more of
the assets of the nursing home, proposed or current adminis-

trator. or employee or individual providing nursing home

care or services has:

(a) (Netecomplied-with-all-the-requirements-established

thereunder;)) Failed or refused to comply with the: .

(i) Requirements established by chapters 18.51,74.42. or
74.46 RCW and regulations adopted under these chapters: or

(ii) Medicaid requirements of Title XIX of the Social
Security Act and Medicaid regulations.

(b) A history of significant noncompliance with federal
or state regulations in providing nursing home care;

(c) No credit history or a poor credit history;

(d) Engaged in the {llegal use of drugs or the excessive
use of alcohol or been convicted of "crimes relating to drugs"
as defined in RCW 43.43.830;

(e) Unlawfully operated a nursing home, or long term
care facility as defined in RCW 70.129.010, without a license
or under a revoked or suspended license;

() Previously held a license to operate a hospital or any
facility for the care of children or vulnerable adults, and that
license has been revoked, or suspended, or the licensee did
not seek renewal of the license following written notification
of the licensing agency's initiation of revocation or suspen-
sion of the license;

(g) Obtained or attempted to obtain a license by fraudu-
lent means or misrepresentation;

(h) Permitted, aided, or abetted the commission of any
illegal act on the nursing home premises;

@) ((Faed-to-meet-financial-obligations-as-the-oblige-
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£3)) Been convicted of a felony, other than a felony that
is a "crime against children or other persons,” or a "crime
relating to financial exploitation” as defined in RCW
43.43.830, if the crime reasonably relates to the competency
of the individual to own or operate a nursing home;

((do-Failed-to-provide any-suthorization;-doeumentation;
or-information-the-department requires-in-orderto-verifty
> h ned inl Lieati

H-Failed-+o0))

(1) Failed to:

(i) Provide any authorization, documentation, or infor-
mation the department requires in order to verify information
contained in the application;

(ii) Meet financial obligations as the obligations fall due

in_the normal course of business;

(iii) Verify additional information the department deter-
mines relevant to the application;

(iv) Report abandonment, abuse, neglect or financial
exploitation in violation of chapter 74.34 RCW: or in the case
of a skilled nursing facility or nursing facilities, failure to

report as required by 42 C.F.R. 483.13: or
(v) Pay a civil fine the department assesses under this

chapter within ten days after assessment becomes final;

(k) Been certified pursuant to RCW 74.20A.320 as a per-
son who is not in compliance with a child support orde
(license suspension only): .

(1) Knowingly or with reason to know makes a fals
statement of a material fact in the application for a license or
license renewal, in attached data, or in matters under depart-
ment investigation;

(m) Refused to allow department representatives or
agents to inspect required books, records. and files or por-
tions of the nursing home premises:

{n) Willfully prevented, interfered with, or attempted to
impede the work of authorized department representatives in

e:

(i) Lawful enforcement of provisions under this chapter
or chapters-18.51 or 74.42 RCW; or

(ii) Preservation of evidence of violations of provisions
under this chapter or chapters 18.51 or 74.42 RCW.

(0) Retaliated against a resident or employee initiating
or participating in proceedings specified under RCW
18.51.220; or

(p) Discriminated against Medicaid reaglents as prohib-
ited under RCW 74.42.055.

(2) In determining whether there is a history of signifi-
cant noncompliance with federal or state regulations under
subsection (1)(b), the department may, at a minimum, con-
sider:

(a) Whether the violation resulted in a significant harm
or a serious and immediate threat to the health, safety, or wel-
fare of any resident;

(b) Whether the proposed or current licensee promptly
investigated the circumstances surrounding any violation and
took steps to correct and prevent a recurrence of a violation;

(c) The history of surveys and complaint investigation
findings and any resulting enforcement actions;

(d) Repeated failure to comply with regulations;

(e) Inability to attain compliance with cited deficiencies
within a reasonable period of time; and
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(D) The number of violations relative to the number of
facilities the proposed or current licensee, or.any partner,
officer, director, managing employee, employee or individual
providing nursing home care or services has been affiliated
within the past ten years, or owner of five percent or more of
the proposed or current licensee or of the assets of the nursing

home((-has-been-affiliated-with-in-the-pest-ten-years)).

(3) The department must deny, suspend, revoke, or
refuse to renew a proposed or current licensee’s nursing home
license if the proposed or current licensee or any partner,
officer, director, managing employee, owner of five percent
or more of the proposed or current licensee of the nursing
home or owner of five percent or more of the assets of the
nursing home, proposed or current administrator, or
employee or individual providing nursing home care or ser-
vices has been:

(a) Convicted of a "crime against children or other per-
sons" as defined under RCW 43.43.830;

(b) Convicted of a "crime relating to financial exploita-
tion" as defined under RCW 43.43.830;

(c) Found by a court in a protection proceeding under
chapter 74.34 RCW, or any comparable state or federal law,
to have abandoned, abused, neglected or financially exploited
a vulnerable adult;

(d) Found in any final decision issued by a disciplinary
board to have sexually or physically abused or exploited any
minor or an individual with a developmental disability or to
have abused, neglected. abandoned, or financially exploited
any vulnerable adult;

(e) Found .in any dependency action to have sexually
assaulted or exploited any minor or to have physmally abused
any minor;

(P Found by a court in a domestic relations proceeding
under Title 26 RCW, or any comparable state or federal law,
to have sexually abused or exploited any minor or to have
physically abused any minor; or

(g) Found to have abused, neglected, abandoned or
financially exploited or mistreated residents or misappropri-
ated their property, and that finding has been entered on a
nursing assistant registry.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-575 Appeal of the department’s licens-
ing decision. (1)) A proposed or current licensee contest-
ing a department licensing decision must file a written

request for an ((adjudieative-proeeeding)) administrative

hearing within twenty days of receipt of the decision.
() -Adiudieat y o L v

will-gevern)) The appeals process and requirements are set
forth in WAC 388-97-625.
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AMENDATORY SECTION (Amending WSR 00-06-028,

filed 2/24/00, effective 3/26/00)
WAC 388 97 580 Management agreements (1) (

eeeurred)) The licensee is responsible fo the daily operations
of the nursing home.
(2) As used in this section:

(a) "Management agreement," means a written, exe-

cuted, agreement between the licensee and another individual
or entity regarding the provision of certain services in a nurs-
ing home; and

(b) "Manager" refers to the individual or entity provid-
ing services under a management agreement.

(3) The licensee may not give the manager responsibili-

ties that are so extensive that the licensee is relieved of

responsibility for the daily operations and provisions of ser-

vices of the facility. If the licensee does so, then the depart-
ment must determine that a change of ownership has
occurred.

(4) The proposed licensee or the current licensee must
notify the residents and their representatives sixty days
before entering into a management agreement.

((63))) (5) The department must receive a written man-
agement agreement, including an organizational chart show-
ing the relationship between the proposed or current licensee,
management company, and all related organizations:

(a) Sixty days before;

(i) The proposed change of ownership date ((as-part-of));

(ii) The initial ((keense—apphetmeﬂ—ef—any—emnge—ef
ewnership:)) licensure date; or

(iii) The effective date of the management agreement; or

(b) ((Sixty-deys-before-the-effeetive-date-whensubmitted
by-the-eurrent licensee-of

¢e3)) Thirty days before the effective date of any amend-
ment to an existing management agreement.

((¢4))) (6) Management agreements, at minimum must:

(a) Create a principal/agent relationship between the lic-
ensee and the manager;

(b) Describe the responsibilities of the licensee and man-
ager, including items, services, and activities to be provided;

(c) Require the licensee’s governing body, board of
directors, or similar authority to appoint the facility adminis-
trator,

(d) Provide for maintenance and retention of all records
as applicable according to rules and regulations;

(e) Allow unlimited access by the department to docu-

mentation and records according to applicable laws or regu-

lations;

(f) Require the licensee to participate in monthly over-
sight meetings and quarterly on-site visits to the facility;

(g) Require the manager to immediately send copies of
surveys and notices of noncompliance to the licensee;

(h) State that the licensee is responsible for ensuring all
licenses, certifications, and accreditations are obtained and
maintained;
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(i) State that the manager and licensee will review the
management agreement annually and notify the department
of changes according to applicable ((rules-and)) regulations;
((end))

(j) Acknowledge that the licensee is the party responsible
for meeting state and federal licensing and certification
requirements((=

SN

(k) Require the licensee to maintain ultimate responsibil-
ity over personnel issues relating to the operation of the nurs-
ing home and care of the residents. including but not limited
to, staffing plans, orientation, and training;

(D) Require that, even if day-to-day management of the
trust funds are delegated, the licensee:

(i) Retains all fiduciary and custodial responsibility for
funds that have been deposited with the nursing home by the
resident; and

Is directl

accountable to the residents for such
funds.

(m) Provide that if any responsibilities for the day-to-day
management of the resident trust fund are delegated to the
manager, then the manager must:

(i) Provide the licensee with a monthly accounting of the

resident funds; and
ii) Meet all legal requirements related to holdin

accounting for, resident trust funds; and

(n) State that the manager will not represent itself or give
the appearance it is the licensee.

(1) Upon receipt of a proposed management agreement,
the department may require:

(a) The licensee or manager to provide additional infor-
mation or clarification;

(b) Any changes necessary to:

(i) Bring the management agreement into compliance
with this section; and '

(ii) Ensure that the licensee has not been relieved of the
responsibility for the daily operations of the facility; and

(c) More frequent contact between the licensee and man-
ager under subsection (((9))(6)(f).

((%MMM%MMH%W
agfeemem—aﬂé))

(8) The licensee and manager must act in accordance
with the terms of the management agreements. If the depart-

ment determines that they are not, then the department may
take ((any)) action deemed appropriate.

and

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-585 Change of ownership. (1) A change
of ownership occurs when there is a substitution, elimination

or w1thdrawal of the ((eperaier—er—eperaﬁng—eim—respensa-

Ilcensee or a substltutlon of control of ((sue-h—epefaﬁﬂg
entity)) the licensee. ""Control." as used in this section,
means the possession, directly or indirectly, of the power to
direct the management, operation, and policies_of the lic-

ensee. whether through ownership, voting control, by agree-
ment., by contract or otherwise. Events which constitute a
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change of ownership include, but are not limited to, the fol-
lowing:

(a) The form of legal organization of the licensee is
changed (e.g., a sole proprietor forms a partnership or corpo-
ration);

(b) The licensee transfers ownership of the nursing home
business enterprise to another party regardless of whether
ownership of some or all of the real property and/or personal
property assets of the facility is also transferred,;

(c) Dissolution or consolidation of the entity((-ermerger
ifthe-licensee-does-not-survive-the-merger));

(d) Merger unless the licensee survives the merger and
there is not a change in control of the licensee:

(e) If, during any continuous twenty-four month period,
fifty percent or more of the entity is transferred, whether by a
single transaction or multiple transactions, to:

(i) A different party (e.g., new or former shareholders);
or

(ii) An individual or entity that had less than a five per-
cent ownership interest in the nursing home at the time of the
first transaction; or

((¢e))) () Any other event or combination of events Lhat
the department determines results in a:

(i) Substitution, elimination, or withdrawal of the lic-
ensee; or

(ii) Substitution of control of the ((eperater-or-the-oper-
ating-entity)) licensee responsible for the daily operational
decisions of the nursing home.

(2) Ownership does not change when the following,
without more, occur:

(a) A party contracts with the licensee to manage the
nursing home enterprise ((as-the-lieensee’s-agent-(iesaspre-
videdin)) in accordance with the requirements of WAC 388-
97-580((3)); or

(b) The real property or personal property assets of the
nursing home are sold or leased, or a lease of the real property
or personal property assets is terminated, as long as there is
not a substitution or substitution of control of the ((eperater
er-operating-entity)) licensee.

(3) When a change of ownership is contemplated, the
current licensee must notify the department and all residents
and their representatives at least sixty days prior to the pro-
posed date of transfer. The notice must be in writing and con-
tain the following information as sgec1f1ed in RCW
18.51.530:

(a) Name of the ((eurrent-licensee-and)) proposed lic-
ensee;

(b) Name ((and-eddress-of the-nursing-home-being-trans-
ferred:-and

(e)Date-of propesed-trensfer)) of the managing entity;

(c) Names, addresses, and telephone numbers of depart-
ment personnel to whom comments regarding the change
may be directed;

(d) Names of all officers and the registered agent in the
state of Washington if proposed licensee is a corporation; and

() Names of all general partners if proposed licensee is
a partnership.

(4) The proposed licensee must comply with license
application requirements. The operation or ownership of a

Proposed
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nursing home must not be transferred until the proposed lic-

. ensee has been issued a license to operate the nursing home.

AMENDATORY SECTION (Amending WSR 00-06-028,
filed 2/24/00, effective 3/26/00)

WAC 388-97-595 Relocation of residents. (1) In the
event of license revocation or suspension, decertification, or
other emergency closures the department must: -

(a) Notify residents and, when appropriate, resident rep-
resentatives of the action; and

(b) Assist with residents’ relocation and specify possible
alternative living choices and locations.

(2) When a resident’s relocation occurs due to a nursing
home’s voluntary closure, or voluntary termination of its
Medicare ((and#))or Medicaid contract or both, the nursing
home must:

(fa) ((Jr“he—ﬁﬂfﬁﬂ%hemmﬁ— .

1)) Notify the department and all residents and resident
representatives in accordance with WAC 388-97-162; and

(b) Provide appropriate discharge planning and coordi-
nation for all residents including a plan to the department for
safe and orderly transfer or discharge of residents from the
nursing home.

((6Y)) (3) The department may provide residents assis-
tance with relocation.

SUBCHAPTER IV
NURSING HOME LICENSURE PROGRAM ADMIN-
ISTRATION

NEW SECTION

WAC 388-97-605 Inspections and deficiency citation
report. (1) The department may inspect nursing homes at any
time in order to determine compliance with the requirements
of chapters 18.51 or 74.42 RCW and this chapter. Types of
state inspections in nursing homes include pre-occupancy,
licensing, revisit, and complaint investigation. In the case of
a Medicaid or Medicare contractor, or both, the department
may also inspect Medicare and Medicaid certified nursing
homes to determine compliance with the requirements of
Title X VIII and/or XIX of the Social Security Act and federal
Medicare and Medicaid regulations.

(2) The department will provide to the nursing home
written documentation (notice) of the nursing home’s defi-
ciency(ies), the requirement that the deficiency(ies) violates,
and the reasons for the determination of noncompliance with
the requirements (RCW 18.51.091).

(3) The department may revisit the nursing home to con-
firm that corrections of deficiencies has been made. Revisits
will be made:

(a) In accordance with RCW 74.39A.060 (5)(e);

(b) In the case of ((&n)) a Medicare or Medicaid contrac-
tor, or both, in accordance with the requirements of Title
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XVII or XIX, or both of the Social Security Act and federal
Medicare and Medicaid regulations; and

(c) At the department’s discretion.

(4) The licensee or nursing home must:

(a) Ensure that department staff have access to the nurs-
ing home residents, staff and all resident records; and

(b) Not willfully interfere or fail to cooperate with
department staff in the performance of official duties. Exam-
ples of willful interference or failure to cooperate include, but
are not limited to, not allowing department staff to talk to res-
idents or staff in private or not allowing department staff
access to resident records.

Reviser’s note: The unnecessary strike through and underscoring in
the above section occurred in the copy filed by the agency and appears in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-97-610 Plan of correction. (1) The licensee
or nursing home must, within ten calendar days of notifica-
tion of the cited deficiencies prepare, sign, date and provide
to the department a detailed written plan of correction. Such
plan of correction will provide notification to the department
of the date by which the nursing home will complete the cor-
rection of cited deficiencies. The plan of correction must be
completed regardless of whether the licensee requests an
informal department review in accordance in WAC 388-97-
620.

(2) A plan of correction is not required for deficiencies at
a severity level 1/isolated scope as described in WAC 388-
97-640, unless specifically requested by the department.

(3) In the case of actual or imminent threat to resident
health or safety/immediate jeopardy (severity level 4 as
described in WAC 388-97-640), the department may require
the licensee or nursing home to submit a document alleging
that the imminent threat has been removed within a time
frame specified by the department. The document must spec-
ify the steps the nursing home has taken or will take to correct
the imminent harm. An allegation that the imminent harm
has been removed does not substitute for the plan of correc-
tion as required by subsection (1) of this section but it will
become a part of the completed plan of correction.

NEW SECTION

WAC 388-97-615 Acceptable and unacceptable plans
of correction. (1) A plan of correction must:

(a) Address how corrective action will be accomplished
for those residents found to have been affected by the defi-
cient practice;

(b) Address how the nursing home will identify other
residents having the potential to be affected by the same defi-
cient practice;

(c) Address what measures will be put into place or sys-
temic changes made to ensure that the deficient practice will
not recur; .

(d) Indicate how the nursing home plans to monitor its

.performance to make sure that solutions are sustained,

including how the plan of correction will be integrated into
the nursing home’s quality assurance system;

WSR 02-07-116

(e) Give the title of the person who is responsible for
assuring lasting correction; and

(f) Give the date by which the correction will be made.

.(2) The department will review the nursing home’s plan
of correction to determine whether it is acceptable.

(3) When deficiencies involve nursing home alterations,
physical plant plan development, construction review, or
other circumstances where extended time to complete correc-
tion may be required, the department’s designated local aging
and adult services administration (AASA) field office or
other department designee may accept a plan of correction as
evidence of substantial compliance under the following cir-
cumstances:

(a) The plan of correction must include the steps that the
nursing home needs to take, the time schedule for completion
of the steps, and concrete evidence that the plan will be car-
ried out as scheduled; and .

(b) The nursing home must submit progress reports
and/or updated plans to the department in accordance with a
schedule specified by department.

(c) The department’s acceptance of a plan of correction is
solely at the department’s discretion and does not rule out the
imposition of optional remedies.

NEW SECTION

WAC 388-97-620 Informal department review. (1)
For Medicare or Medicaid certified nursing homes, the infor-
mal department review process described in this section is the
only opportunity for the nursing home to dispute the federal
deficiency citation report, unless a federal sanction is
imposed. ' .

(2) The nursing home licensee has the right to an infor-
mal department review of disputed state or federal citations,
or both.

(3) A licensee must make a written request for an infor-
mal department review within ten calendar days of receipt of
the department’s written deficiency citation(s) report. The
request must be directed to the department’s designated local
aging and adult services administration (AASA) office and
must identify the deficiencies that are being disputed.

(4) At the informal department review, the licensee or
nursing home may provide documentation and verbal expla-
nations related to the disputed federal or state deficiencies, or
both.

(5) When modifications or deletions are made to the dis-
puted federal or state deficiency citations, or both, the lic-
ensee or nursing home must modify or delete the relevant
portions of the plan of correction within five days of receipt
of the modified or deleted deficiency(ies). The licensee or
nursing home may request from the department a clean copy
of the revised deficiency citation report.

(6) If the licensee or nursing home is unwilling to pro-
vide the modified plan of correction, the department may
impose a per day civil fine for failure to return the modified
deficiency citation report to the department in accordance
with this subsection.
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NEW SECTION

WAC 388-97-625 Notice and appeal rights. (1) The
notification and hearing rights in this section apply to any
appealable action taken by the department under chapters
18.51, 74.42 and 74.39A RCW. Notification and appeals
requirements for resident protection program findings are
described in WAC 388-97-077.

(2) The following actions may be appealed:

(a) Imposition of a penalty under RCW 18.51.060 or
74.42.580;

(b) An action against the nursing home, or a denial of a
license under RCW 18.51.054, 18.51.067 or 74.39A.050; or

(c) Deficiencies cited on the state survey report.

(3) Deficiencies cited on the federal survey report may
not be appealed.

(4) The appeal process will be governed by the adminis-
trative procedure act (chapter 34.05 RCW), RCW 18.51.065
and 74.42.580, chapter 388-02 WAC and this chapter. If any
provision in this chapter conflicts with chapter 388-02 WAC,
the provision of this chapter will govern.

(5) The purpose of an administrative hearmg will be to
review actions taken by the department under chapters 18.51,
74.42 or 74.39A RCW, and under this chapter.

(6) The applicant, licensee or nursing home must file a
request for an administrative hearing with the office of
administrative hearings within twenty days of receipt of writ-
ten notification of the department’s action. Further informa-
tion about administrative hearings is available in chapter 388-
02 WAC and at the office of administrative hearing (OAH)
website: www.oah.wa.gov.

(7) Orders of the department imposing a stop placement,
license suspension, emergency closure emergency transfer of
residents, temporary management or conditions on a license
are effective immediately upon verbal or written notice and
must remain in effect until they are rescinded by the depart-
ment or through the state administrative appeals process.

NEW SECTION

WAC 388-97-630 Remedies. Mandatory Remedies

(1) In accordance with RCW 18.51.060 (5)(a), the
department must impose a stop placement order when the
department determines that the nursing home is not in sub-
stantial compliance with applicable laws or regulations and
the cited deficiency(ies):

(a) Jeopardize the health and safety of the residents; or

(b) Seriously limit the nursing home’s capacity to pro-
vide adequate care.

(2) When required by RCW 18.51.060(3), the depart-
ment must deny payment to a nursing home that is certified to
provide Medicaid services for any Medicaid-eligible individ-
ual admitted to the nursing home. Nursing homes that are
certified to provide Medicare services or both Medicare and
Medicaid services may be subject to a federal denial of pay-
ment for new admissions, in accordance with federal law.

(3) The department must deny, suspend, revoke or refuse
to renew a proposed or current licensee’s nursing home
license in accordance with WAC 388-97-570(3).

Optional Remedies

Proposed

Washingto‘n State Register, Issue 02-09

(4) When the department determines that a licensee has
failed or refused to comply with the requirements under
chapter 18.51, 74.39A or 74.42 RCW, or this chapter; or a
Medicaid contractor has failed or refused to comply with
Medicaid requirements of Title XIX of the Social Security
Act or Medicaid regulations, the department may impose any
or all of the following optional remedies:

(a) Stop placement;

(b) Immediate closure of a nursing home, emergency
transfer of residents or both;

(c) Civil fines;

(d) Appoint temporary management;

(e) Petition the court for appointment of a receiver in
accordance with RCW 18.51.410;

(P License denial, revocation, suspension or non-
renewal;

(g) Denial of payment for new Medicaid admissions;

(h) Termination of the Medicaid provider agreement
(contract);

(i) Department on-site monitoring as defined under
WAC 388-97-005; and

(j) Reasonable conditions on a license as authorized by
chapter 74.39A RCW. Examples of conditions on a license
include but are not limited to training related to the defi-
ciency(ies); consultation in order to write an acceptable plan
of correction; demonstration of ability to meet financial obli-
gations necessary to continue operation.

NEW SECTION

WAC 388-97-635 Criteria for imposing optional ‘
remedies. (1) The criteria set forth in this section implement
the requirements under RCW 18.51.060(8). The criteria do
not replace the standards for imposition of mandatory reme-
dies under RCW 18.51.060 (3) and (5), or for the imposition
of mandatory remedies in accordance with WAC 388-97-630
(1), 2) and (3).

(2) The department must consider the imposition of one
or more optional remedy(ies) when the nursing home has:

(a) A history of being unable to sustain compliance;

(b) One or more deficiencies on one inspection at sever-
ity level 2 or higher as described in WAC 388-97-640;

(c) Been unable to provide an acceptable plan of correc-
tion after receiving assistance from the department about nec-
essary revisions;

(d) One or more deficiencies cited under general admin-
istration and/or nursing services;

(e) One or more deficiencies related to retaliation against
a resident or an employee for whistle blower activity under
RCW 18.51.220, 74.34.180 or 74.39A.060 and WAC 388-
97-203;

(f) One or more deficiencies related to discrimination
against a Medicare or Medicaid client under RCW 74.42.0535,
and Titles XVIII and XIX of the Social Security Act and
Medicare and Medicaid regulations; or

(g) Willfully interfered with the performance of official
duties by a long-term care ombudsman.

(3) The department, in its sole discretion, may consider
other relevant factors when determining what optional rem-
edy or remedies to impose in particular circumstances.
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(4) When the department imposes an optional remedy or
remedies, the department will select more severe penalties for
nursing homes that have deficiency(ies) that are:

(a) Uncorrected upon revisit;

(b) Recurring (repeated);

(c) Pervasive; or

(d) Present a threat to the health, safety, or welfare of the
residents.

(5) The department will consider the severity and scope
of cited deficiencies in accordance with WAC 388-97-640
when selecting optional remedy(ies). Such consideration
will not limit the department’s discretion to impose a remedy
for a deficiency at a low level severity and scope.

NEW SECTION

WAC 388-97-640 Severity and scope of deficiencies.
(1) "Severity of a deficiency' means the seriousness of the
deficiency. Factors the department will consider when deter-
mining the severity of a deficiency may include, but are not
limited to:

(a) Whether harm to the resident, not limited to but
including resident’s rights, has occurred, or could occur;

(b) The impact of the actual or potential harm on the res-
ident; and

(c) The degree to which the nursing home failed to meet
the resident’s highest practicable physical, mental, and psy-
.chosocial well being as defined in WAC 388-97-005.

(2) Severity levels

(a) Severity level 4—Imminent harm or immediate
jeopardy

Level 4 means that a resident(s)’ health or safety is immi-
nently threatened or immediately jeopardized as a result of
deficient nursing home practice. This level includes actual
harm or potential harm, or both, to resident(s)’ health or
safety that has had or could have a severe negative outcome
or critical impact on resident’s well being, including death
or severe injury. Severity Level 4 requires immediate cor-
rective action to protect the health and safety of resident(s).
(b) Severity level 3—Actual harm

Level 3 means that actual harm has occurred to resident(s)
as the result of deficient nursing home practice.

(i) ""Serious harm'' is harm that results in a negative
outcome that significantly compromises the resident(s)’
ability to maintain and/or reach the highest practicable
physical, mental and psychosocial well being. Serious
harm does not constitute imminent danger/immediate jeop-
ardy (Severity Level 4).

(i) ""Moderate harm'' is harm that results in a nega-
tive outcome that more than slightly but less than signifi-
cantly compromises the resident(s)’ ability to maintain
and/or reach the highest practicable physical, mental and
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(iii) "Minimal harm'" is harm that results in a nega-
tive outcome that to a small degree compromises the resi-
dent(s)’ ability to maintain and/or reach the highest practi-
cable physical, mental well being.

(c) Severity level 2—Potential for harm

Level 2, "potential for harm" means that if the deficient
nursing home practice is not corrected, resident(s) may suf-
fer actual harm. :

(d) Severity level 1—No harm or minimal impact
Level 1 means a deficient nursing home practice that does
not compromise the resident(s)" ability to maintain or
reach, or both, the highest practicable physical, mental and
psychosocial well being. Deficiencies at level 1 are those
that have no direct or potential for no more than minimal
impact on the resident. Examples include certain structure
deficiencies, certain physical environment deficiencies and
process deficiencies.

psychosocial well being.

(3) ""Scope of a deficiency" means the frequency, inci-
dence, or extent of the occurrence of the deficiency.

(4) Scope categories .

(a) "Isolated or limited scope" means a relatively few
number of residents have been affected or have the potential
to be affected, by the deficient nursing home practice.

(b) ""Moderate or pattern scope’ scope means more
than an isolated and less than a widespread number of resi-
dents have been affected, or have the potential to be affected
by the deficient nursing home practice.

(c) ""Widespread" or "systemic scope' means most or
all of the residents are affected or have the potential to be
affected, by the deficient nursing home practice.

(5) Determination of scope will be made by the depart-
ment in its sole discretion. Factors the department will con-
sider may include:

(a) Size of the nursing home;

(b) Size of the sample;

(¢) Number and location of affected residents;

(d) Whether the deficiency applies to all or a subset of
the residents;

(e) Other factors relevant to the particular circumstances.

NEW SECTION

WAC 388-97-645 Separate deficiencies—Separate
remedies. (1) Each deficiency cited by the department for
noncompliance with a'statute or regulation is a separate defi-
ciency subject to the assessment of a separate remedy.

(2) Each day upon which the same deficiency occurs is a
separate deficiency subject to the assessment of a separate
remedy.

NEW SECTION

WAC 388-97-650 Stop placement. (1) The department
must impose a stop placement order when required by RCW
18.51.060(5) and WAC 388-97-650 and may impose a stop

Proposed
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placement order as an optional remedy in accordance with
WAC 388-97-635. The department’s stop placement order
becomes effective upon verbal or written notice.

(2) The nursing home has the right to an informal depart-
ment review to refute the federal or state deficiencies, or
both, cited as the basis for the stop placement and must
request such review in accordance with WAC 388-97-620(3).

(3) The department will not delay or suspend a stop
placement order because the nursing home requests an
administrative hearing or informal department review.

(4) The stop placement order must remain in effect until:

(a) The department terminates the stop placement order;
or

(b) The stop placement order is terminated by a final
agency order following appeal conducted in accordance with
chapter 34.05 RCW.

(5) The department must terminate the stop placement
when:

(a) The nursing home states in writing that the deficien-
cies necessitating the stop placement action have been cor-
rected; and

(b) Within fifteen working days of the nursing home’s
notification, department staff confirm by on-site revisit of the
nursing home that:

(i) The deficiencies that necessitated the stop placement
action have been corrected; and

(ii) The nursing home exhibits the capacity to maintain
adequate care and services and correction of deficiencies.

(6) After lifting the stop placement, the department may
continue to perform on site monitoring to verify that the nurs-
ing home has maintained correction of deficiencies.

(7) While a stop placement order is in effect, the depart-
ment may approve a readmission to the nursing home from
the hospital in accordance with RCW 18.51.060 (5)(b) and
department guidelines for readmission decisions.

NEW SECTION

WAC 388-97-655 Amount of civil fine. (1) Except as
otherwise provided in statute, the range for a:

(a) Per day civil fine is fifty dollars to three thousand dol-
lars; and

(b) Per instance civil fine is one thousand to three thou-
sand dollars.

(2) In the event of continued noncompliance, nothing in
this section must prevent the department from increasing a
civil fine up to the maximum amount allowed by law.

NEW SECTION

WAC 388-97-660 Civil fine accrual and due dates
and interest. (1) Accrual of a per day civil fine begins on the
first date the department verifies that the nursing home has or
had a specific deficiency. Accrual of the per day civil fine
will end on the date the department determines the nursing
home corrected the deficiency.

(2) A per instance fine may be assessed for a deficiency,
regardless of whether or not the deficiency had been cor-
rected by the time the department first identified it.

Proposed
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(3) Civil fine(s) are due twenty days after the nursing
home is notified of the civil fine(s)-if the nursing home does
not request a hearing.

(4) If the nursing home requests a hearing, the civil
fine(s) including interest, if any, is due twenty days after:

(a) A hearing decision ordering payment of the fine(s)
becomes final in accordance with chapter 388-02 WAC;

(b) The appeal is withdrawn;

(c) A settlement agreement and order of “dismissal is
entered, unless otherwise specified in the agreement; or

(d) An order of dismissal is entered.

(5) Interest on the civil fine(s) begins to accrue at a rate
of one percent per month, thirty days after the nursing home
is notified of the fine, unless a settlement agreement includes
other provisions for payment of interest. If the amount of the
civil fine is reduced following an appeal, interest on the
reduced civil fine(s) accrues from thirty days after the nursing
home was notified of the original civil fine(s).

(6) When a nursing home fails to pay a civil fine when
due under this chapter, the department may:

(a) Withhold an amount equal to the fine plus interest, if
any, from the nursing home’s Medicaid payment;

(b) Impose an additional fine; or

(c) Suspend the nursing home license under WAC 388-
97-570(1). Such license suspension must continue until the
fine is paid.

NEW SECTION

WAC 388-97-665 Civil penalty fund. (1) The depart-
ment must deposit civil penalties collected under chapter
18.51 or 74.42 RCW into a special fund administered by the
department to be applied to the protection of the health or
property of residents of nursing homes found to be deficient.

(2) The funds must be administered by the department
according to department procedures. Uses of the fund
include, but are not limited to:

(a) Payment for the costs of relocation of residents to
other facilities;

(b) Payment to maintain operation of a nursing home
pending correction of deficiencies or closure; and

(c) Reimbursement of residents for personal funds or
property lost when the resident’s personal funds or property
cannot be recovered from the nursing home or third party
insurer. '

NEW SECTION

WAC 388-97-670 Temporary management. (1) When
the department appoints a temporary manager, the depart-
ment must order the licensee to:

(a) Cease operating the nursing home; and

(b) Immediately turn over to the temporary manager pos-
session and control of the nursing home including, but not
limited to, all patient care records, financial records, and
other records necessary for continued operation of the nurs-
ing home while temporary management is in effect.

(2) The temporary manager will have authority to tempo-
rarily relocate some or all residents if the:
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(a) Temporary manager determines the resident’s health,
security, or welfare is jeopardized; and

(b) Department concurs with the temporary manager’s
determination that relocation is necessary.

(3) The department’s authority to order temporary man-
agement is discretionary in all cases.

‘NEW SECTION

WAC 388-97-675 Receivership. (1) Receivership is
authorized under RCW 18.51.400 through 520 and the fol-
lowing regulations.

(2) After receivership is established, the department may
recommend to the court that all residents be relocated and the
nursing home closed when:

(a) Problems exist in the physical condition of the pre-
mises which cannot be corrected in an economically prudent
manner; or

(b) The department determines the former licensee or
owner:

(i) Is unwilling or unable to manage the nursing home in
a manner ensuring residents’ health, safety, and welfare; and

(ii) Has not entered into an enforceable agreement to sell
the nursing home within three months of the court’s decision
to grant receivership.

NEW SECTION

WAC 388-97-680 Temporary managers and receiv-
ers—Application. (1) The department may recruit individu-
als, partnerships, corporations and other entities interested in
serving as a temporary manager or receiver of a nursing
home.

(2) Individuals, partnerships, corporations, or other enti-
ties interested in being appointed as a temporary manager or
receiver must complete and submit to the department the
required application on department forms.

(3) Individuals, partnerships, corporations, or other enti-
ties with experience in providing long-term health care and a
history of satisfactory nursing home operation may submit an
application to the department at any time. Applicants will be
subject to the criteria established for licensees found in WAC
388-97-570, except the department may waive the require-
ment that it have at least sixty days to review the application.

(4) The department must not appoint or recommend the

appointment of a person (including partnership, corporation
or other entity) to be a temporary manager or receiver if that
person: )
(a) Is the licensee, administrator, or partner, officer,
director, managing employee, or owner of five percent or
more of the licensee of the nursing home subject to temporary
management or receivership;

(b) Is affiliated with the nursing home subject to tempo-
rary management or receivership; or

(c) Has owned or operated a nursing home ordered into
temporary management or receivership in any state.
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NEW SECTION

WAC 388-97-685 Temporary managers and receiv-
ers—Considerations before appointment. (1) The dep'art-
ment’s authority to appoint a temporary manager or to recom-
mend appointment of a specific individual or entity to act as
receiver is discretionary in all cases.

(2) The department, in appointing a temporary manager
or recommending appointment of a receiver, may consider
one or more of the following factors:

(a) Potential temporary manager’s or receiver’s willing-
ness to serve as a temporary manager or receiver for the nurs-
ing home in question;

(b) Amount and quality of the potential temporary man-
ager’s or receiver’s experience in long-term care;

(c) Quality of care, as determined by prior survey
reports, provided under the potential temporary manager’s or
the potential receiver’s supervision, management or opera-
tion;

(d) Potential temporary manager’s or receiver’s prior per-
formance as a temporary manager or receiver;

() How soon the potential temporary manager or
receiver is available to act as a temporary manager or
receiver;

(f) Potential temporary manager’s or receiver’s familiar-
ity and past compliance with Washington state and federal
regulations applicable to nursing homes.

NEW SECTION

WAC 388-97-690 Duties and powers of temporary
manager and receiver. (1) The temporary manager or
receiver must protect the health, security and welfare of the
residents for the duration of the temporary management or
receivership. The temporary manager or receiver must per-
form all acts reasonably necessary to ensure residents’ needs
are met. Such acts may include, but are not limited to:

(a) For receivers, the powers in RCW 18.51.490;

(b) Correcting cited deficiencies;

(c) Hiring, directing, and managing all consultants and
employees and discharging them for just cause, discharging
the administrator of the nursing home, recognizing collective
bargaining agreement, and settling labor disputes;

"(d) Receiving and expending in a prudent and business-
like manner all current revenues of the home provided prior-
ity will be given to debts and expenditures directly related to
providing care and meeting residents’ needs;

(e) Making necessary purchases, repairs, and replace-
ments, provided such expenditures in excess of five thousand
dollars are approved by the department, or in the case of a
receiver, approved by court;

(f) Entering into contracts necessary for the operation of
the nursing home, provided that, the court must approve con-
tracts extending beyond the period of receivership;

(g) Preparing all department-required reports;

(h) Overseeing facility closure, when appropriate;

(i) Planning required relocation with residents and resi-
dents’ legal representative, family, or significant others in
conjunction with home and community services division
field staff;
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(j) Meeting regularly with and informing staff, residents,
and residents’ families or significant others of:

. (i) Plans for correcting the cited deficiencies;

(ii) Progress achieved in correction of deficiencies;

(iii) Plans for facility closure and relocation; and

(iv) Plans for continued operation of the nursing home,
including training of staff.

(2) The temporary manager or receiver must make a
detailed monthly accounting of all expenditures and liabili-
ties to the department and to the owner of the nursing home,
and to the court when required.

(3) The receiver must consult the court in cases of
extraordinary or questionable debts incurred prior to the
receiver’s appointment and will not have the power to close
the home or sell any of the nursing home’s assets without
prior court approval.

(4) The temporary manager or receiver must comply
with all applicable state and federal laws and regulations. If
the nursing home is certified and is providing care to Medic-
aid clients, the temporary manager or receiver must become
the Medicaid contractor for the duration of the temporary
management or receivership period.

NEW SECTION

WAC 388-97-695 Termination of temporary man-
agement and receivership. (1) The department will termi-
nate temporary management:

(a) After three months unless good cause is shown to
continue the temporary management. Good cause for con-
tinuing the temporary management exists when returning the
nursing home to its former licensee would subject residents
to a threat to health, safety, or welfare;

(b) When all residents are transferred and the nursing
home is closed;

(¢) When deficiencies threatening residents’ health,
safety, or welfare are eliminated and the former licensee
agrees to department-specified conditions regarding the con-
tinued facility operation; or

(d) When a new licensee assumes control of the nursing
home.

(2) The department may appoint an alternate temporary
manager:

(a) When the temporary manager is no longer willing to
serve as a temporary manager;

(b) If a temporary manager is not making acceptable
progress in correcting the nursing home deficiencies or in
closing the nursing home; or

(c) If the department determines the temporary manager
is not operating the nursing home in a financially responsible
manner.

(3) The receivership will terminate in accordance with
RCW 18.51.450 and 18.51.460.

(4) The department may recommend to the court an
alternate receiver be appointed:

(a) When the receiver is no longer willing to serve as a
receiver; or

(b) If a receiver is not making acceptable progress in cor-
recting the deficiencies in the nursing home.

Proposed
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 1, 2002, 3:48 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
04-097. '

Title of Rule: Chapter 388-290 WAC, Working connec-
tions child care.

Purpose: WAC 388-290-0125, 388-290-0190, 388-290-
0200, 388-290-0225, and 388-290-0245 are being revised to
allow the department to pay child care subsidies to seasonal
day camps that are accredited by the American Camping
Association (ACA), when an eligible family chooses to have
their children attend.

WAC 388-290-0015, 388-290-0020, 388-290-0035,
388-290-0040, 388-290-0045, 388-290-0050, 388-290-0055,
388-290-0095, 388-290-0105, 388-290-0120, 388-290-0130,
388-290-0135, 388-290-0205, 388-290-0230, 388-290-0240,
and 388-290-0270 are being revised to clarify language and
correct typographical errors.

Statutory Authority for Adoption:
74.13.085.

Statute Being Implemented: Chapters 74.04 and 74.13
RCW.

Summary: We are rewriting the rules to add seasonal
day camps accredited by the ACA as an alternative type of
child care provider for eligible families. We are also writing
the rules more clearly and correcting typographical errors.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carla Gira, Program
Manager, Lacey Government Center, 1009 College Street
S.E., Lacey, WA 98503, (360) 413-3268.

Name of Proponent: Department of Social and Health
Services, governmental. -

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule adds seasonal day camps accredited by the
ACA as a type of provider that the working connections child
care program may pay child care subsidies to. It is not
expected that this will cause an increase in expenditures, as
we envision the day camps as being just another option that
eligible families will be able to choose from.

Proposal Changes the Following Existing Rules: Cur-
rent rules do not allow subsidy payments to seasonal day
camps.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impose any cost to small business. The proposed rules allow
accredited seasonal day camps, which had been excluded
from being eligible child care providers, to be eligible provid-
ers under the working connections child care program.

RCW 34.05.328 applies to this rule adoption. The rule
meets the definition of a "significant legislative rule" but
DSHS is exempt from preparing a cost benefit analysis under
RCW 34.05.328 (5)(b)(vii).

RCW 74.04.050,
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Hearing Location: Office Building 2, Auditorium
(DSHS Headquarters) (parking off 12th and Jefferson), 1115
Washington, Olympia, WA 98504, on May 21, 2002, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 17, 2002, phone
(360) 664-6094, TTY (360) 664-6178, e-mail
fernaAX @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
21, 2002.

Date of Intended Adoption:
2002.

No sooner than May 22,

March 28, 2002

Margaret J. Partlow

for Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0015 How does the WCCC program

determine my family size for eligibility? (Fhe-WcECpro-

gram-determines)) We determine your family size by review-
ing those individuals who live together in the same household

as follows:

We count the following
individuals as part of the
family for WCCC eligibil-

(1) If you are:

ity:
(a) A single parent, includ- | You and your ((ehildéreny))
ing a minor parent living children.

independently;

(b) Unmarried parents
((that)) who have at least
one mutual child;

Both parents and all their
children living in the house-
hold.
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(©) A consumer as defined in
WAC 388-290-0005(2)(c)

through (i) and you are not

financially responsible for

the ((chidéren))) children;

Only the ((ehitd¢reny)) chil-
dren are counted as the
WCCC family. The
((chitdren))) children and
((histher)) their income ((is-
| for WOCC elisibil

ty)) are counted.

(g) A minor parent with
children and live with a par-
ent/guardian;

Only the minor parent and
((the)) their children.

(h) A family member((s))
who ((are)) is temporarily
out of the household
because of employment
requirements, such as the

((Fhis)) The absent individ-

ual ((as-part-ofthe-house-
held)) , the children, and the

other parent if it is a two-
parent family. Al] other

military ((¢aH-etherfamily- | family rules in this section
rules-in-this-sectionapphy))). | apply.

(2) If your household We count the following
includes: individuals as part of the

family for WCCC eligibil-
ity:

(a) Eighteen year old sib-
lings of the children requir-
ing care who are enrolled in
((eppreved)) secondary edu-
cation or general equiva-
lency diploma (GED) pro-
gram.

The eighteen year olds
(unless they are a parent
themselves), until they turn
nineteen((;)) or complete
((HS/GED)) high
school/GED, whichever
comes first. All other family
rules in this section apply.

(b) Siblings of the children
requiring care who are up to
twenty-one years of age and
who are participating in ((as-
approved)) program through
the school district’s special
education department under
RCW 28A.155.0202.

The individual participating
in an approved program
through RCW
28A.155.0202 up to twenty-
one years of age((5)) (unless
they are a parent them-

selves). All other family
rules in this section apply.

(¢) Unmarried parents with
no mutual children;

Unmarried parents and their
respective children are
counted as separate WCCC
families.

(d) Married parents;

Both parents and all their
children living in the house-
hold.

(e) Undocumented parents

((¢at-otherfamily-rulesin-
thisseetion-apphy));

((Beth)) Parents and ((al))
children, documented and
undocumented, as long as
the child needing care is a
U.S. citizen or legally resid-

ing in the United States. All

other family rules in this
section apply.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0020 ((When-eanlget)) Are there spe-

cial circumstances that might affect my WCCC ((bene-
fits)) eligibility? (1) ((Pepending-on-your-eircumstanees;of
these-of-your-ehild(ren);)) You might be eligible for WCCC

if you are:

(a) An employee of the same child care facility where
your ((ehid(ren)-is)) children are receiving care and you do
not provide direct care to your own ((ehild(reny)) children
during the time WCCC is requested;

(b) In sanction status for temporary assistance for needy
families (TANF), while you are in an activity needed to
remove the sanction or employment;

(c) A parent in a two-parent family and one parent is not
able or available to provide care for your ((ehidéren))) chil-
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dren while ((ene)) the other is working, looking for work, or
preparing for work;

(i) "Able" means physically((;)) and mentally((;—and
emotionally)) capable of caring for a child in a responsible
manner.

(ii) "Available" means able to provide care when ((they
are)) not participating in an approved work activity under
WAC 388-290-0040, 388-290-0045, ((and)) or 388-290-
0050 during the time ((you-need)) child care is needed.

(d) A married consumer described under WAC 388-290-
00035 (1)(d) through (i). Only you or ((yeurspeuse)) the other
parent must be participating in activities under WAC 388-
290-0040, 388-290-0045, or 388-290-0050.

(2) You might be eligible for WCCC if your ((ehildérery
is)) children are legally residing in the country and ((is)) are:

(a) Less than thirteen years of age; or

(b) ((Fhirteen—years-of age-and)) Less than age nineteen,
and:

(1) ((Has)) Have a verified special need, according to
WAC 388-290-0220; or
(ii) ((Is)) Are under court supervision.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0035 What responsibilities does the
WCCC program staff have? The WCCC program staff are
responsible to:

(1) Allow you to choose your provider as long as they
meet the requirements in WAC 388-290-0125;

(2) Review your chosen in-home/relative provider’s
background information ((beeause-the-department:

200-6160-0r-388-200-0165)).

(3) Authorize payments only to child care providers who
allow you to see your children whenever they are in care;

(4) Only authorize payment when no adult in your
WCCC family is "able or available" to care for your children
(under WAC 388-290-0020).

(5) Inform you of:

(a) Your rights and responsibilities under the WCCC
program at the time of application and eligibility review;

(b) The types of child care providers we can pay;

(c) The community resources that can help you select
child care((;)) when needed; and

(d) Any change in your copayment during the authoriza-
tion period except under WAC 388-290-0120(4).

(6) Respond to you within ten days if you report a change
of circumstance ((whieh)) that affects your WCCC eligibil-
ity((#) or copayment; and

(7) Provide prompt child care payments to your

~ ((Hieensed-or-eertified)) child care provider.
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AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0040 If I receive a temporary assis-

tance for needy families (TANF) grant, ((when-mightl))
what activities must I be involved in to be eligible for
WCCC benefits? If you receive a temporary assistance for
needy families (TANF) grant, you may be eligible for WCCC
benefits for up to sixteen hours maximum per day for your
hours of participation in the following:

(1) (A)) An_approved WorkFirst activity under ((ehap-
ter)) (WAC388-310)) WAC 388-310-0200; _

(2) Employment or self-employment.__We consider
"employment" or "work" to mean engaging in any legal.
income generating activity that is taxable under the United
States Tax Code or that would be taxable with or without a
treaty between an Indian Nation and the United States;

(3) Transportation time between the location of child
care and your place of employment or approved activity;

(4) Up to ten hours per week of study time before or after
regularly scheduled classes or up to three hours of study time
per day when needed to cover time between approved classes
((feryourapproved-aetivity)); and

(3) Up to eight hours per day of sleep time when it is
needed, such as if you work nights and sleep days.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0045 If I don’t get a temporary assis-
tance for needy families (TANF) grant, ((when-might¥))
what activities must I be involved in to be eligible for
WCCC benefits? If you do not receive TANF, you may be
eligible for WCCC benefits for up to sixteen hours maximum
per day for the hours of your participation or enrollment in
the following:

(1) Employment or self-employment under WAC 388-
290-0050._We consider "employment” or "work" to mean

engaging in any legal, income generating activity that is tax-
able under the United States Tax Code or that would be tax-

able with or without a treaty between an Indian Nation and
the United States;

(2) Secondary education or general equivalency diploma
(GED) program if you are age twenty-one or younger.

(3) Same-day job search if you are a TANF applicant;

(4) The food stamp employment and training program
under chapter 388-444 WAC; .

(5) Adult basic education (ABE), English as a second
language (ESL), high school/GED, vocational education, or
job skills training or other program under WAC 388-310-
1000, ((388-31-1650)) 388-310-1050, 388-310-1200, or 388-
310-1800, and you are:

(a) Working:

(i) Twenty or more hours per week; or

(ii) Sixteen or more hours per week in a work study job.
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(b) Participating in the educational program for no
longer than thirty-six months.

(6) WCCC may be approved for activities listed in WAC
388-290-0040 (3) through (5), when needed.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0050 If I am self-employed, can I get
WCCC benefits ((ifFm-self-employed))? You may be eli-
gible for WCCC benefits for up to sixteen hours maximum
per day when you're self-employed.

(1) If you get TANF:

(a) You must have an approved self-employment plan
under ((chapter388-310)) WAC 388-310-1700; and

(b) The amount of WCCC you get for self-employment
is equal to the number of hours in your approved plan.

(2) If you don't get TANF:

(a) During the first six months of your WCCC eligibility,
the number of hours of WCCC you can get will be calculated
based on your self-employment earnings. The number of
hours of WCCC you get is based on whichever is more:

(i) Your work hours reported in your business records; or

(ii) The average number of monthly hours equal to divid-
ing your monthly self-employment income by the federal or
state minimum wage (whichever minimum wage is lower).

(b) After the first six months, the number of hours of
WCCC you can get each month is based on the lesser of sub-
sections (2)(a)(i) or (ii) of this section.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0055 ((Canthe-WECECEC—pregram
autherize-benefits)) If (FPm)) L am not working or in an
approved activity right now,_can I get benefits?

(1) ((Fhe-WCEEprogram)) We can authorize WCCC pay-

ments for up to two weeks when you're waiting to enter an
approved activity under WAC 388-290-0040 or 388-290-
0045.

(2) We can authorize WCCC payments for up to four
weeks if you experience a gap for reasons out of your control
such as a layoff in employment, or approved activity, and:

(a) Your employment, or the approved activity, will
resume within that period; or

(b) Youre looking for another job and you received
WCCC immediately before the gap in employment, or
approved activity.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0095 If I receive temporary assistance
for needy families (TANF) and I am determined eligible
for WCCC, when do my benefits begin? When you receive
TANTF, and are eligible for WCCC, your benefits begin when
your eligible provider (under WAC 388-290-0125) is caring

for your child and you ((heve-begunr-yeur)) are participating
in an approved activity under WAC 388-290-0040.

WSR 02-08-060

AMENDATORY SECTION (Amending WSR 02-01-135,

filed 12/19/01, effective 1/19/02)

WAC 388-290-0105 What is the process for my
WCCC review for reauthorization of my WCCC bene-
fits? (1) You are required to complete a review of your
WCCC benefits ((before-the-end-date-of-yourcurrent- WCECC
eligibility-peried—The- W CCC-program-determines)). We
determine if you are still eligible by:

(a) Requesting on-going eligibility review information
prior to the end date of your current WCCC eligibility period;
and

(b) Reviewing the requested information.

(2) Your WCCC benefits may continue if:

(a) Your review eligibility information is received no
later than ten days after your previous eligibility period ends;

(b) Your provider is eligible for payment under WAC
388-290-0125; and

(c) You are eligible for WCCC.

(3) If you are determined eligible for WCCC benefits
based on your review information, the program will notify
you of continued benefits.

(4) If you provide the requested review information to us
more than ten days beyond your last eligibility period, you
are determined eligible for WCCC and you:

(a) Receive TANF, your benefit ((begin—us)) begins
when:

(i) You ((begin)) are participating in your approved
activity, and

(i1) Your eligible provider (under WAC 388-290-0125)
is caring for your child.

(b) Do not receive TANF, your benefit begin date is the
date your:

(i) Application is date stamped as received or entered
into our automated system as received;

(ii) ((A-pplieationis-entered-into-ourautomated systemas
reeeived:-of

&) Eligible provider (under WAC 388-290-0125) is
caring for your child; ((whicheveris-later)); and

iii) Participation in an approved activity has started.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0120 When doesn’t advance and ade-
quate notice of payment changes apply to me? ((The
WECEECprogram-does)) We do not give you advance and ade-

quate notice in the following circumstances:

(1) You tell ((the-departraent)) us you no longer want
WCCC;

(2) Your whereabouts are unknown to ((the-department))
us;

(3) You are receiving duplicate child care benefits;

(4) Your new authorization period results in a change in
child care benefits;

(5) The location where child care occurs does not meet
requirements under WAC 388-290-0130 (2) or (3); or

(6) ((The-department—determines)) We determine your
in-home/relative provider:

(a) Is not of suitable character and competence;

Proposed
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(b) May cause a risk of harm to your ((ehildren)) chil-
dren based on the provider’s physical((-emetional)) or mental
health; or '

(c) Has been convicted of, or has charges pending for
crimes listed in WAC 388-290-0160 or 388-290-0165.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0125 What child care providers can I
choose under the WCCC program? To receive payment
under the WCCC program, your child care provider must be:

(1) Licensed as required by chapter 74.15 RCW;

(2) Meeting their states licensing regulations, for provid-
ers who care for children in states bordering Washington.
(PSHS—pays)) We pay the lesser of the following to
((Hieensed-or-certified)) qualified child care facilities in bor-
dering states:

(a) The provider’s usual daily rate for that child; or

(b) The DSHS maximum child care subsidy daily rate for
the DSHS region where the child resides.

(3) Exempt from licensing but certified by ((the-depart-
ment)) us, such as:

(a) Tribal child care ((faeility)) facilities that meet the
requirements of tribal law;

(b) Child care facilities on a military installation; ((e%))
and

(c) Child care facilities operated on public school prop-
erty by a school district.

(4) Seasonal day camps that have a contract with us to
provide subsidized child care and are:

(a) Of a duration of three months or less;

(b) Engaged primarily in recreational or educational
activities; and

(c) Accredited by the American Camping Association
(ACA). ‘

(5) An in-home/relative provider meeting the require-
ments in WAC 388-290-0130.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0130 What in-home/relative provid-
ers can I choose under the WCCC program? (1) To be
authorized as an in-home/relative provider under the WCCC
program, your in-home/relative provider must;

(2) Be a U.S. citizen or legally residing in the coun-
try(G))i

(b) Meet the requirements in WAC 388-290-0135 ((and
must:

2))):

(c) Complete and submit a criminal background inquiry
form prescribed by ((&he—depaﬁmem)) us; and

((
388-290-0140-C3)er{4)-

(d) Be one of the following adult relatives providing care
in the home of either the child or the relative((s

€2)):
(i) An adult sibling living outside the child’s home;
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() (i) An extended tribal family member under
chapter 74.15 RCW; or

((¢e))) (iii) A grandparent, aunt, uncle, or great-grandpar-
ent, great-aunt or great-uncle.

((Y)) (2) A nonrelative provider may be an adult friend
or neighbor and must provide care in the child’s own home.

((4))) (3) The in-home/relative provider may not be;

(a) The child’s biological, adoptive((;)) or step-parent;

(b) The child’s legal guardian or the guardian’s spouse; or

(c) Another_adult acting in loco parentis or that adult’s
spouse.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0135 When I choose an in-home/rela-
tive provider, what information must I submit to receive
WCCC benefits? When you choose in-home/relative child
care, you must submit the following and complete certain
forms:

(1) The in-home/relative child care provider’s name and
address; ((and))

(2) A copy of the provider’s valid Social Security (Num-
ber)) card and photo identification to ((the-department)) us;

(3) A completed background inquiry application; and

(4) A completed form ((whieh)) that makes the following
assurances:

(a) The provider is:

(i) Of suitable character and competence;

(ii) Of sufficient physical((—emetioral;)) and mental
health to meet the needs of the ((ehild)) children in care. If
requested by ((the-department;—the-parent{s})) us, you must
provide written evidence that the in-home child care provider
of ((the-parent’s)) your choice is of sufficient physical((;-eme-
tienal;)) and mental health to be a safe child care provider;

(iii) Able to work with the ((ehild)) children without
using corporal punishment or psychological abuse;

(iv) Able to accept and follow instructions;

(v) Able to maintain personal cleanliness; and

(vi) Prompt and regular in job attendance.

(b) The ((ehild-is)) children are current on the immuniza-
tion schedule as described in the National Immunization
Guidelines, developed by the American Academy of Pediat-
rics and the Advisory Committee on Immunization Practices;

(c) The home where care is provided is safe for the care
of the ((¢hHd:-and)) children;

(d) The in-home/relative child care provider is informed
about basic health practices, prevention and control of infec-
tious disease, immunizations, and home and physical pre-
mises safety relevant to the care of the ((ehild:)) children; and

(e) ((As-the-WECC-consumer;—you-witl-instruet)) You
have instructed the in-home/relative child care provider that
((hefshe)) they will have the following responsibilities:

(i) Provide constant care and supervision of the ((ekild))
children throughout the arranged time of care in accordance
with the needs of the ((ehild)) children; and

(ii) Provide developmentally appropriate activities for
the ((ehild)) children.
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AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0190 What does the WCCC program
pay for and when can the program pay more? (1) (Fhe
WCCCprogram-pays)) We pay for:

(a) Basic child care hours, either full day, half day or
hourly:

(i) A full day of child care is authorized to licensed/cer-
tified facilities and seasonal day camps that have contracted
with us to provide subsidized child care when care is needed
for five or more hours per day;

"(ii) A half day of child care is authorized to licensed/cer-
tified facilities and seasonal day camps that have contracted
with us to provide subsidized child care when care is needed
for less than five hours per day; and

(ii1) Hourly child care is authorized when the provider is
an in-home/relative.

(b) A registration fee (under WAC 388-290-0245);

(c) An activity fee (under WAC 388-290-0245);

(d) Care for nonstandard hours (under WAC 388-290-
0210 and 388-290-0215);

(e) An infant bonus (under WAC 388-290-0250); and

(f) Special needs care when the child has a documented
need for higher level of care (under WAC 388-290-0220,
388-290-0225, 388-290-0230, and 388-290-0235).

(2) We pay more than the basic child care subsidy daily
rate if:

(a) Care is not available at ((the- BDSHS)) our daily rate
within a reasonable distance, then the provider’s usual daily
rate is authorized; or

(b) Care is over ten hours per day, then an additional
amount of care is authorized.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0200 What daily rates does DSHS pay
for child care in a licensed or certified child care center or
DSHS contracted seasonal day camps? (BSHS-pays)) We
pay the lesser of the following to a licensed or certified child
care center or a seasonal day camp that has a contract with us
to provide subsidized child care:

(1) The provider’s usual daily rate for that child; or

(2) The DSHS maximum child care subsidy daily rate for
that child as listed in the following table.

Infants  Toddlers  Preschool School-age
(Birth - 11 (12-29 (30mos.-5 (5-12yrs)

mos.) mos.) yrs)
Region1  Full-Day $24.32 $20.45 $19.32 $18.18
Half-Day $12.16 $10.23 $9.66 $9.09
Region 2 Full-Day $24.55 $20.50 $19.00 $16.82
Half-Day $12.27 $10.25 $9.50 $8.41
Region3  Full-Day $32.50 $27.09 $23.41 $22.73
Half-Day $16.25 $13.55 $11.70 $11.36
Region4  Full-Day $37.82 $31.59 $26.50 $23.86
Half-Day $18.91 $15.80 $13.25 $11.93
Region5  Full-Day $27.73 $23.86 $21.00 318.64
$13.86 $11.93 $10.50 $9.32

Half-Day
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Infants  Toddlers  Preschool School-age
(Birth - 11 (12-29 (30mos. -5 (5-12yrs)
mos.) mos.) yrs)
Region6  Full-Day $27.27 $23.41 $20.45 $20.00
Half-Day $13.64 $11.70 $10.23 $10.00

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0205 What daily rates does DSHS pay
for child care in a licensed or certified family child care
home? ((BSHS-pays)) (1) We pay the lesser of the following
to a licensed or certified family child care ((eenter)) home:

(D)) (a) The provider’s usual daily rate for that child; or

((2))) (b) The DSHS maximum child care subsidy daily
rate for that child as listed in the following table.

Infants  Toddlers  Preschool School-age

(Birth - 11 (12-29 (30mos.-5 (5-12 yrs)
mos.) mos.) yrs)

Region1  Full-Day $20.00 $18.00 $18.00 $16.00
Half-Day $10.00 $9.00 $9.00 $8.00

Region2 Full-Day  $2000  $19.00 $17.00  $17.00
Half-Day $10.00 $9.50 $8.50 $8.50

Region3  Full-Day $29.00 $25.00 $22.00 $20.00
Half-Day $14.50 $12.50 $11.00 $10.00

Region4  Full-Day $30.00 $29.67 $25.00 $24.00
Half-Day $15.00 $14.83 $12.50 $12.00

Region5  Full-Day $22.00 $20.00 $19.00 $17.00
Half-Day $11.00 $10.00 $9.50 $8.50

Region6 Full-Day  $22.00  $20.00 $2000  $19.00
Half-Day $11.00 $10.00 $10.00 $9.50

(2) The family child care home WAC 388-155-010

allows providers to provide care to children within a birth
through eleven years of age range exclusively. In order for a
family home provider to provide care for a twelve-year-old or
older c¢hild, the provider must obtain a child specific and
time-limited waiver from their child care licensor.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0225 What is the DSHS child care
subsidy daily rate for children with special needs in a
licensed or certified child care center or DSHS contracted
seasonal day camp? ((BSHS-sutherizes)) We authorize spe-
cial needs daily rates to licensed or certified child care centers
or seasonal day camps that have contracts with us to provide
subsidized child care under WAC 388-290-0200 and which-
ever of the following is greater:

(1) The provider’s reasonable documented additional
cost associated with the care of the child; or

(2) The daily rate listed in the table below.

Infants  Toddlers Preschool School-age
(Birth - 11 (12-29 (30mos. -5 (5-12 yrs)

mos.) mos.) yrs)
Region 1  Full-Day $7.30 $6.14 $5.80 $5.45
Half-Day $3.65 $3.07 $2.90 $2.73
Region2  Full-Day $7.36 $6.15 $5.70 - $5.05
Half-Day $3.68 $3.08 $2.85 $2.52
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Infants  Toddlers Preschool School-age
(Birth - 11 (12-29 (30mos.-5 (5-12yrs)

mos.) mos.) yrs)
Region 3  Full-Day $9.75 $8.13 $7.02 $6.82
Half-Day 34.88 $4.06 $3.51 $3.41
Region 4  Full-Day $11.35 $9.48 $7.95 $7.16
Half-Day $5.67 $4.74 $3.98 $3.58
Region5  Full-Day $8.32 $7.16 $6.30 $5.59
Half-Day $4.16 $3.58 $3.15 $2.80
Region 6  Full-Day $8.18 $7.02 $6.14 $6.00
Half-Day $4.09 $3.51 $3.07 $3.00

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0230 What is the DSHS child care
subsidy daily rate for children with special needs in a
licensed or certified family child care home? (BSHS
autherizes)) (1) We authorize special needs daily rates to
licensed or certified family child care ((eenters)) homes
under WAC 388-290-0205 and whichever of the following is
greater:

((9)) (a) The provider’s reasonable documented addi-
tional cost associated with the care of the child; or

(())) (b) The daily rate listed in the table below.

Infants Toddlers  Preschool School-age

(Birth-11  (12-29 (30mos.-5 (5-12yrs)
mos.) mos.) yrs)

Region 1 Full-Day $6.00 $5.40 $5.40 $4.80
Half-Day $3.00 $2.70 $2.70 $2.40

Region2  Full-Day $6.00 $5.70 $5.10 $5.10
Half-Day $3.00 $2.85 $2.55 $2.55

Region 3  Full-Day $8.70 $7.50 $6.60 $6.00
Half-Day $4.35 $3.75 $3.30 $3.00

Region 4  Full-Day $9.00 . $8.90 $7.50 $7.20
Half-Day $4.50 $4.45 $3.75 $3.60

Region 5  Full-Day $6.60 $6.00 $5.70 $5.10
Half-Day $3.30 $3.00 $2.85 $2.55

Region 6  Full-Day $6.60 $6.00 $6.00 $5.70
Half-Day $3.30 $3.00 $3.00 $2.85

(2) The family child care home WAC 388-155-010
allows providers to provide care to children within a birth
through eleven years of age range exclusively. In order for a
family home provider to provide care for a twelve-year-old or

older child, the provider must obtain a child specific and
time-limited waiver from their child care licensor.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0240 What is the DSHS child care
subsidy rate for in-home/relative child care and how is it
paid? (1) When you employ an in-home/relative provider,
the maximum ((the-W-CEC-program-pays)) we pay for child
care ((provided-byanin-hemefrelative-provider)) is the lesser

of the following:

(a) Two dollars and six cents per hour for the child who
needs the greatest number of hours of care and one dollar and
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three cents per hour for the care of each additional child in the
family; or

(b) The provider’s usual ((datly)) hourly rate for that
care.

(2) ((The W.CCEcpregram)) We may pay above the max-
imum ((datly)) hourly rate for children who have special
needs under WAC 388-290-0235.

(3) When care is provided by an in-home/relative pro-
vider, ((the-W-CCC-programs-pays)) we pay benefits directly
to you, defined as the consumer((;-whe-is-defined)) in WAC
388-290-0005((—We-censider-the-consumer-the-employerof
the-child-eare-provider)).

(4) On all payments ((BSHS-makes)) we make toward
the cost of in-home/relative child care, (BSHS-pays)) when
appropriate we pay the employer’s share, on behalf of the cli-
ent, of:

(a) Social Security and Medicare taxes (FICA);

(b) (Medicaretaxes;

{e))) Federal Unemployment Taxes (FUTA); and

((¢)) (c) State unemployment taxes (SUTA) when
applicable.

(5) On all payments ((BSHS-makes)) we make toward
the cost of in-home/relative child care ((DSHS-withholds-the
followingtaxes:

¢a))) we withhold Medicare taxes and Social Security
taxes (FICA) up to the wage base limit((;end

by Medicare-taxes)).

(6) If an in-home/relative child care provider receives
less than ((ene-thousand-one-hundred-dolars)) the wage base
limit per family in a calendar year, (BSHS-refunds)) we
refund all withheld taxes to the provider.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0245 When can the WCCC program
authorize payment of fees for registration ((and/er-speeial
aetivities))? (1) ((The-WECECprogram—pays)) We pay
licensed or certified child care providers and seasonal day
camps that have contracts with us to provide subsidized child
care a registration fee once per calendar year of fifty dollars
per child or the provider’s usual fee, whichever is less only if
the fees are:

(a) Required of all parents whose ((ehild¢ren))) children
are in care with that provider; and

(b) Needed to maintain the child care arrangement.

((¢6))) (2) The registration fee may be authorized more
than once per calendar year when:

((6})) (a) There is a break in your child care services
((with-the-same-providerof)) for more than sixty days and the
provider’s usual policy is to charge an additional registration
fee when there is a break in care; or

((aD)) (b) The ((ehildéreny)) children change child care
providers and the new provider meets subsection (1)(a) and
(b) of this section.

((€2))) (3) The WCCC program pays licensed or certified
child care providers a monthly activity fee of twenty dollars
per child or the provider’s actual cost for the activity, which-
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ever is less only if the fees meet the conditions in ((subsee-
tions)) subsection (1)(a) and (b) of this section.

AMENDATORY SECTION (Amending WSR 02-01-135,
filed 12/19/01, effective 1/19/02)

WAC 388-290-0270 What is a WCCC overpayment
and when might I have one? (1) A WCCC overpayment:

(a) Occurs when ((a-consumet)) you or a provider has
received benefits or payment ((whieh)) that you or they are
not eligible to receive;

(b) Is written by ((WEeEEC-staff)) us and expected to be
paid back by ((either-the-eonsumer-)) you or the provider.

(2) ((Fhe—-WCCC-program—establishes)) We establish
WCCC overpayments, regardless of whether you are a cur-
rent or past WCCC consumer, when we made payment for
WCCC benefits and:

(a) You are no longer eligible or you are eligible for a

smaller amount of care((—The-overpayment-will-startfrom

ble));

(b) You knowingly fail to report information to ((the
department)) us that affects the amount of WCCC you are eli-
gible for; or

(c) You do not have attendance records and((fex)) pay-
ment receipts to support the amount you billed ((the-depart-
ment)) us for in-home/relative care.

(3) When setting up an overpayment, we reduce the
WCCC overpayment by the amount of the WCCC underpay-
ment when applicable.

(4) In areas not covered by this section, (WEEC—<en-
sumers)) you are subject to chapter 388-410 WAC (Benefit
erTors).

(5) We set up overpayments starting the date that we
paid for WCCC when you were not eligible or eligible for a
lesser amount of care.

(6) ((Fhe—WECECC—program—recovers)) We establish
WCCC overpayments ((frem)) for licensed/certified child
care providers and contracted seasonal day camps, when:

(a) The provider receives payment for WCCC services
not provided;

(b) The provider does not have attendance records that
support the billing; .

(c) We pay the provider more than they are eligible to
bill; or

(d) The provider receives payment from ((BSHS)) us
and the provider is not eligible based on WAC 388-290-0125.
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PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed April 3, 2002, 10:33 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 99-
09-027.

WSR 02-08-081

Title of Rule: Customer information rules, WAC 480-
120-201 through 480-120-209 and WAC 480-120-211
through 480-120-216. The proposed rules would consider
the use of information made available to telecommunications
companies by customers solely by virtue of the customer-
company relationship.

Purpose: The proposed rules would clarify the extent to
which customer information may be used by telecommunica-
tions companies; establish notice requirements; establish
operational requirements for customer approval mechanisms;
establish requirements for confirmation of customer approval
for the use of customer information; and limit the use, under
some circumstances, of subscriber list information. The pro-
posed rules would replace the current rules on this topic:
WAC 480-120-144 and 480-120-151 through 480-120-154.

Other Identifying Information: Docket UT-990146,
Customer privacy notification rules. This is the second CR-
102 proposal in this docket. The first covered general rules
and was adopted at WSR 01-15-022. Another proposal will
be filed that will address remaining rules.

Statutory Authority for Adoption: RCW 80.01.040 and
80.04.160.

Summary: See Explanation of Rule below.

Name of Agency Personnel Responsible for Drafting:
Robert Shirley, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504-7250, (360) 664-1292; Implementation
and Enforcement: Carole J. Washburn, Secretary, 1300
South Evergreen Park Drive S.W., Olympia, WA 98504-
7250, (360) 664-1174.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule concerns the use of customer information
made available to telecommunications companies by custom-
ers solely by virtue of the customer-carrier relationship. Its
purpose is to clarify the uses of the information and the
approval, or lack of approval, that must be given by the cus-
tomer to the company before the information is used.

The anticipated effect is to permit the use of call detail
information (e.g., whom you call and when and where you
call) only with affirmative approval of a customer (so-called
"opt-in" approval). Other, less personal information (e.g.,
whether customer subscribes to one line or two) may be used
by companies or entities under common control of or with a
telecommunications company after annual notice and oppor-
tunity to "opt-out” (i.e., disapprove) the use of that less per-
sonal information. Customers will be in a position to control
the use of certain very private information and some less pri-
vate information, while companies will be in a position to
conduct the day-to-day operations of their business and use,
with the approval of the customer, certain information that
may be useful in marketing telecommunications-related ser-
vices and other products and services.

The proposed rules would clarify permitted and not per-
mitted uses of customer information that has been rendered
uncertain by a decision of the 10th Circuit Court of Appeals
and a revision of the FCC’s rules on this topic. For example,
a recent action by one company to use opt-out approval

Proposed
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where current rules require opt-in approval resulted in sub-
stantial confusion among customers.

Proposal Changes the Following Existing Rules: The
proposal would permit customers to opt-out of the use of cer-
tain private account information by their telecommunications
company. Federal law, 47 U.S.C. § 222, requires customer
approval before certain customer information may be used by
a company for other than day-to-day operations. The pro-
posed rules replace WAC 480-120-151 through 480-120-
154, which did not permit customers to opt-out of certain
uses under certain circumstances. Call detail information that
once was permitted to be used without affirmative approval
and without an opportunity to opt-out under some circum-
stances, will now require affirmative, opt-in approval before
it can be used.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Introduction: In 1999, the Washington Utilities and
Transportation Commission (commission) initiated a review

of the rules in chapter 480-120 WAC regarding telecommu- *

nications companies. The commission initiated this review in
Docket No. UT-990146 pursuant to Executive Order 97-02,
which requires agencies to review existing rules for readabil-
ity and content with attention being paid to clarity, intent,
statutory authority, need, effectiveness, efficiency, coordina-
tion, cost, and fairness. The commission also undertook this
review to ensure that its rules reflect and support an open,
competitive industry structure, because both state and federal
legal barriers to telecommunications competition were
removed in the mid-1990s. The commission also conducted
a general revision of the rules to analyze whether they pro-
vided the results that they were originally intended to achieve
and whether the rules are consistent with laws and with
appropriate and lawful policies. New rules were added to
ensure clear communication of policies, processes, and pro-
cedures or to provide complete information important to reg-
ulated companies and the customers they serve.

Over the last three years, the commission has circulated
multiple rounds of draft rules and held many workshops with
stakeholders to discuss draft rule language, receive com-
ments, and explore options. The commission's regulation of
the telecommunications industry is economic regulation, and
at every stage of the process, the economic impact of poten-
tial rule changes was an integral part of the commission's
analysis. In addition, the commission on two occasions
asked stakeholders to provide information on the economic
impact of potential rule provisions for use in preparing a
small business economic impact statement (SBEIS). An
SBEIS is intended to evaluate any disproportionate impacts
of the rule making on small businesses.

2. Regulatory Fairness Act Requirements: Administra-
tive rules implemented by state agencies can have a dispro-
portionate impact on small businesses, compared to large
business, simply because of the size of those businesses. This
disproportionate impact may affect competition, innovation,
employment, economic growth, and threaten the very exist-
ence of some small businesses. Thus, the Regulatory Fair-
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ness Act, chapter 19.85 RCW, was enacted with the intent of
reducing any disproportionate impact of state administrative
rules on small businesses.

The Regulatory Fairness Act requires agencies to pre-
pare an SBEIS if the proposed rule will impose "more than
minor costs on businesses in an industry.” An agency must
then compare the costs of compliance with the proposed rule
for large and small businesses within an industry, and then
consider how to mitigate any disproportionate impact on
small businesses. A business is categorized as "small" under
the Regulatory Fairness Act if the business employs fifty or
fewer employees.

3. Background: Pursuant to chapter 19.85 RCW, staff
determined that it was necessary to prepare an SBEIS for
revisions to the rules in Docket No. UT-990146, as the pro-
posed rules may impose more than minor costs on telecom-
munications companies operating in Washington state. How-
ever, almost all telecommunications companies operating in
Washington state are not "small” businesses as defined by the
Regulatory Fairness Act. Under the telecommunications
laws, specifically RCW 80.04.350, a telecommunications
company is considered to be "small" if it serves fewer than
2% of the state's access lines, i.e., fewer than about 80,000
access lines. Even a small telecommunications company typ-
ically has more than the fifty employees that define a "small
business” under the Regulatory Fairness Act.

Because the commission engages in economic regulation
of the telecommunications industry, the economic impact of
its regulation is integrated directly into its decision process.
The statutory objective of the agency is to ensure that tele-
communications companies offer service at prices and terms
that are fair, just, reasonable, and sufficient. These terms,
taken together, have come to mean that the commission must
provide regulated companies with a reasonable opportunity
to earn a fair profit on their business. Rates for regulated ser-
vices are based on costs and reasonable profit, so require-
ments that increase costs for the regulated company can ulti-
mately lead to increased rates by that company. The ultimate
impact of changes in regulations therefore falls on the cus-
tomers of the regulated company more than on the regulated
company itself.

Few telecommunications companies are small busi-
nesses, and the commission's regulations primarily take the
form of economic regulation. As a result of these two factors,
the principal impact of commission regulations on small
business is indirect, through the rates that small businesses
pay to large telecommunications companies. Small busi-
nesses are generally not affected directly by the commission's
regulations. Rather, as customers of the telecommunications
companies, small businesses are affected if the commission's
rules cause a telecommunications company to change its
rates, offer different services, or change the quality of its ser-
vices.

Because of this large indirect effect on small businesses
as customers of regulated telecommunications companies,
traditional mitigation approaches to minimize disproportion-
ate impact on small businesses are frequently not meaningful.

4. Study Procedure: The commission considered the
economic impact of potential changes to the telecommunica-
tions industry rules as an integral part of its review of the
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rules themselves. In each round of written and oral com-
ments by stakeholders, economic factors were central to the
public interest considerations being argued.

In addition, the commission specifically solicited input
on economic impacts at two points during the rule review
process. The commission circulated an SBEIS questionnaire
in March 2001 on draft rules to require customer credits for
service quality performance problems. The commission
received responses from Qwest, Verizon, and WCI Cable,
none of whom are small businesses. WCI Cable said the
rules would have no economic impact. Verizon said that the
draft rules would cause it to incur expenses of $3.7 million to
hire, train, and equip additional staff to improve service per-
formance and cause it to incur lower revenues of $4.5 million
per year in the form of service quality credits. Qwest said the
draft rule would result in lower revenues of $1.5 million due
to service quality credits. Qwest was unable to quantify the
cost of some components of the draft rules and identified
minor tariff revision and customer notification costs.

The commission modified the service performance rules
in response to concerns raised by Verizon, Qwest, and other
stakeholders. The proposed rules still require customer cred-
its when customers receive inadequate service, but the stan-
dards better match the operating practices of the regulated
companies. Even at the cost levels identified by Qwest and
Verizon, however, the increased expenses and reduced reve-
nues are well under 1% of the companies’ revenues.

The commission issued a second SBEIS questionnaire in
August 2001 soliciting input on the economic impact of all
the rules being revised in chapter 480-120 WAC. The com-
mission used an interactive survey form on its web site to
make it easier for companies to submit cost data. Paper cop-
ies were accepted as well. The interactive SBEIS web site
accepted submissions from August 24, 2001, through
November 7, 2001, and again from February 14, 2002,
through March 7, 2001 [2002]. The commission received a
single response from a company that provides specialized E-
911 services. The respondent said that the rules, as revised,
would have no economic impact on its business.

It may be that companies did not respond either because
they were not small businesses or because, under the cost-
based methods used by the commission to set prices, any
impact of the rules would not ultimately be borne by the com-
pany itself.

This SBEIS is based primarily on the commission’s
knowledge of the telecommunications industry and the pol-
icy-oriented comments of stakeholders in various workshops
and written filings. :

5. Conclusion: As the section-by-section analysis below
shows, the economic impact of the proposed rule revisions is
generally not significant for telecommunications companies
in general or for small business telecommunications compa-
nies in particular. The proposed revisions make the telecom-
munications rules clearer and more consistent, which makes
it easier for companies to comply with the rules. Outdated
and monopoly-oriented provisions are eliminated or modern-
ized. Some rules will result in additional costs for compa-
nies, but these are not significant.
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Section-by-Section Analysis of Economic Impact of Pro-
posed Revisions
Chapter 480-120 WAC - Telecommunications Operations

PART I. GENERAL RULES

480-120-011 Application of
rules.

No substantive change. No eco-
nomic impact.

480-120-015 Exemptions from
rules in chapter 480-120 WAC.

No substantive change. No eco-
nomic impact.

480-120-016 Additional
requirements.

No substantive change. No eco-
nomic impact.

PROPOSED

480-120-017 Severability.

No substantive change. No eco-
nomic impact.

480-120-019 Telecommunica-
tions performance require-
ments— Enforcement.

The proposed change eliminates
vague standards that could create
uncertainty about compliance for
regulated companies. This may
reduce legal costs for regulated com-
panies, and the benefit would be rela-
tively more for small businesses.

480-120-021 Definitions.

Any substantive effect of a change in
definition is analyzed with the sub-
stantive rule itself.

480-120-026 Tariffs and price | No change.
lists.
480-120-028 Registration. No change.

480-120-061 Refusing service.

The rule clarifies the circumstances
in which a telecommunications com-
pany is required to provide service.
The clarification reduces compliance
costs. Since compliance costs are a
disproportionate burden on small
businesses, the changes to this rule
will benefit small businesses more
than other businesses.

PART II. ESTABLISHING
SERVICE AND CREDIT

480-120-102 Service offered.

No substantive change. No eco-
nomic impact.

480-120-103 Local calling
areas.

No substantive change. No eco-
nomic impact.

480-120-104 Application for
service.

The changes provide more specific
requirements for filing applications
for new service. The specific
requirements are consistent with
existing installation practices of most
telecommunications companies, so
there will be no economic impact.
However, some telecommunications
companies may be providing slower
service than the proposed rule would
allow. These companies may incur
additional costs to improve their ser-
vice delivery ability.

Small telephone companies are as
quick, or quicker, at installing new
service. Therefore the costimpact of
this rule change, if any, will dispro-
portionately fall on any large busi-
nesses that have relatively slow
installation performance.

Proposed
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480-120-105 Availability of
information to consumers.

The proposed change requires com-
panies to mail new customers infor-
mation about the services they have
ordered. Most companies already do
this, and for those companies there
will be no impact from the require-
ment.

For a company that is not mailing
information to new customers, the
proposed rule will cause them to
incur the cost of printing and mailing
the information. These costs may be
offset if the information causes cus-
tomers to make fewer customer ser-
vice calls, fail to understand and
comply with a company’s service
terms, or request a free copy of the
company’s tariff or price list.

Any such costs will probably be dis-
proportionately large if the company
is a small business, because printing
and postage can be purchased more
economically in large quantities.
The commission was unable to iden-
tify any mitigation measures that
would preserve customer protections.
However, the commission eliminated
some information elements that were
included in earlier drafts, because
companies said these would be more
costly to include.

480-120-107 Company perfor-
mance standards for installation
or activation of access lines.

Subsection (1)(a) eliminates an
uncertainty about whether companies
could use above-standard perfor-
mance in one exchange to offset
below-standard in another exchange.
The uncertainty is eliminated to the
advantage of the regulated compa-
nies. This would reduce compliance
costs, particularly for large compa-
nies that have a mix of rural and
urban exchanges.

Subsection (1)(b) is not a substantive
change.

Subsection (1)(c) is a new require-
ment to complete all access line
orders within one hundred eighty
days. Companies rarely take longer
than one hundred eighty days to com-
plete an order, but this requirement
could increase costs for a company
that would otherwise take longer.
Subsection (2) clarifies the method of
counting violations. 1t is not a sub-
stantive change.

Subsection (3) provides for excep-
tions. Itis not a substantive change.
Subsection (4) exempts competitive
local exchange companies, who are
currently subject to the rule. This
mitigation reduces compliance costs
for both small and large competitive
companies.

Proposed
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480-120-108 Installation and
activation credits.

This rule requires companies to offer
credits to customers when service is
not installed by the promised date. It
exempts any service that is subject to
effective competition. It provides
two methods that a company can use
to calculate the credit.

The rule will impose economic costs
on any company that does not install
service on time. This will be in the
form of either reduced revenues, due
to application of the credits, or
increased expenses to meet commit-
ments.

The indirect impact on small busi-
nesses, as telephone customers, is to
lower costs. Fewer order commit-
ments will be missed, and in those
cases where a commitment is missed -
the customer will receive a credit on
its telephone bill.

Small telecommunications compa-
nies generally have better service
performance than large telecommu-
nications companies. Thus the eco-
nomic cost, if any, of compliance will
be less for small business.

480-120-109 Missed appoint-
ment credits.

This rule requires companies to offer
credits to customers when the com-
pany does not keep an installation or
repair appointment.

The rule will impose economic costs
on any company that does not keep
appointments. This will be in the
form of either reduced revenues, due
to application of the credits, or
increased expenses to employ
enough technicians to keep appoint-
ments.

The indirect impact on small busi-
nesses, as telephone customers, is to
lower costs. Fewer appointments
will be missed, and in those cases
where an appointment is missed the
customer will receive a credit on its
telephone bill.

Small telecommunications compa-
nies generally have better service
performance than large telecommu-
nications companies. Thus the eco-
nomic cost, if any, of compliance will
be less for small business.

480-120-112 Company perfor-
mance for orders for nonbasic
services.

This rule requires companies to com-
plete orders for nonbasic services
within one hundred eighty days.’
Companies rarely take longer than
one hundred eighty days to complete
an order, but this requirement could
increase costs for a company that
would otherwise take longer.
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The indirect impact on small busi-
nesses, as telephone customers, is to

‘lower costs. Nonbasic services

include business access lines beyond
two lines and data services typically
used by small business. More timely
installation of these services would
allow businesses to have telecommu-
nications services necessary for their
operation.

Small telecommunications compa-
nies generally have better service
performance than large telecommu-
nications companies. Thus the eco-
nomic cost, if any, of compliance will
be less for small business telecom-
munications companies.

480-120-122a Establishment of
establishing credit—Residen-
tial services.

The proposed changes clarify
requirements for companies to
require deposits and manage their
risk of uncollectible accounts. Doing
so reduces compliance costs, particu-
larly for small business telecommu-
nications companies.

The proposed rule says companies
cannot use credit reports as the basis
to require deposits for basic local ser-
vice. The existing rule also has this
prohibition, so there is no economic
impact.

The proposed rule clarifies that com-
panies cannot use a customer's long-
distance payment history as a basis
for requiring a deposit for basic local
service. This clarification could
result in increased costs or lower rev-
enues for some companies, if they are
requiring deposits based on long-dis-
tance charges.

The overall economic effect of the
proposed changes is negligible.

480-120-122b Establishment of
establishing credit—Residen-
tial services.

The proposed changes clarify
requirements for companies to
require deposits and manage their
risk of uncollectible accounts. Doing
so reduces compliance costs, particu-
larly for small business telecommu-
nications companies.

The proposed rule says companies
cannot use credit reports as the basis
to require deposits for basic local ser-
vice. The existing rule also has this
prohibition, so there is no economic
impact.

The proposed rule clarifies that com-
panies cannot use a customer's long-
distance payment history as a basis
for requiring a deposit for basic local
service. This clarification could
result in increased costs or lower rev-
enues for some companies, if they are
requiring deposits based on long-dis-
tance charges.

The overall economic impact of the
proposed changes is negligible.
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480-120-123 Establishment of
establishing credit—Business
services.

No substantive change. No eco-
nomic impact.

480-120-124 Guarantee in lieu
of deposit.

No substantive change. No eco-
nomic impact.

480-120-125 Deposit or secu-
rity—Telecommunications
resellers.

No substantive change. No eco-
nomic impact.

480-120-127 Protection of cus-
tomer prepayments.

No substantive change. No eco-
nomic impact.

480-120-128 Deposit adminis-
tration.

The proposed changes clarify
requirements without making sub-
stantive changes.

The type of treasury bill used in cal-
culating the interest rate on deposits
is changed, due to a change by the
federal government in the types of
bills issued. The method of calcula-
tion is unchanged, and companies’
deposit interest expenses are
expected to have virtually no change.

480-120-132 Business offices.

No substantive change. No eco-
nomic impact.

480-120-133 Response time for
calls to business office or repair
center.

The proposed rule would establish
standards for how long a company
could keep a customer on hold during
a customer service or repair call. The
new standards are more specific than
the existing standard, which applies
to repair calls but not customer ser-
vice calls.

The proposed standards are consis-
tent with answer time standards used
by the industry itself. As aresult,
there is no economic impact from the
proposed rule.

Small business telecommunications
companies often do not use auto-
mated call handling systemis. The
commission included an alternative
performance standard in subsection
(3) to accommodate these companies.

480-120-145 Extending ser-
vice.

No substantive change. No eco-
nomic impact.

480-120-146 Changing service
providers from one local
exchange company to another.

The proposed rule clarifies responsi-
bilities when a customer changes
from one local telephone company to
another local telephone company.

To comply with this rule, a company
must communicate with another
company during the transition of a
customer's service. This could result
in minor costs to disconnect service.
Since any cost would be based on the
number of disconnection orders,
there is no disproportionate impact
on small business.

Proposed
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480-120-147 Changes in local
exchange and intrastate toll ser-
vices.

There is no substantive change to the
existing requirements for verification
of customer orders before changing
local or long-distance providers.
Subsection (7) provides an exception
when a company is changing custom-
ers’ service as a result of a corporate
merger, acquisition, or transfer of
customer base. Companies currently
must seek a waiver of the rule in
these circumstances. Incorporating
the exception into rule means that
companies will no longer incur costs
to file a waiver petition and will not
have to wait for the commission to
review and approve the petition.

By eliminating a filing requirement,
the cost savings resulting from sub-
section (7) will disproportionately
benefit small business telecommuni-
cations companies. This is because
costs of regulatory filings are higher,
on a per-revenue or per-customer
basis, for small business.

PART Il1l. PAYMENTS AND
DISPUTES

480-120-161 Form of bills.

No substantive change. No eco-
nomic impact.

480-120-162 Cash and urgent
payments.

No substantive change. No eco-
nomic impact.

480-120-163 Refunding for
overcharge.

No substantive change. No eco-
nomic impact.

480-120-164 Prorata credifs.

The proposed rule requires compa-
nies to provide credits if a service is
unavailable for more than twenty-
four hours.

Most companies already provide
credits in this circumstance. Those
that do not will incur costs to modify
their billing or accounting systems to
track the credits and will incur
reduced revenues by the amount of
the credits.

Small business telephone companies
generally have better service perfor-
mance than large business telephone
companies, so they would pay fewer
credits on a per-customer or per-reve-
nue basis. However, if a small busi-
ness has to modify its systems to
track the credits, the costs of these
modifications would be higher on a
per-customer or per-revenue basis.
The commission did not identify any
mitigation provisions that would still
protect customers, including small
business customers, from having to
pay for service not received.

480-120-165 Complaints and
disputes.

No substantive change. No eco-
nomic impact.

480-120-166 Customer com-
plaints.

The proposed rule incorporates exist-
ing practices and policies into rule.
There is no substantive change in the
requirements and no economic
impact.

Proposed
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480-120-167 Company respon-
sibility.

The proposed rule clarifies responst-
bility when an informal complaint
involves more than one company.
The economic impact is to reduce
costs, but by a negligible amount.
Since costs would be incurred on a
per-customer basis, the effect on
small business is proportionate to the
effect on large business.

PART IV. DISCONTINUING
AND RESTORING SERVICE

480-120-171 Discontinuing
service—Customer requested.

No substantive change. No eco-
nomic impact.

480-120-172 Discontinuing
service—Company initiated.

No substantive change. No eco-
nomic impact.

480-120-173 Restoring service
after discontinuation.

No substantive change. No eco-
nomic impact.

480-120-174 Restoring service
based on Washington telephone
assistance program (WTAP) or
federal enhanced tribal lifeline
program eligibility.

The proposed rule requires a com-
pany to restore local service if the
customer enrolls in a low-income
assistance program. There is no eco-
nomic impact on the regulated com-
panies, because the program benefits
cover the costs of providing service.

PART V. POSTING AND
PUBLICATION NOTICE

480-120-193 Posting of tariffs
for public inspection and
review.

No substantive change. No eco-
nomic impact.

480-120-194 Publication of No substantive change. No eco-
proposed tariff changes to nomic impact.

increase charges or restrict

access to services.

480-120-195 Notice of tariff No substantive change. No eco-

changes other than increases in
recurring charges and restric-
tions in access to services.

nomic impact.

480-120-196 Customer notice
requirements—Competitively
classified telecommunications
companies or services.

No substantive change. No eco-
nomic impact.

480-120-197 Adjudicative pro- | No substantive change. No eco-
ceedings where public testi- nomic impact.

mony will be taken.

480-120-198 Notice verifica- | No substantive change. No eco-

tion and assistance.

nomic impact.

480-120-199 Other customer
notice.

No substantive change. No eco-
nomic impact.

PART V1. CUSTOMER
INFORMATION

480-120-201 Telephone solici-
tation.

No substantive change. No eco-
nomic impact.

480-120-202 Using a cus-
tomer's call detail information.

No substantive change from the
existing rule, which also requires opt-
in approval for use of call detail
information. No economic impact.

480-120-203 Using private
account information in the pro-
vision of services.

No substantive change. No eco-
nomic impact.

480-120-204 Using private
account information during an
inbound call.

No substantive change. No eco-
nomic impact.
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480-120-205 Using private
account information for mar-
keting related services.

The current rule allows companies to
use private account information to

-market related services without

informing the customer or securing
the customer’s approval. The pro-
posed rule allows a customer to opt
out of this use.

The economic impact of this rule, in
the form of either additional
expenses or reduced revenues, is dis-
cussed below at WAC 480-120-207
and 480-120-208.

480-120-206 Using private
account information for mar-
keting unrelated services.

This proposed rule allows companies
to use an "opt-out" approach before
using customers’ private account
information to market unrelated ser-
vices. The existing rule requires
affirmative, "opt-in" approval.

The change reduces expenses and
increases revenues for regulated
companies. Companies will incur
lower expenses to secure approval for
use of customer information. Com-
panies will increase revenues due to
the increased marketing capabilities
through use of private information.
The economic impacts of this change
are similar for large and small busi-
nesses.

480-120-207 Notice when use
of private account information
is permitted unless a customer
directs otherwise ("opt-out”).

This rule establishes the notice provi-
sions when opt-out approval is used.
To use customers’ private informa-
tion, the company must print and
mail a notice to customers explaining
the use and giving the customer a
chance to say no. Printing and post-
age costs are higher, on a per-cus-
tomer basis, for a small business.
There is no overall increase in costs
as a result of this rule, because the
company is not required to use cus-
tomers’ private account information
to market other services. A company
would incur these costs only if it
expects that the use would reduce
other marketing expenses and/or
increase revenues by enough to offset
the notice costs.

480-120-208 Mechanisms for
opting out of use, disclosure,
and access to private customer
account information.

The proposed rile [rule] requires a
company, if it chooses to use custom-
ers’ private account information for
marketing, to establish mechanisms
by which customers can say no. A
company would incur costs to pro-
cess incoming telephone calls, writ-
ten notices, and web site transactions.

There is no overall increase in costs
as a result of this rule, because the
company is not required to use cus-
tomers’ private account information
to market other services. A company
would incur these costs only if it
expects that the use would reduce
other marketing expenses and/or
increase revenues by enough to offset
the notice costs.

[37]
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480-120-209 Notice when
explicit ("opt-in") approval is
required.

The proposed rule clarifies and
increases the disclosures that a com-
pany must make when seeking
explicit approval to use a customer’s
private account information.

There is no increase in costs as a
result of this rule, because the exist-
ing rule requires a notice when a
company seeks opt-in approval.
Moreover, a company is not required
to incur any costs, since it is not
required to use customer private
account information for marketing.

480-120-211 Confirming
change in approval status.

The proposed rule requires a com-
pany to give written confirmation of
acustomer’s change in privacy status.
A company would incur costs to print
and mail the confirmation notice.
There is no overall increase in costs
as aresult of this rule, because the
company is not required to use cus-
tomers’ private account information
for marketing.

480-120-212 Duration of cus-
tomer approval or disapproval.

No substantive change. No eco-
nomic impact.

480-120-213 Safeguards
required for using private
account information.

The proposed revision requires com-
panies to file a copy of a document
that they are already required to pro-
duce. The additional cost of filing
the document, as part of an existing
annual report filing, is negligible.
There is no economic impact on
small business telecommunications
companies, if they are exempt from
this filing requirement by RCW
80.04.530.

480-120-214 Disclosing cus-
tomer proprietary network
information.

No substantive change. No eco-
nomic impact.

480-120-215 Using privacy
listings for telephone solicita-
tion.

No substantive change. No eco-
nomic impact.

480-120-216 Using subscriber
list information for purposes

other than directory publishing.

The proposed rule requires compa-
nies to remove customers, upon
request, from subscriber lists sold to
telemarketers.

There is no requirement to notify cus-
tomers of this provision. The rule
reflects existing practice within the
telecommunications industry.

There is no economic impact.

PART VII. TELECOMMUNI-
CATIONS SERVICES

480-120-251 Directory service.

No substantive change. No eco-
nomic impact.

480-120-252 Intercept services.

No substantive change. No eco-
nomic impact.

480-120-253 Automatic dial-
ing-announcing device
(ADAD).

No substantive change. No eco-
nomic impact.

480-120-254 Information
delivery services.

No substantive change. No eco-
nomic impact.

480-120-255 Caller identifica-
tion service.

No substantive change. No eco-
nomic impact.

Proposed

PROPOSED
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480-120-256 Emergency ser-
vices.

No substantive change. No eco-
nomic impact.

480-120-261 Operator services.

No substantive change. No eco-
nomic impact.

480-120-262 Operator service
providers (OSPs).

The proposed rule increases the
amount of information that custom-
ers receive when they make operator-
assisted calls. The rule establishes
benchmark rates for operator-assisted
calls.

The current rule applies only to calls
from pay phones and hotels using the
presubscribed operator service. The
proposed rule expands the scope to
include calls made using any opera-
tor service provider. Operator ser-
vice providers that do not already
provide presubscribed services will
incur additional expenses if they do
not currently give customers the abil-
ity to obtain a rate quote. 1f they
already have rate quote ability, there
will be no additional costs as a result
of the expanded scope.

For operator service providers whose
charges are below the benchmark, the
proposed rule does not change exist-
ing disclosure requirements. There is
no economic impact for these compa-
nies.

For operator service providers whose
charges are above the benchmark, the
proposed rule requires a rate quote on
each call. These companies may
incur one-time costs to reprogram
operator assistance platforms to
deliver the rate quote on all above-
benchmark calls. Additional expense
may be incurred due to the time spent
delivening the rate quote. The com-
panies also may experience reduced
revenues, because customers may
hang up when they hear what the
rates are.

The proposed rule likely does not
directly affect small businesses,
because operator service providers
typically require more than fifty
employees. However, the proposed
rule indirectly affects small busi-
nesses that own, manage, or operate
pay telephones, convenience stores,
and motels. These businesses some-
times receive commissions from
operator service providers that are
based on operator service revenues
generated at their location. If cus-
tomers choose not to complete calls

after they hear the rates, revenues to

the site owners will be reduced.

Proposed
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The commission did not identify any
mitigation provisions for small busi-
nesses. Requiring disclosure was the
less burdensome method of protect-
ing consumers, compared to direct
regulation of operator service pro-
vider rates. The rule implements a
statute, RCW 80.36.520, that applies
to all operator service providers
regardless of size.

480-120-263 Pay phone service
providers (PSPs).

No substantive change. No eco-
nomic impact.

480-120-264 Prepaid calling
services.

No substantive change. No eco-
nomic impact.

PART VIIl. FINANCIAL
RECORDS AND REPORT-
ING RULES

480-120-301 Accounting
requirements for competitively
classified companies.

No substantive change. No eco-
nomic impact.

480-120-302 Accounting
requirements for companies not
competitively classified as
competitive.

The proposed rule updates and
streamlines accounting requirements.
The economic impact of the changes,
while a benefit to companies, is neg-
ligible.

The rule provides for reduced
accounting requirements for small
businesses.

480-120-303 Reporting
requirements for competitively
classified companies.

No substantive change. No eco-
nomic impact.

480-120-304 Reporting
requirements for companies not
competitively classified as
competitive.

No substantive change. No eco-
nomic impact.

The rule provides streamlined filing
requirements for small businesses.

480-120-305 Streamlined filing
requirements for Class B tele-
communications company rate
increases.

The proposed rule simplifies and
reduces the filing requirements for a
small telecommunications company
(including small businesses) that
seek to increase rates.

The revisions reduce expenses for
companies seeking to justify an
increase in regulated rates.

The benefits are disproportionately
felt by small businesses, since
accounting and legal services are
higher for them on a per-revenue or
per-customer basis.

480-120-311 Access charge

and universal service reporting.

The proposed rule simplifies and
reduces filing requirements for com-
panies that collect access charges.
The benefits are disproportionately
felt by small businesses, since
accounting and legal services are
higher for them on a per-revenue or
per-customer basis.

480-120-312 Universal service
cost recovery authorization.

No substantive change. No eco-
nomic impact.

480-120-313 Terminating
access charges.

No substantive change. No eco-
nomic impact.

480-120-321 Expenditures for
political or legislative activi-
ties.

No substantive change. No eco-
nomic impact.
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480-120-322 Retaining and
preservation of preserving
records and reports.

No substantive change. No eco-
nomic impact.

480-120-323 Washington
Exchange Carrier Association
(WECA). '

No substantive change. No eco-
nomic impact.

PART IX. SAFETY AND
STANDARDS RULES

480-120-401 Network perfor-
mance standards.

The proposed changes clarify exist-.
ing performance standards and make
them more specific. This reduces
uncertainty and compliance costs.
Expenses could increase for a com-
pany whose performance was not in
violation of the existing, vague rule,
if the same performance level does
not comply with the more specific
standards. The commission is not
aware of any companies in this situa-
tion.

480-120-402 Safety.

No substantive change. No eco-
nomic impact.

480-120-411 Network mainte-
nance.

No substantive change. No eco-
nomic impact.

480-120-412 Major outages.

No substantive change. No eco-
nomic impact.

480-120-413 Collocation.

No substantive change. No eco-
nomic impact.

480-120-414 Emergency oper-
ation.

No substantive change. No eco-
nomic impact.

480-120-436 Responsibility for
drop facilities and support
structure.

The proposed rule reflects current
practice. No substantive change. No
economic impact.

480-120-437 Responsibility for
maintenance and repair of facil-
ities and support structures.

The proposed rule reflects current
practice. No substantive change. No
economic impact.

480-120-438 Trouble report
standard.

No substantive change. No eco-
nomic impact.

480-120-439 Service quality
performance reports.

The proposed changes eliminate out-
dated reporting requirements and add
reporting requirements consistent
with the commission’s performance
standards. Local exchange compa-
nies are expected to incur some initial
costs to establish systems to track and
report the statistics in the report. The
cost of the periodic report filing itself
is negligible.

Reporting costs are generally a dis-
proportionate expense for small busi-
nesses, but the rule exemnpts small
telecommunications companies from
the reporting requirements. With this
mitigation, there is no disproportion-
ate impact on small business.

(39]

480-120-440 Service interrup-
tions and impairments, exclud-
ing major outages.

The proposed rule would change the
standard for restoration of interrup-
tions of basic service from two work-
ing days, which is an average of sixty
hours, to forty-eight hours. Most
companies restore basic service inter-
ruptions in less than forty-eight
hours, but some companies may
incur additional expenses to hire
employees or contracts to meet the
shorter restoration interval.

The proposed rule would change the
standard for restoration of nonbasic
services from two working days to
seventy-two hours. Some companies
may have slightly lower expenses
because they will be able to comply
with the rule with fewer repair tech-
nicians.

The proposed rule provides addi-
tional exceptions to the service resto-
ration intervals. These exceptions
represent situations when a company
would have difficult[y] meeting the
forty-eight hour or seventy-two hour
standard. Including the additional
exceptions lowers costs for regulated
companies.

The increased expenses and reduced
expenses resulting from the proposed
rule changes do not have a dispropor-
tionate impact on small business,
because the costs are generally
incurred in proportion to the number
of customers served.

480-120-450 Enhanced 9-1-1
(E911) obligations of local
exchange companies.

The proposed rule changes clarify
responsibilities for maintaining E-
911 information. Some companies
may incur additional costs to comply
with the requirement to offer a
method for customers and other tele-
communications companies to sub-
mit data base changes electronically.
Any additional costs would be minor
and could be recovered through the
rates charged for E-911 service.

480-120-451 Local exchange
carrier contact number for use
by public safety answering
points (PSAPs).

This proposed rule requires compa-
nies to maintain a contact number for
use by county E-911 systems. The
cost of a contact number is negligi-
ble, so there is no economic impact
from the proposed rule.

480-120-452 Reverse search by
enhanced 9-1-1 (E911) public
safety answering point (PSAP)
of ALI/DMS data base—When
permitted.

No substantive change. No eco-
nomic impact.

PART X. ADOPTION BY
REFERENCE

480-120-999 Adoption by ref-
erence.

No substantive change. No eco-
nomic impact.

REPEALED

480-120-121 Responsibility for
delinquent accounts.

Proposed
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480-120-131 Reports of acci-
dents.

480-120-151 Telecommunica-
tions carriers’ use of customer
proprietary network informa-
tion (CPNI).

480-120-152 Notice and
approval required for use of
customer proprietary network
information (CPNI).
480-120-153 Safeguards
required for use of customer
proprietary network informa-
tion. (CPNI).

480-120-154 Definitions.

A copy of the statement may be obtained by writing to
Washington Utilities and Transportation Commission, P.O.
Box 47250, 1300 South Evergreen Park Drive S.W., Olym-
pia, WA 98504-7250, phone (360) 664-1234, fax (360) 586-
1150. The small business economic impact statement
addresses this proposal and the remaining rules that will be
filed under a subsequent proposal.

RCW 34.05.328 does not apply to this rule adoption.
The commission is not an agency to which RCW 34.05.328
applies. The proposed rules are not significant legislative
rules as referenced in RCW 34.05.328(5).

Hearing Location: Washington Utilities and Transporta-
tion Commission, Headquarters, Room 206, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98502-7250
[98504-7250], on July 26, 2002, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Mary
De Young by Friday, July 19, 2002, TDD (360) 586-8203, or
(360) 664-1133.

Submit Written Comments to: Secretary, Docket No.
UT-990146, Washington Utilities and Transportation Com-
mission, 1300 South Evergreen Park Drive S.W., P.O. Box
47250, Olympia, WA 98504-7250, fax (360) 586-1150, by
May 22,2002.

Date of Intended Adoption: July 26, 2002.

April 3,2002
Carole J. Washburn
Secretary

NEW SECTION

WAC 480-120-201 Definitions. The definitions in this
section apply to WAC 480-120-202 through 216.

""Call detail'’ means:

(a) Any information that identifies or reveals for any spe-
cific call, the name of the caller, the name of any person
called, the location from which a call was made, the area
code, prefix, any part of the telephone number of any partici-
pant, the time of day of the call, the duration of a call, or the
cost of a call;

(b) The aggregation of information in (a) of this subsec-
tion up to the level where a specific individual is associated
with information on calls made to a given area code, prefix,
or complete telephone number, whether that information is
expressed through amount spent, number of calls, or number

Proposed
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of minutes used and whether that information is expressed in
monthly, less-than-monthly or greater-than-monthly units;

(c) The aggregation of the information in (a) of this sub-
section up to the level where a specific individual is associ-
ated with general calling patterns (e.g. peak, off-peak, week-
ends) or amounts spent expressed on a less-than-per-month
basis;

(d) The number of calls that are answered or unanswered
and information related to them that provide information by
time of the day, day of the week, or by week or weeks up to
but not including by month.

Call detail does not include information other than (a),
(b) and (c) of this subsection compiled on a monthly basis.
For example, it does not include the monthly amount spent on
long distance calls or the monthly amount spent on ancillary
services. It does include, for example, the monthly amount
spent calling area code XXX, and the number of unanswered
calls between the hours of 8:00 A.M. and 5:00 P.M. and the
number of unanswered calls on Tuesdays.

"Customer proprietary network information
(CPNI)" means (a) Information that relates to the quantity,
technical configuration, type, destination, location, and
amount of use of a telecommunications service, including
call detail, and that is made available to the company by the
customer solely by virtue of the customer-company relation-
ship, which includes information obtained by the company
for the provision of the telecommunication service; and (b)
Information contained in the bills pertaining to telephone
exchange service or telephone toll service received by a cus-
tomer of a company; except that CPNI does not include sub-
scriber list information.

"Company' means any telecommunications company
as defined in RCW 80.04.010.

"Private account information' means customer pro-
prietary network information that is associated with an iden-
tifiable individual. _ _

"Subscriber list information (SLI)'" means any infor-
mation: .

(a) Identifying the listed names of subscribers of a com-
pany and those subscribers’ telephone numbers, addresses, or
primary advertising classifications (as such classifications
are assigned when service is established), or any combination
of listed names, numbers, addresses, or classifications; and

(b) That the company or an affiliate has published,
caused to be published, or accepted for publication in any
directory format.

"Telecommunications-related products and ser-
vices' means: _

(a) The offering of telecommunications for a fee directly
to the public, or to such classes of users to be effectively
available directly to the public, regardless of the facilities
used; or

(b) Services offered over common carrier transmission
facilities which employ computer processing applications
that act on the format, content, code, protocol, or similar
aspects of the subscriber’s transmitted information, provide
the subscriber additional, different, or restructured informa-
tion, or involve subscriber interaction with stored informa-
tion; or
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(b) Equipment employed on the premises of a person to
originate, route, or terminate telecommunications.

"Telecommunications service' means the offering of
telecommunications for a fee directly to the public, or to such
classes of users to be effectively available directly to the pub-
lic, regardless of the facilities used.

"Telemarketing' means contacting a person by tele-
phone in an attempt to sell one or more products or services.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

- WAC 480-120-202 Use of customer proprietary net-
work information permitted. Customer proprietary net-
work information may be used as permitted by 47 U.S.C.
Section 222 except where sections 480-120-202 through 216
require otherwise.

NEW SECTION

WAC 480-120-203 Using a customer’s call detail
information. (1) Except as provided in this section and WAC
480-120-205, a company may not use, disclose, or permit
access to a customer’s call detail information, unless the cus-
tomer has given explicit written ("opt-in") approval.

(2) Without seeking or obtaining customer approval, a

company may use, disclose, or permit access to a customer’s

call detail information to the extent necessary to:

(a) Initiate, render, coordinate, facilitate, bill, and collect
for telecommunications services the customer has purchased
or requested;

(b) Protect the rights or property of the company, or to
protect users of those services and other companies from
fraudulent, abusive, or unlawful use of, or subscription to,
such services;

(c) Resolve formal and informal complaints communi-
cated to the company or commission by an applicant or cus-
tomer;

(d) Provide records to a data base management system,

as defined in WAC 480-120-340, or to any other database
used in the provision of enhanced 9-1-1 or 9-1-1 service, or
perform any other service for enhanced 9-1-1 or 9-1-1 pur-
poses; and

(e) Comply with any applicable law, or any governmen-
tal rule, regulation or order, or any subpoena or other demand
of apparently lawful authority.

NEW SECTION

WAC 480-120-204 Using private account informa-
tion in the provision of services. Without seeking or obtain-
ing customer approval, a company may use, disclose, or per-
mit access to a customer’s private account information to the
extent necessary to:

(1) Initiate, render, coordinate, facilitate, bill, and collect
for telecommunications services the customer has purchased
or requested;

WSR 02-08-081

(2) Protect the rights or property of the company, or to
protect users of those services and other companies from
fraudulent, abusive, or unlawful use of, or subscription to,
such services;

(3) Resolve formal and informal complaints communi-
cated to the company or commission by a customer or appli-
cant;

(4) Provide records to a data base management system,
as defined in WAC 480-120-340, or to any other database
used in the provision of enhanced 9-1-1 or 9-1-1 service, or
perform any other service for enhanced 9-1-1 or 9-1-1 pur-
poses; and

(5) Comply with any applicable law, or any governmen-
tal rule, regulation or order, or any subpoena or other demand
of apparently lawful authority.

NEW SECTION

WAC 480-120-205 Using private account informa-
tion during an inbound call. A company may use, disclose,
or permit access to a customer’s private account information
to the extent necessary to provide any inbound telemarketing,
referral, or administrative services to the customer for the
duration of the call, if:

(1) Such call was initiated by the customer; and

(2) During the call and prior to the company’s use of the
information, the customer expresses approval for the com-
pany to use the information during the call.

NEW SECTION

WAC 480-120-206 Using private account informa-
tion for marketing telecommunications-related products
and services and other products and services. (1) Unless
the customer directs otherwise, a telecommunications com-
pany and any entity under common control of or with the
telecommunications company, may use a customer’s private
account information, with the exception of call detail, to offer
or market telecommunications-related services and other
products and services. Such company or entity may not dis-
close or permit access to private account information outside
the company or entity unless a company has obtained
approval under WAC 480-120-209, except that it may pro-
vide information to agents that are contractually bound to use
the information only for the purposes permitted by this rule
and to make no other use, or disclose, or permit access to the
private account information.

(2) A company may not use a customer’s private account
information as provided for in subsection (1) of this section
unless it has provided notice to each customer pursuant to
WAC 480-120-207 and provides the customer with reason-
able opportunity to direct the company not to use the infor-
mation ("opt-out”) pursuant to WAC 480-120-208.

NEW SECTION

WAC 480-120-207 Notice when use of private
account information is permitted unless a customer
directs otherwise ("'opt-out'). (1) This section applies when

Proposed
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a company, pursuant to WAC 480-120-206, uses a customer’s
private account information unless the customer directs oth-
erwise ("opt-out”). If a company that is permitted to use the
opt-out method voluntarily uses the opt-in method, the
requirements of WAC 480-120-209 will apply.

(2) A company may not use a customer’s private account
information pursuant to WAC 480-120-206 unless, at least
once in the past year, the company has provided a written
notice to the customer, as provided for in this section, and
provides the customer with a reasonable opportunity to opt-
out at any time.

(3) The written notice must be mailed separately from
any advertising or promotional material. It may be included
with the customer’s bill.

(4) The written notice must be posted on the company’s
web site and must be readily accessible from the company’s
home page.

(5) Any opt-out notice must include the following items:

(a) A statement that the name, address, and telephone
number, if published in the telephone directory, are not pri-
vate information and will not be withheld from telemarketers
if the customer opts-out;

(b) A statement that private account information may be
used to market (i) telecommunications-related products and
services, or (ii) other products and services, or both (i) and
(ii), whichever applies;

(c) A statement that the customer has a right to direct the
company not to use the customer’s private account informa-
tion and that doing so will not affect the provision of any ser-
vices to which the customer subscribes;

(d) A disclaimer that an opt-out directive for private
account information does not prevent the company from
making telephone solicitation or telemarketing calls to the
customer and does not prevent the company from including
the customer’s listed name, address, and telephone number in
lists sold, leased or provided to other firms. This disclaimer
is not required if the company’s practice is to exclude custom-
ers who opt-out of private account information use from use
or disclosure for telemarketing purposes or if the company
does not sell, lease, or directly provide such lists to other
firms;

(e) A statement that the customer should expect to
receive written confirmation within thirty days of the direc-
tive and suggest that the customer call the company if the
confirmation is not received by this time;

(f) A prominent statement of specific instructions by
which the customer can direct the company not to use the
customer’s private account information. The dedicated opt-
out telephone number required by WAC 480-120-208 (2)(a)
must be printed in bold type and in a size larger than the body
of the notice.

(6) The notice must be in plain language and must not be
misleading.

(7) The notice must be clearly legible, in twelve-point or
larger type.

(8) A company may state in the notice that the use of pri-
vate account information may enhance the company’s ability
to offer products and services tailored to the customer’s
needs, if such a statement is accurate.

Proposed
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(9) A company may state in the notice that the customer,
upon affirmative written request, may compel the company to
provide private account information to any person.

(10) If the company has a website, it must provide a link
on the home page that is labeled "Customer Privacy"” that will
take a reader to the notice required in this section and the tele-
phone number required in WAC 480-120-208 (2)(a).

NEW SECTION

WAC 480-120-208 Mechanisms for opting out of use
of private customer account information. (1) This section
applies when a company, pursuant to WAC 480-120-206,
uses a customer’s private account information unless the cus-
tomer directs otherwise ("opt-out”).

(2) At a minimum, companies must allow customers to
opt-out using the following mechanisms, which must be pro-
vided by the company:

(a) Calling a dedicated, toll-free telephone number that
provides access to a live or automated operator at all times.
The telephone number must be accessible from all areas of
the state and customers must have the option to direct the
company to not use their private account information ("opt-
out") without receiving additional information from the com-
pany before giving their directive;

(b) Calling any telephone number that the company pro-
vides for billing or customer service inquiries. This subsec-
tion permits companies to transfer customers directly to the
number required in (a) of this subsection;

(c) Marking a box or blank on the notice and returning it
to a stated address;

(d) Returning a postage-paid card included with the
notice;

(e) Electronic mail, if the company otherwise receives or
sends electronic-mail messages to its customers; and

(f) Submitting an opt-out form found on the company’s
web site. The opt-out form must be directly linked to the
written notice required by WAC 480-120-207. The web site
must be accessible to the public using generally available
browser software.

(3) A company may require, as part of any opt-out mech-
anism, that the customer comply with reasonable procedures
to verify the identity of the customer. Any opt-out verifica-
tion procedure must be no more burdensome on the customer
than any verification procedure used by the company when a
customer provides explicit ("opt-in") approval or orders addi-
tional services on an existing account.

NEW SECTION

WAC 480-120-209 Notice when explicit ("opt-in'")
approval is required and mechanisms for explicit
approval. (1) This section applies when explicit ("opt-in")
approval of the customer is required for a company to use,
disclose, or permit access to a customer’s private account
information.

(2) A company must maintain records of customer noti-
fication and approval.
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(3) Any solicitation for explicit customer approval must
be accompanied by a written notice to the customer of the
customer’s right to restrict use of, disclosure of, and access to
that customer’s private account information. The notice must
state that private account information includes all informa-
tion related to specific calls initiated or received by a cus-
tomer.

(a) The notice must state that the customer has a right
under federal and state law to protect the confidentiality and
limit the use, disclosure, and access to the customer’s private
account information.

(b) The notice must state that the company has a duty
under federal and state law to protect the confidentiality of
private account information and to comply with the cus-
tomer’s limitations on use, disclosure of, and access to the
information.

(c) The notice must state the types of information that
constitute private account information. If a company is seek-
ing explicit approval to use, disclose, or permit access to call
detail information, the notice must specify that private
account information includes the telephone numbers of all
calls made or received by the customer.

(d) The notice must specify the names of entities, includ-
ing affiliates, subsidiaries and companies under common
control, which may receive private account information and
whether the private account information can be used, dis-
closed, or accessed by any entity or person other than the
company providing the notice.

(e) The notice must describe each purpose for which pri-
vate account information can be used, disclosed, or accessed
and specifically disclose whether the private account infor-
mation can be used to market services to the customer.

(f) The notice must inform the customer that approval by
the customer is voluntary and that no action is required to
protect the customer’s private account information.

(g) The notice must inform the customer that deciding
not to approve will not affect the provision of any services to
which the customer subscribes.

(h) The notice must be comprehensible and must not be
misleading.

(i) The notice must be clearly legible, in twelve-point or
larger type, and be placed so as to be readily apparent to a
customer.

(§) If any portion of a notice is translated into another lan-
guage, then all portions of the notice must be translated into
that language.

(k) A company may state in the notice that the customer’s
approval to use, disclose, or permit access to private account
information may enhance the company’s ability to offer prod-
ucts and services tailored to the customer’s needs, if the state-
ment is accurate.

(I) A company may state in the notice that the customer,
upon affirmative written request, may compel the company to
disclose the customer’s private account information to any
person.

(m) The notice must state that any approval for use, dis-
closure of, or access to private account information may be
revoked or limited at any time.

(n) The notice must state that the customer should expect
to receive written confirmation within thirty days and suggest
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that the customer call the company if the confirmation is not
received by this time.

(4) Opt-in approval by the customer must be:

(a) In writing and may be made by e-mail; or

(b) Orally, if the oral approval is verified by an indepen-
dent third-party using substantially the same procedures as
provided in WAC 480-120-139 (1)(c).

(5) The following table illustrates information identified
in subsection 208 and 209 and whether it would be consid-
ered to require explicit "opt-in" permission, an "opt-out”
directive or is not covered by the rule.

Customer Approval Method Depends on the Type of Infor-
mation and How the Company Will Use It

Type of Information
Type of Activity Call Detail Other Private Aggregate
(identifies spe- | Account Infor- CPNI
cific calls) mation
Activities neces- No approval No approval Not covered
sary to provide required. required. by the rule.
service or to com-
ply with the law
Inbound customer  Oral opt-in, good Oral opt-in, Not covered
service and mar- for duration of  good for dura- by the rule.
keting call. tion of call.
Market new ver- Opt-in. Opt-out. Not covered
sions of existing by the rule.
services
Market telecom Opt-in. Opt-out. Not covered
and telecom- by the rule.
related services
Market non-tele- Opt-in. Opt-out. Not covered
com-related ser- by the rule.
vices
Disclose to com- Opt-in. Opt-out. Not covered
monly controlled by the rule.
company
Disclose to other Opt-in. Opt-in. Not covered
companies by the rule.
NEW SECTION

WAC 480-120-211 Confirming change in approval
status. (1) Each time a company receives a customer’s "opt-
out" directive or explicit "opt-in" approval, the company
must confirm in writing the change in approval status to the
customer within thirty days. The written confirmation must
be mailed to the customer’s billing address, but may be sent to
the customer’s e-mail address if the directive was sent to the
company by e-mail, and must be separate from any other mail
from the company. The confirmation must include a sum-
mary of the effect of the customer’s opt-out or opt-in choice
and must provide a reasonable method to notify the company
if the company made an error in changing the customer’s
approval status.

(2) A company may not use, disclose, or permit access to
a customer’s private account information based on a cus-
tomer’s explicit "opt-in" approval until three weeks after
mailing the confirmation to the customer.
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NEW SECTION

WAC 480-120-212 Duration of customer approval or
disapproval. Any "opt-out" directive or explicit "opt-in"
approval received by a company will remain in effect until
the customer revokes, modifies, or limits such directive or
approval.

NEW SECTION

WAC 480-120-213 Safeguards required for using
private account information. Every company has a duty to
protect the confidentiality of private account information.

(1) Companies must train all personnel who have access
to private account information as to when they are and are not
authorized to use, disclose, or permit access to private
account information, and companies must implement an
express disciplinary process to deal with violations of the
requirement.

(2) Companies must establish a supervisory review pro-
cess regarding company compliance with rules governing
use, disclosure of, or access to private account information
for outbound marketing situations and must maintain records
of company compliance for at least two years. Specifically,
sales personnel must obtain supervisory approval of any pro-
posed outbound marketing request.

(3) Companies must have an officer, as an agent of the
company, sign a compliance certificate on an annual basis
stating the officer has personal knowledge that the company
has established operating procedures that are adequate to
ensure compliance with rules concerning private account
information and call detail. The company must provide a
statement accompanying the certificate explaining how its
operating procedures ensure that it is or is not in compliance
with the rules on this topic. The certificate and the compli-
ance statement must be filed with the company’s annual
report to the commission.

NEW SECTION

WAC 480-120-214 Disclosing customer proprietary
network information. A company must disclose any or all
customer proprietary network information upon affirmative
written request by the customer, to any person designated by
the customer.

NEW SECTION

WAC 480-120-215 Using privacy listings for tele-
phone solicitation. (1) A local exchange company may not
make telephone solicitation or telemarketing calls using its
list of customers with nonpublished or unlisted numbers
unless it has notified each such customer at least once in the
past year that the company makes such calls to its customers
with nonpublished or unlisted numbers and that the customer
has a right to direct that the company make no such calls.

(2) When the company provides the notice required in
subsection (1) of this section in writing, the notice must
include a toll-free number and an e-mail address the customer
may use to state that solicitation should not be made.

Proposed
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(3) When the company provides the notice in subsection
(1) of this section by phone call, the customer must be
informed that inclusion in a solicitation list may be declined
and if declined, the company must not make any additional
solicitation.

NEW SECTION

WAC 480-120-216 Using subscriber list information
for purposes other than directory publishing. If a com-
pany uses or provides subscriber list information for purposes
other than directory publishing, it must exclude from use or
disclosure the subscriber list information of any customer
who subscribes to a privacy listing, including a nonpublished
or unlisted number, or who directs the company to exclude
subscriber list information relating to his or her service.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

480-120-144 Use of privacy listings for

telephone solicitation.

480-120-151 Telecommunications carriers’
use of customer proprietary

network information (CPNI).

480- 120; 152 Notice and approval required
for use of customer propri-
etary network information

(CPNI).

480-120-153 Safeguards required for use
of customer proprietary net-

work information (CPNI).

480-120-154 Definitions.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 3,2002, 11:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
22-083.

Title of Rule: Chapter 388-535 WAC, Dental-related
services.

Purpose: The Medical Assistance Administration
(MAA) is proposing to amend chapter 388-535 WAC, Den-
tal-related services, to clarify and update existing policy.
This includes updating (and deleting where necessary) defini-
tions; clarifying provider requirements and adding cross-ref-
erences to other provider information; clarifying the services
that are covered and not covered; clarifying policy regarding
dentures (including replacements for lost dentures to be
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included in the limitation of one set of dentures allowed in a
ten-year period), partials, and laboratory fees; and reorganiz-
ing and rewriting sections within the chapter to improve read-
ability and understanding to meet the requirements of Execu-
tive Order 97-02.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.035, 74.09.500, 74.09.520, 42 U.S.C. 1396d(a), 42
C.F.R. 440.100 and 440.225.

Statute Being Implemented: RCW 74.09.035,
74.09.500,74.09.520,42 U.S.C. 1396d(a), 42 C.F.R. 440.100
and 440.225.

Summary: The proposed rules update program defini-
tions; clarify and add cross-references to provider informa-
tion; clarify covered and noncovered services; clarify policy
regarding dentures (including replacements for lost dentures
to be included in the limitation of one set of dentures allowed
in a ten-year period), partials, and laboratory fees; and reor-
ganize and rewrite sections within the chapter to improve
readability and understanding to meet the requirements of
Executive Order 97-02.

Reasons Supporting Proposal: To ensure department
policy is accurately reflected in rule, and meet the require-
ments of EO 97-03.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, 925 Plum Street S.E., Olympia, WA 98501,
(360) 725-1345; Implementation: Carree Moore, 649 Wood-
land Square Loop Road, Lacey, WA 98503, (360) 725-1653;
and Enforcement: Sharon Morrison, 623 8th Avenue S.E.,
Olympia, WA 98501, (360) 725-1671.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule clarifies policy regarding dental-
related services, including program definitions; provider
requirements; covered and noncovered services; and den-
tures, partials, and laboratory fees.

The purpose is to ensure department policy is accurately
reflected in rule, and to meet the regulatory improvement
goals of EO 97-02.

The anticipated effects are that department policy will
reflect current policy and be more easily understood.

Proposal Changes the Following Existing Rules: The
rules described above add and delete program definitions,
add cross-references for provider requirements, clarify those
services that are covered and noncovered, make replacements
for lost dentures subject to the same one-set-in-ten-years
requirement that original dentures are subject to, clarify that
MAA does not pay laboratory fees directly to a laboratory,
and reorganizes and rewrites sections within the section for
clarity and readability.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

' Small Business Economic Impact Statement

SUMMARY OF PROPOSED RULES: The Department of

Social and Health Services’ Medical Assistance Administra- -
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tion (MAA) is proposing to amend chapter 388-535 WAC,

Dental-related services. The proposed amendments:
. Update program-related definitions;

. Clarify provider requirements and add cross-references
for other provider information;
. Clarify the services that are covered and are not cov-

ered under this program;
. Clarify department policy regarding dentures, partials,
and laboratory fees; and
. Reorganize and rewrite sections within the chapter to
" improve readability and understanding to meet the
requirements of Executive Order 97-02.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT:
Chapter 19.85 RCW, the Regulatory Fairness Act, requires
that the economic impact of proposed regulations be ana-
lyzed in relation to small businesses and outlines the informa-
tion that must be included in a small business economic
impact statement (SBEIS). Preparation of an SBEIS is
required when a proposed rule has the potential of placing a
more than minor economic impact on business.

The Medical Assistance Administration (MAA) has ana-
lyzed the proposed rule, and concluded that although there
would likely be an economic impact on the small businesses
affected by it, MAA is unable to calculate an exact dollar
amount based on specific information. This is because the
proposed rule could require dental office staff to contact
MAA regarding client eligibility for replacement dentures,
and MAA does not know how often this may occur or how
much time it may take. In addition, MAA does not currently
have the means to track how many dentures have been pro-
vided as replacements for lost ones. The proposed rule limits
replacement dentures to one set in a ten-year period when the
reason for the replacement is that the existing dentures were
lost - the same limitation placed on original dentures. Provid-
ers may not replace lost dentures without prior authorization
when the replacement dentures exceed this limit.

Even though MAA is unable to determine an economic
impact which is based on specific information for staff costs
and replacement of lost dentures, the following is an estimate
based on the information that is available to MAA:

From 1997 through 2001, MAA reimbursed providers
for approximately 22,000 "units" (a "unit” is either a partial
or a denture) each year. In fiscal year 2000, MAA's reim-
bursement to providers was approximately $8,200,000.00 for
the entire prosthodontic program, including relines, rebases,
repairs to bridges, etc. «In order to arrive at a working figure
for the calculations below, MAA disregarded the fact that
expenses for services other than dentures were included in the
total cost, and calculated an average reimbursement per unit
of $375.00 ($8,200,000 -+ 22,000 units = $372.73).

Since MAA is currently unable to determine how many
dentures are replacements for lost ones, some reasonable
assumptions must be made for the purpose of this calculation.
MAA assumes that one-third of the 22,000 units provided are
dentures, and that one-third of those are replacements for lost
dentures (this is based on the current policy of non-limited
replacement of dentures that are: a) lost; b) damaged beyond
repair; or ¢) unserviceable). MAA contracts with approxi-
mately 2,000 dental providers, and assumes that one-quarter,
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or 500, of them provide dentures to Medicaid clients. Based
on these figures, the following calculation shows a possible
annual economic impact (not including staff time for client
eligibility verification) on MAA providers:

@ 22,000 total units + 3 = 7,333 denture units.

7,333 denture units + 3 reasons for replacements
2,444 replacements for lost dentures

a
@O 2,444 replacements x $375 reimbursement per unit
a

$916,500.00 reimbursement for lost dentures

$916,500 reimbursement + 500 providers = $1,833.00
reimbursement per provider per year

EVALUATION OF PROBABLE COSTS AND PROBABLE
BENEFITS: The proposed amendments do "make significant
amendments to a policy or regulatory program” (see RCW
34.05.328 (5)(c)(iii)). MAA is proposing to amend the policy
regarding replacement dentures for those dentures that are
lost, applying the same limitation as applies to original den-
tures. Therefore, MAA has determined the proposed rules do
meet the definition of "significant” as defined by the legisla-
ture.

As required by RCW 34.05.328 (1)(c), the administra-
tion has analyzed the probable costs and probable benefits of
the proposed amendments, taking into account both the qual-
itative and quantitative benefits and costs.

Probable Costs: MAA’s analysis above reveals that
while the proposed amendments impose no actual "new”
costs, providers may receive approximately $1,833.00 less
per year in Medicaid reimbursement for replacement den-
tures that do not meet the one-set-in-ten-years limitation.
Since dental office staff may need to contact MAA to verify
a client’s eligibility for replacement dentures, there could be
some additional administrative costs associated with the pro-
posed amendment, but MAA is unable to calculate these at
this time.

Probable Benefits: It is generally recognized that Med-
icaid reimbursement does not cover the full cost of providing
dentures. The proposed amendments require the provider to
get prior approval from MAA for replacing lost dentures, if
those dentures exceed the one-set-in-ten-years limitation.
This allows the provider to verify client eligibility; if eligible,
the provider can choose to provide the dentures and accept
the Medicaid reimbursement. If the client is not eligible, the
provider can choose not to provide the dentures, or make
arrangements with the client to pay for the full cost of the
dentures. Therefore, the provider has greater control over
his/her costs.

Please contact me if you have any questions.

A copy of the statement may be obtained by writing to
Ann Myers, DSHS Medical Assistance Administration, P.O.
Box 45533, 925 Plum Street S.E., Olympia, WA 98501,
phone (360) 725-1345, fax (360) 586-9727.

RCW 34.05.328 applies to this rule adoption. MAA ana-
lyzed the proposed rule and concluded that it meets the defi-
nition of a "significant legislative rule" as defined by the leg-
islature. An analysis of the probable costs and probable ben-
efits may be obtained by contacting the person listed above.

Hearing Location: Office Building - 2 Auditorium
(DSHS Headquarters) (parking off 12th and Jefferson), 1 115

Proposed

Washington State Register, Issue 02-09

Washington, Olympia, WA 98504, on May 21, 2002, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 17,2002, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaAX @
dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
21, 2002.

Date of Intended Adoption: No sooner than May 22,
2002.

March 28, 2002

Margaret J. Partlow
for Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-02-076,
filed 12/29/00, effective 1/29/01)

WAC 388-535-1050 Dental-related definitions. (This
. ns definit : ’ 1 o o bold-d

the-department-uses-in-this-chapter—See-alse-chapter 388-5600
WAC forother)) The following definitions and abbreviations
and those found in WAC 388-500-0005 apply to this chapter.
((Rurther)) The medical assistance administration (MAA)
also uses dental definitions ((ased-by-the-department-may
be)) found in the American Dental Association’s Current
Dental Terminology (((€D¥-2)) CDT-3) and the American
Medical Association’s Physician’s Current Procedural Termi-
nology 2002 (CPT® 2002). Where there is any discrepancy
between the (EPT-2)) CDT-2 or ((ERF)) CPT® 2002 and
this section, this section prevails. (CPT® is a trademark of
the American Medical Association.)

"Access to baby and child dentistry (ABCD)" is a
((demenstration-projeet)) program to increase access to den-
tal services in targeted areas for Medicaid eligible infants,
toddlers, and preschoolers up through the age of five. See
WAC 388-535-1300 for specific information.

"Adult" for the general purposes of the medical assis-
tance administration's (MAA) dental program, means a client
((nineteen)) twenty-one years of age or older (MAA's pay-
ment structure changes at age nineteen, which affects specific
program services provided to adults or children).
"Anterior' means teeth in the front of the mouth. ((In

(1) "Lower anterior," teeth twenty-two, twenty-three,
twenty-four, twenty-five, twenty-six, and twenty-seven; and

(2) "Upper anterior," teeth six, seven, eight, nine, ten,
and eleven.

((“Areh-means—the—eurving—structure—formed—by—the
£ b in thei Loosition-orby-t dual
ridge-afierloss-of the-teeth:))
""Asymptomatic'' means having or producing no symp-
toms.
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(("Baﬂ' diﬂg" neans—the pr“eﬂtisﬂ ef eﬁ‘hﬂdﬂﬂt‘ie
abnormalities:))

"Base metal" means dental alloy containing little or no
precious metals.

""Behavior management'’ means managing the behav-
ior of a client during treatment using the assistance of addi-
tional professional staff, and professionally accepted
restraints or sedative agent, to protect the client from self-
injury.

((“Bieuspid'—means-teeth—four—five—twelve—thirteen;
twenty;-twenty-one;twenty-eightand-twenty-nine:))

"By report" - a method of payment for a covered ser-
vice, supply, or equipment which:

(1) Has no maximum allowable established by MAA,

(2) Is a variation on a standard practice, or

(3) Is rarely provided.

""Caries'' means tooth decay through the enamel.

"Child" for the general purposes of the medical assis-
tance administration’s (MAA) dental program, means a client
((etghteen)) twenty years of age or younger. (MAA’s pay-
ment structure changes at age nineteen. which affects specific
program services provided to children or adults.)

(@ " ; . o

: \ ’ t £ f Mg S |

h-Clefttips

2y Cleftpalate-{at-theroof-of the-mouthyor

) TFransverse-facial-eleft{macrostomia)))

""Comprehensive oral evaluation’ means a thorough
evaluation and recording of the hard and soft tissues in and
around the mouth, including the evaluation and recording of
the ((patient’s)) client’s dental and medical history and a gen-

eral health assessment.
((2Cerena-)) 'Coronal" is the portion of a tooth that is
covered by enamel, and is separated from the root or roots by
a slightly constricted region, known as the cemento-enamel
junction.

"Crown (artificial)’’ means a restoration covering or
replacing the major part, or the whole of, the clinical crown
of a tooth.

"Current dental terminology (CDT), ((seeend)) third

edition (EP¥-2)) CDT-3)," a systematic listing of descrip-
'tive terms and identifying codes for reporting dental services

and procedures performed by dental practitioners. CDT is
published by the Council on Dental Benefit Programs of the
American Dental Association (ADA).
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"Current procedural terminology 2002 (CPT®
2002),"" means a description of medical procedures and is
available from the American Medical Association of Chi-
cago, Illinois. (CPT® is a trademark of the American Medi-
cal Association.)

""Dental general anesthesia" means the use of agents to
induce loss of feeling or sensation, a controlled state of
unconsciousness, in order to allow dental services to be ren-
dered to the client.

erown-and-by-cementum-on-the roots-of the-teeth.))

"Dentures” are a set of ((presthetie)) artificial teeth,
including overdentures. See WAC 388-535-1240 for specific
information.

(("Dﬂ!‘ﬁﬂlﬂsiﬂn means—an—abne itv—i—t) | 1
ment-of the-teeth:

stanee-that-eovers-and-protects-the-dentinof-the-crowa-of &
tooth:))

""Endodentic' means a root canal treatment and related
follow-up.

"EPSDT((thealthy—ldds))"' means the department's
early and periodic screening, diagnosis, and treatment pro-
gram for clients twenty years of age and younger as described
in chapter 388-534 WAC.

"Fluoride varnish or gel'' means a substance contain-
ing dental fluoride, ((forpainting-onte)) applied to teeth.
((When-painted-onto-teeth;it-sticks-to-tooth-surfaces:
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neludes-ehild ” . l l . »
eut-disease:))

"Limited oral evaluation'' means an evaluation limited
to_a specific oral health condition or problem.

""Major bone grafts'" means a transplant of solid bone

tissue(s)((-such-as-buttons-or-plags-

1250
"Maxilefacial means EE]BQ.IHg to-the ].HWS and f-aee.))
"Medically necessary" see WAC 388-500-0005.

"Minor bone grafts" means a transplant of nonsolid
bone tissue(s), such as powdered bone, buttons, or plugs.
(“Meoderate-risk-ehild"-means—a-ehild-who-has-been

3 st
.
atHroUS-ah- oFarevarat R-0F-a&S

@) Primary-teeth- A- B - K b Sand-T5))
""Noble metal" means a dental alloy containing at least
twenty-five percent but less than sixty percent pure gold.
(“Oeelusion'means-the relationof the-upperandlower
b when in functional Trime N
""Oral evaluation" is a comprehensive oral health and
developmental history; an assessment of physical and oral
health development and nutritional status; and health educa-
tion, including anticipatory guidance.
"Oral health assessment or screening’’ means a
screening of the hard and soft tissues in the mouth.

"Qral hygiene instruction’’ means instruction for home
oral hygiene care, such as tooth brushing techniques or floss-
ing.

""Oral health status'' refers to the client's risk or suscep-
tibility to dental disease at the time an oral evaluation or
assessment is done by a dental practitioner. This risk is desig-
nated as low, moderate or high based on the presence or

absence of certain indicators.

tissues:))

"Partials" or ""partial dentures" means a ((presthetie))
removable appliance replacing one or more missing teeth in
one jaw, and receiving its support and retention from both the
underlying tissues and some or all of the remaining teeth. See
WAC 388-535-1240 for specific information.

"Posterior"” means teeth and tissue towards the back of
the mouth. Specifically, only these permanent teeth: One,
two, three, four, five, twelve, thirteen, fourteen, fifteen, six-
teen, seventeen, eighteen, nineteen, twenty, twenty-one,
twenty-eight, twenty-nine, thirty, thirty-one, and thirty-two.

Proposed
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(("p l ] '. " . . l ] . l l l

; #5:))

"Reline"’ means to resurface the tissue side of a denture '
with new base material.in order to achieve a more accurate
fit.

"Root planing" is a procedure designed to remove
microbial flora, bacterial toxins, calculus, and diseased
cementum or dentin from the teeth's root surfaces and pock-
ets.

""Scaling'' means the removal of calculous material from
the exposed tooth surfaces and that part of the teeth covered
by the marginal gingiva.

"Sealant" is a material applied to teeth to prevent dental
caries.

(Sequestreetomymeans—removal-of-dead-or-dying

)
"Symptomatic''_means having symptoms (e.g.. pain
swelling, and infection).

"Therapeutic pulpotomy'' means the surgical removal
of a portion of the pulp (inner soft tissue of a tooth), to retain
the healthy remaining pulp.

"Usual and customary"' means the fee that the provider
usually charges non-Medicaid customers for the same service
or item. This is the maximum amount that the provider may
bill MAA.

"Wisdom teeth'' means teeth one, sixteen, seventeen,
and thirty-two.

"Xerostomia'' means a dryness of the mouth. '

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1060 Clients who are eligible for den-
tal-related ((elients)) services. (1) Subject to the specific
limitations described in WAC 388-535-1080, Covered ser-
vices, clients ((ef)) who receive services under the following
(QVHAA)) programs are eligible for the dental-related services
described in this chapter:

(a) Categorically needy program (CN or CNP)((-inelud-
ing:

5 Childsen's health: and

by Medieally-needy-(MMNY));

(b) Children's health insurance program (CNP-CHIP);

(c) Qualified Medicare beneficiary (CNP-OMB);

(d) Limited casualty program/medically needy program
(LCP-MNP):

(e) Medically needy program - qualified Medicare bene-
fici MNP-QOMB);

(f) Children's health (the state-funded only program);
and

{g) Pregnant undocumented aliens.

(2) Clients ((with)) who receive services under the fol-

lowing state-((eaty))funded ((eligibitity)) only programs
((receive-the-coverage)) are covered as described in WA
((388-535-1260)) 388-535-1120:

(a) General assistance unemployable (GAU); and
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(b) Alcohol and drug abuse treatment and support act
(ADATSA).

(3) Clients ((ef)) who receive services under the medi-
cally indigent (MI) program are ((

limited-to-emergency-hos-
pital-based-services-only)) covered for only those medical

conditions that are acute and emergent and treated in a hospi-
tal.

(4) Clients who are enrolled in a managed care plan are
eligible for medical assistance administration (MAA)-cov-
ered dental services that are not covered by their plan. under

fee-for-service.

NEW SECTION

WAC 388-535-1070 Dental-related services provider
information. (1) The following providers are eligible to
enroll with the medical assistance administration (MAA) to
furnish and bill for dental-related services to eligible clients:

(@) Persons currently licensed by the state of Washington
to:

(i) Practice dentistry or specialties of dentistry;

(ii) Practice medicine and osteopathy for:

(A) Oral surgery procedures; or

(B) Providing fluoride varnish under EPSDT;

(iii) Practice as dental hygienists;

(iv) Provide denture services;

(v) Practice anesthesiology; or

(vi) Provide conscious sedation, when certified by the
department of health and when providing that service in den-
tal offices for dental treatments.

(b) Facilities that are:

(i) Hospitals currently licensed by the department of
health;

(ii) Federally-qualified health centers (FQHCs);

(iii) Medicare-certified ambulatory surgical centers
(ASCs);

(iv) Medicare-certified rural health clinics (RHCs); or

(v) Community health centers.

(c) Participating local health jurisdictions; and

(d) Border area or out-of-state providers of dental-
related services who are qualified in their states to provide
these services.

(2) MAA pays licensed providers participating in the
MAA dental program for only those services that are within
their scope of practice.

(3) See WAC 388-502-0020 for provider documentation
and record retention requirements. MAA may require addi-
tional documentation under specific sections in this chapter.

(4) See WAC 388-502-0100 and 388-502-0150 for pro-
vider billing and payment requirements.

(5) See WAC 388-502-0160 for regulations concerning
charges billed to clients. _

(6) See WAC 388-502-0230 for provider review and
appeal.

(7) See WAC 388-502-0240 for provider audits and the
audit appeal process.
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AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1080 Covered dental-related services.
(1) The medical assistance administration (MAA) pays
((enly)) for covered dental and dental-related services((s
equipment-and-supphies)) listed in this section only when
they are:

~ (a) Within the scope of an eligible client’s medical care

program;

(b) (Pentally)) Medically necessary; and

(c) Within accepted dental or medical practice standards
and are:

(i) Consistent with a diagnosis of dental disease or con-
dition; and

(ii) Reasonable in amount and duration of care, treat-
ment, or service.

(2) MAA covers the following dental-related services
((are-eovered:

Proposed
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v)-Child Iy and
()-Onee-per-tooth-inathree-yearperiod:)):
(a) Medically necessary services for the identification of
dental problems or the prevention of dental disease, subject to
the limitations of this chapter;

(b) Oral health evaluations and assessments, which_must
be documented in the client’s file according to WAC 388-
502-0020, as follows:

(i) MAA allows a comprehensive oral evaluation once

per provider as an injtial examination, and it must include:
(A) An oral health and developmental history;
(B) An assessment of physical and oral health status; and
(C) Health education, including anticipatory guidance.
(ii) MAA allows periodic oral evaluations once every six
months. Six months must elapse between the comprehensive
oral evaluation and the first periodic oral evaluation.
(iii) MAA allows limited oral evaluations only when the

provider performing the limited oral evaluation is not provid-
ing pre-scheduled dental services for the client. The limited

oral evaluation must be:

(A) To provide limited or emergent services for a spe-
cific dental problem; or

(B) To provide an evaluation for a referral.

(c) Radiographs (x-rays) for children and adults, as fol-
lows:

(i) Intraoral (complete series, including bitewings) - once
in a three-year period;

(ii) Bitewings - total of four every twelve months;

(iii) Panoramic, for oral surgical purposes only, as fol-
lows:

(A) Not allowed with an intraoral complete series; and

(B) Once in a three-year period, except for preoperative
or postoperative surgery cases. Preoperative x-rays must be
provided within fourteen days prior to surgery, and postoper-
ative x-rays must be provided within thirty days after surgery.

(d) Fluoride treatment (either gel or varnish, but not
both) as follows (additional applications require prior autho-
rization):

(i) For children through age eighteen, topical application

of:

(A) Fluoride gel, once every six months; or

(B) Fluoride varnish, up to three times ina twelve-month
period.

(ii) For adults age nineteen through sixty-four, topical
application of fluoride gel or varnish for xerostomia only;
this requires prior authorization. See subsection (3) of this

Proposed
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section for clients of the division of developmental disabili-
ties;

(iii) For adults age sixty-five and older, topical applica-
tion of fluoride gel or varnish for only:

(A) Rampant root surface decay: or

(B) Xerostomia.

() Sealants for children only, once per tooth in a three-
year period for:

(i) The occlusal surfaces of:

(A) Permanent teeth two, three, fourteen, fifteen, eigh-
teen, nineteen, thirty. and thirty-one only; and

(B) Primary teeth A, B. L. J,K.L.S. and T only.

(ii) The lingual pits of teeth seven and ten; and

(iii) Teeth with no decay.

(f) Prophylaxis treatment, which is allowed:

(i) Once every twelve months for adults age nineteen and
older, including nursing facility clients;

(ii) Once every six months for children age eight through
eighteen; ’

(iii) Only as a component of oral hygiene instruction for
children through age seven: and

(iv) For clients of the division of developmental disabil-
ities, see subsection (3) of this section.

(g) Space maintainers, for children through age eighteen
only, as follows:

(i) Fixed (unilateral type), one per quadrant;

(ii) Fixed (bilateral type), one per arch; and

(iii) Recementation of space maintainer, once per quad-
rant or arch.

(h) Amalgam or composite restorations, as follows:

(i) Once in a two-year period; and

(ii) For the same surface of the same tooth.

(i) Crowns as described in WAC 388-535-1230, Crowns;

(j) Restoration of teeth and maintenance of dental health,
subiect to limitations of WAC 388-535-1100 and as follows:

(i) Multiple restorations involving the proximal and
occlusal surfaces of the same tooth are considered to be a

ULt tioal ol A A S D Y e e ———

multisurface restoration, and are reimbursed as such; and

(ii) Proximal restorations that do not involve the incisal
angle in the anterior tooth are considered to be a two-surface
restoration, and are reimbursed as such;

(k) Endodontic (root canal) therapies for permanent teeth
except for wisdom teeth;

() Therapeutic_pulpotomies, once per tooth, on primary
teeth only;

(m) Pulp vitality test, as follows:

(i) Once per day (not per tooth);

(ii) For diagnosis of emergency conditions only; and

(iii) Not allowed when performed on the same date_as
any other procedure, with the exception of an emergency

(n) Periodontal scaling and root planing as follows:

(i) For clients age nineteen and older only. See subsec-
tion (3) of this section for clients of the division of develop-
mental disabilities;

(i) Only when the client has radiographic (x-ray) evi-
dence of periodontal disease. There must be supporting doc-
umentation, including complete periodontal charting and a
definitive periodontal diagnosis:




Washington State Register, Issue 02-09

(ii1) Once per quadrant in a_twenty-four month period:

and

(iv) Not allowed when performed on the same date of
service as adult prophylaxis, gingivectomy, or gingivoplasty.

(0) Subject to WAC 388-535-1240 and as follows, com-
plete and partial dentures. and necessary modifications.
repairs, rebasing, relining, and adjustments of dentures
(includes partial payment in certain situations for laboratory
and professional fees for dentures and partials as specified in
WAC 388-535-1240(5)). MAA covers:

(i) One set of dentures per client in a ten-year period,
with the exception of replacement dentures which may be
allowed as specified in WAC 388-535-1240(4); and

(ii) Partials as specified in WAC 388-535-1240(2). once

every five years.
(p) Complex orthodontic treatment for severe handicap-

WSR 02-08-088

(e) Behavior management that requires the assistance of

more than one additional dental professional staff and the use
of advanced behavior techniques; and
(f) Panoramic radiographs, with documentation that

behavior management is required.
4) ((Pﬂﬁef&fﬂieﬂéi‘agfm
e hodenti

5)The-department)) MAA cé)vers ((dentally)) medically

necessary services provided in a hospital under the direction
of a physician or dentist for:

(a) The care or treatment of teeth, jaws, or structures
directly supporting the teeth if the procedure requires hospi-
talization; and

(b) Short stays when the procedure cannot be done in an

office setting. See WAC ((388-550-1100(43)) 388-550-
1100(6), Hospital coverage.

ping dental needs as specified in chapter 388-535A WAC,
Orthodontic services;
(q) Occlusal orthotic appliance for temporomandibular

joint disorder (TM1J) or bruxism, one in a two-year period;

1) Medically necessary oral surgery when coordinated
with the client’s managed care plan (if any);

(s) Dental services or treatment necessary for the relief
of pain and infections. including removal of symptomatic
wisdom teeth. MAA does not cover routine removal of

asymptomatic wisdom teeth without justifiable medical indi-

cations;

(t) Behavior management for children through age eigh-
teen only, whose documented behavior requires the assis-
tance of more than one additional dental professional staff to
protect the client from self-injury during treatment. See sub-
section (3) of this section for clients of the division of devel-
opmental disabilities.

(u) Nitrous oxide for children through age eighteen only,
when medically necessary. See subsection (3) of this section
for clients of the division of developmental disabilities.

(v) Professional visits, as follows:

(i) Bedside call at a nursing facility or residence, at the

physician’s request - one per day (see subsection (7) of this
section).

(ii) Hospital call, including emergency care - one per

day.

(w) Emergency palliative treatment, as follows:

(i) Allowed only when no other definitive treatment is
performed on the same day; and

(ii) Documentation must include tooth designation and a

brief description of the service.

" (3) For clients ((identified-by-the-departmentas-develop-

seetion)) of the division of developmental disabilities, MAA

(5) MAA covers anesthesia for medically necessary ser-

vices as follows:
(a) The anesthesia must be administered bv:

() An oral surgeon;
(ii) An anesthesiologist;
(iii) A Certified Registered Nurse Anesthetist (CRNA);

(iv) A general dentist who has a current conscious seda-
tion permit from the department of health (DOH).

(b) MAA reimburses for anesthesia services per WAC

(6) For clients residing in nursing facilities or group
homes:

(a) Dental services must be requested by the client or a
referral for services made by the attending physician, ((faeil-
#ty)) the director of nursing or the nursing facility supervisor,
or the client’s legal guardian;

(b) Mass screening for dental services of clients residing
in a facility is not permitted; and

(c) Nursing facilities must provide dental-related neces-
sary services per WAC ((388-97-225)) 388-97-012, Nursing
facility care.

(7) A request to exceed stated limitations or other restric-
tions on covered services is called a limitation extension
(LE), which is-a form of prior authorization. MAA evaluates
and approves requests for LE for dental-related services
when medically necessary, under the provisions of WAC

or

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1100 Dental-related services not cov-
ered. (1) The medical assistance administration (MAA) does
not cover dental-related services described in subsection (2)

allows services as follows:

(a) Fluoride application, either varnish or gel, but not
both - three times per calendar year;

(b) Periodontal scaling and root planing - once every six
months; ((ard)) .

' ©) ((Bropbyh*is-seal-ing—aﬂd-eemml-pehs-hiﬂg-,)) Pro-
p

hylaxis - three times per calendar vear;

(d) Nitrous oxide;

of this section ((are-not-ecovered)) unless the services are:
(@) Required by a physician as a result of an

EPSDT((AHealthy-Kids)) screen((:

ontioLimitas EWAC

vided under chapter 388-534 WAC:

)) as pro-
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(b) Included in ((2)) an MAA waivered program; or
(c) Part of one of the Medicare programs for qualified
Medicare beneficiaries (QMB) except for QMB-only, which
is not covered.
(2) MAA does not cover:
(a) ((sewiees,—ppeeedufes;-erea{-memrdeﬂeeﬁ-dmg&ref
Lieati ¢ ated . hich MAL heHoal!

.

(o)—TFemporary—erowns)) Any service specifically
excluded by statute;

(b) More costly services when less costly, equally effec-
tive services as determined by the department are available;

(c) Services, procedures, treatment, devices, drugs, or
application of associated services which the department or

Proposed

[52]

Washington State Register, Issue 02-09

the Centers for Medicare and Medicaid Services (CMS) (for-
merly known as the Health Care Financing Administration
(HCFA)) consider investigative or experimental on the date
the services were provided;

(d) Routine fluoride treatments (gel or varnish) for
adults. unless the clients are:

(i) Clients of the division of developmental disabilities;

(ii) Diagnosed with xerostomia, in which case the pro-
vider must request prior authorization; or

(iii) High-risk_adults sixty-five and over.
means the client has at least one of the following:

(A) Rampant root surface decay; or

(B) Xerostomia.

(e) Crowns, as follows:

(i) For wisdom and peg teeth;

(ii) Laboratory processed crowns for posterior teeth;

(iii) Temporary crowns, including stainless steel crowns
placed as temporary Crowns; and

(iv) Post and core for crowns.

(f) Root canal services for primary or wisdom teeth:

(2) Root planing for children, unless they are clients of
the division of developmental disabilities;

(h) Bridges:

(i) Transitional or treatment dentures;

(j) Teeth implants, including follow up and maintenance;

(k) Cosmetic treatment or surgery, except for medically
necessary reconstructive surgery to correct defects attribut-

able to an accident. birth defect, or illness;

(1) Porcelain margin extensions (also known as crowg‘
lengthening), due to receding gums; '

(m) Extraction of asymptomatic teeth;

(n) Minor bone grafts;

(0) Nonemergent oral surgery for adults performed in an

inpatient setting, except for the following:
(i) For clients of the division of developmental disabili-

ties. or for children eighteen years of age or younger whose
surgeries cannot be performed in an office setting. This

requires written prior authorization for the inpatient hospital-
ization; or

(ii) As provided in WAC 388-535-1080(4).

(p) Dental supplies such as toothbrushes (manual, auto-

matic. or electric), toothpaste, floss. or whiteners;
(q) Dentist’s time writing prescriptions or calling in pre-

scriptions or prescription refills to a pharmacy:
(r) Educational supplies;
(s) Missed or canceled appointments;

(t) Nonmedical equipment, supplies. personal or comfort
items Or services;

(u) Provider mileage or travel costs;

(v) Service charges or delinquent payment fees:

(w) Supplies used in conjunction with an office visit;
(x) Take-home drugs:

(y) Teeth whitening; or

2) Restorations for anterior or posterior wear with no
evidence of decay.

(3) MAA evaluates a request for any service that is listed
as noncovered under the provisions of WAC 388-501-0165.

High-risk
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NEW SECTION

WAC 388-535-1120 Coverage limits for dental-
related services provided under state-only funded pro-
grams. (1) Clients who receive services under the following
state-funded only programs receive only the limited coverage
described in this section:

(a) General assistance unemployable (GAU); and

(b) Alcohol and drug abuse treatment and support act
(ADATSA) (GAU-W).

(2) The medical assistance administration (MAA) covers
the dental services described and limited in this chapter for
clients eligible for GAU or GAU-W only when those services
are provided as part of a medical treatment for:

(a) Apical abscess verified by clinical examination, and
treated by:

(i) Open and drain palliative treatment;

(it) Tooth extraction; or

(iii) Root canal;

(b) Cysts or tumor therapies;

(c) Maxillofacial fracture;

(d) Radiation therapy for cancer of the mouth, only for a
total dental extraction performed prior to and because of that
radiation therapy;

(e) Sequestrectomies;

(f) Systemic or presystemic cancer, only for oral hygiene
related to those conditions; or

(g) Tooth fractures (limited to extraction).

(3) MAA may require prior authorization for any dental
treatment provided to a GAU or GAU-W client.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1200 Dental services requiring prior
authorization. The following services require prior
((appreval)) authorization:

(1) Nonemergent inpatient hospital dental admlssmns as
described under WAC ((

age)) 388-535-1100 (2)(0) and 388-550-1100(1);
(2) ((Orthodentie—treatment-as—deseribed-under—WAC

388-53514250)) Crowns as descrlbed in WAC 388-535-
1230;

(3) Dentures as described in WAC 388-535-1240;

()] ((Gfewns-es-deser-fbedﬂ—WAe&SSéSS—l%;Q)) Rou-

tine fluoride treatment (gel or varnish) for adults age nineteen
through sixty-four who are diagnosed with xerostomia; and

(5) Selected procedures identified by the medical assis-
tance administration (MAA((5)))and published in its current

dental billing instructions, which are available from MAA
((at)) in Olympia, Washington.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1220 Obtaining prior authorization

for dental servnces ((A&H&eﬂia&e&by-MM\—eal-y—md*emes

)) When

the medical assistance administration (MAA) authorizes a

WSR 02-08-088

service, that authorization indicates only that the specific ser-
vice is medically necessary; it is not a guarantee of payment.
The client must be eligible for covered services at the time
those services are provided.

(1) ((When—requesting—prior—authorization,—the—dental
der b MAA iting,suffic: bi

%We-ehmeﬂl—mfefmeae&ee-eswbhshdema}-neeemmehd.
ing;-but-nettimited-to)) MAA requires a dental provider who
is requesting prior authorization to submit sufficient objec-
tive clinical information to establish medical necessity. The
request must be submitted in writing on an American Dental
Association (ADA) claim form, which may be obtained by
writing to the American Dental Association, 211 East Chi-
cago Avenue, Chicago, Illinois 60611. The request must
include at least all of the following:

(a) Physiological description of the disease, injury,
impairment, or other ailment;

(b) X-ray(s);

(c) Treatment plan;

(d) Study model, if requested; and

(e) Photographs, if requested.

2) ((%eﬂ—ﬂie-feqaested—semee—meefs—th&emefm—m

WAEC-388-535-1080-Covered-services—it—will-be-autho-
rized)) MAA authorizes requested services that meet the cri-
teria in WAC 388-535-1080.

(3) MAA denies a request for dental services ((will-be
denied)) when the requested service is:

(a) Not ((dentally)) medically necessary; or

(b) A service, procedure, treatment, device, drug, or
application of associated service which (MAA)) the depart-
ment or the Centers for Medicare and Medicaid Services
(CMS) (formerly known as the Health Care Financing
Administration (HCFA)) consider investigative or experi-
mental on the date the service is provided.

(4) MAA may require second opinions and/or consulta-
tions ((may-be—required)) before ((the-autherization-of))
authorizing any ((eleetive)) procedure.

(5) Authorization is valid only if the client is eligible for
covered services on the date of service.

((%)—M*seel-leneeus—-er—u-nspeerﬁed—preeedwes—mey
fequire-prior-authorization-at MAAs-diseretion:))

AMENDATORY SECTION (Amending WSR 01-07-077,
filed 3/20/01, effective 4/20/01)

WAC 388-535-1230 Crowns. (1) Subject to the limita-
tions in WAC 388-535-1100, the medical assistance adminis-
tration (MAA) covers the following crowns without prior
authorization:

(a) Stainless steel((s)). MAA considers these as perma-
nent crowns, and does not cover them as temporary crowns;

and

(b) Nonlaboratory resin for primary anterior teeth.

(2) MAA does not cover laboratory-processed crowns
for posterior teeth.

(3) MAA requires prior authorization for the following
crowns, which are limited to single restorations for perma-
nent anterior (upper and lower) teeth:

(a) ((Poreelein-fused-to-a-high-neble-metal)) Resin (lab-
oratory);

Proposed

PROPOSED



(=]
laded
[ 7]
[—]
[
[(—]
-
(-

WSR 02-08-088

(b) Porcelain ((ﬁgsed—fe—ex-pfedemi-nafel-yM))

with ceramic substate;

(c) Porcelain fused to ((2)) high noble metal;

(d) Porcelain ((with-ceramie-substrate)) fused to predom-
inantly base metal; and

(e) ((W

() Full-cast-noble-metaland

() Resinaboratery))) Porcelain fused to noble metal.

(4) Criteria for covered crowns as described in subsec-
tions (1) and (3) of this section:

(a) Crowns may be authorized when the crown is ((den-
tally)) medically necessary.

(b) Coverage is based upon a supportable five year prog-
nosis that the client will retain the tooth if the tooth is
crowned. The provider must submit the following client
information:

(i) The overall condition of the mouth;

(ii) Oral health status;

(iii) ((Ratient)) Client maintenance of good oral health
status;

(iv) Arch integrity; and

(v) Prognosis of remaining teeth (that is, no more
involved than periodontal case type II).

(c) Anterior teeth must show traumatic or pathological
destruction to loss of at least one incisal angle.

(5) The laboratory processed crowns described in sub-
section (3) are covered:

(a) Only when a lesser service will not suffice because of
extensive coronal destruction, and treatment is beyond intra-
coronal restoration;

(b) Only once per permanent tooth in a five year period;

(c) For endodontically treated anterior teeth only after
satisfactory completion of the root canal therapy. Post-endo-
dontic treatment X-rays must be submitted for prior authori-
zation of these crowns.

(6) MAA reimburses only for covered crowns as
described in subsections (1) and (3) of this section. The reim-
bursement is full payment; all of the following are included in
the reimbursement and must not be billed separately:

(a) Tooth and soft tissue preparation;

(b) Amalgam or acrylic build-ups;

(c) Temporary restoration;

(d) Cement bases;

(e) Insulating bases;

(f) Impressions;

(g) Seating; and

(h) Local anesthesia.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1240 Dentures, partials, and overden-
tures. (1) ((In i i izath

i i seeti )) Subject to the limita-
tions in WAC 388-535-1100, the medical assistance adminis-
tration (MAA) covers only one set of dentures per clientina
ten-year period, and considers that set to be the first set. The

exception to this is replacement dentures, which may be

Proposed
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allowed as specified in subsection (4) of this section. Except
as described in subsection (5) of this section. MAA does not
require prior authorization for the first set of dentures. The
first set of dentures may be any of the following:

(a) An immediate set (constructed prior to removal of the
teeth);

(b) An initial set (constructed after the client has been
without teeth for a period of time); or

(<) A final set (constructed after the client has received
immediate or initial dentures)..

2 ((pa;gal-demﬁes—afe—eevefeé—uﬁéer—&hese—ﬁmiﬁ))
The first set of dentures must be of the structure and quality

to be considered the primary set. MAA does not cover tran-
sitional or treatment dentures.

(3) MAA covers partials (resin and cast base) once every
five vears, except as noted in subsection (4) of this section,
and subject to the following limits:

(a) Cast base partials only when replacing three or more
teeth per arch excluding wisdom teeth; and

(b) No partials are covered when they replace wisdom
teeth only.

((63Y)) (4) Except as stated below, MAA does not require
prior authorization for replacement dentures or partials ((is

notrequired)) when:

(a) The client’s existing dentures or partials ((ere)) meet
any of the following conditions. MAA requires prior autho-
rization for replacement dentures or partials requested within
one vear of the seat date. The dentures or partials must be:

(i) No longer serviceable and cannot be relined or
rebased; or

(ii) ((Aretest-or

GitrAre)) Damaged beyond repair.

(b) The client’s health would be adversely affected by
absence of dentures; -

(c) The client has been able to wear dentures success-
fully; ((end))

(d) The ((denture—meets)) dentures or partials meet the
criteria of ((dentelly)) medically necessary((z

autherization-when-the-elient)) ; and

(e) The dentures are replacing lost dentures, and the
replacement set does not exceed MAA’s limit of one setin a
ten-year period as stated in subsection (1) of this section.

(5) MAA does not reimburse separately for laboratory

and professional fees for dentures and partials. However,
MAA may partially reimburse for these fees when the pro-

vider obtains prior authorization and the client:
(a) Dies;
(b) Moves from the state;
(c) Cannot be located; or
(d) Does not participate in completing the dentures.
((659)) (6) The provider must document in the client’s
medical or dental record:
(a) Justification for replacement of dentures; ((and))
(b) Charts of missing teeth, for replacement of partials;‘

and

(c) Receipts for laboratory costs or laboratory records
and notes.
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((66»)) (1) For billing purposes, the provider may use the

impression date ((may-be-used)) as the service date for den-
tures, including partials, only when:

(a) Related dental services including laboratory services
were provided during a client’s eligible period; and

(b) The client is not eligible at the time of delivery.

(8) For billing purposes, the provider may use the deliv-
ery date as the service date when the client is using the first
set of dentures in lieu of noncovered transitional or treatment
dentures after oral surgery.

(9) MAA includes the cost of relines and adjustments
that are done within six months of the seat date in the reim-
bursement for the dentures.

(10) MAA covers one rebase in a five-year period; the
dentures must be at least three years old.

(11) The requirements in_this section also apply to over-
dentures.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1350 Payment methodology for den-

tal-related services((—PRayment-methedelosy)). The

((department)) medical assistance administration (MAA)
uses the description of dental services described in the Amer-

ican Dental Association’s Current Dental Terminology,
((284)) third edition ((EPF-2)) CDT-3), and the American
Medical Association’s Physician’s Current Procedure Termi-
nology ((¢ERIF)—The-department)) 2002 (CPT® 2002).
MAA uses state-assigned procedure codes to identify ser-
vices not fully described in the ((€B¥F-2)) CDT-3 or CPT®
2002 descriptions. (CPT® is a trademark of the American
Medical Association.)

‘(1) For covered dental-related services provided to eligi-
ble clients, MAA pays dentists and related providers on a fee-
for-service or contractual basis, subject to the exceptions and
restrictions listed under WAC 388-535-1100((-BPental-ser-
viees—not-coveredand-WAC)) and 388-535-1400((Dental
paymentlimits)).

(2) (MAA-may-pey providers—a-higherreimbursement

for-sel I dental . ded-to-children X

. hildren’ ontal ics-

7)) MAA sets maximum allowable fees for dental ser-
vices provided to children ((are-set)) as follows:

(a) ((Fhe—department's)) MAA's historical reimburse-
ment rates for various procedures are compared to usual and
customary charges.

(b) ((Fhe-department)) MAA consults with ((and-seeks
input-from)) representatives of the provider community to
identify program areas and concerns that need to be
addressed.

(c) ((Fhe—department)) MAA consults with dental
experts and public health professionals to identify and priori-
tize dental services and procedures ((inteems-of)) for their
effectiveness in improving or promoting children's dental
health.
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(d) Legislatively authorized vendor rate increases and/or
earmarked appropriations for children's dental services are
allocated to specific procedures based on ((this-proritytist))
the priorities identified in (c) of this subsection and consider-
ations of access to services.

(e) Larger percentage increases may be given to those
procedures which have been identified as most effective in
improving or promoting children's dental health.

(f) Budget-neutral rate adjustments are made as appro-
priate based on the department's evaluation of utilization
trends, effectiveness of interventions, and access issues.

((¢4)) (3) MAA reimburses dental general anesthesia
services for ((al})) eligible clients ((are-reirabursed)) on the
basis of base anesthesia units plus time. Payment for dental
general anesthesia is calculated as follows:

(a) Dental procedures are assigned an anesthesia base
unit of five; )

(b) ((Fwelve)) Fifteen minutes constitute one unit of
time. When a dental procedure requiring dental general anes-
thesia results in multiple time units and a remainder (less than
((twelve)) fifteen minutes), the remainder or fraction is con-
sidered as one time unit;

(c) Time units are added to the anesthesia base unit of
five and multiplied by the anesthesia conversion factor;

(d) The formula for determining payment for dental gen-
eral anesthesia is: (5.0 base anesthesia units + time units) x
conversion factor = payment.

(4) When billing for anesthesia, the provider must show
the actual beginning and ending times on the claim. Anesthe-

sia time begins when the provider starts to physically prepare
the client for the induction of anesthesia in the operating
room area (or its equivalent), and ends when the provider is

no longer in constant attendance (i.e., when the client can be

safety placed under post-operative supervision).

(5) MAA may pay anesthesiologists ((zay-be-paid)) for
general dental anesthesia provided in dental offices. Only
anesthesiologists specially contracted by (MAA-will-be)) the
department are paid an additional fee for that service.

(6) Dental hygienists who have a contract with MAA are
paid at the same rate as dentists who have a contract with
MAA., for services allowed under The Dental Hygienist Prac-
tice Act, which is available from the department of health,
Olympia, Washington.

(7) Licensed denturists ((er-dental-laborateries—billing
independently-are-paid-at MAA s allowaneefor prostheties
{dentures-and-partials)-serviees)) who have a contract with

MAA are paid at the same rate as dentists who have a contract
with MAA, for providing dentures and partials.

(8) MAA makes fee schedule changes ((are—made))
whenever the legislature authorizes vendor rate increases or
decreases ((are-authorized-by-thelegislature)).

(9) ((Fhe—department)) MAA may adjust maximum

allowable fees to reflect changes in ((the)) services or proce-
dure code descriptions.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1400 Payment for dental ((payment
Himits))-related services. (1) ((Reevision-of)) The medical
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assistance administration (MAA) considers that a provider

who furnishes covered dental services to an eligible client

((constitutes-acceptance by-the-providerof the-department’s))

has accepted MAA’s rules and fees.

(2) Participating providers must bill ((t-h&depaﬁmeﬂ%))
MAA their usual and customary fees.

(3) Payment for dental services is based on ((the-depart-
ment’s)) MAA’s schedule of maximum allowances. Fees
listed in the MAA fee schedule are the maximum allowable
fees.

(4) ((Raymentte)) MAA pays the provider ((will-be)) the
lesser of the billed charge (usual and customary fee) or ((the
department’s)) MAA’s maximum allowable fee.

(5) ((Ha-—eevered-serviee-is-performedfor-which-no-fee
is-listed;the-service-is—paid)) MAA pays "by report” on a
case-by-case basis ((as-determined-by-MAA)), for a covered

service that does not have a set fee.

(6) If the client’s eligibility for dental services ends
before the conclusion of the dental treatment, payment for
any remaining treatment is the client’s responsibility. The
exception to this is dentures and partials as stated in WAC
388-535-1240.

(7) The client is responsible for payment of any dental
treatment or service received during any period of ineligibil-
ity with the exception described in WAC 388-535-1240(4)
even if the treatment was started when the client was eligible.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1450 Payment for denture laboratory

services((—Payment)). ((A-dentist-using-the-services-of-an
independent-denture-laberatory must-bilMAAfor-the-ser-
viees-of the-laberatory-

formed-and-billed-by-an-independent-denturist)) The medical
assistance administration (MAA) does not directly reimburse
denture laboratories. MAA’s reimbursement for dentures,
partials, and overdentures includes laboratory fees. The pro-
vider is responsible to pay a denture laboratory for services
furnished to the provider.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1500 Payment for dental-related hos-
pital services((—Payment)). The medical assistance admin-

istration (MAA) pays for ((dentaly)) medically necessary
dental-related hospital inpatient and outpatient services m

accord with WAC 388-550-1100.

AMENDATORY SECTION (Amending WSR 99-07-023,
filed 3/10/99, effective 4/10/99)

WAC 388-535-1550 Payment for dental care pro-
vided out-of-state((—Rayment)). (1) Clients, except those
receiving ((medieal-eare)) services ((€)) under state-((enly
funding)))funded only programs, who are temporarily out-
side the state receive the same dental care services as clients
in the state, subject to the same exceptions and limitations.
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(2) The medical assistance administration (MAA) does
not cover out-of-state dental care ((reeetved-by)) for clients
receiving ((medical-eare)) services ((€)) under state-((enky
fundingHs-net-eovered))funded only programs.

(3) Eligible clients in MA A-designated border areas may
receive the same dental services as if provided in state.

(4) Dental providers who are out-of-state must meet the
same criteria for payment as in-state providers, including the
requirements to contract with MAA. See WAC 388-535-
1070, Dental-related services provider information.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-535-1010 Dental-related program intro-

duction.

WAC 388-535-1150 Becoming a DSHS dental

provider.

WAC 388-535-1260 Dental-related limits of state-

only funded programs.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 3, 2002, 11:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed.as WSR 01-
03-096.

Title of Rule: Amending WAC 388-551-2000 Home
health services—General, 388-551-2010 Home health ser-
vices—Definitions, 388-551-2020 Home health services—
Eligible clients, 388-551-2100 Covered home health ser-
vices—Nursing, 388-551-2110 Home health services—Spe-
cialized therapy, 388-551-2120 Home health aid services,
388-551-2130 Noncovered home health services, 388-551-
2200 Home health services—Eligible providers, 388-551-
2210 Home health services—Provider requirements; 388-
551-2220 Home health services—Provider payments; and
new section WAC 388-551-2030 Home health skilled ser-
vices—Requirements.

Purpose: To meet the requirements of the Centers for
Medicare and Medicaid Services (CMS), formerly Health
Care Financing Administration (HCFA), the department is
amending home health services sections in chapter 388-551
WAC that refer to "homebound” criteria. At the same time,
the department is changing references to "plan of treatment
(POT)" to "plan of care (POC)" to be consistent with Depart-
ment of Health (DOH). Also, to update rule content, includ-
ing the addition of a new section, and to reflect current
department policy and business practices.

Statutory Authority for Adoption:
74.09.520, 74.09.530, and 74.09.500.

RCW 74.08.090,
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Statute Being Implemented: RCW 74.08.090,
74.09.520, 74.09.530, and 74.09.500.

Summary: The rules amend language in the home health
services sections that refers to "homebound" criteria. The
rules also clarify and update rule content to reflect current
department policy, including POC requirements.

Reasons Supporting Proposal: To meet the requirements
of CMS to amend sections in the home health services sec-
tions that refer to "homebound” criteria. To update rule con-
tent to reflect current department policy.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Pam Colyar,
P.O. Box 45506, Olympia, WA 98504, (360) 725-1582.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendments incorporate into rule a
mandate by CMS that requires the department to remove ref-
erences to the "homebound” criteria from the home health
services program and rule. In addition, the new rules update,
clarify, and add new language to the home health services
program.

The purpose of these rules is to meet the mandate to
remove the "homebound" requirement from the program’s
rule and provide clearly written language that is easier to
understand.

The anticipated effects are (1) to increase effectiveness
of MAA’s staff who administer and enforce home health ser-
vices rules; (2) to improve the quality of home health service
care provided to clients; (3) to reduce confusion and, conse-
quently, provide savings to service providers in time and
money due to the clarification of the format and content of
the POC and what to add to it during a review; (4) to increase
the quality of care that a client receives by assuring follow
through with needed care from the DSHS case manager after
the client discharges from home health services; and (5) to
provide savings to home health agency providers by allowing
the providers to utilize a client’s DSHS case manager instead
of their agency’s social worker for services that are not MAA-
covered services.

Proposal Changes the Following Existing Rules: All ref-
erences to "homebound" criteria are removed. The verbiage
"plan of treatment (POT)" is changed to "plan of care
(POC)." The proposal adds a new section WAC 388-551-
2030 that incorporates existing MAA policy requirements for
home health agency to provide home health skilled services.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the new rules and concluded that no new costs will
be imposed on businesses affected by them. The analysis is
contained in the cost benefit analysis described below.

RCW 34.05.328 applies to this rule adoption. Although
the adoption of WAC 388-551-2030 (new section) meets the
definition of a "significant legislative rule,” this section and
amendments to the other listed sections impose no additional
costs to businesses. A cost benefit analysis was completed
and is available upon request from Kathy Sayre, Medical
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Assistance Administration, P.O. Box 45533, Olympia, WA
98504-5533, phone (360) 725-1342, fax (360) 586-9727, e-
mail SayreK @dshs.wa.gov.

Hearing Location: Office Building - 2 (DSHS Head-
quarters) (parking off 12th and Jefferson), 1115 Washington,
Olympia, WA 98504, on May 21, 2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 17,2002, phone
(360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
21,2002.

Date of Intended Adoption: No sooner than May 22,
2002. _
March 29, 2002

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2000 Home health services—General.

The purpose of the medical assistance administration (MAA)
home health program is to reduce the costs of health care ser-
vices by providing equally effective, ((mere-eonservative;
t tent’ })) less restric-

tive quality care to the client in the client’s residence. subject
to the restrictions and limitations in this subchapter.

(@ healt . . . Fl.'lll . ’

ined-by-d o submitted-to-MAA durine the-ch
ent’sfocused-program-review-period:)) Home health skilled
services are provided ((are)) for acute, intermittent, short-
term, and intensive courses of treatment. See chapter 388-
515 and 388-71 WAC for programs administered to clients
((needing)) who need chronic, long-term maintenance care.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2010 Home health services—Defini-
tions. ((Werds)) The following definitions and abbreviations

((m—beld—h&veﬁe—ﬁaﬂewmg—de&%eas—feﬁh*s—elmpﬁer.—Se‘e

found in WAC

ations-used-by-the-department:)) and those
388-500-0005 apply to this subchapter:
"Acute care'' means care provided by a home health

agency for clients who are not medically stable or have not

attained a satisfactory level of rehabilitation. These clients
require frequent intervention by a registered nurse or licensed
therapist.

""Brief skilled nursing visit'' means a registered nurse,
or a licensed practical nurse under the supervision of a regis-
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tered nurse, performs only one of the following activities dur-
ing a visit to a client:

(1) An injection;

(2) Blood draw; or

(3) Placement of medications in containers.
L}

'Chronic_care’ means long-term care for medically
stable clients.

""Full skilled nursing visit'' means a registered nurse, or
a licensed practical nurse under the supervision of a regis-
tered nurse, performs one or more of the following activities
during a visit to a client:

(1) Observation;

2) Assessment;

(3) Treatment;

(4) Teaching;

(5) Training;

(6) Management; and

(7) Evaluation.

""Home health agency’ means an agency or organiza-
tion certified under Medicare to provide comprehensive
health care on ((8)) an_intermittent or part-time ((er-intermit-
tent)) basis to a patient in the patient’s place of residence.

'Home health aide'' means an individual registered or
certified as a nursing assistant under chapter 18.88 RCW
who, under the direction and supervision of a registered nurse

or licensed therapist, assists in the delivery of nursing or ther-
apy related activities, or both, to patients of a home health or
hospice agency, or hospice care center.

""Home health aide services' means services provided
by a home health aide when a client has an acute, intermit-
tent, short-term need for the services of a registered nurse,
physical therapist, occupational therapist, or speech therapist
who is employed by or under contract with a home health
agency. Such services are provided under the supervision of
the previously identified authorized practitioners, and include
ambulation and exercise, assistance with self-administered
medications, reporting changes in a client’s condition and
needs. and completing appropriate records.

"Home health skilled services' means skilled health
care (nursing, specialized therapy, and home health aide) ser-
vices provided in the client’s residence on ((e-part-time-er))
an intermittent or part-time basis by a ((Fide3VH Medieare
and-Title XPXMedieaid-home-health-provider)) Medicare-
certified home health agency with a current medical assis-
tance administration (MAA) provider number. See also
WAC 388-551-2000.

(“Hemebeund—means—aphysicianhas—eertified—that

he-chientisimedicall hvsieal] fined-to-the-home;

": D€ H < s 4 Bha BOSEeRce Rt nome are

) f . )
"Long-term care’' is a_generic term referring to various
programs and services. including services provided in home
and community settings, administered directly or_through
contract by the department’s aging and adult services admin-
istration (AASA) or division of developmental disabilities

(DDD).
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"Plan of ((treatment—ROP)) care (POC)" (also
known as "'plan of ((eare-ROE})) treatment (POT)')
means a written plan of ((treatment)) care that is established
and periodically reviewed and signed by both a physician and
a home health agency provider((that)). _The plan describes
the home health care to be provided at the client’s residence.
See WAC 388-551-2210.

"Residence’ means a client’s home or place of living ,
including an adult famjly home and/or boarding home, but
not including a hospital, skilled nursing facility, or residential
facility with skilled nursing services available.

"Review period" means the three-month period the
medical assistance administration (MAA) assigns to a home
health agency. based on the address of the agency’s main
office, during which MAA reviews all claims submitted by
that agency.

"Specialized therapy'' means skilled therapy services
provided to ((hemebeund)) clients ((whieh)) that
include((s)):

(1) Physical;

(2) Occupational; or

(3) Speech/audiology services.

(See WAC 388-551-2110.)

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2020 Home health services—Eligible
clients. (1) Clients in the following fee-for-service MAA
programs are eligible to receive home health services subject
to the limitations described in this chapter. ((Chapter388-
551 WAC dees-not-apply-te)) Clients enrolled in ((MAAS)) a
healthy options managed care ((p}ans)) plan receive all home
health services through their designated plan, subject to the
plan’s coverages and limitations.

(a) Categorically needy program (CNP);

(b) Limited casualty program - medically needy program
(LCP-MNP);

(c) General assistance expedited (GA-X) (disability
determination pending); and

(d) Medical care services (MCS) under the following
programs: .

(i) General assistance - unemployable (GA-U); and

(ii) Alcoholism and drug addiction treatment and support
act (ADATSA) (GA-W).

(2) Clients in the following emergency-only MAA pro-
grams are eligible to receive home health services, subject to
the limitations described in this chapter. Coverage is ((alse))
limited to two skilled nursing visits per eligibility enrollment
period. Specialized therapy services and home health aide
visits are not covered:

() ((Categorieally—needy—program—())CNP((3))-emer-
gency((-)) medical only((=)); and )

(b) ((imi
gram-())LCP-MNP((3))- emergency medical only.

See WAC 388-551-2100(3) for limitations of coverage
under these programs.
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NEW SECTION

WAC 388-551-2030 Home health skilled services—
Requirements. (1) MAA reimburses for covered home
health skilled services provided to eligible clients, subject to
the restrictions or limitations in this section and other appli-
cable published WAC.

(2) Home health skilled services provided to eligible cli-
ents must:

(a) Meet the definition of "acute care” in WAC 388-551-
2010.

(b) Provide for the treatment of an illness, injury, or dis-
ability.

(c) Be medically necessary as defined in WAC 388-500-
000s.

(d) Be reasonable, based on the community standard of
care, in amount, duration, and frequency.

(e) Be provided under a plan of care (POC), as defined in
WAC 388-551-2010 and described in WAC 388-551-2210.
Any statement in the POC must be supported by documenta-
tion in the client’s medical records.

(f) Be used to prevent placement in a more restrictive
setting. In addition, the client’s medical records must justify
the medical reason(s) that the services should be provided in
the client’s residence instead of a physician’s office, clinic, or
other outpatient setting. This includes justification for ser-
vices for a client’s medical condition that requires teaching
that would be most effectively accomplished in the client’s
home on a short-term basis.

(g) Be provided in the client’s residence, as defined in
WAC 388-551-2010. MAA does not reimburse for services
if provided at the workplace, school, child day care, adult day
care, skilled nursing facility, or any other place that is not the
client’s place of residence.

(h) Be provided by a home health agency that is Title
XVIII (Medicare) certified and state-licensed.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2100 Covered home health services—

Nursing. (1) MAA covers home health acute care skilled
nursing services ((invelve-observation—assessments—treat-

y 0
5 AHRRE - maRasemen andieor-evalaation
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listed in this section when furnished by a qualified provider.

MAA evaluates a request for covered services that are subject
to limitations or restrictions, and approves such services

beyond those limitations or restrictions when medically nec-

essary, under the standard for covered services in WAC 388-
301-0165.

(2) MAA covers the following home health acute care
skilled nursing services, subject to the limitations in this sec-
tion:

(a) Full skilled nursing services that require the skills of
a registered nurse or a licensed practical nurse under the
supervision of a registered nurse if the services involve one or
more of the following:

{i) Observation;

(11) Assessment;

(iii) Treatment;

(iv) Teaching;

(v) Training;

{vi) Management; and

(vii) Evaluation.

(b) A brief skilled nursing visit if only one of the follow-
ing activities is performed during the visit:

(i) An injection;

(ii) Blood draw; or
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(iii) Placement of medications in containers (e.g., enve-
lopes, cups, medisets).

(c) Home infusion therapy only if the client:

(i) Is willing and capable of learning and managing the
client’s infusion care; or

(ii) Has a volunteer caregiver willing and capable of
learning and managing the client’s infusion care.

(d) Infant phototherapy for an infant diagnosed with

hyperbilirubinemia:
(i) When provided by an MAA-approved infant photo-
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vise home health aide services, with or without the presence
of the home health aide.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2130 Noncovered home health ser-
vices((—Noneevered)). (1) MAA does not cover the follow-

ing home health services ((and-expenses)) under the home

health program, unless otherwise specified:

therapy agency: and
(ii) For up to five skilled nursing visits per infant.
(e) Limited high-risk obstetrical services:

(i) For a medical diagnosis that complicates pregnancy

and may result in a poor outcome for the mother, unborn, or

(a) ((Medieal)) Chronic long-term care skilled nursing
visits or specialized therapy visits for a medically stable cli-

ent when a long-term care skilled nursing plan or specialized
therapy plan is in place through the department of social and

health services aging and adult services administration

newborn;
(ii) For up to three home health visits per pregnancy if:
(A) Enrollment in or referral to the following providers
of First Steps has been verified:
(D) Maternity support services (MSS); or

(ID Maternity case management (MCM); and

(B) The visits are provided by a registered nurse who has
either:

(D) National perinatal certification; or

(II) A minimum of one year of labor. delivery, and post-
partum experience at a hospital within the last five years.

(3) MAA limits skilled nursing visits provided to eligible
clients to two per day, except clients eligible under either of
the emergency medical programs listed in WAC 388-551-
2020 (2)(a) and (b) are limited to two skilled nursing visits

within the eligibility enrollment period.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99) .

WAC 388-551-2110 ((€evered)) Home health ser-
vices—Specialized therapy. (1) MAA ((meay-pay-forup-to
ene)) limits specialized therapy ((wisit)) visits to one per cli-
ent, per day, per type of specialized therapy. Specialized
therapy is defined in WAC 388-551-2010.

(2) ((Fo-receive)) MAA does not allow duplicate ser-
vices for any specialized therapy ((serviees;a-elient-must-be
hemebeund)) for the same client when both providers are

performing the same or similar procedure(s).

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2120 Home health aide services((—
Aides)). (1) MAA ((mey-payfor-up-te-ene)) limits home
health aide ((visit)) visits to one per day.

(2) MAA ((pays)) reimburses for home health aide ser-
vices, as defined in WAC 388-551-2010, only when the ser-
vices are provided under the supervision of, and in conjunc-
tion with, practitioners who provide:

(a) Skilled nursing services; or

(b) Specialized therapy services.

(3) MAA covers home health aide services only when a
registered nurse or licensed therapist visits the client’s resi-
dence at least once every fourteen days to monitor or super-

Proposed

(AASA) or division of developmental disabilities (DDD).

(i) MAA considers requests for interim chronic long-
term care skilled nursing services or specialized therapy ser-
vices for a client while the client is waiting for AASA or
DDD to implement a long-term care skilled nursing plan or
specialized therapy plan; and

(ii) On a case-by-case basis, MAA may authorize long-
term care skilled nursing visits or specialized therapy visits
for a client for a limited time until a long-term care skilled
nursing plan or specialized therapy plan is in place. Any ser-
vices authorized are subject to the restrictions and limitations
in this section and other applicable published WACs.

(b) Social work services((3

&).

(c) Psychiatric skilled nursing services((;

).

(d) Pre- and postnatal skilled nursing services, except as
listed under WAC 388-551-2100((&0)

billed-separately);))(2)(e).

(e) Well-baby follow-up care((3)).

(f) Services performed in hospitals, correctional facili-
ties, skilled nursing facilities, or a residential facility with
skilled nursing services available((;)).

(g) Home health aide services that are not provided in
conjunction with skilled nursing or specialized therapy ser-
vices((3)).

(h) Health care for a medically stable client (e.g., one
who does not have an acute episode, a disease exacerbation,
or treatment change)((s)).

(i) Home health specialized therapies and home health
aide visits for clients in the following programs:

(i) CNP - emergency medical only; and

(ii) LCP-MNP - emergency medical only((z)).

(j) Skilled nursing visits for a client when a home health
agency cannot safely meet the medical needs of that client
within home health services program limitations (e.g., for a
client to receive infusion therapy services, the caregiver must
be willing and capable of managing the client’s care)((3)).

(k) More than one of the same type of specialized ther-
apy and/or home health aide visit per day((s)).

(1) MAA does not reimburse for duplicate services for

any specialized therapy for the same client when both provid-
ers are performing the same or similar procedure(s).

o5ty




Washington State Register, Issue 02-09

(m) Home health visits made without a written physi-
cian’s order, unless the verbal order is:

(i) ((Written)) Documented prior to ((er-en-the-date-of))
the visit; and

(ii) The document is signed by the physician within
forty-five days of the order being given.

(2) MAA does not cover additional administrative costs
billed above the visit rate (these costs are included in the visit
rate and will not be paid separately).

(3) MAA evaluates a request for any service that is listed
as noncovered under the provisions of WAC 388-501-0165.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2200 Home health services—Eligible

providers. A home health ((previder)) agency may contract
with MAA to be a ((Medicaid)) provider if the ((provideris

) healtd Provid ] veMedi
i i : )) agency:
(1) Is Title XVIII (Medicare) certified;

(2) Is department of health (DOH) licensed as a home

health agency;
(3) Meets DOH requirements;

(4) Submits a completed, signed core provider agree-
ment to MAA; and

(5) Is assigned a provider number.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2210 Home health services—Pro-
vider((s—)) requirements. For any delivered home health
service to be payable, MAA requires home health providers
to develop and implement an individualized plan of ((ireat-
meat-(POPY)) care (POC) for the client.

(1) The (ROF)) POC must:

(a) Be documented in writing and be located in the cli-
ent’s home health medical record;

(b) Be developed ((end)), supervised, and signed by a
licensed registered nurse or licensed therapist;

(c) Reflect: the physician’s orders and client’s current
health status;

(d) Contain specific goals and treatment plans;

(e) Be reviewed and revised by a physician at least every
sixty((we)) calendar days ((and)), signed by a physician
within forty-five days of the verbal order, and returned to the
home health agency’s file;

(((ey-Contain-speeifie-goals-and-treatment-plans:)) and

(f) Be available to department staff or its designated con-
tractor(s) on request.

(2) The provider must include in the ((RGF)) POC all of
the following:

(a) The primary diagnosis (the diagnosis that is most
related to the reason the client qualifies for home health ser-
vices) or the diagnosis that is the reason for the visit fre-
quency;
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(b) ((Fhe)) All secondary medical diagnoses ((ard-prog-
aesis)), including date(s) of onset or exacerbation;

(¢) ((A-discharge-plan)) The prognosis;

(d) The type(s) of equipment required;

(e) A description of each planned service and goals
related to the services provided;

(f) Specific procedures and modalities;

(g) A description of the client’s mental status;

(h) A description of the client’s rehabilitation potential;

(i) A list of permitted activities;

(j) A list of safety measures taken on behalf of the client;
and

(k) A list of medications which indicates:

(i) Any new prescription ((preseribed)); and

(i) Which medications are changed for dosage or route
of administration.

(3) The provider must include in or attach to the (ROF))
POC:

(a) A description of the client’s functional limits and the
effects;

(b) Documentation that justifies why the medical ser-
vices should be provided in the client’s residence instead of a
physician’s office, clinic, or other outpatient setting;

(c) Significant clinical findings;

((¢89)) (d) Dates of recent hospitalization; ((ard

{d)-H the-elient-is-rot-homebound;a-deseription-of-why

3 ‘_: emp O-HSe-a/ppProp
N P

alternatives-to-meet-the-client’s-home-health-needs))

(e) Notification to the DSHS case manager of admit-
tance; and

(f) A discharge plan, including notification to the DSHS
case manager of the planned discharge date and client dispo-

sition at time of discharge.

(4) The individual client medical record must comply
with community standards of practice, and must include doc-
umentation of:

(a) Visit notes for every billed visit;

(b} Supervisory visits for home health aide services
((per)) as described in WAC 388-551-2120(3);

((65))) () All medications administered and treatments
provided;

((€e)) (d) All physician orders, new orders, and change
orders, with notation that the order was received prior to
treatment;

((())) (e) Signed physician new orders and change
orders;

((¢e})) () Home health aide services as indicated by a
registered nurse or licensed therapist in a home health aide
care plan;

(D)) (2) Interdisciplinary and multidisciplinary team
communications;

((¢2))) (h) Inter-agency and intra-agency referrals;

((6ry)) (i) Medical tests and results; ((and

Proposed
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) (j) Pertinent medical history; and
(k) Notations and charting with signature and title of

Washington State Register, Issue 02-09

£€})) did not meet the conditions described in WAC 388-
550-2030; or

writer.

(5) The provider must document at least the following in
the client’s medical record:

(a) Skilled interventions per the (ROT)) POC;

(b) Client response to the POC:

(c) Any clinical change in client status;

((¢e))) (d) Follow-up interventions specific to a change in
status with significant clinical findings; and

((¢8))) (e) Any communications with the attending phy-
sician.

(6) The provider must include the following documenta-
tion in the client’s visit notes when appropriate:

(a) Any teaching, assessment, management, evaluation,
((pattent)) client compliance, and client response;

(b) Weekly documentation of wound care, size (dimen-
sions), drainage, color, odor, and identification of potential
complications and interventions provided; ((ard))

(c) Referral to a wound care specialist, if wound is not
healing: and

(d) The client’s physical system assessment as identified
in the ((ROF)) POC.

AMENDATORY SECTION (Amending WSR 99-16-069,
filed 8/2/99, effective 9/2/99)

WAC 388-551-2220 Home health services—Pro-

vider((s—)) payments. (1) In order to be reimbursed, the

home health provider must bill MAA according to the condi-
tions of payment under WAC 388-502-0150 and other issu-
ances.

(2) Payment to home health providers is:

(a) A set rate per visit ((rate)) for each discipline pro-
vided to a client;

(b) Based on the county location of the providing home

health agency; and

(c) Updated by general vendor rate changes.

(&) (3) For clients eligible for both Medicaid and
Medicare, MAA may pay for services described in this chap-
ter only when Medicare does not cover those services. The
maximum payment for each service is Medicaid’s maximum
payment.

((63¥)) (4) Providers must submit documentation to ((the
department-during-any-MAA foeused-program)) MAA dur-
ing the home health agency’s review period. Documentation
includes, but is not limited to, the requirements listed in
WAC 388-551-2210.

() (5) After MAA receives the documentation, the
MAA((%)) medical director or designee reviews the client’s
medical records for program compliance and quality of care.

((9))) (6) MAA may take back or deny payment for any
insufficiently documented home health care service when the
MAA medical director or designee determines that: '

(a) The service ((was-notmedically-necessary-(defined-in

Proposed

(b) The service was not in compliance with program pol-

icy.

((¢6))) (1) Covered home health services for clients

enrolled in a Healthy Options managed care plan are paid for
by that plan.
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PROPOSED RULES
DEPARTMENT OF CORRECTIONS
[Filed April 3, 2002, 2:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
02-075.

Title of Rule: Amendments to chapter 137-28 WAC,
Prisons discipline: WAC 137-28-160 Definitions, 137-28-
220 General infractions, 137-28-240 General infractions—
Sanctions, 137-28-260 Serious infractions, 137-28-310 Deci-
sion of hearing officer, 137-28-350 Sanctions—Authority to
impose, and 137-28-380 Appeal.

Purpose: Refine the definitions of general and serious
infractions for the purposes of prison discipline.

Statutory Authority for Adoption: RCW 72.01.090,
72.09.130, and 9.94.070.

Statute Being Implemented:
9.94.070.

Summary: The amendments refine the definitions for
general and serious infractions, reclassify a serious infraction
as a general infraction, add new infractions, eliminate a stay
of sanctions pending appeal to the superintendent and make
corrections to preserve internal cross references. These rule
amendments facilitate a review of and provide an opportunity
for comment on the department's entire disciplinary code in
view of the potential for felony impact of serious infractions
under RCW 9.94.070.

Reasons Supporting Proposal: These changes are neces-
sary to maintain discipline within state correctional institu-
tions. The opportunity for public comment and review of the
disciplinary code and the proposed serious infraction amend-
ments furthers the department’s intent to implement its
authority delegated pursuant to RCW 72.09.130 and
9.94.070.

Name of Agency Personnel Responsible for Drafting:
John Nispel, P.O. Box 41114, Olympia, WA 98504-1114,
(360) 586-2160; Implementation and Enforcement: Eldon
Vail, Deputy Secretary, P.O. Box 41118, Olympia, WA
98504-1118, (360) 753-1502.

Name of Proponent: Washington State Department of
Corrections, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed changes will enhance discipline in the
institutions operated by the department, further refining and
clarifying disciplinary behavior. The following changes are
proposed:

RCW 72.09.130 and
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WAC 137-28-160 Definitions, change internal cross ref-
erence to redesignated infractions.

WAC 137-28-220 General infractions, add two general
infractions, #357 Unauthorized use of martial arts and #307
Unauthorized marriage, which were downgraded from seri-
ous infractions; redesignate infraction #728(a) as #328.

WAC 137-28-240 General infractions—Sanctions, cor-
rect typographical error in title.

WAC 137-28-260 Serious infractions, reclassify two
serious infractions, #520 Unauthorized use of martial arts and
#661 Unauthorized marriage, as general infractions (see
WAC 137-28-220); add three new serious infractions: (1.
#611 sexual assualt of a staff member or 2. #635 Sexual
assault of another offender and 3. #739 possession of per-
sonal information about DOC staff); delete three infractions:
#599 Careless behavior, #699 Careless behavior and #799
Careless behavior; refine the definitions of the following seri-
ous infractions: #717 Causing threat of injury, #777 Causing
injury, #682 Organized work stoppage, #746 Organized hun-
ger strike, #551 Providing false information, #552 Causing
an innocent person to be penalized and #706 Giving false
information; redesignate infraction #728(b) as #728.

WAC 137-28-310 Decision of hearing officer, change
internal cross reference to redesignated infractions.

WAC 137-28-350 Sanctions—Authority to impose,
delete the stay of sanctions pending appeal to the superinten-
dent.

WAC 137-28-380 Appeal to superintendent, delete the
stay of sanctions pending appeal to the superintendent.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules effect incar-
cerated offenders only and will not impose costs on busi-
nesses.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 does not apply to this rule adoption as the
agency is not named in RCW 34.05.328 (5)(a)(i).

Hearing Location: Department of Corrections, 2nd
Floor Conference Room, 410 West Sth Street, Olympia, WA
98504, on May 21, 2002, at 10 a.m.

Assistance for Persons with Disabilities: Contact John
R. Nispel by May 13, 2002, (360) 586-2160.

Submit Written Comments to: John R. Nispel, Rules
Coordinator, Department of Corrections, P.O. Box 41114,
Olympia, WA 98504-1114, fax (360) 664-2009, by May 13,
2002.

Date of Intended Adoption: May 22, 2002.

April 3,2002

Patricia Robinson-Martin
Chief of Staff

for Joseph D. Lehman

Secretary

AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00)

WAC 137-28-160 Definitions. For the purposes of this
chapter, the following words have the following meanings:

WSR 02-09-002

Adult correctional institution and institution - a facility
identified in RCW 72.01.050(2) and any similar facility here-
inafter established.

Aggravated assault - an assault resulting in physical
injury and requiring medical care (see definition of medical
care).

Assault - a physical attack upon the body of another per-
son. The attack may be made with any instrument including,
but not limited to weapons, body parts, food products or
bodily secretions.

Attempt - putting forth an effort to commit any infraction
shall be considered the same as commission of the infraction.
However, attempted aggravated assault shall be considered
an attempted assault.

Bodily harm - physical pain or injury, illness, or impair-
ment of physical condition. i

Cell tag - if contraband or other violation is discovered in
an area under control of the inmate (such as within the con-
fines or contents of a cell), the contraband or other violation
shall be constructively attributed to the inmate(s) assigned to
that area, unless the inmate(s) can establish a lack of involve-
ment in the infraction at the disciplinary hearing.

Conspiracy - an agreement between two or more persons
to commit an infraction. Conspiracy to commit an infraction
shall be considered the same as commission of the infraction.

Deputy secretary - the deputy secretary of the office of
correctional operations of the Washington state department
of corrections, or the deputy secretary’s designee.

Discovery - when a staff member discovers that an
infraction has occurred or when an investigation into the inci-
dent is concluded.

Eamed time - means that portion of time an offender is
eligible to earn for program participation approved by the
classification process and consistent with his/her case man-
agement plan. )

Earned release time - means the combined earned time
and good conduct time credit an offender is eligible to earn
off the minimum term established by the indeterminate sen-
tence review board or the sentencing court.

Good conduct time credits - that portion of an inmate's
potential reduction to minimum term which is authorized by
RCW 9.95.070 and 72.09.130 and which may be lost by
receiving serious infractions.

Hearing officer - Staff member(s) designated by the
superintendent to conduct disciplinary hearings.

Infraction - commission of, attempt to commit, or con-
spiracy with another to commit any violation of prison rules
as enumerated in this code. Aiding or abetting another to
commit an infraction will be considered the same as commis-
sion of the infraction.

Infraction review officer - staff member(s) designated by
the superintendent to review a serious irfraction.

Lesser included offense - any infraction that must neces-
sarily have been committed in order to commit another
infraction.

Medical care - any care conducted in a medical facility/
treatment center by medical staff to treat a documented,
physical injury, including, but not limited to bandaging,
suturing, surgery, etc. An examination conducted by medical

Proposed
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staff to determine whether an injury has been sustained shall
not be considered medical care.

Mitigating factors - factors to be considered by the
infracting officer in deciding whether to charge a #((728a)))
328 general infraction rather than a #728((€b})) serious
infraction. Also, factors to be considered by the infraction
review officer, hearings officer, and superintendent for the
purpose of deciding whether a #728(({b))) serious infraction
should be reduced to a #((728¢a))) 328 general infraction.
Mitigating factors may include the seriousness of the sexu-
ally explicit material involved, whether the inmate has been
convicted of a sexually motivated crime, the treatment needs
of the inmate, the prior history of similar behavior, and the

.source of the material.

Possession * established when an item(s) is found on a
person or in an area which is under the control of the individ-
ual(s) charged.

Promptly - to act as soon as reasonably possible, consis-
tent with institutional goals of safety, security, and rehabilita-
tion.

Secretary - the secretary of the Washington state depart-
ment of corrections, or the secretary’s designee.

Sexual harassment - any word, action, gesture or other
behavior that is sexual in nature and that would be offensive
to a reasonable person.

Sexually explicit - means a depiction of one of the fol-
lowing:

* One of the participants in the sexual act is, or appears to
be, nonconsenting;

* One of the participants in the sexual act appears to be
forceful, threatening, or violent;

* One of the partners in the sexual act is dominating one
of the other participants and one of the individuals is obvi-
ously in a submissive role or one of the participants is
degraded, humiliated, or willingly engages in behavior that is
degrading or humiliating;

* One of the participants in the sexual act is a minor, or
appears to be a minor, or a minor alone is depicted in a sexu-
ally suggestive way;

» Actual penetration, be it penile/vaginal-oral, penile-
anal, or penile-vaginal; digital-anal; digital-vaginal; or inser-
tion of any inanimate object in the vaginal or anal cavity, and
the depiction in the context presented is deemed to be a threat
to legitimate penological objectives;

* Any bodily excretory function which is sexual in
nature;

» Bestiality, sadomasochistic behavior, bondage; or
~ *Material reasonably deemed to be a threat to legitimate
penological objectives.

Staff member - for purposes of this chapter includes
employees of the department of corrections, contract employ-
ees, and volunteers.

Superintendent - superintendent of an adult correctional
institution or the superintendent's designee.

Working days - Monday through Friday, excluding
weekends and holidays.

Proposed
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AMENDATORY SECTION (Amending WSR 01-22-094,
filed 11/6/01, effective 12/6/01) ’

WAC 137-28-220 General infractions. (1) Any of the
following types of behavior may constitute a general infrac-
tion:

Unauthorized possession/theft

051 - Unauthorized possession of money, stamps
or negotiable instruments the total value of
which is less than five dollars.

053 - Possession of anything not authorized for
retention or receipt by an inmate and/or not
issued to an inmate by regular institutional
channels.

255 - Misuse or waste of issued supplies, goods,
services or property, the replacement value
of which is less than ten dollars.

310 - Pretending or failing to take prescribed
medication that the inmate has accepted by
concealing or retaining a single or daily
dose.

354 - Theft of food, the value of which is five
dollars or less.

356 - Possession of unauthorized amount of oth-
erwise authorized clothing, bedding, or
issued supplies.

Loaning/trading
052 - Loaning of property for profit.
351 - Giving, selling, borrowing, lending, or

trading money or anything of value to, or
accepting or purchasing money or anything
of value from, another inmate or that
inmate's friend(s) or family the value of
which is less than ten dollars.

Altering/destroying property

055 - Mutilating, altering, defacing or destroying
any item valued at less than ten dollars and

that is not the personal property of the
inmate.

Disruptive behavior/lying

202 - Abusive language, harassment or other
offensive behavior directed to or in the
presence of staff, visitors, inmates, or other
PErsons or groups.

203 - Lying to a staff member.

244 - Unauthorized displays of sexual affection
with another inmate.

353 - Disruptive behavior.

355 - Horseplay, roughhousing or any other
unauthorized physical contact between
inmates.
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((|520 - Unsauthorized demonstration-practice-of-
use-of-martial-arts-]))
357 - Unauthorized demonstration, practice or

use of martial arts.

Failure to follow rules and orders

102 - Failure to follow any written rules or poli-
cies adopted by the institution and not
specified within this chapter or in local dis-
ciplinary rules.

103 - Refusingor failing to obey an order, oral or
written, of any staff member.

210 - Out of bounds; being in an area where the
presence of the inmate is unauthorized.

214 - Interfering or failing to comply with count
procedures.

251 - Smoking and possession of tobacco prod-
ucts where prohibited.

301 - Failure to keep your person or your quar-
ters in accordance with institution rules or
policies.

(o6t - Performing-or-taking partin-an-uneutho-

' ige}))
307 - Performing or taking part in an unautho-

rized marriage.
Unauthorized communication/visitor contact

303 - Unauthorized use of mail or telephone.

304 - Unwanted written and telephonic commu-
nications to any person.

305 - Correspondence or conduct with a visitor
in violation of published or posted rules
and policies.

309 - Unauthorized display of affection with a

visitor.
Inappropriate use of equipment

212 - Using any equipment or machinery when
not specifically authorized.

213 - Using any equipment or machinery con-
trary to instructions or safety standards.

Unexcused absence/feigning illness

104 - Unexcused absence from work or any
assignment, scheduled meeting, appoint-

- ment, or call out.

352 - Pretending to be ill or injured contrary to

medical/mental health screening results.

Inappropriate sexual behavior

((728¢e))) - Possession of any written, photographic or

328 hand-drawn material that depicts a sexu-
ally explicit act as defined in WAC 137-28-
160.
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(2) In determining whether a #((7282))) 328 infraction
or a #728((())) infraction pursuant to WAC 137-28-260
should be charged, the infracting officer shall consider miti-
gating factors as defined in WAC 137-28-160.

AMENDATORY SECTION (Amending WSR 01-22-094,
filed 11/6/01, effective 12/6/01)

WAC 137-28-240 General infractions(({—Sane-
tiens}))—Sanctions. ((fSaretions-]))

For being found guilty of any general infraction, one or
more of the following sanctions may be imposed:

(1) Reprimand or warning;

(2) Issuance of a written order to cease a problematic
behavior. The order will include a warning that if the behav-
ior is repeated within a specified period (not to exceed one
hundred eighty days) the inmate will be charged with viola-
tion of serious violation (WAC 137-28-260) #658.

(3) Loss of a privilege or privileges as specified by the
supervisor or unit team for not more than ten days on a first
offense, twenty days on a second offense, and thirty days on
a third offense within a six-month period;

(4) Confinement to room or cell except for attendance at
work or school assignment, religious service, or meals, or law
library if a documented court deadline has been imposed, not
to exceed ten days;

(5) Up to one hundred twenty hours of extra work duty.

AMENDATORY SECTION (Amending WSR 01-22-094,
filed 11/6/01, effective 12/6/01)

WAC 137-28-260 Serious infractions.

(1) Assault/threatening actions/causing injury to
another person

501 - Committing homicide.
502 - Aggravated assault on another offender.

503 - Extortion, blackmail, or demanding or receiv-
. ing money or anything of value in return for
protection against others, or under threat of
informing.
505 - Fighting with any person.

506 - Threatening another with bodily harm or with
any offense against another person, property or

A family. '

508 - Throwing objects, materials, substances or
spitting at staff, visitors, or other inmates.

511 - Aggravated assaulton a visitor.

((520 - Unautherized-demensiration;practice-oruse-of
martial-arts:))

Taking or holding any person hostage.
Causing a valid and documented threat of
transmission of a contagious disease to any
person due to intentional, negligent or reckless
action.

521 -
588 -

Proposed
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(5599 -
offender}))

604 - Aggravated assault on a staff member.

611 - Sexual assault on a staff member.

633 - Assault on another offender.

635 - Sexual assault on another offender.

663 - Using physical force, intimidation or coercion
against any person.

(1699 - Careless-behaviorthat-eausesinjury-to-a-staff
member))

704 - Assault on a staff member.

711 - Assault on a visitor.

717 - Causing a threat of injury to another person by

((tdisregard-of orders;careless-behavior)

tresisting-orders})) resisting orders, resisting
assisted movement or physical efforts to

restrain.

777 - Causing injury to ((fa-staff-member}-{another
persen])) another person by resisting orders,
resisting assisted movement or physical efforts
to restrain.

(799 - Careless-behavior - ..
tor}))
Unauthorized possession

559 - Gambling; possession of gambling parapher-
nalia.

601 - Possession, manufacture or introduction of an
explosive device or any ammunition, or any
components of an explosive device or ammu-
nition.

602 - Possession, manufacture or introduction of any
gun, firearm, weapon, sharpened instrument,
knife, or poison or any components thereof.

620 - Receipt or possession of contraband during
participation in off-grounds or outer perimeter
activity or work detail.

660 - Unauthorized possession of money, stamps, or
negotiable instruments, the value of which is
five dollars or more.

~ 702 - Possession, manufacture or introduction of an
unauthorized tool.
736 - Possession, manufacture or introduction of
unauthorized keys.
738 - Possession of the clothing of a staff member.
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(FR39 - Pessessm&eﬂperse&al—mfe;m&&eﬁ—abem—eur—

dent}))

739 - Possession of personal information about cur-
rently employed staff, contractors or volun-
teers, or their immediate family members, not
voluntarily given to the offender by the indi-
vidual involved, including, but not limited to:
Social Security numbers, unpublished home
addresses or telephone numbers, drivers
license numbers, medical, personnel, financial
or real estate records, bank or credit card num-
bers, or other like information not authorized
by the court or the superintendent.

Tattooing

710 - Being tattooed while mcarceratcd tattooing
another, or possessing tattoo paraphernalia.

Theft/possession of stolen property

555 - Theft of property or possession of stolen prop-
erty.
741 - Theft of food, the value of which is more than

five dollars.

755 - Misuse or waste of issued supplies, goods, ser-
vices or property, the replacement value of
which is ten dollars or more.

Forgery

654 - Counterfeiting, forging, altering or unautho-
rized reproduction of any document, article of
identification, money, security, or official
paper.

Setting fire, damaging or destroying property

553 - Setting a fire.

554 - Mutilating, altering, defacing or destroying
any item, the value of which is ten dollars or
more and that is not the personal property of
the inmate.

563 - Making a false fire alarm or tampering with,
damaging, blocking or interfering with fire
alarms, fire extinguishers, fire hoses, fire exits,
or other fire fighting equipment or devices.

600 - Tampering with, damaging, blocking, or inter-
fering with any locking or security device.
720 - Flooding a cell or other area of the institution. ‘
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Inciting others/participation in unacceptable group

behavior

650 - Rioting.

651 - Inciting others to riot.

652 - Engaging in or inciting a group demonstration.

(1661 - Performi ” . horized
tege-}))

682 - Engaging in ((ferineiting])) or inciting an
organized work stoppage.

708 - Organizing or participating in an unauthorized
group activity or meeting.

734 - Participating or engaging in the activities of
any unauthorized club, organization, gang or
security threat group; or wearing or possessing
the symbols of an unauthorized club, organiza-
tion, gang or security threat group.

746 - ((PPRarticipatinglHEngaging})) Engaging in or
inciting ((fethers-to-go-on-elHan-organized}))
an organized hunger strike.

Inappropriate sexual behavior

504 - Engaging in sexual acts with others with the
exception of spouses during approved
extended family visits.

659 - Sexual harassment; any word, action, gesture
or other behavior that is sexual in nature and
that would be offensive to a reasonable person.

728((€6Y)) - Possession of any written, photographic or

hand-drawn material that depicts a sexually
explicit act as defined in WAC 137-28-160.
750 - Indecent exposure.
Providing false statements

551 - ((HoyingHPrevidingfalse-infermationy)) Pro-
viding false information to ((ftheHa})) a disci-
plinary hearing officer or ((Hying})) on a disci-
plinary appeal.

552 - Causing an innocent person to be penalized or
proceeded against by ((HyingHprevidingfalse-
information])) providing false information.

706 - ((HoyingerHG}ving)) Giving false informa-
tion about proposed community residence
when proposing a release plan, community
placement, etc.

Interfering with staff/impersonating

558 -~ Interfering with staff members, medical per-
sonnel, fire fighters, or law enforcement per-
sonnel in the performance of their duties.

605 - Impersonating any staff member, other inmate
or visitor.

Failure to follow orders and rules

509 - Refusing a direct order by any staff member to
proceed to or disperse from a particular area.
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556 - Refusing to submit to or cooperate in a search
when ordered to do so by a staff member.

557 - Refusing to participate in an available educa-
tion or work program or other mandatory pro-
gramming assignment.

609 - Refusing or failing to submit to testing
required by policy, statute, or court order, such
as DNA blood tests, when ordered to do so by
a staff member.

658 - Failing to comply with any administrative or
posthearing sanction imposed for committing
any general or serious infraction.

724 - Refusing a cell or housing assignment.

745 - Refusing a transfer to another facility.

Counts/unauthorized absence

653 - Causing an inaccurate count by means of unau-
thorized absence, hiding, concealing ones self
or other form of deception or distraction.

Escape/attempted escape

525 - Violating conditions of furlough.
550 - Escape or attempted escape.
560 - Unauthorized possession of items or materials

likely to be used in an escape attempt.
Committing crimes/excess infractions

507 - Committing any act that is a felony under state
or federal law that is not otherwise included in
these rules.

517 - Committing any act that is a misdemeanor

under local, state, or federal law that is not oth-
erwise included in these rules.

657 - Being found guilty of four or more general
infractions which have been reported in writ-
ing arising out of separate incidents, all of
which occur within a six-month period.

Unacceptable communication

718 - Use of mail or telephone in violation of court
order or local, state or federal law.

726 - Telephoning or sending written communica-
tion or otherwise initiating communication
with a minor without the approval of that
minor’s parent or guardian. )

727 - Telephoning or sending written communica-
tions to any person contrary to previous written
warnings and/or documented disciplinary
actions. '

Misuse of controlled substances, drugs, alcohol and

related programs

603 - Possession, introduction, or transfer of any
narcotic, controlled substance, illegal drug,
unauthorized drug or drug paraphernalia.

Proposed
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606 - Possession of tobacco products and/or matches
in close/maximum housing units where strictly

prohibited.

Refusing to submit to a urinalysis and/or fail-
ure to provide a urine sample when ordered to
do so by a staff member.

607 -

Refusing or failing to submit to a breathalyzer
or other standard sobriety test when ordered to
do so by a staff member.

608 -

610 - Unauthorized accumulation of prescribed

medication greater than a single or daily dose.

655 - Making intoxicants, alcohol, controlled sub-
stances, narcotics, or the possession of ingredi-
ents, equipment, items, formulas or instruc-
tions that are used in making intoxicants, alco-

hol, controlled substances, or narcotics.

707 - Possession, introduction, or transfer of any

alcoholic or intoxicating beverage.

716 - Unauthorized use of drugs, alcohol or other

intoxicants.
752 - Receiving a positive test for use of unautho-

rized drugs, alcohol, or other intoxicants.
Soliciting/fraud

656 - Giving, offering or receiving from any person
a bribe or anything of value for an unautho-

rized favor or service.

662 - Soliciting goods or services for which the pro-
vider would expect payment when the inmate
knows or should know that no funds are avail-

able to pay for those goods or services.

714 - Giving, selling, borrowing, lending, or trading
money or anything of value to, or accepting or
purchasing money or anything of value from,
another inmate or that inmate’s friend(s) or
family, the value of which is ten dollars or
more.

740 - Fraud, embezzlement, or obtaining goods, ser-
vices, money, or anything of value under false

pretense.
Creating an emergency situation

712 - Attempted suicide or self-mutilation.

742 - Creating a false emergency by feigning illness
when contrary to medical/mental health
screening results.

744 - Making a bomb threat.

(2) In determining whether a # 728((¢b})) infraction or a
# ((9284)) 328 infraction pursuant to WAC 137-28-220
should be charged, the infracting officer shall consider miti-
gating factors as defined in WAC 137-28-160.

Proposed

[68]

Washington State Register, Issue 02-09

AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00) ‘

WAC 137-28-310 Decision of hearing officer. (1) A
report of the hearing shall be made.

(a) The report shall include:

(i) The charge;

(i) Names of witnesses;

(ii1) Inmate plea(s);

(iv) Summary of the testimony and cross-examination;
(v) A description of the physical evidence used;.

(vi) Reasons for denying witnesses or the fact that writ-

ten witness statements were not returned to the hearing
officer; and

(vii) The decisions and reasons.

(b) The written report shall be placed in the inmate’s
institutional file if he/she is found guilty.

(c) All reports and attachments shall be maintained by
the clerk as part of the hearing officer’s permanent records. A
complete taped record of the hearing shall be taken but the
tape shall not become a part of the inmate’s file, and may be
destroyed one hundred twenty days after the date of the hear-
ing unless the hearing officer becomes aware that an appeal
or court proceeding is pending.

(2) In reaching a decision on the guilt or innocence of the
inmate, the hearing officer must rely solely on evidence con-
sidered at the hearing. However, during the dispositional
stage of the hearing, other factors, such as the inmate’s insti-
tutional file, prior conduct, mental status, and overall institu-
tion adjustment, may be considered.

(3) The hearing officer may not find an inmate guilty of
committing a #((728€a})) 328 or #728((¢b})) infraction if the
inmate possesses sexually explicit materials depicting only
actual penetration and such sexually explicit material was
screened and approved by a mail room staff member prior to
delivery to the inmate. Nothing herein shall be construed to
limit the ability to remove such material from the inmate’s
possession and cell.

(4) The hearing officer shall consider mitigating factors
in determining whether to reduce a #728((¢b))) serious infrac-
tion to a #((#28¢a))) 328 general infraction.

(5) The hearing officer is authorized to find an inmate
guilty of a lesser included offense without issuing a new
infraction report or conducting a new hearing.

(6) Where the evidence suggests an inmate is guilty of an
offense not charged and which is not a lesser included offense
to a charged offense, the hearing officer may recommend that
new charges be filed to address such offenses. The inmate
may waive the right to a separate hearing on the new charges
and may allow the hearing officer to enter a finding of guilty
or not guilty and impose sanctions.

(7) The inmate shall be informed of the decision of the
hearing officer in writing within three working days of the
hearing, unless extended by the superintendent.

(8) The inmate shall be informed of his/her right to

appeal the decision of the hearing officer to the superinten-
dent.
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AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00)

WAC 137-28-350 Sanctions—Authority to impose.
(1) If the hearing officer determines that an inmate is guilty of
a serious infraction, he/she may impose one or more of the
following sanctions:

(a) Any of the sanctions available for general infractions;

(b) Any of the sanctions available under DOC 320.150;

(c) Loss of a privilege or privileges as specified by the
hearing officer not to exceed: Thirty days on a first offense,
ninety days on a second offense, and one hundred eighty days
on a third offense, within a one-year period;

(d) Evening lockup or confinement to quarters for ten
days;

(e) Weekend and/or holiday lockup or confinement to
quarters for a period of one or more weekends but not to
exceed twelve consecutive weekends per incident. For pur-
poses of this rule, a "weekend" shall begin at the end of the
Friday workday and terminate at the beginning of the Mon-
day workday;

(f) Confinement to quarters except for meals, or with
meals in cell, with or without curtailment of job assignment
for a period not to exceed thirty days;

(g) Recommendation to the unit team/classification
committee/assignment officer for reconsideration of custody
classification or program change;

(h) Recommendations to the classification
committee/classification officer for transfer to another insti-
tution when, as a result of the infraction committed, the
inmate is unable to function in the institution of present con-
finement, or if other disciplinary methods have been
attempted and failed;

(i) Confinement on segregation status for a period not to
exceed thirty consecutive days;

() Confinement on isolation status for a period not to
exceed ten consecutive days; however, where a serious
infraction occurs during a period of isolation imposed under
this rule, additional periods of isolation not to exceed ten
days may be imposed. In situations where an inmate is in iso-
lation for more than ten consecutive days, the director’s prior
approval is required unless the inmate is released from isola-
tion for at least seventy-two consecutive hours between the
end of one isolation sanction and the beginning of another;

(k) Restitution;

(1) Recommendation to the superintendent that he/she
not certify good conduct time credit for an inmate subject to
the jurisdiction of the indeterminate sentence review board,
pursuant to RCW 9.95.070 or that he/she approve the denial
of good conduct time credit for those inmates not under the
jurisdiction of the board.

(i) The recommendation will be consistent with guide-
lines established by the secretary of the department of correc-
tions.

(ii) Any sanctions for loss of good conduct credits in
excess of the guidelines established by the secretary of the
department of corrections must have final approval by the
deputy secretary.

(iii) For inmates not under the board’s jurisdiction, all
awards of good conduct time shall be considered tentative
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and therefore all good conduct time credits earned or to be
earned may be addressed under this rule;

(m) Recommendation to the indeterminate sentence
review board for a disciplinary hearing or reconsideration of
minimum term should occur only with infractions providing
for actual time loss of twelve months or more and consistent
with guidelines established by the department;

(n) Interruption of visitation between the offender and a
specified individual(s) for a period of up to one hundred
eighty consecutive days when there has been an infraction for
visit related behavior or behavior that presents a security or
safety threat. In cases of multiple or very serious offenses,
recommendations may be made to the superintendent for
extended or permanent loss of the privilege of visitation with
a specified individual(s);

(o) Restrictions, interruption or termination of corre-
spondence, and/or telephone privileges with specified indi-
viduals. Sanctions for offense(s) within any one-year period
may not exceed: Up to ninety consecutive days for the first
offense, one hundred eighty consecutive days for the second
offense and permanent loss for the third offense. Termination
of correspondence and/or telephone privileges may be per-
manent for the first offense if:

(i) The recipient so requests; or

(ii) A parent or guardian of the recipient, if a minor or an
incompetent person, so requests; or

(iii) A felony was involved in the incident; or

(iv) If the contact violates a court order;

(p) The sanction for infraction #557 shall be the loss of
available earned release credits and other privileges as out-
lined in division directives. Progressively more severe sanc-
tions will be utilized for subsequent infractions #557.

(2) If the hearing officer determines that more than one
infraction occurred as a result of the same incident, he/she
shall not impose consecutive sanctions for the separate
infractions but shall consider them together and impose pen-
alties for the group of infractions.

(3) The hearing officer may suspend the execution of a
disciplinary sanction for a fixed period of time, not to exceed
three hundred sixty-five consecutive days, subject to the good
behavior of the inmate or to meeting other conditions as spec-
ified by the hearing officer. If the subsequent behavior of the
inmate is appropriate, the hearing officer may, at or before
the end of the fixed period, cancel the sanction. A suspended
sanction may be imposed if the inmate has been found guilty
of a general or serious infraction or of violating the condi-
tions attached to the original suspension. A suspended sanc-
tion may be imposed by the hearing officer following notice
to, and an in-person meeting with, the inmate.

(4) The hearing officer may review any decision he/she
previously made and may modify downward any sanction
previously imposed.

(5) ((Senetions—shall-not-be-impeosed—while—an—appeal
rom the-hearineofficer’s decisionis-und derationt
the-superintendent:

€6))) In all cases, regardless whether an appeal is taken,
the superintendent may review a sanction imposed and may
reduce its severity.

Proposed
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((€R)) (6) Nothing in this section limits the superinten-
dent’s discretion to grant, deny, suspend, or revoke any privi-
lege.

AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00)

WAC 137-28-380 Appeal to superintendent. (1) An
inmate or the inmate’s staff advisor may appeal the decision
of the hearing officer to the superintendent by filing a written
request for review with his/her reasons with the clerk within
fifteen days, exclusive of weekends and holidays, after
receiving notice of the decision of the hearing officer. The
superintendent may consider appeals filed beyond the fifteen-
day period.

(2) The clerk shall promptly transmit the appeal and the
hearing record to the superintendent.

(3) The superintendent shall act on the appeal within ten
working days of its receipt. The superintendent may affirm
the decision of the hearing officer; reduce the charge to a
lesser included offense; reduce a #728((¢b))) serious infrac-
tion to a #((#28€a})) 328 general infraction based upon miti-
gating factors; reduce the severity of the sanctions imposed;
vacate the judgment of the hearing officer; or remand the
matter for a new hearing. Any new hearing may not result in
an increase in the severity of the sanctions originally imposed
unless the inmate is charged with related or additional
offenses.

(4) ((Pending-the-decision-of the-superintendent -disei-

€53)) The inmate shall be notified promptly of the deci-
sion of the superintendent.
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PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed April 4, 2002, 10:45 a.m]

Continuance of WSR 01-22-104.

Title of Rule: Termination of the Washington Asparagus
Marketing Order, chapter 16-557 WAC.

Purpose: To continue the adoption date. This is to allow
for time to conduct a referendum and tally the results of the
referendum.

Statutory Authority for Adoption: Chapter 15.65 RCW.

Statute Being Implemented: RCW 15.65.050 through
15.65.200 and applicable provisions of chapter 34.05 RCW,
Part I11.

Summary: The Washington State Department of Agri-
culture was petitioned by a portion of the asparagus growers
to terminate the Washington Asparagus Commission. This
proposal would repeal the rules under which the commission
is established and thereby terminate the commission.

Name of Agency Personnel Responsible for Drafting
and Implementation: Deborah Anderson, P.O. Box 42560,
Olympia, WA 98504-2560, (360) 902-2043; and Enforce-
ment: William E. Brookreson, P.O. Box 42560, Olympia,
WA 98504-2560, (360) 902-1800.
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Name of Proponent: Names of proponents are contained
in petitions filed with the director of the Washington State
Department of Agriculture and are available for public
inspection, private.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The repeal of chapter 16-557 WAC would terminate
the Washington Asparagus Commission effective December
31, 2002.

Proposal Changes the Following Existing Rules:
Repeals the chapter 16-557 WAC.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030
requires a small business economic impact statement for the
adoption of a rule. This proposal repeals chapter 16-557
WAC.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
named agency.

Date of Intended Adoption: May 15, 2002.

April 4, 2002
William E. Brookreson
Acting Director

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-557-010
WAC 16-557-020
WAC 16-557-025

Definition of terms.
Asparagus commodity board.

Rules for implementation of
promotional hosting by the
Washington asparagus com-
mission.

WAC 16-557-030
WAC 16-557-040
WAC 16-557-041

Marketing order purposes.
Assessments and collections.

Time—Place—Method for
payment and collection of
assessments.

WAC 16-557-050
WAC 16-557-060
WAC 16-557-070
WAC 16-557-080

Obligations of the board.
Termination of the order.
Effective time.

Separability.

WSR 02-09-011
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 5, 2002, 10:05 a.m.]

Original Notice.
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Preproposal statement of inquiry was filed as WSR 02-
05-079.

Title of Rule: Chapter 308-15 WAC, the law relating to
geologists, amending WAC 308-15-040 What are the mini-
mum requirements to be eligible for a geologist or specialty
license? and new section WAC 308-15-140 What are the
rules of professional conduct?

Purpose: The department has reviewed WAC 308-15-
040 and recommends amending for clarification and adding a
new section, WAC 308-15-140, to describe rules of profes-
sional conduct.

Statutory Authority for Adoption: RCW 18.220.040(1),
18.220.050(1).

Statute Being Implemented:
18.220.050(1).

Summary: Amend and add new rule for chapter 308-15
WAC for clarification.

Reasons Supporting Proposal: WAC 308-15-040 is
unclear and needed to be rewritten for clarification. WAC
308-15-140 is a new section added to implement the rules of
professional conduct.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Margaret Epting, 405
Black Lake Boulevard, Olympia, WA 98502, (360) 664-
1386.

Name of Proponent: Industry stakeholders, public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amend WAC 308-15-040 and add new section
WAC 308-15-140.

Proposal Changes the Following Existing Rules:
Amendment of WAC 308-15-040 simplifies and clarifies lan-
guage.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There will not be a bur-
den on the industry due to increased fees or increased work-
loads.

RCW 34.05.328 does not apply to this rule adoption.
Department of Licensing is exempt from this law.

Hearing Location: Department of Licensing, 405 Black
Lake Boulevard, Second Floor, Conference Room 4, Olym-
pia, WA 98502, on May 23, 2002, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Colard by May 17,2002, TTY (360) 586-2788, or (360) 664-
1497.

Submit Written Comments to: Geologist Licensing
Board, P.O. Box 9045, Olympia, WA 98507-9045, fax (360)
664-2551, by May 17, 2002.

Date of Intended Adoption: May 24, 2002.

April 5, 2002
Margaret Epting, Administrator
Geologist Licensing Program

RCW 18.220.040(1),

AMENDATORY SECTION (Amending WSR 01-12-023,
filed 5/25/01, effective 6/25/01)

WAC 308-15-040 What are the minimum require-
ments to be eligible for a geologist or specialty license?
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You are eligible for licensure as a professional geologist or
specialist if you meet the following minimum requirements:
(1) You are of good moral character, as attested to by
two references.
(2) You must_meet_the following education require-
ments: ’

(a) You must have graduated from an accredited college
or university with a degree in geology, engineering geology,
hydrogeology or one of the related geological sciences((s)):

or ((edueational-equivalentss-and))

(b) You must have completed a minimum of 30 semes-
ter/45 quarter hours or their equivalent of course work in geo-
logical science((—Fhtis)), which include((s)) classes in physi-
cal geology, historical geology, structural geology, mineral-
ogy/petrology and sedimentary geology/stratigraphy.

(c) If you do not meet these requirements, you must dem-
onstrate to the board that you have completed educational
equivalents in WAC 308-15-040 (2)(b).

(d) You must document your college or university edu-

cational experience by submitting official sealed transcripts

to the board. Educational equivalents must be documented
by providing a course syllabus or outline, along with a certif-
icate documenting satisfactory completion.

(3) You have at least five years of professional geologi-
cal or specialty practice or, if applying for a specialty, five
years of specialty practice satisfactory to the board, after
receipt of a bachelor’s degree. The following education and
experience criteria qualify toward accumulation of the
required years of professional work:

(a) You will receive up to two years’ credit, one year for
each year of full time graduate study in geology, engineering
geology, hydrogeology or one of the related geological sci-
ences, as documented in the transcripts provided;

(b) You must have at least three years of geological
experience under the supervision of state-licensed geologists
or specialty geologists or others who, in the opinion of the
board, are qualified to have responsible charge as provided
by the information supplied on forms provided by the board.

(i) Your geological experience may include geological
research or teaching at the university or college level which,
in the judgment of the board, is comparable to experience
obtained in the practice of geology or a specialty.

(ii) If requested by the board, you may be required to
submit one or more reports which were prepared by you or
where you contributed to their preparation.

(c) If you are applying under the grandparenting provi-
sions in this chapter, you may comply with this requirement
by providing documentation of geological experience where
you were the person in responsible charge and meet the
requirements in (b) of this subsection.

(4) You must have passed a geologist examination and, if
applying for a specialty, a specialty examination, unless you
are eligible for licensure by grandparenting. All examinations
must be adopted by or acceptable to the board.
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NEW SECTION

WAC 308-15-140 What are the rules of professional
conduct? (1) What are the general responsibilities of a
geologist?

(a) A geologist must undertake professional service or
render expert opinion only when qualified by training or
experience in the technical areas involved.

(b) When serving as an expert or technical witness
before a court, commission, or other tribunal, a geologist
must express only those opinions founded upon adequate
professional knowledge of the matters at issue.

(c) A geologist must sign and stamp only professional
work, including, but not limited to, maps and reports for
which the geologist has direct professional knowledge, and
for which the geologist is in responsible charge.

(d) A geologist must not take credit for work conducted
by others. When using the results of other geologists’ work in
the performance of the practice of geology, a geologist must
give due credit to the other geologists by citation or acknowl-
edgement. Work of other geologists which is proprietary, or
was not intended to be made generally available, must not be
used without the permission of the other geologist.

(e) A geologist must not knowingly make false state-
ments or misrepresentations, or permit the publication or use
of the geologist’s name or work in association with any fraud-
ulent activities.

(f) A geologist must make full disclosure to all parties
concerned of any conflict of interest in projects or properties
on which the geologist performs work.

(g) If a geologist has knowledge or reasonable cause to
believe another person or geologist is in violation of the
licensing law, chapter 18.220 RCW, or the related adminis-
trative rules, the geologist must present such information in
writing to the Washington geologist licensing board.

(h) If a geologist’s professional judgment is overruled or
not adhered to under circumstances where the geologist has
reasonable cause to believe there is a clear and present threat
to the public health or welfare or property, the geologist must
immediately notify the client/employer. If the client/
employer does not take appropriate action within a reason-
able amount of time under the circumstances, the geologist
must notify in writing the agency of local government having
jurisdiction, or in the case of state/federal property the state/
federal agency having land management responsibility, and
the board of the nature of the public threat.

(i) When a geologist issues a statement or document
about the geologic work of others, he or she must disclose the
name of the client who requested the review.

(j) Geologists must continue their professional develop-
ment throughout their careers, and must provide opportuni-
ties for the professional development of those individuals
under their supervision.

(2) What are the specific responsibilities of a geologist
to an employer or client?

(a) A geologist must avoid conflict of interest with a cli-
ent/employer and must disclose the circumstances to the cli-
ent/employer if a conflict is unavoidable.

(b) A geologist must not, during the time of the geolo-
gist’s retention or employment by a client/employer, use
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information developed for, or the resources of, said cli-
ent/employer for private gain or in any other manner that may
conflict with the client/employer’s interest without the
knowledge and consent of the client/employer, except as
specified in subsection (1)(h) of this section. In the case of a
former client/employer, a geologist must honor agreements
with that former client/employer with regard to proprietary
information, except as specified by subsection (1)(h) of this
section.

(c) A geologist must either engage or advise a cli-
ent/employer to engage other experts or specialists if the cli-
ent/employer’s interests are best served by such service.

(d) A geologist must give due notice of withdrawal of
service from a client/employer. Due notice must be either
thirty days or a time mutually agreed to by the geologist and
the client/employer, whichever is less. However, a geologist
may withdraw from service without due notice if:

(i) The geologist fails to receive compensation, or has
reasonable cause to believe that compensation for services
performed must not be received;

(ii) The geologist knows, or has reasonable cause to
believe, that continued employment will result in a violation
of this code, or will otherwise be illegal;

(iii) The geologist knows, or has reasonable cause to
believe, that the client/employer is involved in illegal or
fraudulent practices, or practices dangerous to the life, health,
property and welfare of the public;

(iv) The geologist knows, or has reasonable cause to
believe, that continued employment would result in sickness
or injury to the geologist or the geologist’s dependents.

(e) A geologist must not accept compensation concur-
rently from more than one client/employer on a project,
unless the circumstances of payment are fully disclosed and
agreed to by all financially interested parties.

(D) Geologists must-advise their employers or clients
when, as a result of their studies, they believe a project must
not be successful.

(g) Geologists must negotiate contracts for professional
services fairly and on the basis of demonstrated competence
and qualifications for the type of professional service
required and not on the basis of cost.

(h) Geologists must not request, propose or accept pro-
fessional commissions on a contingent basis under circum-
stances in which their professional judgment may be compro-
mised.

(3) What are the specific responsibilities of a geologist
to the board?

(a) A geologist must respond to board formal requests
within thirty days of receipt of the request by registered or
certified mail.

(b) A geologist, when requested by the board, must
present information and assistance to the board in pursuing
violations of laws and rules relating to the practice of geology
in the state of Washington.

(4) What are prohibited acts? The prohibited acts are
found in RCW 18.220.130 and 18.220.170.
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WSR 02-09-019
PROPOSED RULES
DEPARTMENT OF REVENUE
{Filed April 5, 2002, 2:43 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
24-039.

Title of Rule: WAC 458-12-140 ((Listing-ef-property—
Boundary-ehanges:)) Taxing district boundaries—Designa-

tion of tax code area.
Purpose: To provide information about taxing district

boundaries and tax code areas to county assessors, their staff, -

and the public.

Statutory Authority for Adoption: RCW 84.08.010.

Statute Being Implemented: RCW 84.09.030,
84.09.035, 84.09.037, and 84.40.090.

Summary: This rule explains when the boundaries of a
taxing district must be established for the purpose of levying
property taxes, and that county assessors are required to
transmit taxing district boundary information to the property
tax division of the Department of Revenue when there is a
change in taxing district boundaries or when a new taxing
district is established. The proposed revisions to this rule
provide this information in a more comprehensive manner.

Reasons Supporting Proposal: This rule needs to be
revised to incorporate changes to the statutes being imple-
mented, information from other related statutes, and informa-
tion presently contained in WAC 458-12-135 Listing of prop-
erty—Taxing district designation. The department antici-
pates repealing WAC 458-12-135 in conjunction with this
rule-making action.

Name of Agency Personnel Responsible for Drafting:
Mark Mullin, 1025 Union Avenue S.E., Suite #400, Olympia,
WA, (360) 570-6112; Implementation and Enforcement:
Sandy Guilfoil, 1025 Union Avenue S.E., Suite #200, Olym-
pia, WA, (360) 570-5860.

Name of Proponent:
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule provides important information for county
assessors, their staff, and the general public regarding the
establishment of taxing district boundaries. It explains when
these boundaries must be established for the purpose of levy-
ing property taxes. This rule also explains that county.asses-
sors are required to transmit taxing district boundary infor-
mation to the property tax division of the Department of Rev-
enue when there is a change in tax district boundaries or
when a new taxing district is established.

This rule is being revised to reflect changes to RCW
84.09.030, the statute being implemented. Also, the depart-
ment intends to expand the rule to incorporate information
regarding taxing district boundaries from RCW 17.28.253,
84.09.035 and 84.09.037. RCW 17.28.253 provides informa-
tion regarding the establishment of the boundaries of mos-
quito control district for property tax purposes. RCW
84.09.035 provides information regarding the effective date
of a boundary change for a library district, metropolitan park

Department of Revenue, govern-
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district, fire protection district, or public hospital district that
withdraws an area from its boundaries. RCW 84.09.037 pro-
vides information about the effect of school district boundary
changes on excess tax levies.

The department also intends to update and incorporate
the information presently contained in WAC 458-12-135 into
this rule. WAC 458-12-135 provides guidance to assessors in
designating tax code areas to be used in the listing of real and
personal property. The department plans on canceling WAC
458-12-135 in conjunction with this rule-making action.

Proposal Changes the Following Existing Rules: This is
a change to WAC 458-12-140, as explained above.

No'small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose a resporisibility or require a small business to perform
something that is not already required by law.

RCW 34.05.328 does not apply to this rule adoption.
This rule is an interpretive rule as defined in RCW 34.05.328.

Hearing Location: Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on May 21, 2002, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis, no later than ten days before the hearing date, TTY 1-
800-451-7985, or (360) 570-6175.

Submit Written Comments to: Mark Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail MarkM @dor.wa.gov, by
May 21, 2002.

Date of Intended Adoption: May 28, 2002.

April 5, 2002
Claire Hesselholt, Rules Manager
Legislation and Policy Division

AMENDATORY SECTION (Amending Order PT 68-6,
filed 4/29/68)

WAC 458-12-140 ((Listing-of-preperty—Boundary
ehanges;)) Taxing district boundaries—Designation of
tax code area. ((fllhe-efﬁeia{-betmdeftes—ef—a#%ﬂ*mg—dismets

first-day-of March-eseh—year—(Rule-derivedfromRCW

84-04-120:-84-09-030:-84-40-1003)) (1) Introduction, This
rule explains when the boundaries of a taxing district must be
established for the purpose of levying property taxes. No

property tax levy can be made for a given year on behalf of
any taxing district whose boundaries are not established as of

the dates provided in this rule. This rule also explains that
county assessors are required to transmit taxing district
boundary information to the property tax division of the
department of revenue (department) when there is a change in
taxing district boundaries or when a new taxing district is
established. Lastly, this rule provides guidance to assessors
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in designating tax code areas to be used in the listing of real
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boundaries of a road district, library district, or fire protection

and personal property.
For purposes of this rule, the definition of "taxing dis-

district or districts, that include any portion of the area that
was annexed to a city or town within its boundaries, must be

trict” is the same as in WAC 458-19-005.

(2) Establishment of taxing district boundaries.
Except as follows, the boundaries of counties, cities, and all
other taxing districts, for purposes of property taxation and
the levy of property taxes, must be the established official
boundaries of the taxing districts existing on March 1st of the
year in which the property tax levy is made.

(a) Boundaries of certain newly incorporated taxing
districts. The official boundaries of certain newly incorpo-
rated taxing districts will be established at a different date in
the year in which the incorporation occurred as follows:

(i) Newly incorporated cities. Boundaries for a newly
incorporated city must be the established official boundaries
existing on March 31st of the year in which the initial prop-
erty tax levy is made. The boundaries of a road district,
library district, or fire protection district or districts, that
include any portion of the area that was incorporated within
the boundaries of a newly incorporated city, must be altered
as_ of March 31st to exclude this area if the budget for the
newly incorporated city is filed as provided in RCW
84.52.020 and the levy request of the newly incorporated city
is_ made in accordance with RCW 84.52.070. Whenever a
proposed city incorporation is on the March special election
ballot, the county auditor must submit the legal description of
the proposed city to the department on or before March 1st.

(ii) Newly incorporated port districts. Boundaries for
a newly incorporated port district must be the established
official boundaries existing on October 1st of the year in
which_the initial property tax levy is made if the boundaries
of the newly incorporated port district are coterminous with
the boundaries of another taxing district, as they existed on
March 1st of that year.

1il ewly _incorporated water-sewer _districts.
Boundaries for a newly incorporated water-sewer district
must be the established official boundaries existing on June
15th of the year in which the proposition under RCW
57.04.050 is approved authorizing a water-sewer district
excess levy.

(iv) Qther newly incorporated taxing districts.

Boundaries of any other newly incorporated taxing district
must be the established official boundaries existing on June
1st of the year in which the initial property tax levy is made if
the taxing district has boundaries coterminous with the

boundaries of another taxing district, as they existed on
March 1st of that year.

(b) Mosquito control districts. Boundaries of a mos-
quito control district must be the established official bound-
ary _existing on September 1st of the year in which the prop-
erty tax levy is made.

(c) Addition or removal of property from a taxing
district after March 1st. Except as otherwise provided in
this rule. the boundaries of a taxing district will be estab-
lished on June 1st if territory with boundaries coterminous
with the boundaries of another taxing district as they existed
on March Ist of that year has been added to, or removed
from, the taxing district after March 1st of that year. The
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altered as of June 1st to exclude this area.

(3) Withdrawal of certain areas of a library district,
metropolitan park district, fire protection district, or
public hospital district. Notwithstanding the provisions of
RCW 84.09.030 and subsection (2) of this rule, the bound-
aries of a library district, metropolitan park district, fire pro-
tection district, or public hospital district, that withdraws an
area from its boundaries under RCW 27.12.355, 35.61.360,
52.04.056, or 70.44.235, which area has boundaries that are
coterminous with the boundaries of a tax code area, will be
established as of October 1st in the year in which the area is
withdrawn.

(4) School district boundary changes. Each school
district affected by a transfer of territory from one school dis-
trict to another school district under chapter 28A.315 RCW
must retain its preexisting boundaries for the purpose of the
collection of excess tax levies authorized under RCW
84.52.053 before the effective date of the transfer. The pre-
existing boundaries must be retained for such tax collection
years and for such excess tax levies as the regional committee

on school district organization (committee) may_approve.

The committee may order that the transferred territory will
either be subject to or relieved of such excess levies. For the

purpose of all other excess tax levies previously authorized
under chapter 84.52 RCW and all excess tax levies autho-
rized under RCW 84.52.053 subsequent to the effective date
of a transfer of territory, the boundaries of the affected school
districts must be modified to recognize the transfer of terri-
tory subject to RCW 84.09.030 and subsection (2) of this
rule.

(5) Copy of instrument setting forth taxing district
boundary changes must be provided to the department.
Any instrument setting forth the official boundaries of a
newly established taxing district, or setting forth any change
in taxing district boundaries, that is required by law to be
filed in the office of the county auditor or other county offi-
cial must be filed in triplicate. The county official with
whom the instrument is filed must forward two copies to the
county assessor. The assessor must provide one copy of the
instrument, together with a copy of a plat showing the new
boundaries, to the property tax division of the department of

revenue within thirty days of the establishment of the bound-
aries of such taxing district. )

(6) Designation of tax code areas. Assessors must des-

ignate the name or number of each tax code area in which
each description of real or personal property is located and

assessed. The tax code area designation must be entered
opposite each assessment in a column provided for that pur-
pose in the detail and assessment list.

For purposes of this rule, the definition of "tax code
area" 1s the same as in WAC 458-19-005.

(a) Personal property. Assessors must designate the

tax code area on all listings of personal property in accor-
dance with the applicable rules controlling "taxable situs" as -

of the assessment date.
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(b) Property located in more than one tax code area.

When real and personal property of any person is located and
assessable in more than one tax code area, a separate listing
must be made on the detail and assessment list and identified
by the name or number of the tax code area in which each

portion of the property or properties is located.

WSR 02-09-020
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 5, 2002, 2:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
24-038.

Title of Rule: Amending WAC 458-16-115 Personal
property exemptions((—Exeeptiens)) for household goods,

furnishings, and personal effects, and for the head of a fam-
ily; and repealing WAC 458-12-090 Listing of personalty—

$300 exemption and its effect on listing, 458-12-270 Listing
of property—Household goods and personal effects, 458-12-
275 Listing of property—$300—Head of family—In general,
and 458-12-280 Listing of property—$300—Head of fam-
ily—Definition.

Purpose: To provide information about the personal
property tax exemptions for the head of a family and for
household goods, furnishings, and personal effects to county
assessors, their staff, and the public.

Statutory Authority for Adoption: RCW 84.36.865.

Statute Being Implemented: RCW 84.36.110.

Summary: These rules provide information about the
personal property tax exemptions for the head of a family and
for household goods, furnishings, and personal effects.
These exemptions are provided by RCW 84.36.110.

Reasons Supporting Proposal: Consolidating these rules
into a single document will provide information about these
exemptions in a more efficient and user-friendly manner.
Also, the amount of the exemption for the head of a family
needs to be updated in the rule to reflect the current amount
of the exemption ($3,000 as opposed to $300).

Name of Agency Personnel Responsible for Drafting:
Mark Mullin, 1025 Union Avenue S.E., Suite #400, Olympia,
WA, (360) 570-6112; Implementation and Enforcement:
Sandy Guilfoil, 1025 Union Avenue S.E., Suite #200, Olym-
pia, WA, (360) 570-5860.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules provide important information for
county assessors, their staff, and the general public regarding
the personal property tax exemptions for the head of a family
and for household goods, furnishings, and personal effects.
Consolidating these rules into a single document will present
information about these exemptions in a more clear, efficient,
and user-friendly manner. Also, the amount of the exemption
for the head of a family needs to be updated in the rule to
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reflect the current amount of the exemption ($3,000 as
opposed to $300).

Proposal does not change existing rules. This is a revi-
sion to WAC 458-16-115 to incorporate and update informa-
tion currently contained in WAC 458-12-090, 458-12-270,
458-12-275, and 458-12-280. The department intends to
repeal these latter rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose a responsibility or require a small business to perform
something that is not already required by law.

RCW 34.05.328 does not apply to this rule adoption.
This rule is an interpretive rule as defined in RCW 34.05.328.

Hearing Location: Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on May 21, 2002, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis, no later than ten days before the hearing date, TTY 1-
800-451-7985, or (360) 570-6175.

Submit Written Comments to: Mark Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail MarkM@dor.wa.gov, by
May 21, 2002.

Date of Intended Adoption: May 28, 2002.

April 5, 2002
Claire Hesseholt, Rules Manager
Legislation and Policy Division

AMENDATORY SECTION (Amending Order 89-7, filed
5/26/89)

WAC 458-16-115 Personal property exemptions((—

Exeeptions)) for household goods, furnishings, and per-
sonal effects, and for the head of a family. (((1)-The-per-

i :)) (1) Introduction. This rule
explains the personal property tax exemption for household

goods. furnishings, and personal effects. It also explains the
exemption available to the head of a family for otherwise tax-

able personal property up to a value of three thousand dollars.
These exemptions are provided by RCW 84.36.110.

(2) Exemption for-household goods, furnishings, and
personal effects. All household goods and furnishings actu-
ally being used to equip_and outfit the owner’s residence or
place of abode and all personal effects held by any person for
his or her exclusive use and benefit are exempt from property
taxation. _Any household goods and furnishings or personal
effects held for sale or commercial use do not qualify for this
exemption. RCW 84.36.110(1).

a hat are household goods and furnishings?
"Household goods and furnishings" are all items of tangible
personal property normally located in or about a residence
and used or held to enhance the value or enjoyment of the res-

idence, including its premises. The phrase includes. but is
not limited to, movable items of necessity, convenience, or
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decoration, such as furniture, appliances, food. pictures, and
tools and equipment used to maintain the residence. Personal
property qualifying for this exemption retains its exempt sta-

tus while temporarily in storage or while being used tempo-
rarily at locations other than the owner’s residence.

"Household goods and furnishings” do not include items
of personal property constructed primarily for use indepen-

dent of and separate from a residence such as boats, motor
vehicles, campers, and travel trailers. However, certain
motor vehicles, campers, and travel trailers may be entitled to
an exemption from property taxation under RCW 84.36.595.
Also. some boats may be wholly or partially exempt from

property taxation under RCW 84.36.080 and 84.36.090.

(b) What are personal effects? "Personal effects” are
items of tangible property of a personal or intimate nature
that usually and ordinarily accompany a person such as wear-

ing apparel, jewelry, and articles of a similar nature. RCW
84.36.120.

(c) When are household goods, furnishings, and per-
sonal effects not exempt? Personal property held for sale or
used for any business or commercial purpose does not qualify
for the household goods exemption. Thus, property used to
equip and outfit a motel, hotel. apartment, sorority, fraternity,
boarding house, rented home, duplex, or any other premises
not used by the owner for his or her own personal residence

or place of abode does not qualify for this exemption. Like-
wise, a hairdresser who uses any portion of his or her home as

a beauty salon cannot claim a household goods exemption for
personal property held for sale or otherwise used in the busi-

ness. Business inventories, however, are exempt from prop-
erty taxation under RCW 84.36.477.

Following is a nonexclusive list of items that are exempt
as household goods or furnishings if they are used in a resi-
dence or place of abode but are fully taxable if they are used
for business or commercial purposes.

(i) Desks are exempt as household goods if they are used
in a residence but are taxable if they are used in a business
office.

(ii) Silverware and china are exempt if they are used in a
residence but are taxable if they are used in a restaurant.

(iii)_Art or other collections are exempt if they are
located in a residence but are taxable if they are located in a
public display or used for commercial purposes.

(iv) Power lawnmowers or small tractors used _to
enhance the value or enjoyment of a residence, including its
premises. are exempt, but they are taxable when used to
maintain a golf course.

(3) Exemption for the head of a family. Each head of
a_family is entitled to an exemption from his or her taxable
personal property in an amount up to three thousand dollars
of actual value. RCW 84.36.110(2). For purposes of this
exemption, "actual value" has the same meaning as "true and
fair value" as defined in WAC 458-07-030. The taxpayer
must qualify for the head of a family exemption on January
1st of the assessment year (the assessment date) or the
exemption is lost for taxes payable the following vear. As
noted above, household goods, furnishings. and personal
effects not used for business or commercial purposes are
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exempt from property taxation; therefore, the exemption for
the head of a family does not apply to such property.

(a) Who qualifies as the head of a family? The "head
of a family” includes the following residents of the state of
Washington:

(i) Any person receiving an old age pension under the
laws of this state;

(i) Any citizen of the United States, over the age of
sixty-five years, who has resided in the state of Washington
continuously for ten years;

(iii) The husband or wife, when the claimant is a married
person, or a surviving spouse not remarried; and

(iv) Any person who resides with, and has under his or
her care and maintenance, any of the following:

(A) His or her minor child or grandchild, or the minor
child or grandchild of his or her deceased spouse;

(B) His or her minor brother or sister or the minor child
of a deceased brother or sister;

(C) His or her father, mother, grandmother, or grandfa-

ther, or the father, mother, grandmother, or grandfather of a
deceased spouse; or

(D) Any of the other relatives mentioned in this subsec-

tion who have attained the age of majority and are unable to
take care of or support themselves.

(b) What property is not exempt? The personal prop-
erty exemption for the head of a family does not apply to the

(i) Private motor vehicles. A "private motor vehicle" is
any motor vehicle used for the convenience or pleasure of the
owner, which carries a licensing classification other than
motor vehicle for hire, auto stage. auto stage trailer, motor
truck. motor truck trailer, or dealer’s license. RCW
84.36.120;

(i) Mobile ‘homes. A "mobile home" is a trailer

designed for human habitation, which is capable of being

moved upon the public streets and highways and is either
more than thirty-five feet in length or more than eight feet in

width. RCW 84.36.120;

(iii) Floating homes. A "floating home" is a building on
a float, used in whole or in part for human habitation as a sin-
gle-family dwelling and is on the property tax rolls of the
county in which it is located. A floating home is not designed
for self propulsion by mechanical means or by means of
wind. RCW 82.45.032; or

(iv) Houses. cabins, boathouses, boat docks, or other

similar improvements that are located on publicly owned
land. .

4 he e ions i i
listing? If the county assessor is satisfied that all of the per-
sonal property of any person is exempt from taxation, no list-
ing is required by the owner or taxpayer. If the value of tax-
able personal property exceeds three thousand dollars, then

the taxpayer must make a complete listing, and the assessor
will deduct three thousand dollars from the total amount of

the assessment and assess the remainder. RCW 84.36.-

110(2).
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WSR 02-09-026
PROPOSED RULES
DEPARTMENT OF HEALTH
{Filed April 9, 2002, 1:33 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
03-138.

Title of Rule: WAC 246-338-020 and 246-338-990
Fees, medical test site rules.

Purpose: WAC 246-338-020 establishes the license
requirements for each type of license and WAC 246-338-990
sets the fee for medical test sites. The medical test site rules
enable licensure of all sites that perform clinical testing in the
state. The fees defray the cost of administering the medical
test site licensure program under RCW 70.42.090.

Statutory Authority for Adoption: RCW 70.42.090,
ESSB 6387.PL, section 220(1).

Statute Being Implemented: RCW 70.42.090.

Summary: The proposed changes to medical test site
rules (WAC 246-338-020 and 246-338-990) adjust the
licensing fees. Fees will be adjusted to correspond to the fed-
eral Clinical Laboratory Improvement Amendments of 1988
(CLIA) fee structure.

Reasons Supporting Proposal: ESSB 6387.PL, section
220 permits the department to increase fees over the 1-601
limit. The proposed fee schedule will generate additional
revenue to pay the increased federal (CLIA) exemption fee.
This will keep regulation of clinical laboratories at the state
level rather than under federal regulation.

Name of Agency Personnel Responsible for Drafting
and Implementation: Gail Neuenschwander, 1610 N.E.
150th Street, Seattle, 98155-9701, (206) 361-2805; Enforce-
ment: Gary Bennett, 2725 Harrison Avenue, Olympia, WA
98504-7852.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The medical test site rules license all sites that per-
form clinical laboratory testing in the state. The state law was
passed to take the place of federal regulation (CLIA). An
amendment is needed to increase the medical test site license
fees in order to generate revenue to pay the increased fee
charged by the federal government for exemption from fed-
eral regulation. This will keep regulation of clinical laborato-
ries at the state level rather than under federal regulation.
Advantages of keeping regulation at the state level include
outreach and educational services such as training classes,
technical assistance, monthly newsletter, consultation and
other educational materials that would not be funded under
CLIA. Maintaining licensing and regulation at the state level
also provides faster response time for requests from licensees
and for any enforcement action that is needed. The proposed
fee schedule will generate sufficient revenue to fund the state
medical test site program.

* Proposal Changes the Following Existing Rules: The
proposed fee schedule will set fees at the same level that they
would be if the laboratories were licensed federally under
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CLIA. Along with the change in fees will be a restructuring
of fee categories (WAC 246-338-020) based on the CLIA
model. :

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal is exempt
under RCW 34.05.310(4) and therefore does not require a
small business economic impact statement.

RCW 34.05.328 does not apply to this rule adoption.
Section 201, chapter 403, Laws of 1995 do not apply to rules
that set or adjust fees or rates pursuant to legislative standards
(RCW 34.05.328 (5)(b)(vi)).

Hearing Location: Department of Health, Target Plaza,
Training Room, 2725 Harrison Avenue N.W., Olympia, WA
98502, on May 21, 2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Yvette
Lenz by May 14, 2002, TDD (800) 833-6388, or (360) 705-
6652.

Submit Written Comments to: Yvette Lenz, Facilities
and Services Licensing, P.O. Box 47852, Olympia, WA
98504-7852, e-mail REGMAIL @doh.wa.gov, fax (360) 705-
6654, by May 21, 2002.

Date of Intended Adoption: June 1, 2002.

April 8, 2002
Mary C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 01-02-069,
filed 12/29/00, effective 1/29/01)

WAC 246-338-020 Licensure—Types of medical test
site licenses. After July 1, 1990, any person advertising,
operating, managing, owning, conducting, opening, or main-
taining a medical test site must first obtain a license from the
department. License types are described in Table 020-1.

(1) Certificate of waiver.

Applicable if the medical test site performs only the tests
classified as waived.

(2) Provider performed microscopic procedures
(PPMP). .

Applicable if the medical test site restricts its testing per-
formance to one or more of the following moderate complex-
ity tests performed by one of the licensed professionals listed,
in conjunction with a patient’s visit. In addition, the medical
test site can perform tests classified as waived with this type
of license.

(a) PPMP may be performed only by one of the follow-
ing licensed professionals:

(i) Physician licensed under chapter 18.71 RCW, Physi-
cians; chapter 18.57 RCW, Osteopathy—Osteopathic medi-
cine and surgery; or chapter 18.22 RCW, Podiatric medicine
and surgery;

(ii) Advanced registered nurse practitioner, licensed
under chapter 18.79 RCW, Nursing care;

(iii) Midwife licensed under chapter 18.50 RCW, Mid-
wifery;

(iv) Physician assistant licensed under chapter 18.71A
RCW, Physician assistants;

(v) Naturopath licensed under chapter 18.36A RCW,
Naturopathy; or
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(vi) Dentist licensed under chapter 18.32 RCW, Den-
tistry.

(b) Microscopic procedures authorized under a PPMP
license are:

(i) All direct wet mount preparations for the presence or
absence of bacteria, fungi, parasites, and human cellular ele-
ments; .

(1) All potassium hydroxide (KOH) preparations;

(ii1) Pinworm examinations;

(iv) Fern tests; ]

(v) Postcoital direct, qualitative examinations of vaginal
or cervical mucous;

(vi) Urine sediment examinations;

(vii) Nasal smears for granulocytes;

(viii) Fecal leukocyte examinations;

(ix) Qualitative semen analysis (limited to the presence
or absence of sperm and detection of motility); and

Washington State Register, Issue 02-09

(x) Any other tests subsequently categorized under
CLIA as provider-performed microscopy procedures.

(3) Moderate/high complexity.

(a) ((-imited-testing;)) Low volume, Category A-J, as
described in Table 990-1.

Applicable if the medical test site performs any tests that
are not classified as waived or qualified as PPMP under sub-
section (2) of this section. Under this type of license, the
medical test site may also perform tests classified as waived.

(b) Accredited: _Low volume, Categor
described in Table 990-1.

Applicable if the medical test site performs any tests that
are not classified as waived, and is accredited and inspected
by an accreditation organization approved by the department
under WAC 246-338-040. Under this type of license, the
medical test site may also perform tests classified as waived.

020-1 Table of Requirements for Each License Type

INSPECTIONS
FREQUENCY
* When indicated

LICENSE TYPE REQUIREMENTS

TYPE
» Complaint
* Technical
assistance

(D) Certificate of Waiver  Restrict testing to tests classified as
waived.

* Meet the requirements of WAC 246-
338-020 Licensure—Types of Medical
Test Site Licenses; WAC 246-338-022
Initial Application for Medical Test Site
License; WAC 246-338-024 License
Renewal/Reapplication Process; WAC
246-338-026 Notification Require-
ments; WAC 246-338-028 On-site
Inspections.

Follow manufacturers' instructions for

+ performing the test.

PPMP « Restrict testing to tests classified as
PPMP or waived.

* Meet the requirements of WAC 246-
338-020 Licensure—Types of Medical
Test Site Licenses; WAC 246-338-022
Initial Application for Medical Test Site
License; WAC 246-338-024 License
Renewal/Reapplication Process; WAC
246-338-026 Notification Require-
ments; WAC 246-338-028 On-site
Inspections; WAC 246-338-050 Profi-
ciency Testing (if applicable); WAC
246-338-060 Personnel; WAC 246-338-
070 Records; WAC 246-338-080 Qual-
ity Assurance; WAC 246-338-090
Quality Control.

« Follow manufacturers' instructions for
performing the test.

» Complaint * When indicated
¢ Technical

assistance

(2)
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LICENSE TYPE REQUIREMENTS INSPECTIONS
TYPE FREQUENCY

. (3)  Moderate/High Com-
plexity
(a) ((Limited-Test- « Perform tests classified as moderate or ¢ Initial * First 6 months of
ing;)) Low Vol- high complexity. * Routine license
ume, Category * Meet the requirements of WAC 246- * Complaint ¢ Every 2 years
A-J 338-020 Licensure—Types of Medical ~* Onssite fol- * When indicated
Test Site Licenses; WAC 246-338-022 low-up * When indicated
Initial Application for Medical Test Site * Technical * When indicated
License; WAC 246-338-024 License assistance
Renewal/Reapplication Process; WAC
246-338-026 Notification Require-
ments; WAC 246-338-028 On-site
Inspections; WAC 246-338-050 Profi-
ciency Testing (if applicable); WAC
246-338-060 Personnel; WAC 246-338-
070 Records; WAC 246-338-080 Qual-
ity Assurance; WAC 246-338-090
Quality Control.
¢ Follow manufacturers' instructions for
performing test.

PROPOSED

(b)  Accredited;_ » Perform tests classified as moderate or * Validation * 2.5 % of accred-

Low Yolume, high complexity. ited sites annually

Category A-J * Meet the requirements of WAC 246-
338-020 Licensure—Types of Medical * Complaint ¢ When indicated

' Test Site Licenses; WAC 246-338-022 * On-site fol- * When indicated

Initial Application for Medical Test Site low-up
License; WAC 246-338-024 License ¢ Technical * When indicated
Renewal/Reapplication Process; WAC assistance
246-338-026 Notification Require-
ments; WAC 246-338-028 On-site
Inspections; WAC 246-338-050 Profi-
ciency Testing (if applicable); WAC
246-338-060 Personnel; WAC 246-338-
070 Records; WAC 246-338-080 Qual-
ity Assurance; WAC 246-338-090
Quality Control.

* Follow manufacturers' instructions for
performing the test.

* Submit to the department upon request,
or authorize the accreditation organiza-
tion to submit:

* Proof of accreditation;

* On-site inspection results;

» Statement of deficiencies;

* Plan of correction for the deficiencies

cited;

* Any disciplinary action and results of

any disciplinary action taken by the

accreditation organization against the
' . medical test site.
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AMENDATORY SECTION (Amending WSR 01-02-069,
filed 12/29/00, effective 1/29/01)

WAC 246-338-990 Fees. (1) The department will
assess and collect biennial fees for medical test sites as fol-
lows:

(a) Charge fees, based on the requirements authorized
under RCW 70.42.090 and this section;

(b) Assess additional fees when changes listed in WAC
246-338-026 occur that require a different type of license
than what the medical test site currently holds; and

(c) Determine fees according to criteria described in
Table 990-1.

Table 990-1 License Categories and Fees
Category of License Number of

Biennial Fee

Tests/Year
Certificate of Waiver N/A $ ((+68))
150
PPMP N/A $ ((363))
200
((Aeeredited NA $325
Limited-Testing 1+-750-tests $543))
Low Volume ((35h) 1-2,000  $((1086))
tests 450
Category A 2,001-10,000 $((+:629))
' tests, 1-3 special- 1,364
ties
Category B 2,001-10,000 $((955)
tests, 4 or more 1,769
specialties
Category C 10,001-25,000 $((2284))
tests, 1-3 special- 2,454
ties
Category D 10,001-25,000 $(ZHS)
tests, 4 or more 2,818
specialties
Category E 25,001-50,000 $((3:259))
tests 3,382
Category F 50,001-75,000 $((3:862))
tests 4,187
Category G 75,001-100,000  $((4:453))
tests 4991
_Category H 100,001-500,000  $((5:405))
tests 5.835
Category I 500,001- $((5:432))
1,000,000 tests 10.369
Category J > 1,000,000 tests  $((5:974))
12.443
Accredited:
Low Volume 1-2.000 tests $165
Category A 2.001-10.000 $211
tests, 1-3 special-
ties

Proposed
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Category B 2.001-10.000 $231
tests. 4 or more .
specialties

Category C 10,001-25.000  $531

“tests. 1-3 special-
ties

Category D 10,001-25.000 $559
tests. 4 or more ’
specialties

Category E 25.001-50.000 $787
tests

Category F 50,001-75.,000 $1.254
tests

Category G 75.001-100.000 $1.722
tests

Category H 100,001-500.000 $2.227
tests

Category 1 500,001- $6.428
1.000.000 tests

Category J > 1,000,000 tests $8.168

Follow-up survey for Direct staff

deficiencies time

Complaint investiga- Direct staff

tion time

(2) The following programs are excluded from fee
charges when performing only waived hematocrit or hemo-
globin testing for nutritional evaluation and food distribution
purposes: }

(a) Women, infant and children programs (WIC); and

(b) Washington state migrant council.

WSR 02-09-029
PROPOSED RULES
BOARD OF TAX APPEALS
(Filed April 9, 2002, 3:32 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 456-09-950 and 456-10-750 Final
decision—Precedential decisions.

Purpose: The purpose of the amendments is to inform
everyone who deals with the board how the board will con-
sider its own decisions for purposes of deciding cases.

Statutory Authority for Adoption: RCW 82.03.170.

Summary: These proposed amendments to WAC 456-
09-950 and 456-10-750 inform and provide notice to all who
come before the Board of Tax Appeals regarding which deci-
sions of the board are considered precedential and binding in
accordance with the legal doctrine of stare decisis, and which
decisions are considered merely persuasive.

Reasons Supporting Proposal: The board has treated
decisions as precedential in the past, but has not clearly
informed all who deal with the board as to the basis for that
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determination. These proposed rule amendments will put all
parties on an equal footing relative to use of board decisions.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Richard A. Virant, 910
5th Avenue S.E., Olympia, WA 98504-0915, (360) 753-
5446.

Name of Proponent: Board of Tax Appeals, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendments to the rules make it clear
to all, which decisions the board considers to be precedential
and binding, and which decisions are merely persuasive. All
final decisions signed by at least two board members are pre-
cedential and binding in accordance with the legal doctrine of
stare decisis. All other decisions issued by the board are
merely persuasive authority. The purpose of the proposed
amendments is to inform everyone who deals with the board
how the board will consider its own decisions for purposes of
deciding cases. The proposed amendments should bring
more consistency and reliability to the use of the board’s deci-
sions by those who appear before it and/or cite the board’s
decisions and also to the board’s decision-making processes.

Proposal Changes the Following Existing Rules: The
proposed amendments add new subsections that clarify
which decisions of the board are considered precedential and
binding in accordance with the legal doctrine of stare decisis,
and which decisions are considered merely persuasive.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
exempt from the statute because the rules are procedural in
nature and have no significant impact on business or industry.

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments are exempt from RCW 34.05.328
by RCW 34.05.328 (5)(b)(iv) which states that this section
does not apply to procedural rules that "clarify language of a
rule without changing its effect.”

Hearing Location: Board of Tax Appeals, 910 5th Ave-
nue S.E., Olympia, WA 98504-0915, on June 13, 2002, at 10
a.m.

Assistance for Persons with Disabilities: Contact Susan
Riddle by May 24, 2002, voice or TDD (360) 753-5446.

Submit Written Comments to: Board of Tax Appeals,
P.O. Box 40915, Olympia, WA 98504-0915, fax (360) 586-
9020, by May 31, 2002.

Date of Intended Adoption: June 13, 2002.

April 8, 2002
R. A. Virant
Executive Director

AMENDATORY SECTION (Amending Order 89-02, filed
5/2/89)

WAC 456-09-950 Final decision—Precedential deci-
sions. (1) When an appeal has been heard or the record con-
sidered by a majority of the board, a final decision may be
adopted which shall contain findings and conclusions as to
each contested issue of fact and law.

[81]

WSR 02-09-038

(2) All final decisions signed by at least two members of
the board are precedential and binding in accordance with the
legal doctrine of stare decisis.

(3) All other decisions issued by the board or any hearing
officer may be cited to the board and may be considered by
the board or any hearing officer as persuasive, but nonbind-

AMENDATORY SECTION (Amending Order 89-03, filed
5/2/89) '

WAC 456-10-750 Final decision—Precedential deci-
sions. (1) When an appeal has been heard or the record con-
sidered by a majority of the board, a final decision may be
adopted which shall contain findings and conclusions as to
each contested issue of fact and law.

(2) All final decisions signed by at least two members of
the board are precedential and binding in accordance with the
legal doctrine of stare decisis.

(3) All other decisions issued by the board or any hearing

officer may be cited to the board and may be considered by
the board or any hearing officer as persuasive, but nonbind-
ing, authority.

WSR 02-09-038
PROPOSED RULES
BELLEVUE COMMUNITY COLLEGE
[Filed April 10, 2002, 4:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
03-105.

Title of Rule: Withholding services and refunds for out-
standing debts and financial obligation.

Purpose: These amendments clarify for students who
have outstanding debts with Bellevue Community College
that services and refunds will be withheld from them until
they satisfy their obligations with the college.

Other Identifying Information: WAC 132H-122-020
and 132H-160-190.

Statutory Authority for Adoption: RCW 28B.50.140.

Summary: The two amendments to WAC 132H-122-
020 Withholding services for outstanding debts and 132H-
160-190 are being amended to more clearly state that the stu-
dent has an obligation to request information from the college
as to why services are being denied when they have an out-
standing debt. It also identifies bankruptcy as a reason for
discharging the student’s debt.

Reasons Supporting Proposal: The proposed amend-
ments clarify the rules and add bankruptcy as a legitimate
reason to discharge a student’s debt.

Name of Agency Personnel Responsible for Drafting
and Implementation: Tika Esler, B125, (425) 564-2206; and
Enforcement: Mary Hansen, Lincoln Center, (425) 564-
4250.

Name of Proponent: Bellevue Community College, pub-
lic.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These amendments will clarify that services or
refunds will be withheld when a student does not discharge
his/her debt to Bellevue Community College. It also places
the onus on the student to inquire in writing if he/she needs an
explanation as to why services or a refund are being withheld.
The amendments add bankruptcy as a legitimate reason for
the college to discharge the student’s debt.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule has
no impact on small business.

RCW 34.05.328 does not apply to this rule adoption.
This rule applies only to internal college operations.

Hearing Location: Bellevue Community College, 3000
Landerholm Circle S.E., Room D104, Bellevue, WA 98007-
6484, on May 24, 2002, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Gjolmesli by May 21, 2002, TDD (425) 564-4110, or (425)
564-2498.

Submit Written Comments to: Elise Erickson, Bellevue
Community College, Room A201, 3000 Landerholm Circle
S.E., Bellevue, WA 98007-6484, fax (425) 564-2261, by
May 21, 2002.

Date of Intended Adoption: June 18, 2002.

April 8,2002
Elise J. Erickson
Rules Coordinator

AMENDATORY SECTION (Amending WSR 92-19-054,
filed 9/10/92)

WAC 132H-122-020 Withholding services for out-
standing debts. (1) Where there is an outstanding debt owed
to the college and upon ((Upen)) receipt of a written request
inquiring as to the reason(s) for services or refund being with-
held ((whefe-t-hefeas—afwﬁsﬁaﬁdmg-debt—eweé—te&e-eeﬂege
frem—the—feqaesaﬁg—per-seﬂ—)) the college shall reply in writ-
ing to ((netify)) the person((—m—w-r-mng—by—eeft-}ﬁed—imﬂ—te
theJastknownaddress;

)) that the services and/or refund will
not be provided. The college will include the amount of the
((sinee-there-is-an)) outstanding debt, and further explain that
until that debt is satisfied((;)) (or stayed by bankruptcy pro-
ceedings or discharged in bankruptcy), no such services
and/or refund will be provided to the individual.

(a) The notice shall include a statement to inform the
((eoHege)) individual that he or she has a right to a hearing
before a person designated by the president of the college if
he or she believes that no debt is owed. The notice shall state
that the request for the hearing must be made within twenty-
one days from the date of notification.

(2) Upon receipt of a timely request for a hearing, the
person designated by the president shall have the records and
files of the college available for review and, at that time, shall
hold a brief adjudicative proceeding concerning whether the
individual owes or owed any outstanding debts to the institu-

Proposed
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tion. After the brief adjudicative proceeding, a decision shall
be rendered by the president’s designee indicating whether
the college is correct in withholding services and/or applying
off-set for the outstanding debt.

(a) If the outstanding debt is found to be owed by the
individual involved, no further services shall be provided.

(b) Notice of the decision shall be sent to the individual
within five days after the hearing.

AMENDATORY SECTION (Amending Order 14, filed
4/18/73)

WAC 132H-160-190 Financial obligation. Commu-
nity College District VIII board of trustees has authorized the
registrar to place a hold on the records of any student who has
a financial obligation due the college. Until this financial
obligation is cleared (or stayed by bankruptcy proceedings or
discharged in bankruptcy), the college((:)) 1) Will not release

the student’s record or any information based upon the
record((se¥)); 2) will not prepare transcript(s)((-ef)); and 3)
will deny registration for a subsequent quarter as well as
graduation from the college.

WSR 02-09-043
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed April 12,2002, 1:07 p.m.]

Original Notice. '

Preproposal statement of inquiry was filed as WSR 01-
10-131.

Title of Rule: Pediatric education requirements (PER)
for designated trauma care services and pediatric trauma care
services, WAC 246-976-500, 246-976-510, 246-976-560,
246-976-600, 246-976-610, 246-976-650, 246-976-720, 246-
976-730, 246-976-770, 246-976-780, 246-976-810, 246-976-
820 and 246-976-885, and new sections WAC 246-976-886
and 246-976-887.

Purpose: The purpose of the proposed rule change is to
ensure that all level 1, 11, III, and IV designated trauma care
facilities and all level I, 11, and III designated pediatric trauma
care facilities have the appropriate pediatric education perti-
nent to the level of care that they provide and relevant to each
of the various types of providers.

Statutory Authority for Adoption:
RCW.

Statute Being Implemented: Chapter 70.168 RCW.

Summary: The current rule requires pediatric advanced

Chapter 70.168

- life support (PALS) or equivalent training. This amendment

will add two additional training methods for clinical person-
nel to obtain PER. There would now be three ways for clini-
cal personnel in all designated trauma services to obtain PER.
Reasons Supporting Proposal: The amendments create a
set of pediatric education requirements that are more relevant
to the various types of providers and which will better meet
the intent of the statute (chapter 70.168 RCW). ‘
Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Scott Hogan, 20435 72nd
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Avenue South, Suite 200, Mailstop TB-33A, Kent, WA
98032, (253) 395-7009.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The current rule requires PALS or equivalent train-
ing. This amendment will add two additional training meth-
ods for clinical personnel to obtain PER. There would now
be three ways for clinical personnel in all designated trauma
services to obtain PER.

The purpose of the proposed rule change is to ensure that
all level I, I, III, and IV designated trauma care facilities and
all level I, II, and III designated pediatric trauma care facili-
ties have the appropriate pediatric education pertinent to the
level of care that they provide and relevant to each of the var-
ious types of providers.

Pediatric trauma care is an important piece of the trauma
system. With limited number and geographic distribution of
children’s hospitals, all injured pediatric patients cannot be
cared for in these institutions; therefore, other institutions
must also be available to provide this resource to the commu-
nities. By establishing pediatric education requirements that
are pertinent to the level of care that the facility provides and
relevant to each of the various types of providers we have
established an efficient and well-coordinated statewide emer-
gency medical services and trauma care system.

Proposal Changes the Following Existing Rules: In
addition to the current requirement of a one-time completion
of PALS, or a substantially equivalent training course, pro-
viders will now be able to choose from two additional meth-
ods for completing their PER. These two additional methods
include (1) current certification in advanced trauma life sup-
port (ATLS) or (2) documentation of contact hours of pediat-
ric trauma education during each designation period (five
hours for noenpediatric designated facilities or seven hours for
designated pediatric facilities).

Two new sections of WAC have been created (WAC
246-976-886 and 246-976-887) that clearly outline what
methods may be used for completing the PER. WAC 246-
976-886 outlines the PER methods for nonpediatric desig-
nated facilities and 246-976-887 outlines the methods for
pediatric designated facilities. These WAC sections are ref-
erenced throughout WAC 246-976-500, 246-976-510, 246-
976-560, 246-976-600, 246-976-610, 246-976-650, 246-976-
720, 246-976-730, 246-976-770, 246-976-780, 246-976-8 10,
246-976-820, and 246-976-885 Designation of trauma care
facilities.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule has been
reviewed and analyzed, and it has been determined that no
small business economic impact statement is required. The
proposed rule amendment would reduce costs by expanding
the options available for pediatric education requirements.
To obtain a copy of the analysis contact Tami Schweppe,
DOH, EMS and Trauma, P.O. Box 47853, Olympia, WA
98504-7853, (360) 705-6748, fax (360) 705-6706, e-mail
tami.schweppe@doh.wa.gov.

WSR 02-09-043

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule is a significant legislative rule because it estab-
lishes, alters, or revokes any qualification or standard for the
issuance, suspension, or revocation of a license or permit. In
this instance it is the recognition as a designated pediatric or
nonpediatric trauma care facility.

Hearing Location: Department of Health, Office of
Emergency Medical and Trauma Prevention, Training Room,

2725 Harrison Avenue N.W., Suite 500, Olympia, WA

98504-7853, on Wednesday, May 22, 2002, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Tami
Schweppe by Wednesday, May 15, 2002, TDD (800) 833-
6388, or (360) 705-6748.

Submit Written Comments to: Tami Schweppe, P.O.
Box 47853, Olympia, WA 98504-7853, fax (360) 705-6706,
by Wednesday, May 15, 2002.

Date of Intended Adoption: May 22, 2002.

April 12,2002
Mary C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 98-04-038,
filed 1/29/98, effective 3/1/98)

WAC 246-976-500 Designation standards for facili-
ties providing level I trauma care service—Administra-
tion and organization. A facility with a designated level I
trauma care service shall have:

(1)(a) Organization and direction by a general surgeon
with special competence in care of the injured. The service
may have as codirector another general surgeon with special
competence in care of the injured;

(b) Ongoing coordination of the trauma care service by a
registered nurse with special competence in care of the
injured;

(c) A multidisciplinary trauma committee chaired by the
trauma service director with input to hospital management,
including:

(i) An emergency physician;

(i1) An emergency department registered nurse;

(iii) A general surgeon with special competence in
trauma care;

(iv) A neurosurgeon;

(v) An orthopaedic surgeon;

(vi) A pediatrician;

(vii) An anesthesiologist;

(viii) The physician director of critical care service;

(ix) The trauma care service nurse coordinator;

(x) Critical care registered nurse; and

(xi) The trauma rehabilitation coordinator;

(d) The multidisciplinary trauma committee shall adopt
an approved method to determine activation of the trauma
team, as described in WAC 246-976-870.

(e) A trauma team to provide initial evaluation, resusci-
tation and treatment.

(i) The team shall be organized and directed by a general
surgeon with special competence in care of the injured, and
who assumes responsibility for coordination of overall care

Proposed
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of the trauma patient. The surgeon shall be at least a ((pest-
graduate)) postgraduate year four resident;

(ii) All members of the team, including the surgeon, shall
be available within five minutes of notification of team acti-
vation;

(iii) The team shall include an emergency physician who
1S:

(A) Responsible for activating the team, using an
approved method as defined in WAC 246-976-870; and

(B) Responsible for providing team leadership and care
for the trauma patient until the arrival of the general surgeon
in the resuscitation area;

(iv) The trauma care service shall identify all other mem-
bers of the team;

(f) Specific delineation of trauma surgery privileges by
the medical staff.

(2) An emergency department with written standards of
care to ensure immediate and appropriate care for adult and
pediatric trauma patients.

(3) A surgery department, including:

(a) General surgery;

(b) A neurosurgical service. Coverage shall be available
within five minutes of notification of team activation. Cover-
age shall be provided by:

(i) A neurosurgeon; or

(ii) A surgeon who has been judged competent by the
neurosurgical consultants on staff to initiate measures to sta-
bilize the patient, and to initiate diagnostic procedures, with a
board-certified neurosurgeon on-call and available within
thirty minutes of notification of team activation.

(c) The following surgical services on-call and available
within thirty minutes of request by the trauma team leader:

(i) Cardiac surgery;

(ii) Gynecologic surgery;

(iii) Hand surgery;

(iv) Microsurgery;

(v) Obstetric surgery;

(vi) Ophthalmic surgery;

(vii) Oral/maxillofacial or otorhinolaryngologic surgery;

(viii) Orthopaedic surgery;

(ix) Pediatric surgery;

(x) Plastic surgery;

(xi) Thoracic surgery;

(xii) Urologic surgery; and

(xiii) Vascular surgery.

(4) Nonsurgical specialties including:

(a) Anesthesiology, with an anesthesiologist who ((is)):

(i) Is ACLS trained, except this requirement shall not
apply to a physician board-certified in anesthesiology;

(i) (RALS-orapproved-equivalent-trained;)) Has com-
pleted the pediatric education requirement (PER) as defined
in WAC 246-976-886;

(iii) Is_available within five minutes of notification of
team activation;

(b) A radiologist on-call and available for patient service
within twenty minutes of notification of team activation;

(c) The following services on-call and available for
patient consultation or management:

(i) Cardiology;

(ii) Gastroenterology;
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(iii) Hematology;

(iv) Infectious disease specialists;

(v) Internal medicine; ‘

(vi) Nephrology;

(vii) Neurology;

(viii) Pathology;

(ix) Pediatrics; and

(x) Pulmonology. )

(5) Written policy and procedures for access to ancillary
services, including:

(a) Chemical dependency services;

(b) Child and adult protection services;

(c) Clergy or pastoral care;

(d) Nutritionist services;

(e) Occupational therapy services;

- (f) Pharmacy services, with a pharmacist in-house;

(g) Physical therapy services;

(h) Rehabilitation services;

(i) Social services; |

(j) Psychological services; and

(k) Speech therapy services.

(6) A pediatric trauma policy that:

(a) Provides for initial stabilization and resuscitation of
pediatric trauma patients, including emergency department
and surgical interventions; and

(b) If the facility is not designated as a pediatric trauma
care service, identifies and establishes its scope of pediatric
trauma care, including but not limited to:

(i) Criteria for admission of pediatric patients;

(ii) Written transfer guidelines and agreements for pedi—'
atric trauma patients requiring critical care services.

(7) A written policy and procedures to divert patients to
other designated trauma care services. The policy shall be
based on criteria which reflect the service’s ability to resusci-
tate and stabilize each patient at a particular time.

(8) A trauma registry as required in WAC 246-976-430.

(9) A quality assurance program in accordance with
WAC 246-976-880; and cooperate with regional trauma care
quality assurance programs throughout the state established
pursuant to WAC 246-976-910.

(10) Interfacility transfer guidelines and agreements con-
sistent with WAC 246-976-890.

AMENDATORY SECTION (Amending WSR 98-04-038,
filed 1/29/98, effective 3/1/98)

WAC 246-976-510 Designation standards for facili-
ties providing level I trauma care service—Basic
resources and capabilities. A facility with a designated
level I trauma care service shall have:

(1) An emergency department with:

(a) A physician director who:

(i)(A) Is board-certified in emergency medicine, surgery
or other relevant specialty; or

(B) Has documented experience as director of an emer-
gency department which has been previously recognized as a
level I trauma center either by a regional entity or as verified
by the Committee on Trauma of the American College of
Surgeons;
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(ii) Is ATLS and ACLS trained, except this requirement
shall not apply to a physician board-certified in emergency
medicine; and
' (iii) ((3s—PALS-er-approved—equivalent—trained)) Has
completed the pediatric education requirement (PER) as
defined in WAC 246-976-886, except that this requirement
shall not apply to a physician board-certified in pediatric
emergency medicine.

(b) Physicians who:

(i) Are board-certified in emergency medicine, or board-
certified in a specialty and practicing emergency medicine as
their primary practice with special competence in care of
trauma patients; (this requirement may be met by a surgical
resident post graduate year two who is ATLS, and ACLS
trained, has completed the PER as defined in WAC 246-976-
886, and (PALS-erapproved-equivalenttrained;)) is working
under the direct supervision of the attending emergency phy-
sician, until the arrival of the surgeon to assume leadership of
the trauma team);

(ii) Are available within five minutes of patient’s arrival
in the emergency department;

(iii) Are ATLS and ACLS trained, except this require-
ment shall not apply to a physician board-certified in emer-
gency medicine;

(iv) ((Are-PALS-or approved-equivalent-trained)) Have
completed the PER as defined in WAC 246-976-886, except
this requirement shall not apply to a physician board-certified
in pediatric emergency medicine; and

(v) Are designated as members of the trauma team;

(c) Registered nurses who:

' (i) Are ACLS trained;

(1) (( ;)) Have
completed the PER as defined in WAC 246-976-886;

(iii) Have successfully completed a trauma life support
course as defined in WAC 246-976-885; and

(iv) Are in the emergency department and available
within five minutes of patient’s arrival in the emergency
department;

(d) An area designated for adult and pediatric resuscita-
tion, with equipment for resuscitation and life support of
pediatric and adult trauma patients, including equipment
described in WAC 246-976-620;

(e) Routine radiological capabilities by a technician
available within five minutes of notification of team activa-
tion.

(2) A surgery department including:

(a) An attending general surgeon available within five
minutes of notification of team activation, except as provided
in (b) of this subsection. The attending surgeon shall:

(i) Provide trauma team leadership upon arrival in the
resuscitation area;

(ii) Be board-certified;

(iii) Have trauma surgery privileges as delineated by the
medical staff;

(b) A ((pest-graduate)) postgraduate year four or above
surgical resident may initiate evaluation and treatment upon
the patient’s arrival in the emergency department until the

rrival of the attending surgeon. In this case the attending sur-
eon shall be available within twenty minutes of notlﬁcatlon
of team activation.
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(c) All general surgeons and surgical residents who are
responsible for care and treatment of trauma patlents shall
((be-trained-in)):

(i) Be trained in ATLS and ACLS, except this require-
ment shall not apply to a physician board-certified in surgery;
and

(1) (C -)) Have completed
the PER as defined in WAC 246-976-886.

(3) An operating room available within five minutes of
notification of team activation, with:

(a) A registered nurse or designee of the operating room
staff who is available within five minutes of notification of
team activation to open the operating room, and to coordinate
responsibilities to ensure the operating room is ready for sur-
gery upon arrival of the patient, the surgeon, and the anesthe-
siologist;

(b) A written policy providing for mobilization of addi-
tional surgical teams for trauma patients; and

(c) Instruments and equipment appropriate for pediatric
and adult surgery, including equipment described in WAC
246-976-620.

(4) A post anesthetic recovery unit with:

(a) Essential personnel, including at least one registered
nurse available twenty-four hours a day;

(b) Nurses ACLS trained;

(c) Nurses ((PAL-S-or-approved-equivalenttrained)) who
have completed the PER as defined in WAC 246-976-886;
and

(d) Appropriate monitoring and resuscitation equipment.

(5) A critical care service with:

(a) A medical director of the surgical critical care unit
who is:

(i) Board-certified in surgery with special competence in
critical care; - )

(ii) ATLS and ACLS trained, except this requirement
shall not apply to a physician board-certified in surgery;

(iii) Responsible for coordinating with the attending staff
for the care of trauma patients, including:

(A) Development and implementation of policies;

(B) Coordination of medical care;

(C) Determination of patient isolation;

(D) Authority for patlent placement decisions;

(E) Equipment;

(F) Coordination of staff education;

(G) Coordination of statistics;

(H) Identification of criteria for reviewing quality of care
on all critical care unit trauma patients, in conjunction with
the trauma service medical director;

(b) A physician with special competence in critical care
available in the critical care unit within five minutes of noti-
fication;

(c) A physician directed code team;

(d) Critical care unit registered nurses with special com-
petence in trauma care, who:

(i) Are ACLS trained; and

(ii) Have successfully completed a trauma life support
course as defined in WAC 246-976-885;

(e) If the facility is not designated as a pediatric trauma
care service, have a written transfer agreement and guidelines
for pediatric trauma patients;
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(f) Equipment as described in WAC 246-976-620.

(6) Respiratory therapy available within five minutes of
notification. )

(7) A clinical laboratory technologist available within
five minutes of notification;

(8) Clinical laboratory services, including:

(a) Standard analysis of blood, urine, and other body flu-
ids;

(b) Coagulation studies;

(c) Blood gases and pH determination;

(d) Serum and urine osmolality;

(e) Microbiology;

(f) Serum alcohol and toxicology determination;

(g) Drug screening; and

(h) Microtechnique.

(9) Blood and blood-component services, including:

(a) Blood and blood components available from in-house
or through community services, to meet patient needs;

(b) Noncrossmatched blood available on patient arrival
in the emergency department;

(c) Blood typing and cross-matching;

(d) Policies and procedures for massive transfusion;

(e) Autotransfusion; and

(f) Blood storage capability.

(10) Radiological services, including:

(a) A technician available within five minutes of notifi-
cation, able to perform the following:

(i) Computerized tomography; and

(ii) Routine radiological capabilities;

(b) A technician on-call and available within twenty
minutes of notification, able to perform the following:

(i) Angiography of all types;

(ii) Sonography; and

(iii) Nuclear scanning.

(11) Acute dialysis capability, or written transfer agree-
ments. »
(12)(a) A physician-directed burn unit staffed by nursing
personnel trained in burn care; and is equipped to care for
extensively burned patients; or

(b) Written transfer guidelines in accordance with the
guidelines of the American Burn Association, and transfer
agreements for burn care.

(13) The ability to manage acute head and/or spinal cord
injuries. Early transfer to an appropriate designated trauma
rehabilitation service shall be considered.

(14) A trauma rehabilitation coordinator to facilitate the
trauma patient’s access to rehabilitation services.

(15)(a) A designated trauma rehabilitation service; or

(b) Written agreements to transfer patients to a desig-
nated trauma rehabilitation service when medically feasible.

(16) A heli-stop, landing zone, or airport located close
enough to permit the facility to receive or transfer patients by
fixed-wing or rotary-wing aircraft.

AMENDATORY SECTION (Amending WSR 98-04-038,
filed 1/29/98, effective 3/1/98)

WAC 246-976-550 Designation standards for facili-
ties providing level II trauma care service—Administra-
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tion and organization. A facility with a designated level I
trauma care service shall have:

(1)(a) Organization and direction by a general surgeon
with special competence in care of the injured. The service
may have as codirector-another physician with special com-
petence in care of the injured;

(b) Ongoing coordination of the trauma care service by a
registered nurse with special competence in care of the
injured;

(c) A multidisciplinary trauma committee chaired by the
trauma service director, with input to hospital management,
including:

(i) An emergency physician;

(ii) An emergency department registered nurse;

(iii) A general surgeon with special competence in
trauma care;

(iv) A neurosurgeon;

(v) An orthopaedic surgeon;

(vi) A pediatrician;

(vii) An anesthesiologist;

(viii) The physician director of the critical care service;

(ix) The trauma care service nurse coordinator;

(x) A critical care registered nurse; and

(xi) The trauma rehabilitation coordinator;

(d) The multidisciplinary trauma committee shall adopt
an approved method to determine activation of the trauma
team, as described in WAC 246-976-870;

(e) A trauma team to provide initial evaluation, resusci-
tation and treatment.

(i) The team shall be organized and directed by a general
surgeon with special competence in care of the injured, and
who assumes responsibility for coordination of overall care
of the trauma patient;

(ii) All members of the team, except the surgeon and
anesthesiologist, shall be available within five minutes of
notification of team activation;

(iii) The team shall include:

(A) An emergency physician who is:

(D Responsible for activating the team, using an
approved method as defined in WAC 246-976-870; and

(II) Responsible for providing team leadership and care
for the trauma patient until the arrival of the general surgeon
in the resuscitation area;

(B) A general surgeon on-call and available within
twenty minutes of notification of team activation, who shall
assume responsibility for patient care upon arrival in the
resuscitation area;

(iv) The trauma care service shall identify all other mem-
bers of the team;

(f) Specific delineation of trauma surgery privileges by
the medical staff.

(2) An emergency department with written standards of
care to ensure immediate and appropriate care for adult and
pediatric trauma patients.

(3) A surgery department, including:

(a) General surgery;

(b) A neurosurgical service. Coverage shall be available
within five minutes of notification of team activation. In-
house coverage shall be provided by:
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(i) A neurosurgeon; or

(i1) A surgeon or other physician who has been judged
competent by the neurosurgical consultants on staff to initiate
measures to stabilize the patient, and to initiate diagnostic
procedures; with a surgeon with neurosurgical privileges on-
call and available within thirty minutes of notification of
team activation,;

(c) The following surgical services on-call and available
within thirty minutes of request by the trauma team leader:

(i) Gynecologic surgery;

(ii) Hand surgery;

(iii) Obstetric surgery;

(iv) Ophthalmic surgery;

(v) Oral/maxillofacial or otorhinolaryngologic surgery;

(vi) Orthopaedic surgery;

(vii) Plastic surgery;

(viii) Thoracic surgery;

(ix) Urologic surgery; and

(x) Vascular surgery.

(4) Nonsurgical specialties, including:

(a) Anesthesiology, with an anesthesiologist who ((1s)):

(i) Is ACLS trained, except this requirement shall not
apply to a physician board-certified in anesthesiology;

(i) ((PALS-erapproved-equivalenttrained:—and)) Has
completed the pediatric education requirement (PER) as
defined in WAC 246-976-886; and

(ii1) Is on-call and available within twenty minutes of
notification of team activation;

(b) A radiologist on-call and available for patient service
within twenty minutes of notification of team activation; and

(c) The following services on-call and available for
patient consultation or management:

(i) Cardiology;

(i1) Gastroenterology;

(iit) Hematology;

(iv) Infectious disease specialists;

(v) Internal medicine;

(vi) Nephrology;

(vii) Neurology;

(viii) Pathology;

(ix) Pediatrics; and

(x) Pulmonology.

(5) Written policy and procedures for access to ancillary
services, including:

(a) Chemical dependency services;

(b) Child and adult protection services;

(c) Clergy or pastoral care;

(d) Nutritionist services;

(e) Occupational therapy services;

(f) Pharmacy;

(g) Physical therapy services;

(h) Rehabilitation services;

(i) Social services; and

(j) Speech therapy services.

(6) A pediatric trauma policy that:

(a) Provides for initial stabilization and resuscitation of
pediatric trauma patients, including emergency department
and surgical interventions; and
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(b) If the facility is not designated as a pediatric trauma
care service, identifies and establishes its scope of pediatric
trauma care, including but not limited to:

(1) Criteria for admission of pediatric patients;

(i1) Written transfer guidelines and agreements for pedi-
atric trauma patients requiring critical care services.

(7) A written policy and procedures to divert patients to
other designated trauma care services. The policy shall be
based on criteria which reflect the service’s ability to resusci-
tate and stabilize each patient at a particular time.

(8) A trauma registry as required in WAC 246-976-430.

(9) A quality assurance program in accordance with
WAC 246-976-880; and cooperate with regional trauma care
quality assurance programs throughout the state established
pursuant to WAC 246-976-910.

(10) Interfacility transfer guidelines and agreements con-
sistent with WAC 246-976-890.

AMENDATORY SECTION (Amending WSR 98-19-107,
filed 9/23/98, effective 10/24/98)

WAC 246-976-560 Designation standards for facili-
ties providing level II trauma care service—~Basic
resources and capabilities. A facility with a designated level
II trauma care service shall have:

(1) An emergency department, with:

(a) A physician director who ((is)):

(i) Is board-certified in emergency medicine or other rel-
evant specialty;

(i1) Is ATLS and ACLS trained, except this requirement
shall not apply to a physician board-certified in emergency
medicine; and

(iii) ((PALS-erapproved-equivalent-trained)) Has com-
pleted the pediatric education requirement (PER) as d