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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER
1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF
HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.05 RCW) may be
distinguished by the size and style of type in which they appear.

(a) Proposed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly
and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(i) deleted material is ((lined—out—and—t

(b) Complete new sections are prefaced by the heading NEW SECTION;

(¢c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA does not necessarily conform
to the style and format conventions described above. The headings of these other types of material have been edited for
uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code reviser’s
office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty days after the rules and the agency order
adopting them are filed with the code reviser’s office. This effective date may be delayed or advanced and
such an effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the
agency. They remain effective for a maximum of one-hundred-twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 92-15-134
PROPOSED RULES
GROWTH PLANNING HEARINGS BOARDS
[Filed July 21, 1992, 8:11 a.m.}

Original Notice.

Title of Rule: Title 242 WAC.

Purpose: To establish the joint rules of practice and
procedure for the three Growth Planning Hearings Boards.
The rules include a chapter on compliance with the public
records provisions of the Public Disclosure Act and a chapter
on SEPA compliance.

Other Identifying Information: Each of the three
hearings boards will use the same rules; they will be jointly
adopted.

Statutory Authority for Adoption: RCW 36.70A.270(6).

Statute Being Implemented: Chapter 36.70A RCW.

Summary: The boards jointly adopted emergency rules
of practice and procedure on June 16, 1992. These rules
will be the permanent replacement for the emergency rules.

Reasons Supporting Proposal: The emergency rules
automatically expire on October 16, 1992. Written com-
ments have subsequently been received and incorporated into
the proposed permanent rules.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: M. Peter Philley, 2329
One Union Square, 600 University Street, Seattle, WA
98101, (206) 389-2625.

Name of Proponent: Washington State Growth Planning
Hearings Boards, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules provide guidance for anyone interested
in appearing before a growth planning hearings board. They
were mandated by RCW 36.70A.270(6) to be formulated
jointly by the three boards.

Proposal Changes the Following Existing Rules: The
proposed permanent rules slightly change the existing
emergency rules. Written comments about the emergency
rules were received and reviewed. Changes have resulted
from those comments. The rules on service of process and
pleadings have been streamlined and minor editing changes
have been made.

No small business economic impact statement required
by chapter 19.85 RCW.

The Growth Planning Hearings Boards have reviewed
chapter 19.85 RCW, the Regulatory Fairness Act, and
concluded that the adoption of the boards’ joint rules on
practice and procedure will not have an economic impact on
any industry. In addition, the rules are being adopted solely
for the purpose of compliance with RCW 36.70.270. The
rules are procedural in nature, not substantive.

Hearing Location: On September 23, 1992, at 10:00
a.m., Central Puget South Growth Planning Hearings Board,
1225 One Union Square, 600 University Street, Seattle, WA
98101; on October 6, 1992, at 1:30 p.m.

Eastern Washington Growth Planning Hearings Board,
Yakima County Courthouse, Room 420, 128 North Second
Street, Yakima, WA 98901; and on September 23, 1992, at
1:30 p.m., Western Washington Growth Planning Hearings

{1}
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Board, Room 104 - A, Lacey Governmental Center, 1009
College Street S.E., Lacey, WA 98504-0953.

Submit Written Comments to: Central Puget Sound
Growth Planning Hearings Board, 2329 One Union Square,
600 University Street, Seattle, WA 98101, by October 7,
1992,

Date of Intended Adoption: October 14, 1992.

July 21, 1992
M. Peter Philley
Board Member

Title 242 WAC
GROWTH PLANNING HEARINGS BOARDS

Chapter 242-02 WAC
PRACTICE AND PROCEDURE
WAC

ADMINISTRATION

Organization.

Function.

Jurisdiction.

Definitions.

Rules.

Petition for rule making.
Petition for rule making — consideration and
disposition.

Computation of time.
Quorum.

Principal offices.

Regular meetings.

Form and size of documents.
Case numbering.

242-02-010
242-02-020
242-02-030
242-02-040
242-02-050
242-02-052
242-02-054

242-02-060
242-02-070
242-02-072
242-02-074
242-02-080
242-02-090

PRACTICE BEFORE A BOARD

Appearance and practice before a Board —
Who may appear.

Rules of professional conduct.

Ex parte communication.

Signing of pleadings, motions, and legal
memoranda

Teleconference proceeding.

242-02-110

242-02-120
242-02-130
242-02-140

242-02-150

APPEAL PROCEDURE

Petition for review — forms — contents.
Petition for review — time for filing.

Notice of petition for review — service and
filing.

Date of filing — facsimile.

Answers and petitions for cross review.
Amendments to petitions for review, answers
and cross petitions.

Intervention.

Amicus.

242-02-210
242-02-220
242-02-230

242-02-240
242-02-250
242-02-260

242-02-270
242-02-280

Proposed
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242-02-310
242-02-320
242-02-330
242-02-340

242-02-410
242-02-420
242-02-430
242-02-440
242-02-450
242-02-460
242-02-470

SERVICE OF PAPERS

Service of papers.

Method of service.

Service of papers — when complete.
Proof of service — certificate.

DISCOVERY AND SUBPOENA

Discovery — limitation.

Subpoena — issuance.

Subpoena — form.

Subpoena — service.

Subpoena — proof of service.
Subpoena — quash or modification.
Subpoena — geographical scope.

PROCEDURES PRIOR TO HEARING

242-02-510
242-02-520
242-02-530
242-02-532
242-02-534
242-02-540
242-02-550
242-02-552
242-02-554

242-02-556

242-02-558
242-02-560
242-02-562
242-02-570
242-02-580
242-02-582

242-02-610

242-02-612
242-02-620

242-02-630
242-02-632
242-02-634
242-02-640
242-02-650
242-02-660
242-02-670
242-02-680

Presiding officer — powers and duties.
Record.

Motions — requirements.

Motions — time for filing and hearing.
Response to motion.

New or supplemental evidence.
Prehearing conference.

Prehearing conference — when held.
Prehearing conference — documentary evi-
dence.

Prehearing conference — failure to supply
information.

Prehearing conference — agreements.
Hearing — setting of time and place.
Hearing — continuances.

Briefs.

Stipulation to the facts.

Waiver of parties’ appearance.

HEARING PROCEDURE

Hearing — testimony under oath — inter-
preters.

Hearing — interpreters.

Hearing — reporting — recording — record-
ing devices.

Presumptions of validity.

Burden of proof.

Standard of proof.

Hearing — procedures at hearing.

Rules of evidence — admissibility criteria.
Official notice — matters of law.

Official notice — material facts.

Hearings — board questions.

DISPOSITION OF CASES PRIOR TO HEARING

242-02-710

242-02-720

Proposed

Failure to attend — default or dismissal —
setting aside.
Dismissal of actions.
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DISPOSITION OF PETITIONS FOR REVIEW AF-

242-02-810
242-02-820
242-02-830

242-02-840

242-02-850
242-02-860

TER HEARING

Presentation of post hearing matters.
Disposition of petition for review.
Disposition of petition for review — final
decision and order.

Disposition of petition for review — initial
decision and order.

Disposition of initial decision — exceptions.
Disposition of petition for review — finality

of initial decision and order.

Disposition of petition for review — final
decision and order — exceptions filed.
Disposition of petition for review — tran-
scripts.

Post decision hearing — determination of
compliance or non-compliance with final
order.

Appeals of board’s final decision and order.

242-02-870
242-02-880

242-02-890

242-02-892

DECLARATORY RULINGS

Petitions for declaratory ruling.
Declaratory ruling — notice to other persons.
Declaratory ruling — disposition of petition.

242-02-910
242-02-920
242-02-930

NEW SECTION

WAC 242-02-010 Organization. Three Growth
Planning Hearings Boards were established pursuant to
Chapter 36.70A RCW. Each board is an independent agency
of the State of Washington with three members, appointed
by the governor, who are qualified by experience or training
in matters pertaining to land use planning. These rules were
developed and adopted jointly by all three boards pursuant
to RCW 36.70A.270(6). They should be read in conjunction
with the act.

NEW SECTION

WAC 242-02-020 Function. The function of a board
is to make informed decisions on appeals arising from
implementation of the Growth Management Act in a clear,
consistent, timely and impartial manner that recognizes
regional diversity.

NEW SECTION

WAC 242-02-030 Jurisdiction. This section is
intended to be general and informational only, and failure to
list matters over which a board has jurisdiction at law shall
not constitute any waiver of or withdrawal from such
jurisdiction.

(1) Geographic jurisdiction. Each board shall hear only
those matters pertaining to the cities and counties located
within its jurisdictional boundaries. The boundaries are as
follows:

(a) The Eastern Washington board includes all counties
and the cities now or subsequently located within these
counties that are required or choose to plan under RCW
36.70A.040 and are located east of the crest of the Cascade
mountains;
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(b) The Central Puget Sound board includes and is
limited to King, Pierce, Snohomish and Kitsap counties, and
the cities now or subsequently located within those counties;
and

(c) The Western Washington board includes all counties
and the cities now or subsequently located within those
counties that are required or choose to plan under RCW
36.70A.040 and are located west of the crest of the Cascade
mountains and are not included in the Central Puget Sound
Board boundaries;

(d) Skamania county, should it be required or choose to
plan under RCW 36.70A.040 may elect to be included
within the jurisdictional boundaries of the Western or
Eastern Washington boards.

(2) Subject matter jurisdiction. Each board shall hear
and determine petitions alleging that a state agency, county
or city is not in compliance with the requirements of the act,
or Chapter 43.21C RCW as it relates to plans, regulations,
and amendments thereto adopted under the act; or, petitions
from cities or the governor relating to an adopted county-
wide planning policy; or, that the twenty year growth
management planning projections adopted by the office of
financial management pursuant to RCW 43.62.035 should be
adjusted.

(3) Jurisdictional Issues. Any party to a proceeding
before a board may, by motion, challenge the jurisdiction of
that board in any petition for review. A board may, upon its
own motion, raise such an issue.

NEW SECTION

WAC 242-02-040 Definitions. As used in this title,
the following terms shall have the following meaning:

(1) "Act" means chapter 17, Laws of 1990 1st ex. sess.
and chapter 32, Laws of 1991 1st sp. sess., and subsequent
amendments.

(2) "Board" means the Eastern Washington, Western
Washington or Central Puget Sound Growth Planning
Hearings Board.

(3) "Hearing Examiner" means an authorized agent of
a board who has a demonstrated knowledge of land use
planning and law, appointed to assist the board in the
performance of its hearing function.

(4) "Joint Boards" means the three independent boards
meeting or acting jointly.

(5) "Person” means any individual, partnership, corpora-
tion, association, governmental subdivision or unit, or public
or private organization or entity of any character.

(6) "Petitioner" means a person, natural or otherwise,
who appeals any matter to the board or who brings a petition
for rule making.

(7) "Presiding officer" means any member of a board,
or a hearing examiner, who is assigned to conduct a
conference or hearing by a board. The presiding officer
shall have authority as provided by WAC 242-02-510.

(8) "Publication” means: (a) for a city, the date the city
publishes the ordinance or summary of the ordinance,
adopting a comprehensive plan, or development regulations
or subsequent amendment, as is required to be published; (b)
for a county, the date the county publishes the notice that it
has adopted a comprehensive plan, development regulations
or subsequent amendments pursuant to RCW 36.70A.290(2).

WSR 92-15-134

(9) "Respondent” means a person who is named as a
responding party in any petition for review before a board.

NEW SECTION

WAC 242-02-050 Rules. These rules shall govern the
joint boards’ adoption or amendment of joint rules, and all
practice and procedure for hearings before a board. Where
a time frame is different in these rules from those in chapter
10-08 WAC, it is because a board is required by the act to
issue a final order within one hundred eighty days of filing
a petition for review.

NEW SECTION

WAC 242-02-052 Petition for rule making. (1) Right
to Petition for Rule Making. Any person may petition the
joint boards for the promulgation, amendment, or repeal of
any rule. Said petition shall be filed with the Western
Washington Board’s office in Olympia, Washington.

(2) Form of Petition. The form of the petition for
promulgation, amendment or repeal of any rule shall
generally adhere to the following:

(a) A caption in the following form:

BEFORE THE JOINT GROWTH
PLANNING HEARINGS BOARDS
STATE OF WASHINGTON

No.

In the matter of

the Petition of
(Name of Petitioner)
for Rule Making

(b) The body of the petition shall be set out in num-
bered paragraphs. The first paragraph shall state the name
and address of the petitioning party and whether the petition-
er secks the adoption of a new rule or rules, or amendment
or repeal of an existing rule or rules. The second paragraph,
in case of a proposed new rule or amendment of an existing
rule, shall set forth the desired rule in its entirety. Where
the petition is for repeal of an existing rule, such shall be
stated and the rule proposed to be repealed shall either be set
forth in full or shall be referred to by board rule number.
The third paragraph shall set forth concisely the reasons for
the proposal of the petitioner and shall contain a statement
as to the interests of the petitioner and the subject matter of
the rule. Additional numbered paragraphs may be used to
give full explanation of petitioner’s reason for the action
sought.

(c) The petition shall be dated and signed by the person
named in the first paragraph or by the petitioner’s attorney.
The original and nine copies shall be filed with the Western
Washington Board at its office in Olympia, Washington.

PETITION FOR RULE MAKING

NEW SECTION

WAC 242-02-054 Petition for rule making —
Consideration and disposition. (1) Each petition for the
adoption, amendment, or repeal of a rule shall be considered
by the joint boards, and the joint boards may, in their

Proposed
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discretion, solicit comments or invite discussion concerning
the matter prior to disposition of the petition.

(2) Consideration of Petitions. All petitions shall be
considered by the joint boards or representatives designated
by each board, and the joint boards may, in their discretion,
hold meetings for the further consideration and discussion of
the requested promulgation, amendment, or repeal of any
rule.

(3) Notification of Disposition of Petition. The joint
boards or designated representatives shall notify the petition-
er within a reasonable time of the disposition, if any, of the
petition.

NEW SECTION

WAC 242-02-060 Computation of time.: The time
within which any act shall be done, as provided by these
rules, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, a
Sunday, or a legal holiday, and then it is excluded and the
next succeeding which is neither a Saturday, a Sunday, nor
a legal holiday is included. When the period of time
prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays and holidays shall be excluded in the
computation.

NEW SECTION

WAC 242-02-070 Quorum. (1) Joint Boards. For the
purpose of adopting, amending or repealing these rules, at
least two members of each board must concur.

(2) Individual Board. For purposes of making orders or
decisions or transacting other official business, two members
of a board shall constitute a quorum and may act even
though one position on the board is vacant. One member or
designated hearing examiner may hold hearings and take
testimony. The findings of such member or hearing examin-
er shall not become final until approved by a majority of the
board in accordance with WAC 242-02-840. In instances of
a tie vote, the procedures described in WAC 242-02-870
shall apply.

NEW SECTION

WAC 242-02-072 Principal offices. The principal
offices of each board are as follows:
(1) Eastern Washington Growth
Planning Hearings Board
1118 Larson Building
6 South 2nd Street
Yakima, Washington 98901
(509) 454-7803
(509) 454-7292 FAX

Proposed
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(2) Western Washington Growth
Planning Hearings Board
P.O. Box 40953
Olympia, Washington 98504-0953
(206) 438-8760
(206) 438-8407 FAX
(3) Central Puget Sound Growth
Planning Hearings Board
2329 One Union Square
600 University Street
Seattle, Washington 98101-1129
(206) 389-2625
(206) 389-2588 FAX

NEW SECTION

WAC 242-02-074. Regular meetings. (1) Regular
meetings of each board will be held at its principal office or
designated location at the following times:

(a) Eastern Washington board - every Tuesday at 10:30
a.m.

(b) Western Washington board - every Wednesday at
10:30 a.m.

(c) Central Puget Sound board at 10:00 a.m. on the
second Thursday of each month.

(2) The joint boards shall meet annually at a time and
location to be announced.

NEW SECTION

WAC 242-02-080 Form and size of documents.
Documents other than exhibits shall be typewritten or
printed, properly captioned, signed by the appropriate person
submitting the same, shall include his/her address and
telephone number and shall be on 8 1/2 x 11 inch paper.
Each board uses IBM compatible software. A board may
request submission of a disk from a party, if appropriate.

NEW SECTION

WAC 242-02-090 Case numbering. Each board shall
assign a case number to each petition for review which shall
be the official reference number for purposes of identifica-
tion. The first two digits of the case number shall corre-
spond to the last two digits of the calendar year in which the
petition was filed. The third digit shall designate which
board has jurisdiction over the matter. The Eastern Wash-
ington board shall use the digit "1"; the Western Washington
board shall use the digit "2"; and the Central Puget Sound
board shall use the digit "3". The last four digits shall be
numbered sequentially in order of receipt.

PRACTICE BEFORE A BOARD

NEW SECTION

WAC 242-02-110 Appearance and practice before a
board — Who may appear. Practice before a board in
hearings shall be open to the following persons who have
met the standing requirements of chapter 36.70A RCW:

(1) A party to a case before the board may participate
personally or, if the party is a corporation, organization,
informal association or other artificial person, by a duly
authorized representative;
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(2) Whether or not participating in person, any party
may be advised and represented at the party’s own expense
by an attorney or, if permitted by provision of law, other
representative;

(3) Attorneys at law practicing before the board must be
duly qualified and entitled to practice in the courts of the
state of Washington; or must be entitled to practice before
the highest court of record of any other state; and

(4) Other persons permitted by law.

NEW SECTION

WAC 242-02-120 Rules of professional conduct. All
persons appearing in proceedings before a board in a
representative capacity shall conform to the rules of profes-
sional conduct required of attorneys before the courts of
Washington. If any such person does not conform to such
rules, the board may decline to permit such person to appear
in a representative capacity in any current or future proceed-
ing before that board or impose other appropriate sanctions.

NEW SECTION

WAC 242-02-130 Ex parte communication. No one
in a proceeding before a board shall make or attempt to
make any ex parte communications with board members,
hearing examiners or presiding officers prohibited by the
Administrative Procedure Act, RCW 34.05.455. An ex parte
communication is direct or indirect contact with board
members or staff by only one party without notice and
opportunity for all other parties to participate. Attempts by
anyone to make such prohibited ex parte communications
shall subject such person to the sanctions of WAC 242-02-
120 and 242-02-720.

NEW SECTION

WAC 242-02-140 Signing of pleadings, motions and
legal memoranda. Every pleading, motion and legal
memorandum of a party shall be dated and signed by the
party or representative and include an address. The signa-
ture of the party or representative certifies that he/she has
read the document and believes it to be well grounded in
fact and warranted by existing law or a good faith argument
for the expansion, modification, or reversal of existing law.
It also means that the document is not submitted for any
improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation. If a
document is signed in violation of this section, a board upon
a motion or upon its own initiative, may take appropriate
actions against the person who signed the document, a
represented party, or both.

NEW SECTION

WAC 242-02-150 Teleconference proceeding. (1) At
the discretion of a board or a presiding officer, or where the
parties agree and where the rights of the parties will not be
prejudiced, all or part of any hearing, prehearing or motion
hearing may be conducted by telephone, television or other
electronic means. Each party in the proceeding must have
an opportunity to participate effectively in, to hear, and if
technically and economically feasible, to see the entire
proceeding while it is taking place.
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(2) The board may require documentary evidence,
motions and briefs to be submitted sufficiently in advance of
the teleconference proceeding to insure fair consideration and
presentation of the issues. All such material shall also be
served on other parties at the time of filing with a board.

APPEAL PROCEDURE

NEW SECTION

WAC 242-02-210 Petition for review — Forms —
Contents. (1) A petition for review shall substantially
contain:

(a) A caption in the following form:

BEFORE THE GROWTH PLANNING
HEARINGS BOARD
STATE OF WASHINGTON

Petitioner,
Case No.
v. .
PETITION FOR REVIEW
Respondent.

(b) Numbered paragraphs stating:

(i) Petitioner’s name, mailing address and telephone
number and that of the representative, if any;

(ii) Date of the order, determination, publication, action
or failure to act from which the appeal is taken;

(iii) A detailed statement of issues presented for
resolution by the board;

(iv) A statement indicating the basis of the petitioner’s
standing before the board;

(v) The estimated length of the hearing;

(vi) The relief sought, including the specific nature and
extent;

(vii) A statement that the petitioner has read the petition
for review and believes the contents to be true, followed by
the petitioner’s signature and/or signature of his/her attorney
or qualified representative, if any.

NEW SECTION

WAC 242-02-220 Petition for review — Time for
filing. (1) A petition relating to whether or not an adopted
comprehensive plan, development regulation, or subsequent
amendments, is in compliance with the goals and require-
ments of the act shall be filed with a board within sixty days
after publication by the legislative body of the county or city
as specified by RCW 36.70A.270(2).

(2) A petition relating to an adopted county-wide
planning policy shall be filed within sixty days of its
adoption.

(3) For all other matters, a petition must be filed with
a board within sixty days of the decision, order, determina-
tion, publication, action or failure to act by a specific
deadline. : :

NEW SECTION

WAC 242-02-230 Petition for review — Service and
filing. (1) The original of the petition for review shall be
filed personally; by first class, certified or registered mail; by
telegraph; or by electronic telefacsimile transmission with a
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board. A copy shall be served at the same time upon all
other named parties in the same manner as provided for
service of summons and complaint in superior court civil
actions. Proof of service shall be filed with the board
pursuant to WAC 242-02-340.

(2) A board may dismiss a case for failure to substan-
tially comply with subsection (1) of this section.

NEW SECTION

WAC 242-02-240 Date of filing — Facsimile. (1)
The date of filing shall be the date of actual receipt by a
board at its office. The date stamp placed on the petition
shall be presumptive evidence of the date of receipt.

(2) Filing of any documents with a board by electronic
telefacsimile transmission shall not be deemed complete
unless the following procedures are strictly observed:

(a) A facsimile document will only be stamped "re-
ceived"” by the board between the hours of 8:00 a.m. and
5:00 p.m. excluding Saturdays, Sundays, and legal holidays.
Any transmission not completed before 5:00 p.m. will be
stamped received on the following business day. The date
and time indicated by the board’s facsimile shall be pre-
sumptive evidence of the date and time of receipt of trans-
mission.

(b) The original document must be filed with the board
within ten days from the date of transmission. .

(c) All transmissions are sent at the risk of the sender.

NEW SECTION

WAC 242-02-250 Answers and petitions for cross
review. (1) The respondent may file an Answer to the
Petition for Review. The respondent shall file the original
and three copies with the board and serve a copy on the
petitioner. Answers shall be filed no later than ten days
prior to the prehearing conference. Answers shall be
verified in the same manner as the petition for review.

(2) A respondent may file a petition for cross review.
The respondent shall file the original and three copies with
the board and serve a copy on all other parties within thirty
days after the service of the petition for review or any
amendment to the petition. The petition for cross review
shall conform in all respects to the requirements for a
petition for review.

NEW SECTION

WAC 242-02-260 Amendments to petitions for
review, answers and petitions for cross review. (1) A
petition for review, answer or petition for cross review may
be amended as a matter of right until thirty days after its
date of filing.

(2) Thereafter any amendments shall be requested in
writing by motion, and will be made only after approval by
a board. or presiding officer. Amendments shall not be
freely granted and may be denied upon a showing by the
adverse party of unreasonable and unavoidable hardship, or
unless granting the same would adversely impact a board’s
ability to meet the time requirements of RCW 36.70A.300
for issuing a final order. The board may, upon motion of a
party or upon its own motion, require a more complete
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statement of the nature of the claim or defense or any other
matter stated in a pleading.

NEW SECTION

WAC 242-02-270 Intervention. (1) Any person
whose interest may be substantially affected by a proceeding
before a board may by motion request status as an intervenor
in the case.

(2) In determining whether a person qualifies as an
intervenor, the presiding officer shall apply the civil rules of
the superior courts of this state.

(3) If the person qualifies for intervention, the presiding
officer may impose conditions upon the intervenor’s partici-
pation in proceedings, either at the time that intervention is
granted or at any subsequent time. Conditions may include:

(a) Limiting the intervenor’s participation to designated
issues in which the intervenor has a particular interest as
demonstrated by the motion;

(b) Limiting the intervenor’s use of discovery, cross-
examination, and other procedures so as to promote the
orderly and prompt conduct of the proceedings; and

(c) Requiring two or more intervenors to combine their
presentations of evidence and argument, cross-examination,
discovery, and other participation in the proceedings.

(4) The presiding officer shall timely grant or deny each
motion and specify conditions, if any.

NEW SECTION

WAC 242-02-280 Amicus. (1) Any person whose
interest may be substantially affected by a proceeding before
a board may by motion request status as an amicus in the
case.

(2) In determining whether a person qualifies as an
amicus, the presiding officer shall apply the rules of the
court of appeals of this state.

(3) If the person qualifies for amicus, the presiding
officer may impose conditions upon the amicus’s participa-
tion in the proceedings, either at the time that amicus is
granted or at any subsequent time.

SERVICE OF PAPERS

NEW SECTION

WAC 242-02-310 Service of papers. (1) Parties filing
pleadings, documents, exhibits and other papers with a board
shall also serve copies upon all attorneys or representatives
of record and upon parties not represented.

(2) Service upon the representative shall be considered
valid service for all purposes upon the party represented.

(3) Decisions or orders of the board shall be served
upon the parties and their attorney or representative of
record, if any.

NEW SECTION

WAC 242-02-320 Method of service. Service of
papers, specified in WAC 242-02-310(1) except original
service, shall be made personally or by first class, registered
or certified mail, by telegraph, or by facsimile transmission,
by commercial parcel delivery company or by courier
service.
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NEW SECTION

WAC 242-02-330 Service of papers — When
complete. (1) Papers required to be filed with a board shall
be deemed filed upon actual receipt during office hours at
the board’s office.

(2) All facsimile transmissions are sent at the risk of the
sender. Service by facsimile shall be deemed complete only
when the following procedure is observed:

(a) The original document must be filed with a board
within ten days from the date of transmission.

(b) Facsimile confirmation of transmission.

(3) This section shall not extend any applicable time for
appeal to a board nor extend the time for providing notice of
appeal to any named party.

NEW SECTION

WAC 242-02-340 Proof of service — Certificate.
Where proof of service is required by this chapter, by
statute, or upon a board’s request, filing a copy of the papers
with the board and serving copies upon all attorneys or
representatives of record and upon parties not represented
together with one of the following documents shall constitute
proof of service: (1) An acknowledgement of service;

(2) A certificate that the person signing the certificate
did on the date of the certificate serve the papers upon all
parties or representatives of record in the proceeding by
delivering a copy thereof in person to the named individuals;

(3) A certificate that the person signing the certificate
did on the date of the certificate serve the papers upon all
parties of record in the case by:

(a) Mailing a copy, properly addressed with postage
prepaid, to each party in the case or his/her attorney,
authorized agent or representative; or

(b) Telegraphing a copy, properly addressed with
charges prepaid, to each party in the case or his/her attorney,
authorized agent or representative; or

(c) Transmitting a copy by electronic telefacsimile
device, and on the same day mailing a copy to each party in
the case or his/her attorney, authorized agent or representa-
tive; or

(d) Depositing a copy, properly addressed with charges
prepaid, with a commercial parcel delivery company or
courier service.

DISCOVERY AND SUBPOENA

NEW SECTION

WAC 242-02-410 Discovery — Limitation. (1)
Insofar as applicable and not in conflict with this chapter, the
statutes and court rules regarding pretrial procedures in civil
cases in superior courts of the state of Washington shall be
used. Such statutes and rules shall include but shall not be
limited to those rules pertaining to discovery of evidence by
parties to civil actions.

(2) A board or its presiding officer may limit discovery
upon motion by any party, or upon its own motion.
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NEW SECTION

WAC 242-02-420 Subpoena — Issuance. Subpoenas
shall be issued and enforced, and witness fees paid, as
provided in RCW 34.05.446. Every subpoena shall identify
the party causing its issuance. Subpoenas may be issued by
a board or by an attorney of record. The person issuing
shall sign the subpoena. Parties desiring subpoenas to be
signed by a board shall make a showing of relevance and
reasonable scope of the testimony or evidence sought and
shall prepare the subpoenas for issuance, send them to the
board’s office for signature and, upon return, shall make
arrangements for service.

NEW SECTION

WAC 242-02-430 Subpoena — Form. Every subpoe-
na shall name the board and the title and number of the case
and shall command the person to whom it is directed to
attend and give testimony or produce designated books,
documents, or things under that person’s control at a
specified time and place.

NEW SECTION

WAC 242-02-440 Subpoena — Service. Service of
subpoenas shall be made by delivering a copy of the
subpoena to such person and tendering on demand, where
the person is entitled to make a demand, the fees for one
day’s attendance and the mileage allowed by law. All costs,
which include the cost of producing records, shall be paid by
the party requesting issuance of the subpoena. A subpoena
may be served by any suitable person at least eighteen years
of age, by exhibiting and reading it to the witness, or by
giving him or her a copy or by leaving such copy at his/her
office or place of residence.

NEW SECTION

WAC 242-02-450 Subpoena — Proof of service.
Proof of service and the required return affidavit shall be
filed with the board.

NEW SECTION

WAC 242-02-460 Subpoena — Quash or modifica-
tion. If the subpoena issued is unreasonable or requires
evidence not relevant to any matter in issue, a board or
presiding officer may quash or modify the subpoena. The
person who received the subpoena must bring a motion to
quash or modify at or before the time specified in the
subpoena for compliance and must provide notice to the
party who issued the subpoena.

NEW SECTION

WAC 242-02-470 Subpoena — Geographical scope.
Attendance of witnesses and production of evidence may be
required from any place in the state of Washington at any
designated place of hearing.
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PROCEDURES PRIOR TO HEARING

NEW SECTION

WAC 242-02-510 Presiding officer — Powers and
duties. It shall be the duty of the presiding officer to
conduct conferences or hearings in cases assigned in an
impartial and orderly manner. The presiding officer shall
have the authority, subject to the other provisions of the act
or these rules: (1) To inspect the petition for review to
determine whether, on its face, compliance with the jurisdic-
tional and standing requirements of the act is shown, and if
compliance is not shown, to recommend an action or to refer
the issue to the full board for resolution;

(2) To administer oaths and affirmations;

(3) To issue subpoenas as provided in RCW 34.05.446;

(4) To rule on all procedural matters, objections and
motions unless a board determination is required;

(5) To rule on all offers of proof and receive relevant
evidence;

(6) To question witnesses called by the parties in an
impartial manner as needed to develop any facts he or she
deems necessary to fairly and adequately decide the issue;

(7) To secure and present in an impartial manner such
evidence, in addition to that presented by the parties, as
deemed necessary to fairly and equitably decide the issue;

(8) To take appropriate disciplinary action with respect
to the representatives for the parties appearing before a
board;

(9) To issue orders joining other parties, on motion of
any party or on his/her own motion, when it appears that
such other parties may have an interest in, or may be
affected by the case; :

(10) To consolidate cases for hearing when such
consolidation will expedite disposition and avoid duplication
of testimony and when consolidation will not unduly
prejudice the rights of any party;

(11) To hold conferences for the settlement or amplifi-
cation of the issues;

(12) To regulate the course of the case prior to and
during the- hearing;

(13) To rule on issues concerning the content of the
record;

(14) To waive any requirement of these rules unless a
party shows that it would be prejudiced by such a waiver,;
and

(15) To take any other action necessary and authorized
by these rules or the act.

NEW SECTION

WAC 242-02-520 Record. (1) Respondent local
governments shall make available a current index as de-
scribed in RCW 42.17.260, the public records index provi-
sion of the Public Disclosure Act.

(2) Within thirty days of service of a petition for review,
the respondent shall file with the board and serve a copy on
petitioner(s) of an index of all material used in taking the
action which is the subject matter of the petition for review.
The index shall contain sufficient identifying information to
enable unique documents to be distinguished. In addition,
the written or tape recorded record of the legislative proceed-
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ings where action was taken shall be available for inspection
to the petitioner.

(3) By the time of the prehearing conference, all parties
shall identify those documents listed.in the index which the
party intends to use as an exhibit. The documents identified
this stage shall be labeled "preliminary list of exhibits.” The
preliminary list of exhibits shall be filed with the board and
a copy served on all parties prior to the prehearing confer-
ence. In complying with the requirements of this subsection,
parties shall not simply designate every document but shall
carefully review the index, and designate only those docu-
ments that are reasonably necessary for a full and fair
determination of the issues presented.

(4) At the prehearing conference a deadline for identify-
ing and providing a final list of exhibits will be set.

(5) Copies of designated documents from the index that
have been certified to be true and accurate may be admitted
into evidence before a board in lieu of the original docu-
ment.

NEW SECTION

WAC 242-02-530 Motions — Requirements. (1) A
motion is an application for an order or ruling. Every
motion shall be in writing, unless made during a hearing,
shall state with particularity the grounds and shall set forth
the relief or order sought. An original and three copies of
the motion shall be filed with a board and a copy served on
the opposing party/parties.

(2) All motions shall be properly captioned and signed
by the moving party, its attorney or other representative.

(3) The motion shall specify the amount of time
required for argument, whether appearance by telecommuni-
cation is requested, and the names and telephone numbers of
all parties served with the motion.

(4) Motions for summary judgment are permitted and
civil rule 56 for superior courts applies except those portions
of CR56(c) dealing with timeframes.

NEW SECTION

WAC 242-02-532 Motions — Time for filing and
hearing. (1) All motions. All motions shall be filed with
a board and opposing parties served with copies. The non-
moving party shall have at least seven days to respond to the
motion before a hearing on the motion can be held.

(2) After Prehearing Order. No motion may be filed
after a prehearing conference without written permission of
the board. For example, a prehearing order constitutes such
written permission and usually contains a deadline for filing
subsequent motions.

(3) A board or presiding officer, after taking into
consideration when the motion was received and the com-
plexity of the issues raised, may in its discretion, schedule a
hearing for argument of a motion at the time of a prehearing
conference or at a separate hearing time, or may defer
consideration of the motion until commencement of the
hearing on the petition for review. A board may also limit
argument on a motion to briefs.
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NEW SECTION

WAC 242-02-534 Response to motions. (1) A
response to the motion shall be filed with a board and a
copy served on the opposing party/parties within ten days
after the date of service, unless otherwise directed by the
presiding officer.

(2) The response shall specify the amount of time
required for argument, whether appearance by telecommuni-
cation is requested, and the names and telephone numbers of
all parties served with the response.

NEW SECTION

WAC 242-02-540 New or supplemental evidence. A
party by motion may request that a board allow such
additional evidence as would be necessary or of substantial
assistance to the board in reaching its decision, and shall
state its reasons. A board may at any time prior to, during,
or after the hearing order that new or supplemental evidence
be provided.

NEW SECTION

WAC 242-02-550 Prehearing conference. The
purpose of a prehearing conference is to: (1) Determine the
feasibility of and encourage settlement of the matter or any
portion thereof;

(2) Obtain a stipulation of facts to show a board’s
jurisdiction and the party’s standing in the matter;

(3) Obtain agreement as to the issues of law and fact
presented and their simplification, limitation, or resolution;

(4) Determine the possibility of obtaining admissions of
fact and authenticity of documents which will avoid unneces-
sary proof;

(5) Determine the admissibility of exhibits;

(6) Determine the qualifications of expert witnesses;

(7) Receive any motions concerning qualification of
individual board members to hear the matter;

(8) Obtain stipulation as to all or a part of the facts or
documents involved in the case;

(9) Obtain information as to the number of expert and/or
lay witnesses expected to be called by the parties and their
names, addresses and telephone numbers, if the board has
previously authorized supplemental or additional evidence to
be presented at the hearing;

(10) Set subsequent deadlines for filing final exhibit and
witness lists, filing motions, and completing discovery;
limiting the length of briefs; and other matters related to the
conduct of the hearing.

(11) Determine the approximate time necessary for the
presentation of evidence and/or argument of the respective
parties; and

(12) Obtain all other information which may aid in the
prompt disposition of the matter.

NEW SECTION

WAC 242-02-552 Prehearing conference — When
held. (1) A board or presiding officer may order a
prehearing conference on not less than seven days notice
mailed to each party at a time and place fixed by a board.
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(2) At any time prior to a hearing on a petition for
review, any party may file a written application with a board
requesting a prehearing conference.

NEW SECTION

WAC 242-02-554 Prehearing conference —
Documentary evidence. (1) All rulings upon objections to
the admissibility of evidence shall be made in accordance
with the provisions of the Administrative Procedure Act.

(2) Where practicable, the presiding officer may order:

(a) That all documentary evidence which is to be
offered during the hearing be submitted to the board and to
other parties sufficiently in advance to permit study and
preparation of cross examination and rebuttal evidence;

(b) That documentary evidence not submitted as
required in (a) of this subsection not be received in evidence
in the absence of a clear showing that the offering party had
good cause for the failure to produce the evidence sooner,
unless it is submitted for impeachment or rebuttal purposes.

(c) That the authenticity of all documents so presented
and examined be deemed admitted unless written objection
is filed within fourteen days after receipt. A party will be
permitted to challenge such authenticity at a later time only
upon a clear showing of good cause for failure to have filed
such written objection.

(3) The presiding officer may limit the documentary
evidence to that identified on a final list of exhibits. A party
may submit additional documentary evidence at the time of
hearing only upon a showing of good cause.

(4) When only portions of a document are to he relied
upon, the offering party shall adequately identify and prepare
the pertinent excerpts and shall supply copies of such
excerpts to the presiding officer and to the other parties.
However, the whole of the original document shall be made
available for examination and for use by all parties to the
proceeding.

NEW SECTION

WAC 242-02-556 Prehearing conference — Failure
to supply information. If any party fails to supply the
information reasonably necessary and required at the time of
the prehearing conference, a board may limit the receipt of
such party’s evidence.

NEW SECTION

WAC 242-02-558 Prehearing conference —
Agreements. At the conclusion of a prehearing conference,
the presiding officer may require the parties to submit a
proposed prehearing order. The presiding officer will issue
an order reciting the action taken at the conference and any
agreements of the parties or decisions of the presiding
officer. The order may include provisions pertaining to:

(1) Jurisdiction and standing;

(2) Issues;

(3) Admissions;

(4) Witnesses;

(5) Time and location of hearings;

(6) Authenticity and/or admissibility of exhibits;

(7) Qualification of witnesses;

(8) Issues remaining;
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(9) Rulings of the board prior to the prehearing
conference;

(10) Rulings of the presiding officer; and

(11) Any other matters that may expedite the hearing.
Any objection to such order shall be made in writing within
seven days after the date the order is mailed. The order
shall control subsequent proceedings unless modified for
good cause by a subsequent order.

NEW SECTION

WAC 242-02-560 Hearing — Setting of time and
place. (1) Within ten days of the filing of a petition for
review, a board will schedule a hearing date and notify the
party/parties of the date.

(2) The board will thereafter schedule a place for the
hearing.

(3) A written notice of the date and location of the
hearing shall be sent to all parties not less than twenty days
prior to the hearing date.

(4) The notice shall identify the appeal to be heard, the
names of the parties to the appeal and their representatives,
if any, and shall specify the time and place of hearing. The
notice shall include the information specified in RCW
34.05.434 and if the hearing is to be conducted by
teleconference call the notice shall so state.

(5) The notice shall state that if a limited-English
speaking or hearing impaired party or witness needs an
interpreter, a qualified interpreter will be appointed and that
there will be no cost to the party or witness. The notice
shall include a form for a party to indicate if an interpreter
is needed and identification of the primary language, or if a
participant is hearing impaired.

(6) Defects in notice may be waived if the waiver is
knowing and voluntary.

NEW SECTION

WAC 242-02-562 Hearing — Continuances. Because
of the provisions of RCW 36.70A.300, continuances and
extensions of time will only be granted on a board’s
initiative or upon timely request of a party setting forth in
detail the reasons for such a request and a date by which
such reason will no longer apply. In the latter instance, the
board will continue or extend the matter only upon a finding
of good cause and in order to prevent manifest injustice.

NEW SECTION

WAC 242-02-570 Briefs. A party may, at its own
option or when directed by a board, submit a brief on one or
more issues. The original and three copies of briefs shall be
filed with a board at least five business days prior to the
hearing unless otherwise provided by a board or presiding
officer. When briefs are filed, a copy shall also be served
on all other parties. A board or presiding officer may permit
or require the filing of additional briefs. Clarity and brevity
are expected, to assist a board in meeting its statutorily
imposed time limits.
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NEW SECTION

WAC 242-02-580 Stipulation to the facts. Upon
stipulation by all parties that no facts are at issue, a matter
may be submitted to a board or presiding officer for
determination without additional testimony being taken. The
board or presiding officer, in its discretion, may require
additional testimony.

NEW SECTION

WAC 242.02-582 Waiver of parties’ appearance.
Upon stipulation by all parties, a matter may be submitted to
a board or presiding officer without oral argument or
appearance. The board or presiding officer, in its discretion,
may require appearance for oral argument.

HEARING PROCEDURE

NEW SECTION

WAC 242-02-610 Hearing — Testimony under oath
— Interpreters. (1) All testimony to be considered by a
board or presiding officer shall be sworn, and each person
shall swear or affirm that the testimony to be given shall be
the truth, the whole truth, and nothing but the truth, or
according to the provisions of RCW 5.28.020 through
5.28.060.

(2) Every interpreter shall, before beginning to interpret,
take an oath that a true interpretation will be made to the
person being examined of all the proceedings in a language
or in a manner which the person understands, and that the
interpreter will repeat the statements of the person being
examined to the presiding officer, in the English language,
to the best of the interpreter’s skill and judgment.

NEW SECTION

WAC 242-02-612 Hearing — Interpreters. The
provisions of WAC 10-08-150 are incorporated by reference
herein.

NEW SECTION

. WAC 242-02-620 Hearing — Reporting —
Recording — Recording devices. (1) All hearings shall be
officially recorded by manual, electronic, or other type of
recording device. .

(2) Photographic and recording equipment of others
shall be permitted at hearings; however, the presiding officer
may impose such conditions upon their use as deemed
necessary to prevent disruption of the hearing, or when a
statute or law limits such use.

NEW SECTION

WAC 242-02-630 Presumption of validity.
Comprehensive plans and development regulations and any
subsequent amendments adopts under the act are presumed
valid upon adoption.
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NEW SECTION

WAC 242-02-632 Burden of proof. The burden of
proof shall be on the petitioner to show that respondent’s
actions or failure to act are not in compliance with the
requirements of the act.

NEW SECTION

WAC 242-02-634 Standard of proof. A board shall
find compliance unless it finds by a preponderance of the
evidence that the state, county, or city erroneously
interpreted or applied the act.

NEW SECTION

WAC 242-02-640 Hearing — Procedures at hearing.
(1) Presiding Officer. All hearings shall be conducted by a
presiding officer who shall conduct the hearing in an orderly
manner and rule on all procedural matters, objections and
motions.

(2) Order of Presentation of Evidence. The presiding
officer shall determine the proper order of presentation of
evidence.

(3) Opening Statements. Unless the presiding officer
rules otherwise, parties may present oral opening statements
setting out briefly a statement of the basic facts and issues
of the case.

(4) Objections. Objection to the admission or exclusion
of evidence shall state briefly the legal ground of objection.

(5) Rulings. The presiding officer, on objection or on
his/her own motion, shall exclude all irrelevant or unduly
repetitious evidence. All rulings upon objections to the
admissibility of evidence shall be made in accordance with
WAC 242-02-650.

NEW SECTION

WAC 242-02-650 Rules of evidence — Admissibility
criteria. (1) All relevant evidence, including hearsay
evidence, is admissible if, in the opinion of the presiding
officer, the offered evidence is the kind of evidence upon
which reasonably prudent persons are accustomed to rely in
the conduct of their affairs. The presiding officer shall
exclude evidence that is excludable on constitutional or
statutory grounds or on the basis of evidentiary privilege
recognized in the courts of this state. The presiding officer
shall exclude evidence that is irrelevant, immaterial, or
unduly repetitious.

(2) A board’s experience, technical knowledge,
competency, and specialized knowledge may be used in
evaluation of evidence.

(3) If not inconsistent with subsection (1) of this section,
the presiding officer may refer to, but shall not be bound by,
the Washington rules of evidence.

(4) Documentary evidence may be submitted in the form
of copies or excerpts, or by incorporation by reference.

NEW SECTION

WAC 242-02-660 Official notice — Matters of law.
A board or presiding officer may officially notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals, and committee reports;
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decisions of federal courts and administrative agencies;
executive orders and proclamations; and all rules, orders and
notices published in the Federal Register.

(2) State law. The Constitution of the state of
Washington; decisions of the state courts; acts of the
legislature, resolutions, records, journals, and committee
reports; decisions of administrative agencies of the state of
Washington; executive orders and proclamations by the
governor; and all rules, orders, and notices filed with the
code reviser.

(3) Counties and cities. Ordinances and resolutions
enacted by cities, counties, or other municipal subdivisions
of the state of Washington.

(4) Governmental organization. Organization, territorial
limitations, officers, departments and general administration
of the government of the state of Washington, the United
States, the several states, federally recognized Indian tribes
and foreign nations.

(5) Growth planning hearings boards. Orders and
decisions of any board.

(6) Joint boards. Rules of practice and procedure.

NEW SECTION

WAC 242-02-670 Official notice — Material facts.
In the absence of conflicting evidence, a board or presiding
officer, upon request made before or during a hearing, may
officially notice:

(1) Business customs. General customs and practices
followed in the transaction of business.

(2) Notorious facts. Facts so generally and widely
known to all well-informed persons as not to be subject to
reasonable dispute or specific facts which are capable of
immediate and accurate demonstration by resort to accessible
sources of generally accepted authority, including, but not
exclusively, facts stated in any publication authorized or
permitted by law to be made by any federal or state officer,
department or agency.

(3) Request. Any party may request, orally or in
writing that official notice be taken of a material fact. The
board or presiding officer may take official notice of a
material fact on its own initiative. If official notice of a
material fact is taken, it shall be clearly and precisely stated
and made part of the record.

(4) Statement. Where a decision of a board rests in
whole or in part upon official notice of a material fact, such
fact shall be clearly and precisely stated in such decision. In
determining whether to take official notice of material facts,
the presiding officer may consult any source of pertinent
information, whether or not furnished by any party and
whether or not admissible under the rules of evidence.

(5) Objection to taking of official notice. Any party
may object to a request that official notice of a material fact
be taken, when the request is made.

NEW SECTION

WAC 242-02-680 Hearings — Board questions. A
hearing examiner or any member of a board may, at any
time during the hearing, ask clarifying questions as necessary
to understand the evidence.

Proposed
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DISPOSITION OF CASES PRIOR TO HEARING

NEW SECTION

WAC 242-02-710 Failure to attend — Default or
dismissal — Setting aside. (1) When a party to a
proceeding has, after proper notice, failed to attend a hearing
or any other matter before a board or presiding officer, a
motion for default or dismissal may be sought by any party
to the case or raised by a board or presiding officer upon its
own motion. Any order granting the motion shall include a
statement of the grounds for the order and shall be served
upon all parties to the case.

(2) Within seven days after service of the default order
or dismissal under subsection (1) of this section, the party
against whom the order was entered may file a written
objection requesting that the order be vacated and stating the
specific grounds relied upon. The board may, for good
cause, set aside an order of dismissal or default.

NEW SECTION

WAC 242-02-720 Dismissal of action. Any action
may be dismissed by a board:

(1) When all parties stipulate;

(2) Upon motion of the petitioner or respondent prior to
the presentation of the respondent’s case;

(3) Upon motion by the respondent alleging that the
petitioner has failed to prosecute the case, failed to comply
with these rules, or failed to follow any order of the board;
or

(4) Upon a board’s own motion for failure by the parties
to comply with these rules or any order of the board.

DISPOSITION OF PETITIONS FOR REVIEW
AFTER HEARING

NEW SECTION

WAC 242-02-810 Presentation of post hearing
matters. Unless requested by or authorized by a board, no
post hearing evidence, documents, briefs or motions will be
accepted. A board may request submission of proposed
findings of fact, conclusions of law and final order from any
or all parties.

NEW SECTION

WAC 242-02-820 Disposition of petition for review.
Disposition of a petition for review by a board shall be by
final decision and order pursuant to WAC 242-02-830, or by
initial decision and order pursuant to WAC 242-02-840
through -870 followed by issuance of a final decision and
order.

NEW SECTION

WAC 242-02-830 Disposition of petition for review
— Final decision and order. (1) When the hearing on the
petition for review has been heard by a majority of a board,
a written final decision and order containing appropriate
findings and conclusions, that is concurred in by at least two
members, may be issued.
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(2) After issuance of a final decision under this section,
any party may file a petition for reconsideration with a
board. Such petition must be filed within ten days of
mailing of the final decision. The original and three copies
of the petition for reconsideration shall be filed with the
board. At the same time, copies shall be served on all
parties of record. A board may require other parties to
supply an answer which shall be served in a like manner.

(3) The filing of a petition for reconsideration shall
suspend the final decision of a board until the petition is
denied or a modified decision is entered by the board.

(4) In response to a petition for reconsideration, the
board may deny the petition, modify its decision, or reopen
the hearing. A petition is deemed denied unless the board
takes action within twenty days of filing of the petition or
answer where a board has required other parties to provide
such an answer pursuant to subsection (2).

(5) A decision in response to the petition for
reconsideration shall constitute a final decision and order for
purposes of judicial review. Copies of the final decision and
order shall be mailed by the board to each party and to its
attorney or representative of record.

NEW SECTION

WAC 242-02-840 Disposition of petition for review
— Initial decision and order. When a hearing on the
matter has been heard by less than the majority of a board,
or when less than a majority of a board concurs in a matter,
or when a board may otherwise elect to do so, a written
initial decision and order containing appropriate findings and
conclusions and mail copies to the parties.

NEW SECTION

WAC 242-02-850 Disposition of initial decision —
Exceptions. (1) Time for Filing. Within ten days from the
date of mailing of the initial decision and order, any party
may file with a board an original and three copies of a
written statement of exceptions and shall serve a copy on all
other parties.

(2) The statement shall set forth the grounds for
exception in detail and the party or parties filing the same
shall be deemed to have waived all objections for
irregularities not specifically set forth. A general exception
to findings of fact on the ground that the weight of evidence
is to the contrary shall not be considered sufficient
compliance with this requirement, unless the exception shall
refer to the evidence relied upon. If legal issues are
involved, the statement of exception shall set forth the legal
theory relied upon, citations of authority and supporting
argument. The statement of exceptions should also contain
proposed findings of fact or conclusions of law as
appropriate, covering the factual and legal issues to which
exceptions are being taken.

(3) Reply to Exceptions. Any party may, within ten
days of service, submit a reply brief to exceptions. A board
may, on its own motion, require the parties to submit written
briefs or to appear and present oral argument regarding the
matters on which exceptions were taken.

(4) Exceptions to Rulings. If an exception is taken to
aruling or rulings of a presiding officer sustaining an
objection to admissibility of evidence, or denying a
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continuance for the presentation of further evidence, and a
board determines that said ruling or rulings were erroneous,
the board may: (a) return the case to the presiding officer
with appropriate instructions, or (b) open the matter for
further argument and decision by the board itself.

NEW SECTION

WAC 242-02-860 Disposition of petition for review
— Finality of initial decision and order. In the event no
statement of exception is filed by any party, the proposed
decision and order of the presiding officer may be adopted
by a board and become the final decision and order of the
board. Such adoption of the proposed decision and order
shall be the final decision of a board for purposes of judicial
review.

NEW SECTION

WAC 242-02-870 Disposition of petition for review
— Final decision and order — Exceptions filed. After the
filing of a statement or statements of exception and reply, if
any, and the filing of briefs or presentation of oral argument,
if required, the record before a board or presiding officer
shall be considered by at least two members of the board;
provided that if those two members do not agree on a
decision, the third member must consider the record before
the board; and further provided, that if no two members can
agree on a decision in any case, the governmental action
giving rise to the petition for review will stand.

NEW SECTION

WAC 242-02-880 Disposition of petition for review
— Transcripts. The following shall be the policy of each
board with regard to transcription of the record:

(1) If less than two members of a board are present at
the hearing and if exceptions to the proposed decision and
order of the board or presiding officer have been timely filed
as provided by WAC 242-02-850, the board may order a
transcript or copy of an electronic recording. Any party may
obtain a copy upon payment of the reasonable costs thereof.

(2) A board, in its discretion, may at any time cause a
transcript to be printed.

(3) In any case when a board shall not cause the
transcript to be printed, it shall be the obligation of the party
wishing a transcript, or portions of it, to assume the cost of
producing the same.

(4) When an appeal is taken from any final decision and
order of a board to the Superior Court of Thurston County,
the appealing party is responsible for ordering and paying for
the transcript of the hearing.

NEW SECTION

WAC 242-02-890 Post decision hearing —
Determination of compliance or non-compliance with
final order. (1) In those cases where a board finds that a
state agency, county or city is not in compliance with the
requirements of the act, the board shall remand the matter to
the affected state agency, county or city, specifying a
reasonable time not in excess of one hundred eighty days
within which the state agency, county or city shall comply.
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(2) Within thirty days after the compliance deadline
specified in subsection (1), a board on its own motion shall
schedule a hearing for the purpose of determining
compliance. The time and place of the compliance hearing
shall be at the discretion of a board but shall be given the
highest priority of business.

(3) A petitioner, at its discretion, may file a motion for
a compliance hearing. Such a motion shall be filed within
thirty days after the compliance deadline specified in
subsection (1).

(4) Once a motion for a compliance hearing has been
filed, a board shall schedule and conduct the hearing and
issue a finding of compliance or noncompliance within forty-
five days of the filing of the motion under subsection (2) or
3).

(5) If the board finds that the state agency, county or
city is not in compliance, the board shall transmit its finding
to the governor. A board may recommend to the governor
that sanctions authorized by the act be imposed.

NEW SECTION

WAC 242-02-892 Appeals of a board’s final decision
and order. Any party aggrieved by a final decision of a
board may appeal the decision to Thurston County superior
court within thirty days of issuance of the final order of the
board.

DECLARATORY RULINGS

NEW SECTION

WAC 242-02-910 Petitions for declaratory ruling.
(1) Any person may petition a board for a declaratory ruling
about the applicability to specific circumstances of a rule,
order, or statute within a board’s jurisdiction. The petition
shall set forth facts and reasons on which the petition relies
to show:

(a) That uncertainty necessitating resolution exists;

(b) That there is actual controversy arising from the
uncertainty such that a declaratory ruling will not be merely
an advisory opinion;

(c) That the uncertainty adversely affects the petitioner;

(d) That the adverse effect of uncertainly outweighs any
adverse effects on others or on the general public that may
likely arise from the order requested; and

(e) That the petition complies with any additional
requirements established by the board.

(2) Form of the Petition. The form of the petmon for
declaratory ruling shall generally adhere to the following:

(a) A caption in the following form:

BEFORE THE. . . .. GROWTH PLANNING
HEARINGS BOARD
STATE OF WASHINGTON

No.

In the matter of

the Petition of
(name of Petitioner)
for a Declaratory
Ruling

PETITION FOR
DECLARATORY RULING

Proposed

PROPOSED
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b) The body of the petition shall be set out in numbered
paragraphs. The first paragraph shall state the name and
address of the petitioning party. The second paragraph shall
state all rules or statutes that may be brought into issue by
the petition. Succeeding paragraphs shall set out the state of
facts relied upon in form similar to that applicable to
complaints in civil actions before superior courts of this
state. The concluding paragraphs shall contain the relief
requested. The petition shall be subscribed and verified in
the manner prescribed for certification of petitions in these
rules.

(c) The original and three copies shall be filed with the
board.

(3) Consideration of Petition. A board shall consider
the petition and within thirty days shall:

(a) Issue a nonbinding declaratory ruling; _

(b) Notify the petitioner that n6 declaratory ruling is to
be issued; or

(c) Set a time and place for a hearing or for submission
of written evidence on the matter, which shall occur within
ninety days of the receipt of the petition, and give at least
seven days notification to the petitioner of the time and place
for such hearing or submission and of the issues involved.

(4) Disposition of Petition. If the hearing is held or
evidence is submitted as provided in subsection 3(c) above,
a board shall, within a reasonable time:

(a) Issue a binding declaratory ruling; or

(b) Issue a nonbinding declaratory ruling; or

(c) Notify the petitioner that no declaratory ruling is to
be issued.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 242-02-920 Declaratory ruling — Notice to
other persons. Within fifteen days after receipt of a petition
for declaratory order, a board or presiding officer shall give
notice of the petition to all persons to whom notice is
required by law, and may give notice to any other person it
deems desirable.

NEW SECTION

WAC 242-02-930 Declaratory ruling — Disposition
of petition. A declaratory ruling entered by a board or a
decision by a board to decline to enter a declaratory ruling
shall be in writing and shall be served upon the petitioner
and all other persons described in RCW 34.05.240(3). A
decision issued shall be considered a final decision for
purposes of judicial review.

Chapter 242-04 WAC

PUBLIC RECORDS
WAC
242-04-010
242-04-020
242-04-030

Purpose.

Definitions.

Description of organization and public
meetings.

242-04-040 Public records available.

Proposed
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242-04-050 Communications with each board or with the
joint boards.

Public records officer.

Office hours.

Requests for public records.

Responses to requests for public records.
Copying.

Exemptions.

Review of denials of public records requests.
Protection of public records.

Records index.

Adoption of form.

242-04-060
242-04-070
242-04-080
242-04-090
242-04-100
242-04-110
242-04-120
242-04-130
242-04-140
242-04-150

NEW SECTION

WAC 242-04-010 Purpose. The purpose of this
chapter is to ensure compliance by each board and the joint
boards with the provisions of chapter 42.17 RCW, and in
particular with RCW 42.17.250 through 42.17.340, dealing
with public records.

NEW SECTION

WAC 242-04-020 Definitions. (1) "Board” means the
Eastern Washington, Western Washington or Central Puget
Sound Growth Planning Hearings Board. Each is a quasi-
judicial body created pursuant to Chapter 36.70A RCW.
Where appropriate the term board also refers to the staff and
employees of each board.

(2) "Joint Boards" means the three independent boards
meeting or acting jointly.

(3) "Public record” means any writing containing
information relating to the conduct of government or the
performance of any governmental or proprietary function
prepared, owned, used, or retained by any state or local
agency regardless of physical form or characteristics.

(4) "Writing" means handwriting, typewriting, printing,
photostating, photographing, and every other means of
recording any form of communication or representation,
including, but not limited to, letters, words, pictures, sounds
or symbols, or combination thereof, and all papers, maps,
magnetic or paper tapes, photographic films and prints,
motion pictures, film and video recordings, magnetic or
punched cards, discs, drums, diskettes, sound recordings, and
other documents including existing data compilations from
which information may be obtained or translated.

NEW SECTION

WAC 242-04-030 Description of organization and
public meetings. (1) Each board is an independent agency
of the state of Washington, composed of three members
appointed by the governor. Each board elects an
administrative chairperson from its members at least
annually.

(2) The administrative chairpersons constitute the
administrative committee of the joint boards. The
administrative committee elects an administrative chairperson
from its members at least annually.

(3) Regular meetings of each board will be held at its
principal office or other designated location at the following
times:
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(a) Eastern Washington board - every Tuesday at 10:30
am,

(b) Western Washington board - every Wednesday at
10:30 a.m.

(c) Central Puget Sound board at 10:00 a.m. on the
second Thursday of each month.

(4) The joint boards shall meet annually at a time and
location to be announced.

NEW SECTION

WAC 242-04-040 Public records available. All
public records of each board and of the joint boards, as
defined in WAC 242-04-020, are available for public
inspection and copying pursuant to these rules, except as
otherwise provided by RCW 42.17.310 and other laws.

NEW SECTION

WAC 242-04-050 COMMUNICATIONS WITH
EACH BOARD OR THE JOINT BOARDS. (1) All
communications with a board, including but not limited to
the submission of materials pertaining to its operations and/
or administration or enforcement of chapter 42.17 RCW and
these rules, requests for copies of each board’s decisions and
other matters, shall be addressed to the appropriate board’s
office as follows:

(1) Eastern Washington Growth

Planning Hearings Board
1118 Larson Building
6 South 2nd Street
Yakima, Washington 98901
(509) 454-7803
(509) 454-7292 FAX
(2) Western Washington Growth
Planning Hearings Board
P.O. Box 40953
Olympia, Washington 98504-0953
(206) 438-8760
(206) 438-8407 FAX
(3) Central Puget Sound Growth
Planning Hearings Board
2329 One Union Square
600 University Street
Seattle, Washington 98101-1129
(206) 389-2625
(206) 389-2588 FAX

(2) All communications with the joint boards shall be

addressed in care of the Western Washington board.

NEW SECTION

WAC 242-04-060 Public records officer. (1) The
administrative chairperson of each board, or his/her designee,
shall be in charge of the public records.

(2) The administrative chairperson of the joint boards,
or designee, shall be in charge of the public records for the
joint boards.

(3) Such persons shall be responsible for implementation
of these rules and regulations regarding release of public
records, and generally assuring compliance with the public
records disclosure requirements of chapter 42.17 RCW, and
in particular RCW 42.17.250 through 42.17.340.
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NEW SECTION

WAC 242-04-070 Office hours. Public records shall
be available for inspection and copying during the customary
office hours of each board. For the purposes of this chapter,
the customary office hours shall be from 8:00 a.m. to noon
and from 1:00 p.m. to 5:00 p.m., Monday through Friday,
excluding legal holidays.

NEW SECTION

WAC 242-04-080 Requests for public records. In
accordance with the provisions of chapter 42.17 RCW, that
agencies prevent unreasonable invasions of privacy, protect
public records from damage or disorganization, and prevent
excessive interference with essential functions of the agency,
public records may be inspected or copied, or copies of such
records may be obtained, by members of the public upon
compliance with the following procedures:

(1) A request shall be made in writing upon a form
prescribed by a board or the joint boards which shall be
available at its office. A completed form shall be presented
to that board or to any member of the board’s staff at the
office of the board during customary office hours. The
request shall include the following information:

(a) The name and address of the person requesting the
record and the organization represented, if any;

(b) The time of day and calendar date on which the
request was made;

(c) A description of the material requested;

(d) If the matter requested is referenced within the
current index maintained by the records officer, a reference
to the requested record as it is described in such current
index;

(e) If the requested matter is not identifiable by
reference to a current index, an appropriate identification of
the record requested.

(2) In all cases in which a member of the public is
making a request, it shall be the obligation of the board or
staff member to whom the request is made to assist the
member of the public in appropriately identifying the public
record requested.

NEW SECTION

WAC 242-04-090 Responses to requests for public
records. Within five business days of receiving a public
record request, a board must respond by either (1) providing
the record;

(2) acknowledging that the board has received the
request and providing a reasonable estimate of the time the
board will require to respond to the request. Additional time
required to respond to a request may be based upon the need
to clarify the intent of the request, to locate and assemble the
information requested, to notify third persons or agencies
affected by the request, or to determine whether any of the
information requested is exempt and that a denial should be
made as to all or part of the request. In acknowledging
receipt of a public record request that is unclear, a board
may ask the requestor to clarify what information the
requestor is seeking. If the requestor fails to clarify the
request, the board need not respond to it; or

(3) denying the public record request.

Proposed
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NEW SECTION

WAC 242-04-100 Copying. No fee shall be charged
for the inspection of public records. Each board shall charge
a reasonable fee for providing copies of public records and
for use of each board’s photocopy equipment. The charge
is the amount necessary to reimburse each board for its
actual costs incident to such copying.

NEW SECTION

WAC 242-04-110 Exemptions. (1) Each board
reserves the right to determine that a public record requested
in accordance with the procedures outlined in WAC 243-04-
080 is exempt under the provisions of RCW 42.17.310
including, but not limited to the following:

(a) Personal information in files maintained for members
and employees of a board to the extent that disclosure would
violate their right to privacy;

(b) Preliminary drafts, notes, recommendations, and
intra-agency memoranda in which opinions are expressed or
policies formulated or recommended, except that a specific
record shall not be exempt when publicly cited by an agency
in connection with any agency action;

(c) All applications for public employment, including
the names of applicants, resumes, and other related materials
submitted with respect to an applicant;

(d) The residential addresses and residential telephone
numbers of employees or volunteers of a public agency
which are held by the agency in personnel records,
employment or volunteer rosters, or mailing lists of
employees or volunteers.

(2) Pursuant to RCW 42.17.260, each board reserves the
right to delete identifying details when it makes available or
publishes any public records, in all cases when there is
reason to believe that disclosure of such details would be an
invasion of personal privacy protected by chapter 42.17
RCW. Each board will fully justify such deletion in writing.

(3) All public records otherwise exempt by law shall be
considered exempt under the provision of these rules.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 242-04-120 Review of denials of public
records requests. Any person who objects to a denial of a
public records request or who objects to the reasonableness
of the estimate of the time a board requires to respond to a
public records request, shall petition the superior court in the
county in which the record is maintained under the
provisions of RCW 42.17.340.

NEW SECTION

WAC 242-04-130 Protection of public records. In
order to protect the public records in the custody of each
board or joint boards, the following guidelines shall be
followed by any person inspecting such public records:

(1) No public records shall be removed from the office;

(2) Inspection of any public record shall be conducted
in the presence of a board member or his/her designee;

Proposed
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(3) No public record may be marked or defaced in any
manner during inspection;

(4) Public records which are maintained in the file
jacket, or in chronological order, may not be dismantled
except for purpose of copying, and then only by a board
member or designee;

(5) Access to file cabinets, shelves, vaults and other
storage locations is restricted to board members and staff.

NEW SECTION

WAC 242-04-140 Records index. (1) Index. Each
board and the joint boards has available to all persons a
current index which provides identifying information as to
records which have been issued, adopted or promulgated
since May 15, 1992, as follows:

(a) Final orders, including concurring and dissenting
opinions, made in the adjudication of cases;

(b) Those statements of policy and interpretations of
policy, statute and the Constitution which have been adopted
by a board;

(c) Administrative staff manuals and instructions to staff
that affect a member of the public;

(d) Board planning policies and goals, and interim and
final planning decisions;

(e) Factual staff reports and studies, a consultant’s
factual reports and studies, scientific reports and studies, and
any other factual information derived from tests, studies,
reports, or surveys, whether conducted by public employees
or others; and

(f) Correspondence, and materials referred to therein, by
and with a board relating to any regulations, supervisory or
enforcement responsibilities of a board, where a board
determines or is asked to determine the rights of the state,
the public, a subdivision of state government or of any
private party.

(2) Availability. The current index promulgated by each
board and the joint boards shall be available for inspection
by all persons under the same rules and on the same
conditions as are applied to public records available for
inspection.

NEW SECTION

WAC 242-04-150 Adoption of form. Each board and
the joint boards adopt the use by all persons requesting
inspection and/or copies of records the form set out below,
entitled "Request for inspecting and/or copying public
records”.

We have received your request for inspection of and/or
copies of our public records. Please complete this form and
return it with the amount required, if applicable. We will
forward the requested copies to you as soon as we receive
this completed form with payment.
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Return to:
[name and address of each board]

GROWTH PLANNING HEARINGS BOARD
REQUEST FOR INSPECTING AND/OR COPYING
PUBLIC RECORDS

Date: [Time Received]:
Name:
Address:

Description of Records (see index)

I certify that the information obtained through this request
for public records will be used in compliance with chapter
42.17 RCW,

Signature

Number of Copies
Number of Pages
Per Page Cost  $
Total Charge $

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Chapter 242-06 WAC
COMPLIANCE WITH STATE ENVIRONMENTAL
POLICY ACT
WAC

242-06-010 Purpose.
242-06-020 Application.

NEW SECTION

WAC 242-06-010 Purpose. The purpose of this
chapter is to comply with and implement RCW 43.21C.120
directing every state agency to adopt rules pertaining to the
integration of the policies and procedures of the State
Environmental Protection Act into the various programs
under their jurisdiction for implementation.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 242-06-020 Application. The boards, both
individually and collectively, have reviewed their authorized
activities pursuant to WAC 197-11-800(12) and found them
to be exempt under the provisions of chapter 197-11 WAC.

WSR 92-15-134

WSR 92-15-144
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed July 22, 1992, 9:59 a.m.]

Original Notice.

Title of Rule: Chapter 388-76 WAC, Adult family
homes minimum licensing requirements.

Purpose: To add newly enacted legislation regarding
unlicensed adult family homes; to add language to more
clearly regulate multiple facility; to clarify meaning in some
sections of regulations; to add new sections regarding
common use areas and advanced directives.

Statutory Authority for Adoption: Chapter 70.128
RCW.

Statute Being Implemented: Chapter 70.128 RCW.

Summary: Add requirements for resident managers of
adult family homes that are operated by a nonresident or
multiple facility operator. Add further clarifying language.
Add new language as a result of new law on enforcement,
RCW 70.128.055 and 70.128.057.

Reasons Supporting Proposal: Add new legislation.
Add new language to regulate multiple facility adult family
homes. Need to clarify some sections of the licensing
regulations.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Lew Maudsley, Aging
and Adult Services, 493-2546.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 12th and Franklin,
Olympia, Washington, on September 22, 1992, at 10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, TELEFAX 664-0118
or SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 24, 1992,

July 22, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3131, filed

4/9/91, effective 5/10/91)

WAC 388-76-030 Definitions. Those terms in chapter
70.128 RCW shall have the same meaning when used in this
chapter except as otherwise provided herein.

(1) "Abuse"” means an act of physical or mental
mistreatment or injury, ((harming)) which harms or
((threatening)) threatens a person through action or inaction
by another individual.

Proposed
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(a) "Exploitation" means the illegal or improper use of
a vulnerable adult or ((the)) that adult’s resources for another
person’s profit or advantage.

(b) "Neglect" means a pattern of conduct resulting in
deprivation of care necessary to maintain minimum physical
and mental health. ,

(2) "Adult dependent person” means a person eighteen
years of age or older found legally incompetent and in need

Washington State Register, Issue 92-17

family home and does so_in partnership with another
licensed adult family home provider.

(14) "Department” means the department of social and
health services.

((&€2))) (15) "Developmentally disabled adult” means a
person eighteen years of age or older who the department
determines is developmentally disabled as described under
WAC 275-27-026.

of protection under chapter 11.88 RCW ((erfound-disabled
b ad tor this ] | o

needed)).

(3) "Adult family home" means a regular family abode
of a person providing personal care, room, and board to
more than one, but not more than four((;)) adults, not related
by blood or marriage to the person or persons providing the
services((;-exeept;)).__A maximum of six adults may be
permitted if the department determines the home is of
adequate size and the home and provider are capable of
meeting standards and qualifications as provided for in ((law
and-this)) chapters 70.128 RCW and 388-76 WAC.

(4) "Adult family home license" means the license
issued to the provider as identified on the license. The
license shall not be transferred or assigned to another person.
The license is only valid for the operation of an adult family
home at the location specified on the license.

(5) "Adult in need of personal care" means a person
eighteen years of age or older who, because of
developmental disability or physical or mental disability,
requires supervision and assistance in personal care services.

(6) "Advance directive" means a living will or durable

((39)) (16) "Good cause” means ((the)) conditions
providing for the best interest of the resident. (((449)) The
needs of residents and the local community are key elements
of good cause.

(A7) "Imminent danger" means serious physical harm to
or death of a resident occurred or a serious threat to resident
life, health, or safety exists.

((85))) (18) "Literacy” means the ability to read and
write.

(19) "Inspection” means an in-home visit conducted by
an adult family home licensor for the purpose of evaluating
compliance with the licensing requirements of chapter 70.128
RCW and ((¢his)) chapter 388-76 WAC. The term
"inspection,” as used in this chapter, is distinguished from
investigations conducted by adult protective service workers
under chapter 388-15 WAC.

((6+63)) (20) "Nursing care" means the practice of
nursing by a licensed practical nurse (LPN) or registered
nurse (RN) as specified under chapters 18.78 or 18.88 ((er
18-78)) RCW.

((@1)) (21) "Other person((s)) on the premises" means

power of attorney for health care that indicates a resident’s
wishes regarding medical treatment to be provided or not
provided should the resident become so seriously ill the
resident is unable to make their own decisions.

(7) "Ambulatory resident” means a resident physically
and mentally capable of walking unaided or capable of
independent mobility or transfer with the use of a cane,
crutches, walkerette, walker, wheelchair, artificial limb, or
other assistive device. A residentis considered
nonambulatory when bedridden, immobile, unable to walk or
move without assistance from another person, or unable to
independently transfer.

((€¢6Y)) (8) "Applicant” means a person who completes
an adult family home license application.

(D)) (9) "Bedroom" means a living space set apart by
floor-to-ceiling walls on all sides with all openings provided
with doors or windows.

((68»)) (10) "Board" means the availability of three or
more daily meals.

((69)) (11) "Capacity” means the maximum number of
persons permitted under adult family home care at a given
time.

((€99)) (12) "Complaint" means a verbal or written
expression of concern filed with the licensor ((e£)), other
department staff, or the long-term care ombudsman. These
concerns relate to licensed adult family home ((speasef’s))
provider’s particular issues or incidents of noncompliance
with the minimum licensing requirements as specified under
((chapter70-120)) chapters 70.128 RCW and ((this-chapter))
388-76 WAC.

(1)) (13) Co-provider is synonymous with provider.

resident manager, relief caregiver((s)), supportive assistance
staff person((s)), family member((s)), other relative((s)) and
friend((s)) of the ((sperser)) provider or resident manager
with unmonitored access to the residents in care.

((€%))) (22) "Personal care” means assistance with the
following tasks:

(a) Personal hygiene;

(b) Dressing;

(c) Bathing;

(d) Eating;

(e) Toileting;

(f) Ambulation;

(g) Transfer;

(h) Positioning;

(i) Self-medication;

(j) Body-care;

(k) Travel to medical services; and

(1) Essential shopping.

These tasks are provided to the resident as needed
according to the resident’s physical condition. The
department may define and include additional tasks.

((&9Y)) (23) "Premises" means the residence, other
buildings, and adjoining grounds accessible to residents.

((263)) (24) "Private pay resident" means a resident
whose cost of care is paid entirely without the assistance of
state funds.

((21H)) (25) "Provider” ((is-syronymeus-with-"sponser"
22))) means a person licensed under chapter 388-76 WAC
to operate an adult family home. The provider shall reside
at the adult family home. Exceptions may be authorized by
the department for good cause, as defined under WAC
388-76-030(16). A provider who owns more than one adult

Co-provider means a person licensed to operate an adult
Proposed

family home shall employ a resident manager for each
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additional home as required under WAc 388-76 080 (1)(e).
In exceptional circumstances the licensed provider may be a

WSR 92-15-144

€293)) (34) "Supervision" means a ((sperser)) provider
or resident manager available to:

corporation, board of directors, or other legal entity.

(26) "Publicly paid resident" means a resident receiving
financial assistant from the state for paying adult family
home cost of care through the state adult family home
program, Title XIX personal care program, or C.O.P.E.S.
(community options program entry system).

(27) "Relative” or "related" means a person related by
birth, marriage, or adoption as follows:

() Parent((;));

(b) Grandparent(());

(c) Brother((5));

(d) Sister(());

(e) Son(());

(f) Daughter(())

(g) ((Step-parent;)) Stepparent;

(h) ((Step-brether)) Stepbrother;

(i) ((Step-sister)) Stepsister;

(j) Uncle(());

(k) Aunt((--anéfer));

(1) First cousin;

{m) Grandchild;

(n) Stepchild;

(o) Niece; or

{p) Nephew.

((3))) (28) "Relief caregiver” means a person

designated by the ((spemser)) provider or resident manager
and who meets the relief caregiver standards to care for
residents in the ((spesses=s)) provider’s or resident
manager’s absence.

((4))) (29) "Resident” means any adult person
unrelated to the ((spenser)) provider living in an adult family
home and receiving room, board, and personal((-and/))or
special care and supervision, as defined by the department((;

((29))) (30) "Resident manager”" means an employee of
the provider who is directly responsible for the care of
residents on a twenty-four-hour basis, and who meets the
same standards as the provider.

(31) "Restraint” means any physical device or chemical
substance which restricts movement or mental capacity of a
resident.

{32) "Service plan" means a written description of a
resident’s needs and capabilities, including ((whe;)) when,
((and)) how often, and for whom personal care services are
provided and the expected outcomes.

((626)) (33) "Special care" means care beyond personal
care and other services authorized through an exception to
policy process. Special care services are provided to persons
((suffering-chronic longterm-health-eonditions)) with special
needs. Persons with special needs may include, but are not
limited to persons with developmental disabilities, mental

illness, or traumatic brain injury.

(a) Help the ((elient)) resident with personal care tasks
that cannot be scheduled, for example, toileting, ambulation,
transfer, positioning, some medication assistance;

(b) Provide protective supervision to a ((elient) resident
who cannot be left alone because of confusion, forgetfulness,
or lack of judgment; or .

(c) Intervene on a resident’s behalf if a crisis arises.

((6369)) (35) "Supportive assistance" means assistance
with caregiving tasks provided to residents ((andf))or home
((eare)) by ((ee-spenser)) co-provider or resident manager,
employed staff, or appropriate others at the same time the
((spenser)) provider, resident manager, or relief caregiver is
present in the adult ((eare)) family home.

((631)) (36) "Vulnerable adult" means a person sixty
years of age or older and unable to care for or protect self
because of a functional, mental, or physical disability.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040,

AMENDATORY SECTION (Amending Order 3131, filed
4/9/91, effective 5/10/91)

WAC 388-76-040 Application or _reapplication for
license. (1) Persons making application or reapplication for
a license under this chapter shall do so upon
department-provided forms. The forms shall contain
information the department reasonably requires. The
application shall be made by and in the name of the person
who shall be the adult family home ((speaser)) provider.

(2) The department shall send the ((spenser)) provider
a license application form and written notice no later than
one hundred twenty days before the license expiration date.
The ((spenser)) provider shall apply for license renewal no
later than ninety days before the license expiration date.
Submittal of a renewal application and fee before the
expiration date shall keep the license in effect until the
department takes action. If the renewal application and
applicable fee are not submitted before the expiration date,
the department shall treat the home as an unlicensed facility.
The department shall have the authority to investigate the
accuracy of any information included in the application for
a license.

(3) The applicant shall submit additional information the
department considers necessary for proper administration of
((this)) chapter 388-76 WAC. The department shall make
investigations of the applicant, resident manager, relief
caregivers, supportive assistance staff persons, and members
of the applicant’s household. The department may require
additional information from the applicant, provider, resident
manager, staff, and members of their household as the
department deems necessary including, but not limited to:

(a) Sexual deviancy evaluations;

(b) Substance and alcohol abuse evaluations;

(c) Psychiatric evaluations;

Proposed
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(d) Psychological evaluations; and

(e) Medical evaluations.

The department may perform corollary investigations of
the applicant, provider, resident manager, and members of
the household as the department deems necessary.

(4) The department shall make a criminal history check
of all applicants, resident managers, relief caregivers,
supportive assistance staff persons, and members of the
applicant’s household before an initial license is issued or a
license is renewed. The department shall furnish, upon
request from the ((spensesr)) provider, a copy of the
completed State Patrol criminal history check for any person
involved in the ((speasers)) provider’s adult family home
operation. This rule does not apply to release of the
provider’s criminal history check which the department shall

keep confidential.

(5) The department shall issue licenses provided under
this chapter for a period of one year.

(6) A ((spenser)) provider or resident manager may
accept a ((state-pay-client)) publicly-paid resident into the
adult family home only if the ((spenser)) provider is licensed
and has ((ar)) a_current adult family home contract ((with

(7) If the department finds the home is not in
compliance with licensing standards as set forth in chapter
70.128 RCW and ((this)) chapter 388-76 WAC, the
department shall require the home to correct any violations
of licensing standards in a time frame specified by the
department. If corrections are not made within this time
period, the department may take one or more of the
following actions:

(a) Refuse to issue a license;

(b) Suspend, revoke, or refuse to renew a license; or

(c) Suspend admissions to the adult family home.

(8) The department shall issue a license to an adult
family home if: '

(a) The department finds the applicant and the home are
in compliance with chapter 70.128 RCW and the rules
adopted under this chapter;

(b) The applicant ((has—ne)) does not have a prior
violation((s)) of the rules pertaining to adult family home
licensing in either the home the applicant is applying for or
any other adult family home;

(c) The applicant ((has—+e)) does not have a prior
violation of any other law regulating residential care
facilities within the past five years resulting in revocation or
nonrenewal of a license.

(9) The department shall serve upon the applicant a
copy of the decision granting ((ef)), denying, or not

Washington State Register, Issue 92-17

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-045 Unlicensed facilities. (1) A public
agency contractor or employee shall not place, refer, or
recommend placement of a person into an adult family home
operating without a license.

(2) A public agency contractor or employee knowing or
with reason to know an adult family home is operating
without a license shall report the adult family home’s name
and address to the department. The department shall
investigate any report filed under this section.

(3) ((The-department-may-deny-the-application-of)) A
person operating or maintaining an adult family home
without a license under this chapter is guilty of a
misdemeanor. Each day of a continuing violation after
conviction is considered a separate offense.

(4) Notwithstanding the existence or use of any other
remedy, the department may, in the manner provided by law,
upon the advice of the attorney general who shall represent
the department in the proceedings, maintain an action in the
name of the state. Such action may include an injunction or
other process against a person to restrain or prevent the
operation or maintenance of an adult family home without a
license under this chapter.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-070 General qualifications of
((sponser;relief-caregiver;-and-supportive-assistanee))
provider, staff persons, and other persons on the
premises. (1) The adult family home ((speaser)) provider
and resident manager shall meet the following minimum
qualifications:

(a) Twenty-one years of age or older;

(b) Be of good moral and responsible character and
reputation;

(c) Literate;

(d) Able to carry out the requirements of this chapter;

(e) Have an approved TB skin test or X-ray;

(f) Have an unexpired first aid/CPR card or have
attended the department’s approved training regarding
emergency procedures and CPR within two vears prior to the
licensing date. The department may exempt currently
licensed registered or practical nurses if the applicant shows
that the training prepared them for emergency procedures;

(g) Have a satisfactory criminal history check indicating
no conviction, finding, or proceeding that is of concern as
specified under RCW 43.43.830 and 43.43.832; ((and))

renewing an application for a license. An applicant shall
have the right to contest denial of the applicant’s application
for a license by requesting a hearing, in writing, within ten
days after receipt of the notice of denial. The proceedings
shall be governed by the Administrative Procedure Act
(chapter 34.05 RCW) and chapter 388-08 WAC ((b¥

ef—ehe—ne{-iee—ef—den;al)).

Proposed

(h) Have successfully completed appropriate training on
((the-prevention—transmission—and-treatment-ofhuman
. Lefic] . IV , ired
immunedeficiency-syndrome(AIDS))) infection control;

(i) Have successfully completed the required basic
training as provided by the department or the department’s
approved, contracted training providers; and

(i) Be a resident of the state of Washington.

(2) The relief caregiver shall meet the following
minimum qualifications:

(a) Eighteen years of age or older;

(b) Be of good moral and responsible character and
reputation;
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(c) Literate;

(d) Have an approved TB skin test or X-ray;

(e) Have an unexpired first aid/CPR card or have
attended the department’s approved training regarding
emergency procedures and CPR within two vears prior to the
date of their employment;

(f) Have a satisfactory criminal history check indicating
no _conviction, finding, or proceeding that is of concern as
specified under RCW 43.43.830 and 43.43.832; and

(g) Have successfully completed appropriate training on

((the-preventiontransmission—and-treatment of human
immreredeficienrey—viras(HP-and acqguired
immunodeficiency-syndrome-(AIDS))) infection control.

(3) The supportive assistance staff person shall meet the
following minimum qualifications:

(a) Eighteen years of age or older;

(b) Be of good moral and responsible character and
reputation;

(c) Have an approved TB skin test or x-ray;

(d) Have a satisfactory criminal history check indicating
no conviction, finding, or proceeding that is of concern as

WSR 92-15-144

completed form requesting a criminal history check within
seven days after the relief caregiver and supportive
assistance staff person begin employment in the adult family
home.

((»Ne)) (10) A licensed adult family home ((spenser))
provider, resident manager, caregiver, or supportive
assistance staff person shall not provide skilled nursing care
unless licensed and registered under chapters 18.78 or 18.88
((er18-78)) RCW.

((6403)) (11) The relief caregiver or supportive
assistance staff person shall not be a resident requiring care.

(12) Providers shall assure that other persons on the
premises who have unsupervised access to a resident shall be
persons of good character.

(13) The department may, at any time, require the
provider, resident manager, relief caregiver, supportive
assistance staff person, or other persons on the premises to
provide additional information so the department can
determine whether the provider, resident manager, relief
caregiver, or other persons on the premises having
unsupervised access to residents is of good character. This

specified under RCW 43.43.830 and 43.43.832; and

(e) Have successfully completed appropriate training on
((the-prevention;-transmission—and-treatment-of-human
. Lo fics A HIV A rod
immunedeficiency-syndrome-AIDS))) infection control.

((4))) (5) The ((spenser)) provider, resident manager,
((and)) relief caregiver, and supportive assistance staff
person shall have the understanding, language skills, physical
health, emotional stability, personality, and skills to meet the
physical, mental, emotional, and social needs of residents.

((65)) (6) The ((spenserand)) provider, resident
manager, relief caregiver ((ard)), supportive assistance staff
person, and other persons on the premises shall not have
been convicted of abuse ((ardé))or any crime involving
physical harm to another person as specified under RCW
43.43.830 and 43.43.832.

((¢6Y)) (1) The ((spenser)) provider, resident manager,
relief caregiver, ((and)) supportive assistance staff person,
and other persons on the premises shall not have been found,
by a court in a protection proceeding, to have abused or
financially exploited a vulnerable adult as specified under
chapter 74.34 RCW.

(M) (8) The ((spenser)) provider, resident manager,
relief caregiver, and supportive assistance staff person shall
((speeify)) report, in writing, to the department their
conviction for crimes against persons and crimes relating to
financial exploitation where the victim is a vulnerable adult
as defined under RCW 43.43.830.

((€8))) (9) The ((spenser)) provider shall notify the
department by submitting a completed criminal history check

request form and a relief caregiver form before employing
a relief caregiver or supportive assistance staff person on a
conditional basis. The ((spenses)) provider may employ a
relief caregiver and supportive assistance staff person
pending completion of the background investigation and
((HPHAIDS)) infection control training. In an extraordinary
situation requiring immediate employment action, the
((spenser)) provider shall notify the department within
((forty—eight)) seventy-two hours after employing a relief
caregiver or supportive assistance staff person. The
((spenser)) provider shall submit to the licensor the properly

information may include but is not limited to:
(a) Sexual deviancy evaluations;
(b) Substance and alcohol abuse evaluations:
(c) Psychiatric evaluations;
(d) Psychological evaluations; and
(e) Medical evaluations.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 2761, filed
2/13/89)

WAC 388-76-080 Multiple facility ownership. ((Ne
sponser)) (1) A licensed provider shall ((be-lieensed-te)) not

concurrently operate more than one adult family home

((eeneuﬁem-l-y)) ((An—md&wdual—shaﬂ—net—be—emp}eyed—by

oFFe BE.E“*E“ of Eh.aE aiaph)e)aman or-ieense-and-all-associated

{2) Exceptions may be authorized by the department for
good cause when the provider:

(a) Assures that each home meets the minimum
licensing requirements established under chapter 70.128
RCW and this chapter;

(b) Establishes to the department’s satisfaction that the
provider possesses the skills and abilities to successfully
operate multiple facilities;

(¢) Maintains an updated, written staffing plan that
assures safety and adequate service administration on a
twenty-four-hour basis in each facility, in all circumstances;

(d) Establishes and maintains a humane, safe, and
home-like environment for each facility and promotes a high
degree of independent living for residents;

(e) Is a resident of the state of Washington;

(f) Employs a qualified resident manager in those homes
in which the provider does not reside; and
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() Has a current history of operating a licensed adult
family home in compliance with the minimum licensing
regulations in the state of Washington for one year or more.

(3) A licensed provider shall not own, rent, lease, or
have a financial interest in more than four adult family
homes at one time.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-085 General standards. A ((spoaser))
provider shall assure the following standards:

(1) The ((spenser)) provider/resident manager shall
maintain the adult family home internally and externally in

good repair and condition. The home shall have safe and -

functioning systems for heating, cooling, hot and cold water,
electricity, plumbing, garbage disposal, sewage, cooking,
laundry, artificial and natural light, ventilation, and any other
feature of the home. ((Steps)) The provider shall ((be
provided)) provide steps with handrails as determined
necessary by the department. The provider shall provide
emergency lighting devices, such as flashlights, ((shall-be))
in working order, available and easily accessible to
((spensers)) providers, relief caregivers, and residents.

(2) The adult family home shall be maintained in a
clean and sanitary manner, including proper food handling
and hygiene practices.

(3) The adult family home shall have clean, functioning,
safe, adequate household items and furnishings to provide
for the needs of residents.

(4) The ((spenser)) provider shall assure an adult family
is located on a well-drained site free from hazardous
conditions.

(5) ((Spensers)) The provider or resident manager shall
be able to gain rapid access to any bedroom, shower room,
bathroom, or other room occupied by. residents in case of
emergency.

(6) The ((spenser)) provider shall provide one or more
operating, nonpay ((telephone-or-meore)) telephones on the
premises accessible to residents and affording privacy. The
((telephene-shall-be-available-for-emergeney)) provider shall
provide residents reasonably available telephones for
incoming or outgoing use at all times.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3131, filed
4/9/91, effective 5/10/91)

WAC 388-76-087 Inspections. (1) The department
shall inspect an adult family home regarding compliance
with licensing standards set forth in chapter 70.128 RCW
and this chapter at the time of initial licensure.

(2) The department shall inspect licensed homes
regarding compliance with licensing standards set forth in
chapter 70.128 RCW and this chapter every eighteen months.
The department shall notify the ((spenses)) provider, in
writing, two weeks or more in advance of a regular inspection.

(3) When a licensing complaint is received regarding
noncompliance with licensing standards set forth in chapter

Proposed
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70.128 RCW and this chapter, the department may inspect,
without written notice, a licensed home. At the time of the
licensing complaint inspection, the department shall furnish
the ((spenser)) provider or resident manager with a written
copy of the complaint. The ((rame)) identity of the
complainant shall remain confidential.

(4) During licensing and complaint inspections of an
adult family home, the department shall have access and
authority to examine areas and articles in the home used to
provide resident care or support, including resident’s records,
accounts, equipment, and the physical premises. The
department ((alse-has)) shall have the authority to interview
the ((spenser)) provider or resident manager, relief caregiver,
supportive assistance staff person, residents, guardian ((and)),
resident advocates of an adult family home, and other person
on the premises. _

(5) When conducting a licensing and complaint
inspection, the department shall prepare a written report
summarizing all information obtained during the inspection.
If the home is in violation of ((this)) chapter 388-76 WAC
the department shall provide the ((spenser)) provider a copy
of the licensing inspection report at the same time as a
notice of violation is served. If the home is not in violation
of ((this)) chapter 388-76 WAC, the department shall mail
the ((spenser)) provider a copy of the inspection report
within ten days of the home inspection. The department
shall make available to the public, during business hours, all
department licensing inspection reports that pertain to
compliance with chapter 70.128 RCW and this chapter.

(6) The department shall, in the licensing inspection
report ((shall)), describe any of the ((spenser’s)) provider’s
corrective measures which are to be completed ((and
neeessary)) in order to pass a reinspection ((and-will)). The
department shall include in the inspection report a time
frame that shall specify when the provider or resident
manager shall complete corrections ((shal-be-cempleted)).
If the department finds, upon reinspection of the home, the
corrective measures are satisfactorily implemented, the
department shall cease any actions taken against the home,
This section shall not require the department to license or
renew the adult family home’s license where serious physical
harm or death occurred to a resident due to the action or
inaction of the ((spenser)) provider or resident manager.

(7) An ((appleant/spenser)) applicant/provider reported
to be a perpetrator of abuse, neglect, or exploitation shall be
subject to chapters 26.44, 74.34 RCW, and the regulations
contained in WAC 388- 15-120. The department may
immediately deny, revoke, or suspend the license of an
((epplicant/sponser)) applicant/provider found to be a
perpetrator of abuse, neglect, or exploitation. The
department may take this action without providing the
((applicant/spenser)) applicant/provider an opportunity for
corrective action as outlined in this chapter.

(8) An adult family home shall have readily available
for the public’s review:

(a) The adult family home’s license to operate; or

(b) Copies of licensing inspection reports the adult
family home received from the department for the past three
years.
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AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-090 Licensure—Denial, suspension, or
revocation. (1) Disqualified applicants. Before granting a
license and as a condition for continuance of a license, the
department shall consider separately and jointly the ability of
each applicant to ((spenser)) operate an adult family home
in accordance with the law and this chapter. If the
department disqualifies an applicant in accordance with this
chapter, the department shall deny, suspend, revoke, or not
renew the applicant’s license.

(a) The department shall disqualify any applicant who
has engaged in the past year or is engaging in illegal use of
drugs or excessive use of alcohol.

(b) The department shall consider only convictions and
pending charges reported during a criminal history check or
other corollary investigations. The department shall
disregard arrests not resulting in charges and dismissed
charges.

(c) The department shall disqualify any applicant who
((within-seven-years-of-the-date-of applicationfor-alicense))

was((

)-Released—from-prison:
(-H-})) convicted of ((a—fe}en-y—er—aay—en—me—mvewmg

)) any
one or combination of the following offenses within the state

of Washington or their equivalents in jurisdictions outside of
the state of Washington:

(i) Aggravated murder;

(ii) Murder in the first degree;

(iii) Murder in the second degree;

(iv) Manslaughter in the first degree;

(v) Manslaughter in the second degree;

(vi) Simple assault, assault in the forth degree, or the
same offense as it may be renamed if the assault involves
physical harm to another person and the most recent pending
charges or conviction occurred three vears or less from the
date of application;

(vii) Assault in the first degree;

(viii) Assault in the second degree;

(ix) Assault in the third degree;

(x) Custodial assault;

(xi) Vehicular homicide;

(xii) Criminal mistreatment in the first degree;

(xiii) Criminal mistreatment in the second degree;

(xiv) Kidnapping in the first degree;

(xv) Kidnapping in the second degree;

(xvi) Unlawful imprisonment;

(xvii) Rape in the first degree;

(xviii) Rape in the second degree;

(xix) Rape in the third degree;

(xx) First degree rape of a child;

(xxi) Second degree rape of a child;

(xxii) Third degree rape of a child;

(xxiii) Child molestation in the first degree;
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(xxiv) Child molestation in the second degree;
(xxv) Child molestation in the third degree;
(xxvi) Sexual misconduct with a minor in the first

degree;
(xxvii) Sexual misconduct with a minor in the second

degree;

(xxviii) Indecent liberties;

(xxix) Burglary in the first degree;

(xxx) Extortion in the first degree;

(xxxi) Extortion in the second degree:

(xxxii) Extortion in the third degree:

(xxxii1) Theft in the first degree;

(xxxiv) Theft in the second degree and the most recent
pending charges or conviction occurred three vears or less
from the date of application;

(xxxv) Theft in the third degree and the most recent
pending charges or conviction occurred three years or less
from the date of application;

(xxxvi) Forgery and the most recent pending charges or
conviction occurred five years or less from the date of

(xxxvii) Robbery in the first degree;

(xxxviii) Robbery in the second degree:

(xxxix) Incest;

(x]) Selling or distributing erotic material to a minor;

(xli) Promoting prostitution in the first degree;

(xlii) Promoting prostitution in the second degree;

(xliii) Sexual exploitation of a minor;

(xliv) Communication with a minor for 1mmoral
purposes;

(x1v) Child selling - child buying;

(xlvi) Arson - first degree;

(xlvii) Prostitution, and the most recent pending charges
or _conviction occurred three years or less from the date of
application;

(xlviii) Patronizing a juvenile prostitute;

(i1) Child abandonment;

(1) Malicious harassment;

(li) Promoting pornography;

(lii) Child abuse or neglect as defined under RCW
26.44.020;

(liii) Violation of child abuse restraining order;

(liv) First or second degree custodial interference;

(lv) Crimes against persons as defined under RCW
43.43.830;

(lvi) Conviction of a crime relating to financial
exploitation of a vulnerable adult as defined under RCW
43.43.830;

(lvii) Having been found in any disciplinary board final
decision to have neglected, abused, or exploited a vulnerable
adult under RCW 43.43.830;

(lviii) Being the respondent in a protective proceeding
under chapter 74.34 RCW.

((¢e})) (d) The department shall disqualify applicants
who, in this state or elsewhere, have for cause been denied
a license ((er)), had a license ((suspended-er)) not renewed,
or had a license revoked within the prior five years to
operate a ((hespital;)) nursing home, boarding home, adult
family home, or a facility for the care of:

(i) Children; or

(ii) ((Pevelopmentally)) Disabled or ((aged)) elderly
adults.

Proposed

PROPOSED
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(e) Whenever a criminal history inquiry reveals a
prospective care provider has been charged with or convicted
of an offense, or has been listed in the Washington State
Patrol (WSP) criminal history file as a person found to be a
perpetrator of substantiated child abuse or neglect or a child
abuser in a civil adjudication or disciplinary board final
decision, the department shall take action as follows:

(i) When the department confirms the subject’s name
appears on the aforementioned WSP file of child abusers,
that person shall not be licensed, emploved by providers or
contractors, serve in a volunteer capacity for providers or
contractors, or otherwise be authorized by the department to

provide care;
(ii) When the inquiry reveals charges are pending

against the subject for any of the offenses listed in
subsection (1) of this section or their equivalents in other
jurisdictions, the department shall withhold licensure or
authorization to provide care until dismissal or acquittal
occurs. Pending charges for other offenses may be grounds

for withholding a pending license authorization to provide
care. When the inquiry reveals pending charges are more

than one vear old, the department shall contact the charging
law _enforcement agency to determine the disposition or

status of the charge:
(iii) When the inquiry reveals the subject has been
convicted of any of the offenses listed in subsection (1) of

Washington State Register, Issue 92-17

(c) Willfully prevents or interferes with any inspection
or investigation by the department, local fire protection
authority, or state fire marshal to inspect the premises;

(d) Commits, permits, aids, or abets the commission of
any illegal act on the premises;

(e) Commits, permits, aids, or abets assault, abuse,
neglect, exploitation, or cruelty;

(f) Fails to provide adequate resident supervision;

(g) Allows unqualified persons to care for residents;

(h) Displays an inability to care for residents consistent
with WAC 388-76-465, Resident Rights;

(i) Misappropriates resident property;

(j) Refuses to permit authorized department
representatives to:

(i) Have access to the adult family home resident
records; or

(ii) Interview residents.

(k) Exceeds the licensed adult family home capacity;
and

(1) Refuses access to the adult family home, residents,
or residents records by the long-term care ombudsman.

(3) The department has the authority to immediately
suspend a license if the department finds conditions at the
adult family home constitute an imminent danger to
residents. The department may commence an action in
superior court to enjoin the operation of an adult family

this section or their equivalents in other jurisdictions, the

home if it finds that conditions there constitute an imminent

department shall deny a provider’s licensure or authorization

danger to residents. The department shall issue a stop

to provide care;
(iv) When the inquiry reveals the subject has been

placement order and assist with relocation of residents when
the department finds adult family home conditions constitute

convicted of an offense not listed, or has a conviction

an imminent danger to residents.

outside of the time limitations specified by statute or rule,
the department shall consider such information in
determining the character, suitability, and competence of the
prospective care provider as required by chapter 70.128
RCW. However, the department shall not use the subject’s

(4) If the department denies((;suspends;—revokes;)) or
fails to renew a license ((er-issue-a-stop-placement-order)),

the department decision becomes final ten days after the
((same)) notice is served upon the applicant or ((license))
provider unless a hearing is requested in writing. The

conviction as the sole basis for denial of licensure or
authorization to provide care unless the conviction is directly
related to the employment, licensure, or authorization being
sought. The department shall consider the recency,
seriousness, kind, and number of prospective care provider’s

proceedings shall be governed by the Administrative
Procedure Act (chapter 34.05 RCW) and chapter 388-08
WAC.

(5) If the department suspends or revokes a license or
issues a stop placement order, the department decision

previous offenses as well as the vulnerability of the clients.

becomes final twenty-eight days after the notice is served

(f) The offenses of simple assault, assault in the fourth

upon_the provider unless a hearing is requested in writing.

degree, prostitution, theft in_the second, and theft in the third

The proceedings shall be governed by the Administrative

degree, and forgery, or the same offenses as they may be

Procedure Act (chapter 34.05 RCW) and chapter 388-08

renamed, do not automatically disqualify an applicant from

WAC.

a license or an emplovee from employment in an adult
family home.

(2) The department may deny, suspend, or revoke a care
provider’s license for failure to comply with the provisions
of chapter 70.128 RCW and rules contained in this chapter
or for any of the following reasons:

(a) Knowingly or with reason to know made a false
statement of material fact:

(i) On the license application or any data attached
thereto; or

(ii) In any matter under investigation by the
department((;)).

(b) Operates an adult family home without a license or
under a revoked license;

Proposed

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-100 License fees. (1) The
((applicant! hall cubmitthe i e with ]
set-at-fifty-delars-per-yearfor-each-heme:)) department shall
charge each adult family home a fifty dollar processing fee
((shall-alse-be-charged-each-adultfamily-heme)) when the
home is initially licensed.

(2) The applicant/provider shall submit the license fee
with the completed application.

(3) The department shall charge the applicant/provider
a fifty dollar license fee per vear for each home licensed.
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AMENDATORY SECTION (Amending Order 2934, filed
/16/90 [1/16/90], effective 2/16/90)

WAC 388-76-110 Discrimination prohibited. (1) The
((spenser)) provider, resident manager, relief caregiver, and
staff shall comply with federal and state statutory and
regulatory requirements regarding nondiscrimination.

(2) A person residing in an adult family home shall not
be subjected to discrimination because of race, color,

WSR 92-15-144

{5) The department shall grant or deny exceptions, in
writing, and review the exceptions at the time of license
renewal, if not earlier.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2934, filed

national origin, sex, age, religion, creed, marital status,
disabled or Vietnam Era Veteran status, or the presence of
any physical, mental, or sensory handicap.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-130 Persons subject to licensing. A
person providing full-time care in the person’s own home or
in a home in which the person does not live but owns,
leases, or has financial interest and operates as_an adult
family home for an unrelated adult in need of room, board,
supervision, personal, ((ardA)or special care shall be subject
to licensing requirements of this chapter when the total
resident census includes:

(1) One or more ((state-pay)) residents whose care is
purchased with publicly-paid funds; or :

(2) Two or more private pay residents.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-155 Exceptions. (1) An applicant or
provider may request and the department may grant an

exception from ((al-requirements-in-chapter388-76-WAC
e;ael‘ud.mg Fequirements listed-in-subsection (2)-of El‘us
seetion—Fhe é. epariment shall-grant-an-exception-exception
.Em-” HF’.B"jB]mﬁEa.B’e" & lm ]EE] EHSH’{E 'Z“ exception-does-hot

]

€2))) any of the regulations in chapter 388-76 WAC;
except, the department shall not grant an exception from
requirements relating to:

(a) Inspections;

(b) Resident rights;

(c) Access to the adult family home or resident records;

(d) Resident’s file and records;

(e) License fees;

(f) Criminal History check requirements as stated in
RCW 43.43.830 and 43.43.832; or

(g) Any section required by chapter 70.128 RCW.

((8Y)) (2) The department shall not grant an exception
related to fire safety requirements without approval of the
appropriate local fire inspector.

(3) The department may grant an exception only upon
justification given to ensure an exception does not jeopardize
resident health and safety.

(4) The department shall consider each exception to
policy request as separate and independent from previously
granted or denied exception requests.

1/16/90, effective 2/16/90)

WAC 388-76-160 Capacity. (1) The department shall
license an adult family home for no more than four adults.
A maximum ((exception)) of six adults may be permitted
when the department determines the home is of adequate
size and the home and provider are capable of meeting
standards and qualifications as provided for ((inJaw)) under
chapter 70.128 RCW and this chapter. There shall not be
((ne)) more than the home’s maximum licensed capacity of
adults ((unrelated—to-the-spoaser)) requiring full-time care
living on the premises at one time.

(2) ((Spensers)) Providers approved to care for five or
six residents shall assure they or their resident managers
have supportive assistance from a ((ee-spenser)) co-provider,
employed staff, or appropriate other((s)) persons. A provider
shall provide supportive assistance ((shal-be-provided)) in
the following ratios:

(a) When caring for five residents, supportive assistance
staff shall be ((available)) present and working at least
twenty hours per week during the normal hours residents are
awake and present in the home;

(b) When caring for six residents, supportive assistance
staff shall be ((available-to-residents)) present and working
at least forty hours or more per week during the hours the
residents are normally awake and present in the home.

(3) ((Spensers)) A_provider or resident manager may
provide care for a maximum of two persons ((suffering))
with mental or physical handicaps of such severity as to
require nursing care if the ((spenser)) provider or resident
manager is qualified, by training ((ard/))or experience, to
provide proper care and the person’s treatment is under a
physician’s supervision.

(4) (Ne-spenser)) A provider or resident manager shall
not provide care for more than one nonambulatory resident
unless ((the-sponser-has—regular-full-time-assistance)) there
is, in addition, a regular twenty-four-hour assistant. No
provider or resident manager shall provide care for more
than two nonambulatory residents at one time.

(5) The total number of persons in the home shall not
exceed five for each toilet. A portable toilet or commode
may be counted in the number of toilets available.

(6) When a ((spenser)) provider or resident manager
provides respite ((andf))or day care, in addition to adult
family home care, the total number of persons in care shall
not exceed the licensed capacity for that home.

(7) A ((spenser)) provider shall ((knewingly)) accept
only residents for whom the ((spenser)) provider or resident
manager is qualified to meet the resident needs and assure
resident safety in the ((speasess®)) provider’s care. ((Ne
sponsor)) A provider or resident manager shall not
knowingly admit for care a person who is a danger to
((themselves)) self or to others.
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(8) The provider shall provide relief care for the resident
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resident’s legal representative, or guardian shall approve or

manager on a weekly basis.
(9) The department shall determine the licensed capacity
of a home by evaluating the ability of the provider to meet

not approve the transfer.

AMENDATORY SECTION (Amending Order 2934, filed

the care needs of residents, the fire safety standards for
evacuation, and compliance with the physical structure
requirements of those rules. Determination of a home’s
maximum capacity shall include consideration of the total
household composition including children and relatives
requiring care and supervision. Relatives of the provider or
resident manager who reside in the adult family home and
require twenty-four-hour care and supervision may be
included in the count of residents under care.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-170 ((Spensers?)) Providers’ or
resident managers’ outside employment. When ((both

spensers-i-a-two-sponser-home)) all providers or the single
((sponserin-a-one-spensor)) provider in an adult family

1/16/90, effective 2/16/90) -

WAC 388-76-200 Fire safety. (1) Every room used
by persons under care shall have a fully opening window of
sufficient size and free of obstructions for emergency escape
or rescue unless the room has:

(a) Two separate doors; or

(b) One door leading directly to the outside.

(2) When resident bedroom windows are fitted with
storm windows, the provider shall equip the storm windows
with approved release mechanisms which are easily opened
from the inside without the use of a key or special
knowledge or effort;

(3) The provider shall not use basements for resident
bedrooms unless one of the following conditions exist:

(a) Exit stairways from the basement level open directly
to the exterior of the building without entering the first floor;

home are employed outside the home, the department
((may)) shall give written approval or disapproval for
licensure and placement in that adult family home. The
department shall base approval ((shall-be-based-en)) upon

or

(b) One of the two required exits discharges directly to
the exterior from the basement level, and a self-closing door
is installed at the top or bottom of the interior stair leading

Justification that the ((spenser)) provider is able to provide
adequate full-time care to the residents. In multiple
facilities, the provider shall assure a resident manager lives

to the floor above.
(4) The provider shall assure that every occupied area
used by persons under care shall have access to one exit or

in the licensed adult family home and is available
twenty-four hours a day for the care of the residents.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-180 ((Spenser)) Provider or resident
manager absence from home. The ((spenser)) provider
shall have a written plan, approved by the department, for
providing resident care during any absence of the ((sponsor))
provider or resident manager from the home. This rule does
not apply to the ((spenser-s)) provider’s or resident
manager’s short absences for shopping, errands, or other
appointments unless the resident’s condition requires
full-time supervision.

AMENDATORY_SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-185 Placement of residents outside
home. (1) The ((spenser)) provider or resident manager
shall not ((temperarily)) place ((state-pay)) publicly-paid
residents in another home without the approval of the:

(a) Department and resident; or

(b) ((¥he)) Department and resident’s guardian or
responsible relative.

(2) When an emergency such as fire or flood
necessitates a temporary move, the ((spenser)) provider shall
notify the department no later than the first working day
following the move.

(3) A provider, resident manager, or other staff may not
transfer residents of multiple facilities from one home to
another home owned by the same provider without a
thirty-day written notice to the resident and to the

department for a publicly-paid resident. The resident, the
Proposed

more and shall not ((passing)) pass through a room((s)) or
space((s)) subject to being locked or blocked from the
opposite side((—33Ne));

(5) The provider shall prohibit use as living space
((shall-be)) any area accessible only by ladder, folding stairs,
or a trap door((—4)));

(6) The provider shall assure every bathroom door lock
((shall)) opens from the outside in an emergency((—€53));

() The provider shall assure every closet door ((shall))
opens from the inside((—6)}Ne));

(8) The provider shall not locate a stove or heater ((shall
be-located)) where the stove or heater blocks a resident’s
escape.

((P)) (9) The provider shall store flammable or
combustible material ((shall-be-stored)) away from exits and
in areas not accessible to persons under care((—€83));

(10) A provider whose licensed home is equipped with
open flame devices, cooking appliances, and other similar
products shall ((be-used)) use them in a safe manner((—99));

(11) The department shall prohibit portable oil, gas,
kerosene, and electric space heaters ((shail-be-prehibited)),
except in case of a power outage when the portable space
heater is the home’s only available heat ((available—(10)));

(12) An adult family home shall have a posted, written
plan for evacuation to safe areas in the event of fire. All
residents, resident managers, and relief caregivers shall be
instructed in emergency evacuation procedures. The
provider shall conduct fire drills ((shall-be-conducted)) at
least every two months. The ((speaser)) provider or resident
manager shall maintain a log of dates and times of fire drills.
At the time of fire evacuation drills, the ((spenser)) provider
shall verify:

(a) Fire extinguishers are fully charged; and

(b) Smoke detectors are in proper working order.
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((-1)—There-shall-be)) (13) The provider shall provide
and have readily available an approved((;)) 2A, ((rated-ef

targer)) five pound or larger all purpose (A.B.C) fire
extinguisher in proper operating condition on each floor of
living space of the adult family home. Where local fire
authorities require installation of a different type or size of
fire extinguisher, the requirement of the local authority shall
prevail. (((32})) The provider shall maintain each required
fire extinguisher in proper operating condition and shall have
each required fire extinguisher inspected, and if necessary
recharged, by a department-approved certifying agency;

(14) The provider shall locate an approved automatic
smoke detector, in working order, ((shall-be-located)) in
proximity to the area where residents sleep. In addition, the
provider shall provide a smoke detector ((shall-belocated))
in each resident’s bedroom and ((thereshall-be)) one smoke
detector in working order on each floor of a multi-level
home. For violations in maintaining battery-operated smoke
detectors, the department may require the provider hard
((wiring—of)) wire the smoke detector into the home electrical
system((—33));

(15) If the ((spenser’s)) provider’s or resident manager’s
bedroom is not within hearing distance of resident bedrooms,
the department may require the provider provide a call bell
or intercom system((—&4));

(16) An adult family home located in a rural area where
there is ((re)) not a public fire district shall ensure fire
protection is available to the adult family home((:

))

(17) The provider shall assure outside exit doors shall

open from the inside, without the use of a key or any special
knowledge or effort;

(18) Providers or resident managers shall not house
nonambulatory residents above or below the ground level of
the home((—{#)); and

{19) The ((spenser)) provider shall notify the department
of any fire on the premises by the first working day

following the fire.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-220 Corporal punishment and physical
and_chemical restraints. (1) The department and adult
family home provider shall prohibit corporal punishment and
physical and chemical restraints ((are-prohibited)).

() (2) The department and adult family home
provider shall prohibit restraints or physical contact in order
to punish or discipline a resident ((isprohibited)).
((P;eh*bﬁed—eendaet—melades—bu{—ls—net—}ﬁnﬁed—se-

WSR 92-15-144

4 Gesichair))
(3) The department may approve, on an exception basis,
the resident’s physician-ordered use of restraints which

enhance mobility.

AMENDATORY SECTION (Amending Order 2319 [2934],
filed 12/18/85 [1/16/90])

WAC 388-76-240 Resident’s records and
information. (1) The ((speaser)) provider or resident
manager shall maintain records and information concerning
each resident in a manner preserving the resident’s
confidentiality. The provider shall assure resident records
((shall-be-accessible)) accessibility to the department and
other authorized persons. If resident records are
computerized, there shall be complete directions for access
and use available to relief caregivers. ((Spensess)) The
provider or resident manager shall retain a resident’s record
for three years following the resident’s discharge or death.
((Spensers)) The provider or resident manager shall maintain
records documenting the following information for residents:

(a) Upon admission, a current written medical history;

(b) Upon admission, an inventory of personal belongings
recorded, dated, and signed by the resident or the resident’s
guardian and the ((spenser)) provider or resident manager;

(c) Identifying information for:

(i) Private-pay residents including name, birthdate, dates
of admission, and discharge;

(ii) ((State-pay)) Publicly-paid residents including name,
birthdate, Social Security Number, dates of admission,
absences, and discharge.

(d) Names, addresses, and telephone numbers of
next-of-kin or other persons to be contacted in case of
emergency.

(2) The ((spenser)) provider or resident manager shall
provide a space accessible to all residents and visitors ((fer
posting)) and shall post the following telephone numbers:

(a) Long-term care ombudsman;

(b) Local adult protective services office; and

(c) Adult family home licensor((;-and

).

(3) The provider or resident manager shall provide a
service plan describing care and services ((shal-be
provided)) for the resident based on resident needs
assessment.

(4) The provider or resident manager shall obtain and
maintain, in the resident’s records, copies of pertinent legal

documents regarding the resident. These documents may

Proposed

O
LL!
%,
O
a
O
o
a




PROPOSED

WSR 92-15-144

include but not be limited to guardianship orders, powers of
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AMENDATORY SECTION (Amending Order 2934, filed

attorney, physician directives or living wills, advance
directives and C.P.R. directives, or code/no code instructions.

(5) In the event of the resident’s death, while in the care
of the adult family home, the ((sperser)) provider or resident
manager shall record appropriate information including:

(a) Time and date of death;

(b) Circumstances of death;

(c) Time of appropriate notification of the physician and
relevant others, including the coroner, as required by law;
and

(d) Disposition of the body and personal effects.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-250 Reporting of illness, death, injury,
epidemic, or adult abuse. (1) The ((spenser)) provider or
resident manager shall report to the indicated person the
following events:

(a) For private-pay residents, notify next-of-kin,
interested friend, or relative identified in the ((care)) service

1/16/90, effective 2/16/90)

WAC 388-76-280 ((Speanser)) Provider or resident
manager-provided transportation for residents. (1) The
((spenser)) provider or resident manager shall assure the
vehicle, used in transporting residents, is in a safe operating
condition. The driver shall have a current driver’s license.

(2) The ((spenser)) provider, resident manager, or other
driver shall carry auto insurance including adequate liability
and medical coverage.

(3) The provider or resident manager shall provide seat
belts or other appropriate safety devices ((shal-be-provided))
for and used by all passengers. The number of passengers
shall not exceed the vehicle’s seating capacity. Buses
approved by the state patrol shall not require seat belt
equipment.

AMENDATORY SECTION (Amending Order 3106, filed
11/30/90, effective 1/1/91)

WAC 388-76-290 Clothing. ((Spensess)) Providers or
resident managers shall provide or arrange for the care,
washing, and repair of resident’s clothing. ((Speasess))
Providers may assist residents in purchasing clothing. The

plan of any serious injury, trauma, or death of a person
under care by the next working day, if not earlier;

(b) For ((state-pay)) publicly-paid residents, notify the
department, next-of-kin, interested friend, or relative
identified in the service plan of any serious injury, trauma,
or death of a person under care by the next working day, if
not earlier;

(c) Notify the local public health officer of any
occurrence of food poisoning or communicable disease as
required by the state board of health; and

(d) Notify the department of any evidence of abuse or
neglect immediately by phone or in person, with a written
follow-up report within five days.

(2) The ((spenser)) provider shall maintain a log of
injuries and accidents involving residents.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-260 Reporting change in
circumstances. Adult family home ((spensers)) providers
shall report to the department changes in circumstances
including, but not limited to, the following:

(1) ((Changes—in—sponser=s)) The provider’s address,
location, or telephone number;

(2) ((Shanges—in)) The maximum number or level of
care of persons the ((spenser)) provider wishes to serve;

(3) The illness or incapacity of the ((speaser)) provider
or resident manager which ((interfers)) interferes with the
((spenser=s)) provider’s or resident manager’s ability to
provide care;

(4) The marriage or divorce of a ((speaser)) provider or
resident manager or other change in household composition;

(5) Employment of new relief caregiver or supportive
assistance staff person; and

(6) Structural changes or significant damage to premises
from any cause((s)).

Proposed

resident or the resident’s designated agent shall be
responsible for the cost of clothing purchased. Clothing
shall be clean, neat, seasonable, and of a quality and design
fostering self-respect.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-300 Personal hygiene. ((Spensess))
Providers or resident managers shall provide or assure each
resident has individual items needed for good grooming and
personal hygiene.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-310 Training. (((H-Sponsers))

Providers or resident managers shall keep informed of
policies and rules contained in chapter 70.128 RCW and this
chapter. Before licensure, the ((department)) provider or
resident manager shall ((ceerdinate-the-completion-of))
complete the required ((spensor)) approved training as
provided by the department or the department’s contracted
training provider or equivalent training as approved by the
department.
(e 1n-addition,spensers—shall:
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AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-340 Water safety. (1) ((Spensers))
Providers or resident managers shall not permit residents to
use swimming or other pools, hot tubs, saunas, ((ef)) spas,
or any outdoor body of water on the premises without
supervision.

(2) Providers or resident managers shall not provide
swimming pools, hot tubs, spas, ((ef)) saunas ((shal-net-be
aceessible)), or any outdoor body of water to residents in
care without supervision.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-350 Firearms. ((Spensers)) Providers
or resident managers shall keep any firearms in locked
storage accessible only to authorized persons.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-360 Storage. (1) ((Spensers)) Providers
or resident managers shall provide adequate space for
resident((s))’s storage of clothing and a reasonable amount
of personal possessions.

(2) ((Spensers)) Providers or resident managers shall
store cleaning supplies, toxic substances, poisons, aerosols,
and items bearing warning labels in a place not accessible to
residents except under supervision.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-370 Bedrooms. (1) ((Spensess))
Providers or resident managers shall not use hallways,
kitchens, living rooms, dining rooms, and unfinished
basements as resident bedrooms. Every resident bedroom
shall be an outside room permitting entrance of natural light.

(2) Window screens shall be:

(a) Of such design that escape is not hindered; and

(b) Adequate to prevent entrance of flies and other
insects.

(3) Providers or resident managers shall make available

WSR 92-15-144

(ii) Of a washable type.

(7) The department shall prohibit the resident’s use of
the upper bunk of double-deck beds ((shall-be-prohibitedfor
resident-use)).

(8) The provider or resident manager shall launder
sheets and pillowcases ((shall-be-laundered)) weekly.

(9) Residents may not share a bedroom with persons
under eighteen years of age unless approved by the
department.

(10) Residents shall not share a bedroom with the
((spenser)) provider, resident manager, or any member of the
((spenseorss)) provider’s family.

(11) ((Onlyroems)) The provider shall only provide
resident’s bedrooms having unrestricted, direct access to

hallways, corridors, living rooms, day rooms, or common use
areas ((shall-be-used-as-bedreoms)).

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-390 Laundry. For each licensed home,
the ((adult—famibyhome-sponsor)) provider shall have

operational laundry and drying equipment unless other
suitable arrangements are made.

NEW SECTION

WAC 388-76-405 Common use areas. (1) The
provider or resident manager shall provide, within the
licensed home, sufficient common use space, such as a living
room, recreation area, or entertainment area to create a
home-like environment.

(2) The provider or resident manager shall promote
socialization among residents, family members, guests, and
the provider or resident manager.

AMENDATORY SECTION (Amending Order 2934, filed

1/16/90, effective 2/16/90)
WAC 388-76-410 Lighting. ((Spensers)) (1) The

provider or resident manager shall assure all areas in use are

for_each sex separate sleeping quarters ((shal-be-available
for-each-sex)).

(4) Providers or resident managers shall provide
resident’s single occupancy bedrooms ((shalt-previde)) with
eighty square feet or more of floor space.

(5) The provider shall provide multiple occupancy
bedrooms ((shall-provide)) with sixty square feet or more of
floor space per occupant exclusive of closets. There shall be
thirty-six inches or more laterally between beds. There shall
not be ((se)) more than two residents to a bedroom.

(6) ((Spensess)) Providers shall provide each resident a
bed thirty-six inches or more wide with:

(a) A clean, firm mattress with waterproof cover for use
when needed or requested by the resident;

(b) Clean sheets;

(c) Adequate blankets;

(d) Clean pillow cases; and

(e) Clean pillows:

(i) Covered with waterproof material; or

appropriately lighted by natural or artificial means.

(2) The provider or resident manager shall locate light
fixtures ((shal-be-located)) to provide for the comfort and
safety of the persons under care.

AMENDATORY SECTION (Amending Order 2934, filed

1/16/90, effective 2/16/90)

WAC 388-76-420 Pest control. The ((spenser))
provider/resident manager shall assure the adult family home

premises are kept free from rodents, flies, cockroaches, and
other ((inseets)) vermin.

AMENDATORY SECTION (Amending Order 2934, filed

1/16/90, effective 2/16/90)

WAC 388-76-430 Sewage and liquid wastes. (1) The
((spenser)) provider or resident manager shall assure sewage
and liquid wastes are discharged into a public sewer system

Proposed

PROPOSED
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or into an independent sewage system approved by the local
health authority or department.

(2) The department shall prohibit discharge of sewage
or liquid wastes directly on the ground, into bodies of water,

or directly into ground water ((shall-be-prehibited)).

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-435 Pets. (1) The ((spenser)) provider
or resident manager shall assure that sanitation for household
pets and other domestic animals is adequate to prevent health
hazards.

(2) The ((spenser)) provider or resident manager shall
assure pets residing on the premises have up-to-date rabies
vaccinations.

(3) The ((spenser)) provider or resident manager shall
assure pets, not confined in enclosures, are under control and
shall not present a danger to residents or guests.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-440 Water supply. (1) The
applicant/((spenser)) provider shall have a private water
supply approved by the local health authority.

(2) The provider or resident manager shall label
nonpotable water on the premises ((shall-be-labeled)) to
avoid use.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-465 Resident rights. All written
resident rights, house policies, and admission agreements are
subject to department review and approval. Each resident
shall have the following rights to:

(1) ((The-sponsorshall-make)) Be provided with safe
and adequate care in a clean and comfortable environment
and free from verbal, physical, sexual, or mental abuse;

(2) Be provided a written list of resident rights;

((Te)) (3) Receive a written copy of resident’s rights
or to have a copy of such rights provided to the guardian or
agent designated by the resident((;-spensers)). Providers
shall retain a signed copy for each resident((—3)-Fe)) in the
resident’s record;

(4) Be treated in a manner respecting the resident’s
individual identity, dignity, and self-esteem;

((-Fe)) (5) Be notified thirty days in advance if the
resident requires transfer for the resident’s welfare or the
welfare of other residents, unless an emergency condition
requires immediate transfer;

((65)-Te)) (6) Open communications including the right
to:

(a) Associate and communicate privately with persons
of the resident’s choice;

(b) Send and receive uncensored correspondence;

(c) Have reasonable access to a telephone ((beth)) to
make and to receive personal calls; and

(d) Receive visitors in the adult family home and ((te))
be assured privacy for visits with relatives and guests,
provided the visits do not infringe upon other resident or

((spenser)) provider rights.

Proposed
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((¢6)-Teo)) (1) Manage personal financial affairs unless
the resident is declared incompetent in a court proceeding.
If the ((spenser)) provider or resident manager maintains
resident funds, the ((spenser)) provider or resident manager
shall provide the resident or designated agent with a
complete accounting of funds and shall maintain appropriate
records for auditing purposes. ((Spensess)) Providers or
resident managers shall not commingle resident funds with
((spenser)) provider or resident manager funds;

((€h-Te)) (8) Retain and use personal possessions unless
doing so infringes upon the rights of other residents;

((¢83-Fe)) (9) Refuse to perform services for the
((spenser)) provider or resident manager;

((9-Fe)) (10) Complain about or recommend changes
in policies and services of the home to the ((spenser-andfer))
provider, resident manager, or to outside representatives free

from reprisal;

((8>-Fe)) (11) Participate in social, religious, and
community activities of the resident’s choice;

((8dH-Te)) (12) Have information contained in resident
health records kept confidential; '

((@2)-Te)) (13) Be given ((timely)) thirty days written
notice of changes in policies ((ard)), procedures, and fees;
and

((83)Fe)) (14) Receive the services outlined in the
service plan.

(15) Be free from financial exploitation. The provider,
resident manager, or relief caregiver shall not solicit, accept

or, receive money or property from a resident other than the

amount agreed to for services.

NEW SECTION

WAC 388-76-467 Advance directives. (1) A provider
or resident manager shall maintain written policies and
procedures concerning advance directives as specified under
WAC 388-81-017.

(2) A provider or resident manager shall provide written
information to a resident at the time of admission. The
written information shall explain the resident’s right to make
their own decision concerning medical care, including the
right to accept or refuse medical or surgical treatment and
the right to formulate advance directives. )

(3) A provider or resident manager shall document, in
the resident’s record, whether or not the resident has
executed an advance directive.

(4) If a resident comes into care with a previously
completed advance directive or completes one while in the
care of the provider or resident manager, the provider or
resident manager shall file a copy of the resident’s advance
directive in the resident’s record.

(5) A provider or resident manager shall assure that all
staff:

(a) Are informed of each advance directive completed
by their residents; and

(b) Understand how to proceed in accordance with each
resident’s directive.

(6) A provider or resident manager shall inform, in
writing, the resident or designated agent of the home’s policy
on following advance directives.

(7) The provider or resident manager shall contact their
local emergency services in the event of a resident
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emergency. This contact shall be made whether the
resident’s advance directive specifies code or no code or, the
resident’s physician orders a do not respond order. The
provider or resident manager shall include the requirement
to contact emergency services in their home policies.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-475 Service plan. (1) The department
shall develop the service plan for ((state-pay)) residents who
have been placed by the department. The ((spenser))
provider or resident manager shall follow the service plan in
providing services to the ((state-pay)) publicly- paid resident.

(2) The ((spenser)) provider or resident manager shall
develop the service plan in consultation with the resident and
resident’s family, if appropriate, for private pay residents.
The service plan shall include((s)), but is not limited to:

(a) Identification of resident’s needs related to personal
and special care and supervision;

(b) Description of how the service plan needs shall be
met;

(c) Identification of the person providing the services
and when the services are provided;

(d) Expected outcome description; and

(e) Updates entered when the ((client:s)) resident’s
condition changes.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-480 First aid. ((A®)) Each adult family

home ((spenser)) shall ((previde)) have current, readily
available first-aid supplies and a first-aid manual.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-490 Medication services. (1) A
provider or resident manager shall keep all medications
((shall-be-kept)) in locked storage or otherwise ((made))
shall make medications inaccessible to ((ether)) residents and
unauthorized persons.

(2) A provider or resident manager shall store all
medication ((shatl-bestered)) in the medication’s original
containers with the legible, original label. Medication
organizers may be used when they are filled by the resident,
pharmacist, nurse, a resident’s family member, or legal
guardian. Medication organizers shall carry a label which
clearly identifies the name of the resident, medications
included, and frequency of dosage.

(3) ((Spensers)) A provider or resident manager shall
assist the resident to self medicate only on the written
consent of the resident or other person having auathority to
approve medical care.

(4) Unless they are a licensed health professional, the
((spenser)) provider, resident manager, or relief caregiver
shall only assist the resident to self medicate by:

(a) Reminding the resident when it is time to take a

medication;
(b) Handing_the resident the medication container; and

(c) Opening the resident’s medication container.
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(5) A provider or resident manager shall keep a record
of all physician-prescribed medications the resident takes.

(6) A provider or resident manager shall properly
dispose of unused or expired medications.

(1) A resident may self-administer medications,
including injections. Medications, including injections, shall
be given only by:

(a) The resident’s relative;

(b) A licensed practical nurse (LPN) or registered nurse
(RN); or

(c) A physician.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments o existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 2319, filed
12/18/85)

WAC 388-76-500 Self-administration of medications.
Self-administration of medications by a resident shall be in
accordance with the following:

(1) The resident shall be ((atdeast)) capable of
administering ((his-or-hef)) their own medications properly
with minimal guidance and assistance. If a resident requires
minimal guidance or assistance, it shall be ((appropriately))
provided as outlined under WAC 388-76-490 (3), (4), and

[6)]

(2) A resident((*s)) able to self medicate may keep
medications in their own room if the medications ((shall-be))
are kept ((se-the-medications-are-not-available)) in locked
storage, inaccessible to other residents.

((63)There)) The provider shall ((be)) develop written
p011c1cs and procedures ((for-spensors—providing)) when

giving minimal guidance and assistance to residents with
medications. _The provider, resident manager, and staff shall
follow these policies and procedures when a resident requires
such guidance and assistance.

AMENDATORY SECTION (Amending Order 2934, filed
1716/90, effective 2/16/90)

WAC 388-76-520 Infection control, communicable
disease. (1) Persons with a communicable disease in an
infectious stage shall not provide care or supervision in an
adult family home.

(2) The provider or resident manager shall institute
appropriate infection control measures ((shal-be-iastituted))
when the resident or any household member has, or is
suspected of having, a communicable disease..

(3) Each ((spenser)) provider, resident manager, relief
caregiver, supportive assistance staff, and other adult person
residing in the adult family home having regular contact with
residents shall have a tuberculin skin test or chest x-ray.

(a) Persons whose TB skin test is positive (ten
millimeters or more induration) shall have a chest x-ray
within ninety days following the skin test. A person who
has tested positive shall provide proof of follow-up treatment
((shall-be-required)) when there is a positive chest x-ray.

(b) Routine periodic retesting or x-ray after the entry
testing is not required.

Proposed
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(c) An entry test shall not be required of persons whose
TB skin test has been documented as negative (less than ten
millimeters) nor shall routine periodic retesting or x-ray be
required.

(4) A record of skin test, x-ray results, or exemptions to
such shall be kept in the adult family home.

(5) A provider or resident manager shall use infection
control standards and educational material consistent with the
current curriculum for infection control as presented in the
department’s adult family home provider’s basic training and
the adult family home provider’s handbook.

(6) A provider or resident manager shall dispose of used
syringes, razor blades, and other sharp items in a manner
that will not jeopardize the health and safety of residents,
staff, and the public.

(a) The provider or resident manager shall ensure
disposals are placed in rigid containers, impervious to liquids
and penetration by puncture. These containers shall be such
that they cannot be opened either intentionally or
accidentally;

(b) The provider or resident manager shall use all
disposable and single-service supplies and equipment as
specified by the manufacturer.

AMENDATORY SECTION (Amending Order 2934, filed
1/16/90, effective 2/16/90)

WAC 388-76-530 Food services. (1) ((Spensess))
Providers shall ((serve)) assure that food ((meeting)) served
to the residents meets the nutritional needs of residents,
taking into consideration the resident’s:

(a) Age;

(b) Developmental and physical capabilities;

(¢) Caloric need;

(d) Cultural and ethnic background; and

(e) Any physical condition making food intake difficult.

To promote a social environment, residents and
((sponsesrs)) providers or resident managers shall be
encouraged to sit together at meal times. The same guality
of foods shall be made available to the ((resident-and-the
spoenser)) residents, providers, and resident manager taking
into account the considerations listed above unless a special
diet is prescribed.

(2) The department shall prohibit the use of raw milk
(@G

is-prehibited)).

(3) ((Spensors)) Providers shall serve nutrient
concentrates, supplements, and modified diets only on the
written approval of the resident’s physician.

(4) ((Spensers)) Providers shall provide a minimum of
three nutritious meals in each twenty-four-hour period. The
time interval between the evening meal and breakfast shall
be fourteen hours or less. ((Spensers)) Providers shall make
nutritious snacks reasonably available to residents between
residents’ meals.

(5) The provider or resident manager shall serve meals
in the home where the residents live. When meals are
prepared at a separate kitchen facility, the provider or
resident manager shall assure that the food is transported in
airtight containers to prevent contamination. The provider or
resident manager shall assure that the food is transported and
served at the appropriate and safe temperature.

Proposed

Washington State Register, Issue 92-17

(6) The provider or resident manager shall cover, date,
and properly store leftovers from meals.

(7) The provider shall process home-canned foods
according to the latest guidelines of the county cooperative

extension service.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 92-17-001
WITHDRAWAL OF PROPOSED RULES
HORSE RACING COMMISSION

[Filed August 5, 1992, 3:32 p.m.]

The Washington Horse Racing Commission hereby

withdraws proposed new WAC 260-56-065 filed with your
office on June 16, 1992, as part of WSR 92-13-087.

Will Bachofner

Executive Secretary

WSR 92-17-004
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

{Filed August 6, 1992, 1:00 p.m.]

The Department of Social and Health Services is

withdrawing the amendment of WAC 388-51-132 filed with

the Code Reviser’s Office under WSR 92-04-013 and
distributed in the 92-04 State Register.

Les James, Director

Administrative Services

WSR 92-17-011
PROPOSED RULES
DEPARTMENT OF HEALTH
{Filed August 7, 1992, 10:50 a.m.]

Original Notice.

Title of Rule: Optometry fee.

Purpose: Creates a fee for credentialing by
endorsement.

Statutory Authority for Adoption: RCW 43.70.250.

Statute Being Implemented: RCW 18.53.035.

Summary: Creates a fee for credentialing by
endorsement.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Judy Haenke, 1300 S.E.
Quince, P.O. Box 47868, Olympia, WA 98504-7868, (206)
753-4614.

Name of Proponent: Washington State Board of
Optometry Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Establishes a fee for credentialing.
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Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.,

Hearing Location: General Administration Auditorium,
11th and Columbia, Olympia, Washington 98504, on
September 22, 1992, at 1:45 p.m.

Submit Written Comments to: Ann Foster, Rules
Coordinator, 1300 S.E. Quince Street, P.O. Box 47902,
Olympia, WA 98504-7902, by September 18, 1992.

Date of Intended Adoption: September 29, 1992.

August 5, 1992
Kristine M. Gebbie
Secretary

AMENDATORY SECTION (Amending Order 246, filed
2/26/92, effective 3/28/92)

WAC 246-851-990 Optometry fees. The following
fees shall be charged by the professional licensing division
of the department of health:

Title of Fee Fee
Application - - Nonrefundable $100.00
Examination/initial license 250.00
Reexamination/initial license 250.00
Credentialing by endorsement 400.00
Temporary permit 50.00
Out-of-state seminar 100.00
License renewal 160.00
Late renewal 45.00
Duplicate license 15.00
Certification 25.00

WSR 92-17-012
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed August 7, 1992, 10:50 a.m.]

The Department of Social and Health Services is

withdrawing WAC 388-29-005, 388-33-377, 388-33-379, and

388-33-389 filed as a proposal with the Office of the Code

Reviser under WSR 92-11-002. This project was filed as
continuances under WSR 92-14-050 and 92-15-059.

Les James, Director

Administrative Services

WSR 92-17-013
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed August 7, 1992, 10:52 a.m.]

Original Notice.
Title of Rule: WAC 388-81-038 Medical services
request.

WSR 92-17-011

Purpose: Changes the days to decide to pend a request
for medical services from five to fifteen days.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Extends the legal limit of days that medical
assistance administration can decide to pend a request for
medical services from five to fifteen days.

Reasons Supporting Proposal: To extend to the legal
limit the number of days that MAA can decide to pend a
request for medical services.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bobbe Andersen, Medical
Assistance Administration, 753-0529.

Name of Proponent: [Department of Social and Health
Services], governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, TELEFAX 664-0118
or SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 24, 1992,

' August 7, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3309, filed
1/15/92, effective 2/15/92)

WAC 388-81-038 Medical services request. (1) The
department shall evaluate the request for medical services
((tisted—WALC-388-86-005)) described under chapter 388-
86 WAC.

(2) The department shall base a decision to approve or
deny a service on obtainable evidence that establishes
whether the service is "medically necessary” as defined
under WAC 388-80-005.

(a) In each case, the department shall make an
individualized decision whether a requested service is
"medically necessary.” A decision that a requested service
is not "medically necessary" shall be based only on
information contained in the ((recipient’s)) client’s file.

(b) The evidence must be sufficient to determine that
the requested service is or is not "medically necessary,” and
may include:

(i) A physiological description of the disease, injury,
impairment, or other ailment;

(ii) Pertinent laboratory findings;

(ii1) X-ray reports;

(iv) Patient profiles; and

(v) Other objective medical information, including but
not limited to medically acceptable clinical findings and
diagnoses resulting from physical or mental examinations.

Proposed
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(3) In deciding to approve or deny a durable medical
equipment or prosthetic device request, the department shall
give substantial weight to objective medical information, and
conclusions based thereon, from an examining physician
responsible for the ((reeipient’s)) client’s diagnosis or
treatment or both when:

(a) There is an uncontradicted and adequately
substantiated conclusion of an examining physician that the
requested service is "medically necessary," the department
shall accept the examining physician’s conclusion unless the
department presents ((ir)) specific detail reasons for rejecting
that conclusion that are consistent with sound medical
practice and supported by objective medlca] information in
the ((reeipient’s)) client’s file; or

(b) Two or more examining physicians provide
conflicting medical information on conclusions about
whether the requested durable medical equipment or a
prosthetic device is "medically necessary,” the department
may conclude the durable medical equipment or a prosthetic
device is not "medically necessary” only if the department
enumerates specific reasons for its conclusion that are
supported by objective medical information in the
((recipient’s)) client’s file.

(4) The department shall deny a requested service when
the service is:

(a) Not medically necessary as defined under WAC 388-
80-005;

(b) Generally regarded by the medical profession as
experimental in nature or as unacceptable treatment, unless
the ((reeipient)) client demonstrates through sufficient
objective clinical evidence the existence of particular
circumstances rendering the requested service medically
necessary; or

(c) Not a covered medical service.

(5) The department shall:

(a) Approve or deny all requests for medical services
within fifteen days of the receipt of the request; or

(b) Return a request to the requesting provider when the
information submitted is insufficient for a determination of
medically necessary and the requested service is a covered
medical service. The department shall make a request for
justifying additional information from the requesting provider
within ((five-werking)) fifteen calendar days of the original
receipt. If additional information is:

(i) Not received by the department within thirty days of
the date requested, then the department shall deny the
original request within five days after the thirty-day period
on the basis of insufficient justification of medical necessity;

(ii) Received by the department, the department shall
make a final determination on the request within five
working days of the receipt of the additional information.

(c) Send to the client a copy of the request ((te-the
reeipient)) for additional information justifying medical
necessity for durable medical equipment or a prosthetic
device.

(6) When the department denies a request for medical
services, including all or part of a requested service((s)), the
department shall, within five working days of the decision,
give the ((reeipient)) client and the provider written notice of
the denial. The notice shall state:

Proposed
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(a) The WAC references used as a basis for the decision;

(b) A summary statement of the specific facts the
department relied upon for the decision;

(c) An explanation of the reasons for denial, including
the reasons why the specific facts relied on did not meet the
requirements for approval;

(d) When required by subsection (3) of this section, a
specific statement of reasons and their supporting facts for
rejecting any medical information or conclusions of an
examining physician;

(e) The ((feelpieﬁ{—s)) client’s right to a faJr hearing if
the request is made within ninety days of receipt of the
denial((-—with-the));

(f) The instructions on how to request the hearing;

((65)) () The ((recipient)) client may be represented at
the hearing by legal counsel or other representative;

((¢e)-TFhat)) (h) The community service office (CSO)

shall furnish the ((reeipient)) client, upon the ((reeipients))
client’s request, the name and address ((ef)) of the nearest

legal services office; and

((1)) (i) If a fair hearing is requested, a medical
assessment from other than the person involved in making
the original decision may be obtained at the department’s
expense.

WSR 92-17-014
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
{Filed August 7, 1992, 10:54 a.m.]

Original Notice.

Title of Rule: WAC 388-95-320 Eligibility
determination—Institutional and 388-95-400 Eligibility
determination—Medically needy.

Purpose: Allows the determination of eligibility for
institutional clients whose countable income and resources
are less than the nursing facilities private rate plus verifiable
recurring medical expenses.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: The department shall find an
institutionalized client eligible when countable income and
resources are less than the private rate plus recurring medical
expenses.

Reasons Supporting Proposal: Allows the department
to determine clients eligible when income and resources are
less than the nursing facility private rate.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.
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Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118,
SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 24, 1992.

August 7, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3134, filed
4/9/91, effective 5/10/91)

WAC 388-95-320 Eligibility determination—
Institutional. (1) The department shall find a person
residing in or expected to reside in a Medicaid-approved
medical facility for at least thirty consecutive days eligible
for institutional care, if the person:

(a) Is Title XVI-related with gross income ((at-er-below

three-hundred percentof-the SST federal-benefitamount
payable-undes .S:.EHB‘.' 115“ (b)h)-of the ]SEEHH S]EEH;*B #iet

’

. . - is):

(i) Equal to or less than three hundred percent of SSI
federal benefit amount, the department shall determine a
person’s eligibility under the categorically needy program;
and

(ii) Greater than three hundred percent of SSI federal
benefit amount, the department shall determine a person’s
eligibility under the limited casualty program-medically
needy program as determined under WAC 388-95-400((;)).

(b) Does not have nonexcluded resources under WAC
388-95-380 and 388-95-395, greater than the limitations
under WAC 388-95-390 or 388-95-400(2); and

(¢) Is not subject to a period of ineligibility for
transferring of resources under WAC 388-95-395.

(2) The department shall allocate ((reeipient’s)) a
client’s income and resources as described under WAC 388-
95-360.

(3) When both spouses are institutionalized, the
department shall determine eligibility of each spouse
individually.

(4) Persons residing or expected to re81de in a Medicaid-
approved medical facility less than thirty consecutive days
shall have the person’s eligibility determined as for a
noninstitutionalized person.

(5) Effective January 1, 1991, for an institutionalized
person twenty years of age or under, the department shall
not consider the income and resources of the parents
available unless the income and resources are actually
contributed.

(6) The department shall not consider a person’s transfer
between institutions as a change in institutional status.

(7) For the effect of a social absence from an
institutional living arrangement, see WAC 388-88-115.
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AMENDATORY SECTION (Amending Order 2949, filed
3/1/90, effective 4/1/90)

WAC 388-95-400 Medically needy—Eligibility
determination—Institutional. (1) The department shall
consider a person((s)) institutionalized when the person((s))
resides in or ((are)) is expected to reside in a medical facility
for thirty consecutive days or more.

(a) The department shall determine:

(i) A SSI/SSP-related person((s)) in a medical ((fasilities
are)) facility as medically needy ((if)) when the person’s
gross income exceeds three hundred percent of the SSI
benefit amount (SSI cap)((-));_and

(ii) An AFDC or FIP-related client ((sorEIR
enrollees)) in a medical ((faeilities-are)) facility is medically
needy ((i)) when countable income exceeds the one—person
AFDC or FIP grant standard.

(b) The department shall determine an applicant((s)) for
the medically needy program mehglble when countable
income is more than the private nursing home rate plus
verifiable recurring medical expenses.

(c) The department shall determine countable income of
a medically needy ((applicant)) client residing in a nursing
((heme)) facility by deducting the following amounts from
gross income:

(i) Amounts that would be deducted in determining
eligibility for AFDC, FIP, or SSIVSSP((:)); and

(ii) Previously incurred medical expenses not subject to
third-party payment and which are the current liability of the
((applicant)) client.

(d) The department shall determine a client eligible for
nursmg ((heme-residents-eligible)) facility care when the

msmg—heme—res*dem—s)) client’s countable income ((is))

and amount of resources in excess of the amount in WAC
388-95-390 are less than the department’s contracted rate
plus verifiable recurring medical expenses. These residents
shall:

(i) Participate in the cost of nursing home care per
WAC 388-95-360 for post-eligibility allocation of income;
and

(ii) Be certified for three or six months at the client’s
option.

(e) The department shall determine ((applicants—with))

a_client eligible for nursing facility care when the client’s
countable income and the amount of resources in excess of
the amount in WAC 388-95-390 are:

(i) Less than the private nursing home rate plus
recurring medical expenses((s)); but

(ii) More than the department’s contracted rate eligible

for nursing ((heme)) facility care. ((These-reeipients))
(f) The client shall:

(i) Participate in the cost of ((their)) nursing home care.
See WAC 388-95-360 for post-eligibility allocation of
income;

(ii) Spenddown all income remaining after allocating
income to the department’s contracted rate to be eligible for
nonnursing ((heme)) facility medical care. Medical assistance
shall be certified for noninstitutional eligibility only after
spenddown has been met; and

(iii) Be certified for nursing ((heme)) facility care on a
three-or six-month basis, at the client’s option. Spenddown
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of a person’s nonnursing home medical expenses shall be on
a three-or six-month basis.

(B Fortheeffectofasocialabsencefroman

LN .. , i)

(g) ((A)) The department shall not consider a person’s
transfer between institutions ((shall-net)) as a change in
institutional status.

(h) The department shall consider a social absence from
an institutional living arrangement, as in WAC 388-88-115.

Washington State Register, Issue 92-17

Submit Written Comments to: Linda McCue, Program
Manager, P.O. Box 47867, Olympia, WA 98504-7867, by
September 15, 1992.

Date of Intended Adoption: September 25, 1992.

July 20, 1992
Linda McCue
Program Manager

AMENDATORY SECTION (Amending Order PL 382

(2) The department shall use other SSI financial criteria
for consideration of resources as defined in WAC 388-95-
380 and 388-95-390.

WSR 92-17-019
PROPOSED RULES
DEPARTMENT OF HEALTH
(Dental Disciplinary Board)
[Filed August 7, 1992, 1:53 p.m.}

Original Notice.
Title of Rule: Rules related to delegation of duties to

.dental hygienists, amending WAC 246-816-240 Acts that

may be performed by licensed dental hygienists under
general supervision and 246-816-250 Acts that may be
performed by licensed dental hygienists under close
supervision.

Purpose: To amend rules contained in chapter 246-816
WAC.

Statutory Authority for Adoption: RCW 18.32.640.

Statute Being Implemented: RCW 18.32.640.

Summary: The purpose of the amendment is to delete
the placement of sealants from close supervision and add the
placement of sealants to general supervision.

Reasons Supporting Proposal: The current rule
concerning the placement of sealants by licensed dental
hygienists needs to be updated.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Linda McCue, 1300 S.E.
Quince Street, P.O. Box 47867, (206) 753-1150.

Name of Proponent: Dental Disciplinary Board,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Rules related to delegation of duties to dental
hygienists, delete the placement of sealants under close
supervision of a licensed dentist and add the placement of
sealants to general supervision of a licensed dentist,
amending WAC 246-816-240 and 246-816-250 will provide
better access to public health.

Proposal Changes the Following Existing Rules: Delete
the placement of sealants from close supervision duties and
add to general supervision of duties.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: WestCoast SeaTac Hotel, Cascade
Room, 18220 Pacific Highway South, Seattle, WA 98188, on
September 25, 1992, at 1:30 p.m.

Proposed

[106B], filed 8/18/81 [12/27/90])

WAC 246-816-240 Acts that may be performed by
licensed dental hygienists under general supervision. A
dentist may allow a dental hygienist duly licensed pursuant
to the provisions of chapter 18.29 RCW to perform the
following acts under the dentist’s general supervision:

(1) Oral inspection and measuring of periodontal
pockets, with no diagnosis.

(2) Patient education in oral hygiene.

(3) Take intra-oral and extra-oral radiographs.

(4) Apply topical preventive or prophylactic agents.

(5) Polish and smooth restorations.

(6) Oral prophylaxis and removal of deposits and stains
from the surfaces of the teeth.

(7) Record health histories.

(8) Take and record blood pressure and vital signs.

(9) Perform sub-gingival and supra-gingival scaling.

(10) Perform root planing.

(11) Apply sealants.

[Statutory Authority: RCW 18.32.640. 91-02-048 (Order
106B), recodified as § 246-816-240, filed 12/27/90, effective
1/31/91; 81-17-054 (Order PL 382), § 308-38-140, filed
8/18/81.]

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending Order PL 382

[243B], filed 8/18/81 [2/7/92])

WAC 246-816-250 Acts that may be performed by
licensed dental hygienists under close supervision. In
addition to the acts performed under WAC 246-816-220, a
dentist may allow a dental hygienist duly licensed pursuant
to the provisions of chapter 18.29 RCW to perform the
following acts under the dentist’s close supervision:

(1) Perform soft-tissue curettage.

(2) Give injections of a local anesthetic.

(3) Place restorations into the cavity prepared by the
dentist, and thereafter could carve, contour, and adjust
contacts and occlusion of the restoration.

(4) Administer nitrous oxide analgesia.

((653-Apply-sealanis:))

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.
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WSR 92-17-029
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed August 12, 1992, 1:12 p.m.]

Continuance of WSR 92-05-017.

Title of Rule: Amending WAC 458-20-229 Refunds.

Purpose: To implement chapter 142, Laws of 1991 with
respect to interest on refunds and to clarify period open for
refund as the result of a waiver of statute of limitations.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: Chapter 82.32 RCW.

Summary: Chapter 142, Laws of 1991 provides for
interest on refunds to be a variable rate for taxes paid after
January 1, 1992. The statute of limitations is extended
during the period covered by a statute of limitations waiver.

Name of Agency Personnel Responsible for Drafting
and Implementation: Les Jaster, 711 Capitol Way, #205,
Olympia, (206) 586-7150; and Enforcement: Russ Brubaker,
711 Capitol Way, #303, Olympia, (206) 586-0257.

Name of Proponent: Department of Revenue,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule explains the procedures taxpayers should
follow in requesting refunds of tax overpayments. The rule
indicates the statute of limitations for refunds. Language
which was proposed dealing with refunds resulting from
successful challenges on constitutional grounds has been
removed.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

The Department of Revenue has reviewed administrative
provisions contained in this rule in order to lessen the
economic impact on small businesses. A small business
economic impact statement is not required for the following
reason(s): The rule requires no additional recordkeeping or
reporting and has no identifiable administrative economic
impact on small businesses.

Hearing Location: Evergreen Plaza Building, 2nd Floor
Conference Room, 711 Capitol Way South, Olympia, WA,
on October 1, 1992, at 10:00 a.m.

Submit Written Comments to: Les Jaster, Rules
Coordinator, Department of Revenue, P.O. Box 47458, FAX
No. (206) 586-7603, Olympia, WA 98504-7458, by October
1, 1992.

Date of Intended Adoption: October 8, 1992,

August 11, 1992
Russell W. Brubaker
Legislative and Policy Manager

AMENDATORY SECTION (Amending Order ET 83-1,

filed 3/30/83)
WAC 458-20-229 Refunds. ((Mfupon-written

WSR 92-17-029

interest-paid:)) (1) INTRODUCTION. If it is (ietermined by

the department that taxes have been overpaid within a period
that is within the statute of limitations for refund, the excess
amount paid shall be credited to the taxpayer’s account or
refunded to the taxpaver, at the taxpayer’s option. This
section explains the procedures to be followed by taxpayers
in_requesting refunds for overpayment of taxes. It also
explains the procedures which will be followed by the
department under various refund situations. It indicates the
statutory period for refunds and the interest rate which
applies to those refunds.

(2) STATUTE OF LIMITATIONS FOR REFUNDS.
No refund or credit generally may be made for taxes,
penalties, or interest paid more than four years prior to the
beginning of the calendar year in which a refund application
is made or examination of records by the department is
completed. RCW 82.32.050 provides that tax assessments
for additional taxes due may be made more than four years
after the close of the tax year where a taxpayer has executed
a written waiver of such limitation. Refer to WAC 458-20-
230 for the circumstances under which the department may
request a taxpayer complete a statute of limitations waiver.
Chapter 169, Laws of 1992, provides that the period for
refunds or credits shall be extended to include the years
covered by a waiver where the overpayment is discovered by

Proposed
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the department of revenue. Taxpayers may also apply for

Washington State Register, Issue 92-17

department’s audit division to request a reexamination of the

refunds for years covered by the waiver if the refund

appropriate records and petition for a refund of overpaid

application is made prior to the expiration of the waiver

amounts. The statute of limitations will be determined based

period.
(3) REFUND REQUESTS. Refunds are initiated in the

following ways:
(a) Refunds may be initiated by the department as the

on the date the assessment was paid for an adjustment of
taxes assessed in the audit. For taxes paid through the filing
of combined excise tax returns by the taxpayer, the statute
of limitations will be based on the date the taxes were paid

result of an examination of a taxpaver’s records or tax

without regard to when the audit was completed or the

returns. When the department audits the taxpayer’s records

and determines the taxpayer has overpaid its taxes, penalties,
or interest, the department will issue a refund or a credit, at

assessment was issued.
(iv) The taxpayer’s records are audited by the
department and a tax assessment is issued. The taxpayer

the taxpayer’s option.
(b) Requests for refunds may be initiated by the

disagrees with the assessment based on a legal interpretation,
but elects to pay the assessment to stop further interest from

taxpayer. Refund requests should generally be made to the
division of the department to which payment of the tax was

accruing. The taxpayer may either challenge the validity of
the tax assessment through the courts or may appeal to the

originally made. However, if the taxpayer believes that the

department. (See WAC 458-20-100 and RCW 82.32.180.)

tax overpayment is the result of a difference of legal opinion
with the department as to the taxability of a transaction, the

(c) Refunds will be made as required by decisions of
any court of competent jurisdiction when the-decision of the

taxpayer may appeal to the department as provided in WAC
458-20-100 or directly to the Thurston County superior

court is not being appealed. The department will not require
that consumers obtain a refund of retail sales tax directly

court. The department may grant a refund or credit with the

from the seller if the refund results from an action of the

amount qualified as being subject to future verification or

courts and it would be unreasonable and an undue burden on

examination of the taxpayer’s records. If it is later

the person seeking the refund to obtain the refund from the

determined that the refund or credit exceeded the amount

seller. In this case the department may make the refunds

properly due the taxpayer, an assessment may be issued to

directly to the claimant.

recover the excess amount, provided the assessment is made
within four years of the close of the tax year in which the

(i) In these situations the department may use the public
media to attempt to notify all persons who may be entitled

taxes were due. The following are examples of refunds

to refunds.

initiated by a taxpayer:
(i) A taxpayer discovers that the June combined excise

(ii) Forms for applications for refunds for these
situations will be available either by mail or at the

tax return of the prior year was prepared using incorrect

department’s offices and the claimant will need to file an

figures which overstated its sales resulting in an

application for refund. The application will request the

overpayment of tax. The taxpayer may file an amended tax

appropriate information needed to identify the claimant, item

return which will be treated as a petition for refund of the

purchased, amount of sales tax to be refunded, and the seller.

amounts overpaid on the original tax return. This request

The department may at its discretion request additional

should be addressed to the department of revenue’s taxpayer

documentation which the claimant could reasonably be

account administration division - refund section. The

expected to retain, based on the particular circumstances and

department will review the request and may take whatever

value of the transaction. Such refund requests shall be

action it considers appropriate under the circumstances to

approved or denied within thirty days after all documentation

verify the overpayment. (Requests for refunds of taxes other
than excise taxes should be made to the division of the

has been submitted by the claimant and legal questions have
been resolved. If approved for refund, such refunds shall be

department to which the original payment was made.)
(i1) A customer of a seller pays retail sales tax on a

made within sixty days after all documentation has been
submitted.

transaction which the customer later believes was not
taxable. The customer should request a refund or credit

(4) PROMPT REFUNDS. Taxpayers may expect
refund requests to be processed promptly by the department.

directly from the seller from whom the purchase was made.

Refunds can generally be processed faster if the taxpayer

After the seller has determined the tax was not due and has

provides the following information at the time a refund

issued a refund or credit to the customer, the seller may

application is made:

request a refund or credit from the department. If the seller
from whom the purchase was made is no longer engaged in

(a) The taxpayer should include its registration number
on all documents.

business, the customer may request a sales tax refund
directly from the department. The customer’s request should

(b) The taxpavyer should include the telephone number
and name of the person the department should contact in

be addressed to the department of revenue’s taxpayer

case the department needs additional information or has

account administration division - refund section.
(iii) The department completes an audit of the
taxpayer’s records relating to taxes reported on combined

questions.
(c) The taxpayer should include a detailed description or

explanation of the claimed overpayment.

excise tax returns and a tax assessment is issued. After the
assessment is paid, but within the statute of limitations for
refund, the taxpayer locates additional records which would

(d) Amended tax returns or worksheets should be
attached to the refund application and clearly identify the tax
reporting periods involved.

have reduced the tax liability if these records had been
available in the audit. The taxpayer should contact the

(e) If the refund request involves a situation where a
seller has refunded retail sales tax to a customer and the

Proposed
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seller is now seeking arefund of the tax from the
department, proof of refund to the customer should be
attached.

() Refund requests generally require verification by the
department through a review of specific records of the
taxpayer which have a bearing on the refund request. If the
refund request relates to a year for which the statute of
limitations will expire within a short period, the refund
would generally not be made until verification is complete.
The department may be able to more promptly issue a refund
by delaying the verification until it is more convenient to the
taxpayer and/or the department if the taxpayer will complete
a statute of limitations waiver. It will be solely at the
department’s option to request a waiver. Under these
specific circumstances, any assessment for taxes which
would otherwise be bevond the statute of limitations will be
restricted to those found to have been refunded in error.

(5) INTEREST ON REFUNDS. Interest will be
allowed on credits or refunds.

(a) Interest is paid at the rate of three percent per annum
for refunds of taxes or penalties which were paid by the
taxpayer prior to January 1, 1992.

For example, assume the taxpayer overpaid its taxes in
December 1989. The overpayment is discovered in 1993
and a refund is issued on June 30, 1993. Interest will be
allowed on the overpayment at three percent per annum.

(b) For amounts overpaid by a taxpayer after December
31, 1991, the rate of interest on refunds and credits is the
rate as computed for assessments, less one percentage point.
The assessment interest rate is the average of the federal
short-term rate as defined in 26 U.S.C. Sec. 1274(d) plus
two percentage points. Refer to WAC 458-20-228 for a
discussion of how this interest rate is determined.

(6) OFFSETTING OVERPAYMENTS AGAINST
DEFICIENCIES. The department may offset tax
deficiencies against overpayments for the same legal entity.
However, a potential tax deficiency which is yet to be
determined will not be reason to delay the processing of an
overpayment where an overpayment has been conclusively
determined. The following are examples of this:

(a) The taxpayer’s records are audited for the period
1988 through 1991. The audit disclosed underpayments in
1989 and overpayments in 1991. The tax deficiencies in
1989 will be offset against the tax overpayments of 1991 to
determine if a refund is owed the taxpaver or if the taxpayer
owes additional amounts.

(b) The department has determined that the taxpayer has
overpaid its real estate excise tax in 1991. The department

believes that the taxpayer may owe additional] B&O taxes, -

but this has vet to be established. The department will not
delay the processing of the refund of the real estate excise
tax while it proceeds with scheduling and performing an
audit for the B&O taxes.

(c) The department simultaneously performed a timber
tax audit and a B&O tax audit of a taxpaver. The
department determined that the taxpayer underpaid its B&O
tax and overpaid its timber tax. Separate assessments were
issued on the same date, one showing additional taxes due
and the other overpayments, The department may offset the
overpayment against the tax deficiency assessment since both
the underpayment and overpayment have been established.

WSR 92-17-029

WSR 92-17-031
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed August 12, 1992, 4:43 p.m.}

Original Notice.

Title of Rule: WAC 388-29-001 Definitions and 388-
29-100 Standards of assistance—Basic requirements.

Purpose: The need standards for basic requirements are
reviewed/updated annually. Date intended to adopt:
September 1, 1992.

Statutory Authority for Adoption: RCW 74.04.770.

Statute Being Implemented: RCW 74.04.770.

Summary: Increase need standards for all grant
programs. Definitions of "household maintenance" redefined
and "energy costs” added to conform with 1991 Cost of
Living Study. The change in definition will not change
eligibility for supplied shelter or full grant standards.

Reasons Supporting Proposal: Cost of Living in 1991
for Low-Income Families in Washington State report
provided information on how much income low-income
families need to maintain a minimum but adequate standard
of living. This study was used to develop the increase in
need standards effective September 1, 1992. The need
standards are reviewed/updated annually.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dave Monfort, Division
of Income Assistance, 5-8304.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118 or
SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 23, 1992,

August 12, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3379, filed
5/5/92, effective 7/1/92)

WAC 388-29-001 Definitions. (1) "Assistance unit"
means a person or group of persons required to be included
together when determining eligibility for an assistance
program. Once eligibility for an assistance program is

Proposed
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established, the assistance unit is the person or group of
persons included together under that one assistance program.

(2) "Board and room" means a living arrangement in
which a person purchases food, shelter, and household
maintenance requirements from one vendor.

(3) "Boarding home" means any place where one or
more persons purchase food, shelter, and household
maintenance requirements from one vendor.

(4) "Consolidated standards of need" means combining
individual requirement amounts into a single dollar value.

(5) "Energy costs" means space heat, lighting, water
heating, and other household energy consumption.

((6))) (6) "Household maintenance and operations"
means the ((requirements—for-space-heating—water-heating;

pickup;-sewage-disposal.—and—water)) maintenance of such
items as household supplies, housewares, and linens and
operation of such items as sewing supplies, household
management, laundry, banking, and telephone.

((¢6))) (1) "Life estate" means the right to use property
for the duration of a specific person’s lifetime.

(D)) (8) "Maximum”" means no incremental increase
in the payment standard for additional members of an
assistance unit beyond a designated size.

(%)) (9) "Medical institution" means an institution
where professional personnel provide medical, nursing, or
convalescent care.

((99) (10) "Need" means the difference between the
payment standard and the applicant’s or recipient’s available
income, if any.

(é9)) (11) "Payment standard" means the amount to
which the applicant’s or recipient’s available income and
resources are compared in determining financial eligibility.

(@) (12) "Rateable reduction” means the percentage
difference between the need standard and the payment
standard.

((d2))) (13) "Requirement” means an item or service
recognized by the department as essential to the welfare of
a person.

(a) "Additional requirement” means a requirement which
is essential to some clients under specified conditions.

(b) "Basic requirements” means food, clothing, shelter,
energy costs, transportation, household maintenance and
operations, personal maintenance, and necessary incidentals.

((433)) (14) "Residing in own home" means a living
arrangement not involving boarding and rooming or care in
a hospital, nursing home, or another institution.

(15) "Standards of need" or "need standard" means the
income required by an applicant or recipient to maintain a
minimum and adequate level of living.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3236, filed
8/20/91, effective 9/20/91)

WAC 388-29-100 Standards of assistance—Basic
requirements. (1) The statewide monthly need standard for
basic requirements shall be: ‘

Proposed
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(a) A household with an obligation to pay shelter costs
effective September 1, ((1594)) 1992.

Treat a household residing in a lower income housing
project, assisted under the United States Housing Act of
1937 or Section 236 of the National Housing Act, as a renter
if the household member makes a utility payment in lieu of
a rental payment.

This need standard includes recipients owning,
purchasing, or renting their home.

Effective April 23, 1990, this need standard includes a
homeless family or person:

(i) Lacking a fixed, regular, and adequate nighttime
residence;

(ii) Residing in a public or privately operated shelter
designed to provide temporary living accommodations; or

(iii) Provided temporary lodging through a public or
privately funded emergency shelter program.

Recipients Need
in Household Standard

1 $ ((648)) 718
((820)) 909
(((644)) 1,125
(+194)) 1,323
((3#9)) 1,524
((3+560)) 1,730
((3-862)) 1,998
((F995)) 2211
((2:190)) 2,428
((2:380)) 2,639

(b) A household with shelter provided at no cost
effective September 1, ((1994)) 1992, except as described
under subsection (1)(a) of this section.

The monthly standard for a client with shelter provided
at no cost includes requirements for food, clothing, energy
costs, personal maintenance and necessary incidentals,
household maintenance and operations, and transportation.

VOOV P WN

10 or more

Recipients Need
in Household Standard
1 $ ((395) 4371
2 ((360)) 3554
3 ((648)) 686
4 ((#28)) 807
5 ((838)) 929
6 ((9s1) 1,055
7 ((5099) 1,218
8 ((3:2+6)) 1,348
9 ((3:335)) 1,481
10 or more ((H451) 1,609

(2) One hundred eighty-five percent of the statewide
monthly need standard for basic requirements is:

(a) A household with shelter costs effective September
1, (1999)) 1992.

Recipients 185% of
in Household Need Standard
1 $ ((:19%)) 1,328
2 ((519) 1,681
3 ((1:875)) 2,081
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((2208)) 2,447
((%543)) 2,819
((2:886)) 3,200
((3:333)) 3,696
((3:699)) 4,090
((4:054)) 4,491

(4:403)) 4,882

(b) A household with shelter provided at no cost
effective September 1, ((3994)) 1992.

Recipients 185% of
in Household Need Standard

1 $ ((#30)) 808

((925)) 1.024
((343)) 1,269
((3:346)) 1,492
((330)) 1,718
((#59) 1,951
((2:033)) 2,253
((2:249)) 2,493
((2:469)) 2,739
((Z:684)) 2,976

(3) The statewide monthly payment standard shall be:

(a) Payment standard for a household with an obligation
to pay shelter costs effective January 1, 1991.

Treat a household residing in a lower income housing
project, assisted under the United States Housing Act of
1937 or Section 236 of the National Housing Act, as a renter
if the household member makes a utility payment in lieu of
a rental payment.

This payment standard includes recipients owning,
purchasing, or renting their home.

Effective April 23, 1990, this payment standard includes
a homeless family or person:

(i) Lacking a fixed, regular, and adequate nighttime
residence;

(ii) Residing in a public or privately operated shelter
designed to provide temporary living accommodations; or

(iii) Provided temporary lodging through a public or
privately funded emergency shelter program.

Voo~ b

10 or more

Voo WnbdhWwWN

10 or more

Recipients Payment
in Household Standard
1 $ 339

2 428

3 531

4 624

5 719

6 817

7 943

8 1,044

9 1,146

10 or more 1,246

(b) Payment standard for a household with shelter
provided at no cost effective January 1, 1991, except as
described under subsection (3)(a) of this section.

The monthly payment standard for a client with shelter
provided at no cost includes requirements for food, clothing,
energy costs, personal maintenance and necessary
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incidentals, transportation, and household maintenance and
operations.

Recipients
in Household

Payment
Standard

1 $ 206
261
323
380
438
497
574
635
698
10 or more 758

Voo~ WN

WSR 92-17-032
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed August 12, 1992, 4:45 p.m.]

Original Notice.

Title of Rule: WAC 388-320-100 Public records
available, 388-320-132 Preserving requested records, and
388-320-220 Exemptions to public records disclosure.

Purpose: Allows the Department of Social and Health
Services disclosure rules to comply with changes to the
Disclosure Act made by ESHB 2876 (1992 legislative
session).

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Amends the rule setting time limits for the
agency to respond to a request for disclosure. New rule
requiring nondestruction of a record that has been requested.
Amends the list of exempt records.

Reasons Supporting Proposal: The changes in the
department’s public disclosure rules are necessary to comply
with ESHB 2876 (1992 legislative session).

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David L. Henry, Office
of Appeals, 753-3898.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See

above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118 or
SCAN 366-0118, by September 22, 1992.

Proposed

PROPOSED
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Date of Intended Adoption: September 23, 1992.
August 12, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3300, filed
11/27/91, effective 12/28/91)

WAC 388-320-100 Public records available. (1) All
public records of the department are available for disclosure
except as otherwise provided by law,

(2) The department shall ((take-the-mostreasonably
timely-pessible-action-en)) respond promptly to requests for
disclosure. Within five business days of receiving a public
record request, the department will respond by:

(a) Providing the record;

(b) Acknowledging that the department has received the
request and providing a reasonable estimate of the time the

department will require to respond to the request; or
(c) Denying the public record request.

(3) Additional time for the department to respond to a
request may be based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(¢) Notify third persons or agencies affected by the
request; or

(d) Determine whether any of the information requested
is exempt and that a denial should be made as to all or part

of the request.
(4) In acknowledging receipt of a public record request

that is unclear, the department may ask the requestor to
clarify what information the requestor is seeking. If the
requestor fails to clarify the request, the department need not
respond to it.

(5)(a) If the department does not respond in writing
within ((ten)) five working days of receipt of the request for
disclosure, the person seeking disclosure shall be entitled to;

(i) Consider the request denied; and

(ii) Petition the public records officer under WAC 388-
320-210.

(b) If the department responds within five working days
acknowledging receipt of the request and providing an
estimate of the time required to respond to the request, and
the requestor feels the amount of time stated is not
reasonable, the person seeking disclosure shall be entitled to:

(i) Consider the request denied; and

(ii) Petition the public records officer under WAC 388-
320-210.

NEW SECTION

WAC 388-320-132 Preserving requested records. If
a public record request is.made at a time when such record
exists but is scheduled for destruction in the near future, the
department shall retain possession of the record, and may not
destroy or erase the record until the request is resolved.

Proposed
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AMENDATORY SECTION (Amending Order 3300, filed
11/27/91, effective 12/28/91)

WAC 388-320-220 Exemptions to public records
disclosure, Nondisclosable department records exempted by

law include:

(1) Personal information in any file maintained for
clients of public institutions or welfare recipients, to the
extent required by RCW 42.17.310 (1)(a)((:));

(2) Information regarding applicants and recipients of
public assistance to the extent required by RCW

74.04.060((F—Hewever-disclosure-may-be-made-to-the
chient-or-the-client srepresentative-except-as-otherwise
prohibited-by-law)) and/or 42.17.320 (1)(a);

(3) Vocational rehabilitation records to the extent
required by 34 C.F.R. 361.49;

(4) Juvenile justice or juvenile care records to the extent
required by chapter 13.50 RCW;

((Men#e—jus&ee—eweﬂﬂe-eameeerds—tH;e-e*tem
)

(5) Alcohol and drug abuse patient records to the extent
required by 42 C.F.R. chapter 1 part IT or other federal law
and regulations;

(6) Records concerning applicants or recipients of
support enforcement activities to the extent required by 45
C.F.R. 302.18 or RCW 26.23.120;

(7) Office of support enforcement information regarding
location of parents to the extent required by RCW 74.20.280;

(8) Adoption and voluntary termination of parent-child
relationship records to the extent required by chapter 26.32
RCW and financial information received from adoptive
parents to the extent required by RCW 74.13.121;

(9) Mental illness and inebriacy records to the extent
required by RCW 71.05.390;

(10) The central registry of reported cases of child abuse
or abuse of developmentally disabled persons to the extent
required by RCW 26.44.070;

(11) Records of patients and inmates of state institutions
to the extent required by RCW 72.01.290;

(12) Nursing home records to the extent required by
RCW 18.51.190, 70.124.010, and 74.46.820;

(13) Records maintained by rape crisis centers to the
extent required by RCW 70.125.065;

(14) Competitive contract procurement instruments, such
as a request for proposals or an invitation for bids, prior to
the release to potential bidders; proposals and bids received
in response to competitive contract procurement instruments
until either the public opening of bids or, for proposals, the
contractor and the department have signed the contract,
under RCW 43.20A.050;

(15) Personal information in files maintained for an
employee or volunteers of the department to the extent
required by RCW 42.17.310 (1)(b) and (u);

(16) Specific intelligence information and specific
investigative records compiled by investigative, law
enforcement, and penology agencies, and state agencies
vested with the responsibility to discipline members of any
profession, the nondisclosure of which is essential to
effective law enforcement or for the protection of any
person’s right to privacy under RCW 42.17.310 (1)(d).
Under the rules set forth in chapter 388-08 WAC,
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administrative law and review judges may make determina-
tions in the following program areas only: Public assistance
and/or food stamp programs as to whether the circumstances
of a particular case, when weighing the public interest in
protecting the flow of information against the individual’s
right to prepare his or her defense, necessitates nondisclosure
of particular intelligence or investigative information:
Provided further, That nothing in this regulation shall be
deemed to deny adequate opportunity to the appellant or his
or her representative, to examine any intelligence or investi-
gative information to be used by the agency at the hearing.
As used in these regulations, intelligence and investigative
information includes the following:

(a) Allegations or complaints of suspected criminal
activity;

(b) Identification of informants, complainants, any
person whose physical safety or property may be endangered
by such disclosure, and potential witnesses regarding alleged
criminal activity;

(c) Identification of and reports concerning criminal
suspects other than the person who is the subject of the fair
hearing;

(d) Assessments, reports, notes or voice recordings of
law enforcement officials or officials of a criminal justice
agency, as defined in RCW 10.97.030, concerning the person
who is the subject of the fair hearing, informants or potential
witnesses; and

(e) Criminal history information relating to persons or
organizations other than the person or persons who are the
subject of the fair hearing.

(17) Information revealing the identity of persons who
are witnesses to or victims of crime who file complaints with
investigative, law enforcement, or penology agencies, other
than the public disclosure commission, if disclosure would
endanger any person’s life, physical safety, or property. If
at the time ((the)) a complaint is filed the complainant,
victim or witness indicates a desire for disclosure or nondis-
closure, such desire shall govern pursuant to RCW 42.17.310
(1Xe);

(18) Preliminary drafts, notes, recommendations, and
intra-agency memorandums in which opinions are expressed
or policies formulated or recommended, except that a
specific record shall not be exempt when publicly cited by
the department in connection with any action under RCW
42.17.310 (1)(1); and

(19) Records relevant to a controversy to which the
department is a party but which records would not be
available to another party under the rules of pretrial discov-
ery for causes pending in the superior courts under RCW
42.17.310 (1)(j).

(20) Information as described under RCW 42.17.320
(1)(cc) that identifies a person who, while an agency
employee:

(a) Seeks advice, under an informal process established
by the employing agency, in order to ascertain_such person’s
rights in connection with a possible unfair practice under
chapter 49.60 RCW against the person; and

(b) Requests such person’s identity or any identifying
information not be disclosed.

[43]
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WSR 92-17-034
PROPOSED RULES
DEPARTMENT OF HEALTH
{Filed August 13, 1992, 9:33 a.m.]

Original Notice.

Title of Rule: Transient accommodations (TA) fee.

Purpose: Fees are being revised to reflect the cost of
operating the transient accommodations program.

Statutory Authority for Adoption: RCW 70.62.220,
70.62.230, and 43.70.250.

Statute Being Implemented: RCW 70.62.220 and
70.62.230.

Summary: The proposal outlines the revised annual
fees, prorated fees for new facilities, feasibility survey fee,
late payment fee and penalty fee for facilities requiring three
or more surveys in any calendar year.

Reasons Supporting Proposal: The annual TA fees have
not been changed since 1987. It is necessary to revise the
fees to reflect current program costs.

Name of Agency Personnel Responsible for Drafting:
Byron Plan, 1112 S.E. Quince Street, Olympia, WA 98504-
7852, 753-5822; Implementation and Enforcement: Bliss
Moore, 1112 S.E. Quince Street, Olympia, WA 98504-7852,
753-5823.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 246-360-990 specifies the annual assessment
for the transient accommodations’ licensing and inspection
program as authorized in RCW 70.62.220 and [70.62.]230.

Proposal Changes the Following Existing Rules: The
transient accomodations fees were last changed in 1987. It
is necessary to revise the fee schedule to reflect the current
cost of operating the program.

Small Business Economic Impact Statement

Background: The Department of Health is authorized
by RCW 70.62.220 and 70.62.230 to set license and inspec-
tion fees for transient accommodations. Fees are based on
the department’s cost of licensure and inspection activity.

Economic Analysis: The following analysis compares
the cost of compliance for small and large businesses based
on one hundred dollars of sales.

The Washington State Department of Revenue, using the
Standard Industry Code No. 701, estimated the annual gross
sales as follows: For the 124 (10%) largest motels and
hotels, $633,567,050; and for the 86' smallest motels and
hotels, $1,772,623.

Proposed

PROPOSED
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IMPACT OF FEE INCREASE

Washington State Register, Issue 92-17

200 - 399
over 400

$ 900
$1000

Size of Business Gross Sales $ Increase in | Cost per $100 of (2) The fCC fOI' new faClll[leS constructed during the yea.r
per Business Fees Sales (rounded) shall be prorated as shown below based upon the date of

Largest $ 5,109,411 4072 $ .01 application.

Smallest $ 20,612 10 $ .05 - P o 1 imnea L

'Of the 120 smallest establishments affected by these
regulations, DOR had gross annual sales records for only 86.

*Average fee increase for 100 units or more.

Summary: The proposed amendment will reduce the
disproportionate impact to small businesses in the current
rule by increasing fees approximately 13% for the smallest
businesses and 113% for the largest businesses. Although
there remains a proportionately higher burden for small
businesses, the department must consider the actual costs of
licensing and inspecting smaller establishments.

Steps Taken to Minimize Impact to Small Businesses:
Fees were based on the number of lodging units; and a fee
category was added to reduce the financial impact for
transient accommodations with 3-4 units.

Hearing Location: Office Building 2 (OB-2) Auditori-
um, 14th and Jefferson, Olympia, Washington 98504, on
September 22, 1992, at 2:30 p.m.

Submit Written Comments to: Ann Foster, Rules
Coordinator, 1300 S. E. Quince Street, P.O. Box 47902,
Olympia, WA 98504-7908, by September 21, 1992.

Date of Intended Adoption: September 29, 1992.

August 12, 1992
Kristine M. Gebbie
Secretary

AMENDATORY SECTION (Amending Order 121, filed
12/27/90, effective 1/31/91)

WAC 246-360-990 Transient accommodations

licensing and inspection fees. (1) ((Eerlieensing-periods
starting-on-or-afterJuly 1,-498%;)) The annual license and

survey fee shall be:
(Si £ Facili
No—ofRooms)————————————License-Fee

2 10 T N
k4 1T B A>AvJ
11 24 [N 0 T4
Puwy r-m 8 L a4
o X4 40 < 165
=T . WX OO
5N 74 [N 1o T4
ravy 77 L =7 ~rv
as Q0 < 200
T <7 P L ar=Avivy
100 190 < 20N
LA Ad 177 WU
100 100 ¢ _2Q
T O T .7 WO
200—or-more $-470))

Size of Facility

(No. of Rooms) License Fee

3 - 4 $ 90
5 - 10 $ 125
11 - 24 $ 155
25 - 49 $ 280
50 - 74 3410
75 - 99 $ 550
100 - 199 $ 720

Proposed

(O1Z26-OrHRcHHY

200-or-mere—470—431—392 352 313 274235 106156117 78 39))

Size of Facility Prorated License Fee
(No. of Rooms) J F M A M J j] A

S O N D

3- 4 90 83 75 68 60 53 45 38 30 23 15 7
5- 10 125 115 104 94 83 73 62 52 42 31 21 10
11 - 24 155 142 129 116 103 90 77 65 52 39 26 13
25 - 49 280 257 233 210 187 163 140 117 93 70 47 23
50 - 74 410 376 342 307 273 239 205 171 137 102 68 34
15 - 99 550 506 460 414 368 322 276 230 184 138 92 46
100 - 199 720 660 600 540 480 420 360 300 240 180120 60
200 - 399 900 825 750 675 600 525 450 375 300 225150 75
over 400 1000 917 833 750 667 583 500 417 333 250 167 83

(4) Persons planning to convert an existing structure to
a transient accommodation shall:

(a) Request a feasibility survey by the department to
determine modifications required to meet chapter ((248-144))
246-360 WAC, and

(b) Pay a nonrefundable fee of ((seventy—five)) one
hundred dollars for the department conducted feasibility
survey.

(5) Licenses not renewed by January fifteenth of each
calendar year shall be considered past due. The department
shall charge a late fee of twenty-five dollars for each two
months a license is past due.

(6) For transient accommodations in noncompliance
with chapter 246-360 WAC, there shall be a one hundred
fifty dollar fee assessed for the third survey and three
hundred dollars for each additional survey in any calendar

year.

WSR 92-17-036
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed August 13, 1992, 11:47 a.m.)

Original Notice.

Title of Rule: WAC 388-15-610 COPES—Eligible
persons.

Purpose: COPES is a Medicaid waiver program
approved for a five-year period by the health care financing
administration (HCFA). Approval of the waiver requires the
department to serve no more clients in nursing facilities and
in-home and community-based waiver services with COPES
than would be served in nursing facilities without the waiver.
Under this requirement, the department must restrict entry

[44]
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into the COPES program whenever the total number of
unduplicated clients or the total federal funds expended for
the waiver year is projected to exceed the amount approved
by HCFA. Increases in the COPES caseload since March
1992 have far exceeded projections. Because of these
increases, the department is at risk of exceeding the
unduplicated client caseload approved by HCFA. Exceeding
the number of unduplicated clients puts the department at
risk of federal sanctions which may include loss of federal
matching funds or further program restrictions. To cover
federal funding losses, the department would be required to
use state funding from other programs, such as chore
services. This would be detrimental to the health, safety,
and welfare to the chore services clients who, in general,
have less income and resources than COPES clients. This
rule change will freeze the COPES caseload. Clients on
COPES on or before October 31, 1992, will continue to
receive services without restrictions. New applicants will not
be authorized services. These rules are necessary to comply
with assurances given to HCFA in the application for
participation in a home and community-based care waiver.

Statutory Authority for Adoption: RCW 74.09.500.

Statute Being Implemented: RCW 74.09.500.

Summary: This change will freeze the COPES
unduplicated caseload to the number of clients approved for
this waiver year by HCFA. Clients on COPES on or before
October 31, 1992, will continue to receive services without
restrictions. New applicants after October 31, 1992, will not
be authorized services.

Reasons Supporting Proposal: The amendment to WAC
388-15-610.is to clarify restrictions into the COPES
program.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Phil Wozniak, Planning
and Program Development, AASA, 493-2547,

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118 or
SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 24, 1992,

August 13, 1992
Leslie F. James, Director
Administrative Services

WSR 92-17-036

AMENDATORY SECTION (Amending Order 3039, filed
7/12/90, effective 8/12/90)

WAC 388-15-610 COPES—Eligible persons. (1)
Categorically related Medicaid recipients (i.e., aged, blind,
and disabled persons) eighteen years of age and over shall be
eligible for COPES services when the recipients:

(a) Have gross monthly income less than three hundred
percent of the federal Supplemental Security Income (SSI)
benefit level, excluding the state supplement as described
under WAC 388-95-320 (1)(a); and

(b) Have resources at or below the Medicaid standard as
described under WAC 388-95-337 and 388-95-340(1); and

(c) Are assessed by the department as eligible for
nursing facility care; and

(d) Require institutionalization in the absence of home
and community-based waiver services; and

(e) Choose to reside in their own homes, in congregate
care facilities, or in licensed adult family homes within
Washington state; and

(f) Have a feasible department-developed and approved
written plan of care for COPES services. The plan shall be
sufficient to safeguard the recipient’s health and safety. The
total cost for this plan of care, including the one-person
medically needy income level, shall be less than ninety
percent of the average state-wide nursing home rate.

(2) Aneligible person may choose whether to
participate in COPES or enter a nursing facility.

(3) Effective October 31, 1992, the department shall
restrict COPES eligibility to a person meeting the eligibility
requirements of subpart (1) of this section and:

(a) Who had received COPES services on or after April
1, 1992; or

(b) Whose written application_or written request for
COPES services is:

(1) Received and date-stamped by. a community services
office (CSO) or aging and adult field services office
(AAFSQO) between April 1, 1992 and October 31, 1992: and

(ii) Subsequently approved for COPES services within
the time frames as required under WAC 388-84-110.

WSR 92-17-037
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance) :
[Filed August 13, 1992, 11:48 a.m.]

Original Notice.

Title of Rule: WAC 388-99-036 Monthly maintenance
standard—Client not in own home.

Purpose: Clarify intent and eliminate confusion existing
in the field concerning the appropriate MNIL to use in
alternate living situations. This is a new section.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Clarify intent. Instruct field staff to use CPI
plus the appropriate private facility rate as a monthly
standard for SSI and SSI-related clients.

Proposed

PROPOSED
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Reasons Supporting Proposal: Eliminate confusion
concerning appropriate MNIL to use for MN clients in
alternate living situations.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules:
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118 or
SCAN 366-0118, by September 23, 1992.

Date of Intended Adoption: September 23, 1992.

August 13, 1992
Leslie F. James, Director
Administrative Services

See

NEW SECTION

WAC 388-99-036 Monthly maintenance standard—
Client not in own home. (1) The monthly standard for a
SSI or SSI-related client living in a congregate care facility
(CCF), adult family home (AFH), adult residential treatment
facility (ARTF), adult residential rehabilitation center
(ARRC), or division of developmentally disabled (DDD)
group home shall be the private facility rate based on a
thirty-one-day month plus a specified CPL

(2) See chapter 388-92 WAC for computation of
available income for a SSI or SSI-related person.

WSR 92-17-042
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
{Filed August 13, 1992, 4:20 p.m.]

Continuance of WSR 92-14-117.
Title of Rule: New chapter 16-580 WAC, Washington
Farmed Salmon Commission.
Purpose: Date of adoption extended to September 23,
1992.
Statutory Authority for Adoption: Chapter 15.65 RCW.
Statute Being Implemented: Chapter 15.65 RCW.
Date of Intended Adoption: September 23, 1992.
August 13, 1992
Arthur C. Scheunemann
Assistant Director
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WSR 92-17-044
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
{Filed August 14, 1992, 9:58 a.m.]

Original Notice.

Title of Rule: WAC 388-86-095 Physicians’ services
and 388-87-095 Payment—Physician service.

Purpose: Clarify when the department considers
cataract surgery necessary. Make technical language
changes. Change physician services to increase number of
visits for diagnosis from two to five. Rearrange placement
of situations of paying for physical examinations to
limitations from when a physician is reimbursed. Add
current EPSDT policy.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: WAC 388-86-095 sets as a condition for
considering cataract surgery medically necessary that vision
is equal to or worse than 20/70 distant vision, and J-5 with
+3.50 near vision in better eye; and WAC 388-87-095 adds
number of screenings for children one year of age and adds
interperiodic screens when new or suspicion of problem
happens.

Reasons Supporting Proposal: To clarify when the
department considers cataract surgery medically necessary.
To assure group screening is consistent with healthy kids
rules.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bobbe Andersen, Medical
Assistance Administration, 753-0529.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules:
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington 98504, on September 22, 1992, at
10:00 a.m.

Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Mailstop 5805, Department of Social
and Health Services, Olympia, 98504, FAX 664-0118 or
SCAN 366-0118, by September 22, 1992.

Date of Intended Adoption: September 23, 1992.

August 14, 1992
Leslie F. James, Director
Administrative Services

See

AMENDATORY SECTION (Amending Order 2649, filed
7/8/88)

WAC 388-86-095 Physicians’ services. The
department shall ((purehase-the)) reimburse a physician for
covered services ((ef-physicians-participating)) provided in

the medical care program on a fee-for-service or contract
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basis subject to the exceptions and restrictions listed ((as
foHews)) below.

(1) The department shall provide physical examinations
for ((reeipients)) clients related to federal or state programs
under the following circumstances:

(a) For admnssnon to ((sla}led)) a nursing facility ((if

)) or change of status
from a private-pay to a Medicaid-eligible patient; or

(b) Given as a screening under the EPSDT program; see
WAC 388-86-027((-and

WAC)).

(2) The department shall pay consultant or specialist
fees for covered services ((in-accordance-with-Jocal-medical
burean—practices)) with the following limitations:

(a) No consultation fee shall be paid when the specialist
subsequently performs surgery or renders treatment for
which ((Hatfees-or-feesfor-service)) maximum allowable
fees accrue; and

(b) (Criniti . .
0 oR m'mal of subsequent *S’.Es for-the purpese of
esealal;s}nng @ diagl.lBS’l,S and he"] SE]; I*EE].S E.‘ al specialist-or
than-two-such-services:

63))) The department shall not pay for physical examina-
tions under the medical care programs for:

(i) AFDC incapacity, see chapter 388-24 WAC:

(ii) Determination of whether a person’s health will or
will not permit the person to return home, see chapter 388-
28 WAC;

" (iii) Request by the claimant or examiner in a fair

hearing procedure, see chapter 388-08 WAC;

(iv) Foster home placement, see chapter 388-70 WAC:

(v) Adoptive home placement, see chapter 388-70

WSR 92-17-044

(c) A psychiatrist shall provide individual outpatient
psychotherapy ((shall-be-previded-by-a-psychiatrist)) and ((is
generally)) such psychotherapy shall be limited to one hour

per month or equivalent combinations. ((Additional-hours-of

(d) Except as described in WAC 388-86-067(1), the
limits on physician calls set by subsection (((4))) (3)(a) and
(b) of this section ((alse)) apply to outpatient psychotherapy;
((and))

((¢d))) (e) For ((limitations-en)) out-of-state physicians’
services see WAC 388-86-115; and

(f) The physician shall |ust1fv requests for payment for
visits in addition to subsections (3)(a), (b), and (c) of this
section, at the time the physician bills the department.

. (4) The department shall require prior approval for non
emergent surgery requiring hospitalization.

(5) The department shall not require prior approval for
medically necessary surgical procedures not requiring
hospitalization and performed in an outpatient setting ((de

€39) (6) The department shall consider cataract surgery
medically necessary when the following conditions exist:

(a) Vision is 20/200 in the worse eye;

(b) Vision is equal to or worse than 20/70, distant
vision, and J-5 with +3.50, near vision, in better eye; or

(c) When extenuating circumstances are present, such as
employment requirements, need to drive, and the vision is
worse than 20/40, distant vision, in the better eye((:-erf

{d)-Otherunusual-eircumstances)).

((¢63)) (1) Cataract surgery shall require prior depart-
mental approval except when the client’s conditions meet the
requirements in subsection((s~53)) (6)(a) or (b) of this
section ((are-met)).

(D)) (8) The department shall require prior authoriza-

tion when contact lenses ((are-censidered-medically—neces-

sa¥y-—fer—eeﬁaiﬂ-+nedieal—eenémens-ef—ehe-eyes—|-e—ke;a§eee-
| | Lical i
where—v-isua}-aeui&eithef)) are prescribed to:
(a) Correct visual acuity that cannot be corrected with
spectacles ((or-there-is-a-true-therapeutic-effect, -etranspar-
ent-bandage-effect;-and-whensuffering-from-high

)i
(b) Correct refractive errors, over +6 or over -6 diopters

(Sphere and/or cylinder);
(c) Act as a transparent bandage to protect a diseased or
traumatized cornea; or

WAC;
(vi) Emplovability for JOBS program, see chapter 388-

(d) To balance high anisometropia (less than + or - 3
diopters).

24 WAC;
(vii) Incapacity for GA-U program, see chapter 388-37

AMENDATORY SECTION (Amending Order 2083, filed

WAC.

(3) The department shall limit the number of physicians’
reimbursed services to the following:

(a) Two calls per month ((fer—pay-ment—ﬁe;—physieians—
calls)) for nonemergent condmons in a ((slﬂlled)) nursmg
fac111ty ((

time-the-billing—issubmitted));
(b) One call per day ((forpayment)) for either a

hospital,_hospital emergency room, or physician office
call((s)). This is applicable to other than flat fee care;

3/14/84)

WAC 388-87-095 Payment-—Physician service. (1)
General provisions.

(a) ((Bilting-and-payment-for)) Physicians shall bill and
receive reimbursement for covered services ((wil-be-made))
in accordance with ((divisional)) the medical assistance
administration’s billing instructions and schedule of maxi-
mum allowances.

Proposed

PROPOSED
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(b) The community services office (CSO) may
request a physician to complete a physical examination as
described in WAC 388-86-095(2). In such cases, the ((Joeal
office)) CSO shall request((s)) the physician to arrange an
appointment for the ((individual)) person and provide((s)) the
physician with a preapproved ((Ferm-A—19-for)) billing form.
The department shall establish a predetermined fee ((has
been-established)) for the cost of such examination, plus
necessary laboratory and x-ray procedures. If the physician
completes ((Eerm—13-21;)) a medical report, from available
medical records without conducting an examination, the
department may _pay an adjusted fee ((shali-be-paid)).

(2) Exclusions and limitations.

(a) (No-payment-is-made-to)) The department shall not
pay the physician for mileage.

(b) ((Ne-payment-is-madeto)) The department shall not
pay the physician for prescription refills.

(c) ((No-payment-is-generally-made)) The department
shall not pay for medical supplies used in conjunction with

an office visit; however, ((payment-may-be-madefor-items
such-as-sling-and-swathe,-elavicle-and-shouldersplints;

B

cervical-collars-and-ace-bandages,-subjectto-the limitations
of the-physician’s-acquisition—cost)) the physician may be

reimbursed for appliances, supplies, and minor equipment
items given to a client for continuing therapy.

(d) When it comes to the attention of the ((divisien-of))
medical assistance administration that a physician bills the
department for inpatient hospitalization visits and the period
of hospitalization has been denied, ((ne-payment-will-be
made)) the department shall not pay the physician.

(e) The department shall limit EPSDT/Healthy Kids
screenings, as described ((in)) under 388-86-027, ((shaH-be
limited)) to:

(i) A maximum of five screenings for ((childrer)) a
child under ((the-age-of)) one year of age;

(ii) A maximum of three screenings for children one
year of age;

(iii) An average of one screening annually by a provider
for ((ehildren)) a child between ((the-ages-ef-one)) two and
twenty-one years of age; and

(iv) The provider may bill for an office visit for
"interperiodic” screens, when there is a new health problem
or _suspicion of a_health problem.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 92-17-055
PROPOSED RULES
ENERGY FACILITY

SITE EVALUATION COUNCIL
[Filed August 17, 1992, 4:39 p.m.]

Original Notice.
. Title of Rule: The transfer of an energy facility
certification agreement; and the procedures and guidelines
for applications for energy facility certifications.

Proposed
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Purpose: These proposals would set the standards for
the transfer of an energy facility site certification transfer;
and reorganize the procedures for applying for an energy
facility site certification.

Statutory Authority for Adoption: RCW 80.50.040.

Statute Being Implemented: Chapter 80.50 RCW.

Summary: WAC 463-36-100 would require that a new
owner of an energy facility site apply and qualify for a new
site certification; and 463-42-010, 463-42-012, 463-42-302,
463-42-312, 463-42-322, 463-42-332, 463-42-342, 463-42-
352, 463-42-422, 463-42-372, 463-42-382, 463-42-435, 463-
42-525,463-42-535, 463-42-625, and 463-42-655 as
proposed or amended would reorganize the procedures for an
energy facility site application into a format similar to the
elements in an environmental impact statement.

Reasons Supporting Proposal: Procedures for transfer
of site certification agreements are necessary to ensure that
a new owner is qualified to operate an energy facility and to
ensure compliance with the terms and conditions of the site
certification; and revision of the application process to a
SEPA environmental impact statement format will simplify
the application process by using a format already required
under WAC 197-11-444 without deleting any previously
required information.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jason Zeller, Energy
Facility Site Evaluation Council, P.O. Box 43172, 809
Legion Way, Olympia, WA 98504-3172, 956-2047.

Name of Proponent: Energy Facility Site Evaluation
Council, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposal would inform potential site
certification transferees of the transfer requirements and
would permit a site certification in a SEPA EIS format.

Proposal Changes the Following Existing Rules: The
changes to chapter 463-42 WAC would revise the site
application process into a format parallel to the SEPA
requirements of WAC 197-11-444 elements of the
environment.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Hearing Room, 4224 6th Avenue,
Rowesix, Building #1, Lacey, WA, on September 28, 1992,
at 2:00 p.m.

Submit Written Comments to: Jason Zeller, Energy
Facility Site Evaluation Council, P.O. Box 43172, 809
Legion Way, Olympia, WA 98504-3172, by September 25,
1992.

Date of Intended Adoption: September 28, 1992.

August 17, 1992

John H. Keith

Assistant Attorney General
Legal Advisor
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NEW SECTION

WAC 463-36-100 Transfer of a site certification
agreement. (1) No site certification agreement, any portion
of a site certification agreement, nor any legal or equitable
interest in such an agreement issued under this chapter shall
be transferred, assigned, or in any manner disposed of
(including abandonment), either voluntarily or involuntarily,
directly or indirectly, through transfer of control of the
certification agreement or the site certification agreement
owner or project sponsor without express council approval
of such action. In the event a site certification agreement is
to be acquired via a merger, leveraged buy-out, or other
change in corporate or partnership ownership, the successor
in interest must file a formal petition under the terms of this
section to continue operation or other activities at the
certificated site.

(2)(a) A certification holder seeking to transfer or
otherwise dispose of a site certification agreement must file
a formal application with the council including information
about the new owner required by WAC 463-42-065 and 463-
42-075 that demonstrate the transferee’s organizational,
financial, managerial, and technical capability to comply
with the terms and conditions of the original site certification
agreement including council approved plans for termination
of the plant and site restoration. The council may place
conditions on the transfer of the certification agreement
including provisions that reserve liability for the site in the
original certification holder.

(b) If the certification holder is seeking an alternative
disposition of a certificated site, the certification holder must
petition the council for an amendment to its site certification
agreement pursuant to the provisions of this chapter and gain
council approval of its alternative disposition plan. In
submitting a request for an alternative disposition of a
certificated site, the certification holder must describe the
operational and environmental effects of the alternative use
of the site on the certified facility. If the proposed
alternative use of the site is inconsistent with the terms and
conditions of the original site certification agreement the
council may reject the application for alternative use of the
site.

(3) The council may require any person who submits an
application to acquire a site certification agreement under
provisions of this section to file a written consent from the
current certification holder, or a certified copy or an order or
judgment of a court of competent jurisdiction, attesting to the
person’s right, subject to the provisions of chapter 80.50
RCW et seq. and the rules of this chapter, to possession of
the energy facility involved.

(4) After mailing a notice of the pending application for
transfer of the site certification agreement to all persons on
its mailing list, the council shall hold an informational
hearing on the application. Following the hearing the
council may approve an application for transfer of the site
certification agreement if the council determines that:

(a) The applicant satisfies the provisions of WAC 463-
42-065 and 463-42-075;

(b) The applicant is entitled to possession of the energy
facility described in the certification agreement; and
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(c) The applicant agrees to abide by all of the terms and
conditions of the site certification agreement to be
transferred and has demonstrated it has the organizational,
financial, managerial, and technical capability and is willing
and able to comply with the terms and conditions of the
certification agreement being transferred.

(5) The council shall issue a formal order either
approving or denying the application for transfer of the site
certification agreement. If the council denies the request, it
shall state the reasons for its denial.

AMENDATORY SECTION (Amending Order 81-5, filed
10/8/81)

WAC 463-42-010 Purpose and scope. This chapter
sets forth guidelines for preparation of applications for
energy facility site certification pursuant to chapter 80.50
RCW.

The application shall provide the council with
information regarding the applicant, the proposed project
design and features, the natural environment, the built
environment, and plans for project termination and site
restoration. This information shall be in such detail as
determined by the council to enable the council to go
forward with its application review.

AMENDATORY SECTION (Amending Order 81-5, filed
10/8/81)

WAC 463-42-012 General—Organization—Index.
Except as may be otherwise approved by the council and
except as otherwise provided below with respect to
applications covering nuclear power plants, the contents of
the application shall be organized in the same order as these
guidelines.

(1) To aid in the council’s review under SEPA and
chapter 463-47 WAC, WAC 463-42-302 through 463-42-382
are similar to the elements required in an environmental
impact statement.

(2) In the case of an application covering a nuclear
power plant, the environmental report prepared for the
nuclear regulatory commission may be substituted for the
comparable sections of the site certification application,
provided that the environmental report is supplemented as
necessary to comply with this chapter and that an index is
included listing these guidelines in order and identifying
where each applicable guideline is addressed.

NEW SECTION

WAC 463-42-302 Natural environment—Earth. The
applicant shall provide detailed descriptions of the existing
environment, project impacts, and mitigation measures for
the following:

(1) Geology - The applicant shall include the results of
a comprehensive geologic survey showing conditions at the
site, the nature of foundation materials, and potential seismic
activities.

(2) Soils - The applicant shall describe all procedures to
be utilized to minimize erosion and other adverse
consequences during the removal of vegetation, excavation
of borrow pits, foundations and trenches, disposal of surplus
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materials, and construction of earth fills. The location of
such activities shall be described and the quantities of
material shall be indicated.

(3) Topography - The applicant shall include contour
maps showing the original topography and any changes
likely to occur as a result of energy facility construction and
related activities. Contour maps showing proposed shoreline
or channel changes shall also be furnished.

(4) Unique physical features - The applicant shall list
any unusual or unique geologic or physical features in the
project area or areas potentially affected by the project.

(5) Erosion/enlargement of land area (accretion) - The
applicant shall identify any potential for erosion, deposition,
or change of any land surface, shoreline, beach, or subma-
rine area due to construction activities, placement of perma-
nent or temporary structures, or changes in drainage resulting
from construction or placement of facilities associated with
construction or operation of the proposed energy project.

NEW SECTION

WAC 463-42-312 Natural environment—Air. The
applicant shall provide detailed descriptions of the affected
environment, project impacts, and mitigation measures for
the following:

(1) Air quality - The applicant shall identify all pertinent
air pollution control standards. The application shall contain
adequate data showing air quality and meteorological
conditions at the site. Meteorological data shall include, at
least, adequate information about wind direction patterns, air
stability, wind velocity patterns, precipitation, humidity, and
temperature. The applicant shall describe the means to be
utilized to assure compliance with applicable local, state, and
federal air quality and emission standards.

(2) Odor - The applicant shall describe for the area
affected, all odors caused by construction or operation of the
facility, and shall describe how these are to be minimized or
eliminated.

(3) Climate - The applicant shall describe the extent to
which facility operations may cause visible plumes, fogging,
misting, icing, or impairment of visibility, and changes in
ambient levels caused by all emitted pollutants.

(4) Dust - The applicant shall describe for any area
affected, all dust sources created by construction or operation
of the facility, and shall describe how these are to be
minimized or eliminated.

NEW SECTION

WAC 463-42-322 Natural environment—Water.
The applicant shall provide detailed descriptions of the
affected natural water environment, project impacts and
mitigation measures and shall demonstrate that facility
construction and/or operational discharges will be compatible
with and meet state water quality standards. The applicant
shall indicate the source and the amount of water required
during construction and operation of the plant and show that
it is available for this use and describe all existing water
rights, withdrawal authorizations, or restrictions which relate
to the proposed source.

(1) Surface water movement/quality/quantity - The
application shall set forth all background water quality data

Proposed
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pertinent to the site, and hydrographic study data and
analysis of the receiving waters within one-half mile of any
proposed discharge location with regard to: Bottom configu-
ration; minimum, average, and maximum water depths and
velocities; water temperature and salinity profiles; anticipated
effluent distribution and dilution, and plume characteristics
under all discharge conditions; and other relevant characteris-
tics which could influence the impact of any wastes dis-
charged thereto.

(2) Runoff/absorption - The applicant shall describe how
surface water runoff and erosion are to be controlled during
construction and operation, how runoff can be reintroduced
to the ground for retention to the ground water supply, and
to assure compliance with state water quality standards.

(3) Floods - The applicant shall describe potential for
flooding, identify the five, fifty, one hundred, and five
hundred year flood boundaries, and all protective measures
to prevent possible flood damage to the site and facility.

(4) Ground water movement/quantity/quality - The
applicant shall include the results of a comprehensive
hydrologic survey, describe the ground water conditions on
and near the site and any changes in ground water move-
ment, quantity, or quality which might result from project
construction or operation.

(5) Public water supplies - The applicant shall provide
a detailed description of any public water supplies which
may be used or affected by the project during construction
or operation of the facility. :

NEW SECTION

WAC 463-42-332 Natural environment—Plants and
animals. (1) Habitat for and number or diversity of species
of plants, fish, or other wildlife - The applicant shall
describe all habitat types, vegetation, wetlands, animal life,
and aquatic life which might reasonably be affected by
construction, operation, or cessation of construction or
operation of the energy facility and any associated facilities.
Assessment of these factors shall include density and
distribution information. The application shall contain a full
description of each measure to be taken by the applicant to
protect all habitat types, vegetation, wetlands, animal life,
and aquatic life from the effects of project construction,
operation, abandonment, termination, or cessation of opera-
tions.

(2) Unique species - Any endangered species or note-
worthy species or habitat shall receive special attention.

(3) Fish or wildlife migration routes - The applicant
shall identify all fish or wildlife migration routes which may
be affected by the energy facility or by any discharge to the
environment.

NEW SECTION

WAC 463-42-342 Natural environment—Energy and
natural resources. (1) Amount required/rate of use/
efficiency - The applicant shall describe the energy and
natural resource consumption during both construction and
operation of the proposed facilities as rate of use and
efficiency that can be achieved during construction and
operation.
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(2) Source/availability - The applicant shall describe the
sources of supply, locations of use, types, amounts, and
availability of energy or resources to be used or consumed
during construction and operation of the facility.

(3) Nonrenewable resources - The applicant shall
describe all nonrenewable resources that will be used, made
inaccessible or unusable by construction and operation of the
facility.

(4) Conservation and renewable resources - The appli-
cant shall describe conservation measures and/or renewable
resources which will or could be used during construction
and operation of the facility.

(5) Scenic resources - The applicant shall describe any
scenic resources which may be affected by the facility or
discharges from the facility.

NEW SECTION

WAC 463-42-352 Built environment—
Environmental health. (1) Noise - The applicant shall
describe the impact of noise from construction and operation
and shall describe the measures to be taken in order to
eliminate or lessen this impact.

(2) Risk of explosion - The applicant shall describe any
potential for explosions during construction, operation,
standby or nonuse, dismantling, or restoration of the facility
and what measures will be made to mitigate any risk of
explosion.

(3) Releases or potential releases to the environment
affecting public health, such as toxic or hazardous materials
- The applicant shall describe any potential for release of
toxic or hazardous materials to the environment and shall
identify plans for complying with the federal Resource
Conservation and Recovery Act and the state Dangerous
waste regulations (chapter 173-303 WAC). The applicant
shall describe the treatment or disposition of all solid or
semisolid construction and operation wastes including spent
fuel, ash, sludge, and bottoms, and show compliance with
applicable state and local solid waste regulations.

(4) Safety standards compliance - The applicant shall
identify all federal, state, and local health and safety stan-
dards which would normally be applicable to the construc-
tion and operation of a project of this nature and shall
describe methods of compliance therewith.

(5) Radiation levels - For facilities which propose to
release any radioactive materials, the applicant shall set forth
information relating to radioactivity. Such information shall
include background radiation levels of appropriate receptor
media pertinent to the site. The applicant shall also describe
the proposed radioactive waste treatment process, the
anticipated release of radionuclides, their expected distribu-
tion and retention in the environment, the pathways which
may become sources of radiation exposure, and projected
resulting radiation doses to human populations. Other
sources of radiation which may be associated with the
project shall be described in all applications.
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NEW SECTION

WAC 463-42-362 Built environment—Land and
shoreline use. (1) The relationship to existing land use
plans and to estimated population - As part of the applica-
tion, the applicant shall furnish copies of adopted land use
plans and zoning ordinances, including the latest land use
regulation and a survey of present land uses within the
following distances of the immediate site area:

~ (a) In the case of thermal power plants, twenty-five
miles radius;

(b) In the case of petroleum refineries ten miles radius;

(c) In the case of petroleum or LNG storage areas or
underground natural gas storage, ten miles radius from center
of storage area or well heads;

(d) In the case of pipe lines and electrical transmission
routes, one mile either side of center line.

(2) Housing - The applicant shall describe potential
impact on housing needs, costs, or availability due to influx
of workers for construction and/or operation of the facility.

(3) Light and glare - The applicant shall describe the
impact of lights and glare from construction and operation
and shall describe the measures to be taken in order to
eliminate or lessen this impact.

(4) Aesthetics - The applicant shall describe the aesthet-
ic impact of the proposed energy facility and associated
facilities and any alteration of surrounding terrain. The
presentation will show the location and design of the
facilities relative to the physical features of the site in a way
that will show how the installation will appear relative to its
surroundings. The applicant shall describe the procedures to
be utilized to restore or enhance the landscape disturbed
during construction (to include temporary roads).

(5) Recreation - The applicant shall list all recreational
sites within the area affected by construction and operation
of the facility and shall then describe how each will be
impacted by construction and operation.

(6) Historic and cultural preservation - The applicant
shall list all historical and archaeological sites within the
area affected by construction and operation of the facility
and shall then describe how each will be impacted by
construction and operation.

(7) Agricultural crops/animals - The applicant shall
identify all agricultural crops and animals which could be
affected by construction and/or operation of the facility and
any operations, discharges, or wastes which could impact the
adjoining agricultural community.

NEW SECTION

WAC 463-42-372 Built environment—
Transportation. (1) Transportation systems - The applicant
shall identify all permanent transportation facilities impacted
by the construction and operation of the energy facilities, the
nature of the impacts and the methods to mitigate impacts.
Such impact identification, description, and mitigation shall,
at least, take into account:

(a) Expected traffic volumes during construction, based
on where the work force is expected to reside;

(b) Access routes for moving heavy loads, construction
materials, or equipment;

Proposed
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(c) Expected traffic volumes during normal operation of
the facility;

(d) For transmission facilities, anticipated maintenance
access; and

(e) Consistency with local comprehensive transportation
plans.

(2) Vehicular traffic - The applicant shall describe
existing roads, estimate volume, types, and routes of vehicu-
lar traffic which will arise from construction and operation
of the facility. The applicant shall indicate the applicable
standards to be utilized in improving existing roads and in
constructing new permanent or temporary roads or access,
and shall indicate the final disposition of new roads or
access and identify who will maintain them.

(3) Waterbomne, rail, and air traffic - The applicant shall
describe existing railroads and other transportation facilities
and indicate what additional access, if any, will be needed
during planned construction and operation. The applicant
shall indicate the applicable standards to be utilized in
improving existing transportation facilities and in construct-
ing new permanent or temporary access facilities, and shall
indicate the final disposition of new access facilities and
identify who will maintain them.

(4) Parking - The applicant shall identify existing and
any additional parking areas or facilities which will be
needed during construction and operation of the energy
facility, and plans for maintenance and runoff control from
the parking areas or facilities.

(5) Movement/circulation of people or goods - The
applicant shall describe any change to the current movement
or circulation of people or goods caused by construction or
operation of the facility. The applicant shall indicate
consideration of multipurpose utilization of rights of way and
describe the measures to be employed to utilize, restore, or
rehabilitate disturbed areas. The applicant shall describe the
means proposed to ensure safe utilization of those areas
under applicant’s control on or in which public access will
be granted during project construction, operation, abandon-
ment, termination, or when operations cease.

(6) Traffic hazards - The applicant shall identify all
hazards to traffic caused by construction or operation of the
facility. Except where security restrictions are imposed by
the federal government the applicant shall indicate the
manner in which fuels and waste products are to be trans-
ported to and from the facility, including a designation of the
specific routes to be utilized.

NEW SECTION

WAC 463-42-382 Built environment—Public services
and utilities. The applicant shall describe the impacts,
relationships, and plans for utilizing or mitigating impacts
caused by construction or operation of the facility to the
following:

(1) Fire;

(2) Police;

(3) Schools;

(4) Parks or other recreational facilities;

(5) Maintenance;

(6) Communications;

(7) Water/storm water;

Proposed
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(8) Sewer/solid waste;
(9) Other governmental services or utilities.

AMENDATORY SECTION (Amending Order 81-5, filed

10/8/81)
WAC 463-42-435 ((Physieal-envirenment—))NPDES

application. The applicant shall include a completed
National Pollutant Discharge Elimination System permit
application.

AMENDATORY SECTION (Amending Order 81-5, filed

10/8/81)
WAC 463-42-525 ((Physiealenvironment—))

Emergency plans. The applicant shall describe emergency
plans which will be required to assure the public safety and
environmental protection on and off the site in the event of
a natural disaster or other major incident relating to or
affecting the project and further, will identify the specific
responsibilities which will be assumed by the applicant.

AMENDATORY SECTION (Amending Order 81-5, filed
10/8/81) '

WAC 463-42-535 ((Human-enviremment—))
Socioeconomic impact. The applicant shall submit a
detailed socioeconomic impact study which identifies
primary and secondary and positive as well as negative
impacts on the socioeconomic environment with particular
attention and analysis of impact on population, work forces,
property values, housing, traffic, health and safety facilities
and services, education facilities and services, and local
economy.

AMENDATORY SECTION (Amending WSR 92-09-013,

filed 4/2/92, effective 5/3/92)

WAC 463-42-625 ((Humen-environment—))Criteria,
standards, and factors utilized to develop transmission
route. The applicant shall indicate the federal, state, and
industry criteria used in the energy transmission route
selection and construction factors considered in developing
the proposed design and shall indicate how such criteria are
satisfied.

AMENDATORY SECTION (Amending Order 87-1, filed

2/11/87)
WAC 463-42-655 ((Physieal-envirenment—))Initial

site restoration plan. The applicant or certificate holder
shall in the application, or within twelve months after the
effective date of this section, whichever occurs later, provide
an initial plan for site restoration at the conclusion of the
plant’s operating life. The plan shall parallel a decommis-
sioning plan, if such a plan is prepared for the project. The
initial site restoration plan shall be prepared in sufficient
detail to identify, evaluate, and resolve all major environ-
mental, and public health and safety issues presently antici-
pated. It shall describe the process used to evaluate the
options and select the measures that will be taken to restore
or preserve the site or otherwise protect all segments of the
public against risks or danger resulting from the site. The
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plan shall include a discussion of economic factors regarding
the costs and benefits of various restoration options versus
the relative public risk and shall address provisions for
funding or bonding arrangements to meet the site restoration
or management costs. The plan shall be prepared in detail
commensurate with the time until site restoration is to begin.
The scope of proposed monitoring shall be addressed in the
plan.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 463-42-305
WAC 463-42-315
WAC 463-42-325

WAC 463-42-335

WAC 463-42-345
WAC 463-42-355
WAC 463-42-365
WAC 463-42-375
WAC 463-42-395

WAC 463-42-405

WAC 463-42-415
WAC 463-42-425

WAC 463-42-445

WAC 463-42-455

WAC 463-42-465

WAC 463-42-475

Physical environment—Contour
maps.

Physical énvironment—Earth
removal,

Physical environment—
Landscape restoration.
Physical environment—
Environmental safeguards——
Geologic and hydrologic sur-
vey.

Physical environment—Air
pollution control.

Physical environment—Air
pollution impact.

Physical environment—Dust
control.

Physical environment—QOdor
control.

Physical environment—Water
source and usage.

Physical environment—
Compatibility with water quali-
ty standards.

Physical environment—
Hydrographic study of waters.
Physical environment—
Ground-water activity.
Physical environment—
Inventory of potentially affect-
ed vegetation, wetlands, animal
life, and aquatic life described.
Physical environment—Impact
of construction, operation,
abandonment, termination, or
cessation of operations on
vegetation, wetlands, animal
life, and aquatic life.

Physical environment—
Description of measures taken
to protect vegetation, wetlands,
animal life, and aquatic life.
Physical environment—Noise
and glare.
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WAC 463-42-485

WAC 463-42-495

WAC 463-42-505
WAC 463-42-515

WAC 463-42-545
WAC 463-42-555

WAC 463-42-565

WSR 92-17-055

Physical environment—Local

land use plans and zoning ordinances.

Physical environment—
Multipurpose use of transmis-
sion routes.

Physical envxronment——Safety
standards compliance.
Physical environment—Safety
where public access allowed.

Human environment—Access.

Human environment—
Transportation impact.
Human environment—

Transportation facility
construction.

Human environment—
Transportation of fuels and
waste products.

Human environment—Energy
consumption.

Human environment—Solid
wastes.

Human environment—
Radiation levels.

Human environment—
Aesthetics.

Human environment—
Historical, archaeological, and
recreational site preservation/
creation. '

WAC 463-42-575

WAC 463-42-585
WAC 463-42-595
WAC 463-42-605
WAC 463-42-615

WAC 463-42-635

WSR 92-17-057
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 18, 1992, 2:47 p.m.]

Continuance of WSR 92-15-149,

Title of Rule: Drinking water certification fees, WAC
246-390-990.

Purpose: Change in original hearing location makes it
necessary for us to file a continuance.

Hearing Location: OB-2 Auditorium, 14th and
Jefferson, Olympia, Washington 98504, on September 22,
1992, at 1:00 p.m.

Submit Written Comments to: Ann Foster, Rules
Coordinator, 1300 S.E. Quince Street, P.O. Box 47902,
Olympia, WA 98504-7902, by September 21, 1992..

Date of Intended Adoption: September 29, 1992.

August 14, 1992
Kristine M. Gebbie

Secretary
WSR 92-17-058
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 18, 1992, 2:49 p.m.]
Continuance of WSR 92-17-011.

Proposed
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WSR 92-17-058

Title of Rule: Optometry fees, WAC 246-851-990.

Purpose: Change in original hearing location makes it
necessary for us to file a continuance.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington 98504, on September 22, 1992,
at 1:45 p.m.

Submit Written Comments to: Ann Foster, Rules
Coordinator, 1300 S.E. Quince Street, P.O. Box 47902,
Olympia, WA 98504-7902, by September 18, 1992.

Date of Intended Adoption: September 29, 1992.

August 14, 1992
Sherman L. Cox

for Kristine M. Gebbie
Secretary

WSR 92-17-062
PROPOSED RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed August 18, 1992, 3:15 p.m.]

Original Notice.

Title of Rule: Amends existing WAC 82-50-021
Official lagged, semi-monthly paydates established.

Purpose: Establishes state paydates for calendar year
1993.

Statutory Authority for Adoption: RCW 42.16.010(1)
and 42.16.017.

Statute Being Implemented: RCW 42.16.010(1) and
42.16.017.

Summary: Eliminates historical paydates for calendar
year 1991, retains existing paydates for calendar year 1992,
and adds new paydates for calendar year 1993.

Reasons Supporting Proposal: To ensure compliance
with legislative directive to annually update and publish the
official lagged, semi-monthly paydates for the current and
ensuing calendar years through the administrative hearing
process.

Name of Agency Personnel Responsible for Drafting:
Collum Liska, 676 Woodlawn Square Loop S.E., 459-6956;
Implementation and Enforcement: Bob Lewis, 605
Woodlawn Square Loop S.E., 459-6883.

Name of Proponent: Office of Financial Management,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Make annual adjustments to state paydates, elimi-
nating calendar year 1991 paydates, retaining calendar year
1992 paydates, and adding calendar year 1993 paydates.

Proposal Changes the Following Existing Rules:
Eliminates calendar year 1991 paydates from WAC 82-50-
021 and adds calendar year 1993 paydates to WAC 82-50-
021.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: First Floor Conference Room, 605
Woodlawn Square Loop S.E., Lacey, WA 98504, on
September 24, 1992, at 9:30 a.m.

Proposed
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Submit Written Comments to: Bob Lewis, Mailstop
3127, Lacey, Washington 98504, Office of Financial Man-
agement, by September 18, 1992,

Date of Intended Adoption: September 24, 1992,

August 20 [18], 1992
Eileen Browne
Assistant Director

AMENDATORY SECTION (Amending Order 91-73, filed
9/24/91, effective 10/25/91)

WAC 82-50-021 Official lagged, semimonthly pay
dates established. Unless exempted otherwise under the
provisions of WAC 82-50-031, the salaries of all state
officers and employees are paid on a lagged, semimonthly
basis for the official twice-a-month pay periods established
in RCW 42.16.010(1). The following are the official lagged,
semimonthly pay dates for calendar years ((1991)) 1992 and

((4992)) 1993:

((CALENDAR-YEARI99}— CALENDAR YEAR-1992

TFuesday—December 10,199+ ThursdayDecember 101992
TFuesday—December-24,1991——— Thursday;-Decemnber24;-1992))

CALENDAR YEAR 1992

Friday, January 10, 1992
Friday, January 24, 1992
Monday, February 10, 1992

Tuesday, February 25, 1992

Tuesday, March 10, 1992
Wednesday, March 25, 1992

Friday, April 10, 1992
Friday, April 24, 1992
Monday, May 11, 1992
Friday, May 22, 1992
Wednesday, June 10, 1992
Thursday, June 25, 1992

Friday, July 10, 1992

Friday, July 24, 1992

Monday, August 10, 1992
Tuesday, August 25, 1992
Thursday, September 10, 1992
Friday, September 25, 1992
Friday, October 9, 1992
Monday, October 26, 1992
Tuesday, November 10, 1992
Wednesday, November 25, 1992

CALENDAR YEAR 1993

Monday, January 11, 1993
Monday, January 25, 1993
Wednesday, February 10, 1993
Thursday, February 25, 1993
Wednesday, March 10, 1993

Thursday, March 25, 1993
Friday, April 9, 1993

Monday, April 26, 1993
Monday, May 10, 1993

Tuesday, May 25, 1993
Thursday, June 10, 1993

Friday, June 25, 1993

Friday, July 9, 1993
Monday, July 26, 1993

Tuesday, August 10, 1993

Wednesday, August 25, 1993

Friday, September 10, 1993
Friday, September 24, 1993

Friday, October 8, 1993
Monday, October 25, 1993
Wednesday, November 10, 1993
Wednesday, November 24, 1993
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Thursday, December 10, 1992
Thursday, December 24, 1992

Friday, December 10, 1993
Thursday, December 23, 1993

WSR 92-17-063
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:01 p.m.]

Original Notice.

Title of Rule: WAC 232-28-61920 1992-94 Washington
game fish seasons and catch limits—Raft River.

Purpose: To inform the public that the Raft River is
now part of the Quinault Indian Reservation and that their
regulations apply.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: In November 1988, the Quinault North
Boundary Expansion Act, PL 100-638, was passed by
Congress. This act expanded the Quinault Indian Reserva-
tion to include the entire Raft River drainage.

Reasons Supporting Proposal: The Department of
Wildlife does not list regulations for waters managed by
other agencies or tribes. The Department of Wildlife does
provide information about how to contact the other agencies
or tribes listed under specific waters. This regulation
proposal is consistent with that policy.

Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This regulation proposal recognizes the Quinault
Tribe as the managers of the Raft River game fish resources.
It provides the public with a phone number to contact the
Quinault Tribe for specific regulations pertaining to the Raft
River.

Proposal Changes the Following Existing Rules: To
inform the public that the Raft River is now part of the
Quinault Indian Reservation and that their regulations apply.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

WSR 92-17-062

NEW SECTION

WAC 232-28-61920 1992-94 Washington game fish
seasons and catch limits — Raft River. Notwithstanding
the provision of WAC 232-28-619, the following game fish
regulations apply to Raft River.

RAFT RIVER: When fishing within the boundaries of the
Quinault Indian Reservation, contact the Quinault Indian
Tribe to find out what tribal permits and regulations apply
(206) 276-8211.

WSR 92-17-064
PROPOSED RULES
DEPARTMENT OF WILDLIFE
{Filed August 18, 1992, 4:03 p.m.}

Original Notice.

Title of Rule: WAC 232-28-61919 1992-94 Washington
game fish seasons and catch limits—Mill Creek Pond (Grays
Harbor Co.). .

Purpose: To open Mill Creek Pond in the City of
Cosmopolis, Grays Harbor County, to year around, juvenile-
only fishing.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: The City of Cosmopolis has written request-
ing this change to encourage juveniles to fish. The Grays
Harbor Chapter of Trout Unlimited conducts fishing clinics
in the area through the Department of Wildlife’s aquatic
education program. They use a portable fish tank filled with
trout that they purchase. There are usually trout left over
after the clinics. Trout Unlimited and the City of Cosmopo-
lis have asked us for permission to plant these trout into Mill
Creek Pond. We have granted the city permission through
the fishing planting permit process.

Reasons Supporting Proposal: Juvenile fishing opportu-
nities encourage young people to participate in the sport of
angling and help discourage them from getting involved in
other potentially negative activities. This is an opportunity
to support the very active and positive aquatic education
program conducted by the Grays Harbor Chapter of Trout
Unlimited. Rather than wasting the trout purchased for their
fishing clinics, they are now able to provide recreational
opportunity for young people in the Cosmopolis area. They
can conduct clinics year around and not have to waste fish.

Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This regulation will result in year around fishing
opportunity for juveniles (under 15 years old) in Mill Creek
Pond in Cosmopolis, Grays Harbor County. It will increase
the fishing opportunities for juveniles in Grays Harbor
County.

Proposed
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WSR 92-17-064

Proposal Changes the Following Existing Rules: To
open Mill Creek Pond in the City of Cosmopolis, Grays
Harbor County, to year around, juvenile-only fishing.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

NEW SECTION

WAC 232-28-61919 1992-94 Washington game fish
seasons and catch limits — Mill Creek Pond (Grays
Harbor Co.). Notwithstanding the provisions of WAC 232-
28-619, the following game fish regulations apply to Mill
Creek Pond in Grays Harbor.

MILL CREEK POND (Grays Harbor Co.): Year around
season. Juveniles only (under 15 years old).

WSR 92-17-065
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:05 p.m.]

Original Notice.

Title of Rule: WAC 232-28-61918 1992-94 Washington
game fish seasons and catch limits—Long Beach Peninsula,
all lakes, ponds and sloughs (Pacific County).

Purpose: To remove Black Lake in Ilwaco from a year
around lake listing so that it.is on the standard lake season.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: Black Lake in Ilwaco was opened for the
first time in 1991. Access is controlled by the City of
Ilwaco and was closed to the public prior to 1991. It was
the intent of the City of Ilwaco to open the lake for fishing
during the normal fishing season only.

Reasons Supporting Proposal: The City of Ilwaco
prefers to have the lake on a standard season. It wants the
lake managed as primarily a trout water, however, there are
warmwater species present. The Department of Wildlife
currently stocks catchable rainbow into the lake prior to the
trout opener. The city has expressed a desire to apply for a
permit to stock some additional trout in the future as well.
They want to provide a spring, summer and fall fishery and
protect surviving trout for the next year’s opener. They feel
that the lake will be virtually fished out if left open year
around. The lake is in the center of the majority of the
population on the Long Beach Peninsula and gets heavy
usage. The lake fish population will not be able to withstand
year around pressure and should be given a break from that
pressure.

Proposed
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Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule will place Black Lake, Ilwaco, on a
standard lake fishing season. It will guard against the lake
being completely fished out, provide protection for the
warmwater species and carryover trout present and will
allow the Department of Wildlife and the City of Ilwaco to
provide a highly quality trout fishing experience.

Proposal Changes the Following Existing Rules: To
remove Black Lake in Ilwaco from a year around lake listing
so that it is on the standard lake season.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

NEW SECTION

WAC 232-28-61918 1992-94 Washington game fish
season and catch limits — Long Beach Peninsula, all
lakes, ponds and sloughs (Pacific County). Notwithstand-
ing the provisions of WAC 232-28-619, the following game
fish regulations apply to the Long Beach Peninsula.

LONG BEACH PENINSULA, all lakes, ponds and sloughs
(Pacific Co.): Year around season. Does not include
Loomis Lake and Black Lake (Ilwaco).

WSR 92-17-066
PROPOSED RULES
DEPARTMENT OF WILDLIFE
{Filed August 18, 1992, 4:07 p.m.}

Original Notice.

Title of Rule: WAC 232-28-61917 1992-94 Washington
game fish seasons and catch limits—Region three regula-
tions—Exceptions.

Purpose: To protect population of adult walleye being
placed in I-82 Pond One for the purpose of experimentally
thinning a stunted yellow perch population.

Statutory Authority for Adoption. RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: The Warmwater Fish Research Team is
researching the benefits of introducing a selected number and
size of walleye into a pond containing a stunted perch
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population. Adult walleye must be protected from fishery to
enable them to prey on small perch. Pond Two is immedi-
ately adjacent to Pond One, and is being closed also to
prevent enforcement problems.

Reasons Supporting Proposal: Adult walleye stocked
into I-82 Pond Four in the early 80s were caught out by the
angling public in a matter of weeks. Therefore, we feel
regulatory protection is necessary to maintain the population
in Pond One.

Name of Agency Personnel Responsible for Drafting
and Implmentation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olymopia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Would close 1-82 Ponds One and Two to the taking
of walleye in order to sustain the population of walleye in
Pond One long enough that they could thin out a stunted
perch population, increase size and growth of perch.

Resource Impacts: Should increase size of perch in
Pond One, and decrease numbers. Should increase fishing
pressure.

Financial Impacts: Will require more enforcement
presence to adequately protect walleye. May increase license
sales if perch fishing improves.

Proposal Changes the Following Existing Rules:
Protects population of adult walleye being placed in 1-82
Pond One for the purpose of experimentally thinning a
stunted yellow perch population.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

NEW SECTION

WAC 232-28-61917 1992-94 Washington game fish
seasons and catch limits — Region three regulations -
Exceptions. Notwithstanding the provisions of WAC 232-
28-619, the following game fish regulation (exception) shall
apply to Region Three regulations:

I-82 PONDS ONE AND TWO: CLOSED to the taking of
Walleye.

WSR 92-17-066

WSR 92-17-067
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:10 p.m.)

Original Notice.

Title of Rule: WAC 232-28-61916 1992-94 Washington
game fish seasons and catch limits—Steelhead regulations—
Marine Areas 1 through 13.

Purpose: Permanent change to the 1992-94 fishing
regulations in marine waters to protect wild summer and
winter-run steelhead returning to Washington rivers.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: This proposal will implement year around
wild steelhead release regulations in all marine waters
(Marine Areas: 1. Ilwaco, 2. Westport - Ocean Shores, 3.
LaPush, 4. Neah Bay, 5. Sekiu and Pillar Point, 6. East Juan
De Fuca Strait, 7. San Juan Islands, 8. Deception Pass, Hope
and Camano Islands, 9. Admiralty Inlet, 10. Seattle-
Bremerton area, 11. Tacoma-Vashon Island, 12. Hood Canal
and 13. South Puget Sound). Harvest will be limited to
hatchery fish with clipped adipose or ventral fins.

Reasons Supporting Proposal: Wild winter steelhead
runs returning to the Nooksack, Samish, Puyallup,
Skokomish, Tahuya and Dewatto rivers and the Lake
Washington system are depressed and have permanent wild
steelhead release regulations. The Wildlife Commission
recently implemented wild steelhead release for summer-run
steelhead in all waters in Regions 4, 5, and 6. These runs
pass through Marine Areas 1 through 13 prior to entering
their river of origin and are subject to harvest, particularly
winter-runs in Marine Area 9. A number of these stocks
were included in the American Fisheries Society list on
"Pacific Salmon Stocks at Risk". This regulation would
eliminate the marine harvest of wild steelhead from
depressed runs and bring marine regulations in line with
existing fresh water restrictions.

Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Wild winter-run harvest in marine waters would be
reduced by an average of 278 fish (Table 1), primarily in
Marine Area 9 (Whidbey Island). A portion of these fish,
those returning to river systems with healthy wild runs, will
be available for in-river harvest. The harvest of hatchery
winter-run steelhead averages 353 fish in marine waters and
will still be available to anglers under this regulation change.
The harvest of wild summer steelhead in marine waters
averages only 19 (Table 1). However, summer-run stocks in
Western Washington are small and most are assumed to be
depressed. This regulation would be consistent with the
Wildlife Commission’s recent action implementing wild
steelhead release in all fresh water areas in Regions 4, 5, and

Proposed

PROPOSED
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Proposal Changes the Following Existing Rules:
Permanent change to the 1992-94 fishing regulations in
marine waters to protect wild summer and winter-run
steelhead returning to Washington rivers.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

NEW SECTION

WAC 232-28-61916 1992-94 Washington game fish
seasons and catch limits — Steelhead regulations —
Marine Areas 1 through 13. Notwithstanding the provi-
sions of WAC 232-28-619, effective November 15, 1992 the
following game fish regulations apply to Marine Areas 1
through 13.

MARINE WATERS REGULATIONS
CATCH AND POSSESSION LIMITS

GAME FISH DAILY MINIMUM POSSESSION

SPECIES CATCH LIMITS  SIZE LIMITS LIMITS

TROUT* 2 14" One catch limit

(Including Steelhead) and (in addition)
2 steelhead over
20"

Wild steelhead
release in Marine
Areas 1 through
13;

Wild cutthroat release
in Marine Areas 12
(Hood Canal) and 13
(South Puget Sound)

All other provisions of WAC 232-28-619 regarding Marine
Waters remain in effect.

WSR 92-17-068
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:11 p.m.)

Original Notice.

Title of Rule: WAC 232-12-168 Fishing contests.

Purpose: Exempt bank contests from contest participa-
tion limits. Allow tournament sponsors to legally transport
large numbers of fish to a remote release area on the same
body of water the fish were caught from.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: Fishing contests where participants fish from
the bank do not cause the same degree of problems as those

WSR 92-17-067

based from boats, and therefore, there is no need to limit
contests which are shore-based. Second, the changes allow
tournament sponsors to legally engage in a biologically
beneficial practice - the transport of large numbers of fish on
a single boat from a weigh-in site to a remote release area
on the same body of water.

Reasons Supporting Proposal: Shore contests, the
primary reasons for limitations on fishing contests are to
promote safety and reduce conflict between tournament and
nontournament anglers. Most of these factors are boat-
related. If the contest takes place from the shore, there is no
need to place limits on the contest. Fish transport, studies
have shown that bass released at a weigh-in site near shore
tend to congregate around docks, piers, etc. This increases
the length of time it takes the fish to migrate "home",
increases recatch, and increases exposure of released fish to
warm water. Conversely, moving fish offshore to deeper,
cooler water causes the fish to return home quicker, reduces
recatch, and puts the fish in a healthier environment upon
release. However, it is illegal for one angler to haul several
limits.

Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Enforcement Division, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule change would remove shore contests from
limitations placed on boat contests, and allow tournament
anglers to legally transport fish numbers above the daily
catch limits to remote release locations on the same body of
water.

Resource Impacts: Limitations on contests (exempting
shore-based), this change will result in a greater harvest on
fish which are the object of contests. Compared to present
harvest, the increase will be insignificant. Transport of fish,
this change should allow a higher survival of bass caught in
tournaments.

Financial Impacts: Allowing more shore-based tourna-
ments may benefit communities. Transport of fish probably
has no financial impact.

Proposal Changes the Following Existing Rules:
Exempt bank contest from contest participation limits.
Allow tournament sponsors to legally transport large num-
bers of fish to a remote release area on the same body of
water the fish were caught from.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 am.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992.

Date of Intended Adoption: October 3, 1992.

Proposed
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August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

AMENDATORY SECTION (Amending Order 464, filed
11/5/90)

WAC 232-12-168 Fishing contests. (1) Fishing
contest permit applications should be submitted to the
Department by December 1 of each year for contests that are
to take place the following calendar year. After December 1,
applications must be submitted not less than 30 days prior to
the date for which the contest is proposed.

(2) Applications must include the permit fee required by
RCW 77.32.211. The fee will be returned if the permit is
denied. No more than seven permits will be issued to any
one permittee during a calendar year. The fee is $24 per
application.

(3) Fishing contest permits must be in the possession of
the contest sponsor or official at the contest site.

(4) Contests are restricted to the species and waters
approved on the permit.

(5) Sponsors must report contest information requested
by the Department within ten days after the contest has
ended. Subsequent contest permits will not be issued for
one year after the date of the contest for which the report
was not returned if this requirement is not fulfilled.

(6) Fishing contests which may adversely effect fish or
wildlife resources or other recreational opportunity may be
denied.

(7) Contests will not be allowed on sea-run cutthroat
trout, dolly varden or bull trout.

(8) Total prize value per contest will not exceed $400
when trout, steelhead, char, whitefish, grayling, kokanee,
walleye or bass are included as target species; provided that
contests wherein other species not listed above are targeted,
or where bass are the targeted species and at least 90 percent
of bass are required to be released alive and in good condi-
tion after the contest, may qualify for no limitation on
amount of prize.

(9) Contests where all participants expect to fish at the
same time from boats on a body of water will not last longer
than three consecutive days and have the following limits per
water:

CONTESTS CONTESTS CONTESTS BOATS PER

PER DAY PER MONTH* PER YEAR CONTEST DAY
Less than 300 1 1 5 15
301 - 3,000 1 2 10 35
3,001 - 6,000 1 3 15 60
6,001 - 10,000 1 4 25 125
More than 10,000** 2 5 35 300

* No more than four weekend days per month nor more than two
weekends per month may be scheduled on any water when contestants
fish at the same time, from boats.

** Two separate contest permits may be issued with no more than 150
boats per contest .

(10) Contests for involving juveniles or the handicapped
may exceed the participation limits in_contests per month,
contests per year, or boats per contest day with permission
from the director.
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(11) Contest participants may not restrict public access
at boat launches.

(12) It is unlawful for the fishing contest permittee to
fail to comply with the conditions of the fishing contest
permit. [Statutory Authority: RCW 77.12.040 and
77.04.055. 90-22-057 (Order 64)]

(13) The contest director may exceed possession limits
for bass or walleye for the purpose of transporting fish from
a weigh-in site to an open-water area. During transportation,
the transport boat must not leave the water the fish were
caught from and a copy of the contest permit must be on

board during actual fish transport.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

WSR 92-17-069
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:15 p.m.)

Original Notice.

Title of Rule: Amending WAC 232-12-019 Classifica-
tion of game fish.

Purpose: Add to the list of game fish a species which
has been present in Washington for at least 14 years, and
which is occasionally taken on hook and line by sportsmen.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: The first documented catch of a flathead
catfish in Washington was on September 10, 1978, some-
where above Lower Monumental Dam on the Snake River.
Fish as large as 22.8 pounds have been caught in Washing-
ton waters (Snake River) since then, with small fish now
being reported from various waters, including the Yakima
River.

Reasons Supporting Proposal: The flathead catfish is a
popular sport fish in other parts of the United States. More
flathead catfish have been caught in Washington than some
other species which we presently classify as game fish, such
as northern pike. A number of anglers have inquired about
our state record for this species and the possibility of
entering record-size fish.

Name of Agency Personnel Responsible for Drafting
and Implementation: Bruce Crawford, A.D., Fisheries
Management, Olympia, (206) 753-2895; and Enforcement:
Tony De La Torre, A.D., Wildlife Enforcement, Olympia,
(206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This change would allow a potentially popular sport
fish to be recognized as a game fish in Washington. There
will be no resource impacts as a result of this rule. Finan-
cial impacts will be minimal with added wording in the
pamphlet. '

Proposal Changes the Following Existing Rules: Adds
to the list of game fish a species which has been present in
Washington for at least 14 years, and which is occasionally
taken on hook-and-line by sportsmen.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091, by Septem-
ber 22, 1992,

Date of Intended Adoption: October 3, 1992,

August 10, 1992
Daniel Wyckoff
Administrative Regulations Officer

AMENDATORY SECTION (Amending Order 435, filed
5/1/90)

WAC 232-12-019 Classification of game fish. As
provided in RCW 77.12.020 and in addition to those species
identified in RCW 77.08.020 the following species of the
class Osteichthyes are classified as game fish:

Scientific Name Common Name

Salvelinus confluentus Bull Trout

Esox lucius Northern Pike
and hybrids involving Tiger Muskellunge
genus Esox

Ctenopharyngodon idella Grass Carp

Pylodictus olivaris Flathead Catfish

WSR 92-17-070
PROPOSED RULES
DEPARTMENT OF WILDLIFE
[Filed August 18, 1992, 4:17 p.m.]

Original Notice.

Title of Rule: New section WAC 232-12-242 Hunting
restrictions.

Purpose: A new regulation that allows for management
of participants in deer and elk hunting seasons through
requirement of certain transport tags to be in possession of
the hunter during said seasons.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: Deer and elk hunting seasons involving
modern firearms occur from September through December.
A deer or elk transport tag is required to be in a hunter’s
possession for the hunting of deer or elk. Seasons for the
hunting of other wildlife overlap deer and elk seasons which
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provides for persons to be hunting deer and elk without a
deer or elk transport tag, simply by stating they are hunting
for wildlife other than deer or elk. This regulation will
require persons hunting to be properly licensed for the
species hunted, or to be hunting with weapons not capable
of taking deer or elk if found to be hunting other wildlife
without deer or elk transport tags in possession.

Reasons Supporting Proposal: Numerous contacts are
currently made by wildlife enforcement officers where
hunters are carrying large caliber rifles used for deer and elk
hunting, however, claim to be hunting grouse, coyote, or
some other wildlife that does not require the purchase of a
transport tag. This provides the opportunity for a large
amount of illegal deer and elk hunting. In the Spokane area
alone, over 150 contacts with hunters not properly licensed
for deer or elk hunting were made by wildlife agents during
the 1991-92 hunting season. All of these contacts were of
hunters suspected to be hunting deer or elk without the
proper transport tag.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tony De La Torre,
A.D., Wildlife Enforcement, Olympia, (206) 753-5740.

Name of Proponent: Washington Wildlife Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This regulation will allow for the legal hunting of
wildlife if you have the proper deer or elk tag in possession,
and also will allow the hunter without a deer or elk tag to
hunt providing they utilize weapons that are not capable of
taking deer and elk. Specifically, shotguns or rimfire
weapons for grouse and shotguns for other game birds.
Recreational opportunity will not be decreased even though
the opportunity to violate the law will be.

Proposal Changes the Following Existing Rules:
Prohibits hunting for wildlife during the later modem firearm
deer seasons and during elk modern firearm seasons unless
the hunter is in possession of a valid deer or elk tag.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Cavanaugh’s River Inn, North 700
Division Street, Spokane, WA 99202, on October 2-3, 1992,
at 8:00 a.m.

Submit Written Comments to: Dan Wyckoff, 600
Capitol Way North, Olympia, WA 98501-1091.

Date of Intended Adoption: October 3, 1992..

August 17, 1992
Dan Wyckoff
Administrative Regulations Officer

NEW SECTION

WAC 232-12-242 Hunting restrictions It shall be
unlawful to hunt wildlife during the open season for deer or
elk, in areas where modern firearm deer or elk seasons are
open and where deer or elk may reasonably be expected,
unless proper licenses, tags, permits, stamps and weapons for
hunting deer or elk are in possession. Except:

(1) Wild birds may be hunted with a shotgun containing
size 4 or smaller birdshot.

Proposed
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(2) Forest grouse may be taken with 22 caliber rimfire
rifle or pistol during the grouse hunting season.

(3) Forest grouse may be taken with centerfire rifles and
pistols during modern firearm deer and elk seasons, provid-
ing proper licenses, tags, permits and stamps for hunting
deer or elk are in possession.

(4) Hunting wildlife with hounds in areas specified by
rule or regulation of the Wildlife Commission, providing
proper licenses, tags, permits, and stamps for hound hunting
are in possession.

(5) During a concurrent big game or turkey season when
proper. licenses, tags, permits, stamps, and weapons for big
game species being hunted or turkey are in possession.

WSR 92-17-071
PROPOSED RULES
DEPARTMENT OF LICENSING

(Real Estate Commission)
[Filed August 18, 1992, 4:37 p.m.]

Original Notice.

Title of Rule: Amending WAC 308-124F-020 Discrimi-
natory acts—Prohibition and 308-124D-040 Disclosure of
agency representation.

Purpose: To make protected classes language consistent
with federal and state law. To clarify ambiguity regarding
information for disclosure to purchasers.

Statutory Authority for Adoption: RCW 18.85.040.

Statute Being Implemented: RCW 18.85.040.

Summary: Amendment to WAC 308-124F-020 adds
families with children and individuals with handicap to the
protected classes from discrimination. Amendment to WAC
308-124D-040 identifies more clearly what form disclosure
should take and what information must be disclosed.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Robert Mitchell, 2424
Bristol Court, Olympia, 98504, 586-4681.

Name of Proponent: Department of Licensing, Real
Estate Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bellevue Hyatt Regency, Larch
Room, 900 Bellevue Way N.E., Bellevue, WA 98004, phone
462-1234, on September 22, 1992, at 9:00 a.m.

Submit Written Comments to: Robert Mitchell, 2424
Bristol Court, Olympia, WA 98504, by September 22, 1992.
Date of Intended Adoption: September 22, 1992.

August 18, 1992
Linda M. Moran
Assistant Attorney General

Proposed
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AMENDATORY SECTION (Amending Order PM 810, filed
12/7/88)

WAC 308-124D-040 Disclosure of agency represen-
tation. A ((Heensee)) Salesperson, associate broker, or
broker acting as the listing and selling agent or as a selling
agent must make an oral and/or written disclosure of agency
representation to buyer(s) in a real estate or business
opportunity transaction. The disclosure must have been
made at least once prior to preparing the purchase and sale
agreement, including options to purchase, lease purchase
agreements and exchange agreements.

The seller shall be provided disclosure of the selling
agent’s agency representation by the listing agent or the
selling agent at least once prior to presenting the agreement.

The disclosure shall be confirmed in a separate para-
graph titled "Agency disclosure" in the agreement, which
shall be as follows:

"AGENCY DISCLOSURE: At the signing of this
agreement the selling agent (insert name of selling

((agent-and-broker)) licensee and the company
name as licensed) represented . ............

(insert seller, buyer, or both seller and buyer)
((and)) The listing agent (insert name of listing
((agent-and-breker)) licensee and company name as
licensed) represented . ............... (st -

seller, or both seller and buyer)

Each party signing this document confirms that
prior oral and/or written disclosure of agency was
provided to him/her in this transaction.”

The licensee’s conduct in the real estate transaction shall
be in conformity with the agency disclosure made. The
payment of compensation or the obligation to pay compensa-
tion to a licensee is not necessarily determinative of a
particular agency relationship.

AMENDATORY SECTION (Amending Order RE 114, filed
7/2/75)

WAC 308-124F-020 Discriminatory acts—Prohibi-
tion. (1) Real estate licensees shall not:

(a) Refuse to communicate to the owner of a listed
property any written offer, concerning the same, made by
any person or persons because of race, color, creed, sex,
marital status, familial status, age ((er)), national origin,_or
the presence of any sensory, mental, or physical handicap.

(b) Refuse to negotiate for the sale or rental of, or
otherwise make available or deny, real property to any
person because of race, color, creed, sex, marital status,
familial status, age ((ef)), national origin, or the presence of
any sensory, mental, or physical handicap.

(¢) Discriminate against any person in the terms,
conditions, privileges of sale or rental of real property, or in
the provision of services or facilities in connection therewith,
because of race, color, creed, sex, marital status, familial
status, age ((ef)), national origin, or the presence of any
sensory, mental, or physical handicap.

(d) Make, print, or publish or cause to be made, printed,
or published any notice, statement, or advertisement with
respect to the sale or rental of real property that indicates
any preference, limitation or discrimination based on race,
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color, creed, sex, marital status, familial status, age ((er)),
national origin, or the presence of any sensory, mental, or
physical handicap, or an intention to make any such prefer-
ence, limitation or discrimination.

(e) Represent to any person because of race, color,
creed, sex, marital status, familial status, age ((ef)), national
origin, or the presence of any sensory, mental, or physical
handicap that any real property is not available for inspec-
tion, sale or rental when such real property is in fact
available,

() Induce or attempt to induce any person to sell or rent
any real property by representations regarding the entry or
prospective entry into the neighborhood of a person or
persons of a particular race, color, creed, sex, marital status
familial status, age ((ef)), national origin, or the presence of
any sensory, mental, or physical handicap.

(2) Nothing in this regulation shall be construed to
define or restrict the power of any other federal, state or
local government agency to pursue such measures as such
agency may deem appropriate to ensure that the opportunity
to purchase, rent or lease real property is made available to
all persons without regard to race, color, creed, sex, marital
status, familial status, age ((ef)), national origin, or the
presence of any sensory, mental, or physical handicap.

(3) Any real estate licensee who continues to sell any
real estate or operates according to a plan of selling which
is contrary to this regulation, will be disciplined in the
manner provided by the real estate licensing law, chapter
18.85 RCW.

WSR 92-17-075
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 91-64—Filed August 19, 1992, 9:49 a.m.]

Original Notice.

Title of Rule: Chapter 173-180C WAC, Facility
personnel oil handling training and certification.

Purpose: To implement the provisions of RCW
90.56.220, to provide improved protection of Washington
waters and natural resources by preventing oil spills caused
by human error; to ensure that key facility personnel are
adequately trained and can demonstrate competency and to
establish certification that personnel are in compliance with
training requirements.

Statutory Authority for Adoption: RCW 90.56.220.

Statute Being Implemented: RCW 90.56.220.

Summary: The Department of Ecology is required by
RCW 90.56.220 to establish standards for certification of
supervisory and other key personnel in charge of the
transfer[,] storage and handling of oil at onshore and
offshore facilities (as defined by RCW 90.56.010), including
training requirements.

Reasons Supporting Proposal: To reduce the threat of
oil spills caused by human error.

Name of Agency Personnel Responsible for Drafting:
Paul Heimowitz, Ecology Headquarters, P.O. Box 47600,
Olympia, WA 98504-7600, 493-2819; Implementation and
Enforcement: Greg Sorlie, Ecology Headquarters, P.O. Box
47600, Olympia, WA 98504-7600, 459-6037. '
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Name of Proponent: Department of Ecology,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule requires facilities which handle oil (as
defined by RCW 90.56.010) to meet minimum training and
certification requirements for key personnel involved in oil-
handling operations. At a minimum, these requirements
when followed, are expected to provide a basis for improved
protection of the states resources by preventing oil spills
caused by human error.

Proposal does not change existing rules.

Small Business Economic Impact Statement
INTRODUCTION .

Chapter 173-180C WAC is proposed in fulfillment of
the requirements of the Oil Spill Prevention and Response
Act of 1991. It addresses training and certification of key
personnel involved in the transfer, storage and handling of
oil at onshore and offshore facilities that are subject to the
act (see RCW 90.56.220). As provided in the act, the
proposed rule requires that facility owners and operators:
Identify in writing key positions for which oil spill
prevention training is required; identify in writing initial
classroom and/or on-the-job oil spill prevention training
requirements (including a specified minimum list of topics)
for each key supervisory, operations, management,
maintenance and indirect operations position; specify
continuing and remedial education requirements; specify
minimum training and/or experience requirements for
trainers; develop and maintain written manuals, checklists,
etc.; and document personnel training and retain records
thereof.

Personnel in place at the time that the rule is effective
need not be retrained if it can be shown that they have prior
training and/or on-
the-job experience that satisfies training requirements.
Facility owners and operators are also required to develop a
program for certifying (and periodically recertifying) that key
supervisory and operations personnel have fulfilled
training/experience requirements and achieved competency
for their position, to document this process, and to retain
records. Finally, facility owners and operators are required
to secure Department of Ecology approval of their training
and certification programs.

REGULATORY FAIRNESS ACT REQUIREMENTS

Chapter 19.85 RCW (the Regulatory Fairness Act)
requires that rules affecting more than 20 percent of all
industries or more than 10 percent of any one industry be
evaluated for disproportionate impacts on small versus large
businesses, and that mitigation be provided if legally
feasible. This document summarizes that analysis for the
proposed rule.

Currently available information indicates that
approximately 50 to 55 private sector facilities in
Washington may be subject to this rule. Because of multiple
facility ownership, this reduces to approximately 36 firms
within the following standard industrial classification sectors:
SIC 262 — Paper Mills; SIC 291 — Petroleum Refining;

Proposed
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SIC 295 — Asphalt Paving and Roofing Materials; SIC 422
— Public Warehousing and Storage; SIC 461 — Pipelines
Except Natural Gas; SIC 491 — Electric Services; SIC 495
— Sanitary Services; SIC 496 — Steam and Air-Condition-
ing Supply; SIC 517 — Petroleum and Petroleum Products
— Wholesale; and SIC 554 — Gasoline Service Stations
(Marine Fuel).

The proposed rule will impact more than 10 percent of
the firms in at least three of the above sectors. The impacts
will be disproportionate. In an effort to reduce the dispro-
portionate impacts mitigation has been provided.

MITIGATION

The proposed rule contains mitigation which includes:

Compliance deadlines, facilities with total tank storage
plus pipeline capacity equal to or greater than 1,000,000
gallons must have programs in place within 12 months of the
effective date of the proposed rule; smaller facilities have 18
months. Facilities in the latter category are often owned by
small businesses.

Performance standard, each business is free to choose
the most efficient and economical way for it to meet the
goals and standards of the proposed rule for each of its
facilities, including on-the-job training or experience and
adopting or modifying training and/or certification mecha-
nisms already used to meet federal or other state require-
ments. Most facilities subject to this rule are in compliance
with such requirements and will have minimal additional
compliance costs.

In-place personnel, existing personnel with previous
training and/or experience deemed sufficient to satisfy the
proposed rule by the facility owner or operator need not be
retrained. Their qualifications need only be documented and
certified.

Guidance materials, the Department of Ecology will
prepare and distribute written guidance materials to assist
facility owners and operators in complying with the proposed
rule. Oil spill prevention training and test materials devel-
oped by the department for technical assistance purposes
may be used by facilities to meet some rule requirements.

Approval process, the proposed rule does not require
that facility owners or operators prepare and submit plans,
reports or other documents to the department in order to
secure approval of their programs. Department staff will
come to each facility and examine records and materials and
confer with personnel. This process should be less costly
and burdensome for both small and large businesses.

.Cost considerations, approval criteria for training and
certification programs include demonstration that it "pro-
vides, to the maximum extent practicable, protection from
human error oil spill risk factors..." (see proposed WAC 173-
180C-080 (7)(a)). The definition of "maximum extent
practicable” includes considerations of feasibility, commer-
cial availability and cost, as well as effectiveness (WAC
173-180C-030(14)).

Copies: For a copy of the full SBEIS please contact
Denise Clifford, Department of Ecology, Mailstop 7600,
P.O. Box 47600, Olympia, WA 98504-7600.

Hearing Location: Public Utilities District #1, 1415
Freeway Drive, Aqua Room, Mt. Vernon, WA, on Septem-
ber 30, 1992, at 6:30 p.m.
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Submit Written Comments to: Paul Heimowitz, Central
Programs, P.O. Box 47600, Olympia, WA 98504-7600, by
October 9, 1992,

Date of Intended Adoption: December 15, 1992.

August 18, 1992
Fred Olson
Deputy Director

Chapter 173-180C WAC
Facility personnel oil-handling training and certifica-
tion

NEW SECTION

WAC 173-180C-010 Purpose. The purpose of this
chapter is to establish onshore and offshore facility personnel
oil-handling training and certification requirements which,
when followed, will:

(1) Provide improved protection of Washington waters
and natural resources by preventing oil spills caused by
human factors;

(2) Ensure that key facility personnel involved in oil-
handling operations are adequately trained and have demon-
strated competency; and

(3) Establish certification that personnel are in compli-
ance with training requirements.

NEW SECTION

WAC 173-180C-020 Authority. RCW 90.56.220
provides statutory authority for the personnel training and
certification requirements established by this chapter.

NEW SECTION

WAC 173-180C-030 Definitions. (1) "Bulk" means
material that is stored or transported in a loose, unpackaged
liquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system.

(2) "Cargo vessel” means a self-propelled ship in
commerce, other than a tank vessel or a passenger vessel, of
three hundred or more gross tons, including but not limited
to, commercial fish processing vessels and freighters.

(3) "Certification" means the documentation that a
facility employee has met all requirements of an oil spill
prevention training and job competency program that has
been approved by the department.

(4) "Department” means the state of Washington
department of ecology.

(5) "Director" means the director of the state of Wash-
ington department of ecology. '

(6) "Discharge" means any spilling, leaking, pumping,
pouring, emitting, emptying, or dumping.

(7)(a) "Facility" means any structure, group of struc-
tures, equipment, pipeline, or device, other than a vessel,
located on or near the navigable waters of the state that both:

(i) Transfers oil in bulk to or from a tank vessel or
pipeline; and

(ii) Is used for producing, storing, handling, transferring,
processing, or transporting oil in bulk.

(b) A facility does not include any:
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(i) Railroad car, motor vehicle, or other rolling stock
while transporting oil over the highways or rail lines of this
state, or while transferring oil to or from the rolling stock;

(ii) Underground storage tank regulated by the depart-
ment or a local government under chapter 90.76 RCW;,

(iii) Motor vehicle motor fuel outlet;

(iv) Facility that is operated as part of an exempt
agricultural activity as provided in RCW 82.04.330; or

(v) Marine fuel outlet that dispenses three thousand
gallons or less of fuel in a single transaction to a ship other
than a tank vessel, cargo vessel, or passenger vessel. Marine
fuel outlets that dispense more than three thousand gallons
of fuel to any vessel in a single transaction do not meet this
exemption.

(8) "Gross ton" means a vessel’s approximate volume as
defined in Title 46, United States Code of Federal Regula-
tions, Part 69.

(9) "Indirect operations" means involvement in on-site
activities, such as new construction, in a capacity that
indirectly involves the risk of an oil spill to waters of the
state due to potential impacts to nearby operations (e.g.,
operating digging equipment next to an active transfer
pipeline).

(10) "Key" means a position with direct responsibility
for performing or overseeing the transfer, storage, handling,
or monitoring of oil at a facility, or a job function where
typical human factors present the probability of a spill
occurring.

(11) "Maintenance"” means direct involvement in
maintaining and repairing the equipment used for the
transfer, storage, handling, or monitoring of oil at a facility
in a capacity that involves the risk of an oil spill to waters
of the state.

(12) "Management" means direct involvement in
managing the transfer, storage, handling, or monitoring of oil
at a facility by setting operations policies and procedures that
involve the risk of an oil spill to waters of the state.

(13) "Marine facility” means any facility used for tank
vessel wharfage or anchorage, including any equipment used
for the purpose of handling or transferring oil in bulk to or
from a tank vessel.

~ (14) "Maximum extent practicable” means the highest
level of effectiveness that can be achieved through the use
of facility personnel and best achievable technology. In
determining what is the maximum extent practicable, the
director shall consider, at a minimum, the effectiveness,
engineering feasibility, commercial availability, safety, and
the cost of the measures.

(15) "Navigable waters of the state” means those waters
of the state, and their adjoining shorelines, that are subject
to the ebb and flow of the tide and/or are presently used,
have been used in the past, or may be susceptible for use to
transport intrastate, interstate, or foreign commerce.

(16) "Offshore facility” means any facility, as defined in
subsection (7) of this section, located in, on, or under any of
the navigable waters of the state, but does not include a
facility any part of which is located in, on, or under any land
of the state, other than submerged land.

(17) "Oil" or "oils" means naturally occurring liquid
hydrocarbons at atmospheric temperature and pressure
coming from the earth, including condensate and natural
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gasoline, and any fractionation thereof, including, but not
limited to, crude oil, petroleum, gasoline, fuel oil, diesel oil,
oil sludge, oil refuse, and oil mixed with wastes other than
dredged spoil, including oil-contaminated ballast or bilge
water. Oil does not include any substance listed in Table
302.4 of 40 C.F.R. Part 302 adopted August 14, 1989, under
section 101(14) of the Federal Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as
amended by P.L. 99-499,

(18) "Onshore facility" means any facility, as defined in
subsection (7) of this section, any part of which is located in,
on, or under any land of the state, other than submerged
land, that because of its location, could reasonably be
expected to cause substantial harm to the environment by
discharging oil into or on the navigable waters of the state
or the adjoining shorelines.

(19) "On-the-job training" means learning procedures
and equipment use through observation of experienced and
competent personnel, and supervised hands-on practice.

(20) "Operations” means direct involvement in the
transfer, storage, handling, or monitoring of oil at a facility
in a capacity that involves the risk of an oil spill to waters
of the state. This functional group includes but is not
limited to the person-in-charge, storage tank operators,
pipeline operators, and oil transfer monitors.

(21)(a) "Owner or operator" means:

(i) In the case of an onshore or offshore facility, any
person owning or operating the facility; and

(ii) In the case of an abandoned onshore or offshore
facility, the person who owned or operated the facility
immediately before its abandonment.

(b) "Operator" does not include any person who owns
the land underlying a facility if the person is not involved in
the operations of the facility.

(22) "Passenger vessel" means a ship of three hundred
or more gross tons with a fuel capacity of at least six
thousand gallons carrying passengers for compensation.

(23) "Person” means any political subdivision, govern-
ment agency, municipality, industry, public or private
corporation, copartnership, association, firm, individual, or
any other entity whatsoever.

(24) "Person-in-charge" means the individual identified
as the person in charge of transfer operations as required
under 33 C.F.R. 154.710.

(25) "Personnel” means individuals employed by, or
under contract with, a facility.

(26) "Pipeline” means, for the purposes of subsection
(7)(a) (i) of this section, a pipeline connected to a marine
facility, and not owned or operated by the facility referred to
in subsection (7)(a) of this section.

(27) "Ship" means any boat, ship, vessel, barge, or other
floating craft of any kind.

(28) "Spill" means an unauthorized discharge of oil
which enters waters of the state.

(29) "Supervisory" means involvement in directly
supervising the transfer, storage, handling, or monitoring of
oil at a facility by implementing operations policies and
procedures that involve the risk of an oil spill to waters of
the state.
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(30) "Tank vessel” means a ship that is constructed or
adapted to carry, or that carries, oil in bulk as cargo or cargo
residue, and that:

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the
jurisdiction of this state.

(31) "Waters of the state” includes lakes, rivers, ponds,
streams, inland waters, underground water, salt waters,
estuaries, tidal flats, beaches and lands adjoining the seacoast
of the state, sewers, and all other surface waters and water-
courses within the jurisdiction of the state of Washington.

NEW SECTION

WAC 173-180C-040 Applicability. Personnel oil-
handling training and certification programs for onshore and
offshore facilities must be developed, approved, and imple-
mented, pursuant to requirements in this chapter.

NEW SECTION

WAC 173-180C-050 Training requirements. (1)
Each onshore and offshore facility shall develop and imple-
ment oil spill prevention training for key supervisory,
operations, maintenance, management, and indirect opera-
tions personnel. Training shall be designed to promote job
competency and environmental awareness for the purpose of
preventing oil spills. Non-English speaking personnel
subject to the facility’s training requirements shall be trained
in a manner that allows comprehension by such personnel.

(2) Oil spill prevention training programs must be
approved by the department pursuant to WAC 173-180C-
080.

(3) The facility shall identify, in writing, the specific
position titles which the facility has identified to be subject
to its oil spill prevention training requirements. In making
this determination, the facility shall evaluate the functions of
facility personnel positions using the definitions of "key,"
"supervisory,” "operations,” "maintenance," "management,"
and "indirect operations” under WAC 173-180C-030. For
cases where certain job titles associated with indirect
operations can not be identified in advance, the facility shall
identify the types of job orders or work sites which may
involve the need for indirect operations oil spill prevention
training.

(4) The facility shall identify, in writing, the specific
initial classroom and/or on-the-job oil spill prevention
training requirements for each position, including minimum
hours, that are appropriate for each position given the
facility’s training needs and human factor risks.

(5) Requirements for initial training of operations and
supervisory personnel shall focus on building personnel
competency in operating procedures and spill prevention
systems specific to the facility. Oil spill prevention training
requirements shall incorporate the following core training
topics at a minimum:

(a) Overview of all oil handling, transfer, storage, and
monitoring operations at the facility;

(b) Operating procedures and checklists specific to
trainee’s job function;

(c) Problem assessment and preventative maintenance;
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(d) Recognition of human factor risks and how they can
be minimized;

(e) Awareness of local environmental sensitivity and oil
spill impacts;

(f) Major components of facility’s oil spill prevention
plan;

(g) Major components of facility’s operations manual;

(h) Major components of facility’s oil spill contingency
plan;

(i) Procedures and decision-making for abnormal
operating events;

(j) Emergency spill prevention and safe shut down
responsibilities and procedures;

(k) Routine and emergency communications procedures;

(I) Decision-making for abnormal operating events and
emergencies;

(m) Overview of applicable oil spill prevention and
response laws and regulations; and

(n) Drug and alcohol use awareness, pursuant to WAC
173-180D-060(11).

(6) Requirements for initial oil spill prevention training
of management personnel shall incorporate the following
core training topics at a minimum:

(a) Overview of all oil handling, transfer, storage, and
monitoring operations at the facility;

(b) Management role in operations and oil spill preven-
tion;

(c) Problem assessment;

(d) Recognition of human factor risks and how they can
be minimized;

(e) Awareness of local environmental sensitivity and oil
spill impacts;

(f) Major components of facility’s oil spill prevention
plan;

(g) Major components of facility’s operations manual;

(h) Major components of facility’s oil spill contingency
plan;

(i) Emergency spill prevention and safe shut down
responsibilities and procedures;

(j) Decision-making for abnormal operating events and
emergencies;

(k) Overview of applicable oil spill prevention and
response laws and regulations; and

() Drug and alcohol use awareness, pursuant to WAC
173-180D-060(11).

(7) Requirements for initial oil spill prevention training
of maintenance personnel shall incorporate the following
core training topics at a minimum:

(a) Overview of all oil handling, transfer, storage, and
monitoring operations at the facility;

(b) Equipment problem assessment and preventative
maintenance;

(c) Awareness of local environmental sensitivity and oil
spill impacts;

(d) Major components of facility’s oil spill prevention
plan;

(e) Major components of facility’s operations manual,

(f) Major components of facility’s oil spill contingency
plan;

(g) Emergency spill prevention and safe shut down
responsibilities and procedures;
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(h) Overview of applicable oil spill prevention and
response laws and regulations; and

(i) Drug and alcohol use awareness, pursuant to WAC
173-180D-060(11).

(8) Requirements for initial oil spill prevention training
of indirect operations personnel shall incorporate the follow-
ing core training topics at a minimum:

(a) Overview of oil handling, transfer, storage, and
monitoring operations at specific indirect operations work
site within the facility;

(b) Awareness of local environmental sensitivity and oil
spill impacts;

(c) Notification procedures for emergency spill preven-
tion actions; and

(d) For facility employees, drug and alcohol use
awareness, pursuant to WAC 173-180D-060(11).

(9) The facility shall identify, in writing, the specific
oil spill prevention continuing education requirements for
each affected position, including minimum hours, that are
appropriate given the facility’s training needs and human
factor risks. Ongoing training shall occur at least annually,
and at a minimum address:

(a) Any changes in the core topics identified in subsec-
tions (5) through (8) of this section, unless affected person-
nel have already been informed about the change after its
occurrence;

(b) Refresher awareness training on environmental
sensitivity and oil spill impacts;

(c) Review and analysis of oil spills which have
occurred during the past year;

(d) Refresher training on emergency spill prevention
procedures; and

(e) For key supervisory, operations, and management
personnel, a practice exercise of the facility’s procedures for
preventing a spill during a particular abnormal operations
event.

(10) Facilities are encouraged to apply or modify
existing training programs required under federal Process
Safety Management requirements (29 C.F.R. 1910), Coast
Guard Person-in-charge requirements (33 C.F.R. 154.710),
and other federal/state training requirements in order to meet
the above oil spill prevention training requirements.

an Existing personnel that have entered their
current position prior to adoption of this chapter can be
regarded as having met the facility’s initial oil spill preven-
tion training requirements if:

(a) The facility has documented that those personnel
have received the required training in the past; or

(b) The facility attests in writing and in detail how those
personnel have had on-the-job training or other experience
equivalent to the facility’s initial training requirements
including type and frequency of past training when known.

(12) Facilities shall develop follow up remedial training
for personnel clearly responsible in causing an oil spill while
functioning in their position.

(13) Contractors hired by the facility to perform key
supervisory, operations, maintenance, management, or
indirect operations functions, as identified by the facility
under subsection (3) of this section, are considered "person-
nel" for the purposes of this chapter, and shall be subject to
the same oil spill prevention training requirements as facility
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employees. The facility is responsible to validate that such
contractors have met the facility’s oil spill prevention
training requirements before they perform a key supervisory,
operations, maintenance, management, or indirect operations
function.

(14) Facilities shall develop minimum training and/or
experience qualifications for trainers who will demonstrate
facility-specific procedures, equipment use, supervise
practice sessions, and provide other on-the-job training to
new operations personnel.

(15) Facilities shall develop and maintain written oil
spill prevention training materials, such as training manuals
or checklists.

(16) Oil spill prevention training shall be documented,
and records shall be kept at the facility in a central and
accessible location for at least five years from the date of
training completion.

NEW SECTION

WAC 173-180C-060 Certification program. (1) Each
onshore and offshore facility shall develop and implement a
program to certify that key supervisory and operations
personnel identified pursuant to WAC 173-180C-050(3) have
met the facility’s oil spill prevention training program
requirements, and are competent to perform the operations
or supervisory functions associated with their position. The
certification program shall be designed to ensure job compe-
tency and environmental awareness for the purpose of
preventing oil spills.

(2) Certification programs must meet minimum criteria
pursuant to WAC 173-180C-070.

(3) Certification programs must be approved by the
department pursuant to WAC 173-180C-080.

NEW SECTION

WAC 173-180C-070 Minimum criteria for certifica-
tion programs. (1) The facility oil spill prevention certifi-
cation program shall address all key supervisory and opera-
tions personnel identified pursuant to WAC 173-180C-
050Q3).

(2) The facility shall develop and maintain written
certification procedures, including:

(a) Minimum competency requirements to achieve
certification;

(b) The process to develop and test competency in key
supervisory and operations personnel;

(c) The process to issue and track certificates; and

(d) Policies regarding loss or lack of certified status.

(3) The facility shall maintain a written certificate or
other record for supervisory and operations personnel which
have met the facility’s certification requirements. This
record shall document:

(a) The certified individual’s name and position;

(b) Types and hours of training completed;

(c) Name of trainer;

(d) Results of performance tests and evaluations; and

(e) Signatures of the trainee and trainer.

(4) Copies of certification records shall be kept at the
facility in a central and accessible location for at least five
years from the date of certification.
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(5) The facility certification program shall incorporate
methods to evaluate and confirm job competency, including:

(a) A written examination which tests general knowl-
edge about training topics identified under WAC 173-180C-
050(5), with a minimum passing score of eighty percent;

(b) A practical evaluation of understanding and perfor-
mance of routine and emergency operations specific to a
position’s job function, including:

(i) Observation of performance of all oil handling,
transfer, storage, and monitoring duties assigned to a position
prior to unsupervised performance; and

(ii) Practice exercises involving procedures to prevent a
spill during abnormal operations events.

(6) The facility’s program shall only provide for
certification of an individual who has:

(a) Met the facility’s oil spill prevention initial training
requirements tied to the individual’s position, as developed
pursuant to WAC 173-180C-050(4); and

(b) Passed a competency evaluation developed under
subsection (5) of this section.

(7) Recertification shall occur at least once every thirty
months, based on:

(a) Successful completion of continuing education
requirements; and

(b) Satisfactory performance in a reevaluation of
competency as developed under subsection (5) of this
section.

NEW SECTION

WAC 173-180C-080 Program approval. (1) Facilities
must develop or modify their training and certification
program to meet rule criteria, begin implementing the
program, and if necessary, update the description of this
program in their oil spill prevention plan pursuant to chapter
173-180D WAC requirements: .

(a) Within twelve months from adoption of this rule, for
facilities with combined pipeline and aboveground tank oil
storage capacity of one million gallons or more; and

(b) Within eighteen months from adoption of this rule,
for facilities with combined pipeline and aboveground tank
oil storage capacity of less than one million gallons.

(2) Within six months from the date that facilities must
meet rule criteria pursuant to subsection (1) of this section,
the facility shall have conducted its certification procedures,
as developed pursuant to WAC 173-180C-070(2), for all
existing personnel that are subject to the facility’s certifica-
tion requirements and have entered their current position
prior to adoption of this chapter.

(3) The department of ecology shall review the facility’s
training and certification program after the date that facilities
must meet rule criteria pursuant to subsection (1) of this
section. This review shall be accomplished by a general on-
site inspection by the department through evaluation of the
facility’s training materials, testing records and certification
records, and consultation with personnel.

(4) The department of ecology will notify facilities
regarding approval status within thirty days from completing
inspections performed under subsection (2) of this section.
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(5) Facilities that do not receive approval will have
ninety days to address deficiencies, with options for a time
extension based on the department of ecology’s discretion.

(6) Training and certification program approval is
valid for five years. Significant changes to the facility’s
program must be documented through an update of the
facility’s prevention plan pursuant to chapter 173-180D
WAC requirements. The department of ecology may
perform announced and unannounced inspections at facilities
to verify compliance.

(7) A training and certification program shall be
approved if, in addition to meeting criteria in WAC
173-180C-060 and 173-180C-070, it demonstrates that when
implemented, it can:

(a) Provide, to the maximum extent practicable,
protection from human factor oil spill risks identified in the
risk analysis required by WAC 173-180D-060(16);

(b) Minimize the likelihood that facility oil spills will
occur and minimize the size and impacts of those facility oil
spills which do occur;

(c) Provide effective oil spill prevention training to key
supervisory, operations, maintenance, management, and
indirect operations personnel;

(d) Ensure proper evaluation of job competency; and

(e) Provide an effective system to clearly document and
track personnel training and certification.

(8) When reviewing programs, the department shall, in
addition to the above criteria, consider the following at a
minimum:

(a) The volume and type of 0il(s) handled by facility,
and frequency of oil-handling operations;

(b) Number of facility personnel;

(c) The history and circumstances of prior spills by
similar types of facilities, including spill reports by ecology
on-scene coordinators;

(d) Inspection reports;

(e) The presence of hazards unique to the facility, such
as seismic activity or production processes; and

(f) The sensitivity and value of natural resources that
could be affected by a spill from the facility.

(9) The department may approve a program with an
expedited review as set out in this section if that program
has been approved by a federal agency or other state which
the department has deemed to apply approval criteria which
equal or exceed those of the department.

(10) If the program receives approval, the facility owner
or operator shall receive a certificate of approval describing
the terms of approval, including expiration dates pursuant to
subsection (6) of this section.

(a) The department may conditionally approve a
program by requiring a facility owner or operator to operate
with specific precautionary measures until unacceptable
components of the program are resubmitted and approved.

(i) Precautionary measures may include, but are not
limited to, reducing oil transfer rates, increasing personnel
levels, or restricting operations to daylight hours or favorable
weather conditions. Precautionary measures may also
include additional requirements to ensure availability of
response equipment.

(ii) A facility shall have thirty calendar days after the
department gives notification of conditional status to submit
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to the department and implement required changes, with the
option for an extension at the department’s discretion.
Facilities which fail to meet conditional requirements or
provide required changes in the time allowed shall lose
conditional approval status.

(b) If approval is denied or revoked, the facility owner
or operator shall receive an explanation of the factors for
disapproval and a list of deficiencies. The facility may be
subject to penalties identified in WAC 173-180C-095.

(c) The department’s decisions under this chapter are
reviewable in superior court.

(d) Approval of a training and certification program by
the department does not constitute an express assurance
regarding the adequacy of the program nor constitute a
defense to liability imposed under state law.

(11) The department shall prepare guidance material to
aid department staff responsible for program review. This
material shall be made available to facility staff and other
interested parties. While the guidance manual will be used
as a tool to conduct review of a program, the department
will not be bound by the contents of the manual. Oil spill
prevention training and test materials developed by the
department for technical assistance purposes may be used to
meet part of a facility’s training and certification program
requirements under this chapter.

(12) The department may review a program following
any spill at the facility.

NEW SECTION

WAC 173-180C-090 Inspections. The department
may verify compliance with this chapter by announced and
unannounced inspections in accordance with RCW
90.48.090.

(1) During inspections, department staff may require the
facility to provide proof of certification.

(2) The department shall endeavor to provide a
completed inspection report to the facility owner and
operator within thirty calendar days from the inspection date.

NEW SECTION

WAC 173-180C-095 Noncompliance with
requirements. Any violation of this chapter may be subject
to enforcement and penalty sanctions of RCW 90.48.144 as
amended by section 27, chapter 73, Laws of 1992. These
penalties include a civil penalty of up to ten thousand dollars
a day for every violation.

NEW SECTION

WAC 173-180C-098 Severability. If any provision of
this chapter is held invalid, the remainder of the rule is not
affected.
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Title of Rule: Chapter 246-790 WAC, Special
supplemental food program for women, infants and children
(WIC).

Purpose: Provide the Office of WIC Services with
regulatory authorlty to administer the WIC food dellvery
system described in 7 CFR 246.

Statutory Authority for Adoption: RCW 43.70.120.

Summary: This action is a revision to chapter 246-790
WAC. Revisions include correcting agency name and
address, updating definitions, changing words for clarifica-
tion, and reflecting minor policy changes.

Reasons Supporting Proposal: Current contracts with
food vendors expire in March 1993. The Office of WIC
Services wishes to have WAC revisions in place for the next
contract period.

Name of Agency Personnel Responsible for Drafting:
Orma Stout, P.O. Box 47886, (206) 586-6720; Imple-
mentation: Rebecca Waite, P.O. Box 47886, (206) 586-
6740; and Enforcement: Loren Bell, P.O. Box 47886, (206)
753-3997.

Name of Proponent: Department of Health, Office of
WIC Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 246-790 WAC provides the Office of WIC
Services with regulatory authority to administer the WIC
food delivery system described in 7 CFR 246.

Proposal Changes the Following Existing Rules: The
proposed changes include correcting agency name and
address, updating definitions, changing words for clarifica-
tion and reflecting minor policy changes. The proposed
changes are not substantial nor controversial.

No small business economic impact statement. is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Office Building 2 (OB-2)
Auditorium, 14th and Jefferson, Olympia, Washington
98504, on September 22, 1992, at 2:00 p.m.

Submit Written Comments to: Ann Foster, Rules
Coordinator, 1300 S.E. Quince, P.O. Box 47902, Olympla
WA 98504-7902, by September 18, 1992,

Date of Intended Adoption: September 29, 1992.

August 12, 1992
Kristine M. Gebbie
Secretary

AMENDATORY SECTION (Amending Order 3118, filed
12/18/90, effective 1/18/91)

WAC 246-790-010 Definitions.

((This—section
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" H "

(1) "Applicant means any food vendor making a written
request for authorization to participate in the program.

(2) "Authorization" means the applicant has been given
approval by the department to participate in the WIC
program.

(3) "CFR" means the Code of Federal Regulations.

(4) "Contract" means a written legal document with the
department, which allows the food vendor to accept food
instruments from WIC in exchange for specified supplemen-
tal foods. The contract shall be signed by the food vendor’s
legal representative and the contracting officer of the
Department of Health.

(5) "Contractor" means a WIC-authorized food vendor.

(6) "Department" means the Washington State
Department of Health.

(7) "Disqualification" means the act of ending the
participation of an authorized food vendor, participant, or
local agency in the WIC program.

(8) "Food company"” means a manufacturer of food
items.
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(9) "Food instrument” means a WIC check which is

used by a participant to obtain specified supplemental foods.

(10) "Food vendor" means the owner, chief executive

officer, controller or other person legally authorized to

obligate a store location to a contract.
(11) "Fine" means a sum of money imposed as a

penalty for an offense.
(12) "Fraud" means any act in which a food vendor

misuses the WIC program for monetary gain.
(13) "Local WIC agency" means the contracted clinic or

agency where a participant receives WIC services.

(14) "Program" means the Special Supplemental Food
Program for Women, Infants and Children (WIC).

(15) "Supplemental foods" means those foods containing

nutrients determined to be beneficial for pregnant, breast-
feeding, and postpartum women, infants and children, as

prescribed by federal and state regulations.

(16) "Termination" means discontinuing:

(a) authorization of a food vendor to participate in the
program; or

(b) authorization of a participant to receive WIC
benefits.

(17) "Wholesaler" means a business entity which sells
food and other items to a food vendor.

(18) "WIC participant” means any individual receiving

WIC benefits.
((Vendor-Program))

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 3117, filed
12/18/90, effective 1/18/91)

WAC 246-790-050 Description of WIC program. (1)
The WIC program is a federally funded program established
in 1972 by an amendment to the Child Nutrition Act of
1966. The purpose of the program is to serve as an adjunct
to health care by providing nutritious food; nutrition
education and counseling; health screening; and referral
services to pregnant and breast-feeding women, infants, and
children in certain high risk categories.

(2) Federal regulations governing the WIC program (7
CFR Part 246) require implementation of standards and
procedures to guide the state’s administration of the WIC
program and are hereby incorporated by reference. These
regulations are designed to promote consistent and high
quality services to clients, promote consistent application of
procedures for eligibility and food issuance, and lessen the
possibility of participant, food vendor, and local agency
abuse of the WIC program. These regulations define the
rights, responsibilities, and legal procedures of participants,
vendors, and local agencies.

(3) The WIC program in the state of Washington is
administered by the Office of WIC Services ((nutrition

services-section-of-the-divisionofparent-child-health
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serviees)) in the department of ((secial-and)) health ((servie-
es)).

(4 1 in-this-c} _the following definiti
apply:

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 3117, filed

12/18/90, effective 1/18/91)

WAC 246-790-060 Authorized foods. (1) The
department shall provide one or more of the following foods
to eligible women, infants, and children:

(a) Cereals,

(b) Juices,

(¢) Infant formula,

(d) Infant cereal,

(e) Milk,

(f) Eggs,

(g) Dry beans and peas,

(h) Peanut Butter, and

(i) Cheese.

These foods shall meet nutritional standards established
by federal regulations.

((®)) The department shall approve specific brands of
infant formula, juice, and cereal based on federal nutritional
requirements. In addition, the department specifies juice
provided to WIC clients must be unsweetened((;-and)).

((69)) The department shall designate specific types of
domestic, pasteurized cheese for the WIC program.

(2) A copy of the authorized WIC food list shall be
included in the annually revised state plan which is available
for public comment and is submitted to the United States
Department of Agriculture Food and Nutrition Services
regional office.

(3) The following steps have been established by the
department as the formal procedure for adding a food
product to the WIC program:

(a) A food company or other entity, such as a local
WIC clinic, shall submit a written request for authorization
of a product;

(b) The food company representative shall furnish the
state WIC office with:

(i) Package flats of labels, information on package sizes
and prices, and a summary of current distribution; and

(ii) The food company’s summary of current distribution
shall be in writing and shall include, but not be limited to:

Proposed
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(A) Identification of the wholesaler carrying the product;
and

(B) Assessment of when the new product replaces the
old on store shelves when there is a change in the product
formulation.

This information must be received ninety days or more
before WIC food instrument revision deadlines.

(c) When the product meets federal and state
requirements, the department shall verify product availability
and price;

(d) The nutrition services work group of the Office of

WIC Services shall make a recommendation based on the

product’s ingredients and value to the promotion of healthful
and economic food buying practices;

(e) The department shall survey local WIC agency staff
for their recommendation in regard to need and demand for
the product;

(f) The department shall review data and recommen-
dations and shall notify the food company of the
department’s decision;

(g) The department shall add the newly authorized food
items to the WIC food instrument at the next scheduled
printing.

(4) State WIC monitor staff shall determine if a food
product considered for authorization is available to retail
outlets, statewide, and has a history of availability for one
year or more.

(5) The department reserves the right to require a food
company to submit a statement guaranteeing a minimum
period of time during which a food product will be available
throughout the state of Washington.

(6) The department reserves the right to refuse any food
product that appears in contradiction to the principles
promoted by the WIC program’s nutrition service
component.

(7) The department reserves the right to limit the
number of authorized foods within a food category.

(8) Food companies shall notify the department of any
changes in product content, name, label design, or
availability.

(a) If a food company fails to notify the department of
the changes in writing, the WIC program shall revoke the
product’s authorization; and

(b) a food company shall notify the department of
changes before a Washington state wholesaler receives the
new product.

(9) A food company shall not use the term "WIC
approved" without prior department approval.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3117 [145]),

filed 12/18/90 [2/26/91], effective 1/18/91 [3/29/91])

WAC 246-790-070 Food vendor participation. (1)
The department shall authorize food vendors who may
redeem WIC food instruments or otherwise provide supple-
mental foods to WIC participants. Unauthorized vendors
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who redeem WIC food instruments are subject to the
penalties specified in WAC 246-790-100.

(2) Application procedure.

(a) Food vendors shall submit an application to the
department, including a price list for authorized WIC food.
Forms used in the application process are contained in the
state plan which is submitted annually to the United State
Department of Agriculture Food and Nutrition Service((s))
regional office.

(b) The department may require ((vender)) applicants to
provide information regarding gross food sales and inventory
records for WIC-approved foods.

(c) The department shall conduct a documented on-site
visit prior to, or at the time of, initial authorization of a new
food vendor, for the purpose of evaluating the inventory of
WIC foods and providing training on rules and regulations
of WIC transactions.

(d) The department shall issue contracts for a maximum
period of two years. All contracts expire on March 31 of
odd-numbered years. No new applications will be accepted
after October 1 in even-numbered years, except in the case
of an ownership change or where there is a documented need
for a location in order to solve client access problems. The
department has the authority to limit acceptance of new
application to other specific times as well.

(3) The department shall authorize an appropriate
number and distribution of food vendors to assure adequate
participant convenience and access, and to assure the
department can effectively manage review of these food
vendors. The department has the authority to limit the
number of authorized food vendors in any given geographic
area or statewide. Selection is based on the following
conditions:

(a) The ((vender)) applicant shall have requests from or
the potential of serving six or more WIC participants.

(i) For vendors without prior contracts, the local WIC
agency shall document six or more WIC participants
requesting use or a location.

(ii) Vendors applying for reauthorization shall have a
check redemption record averaging fifteen or more checks
per month over a six-month period, documented by depart-
ment statistics reports.

(iii) Exceptions may be made for:

(A) Pharmacies needed as suppliers of special infant
formulas; or

(B) Retail grocery stores in isolated areas.

In either case, the need shall be documented by the local
WIC agency.

(b) Food vendors shall stock representative items from
all food categories on the authorized WIC food list that
apply to the vendor’s classification. Minimum quantities
specified on the authorized WIC food list shall be stocked
before a contract is offered to the food vendor. A food
vendor seeking a waiver from the minimum formula stock
requirement shall request the waiver in writing for each
contracting period. No waivers shall be granted unless there
is an insufficient number of authorized vendors in a given
service area;

(c) Prices of individual food items shall not exceed one
hundred twenty percent of the statewide average price. The
state WIC office shall have the prerogative to grant waivers
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to the price percentage requirement when client access is
jeopardized;

(d) The food vendor shall possess a valid Washington
state tax registration number;

(e) The food vendor shall comply with training sessions,
monitor visits, and provide invoices and shelf prices upon
the department’s request;

(f) The food vendor’s store shall be open for business
eight or more hours per day, six days per week.

(4) The department shall give written notification of
denial, stating the reason, and advising the food vendor of
the vendor’s right of appeal. The department may deny a
food vendor authorization for reasons including, but not
limited to the following:

(a) Redeeming WIC food instruments without
authorization;

(b) Changing ownership more than twice during a two-
year contracting period;

(c) Failure to implement corrective action imposed by
the department;

(d) Failure to complete payment of an imposed fine or
reimbursement of an overcharge within the time specified;

(e) Refusing to accept training from the WIC program;
and

(f) Repeated department-documented noncompliance
with program regulations.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.
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AMENDATORY SECTION (Amending Order 3117 [215],
filed 12/18/90 [11/19/91], effective 1/18/91 [12/20/91])

WAC 246-790-080 Food vendor contracts. (1) All
((participating)) authorized food vendors shall enter into
written contracts with the department. The contract shall be
signed by the food vendor’s legal representative.

(2) When the food vendor obligates more than one store
location, all participating store locations shall be listed by
name and location on the contract. Individual store locations
may be added, ((temperarily)) disqualified, or terminated by
contract amendment without affecting the remaining store
locations.

(3) The department shall have the authority to contract
with a sole source for a specified WIC food product or food
product category.

(4) WIC vendor rules. The food vendor contract shall
contain the following rules;

(a) The food vendor shall stock sufficient quantities of
authorized WIC foods to meet the needs of WIC customers;

(b) The food vendor shall redeem food instruments
made payable only to that specific store or with the words
"any authorized WIC vendor;"

(c) The food vendor shall accept food instruments from
a WIC customer within thirty days of the time period
specified on the food ((isstance-date-and-submit-these))
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instrument((s)) and submit for payment within the time
period stated on the food instrument;

(d) The food vendor shall ensure both signatures on the
WIC check match;

(f) The food vendor shall redeem WIC food instruments
for only the supplemental foods specified and in the
quantities specified on the food instrument;

(g) The food vendor shall post the prices of WIC foods
so they are visible to the public;

((¢8))) (h) The food vendor shall provide supplemental
foods at the current price or at less than the current price
charged other customers;

(i) The food vendor shall not sell WIC-authorized foods
after the manufacturer’s expiration date;

(1) () The food vendor shall not accept WIC checks
exceeding the maximum amount allowable;

((69)) (k) The department has the right to demand
refunds from the food vendors for documented overcharges;

((69) (1) The department may deny payment to the food
vendor for improperly handled food instruments or may
demand refunds for payments already made on improperly

handled food instruments. ((E*amp-l»es—ehmp;—eper—l—y

amount:))

((de))) (m) The food vendor shall not seek restitution
from WIC ((eustemess)) participants for food instruments not
honored by the WIC program, nor shall the food vendor seek
restitution through a collection agency;

(@) (n) The food vendor shall not request cash or give
change in a WIC transaction;

(o) The food vendor shall not impose a surcharge or
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((&)) (x) Food vendors shall provide department
reviewers access to shelf price records, whole-sale receipts,
and purchase orders;

((&)) (y) Each food vendor shall provide the
department with a complete price list of authorized WIC
foods not more than twelve times per year; and

((é%))) (z) The food vendor shall notify the department
of any store closure or change of ownership, store name,
and/or location no later than the tenth of the month during
which the change is effective. Notices from the vendor shall
be addressed to ((BSHS-WICProgram,-Mailstop-LGC-12C))
DOH WIC Program, P.O. Box 47880, Olympia, Washington

98504-7880.

(5) Renewal of contract.

(a) Neither the department nor the food vendor is
obligated to renew the food vendor contract. The department
shall notify food vendors in writing not less than fifteen days
before the expiration of a contract not being renewed by the
department.

(b) Food vendors shall observe time lines, such as
deadlines for submitting price lists and returning properly
signed contracts. Failure of food vendors to do so may
result in denial of authorization.

(6) Contract terminations.

(a) Either the department or the food vendor may
terminate the contract at any time by submitting a written
notice to the other party thirty days in advance.

(b) The food vendor contract shall automatically be
terminated without advance notice from the department in
the event of the store closure or change in ownership.

(c) The food vendor must reapply to be considered for
patrticipation in the WIC program.

(d) The food vendor shall remain in compliance with
selection criteria (246-790-070(3)) and WIC food vendor

rules (246-790-080).

charge sales tax on any product purchased with WIC food
instruments.

((6m))) (p) The food vendor shall not issue refunds for
returned WIC foods or allow exchanges of WIC foods;

() (q) The food vendor shall not issue rain checks
or any form of credit;

((¢8Y)) (r) The food vendor shall treat WIC customers
with the same courtesy provided to other customers;

((¢p)) (s) The department shall hold the food vendor
responsible for the actions of employees or agents of the
vendor with regard to any WIC transaction;

((6e))) (1) The manager of the store or an authorized
representative such as head cashier shall agree to accept
training on WIC program requirements and procedures. The
department shall provide this training;

((6)) (u) The food vendor shall inform and train
cashiers or other employees on WIC program rules and
((eheek)) food instrument cashing procedures;

((6s))) (v) The department shall monitor the food vendor
for compliance with WIC program rules;

((€8)) (w) During the department monitoring visit of a
food vendor, the food vendor shall provide access to
redeemed food instruments ((

aege&ateé—she—day—eﬁ-t-he
fewew—ae—dae—fequest—ef—the)) for the purpose of review by
the department representative ((reviewer));

Proposed
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AMENDATORY SECTION (Amending Order 3117, filed

12/18/90, effective 1/18/91)

WAC 246-790-090 Food vendor monitoring. (1) The
department shall identify high-risk food vendors and ensure
on-site monitoring, further investigation, and sanctioning of
such food vendors. Criteria for identifying high-risk vendors
shall include, but not be limited to, such considerations as
participant complaints and the amount or frequency of
suspected overcharges or other improper handing of
redeemed food instruments.

(2) The department shall conduct on-site monitoring

visits ((to-at-least-ten-percent-of the-autherized-vendors—per
year—The-departmnent-shall-select-the-vendors-on-arepresen
ive-basis 1 ] I levels-of al

and-errors—amongparticipating-food-venders:)) as required
by CFR 246. Vendors shall take corrective action as

directed by the department.
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(3) The department shall submit a summary of the
results of the monitoring of high-risk and representative food
vendors and of the review of food instruments to USDA
Food and Nutrition Service on an annual basis within four
months after the end of the federal fiscal year.

(4) The department shall document the following for all
on-site vendors monitoring visits:

(a) Names of vendor, reviewer, and, except for
compliance buys, persons interviewed;

(b) Date of review;

(c) Nature of problem or problems detected or
observation that the food vendor appears to be in compliance
with program requirements;

(d) If deficiencies are detected, how the food vendor
plans to correct those deficiencies ((detested)); and

(e) Signature of reviewer.

(5) Methods of on-site monitoring visits include, but are
not limited to:

(a) Compliance purchases;

(b) Review of cashier check-out procedures;

(c) Review of inventory records;

(d) Review of food instruments negotiated the date of
the review.

(6) The department may conduct compliance purchases
to collect evidence of improper food vendor practices, or
arrange for this responsibility to be assumed by the proper
federal, state or local authorities.

(7) The department shall establish ((against)) procedures
to document the handling of complaints by WIC participants
against food vendors. The department shall deal with
complaints of civil rights discrimination in accordance with
7 CFR 246.8(b).

(8) The department shall establish procedures to
document the handling of complaints by food vendors
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(4) The department shall disqualify a food vendor from
the WIC program if that food vendor is suspended or
disqualified from another FNS program.

(5) The department shall recover funds due the WIC
program and impose ((menetary-sanetions)) a fine of not less
than one hundred dollars on food vendors for the offenses in
subsection (5) of this section. The department shall ((depes-
it)) account for these funds ((inte-the-WIC-account)) in
accordance with federal regulations.

Money shall be paid to the department within the time
period specified in the ((netification)) notice of adverse
action or the food vendor shall be ((suspended)) disqualified
from the WIC program for a period of at least one year.

Offenses include((z))

(a) Providing cash, unauthorized food, nonfood items, or
other items o WIC customers in lieu of or in addition to
authorized WIC supplemental foods;

(b) Charging the WIC program for foods not received
by the customer;

(c) Charging the WIC program more for authorized
WIC supplemental foods than other customers are charged
for the same food item;

(d) Providing rain checks or credit to customers in a
WIC transaction;

(e) Charging WIC customers cash or giving change to
customers in a WIC transaction; and

(f) Redeeming WIC ((checks)) food instruments without
having authorization from the department.

Repeating any offense listed in subsection (5) of this
section ((weuld)) shall subject a food vendor to ((a-ene-year
d-lsq-&ahf-ieaaeﬁ)) additional sanctions including disquali-
fication.

against WIC participants or other food vendors.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3117, filed
12/18/90, effective 1/18/91)

WAC 246-790-100 Food vendor sanctions. (1) The
department may disqualify a food vendor for reasons of
program abuse, and terminate the food vendor’s participation
in the WIC program for a specified period of time. At the
end of the disqualification period, the food vendor shall be
required to reapply for authorization.

(2) Food vendors may be subjected to sanctions in
addition to, or in lieu of, disqualification, such as ((menetary
elaims)) fines for improperly handled food instruments.
Prior to disqualifying a food vendor, the department shall
consider whether the disqualification would create undue
hardships for WIC participants.

(3) The department shall set the period of disqualifi-
cation from. program participation at a minimum of one year

and shall not exceed three years. ((Fhe-maximum-period-of
disqualificationshall-beimposed-only for flagrant-or
repeated-programabuse—The-departmentshall-issuea

(6) A food vendor who fails to give the specified notice
of a change of ownership, store name, and/or location shall
be liable for resultant costs incurred by the WIC program.
In addition, a food vendor who fails to furnish the state WIC
office with written notice of a change in ownership before
the effective date of sale shall be subject to a ((menetary
sanetion)) fine of not less than one hundred dollars.

(7) A food vendor’s failure to maintain a sufficient
stock of WIC authorized foods or to follow the appropriate
WIC ((eheek)) food instrument cashing procedure may result
in a one-year disqualification.

(8) Food vendors who have willfully misapplied, stolen,
or fraudulently obtained program funds shall be subject to a
fine of not more than one thousand dollars or imprisonment
for not more than five years or both, if the value of the
funds is one hundred dollars or more. If the value is less
than one hundred dollars, the penalties are a fine of not more
than one thousand dollars or imprisonment for not more than
one year or both. The department shall refer these food
vendors to federal, state, or local authorities for prosecution
under applicable statutes.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in centain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending Order 3117, filed
12/18/90, effective 1/18/91)

WAC 246-790-110 Notice of adverse action to WIC
food vendor - Denial of food vendor application, contract
nonrenewal (1) When the department denies a food
vendor’s application to participate in the WIC program or
denies a contractor’s application to renew the contract, the
denial shall be in writing. The notice shall state the basis
for the denial.

(2) When the department proposes to take an adverse
action against a food vendor with whom the department has
a contract, the department shall give the contractor a written
notice. The notice shall:

(a) State the cause of the action;

(b) State the effective date of the action; ((ard))

(c) State the procedure for requesting an administrative
review; and

(d) Be provided to the contractor not less than fifteen
days in advance of the effective date of the action.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3117, filed
12/18/90, effective 1/18/91)

WAC 246-790-120 WIC food vendor - Adminis-
trative review - Contract dispute resolution (1) Adminis-
trative Review.

(a) A food vendor whose application to participate in
the WIC program is denied has the right to administrative
review which is an informal meeting between the department
and the food vendor to discuss the reasons for the denial.
With the exception of required reimbursements, contracted
food vendors dissatisfied with department decisions regard-
ing sanctions or affecting the food vendor’s participation
((alse)) may request an administrative review.

(b) A request for an administrative review shall be in
writing and:

(i) State the issue raised;

(ii) State the grounds for contesting the aggrieving
department action;

(iii) State the law and allegations of fact on which the
appeal relies;

(iv) Contain the appellant’s current address and
telephone number, if any; and

(v) Have a copy of the adverse department notice
attached.

(¢) A request for an administrative review shall be made
by personal service on ((the-division-of)) parent-child health
services headquarters office or by certified mail to_the
address((eé—te—&he—Di%eﬂ—ef—Pafeﬂt—Ghﬂd—Heakh—Semees-
Mailstop LC12C-Olympia— Washington)) given in the
notice of adverse action. The request shall be made within
thirty days of the date the food vendor received the notice of
adverse action. When the request is mailed, it shall be
treated as having been made on the date it was postmarked
provided it is received by the division of parent-child health
services properly addressed and with no postage due.
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(d) The director of ((the-division-of)) parent-child health
services, or the director’s designee, shall conduct the
administrative review, The time limit for making the
determination is thirty days from the date the request for an
administrative review was received by the office. The time
shall be extended by as many days as the food vendor
requests, assents to, or ((causes)) necessitates a delay in the
proceedings with due cause.

(e) Administrative review is the sole administrative
remedy the department offers a ((food-vender)) WIC
contract applicant. Contracted food vendors dissatisfied with
administrative review decisions may request a contract
dispute resolution.

(2) Contract dispute resolution.

(a) A WIC food vendor who is disqualified from
participating in the program or who is aggrieved by any
other adverse action the department takes which affects
participation, has the right to a contract dispute resolution.
This shall not apply to a nonrenewal of the contract.

(b) A request for a contract dispute resolution shall be
in writing and:

(i) State the issue raised;

(ii) State the grounds for contesting the aggrieving
department action;

(iii) State the law and allegations of fact on which the
appear relies;

(iv) Contain the contractor’s current address and
telephone number, if any, and

(v) Have a copy of the adverse department notice
attached.

(c) A request for a contract dispute resolution shall be
made by personal service on the office of contracts
management in Olympia or by certified mail addressed to the
Office of Contracts Management, 1300 SE Quince, P.O. Box
47902, Olympia, Washington 98504-7902. The request shall
be made within thirty days of the date the contractor
received the notice of adverse action. When the request is
mailed, it shall be treated as having been made on the date
it was postmarked provided it is received by the office of
contracts management properly addressed and with no
postage due.

(d) The time limit for making the determination is thirty
days from the date the request for a contract dispute
resolution was received by the office of contracts manage-
ment. The time shall be extended by as many days as the
contractor requests, assents to, or causes a delay in the
proceedings.

(e) The contract dispute resolution is the sole
administrative remedy the department offers a WIC contrac-
tor.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.



Washington State Register, Issue 92-17

AMENDATORY SECTION (Amending Order 3117, filed
12/18/90, effective 1/18/91)

WAC 246-790-130 WIC contractor - Continued
participation pending contract dispute resolution (1) If
the action being appealed is a ((temperary)) disqualification
of a WIC authorized food vendor, that food vendor shall
cease redeeming WIC checks effective on the date specified
in the sanction notice. The food vendor shall not accept
WIC food instruments during the appeal period. Payment
shall not be made for any food instruments ((aceepted))
submitted by a food vendor for payment during a period of
disqualification.

(2) The department may ((is)) at its discretion permit
the contractor to continue participating in the WIC program
pending the proceedings outcome when implementing the
action would unduly inconvenience WIC participants.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-790-020  Rules applicability.

WSR 92-17-079
PROPOSED RULES
OFFICE OF

INSURANCE COMMISSIONER
[Filed August 19, 1992, 10:01 a.m.]

Original Notice.

Title of Rule: Experimental and investigational
prescriptions, treatments, procedures or services—Definition
required—Standard for definition—Written notice of denial
required—Appeal process required.

Purpose: Assist enrolled participants in determining the
extent of their contractual entitlements by: Providing
uniform guidelines for defining services which health
maintenance organizations consider experimental or investi-
gational and subject to exclusion from coverage; requiring
notice to enrolled participants of the operative definition of
experimental or investigational services subject to exclusion;
requiring a health maintenance organization to identify the
authority it will use to determine whether a particular service
is experimental or investigational; requiring each health
maintenance organization to establish a procedure for the
appeal of and timely consideration of appeals from denials
of benefits or refusals to preauthorize services based on an
experimental or investigational exclusion; requiring health
maintenance organizations to provide written notice, within
established timeframes, to enrolled participants of denials of
benefits or refusals to preauthorize services based on
experimental or investigational exclusions; requiring that
enrolled participants be given written notice of the appeal
process and written notice, within established timeframes, of
the outcome of the appeals process.

WSR 92-17-077

Other Identifying Information: Insurance Commissioner
Matter No. R 92-14.

Statutory Authority for Adoption: RCW 48.02.060
(3)(a) and 48.46.200.

Summary: This rule requires each health maintenance
agreement to include a definition of experimental or
investigational services, and to identify the authority which
will determine which services are experimental or investiga-
tional. This rule also requires each health maintenance
organization to establish a procedure by which enrolled
participants may appeal a denial of benefits or refusal to
preauthorize services based on experimental or investigation-
al exclusions. This rule establishes timeframes within which
health maintenance organizations must provide written notice
to enrolled participants of the original denial of benefits or
refusal to preauthorize services based on an experimental or
investigational exclusion and for providing written notice of
the availability of the appeal process and all actions pursuant
to an appeal.

Reasons Supporting Proposal: Lack of uniform
definitions, timeframes and appeal procedures have resulted
in a growing number of enrolled participants being frustrated
in their efforts to determine the extent of coverage for and
to make arrangements to receive medical services which
some health maintenance organizations consider to be
experimental or investigational. Such frustration unnecessar-
ily delays what could be meaningful treatment and lessens
the enrolled participant’s quality of life.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Allen Morrow, Insurance
Building, Olympia, Washington, (206) 753-5396.

Name of Proponent: Dick Marquardt, Insurance
Commissioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule mandates the inclusion in health mainte-
nance agreements of a definition of experimental or investi-
gational services, and notice of a process by which enrolled
participants may appeal adverse determinations based on
experimental or investigational exclusions. This rule also
sets timeframes within which written notice of adverse
determinations and the availability of an appeal process must
be given to enrolled participants. This rule also sets
timeframes for determination and notice to enrolled
participants of actions on appeals. The purpose of this rule
is to provide industry uniformity in definitions and
procedures for determining coverage, or lack thereof, for
experimental or investigational services. It is anticipated that
this rule will allow enrolled participants to more
expeditiously determine the extent of their coverage for
experimental or investigational services and, based on that
determination, make more timely arrangements for appropri-
ate medical treatment. Timely determination of coverage
and timely arrangement for treatment are anticipated to
enhance the enrolled participant’s quality of life during the
continuation of the medical condition for which experimental
or investigational services are sought.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW,

Proposed

PROPOSED
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At this time the number of known instances in which
enrolled participants have sought and been denied coverage
for experimental or investigational services is very small in
relation to total state population and in relation to the total
number of persons enrolled in health maintenance
organizations. For that reason, we believe that less than
20% of all industries and less than 10% of health mainte-
nance organizations will be adversely affected by the
adoption of this rule.

Hearing Location: John A. Cherberg Building, Hearing
Room #1, State Capitol Campus, 14th and Water Streets,
Olympia, Washington, on September 23, 1992, at 9:30 a.m.

Submit Written Comments to: Insurance Commissioner,
Insurance Building, P.O. Box 40255, Olympia, WA 98504-
0255, by September 23, 1992.

Date of Intended Adoption: September 30, 1992.

August 18, 1992
Dick Marquardt
Insurance Commissioner

NEW SECTION

WAC 284-46-507 Experimental and investigational
prescriptions, treatments, procedures, or services—
Definition required—Standard for definition—Written
notice of denial required—Appeal process required. (1)
Every health maintenance agreement which excludes or
limits, or reserves the right to exclude or limit, benefits for
any treatment, procedure, facility, equipment, drug, drug
usage, medical device, or supply (hereinafter individually
and collectively referred to as services) for one or more
medical condition or illness because such services are
deemed to be experimental or investigational must include
within the agreement and any certificate of coverage issued
thereunder, a definition of experimental or investigational.

(2) The definition of experimental or investigational
services must include an identification of the authority which
will make a determination of which services will be consid-
ered to be experimental or investigational. If the health
maintenance organization specifies that it, or an affiliated
entity, is the authority making the determination, the criteria
it will utilize to determine whether a service is experimental
or investigational must be set forth in the agreement and any
certificate of coverage issued thereunder. The supporting
documentation upon which the criteria are established must
be disclosed upon written request in all instances and may
not be withheld as proprietary.

(3) Every health maintenance organization that denies a
request for benefits or that refuses to approve a request to
preauthorize services, whether made in writing or through
other claim presentation or preauthorization procedures set
out in the agreement and any certificate of coverage
thereunder, because of an experimental or investigational
exclusion or limitation, must do so in writing within fifteen
working days of receipt of the request. The denial letter
must identify by name and job title the individual making
the decision and fully disclose:

(a) The basis for the denial of benefits or refusal to
preauthorize services;
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(b) The procedure through which the decision to deny
benefits or to refuse to preauthorize services may be appealed;

(c) What information the appellant is required to submit
with the appeal; and

(d) The specific time period within which the company
will reconsider its decision.

(4)(a) Every health maintenance organization must
establish a reasonable procedure under which denials of
benefits or refusals to preauthorize services because of an
experimental or investigational exclusion or limitation may
be appealed. The appeals procedure may be considered
reasonable if it provides that:

(i) A final determination must be made and provided to
the appellant in writing within fifteen working days of
receipt of the appeal;

(ii) The appeal must be reviewed by a person or persons
qualified by reasons of training, experience and medical
expertise to evaluate it; and

(iii) The appeal must be reviewed by a person or
persons other than the person or persons making the initial
decision to deny benefits or to refuse to preauthorize
services.

(b) When the initial decision to deny benefits or to
refuse to preauthorize services is upheld upon appeal, the
written notice shall set forth:

(i) The basis for the denial of benefits or refusal to
preauthorize services; and

(ii) The name and professional qualifications of the
person or persons reviewing the appeal.

(c) Disclosure of the existence of an appeal procedure
shall be made by the health maintenance organization in
each agreement and any certificate of coverage issued
thereunder which contains an experimental or investigational
exclusion or limitations.

WSR 92-17-080
PROPOSED RULES
OFFICE OF

INSURANCE COMMISSIONER
[Filed August 19, 1992, 10:03 a.m.]

Original Notice.

Title of Rule: Experimental and investigational
prescriptions, treatments, procedures or services—Definition
required—Standard for definition—Written notice of denial
required—Appeal process required.

Purpose: Assist enrolled participants in determining the
extent of their contractual entitlements by: Providing
uniform guidelines for defining services which health care
service contractors consider experimental or investigational
and subject to exclusion from coverage; requiring notice to
enrolled participants of the operative definition of experi-
mental or investigational services subject to exclusion;
requiring a health care service contractor to identify the
authority it will use to determine whether a particular service
is experimental or investigational; requiring each health care
service contractor to establish a procedure for the appeal of
and timely consideration of appeals from denials of benefits
or refusals to preauthorize services based on an experimental
or investigational exclusion; requiring health care service
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contractors to provide written notice, within established
timeframes, to enrolled participants of denials of benefits or
refusals to preauthorize services based on experimental or
investigational exclusions; requiring that enrolled participants
be given written notice of the appeal process and written
notice, within established timeframes, of the outcome of the
appeals process.

Other Identifying Information: Insurance Commissioner
Matter No. R 92-15.

Statutory Authority for Adoption: RCW 48.02.060
(3)(a) and 48.44.050.

Summary: This rule requires each health care service
contract to include a definition of experimental or
investigational services and to identify the authority which
will determine which services are experimental or investiga-
tional. This rule also requires each health care service
contractor to establish a procedure by which enrolled
participants may appeal a denial of benefits or refusal to
preauthorize services based on experimental or investigation-
al exclusions. This rule establishes timeframes within which
health care service contractors must provide written notice to
enrolled participants of the original denial of benefits or
refusal to preauthorize services based on an experimental or
investigational exclusion and for providing written notice of
the availability of the appeal process and all actions pursuant
to an appeal.

Reasons Supporting Proposal: Lack of uniform
definitions, timeframes and appeal procedures have resulted
in a growing number of enrolled participants being frustrated
in their efforts to determine the extent of coverage for and
to make arrangements to receive medical services which
some health care service contractors consider to be experi-
mental or investigational. Such frustration unnecessarily
delays what could be meaningful treatment and lessens the
enrolled participant’s quality of life.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Allen Morrow, Insurance
Building, Olympia, Washington, (206) 753-5396.

Name of Proponent: Dick Marquardt, Insurance
Commissioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

- Explanation of Rule, its Purpose, and Anticipated
Effects: This rule mandates the inclusion in health care
service contracts of a definition of experimental or investiga-
tional services and notice of a process by which enrolled
participants may appeal adverse determinations based on
experimental or investigational exclusions. This rule also
sets timeframes within which written notice of adverse
determinations and the availability of an appeal process must
be given to enrolled participants. This rule also sets
timeframes for determination and notice to enrolled
participants of actions on appeals. The purpose of this rule
is to provide industry uniformity in definitions and proce-
dures for determining coverage, or lack thereof, for experi-
mental or investigational services. It is anticipated that this
rule will allow enrolled participants to more expeditiously
determine the extent of their coverage for experimental or
investigational services and, based on that determination,
make more timely arrangements for appropriate medical
treatment. Timely determination of coverage and timely
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arrangement for treatment are anticipated to enhance the
enrolled participant’s quality of life during the continuation
of the medical condition for which experimental or investiga-
tional services are sought.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

At this time, the number of known instances in which
enrolled participants have sought and been denied coverage
for experimental or investigational services is very small in
relation to total state population and in relation to the total
number of persons enrolled in health care service contractors
[contracts]. For that reason, we believe that less than 20%
of all industries and less than 10% of health care service
contractors will be adversely affected by the adoption of this
rule

Hearing Location: John A. Cherberg Building, Hearing
Room #1, State Capitol Campus, 14th and Water Streets,
Olympia, Washington, on September 23, 1992, at 9:30 a.m.

Submit Written Comments to: Insurance Commissioner,
Insurance Building, P.O. Box 40255, Olympia, WA 98504-
0255, by September 23, 1992,

Date of Intended Adoption: September 30, 1992.

August 18, 1992
Dick Marquardt
Insurance Commissioner

NEW SECTION

WAC 284-44-043 Experimental and investigational
prescriptions, treatments, procedures, or services—
Definition required—Standard for definition—Written
notice of denial required—Appeal process required. (1)
Every health care service contract which excludes or limits,
or reserves the right to exclude or limit, benefits for any
treatment, procedure, facility, equipment, drug, drug usage,
medical device, or supply (hereinafter individually and
collectively referred to as services) for one or more medical
condition or illness because such services are deemed to be
experimental or investigational must include within the
contract and any certificate of coverage issued thereunder, a
definition of experimental or investigational.

(2) The definition of experimental or investigational
services must include an identification of the authority which
will make a determination of which services will be consid-
ered to be experimental or investigational. If the health care
service contractor specifies that it, or an affiliated entity, is
the authority making the determination, the criteria it will
utilize to determine whether a service is experimental or
investigational must be set forth in the contract and any
certificate of coverage issued thereunder. The supporting
documentation upon which the criteria are established must
be disclosed upon written request in all instances and may
not be withheld as proprietary.

(3) Every health care service contractor that denies a
request for benefits or that refuses to approve a request to
preauthorize services, whether made in writing or through
other claim presentation or preauthorization procedures set
out in the contract and any certificate of coverage thereun-
der, because of an experimental or investigational exclusion
or limitation, must do so in writing within fifteen working

Proposed
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days of receipt of the request. The denial letter must
identify by name and job title the individual making the
decision and fully disclose:

(a) The basis for the denial of benefits or refusal to
preauthorize services;

(b) The procedure through which the decision to deny
benefits or-to refuse to preauthorize services may be
appealed;

.(c) What information the appellant is required to submit
with the appeal; and

(d) The specific time period within which the company
will reconsider its decision.

(4)(a) Every health care service contractor must
establish a reasonable procedure under which denials of
benefits or refusals to preauthorize services because of an
experimental or investigational exclusion or limitation may
be appealed. The appeals procedure may be considered
reasonable if it provides that:

(i) A final determination must be made and provided to
the appellant in writing within fifteen working days of
receipt of the appeal;

(ii) The appeal must be reviewed by a person or persons
qualified by reasons of training, experience and medical
expertise to evaluate it; and

(iii) The appeal must be reviewed by a person or
persons other than the person or persons making the initial
decision to deny benefits or to refuse to preauthorize
services.

(b) When the initial decision to deny benefits or to
refuse to preauthorize services is upheld upon appeal, the
written notice shall set forth:

(i) The basis for the denial of benefits or refusal to
preauthorize services; and

(ii) The name and professional qualifications of the
person or persons reviewing the appeal.

(c) Disclosure of the existence of an appeal procedure
shall be made by the health care service contractor in each
contract and any certificate of coverage issued thereunder
which contains an experimental or investigational exclusion
or limitation.

WSR 92-17-081
PROPOSED RULES
OFFICE OF

INSURANCE COMMISSIONER
[Filed August 19, 1992, 10:06 a.m.]

Original Notice.

Title of Rule: Experimental and investigational
prescriptions, treatments, procedures or services—Definition
required—Standard for definition—Written notice of denial
required—Appeal process required.

Purpose: Assist covered individuals in determining the
extent of their contractual entitlements by: Providing
uniform guidelines for defining services which disability
insurers writing group coverages consider experimental or
investigational and subject to exclusion from coverage;
requiring notice to covered individuals of the operative
definition of experimental or investigational services subject
to exclusion; requiring disability insurers writing group
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coverages to identify the authority they will use to determine
whether a particular service is experimental or investigation-
al; requiring each disability insurer writing group coverages
to establish a procedure for the appeal of and timely consid-
eration of appeals from denials of benefits or refusals to
preauthorize services based on an experimental or investiga-
tional exclusion; requiring disability insurers writing group
coverages to provide written notice, within established
timeframes, to covered individuals of denials of benefits or
refusals to preauthorize services based on experimental or
investigational exclusions; requiring that covered individuals
be given written notice of the appeal process and written
notice, within established timeframes, of the outcome of the
appeals process.

Other Identifying Information: Insurance Commissioner
Matter No. R 92-16.

Statutory Authority for Adoption: RCW 48.02.060
(3)(a) and 48.18.120.

Summary: This rule requires each group disability
insurance policy to include a definition of experimental or
investigational services and to identify the authority which
will determine which services are experimental or investiga-
tional. This rule also requires each disability insurer writing
group coverages to establish a procedure by which covered
individuals may appeal a denial of benefits or refusal to
preauthorize services based on experimental or investigation-
al exclusions. This rule establishes timeframes within which
disability insurers writing group coverages must provide
written notice to covered individuals of the original denial of
benefits or refusal to preauthorize services based on an
experimental or investigational exclusion and for providing
written notice of the availability of the appeal process and all
actions pursuant to an appeal.

Reasons Supporting Proposal: Lack of uniform
definitions, timeframes and appeal procedures have resulted
in a growing number of covered individuals being frustrated
in their efforts to determine the extent of coverage for and
to make arrangements to receive medical services which
some disability insurers consider to be experimental or
investigational. Such frustration unnecessarily delays what
could be meaningful treatment and lessens the covered
individual’s quality of life.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Allen Morrow, Insurance
Building, Olympia, Washington, (206) 753-5396.

Name of Proponent: Dick Marquardt, Insurance
Commissioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision. ,

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule mandates the inclusion in group disability
insurance policies of a definition of experimental or investi-
gational services, and notice of a process by which covered
individuals may appeal adverse determinations based on
experimental or investigational exclusions. This rule also
sets timeframes within which written notice of adverse
determinations and the availability of an appeal process must
be given to covered individuals. This rule also sets
timeframes for determination and notice to covered
individuals of actions on appeals. The purpose of this rule
is to provide industry uniformity in definitions and
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procedures for determining coverage, or lack thereof, for
experimental or investigational services. It is anticipated that
this rule will allow covered individuals to more expeditiously
determine the extent of their coverage for experimental or
investigational services and, based on that determination,
make more timely arrangements for appropriate medical
treatment. Timely determination of coverage and timely
arrangement for treatment are anticipated to enhance the
covered individual’s quality of life during the continuation
of the medical condition for which experimental or
investigational services are sought.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

At this time, the number of known instances in which
covered individuals have sought and been denied coverage
for experimental or investigational services is very small in
relation to the total state population and in relation to the
total number of persons covered by group disability
insurance policies. For that reason, we believe that less than
20% of all industries and less than 10% of disability insurers
writing group coverages will be adversely affected by the
adoption of this rule.

Hearing Location: John A. Cherberg Building, Hearing
Room #1, State Capitol Campus, 14th and Water Streets,
Olympia, Washington, on September 23, 1992, at 1:30 p.m.

Submit Written Comments to: Insurance Commissioner,
Insurance Building, P.O. Box 40255, Olympia, WA 98504-
0255, by September 23, 1992.

Date of Intended Adoption: September 30, 1992.

August 18, 1992
Dick Marquardt
Insurance Commissioner

Chapter 284-96 WAC
Group and blanket disability insurance

NEW SECTION

WAC 284-96-010 Purpose. The purpose of this
chapter is to provide a consolidated location within Title 284
of the Washington Administrative Code for regulations
applying to disability insurance companies marketing group
and blanket disability insurance as it is defined in chapter
48.21 RCW.

NEW SECTION

WAC 284-96-015 Experimental and investigational
prescriptions, treatments, procedures, or services—
Definition required—Standard for definition—Written
notice of denial required—Appeal process required. (1)
Every group disability insurance policy which excludes or
limits, or reserves the right to exclude or limit, benefits for
any treatment, procedure, facility, equipment, drug, drug
usage, medical device, or supply (hereinafter individually
and collectively referred to as services) for one or more
medical condition or illness because such services are
deemed to be experimental or investigational must include
within the policy and any certificate of coverage issued
thereunder, a definition of experimental or investigational.
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(2) The definition of experimental or investigational
services must include an identification of the authority which
will make a determination of which services will be consid-
ered to be experimental or investigational. If the group
disability insurer specifies that it, or an affiliated entity, is
the authority making the determination, the criteria it will
utilize to determine whether a service is experimental or
investigational must be set forth in the policy and any
certificate of coverage issued thereunder. The supporting
documentation upon which the criteria are established must
be disclosed upon written request in all instances and may
not be withheld as proprietary.

(3) Every group disability insurer that denies a request
for benefits or that refuses to approve a request to
preauthorize services, whether made in writing or through
other claim presentation or preauthorization procedures set
out in the policy and any certificate of coverage thereunder,
because of an experimental or investigational exclusion or
limitation, must do so in writing within fifteen working days
of receipt of the request. The denial letter must identify by
name and job title the individual making the decision and
fully disclose:

(a) The basis for the denial of benefits or refusal to
preauthorize services;

(b) The procedure through which the decision to deny
benefits or to refuse to preauthorize services may be
appealed;

(c) What information the appellant is required to submit
with the appeal; and

(d) The specific time period within which the company
will reconsider its decision.

(4)(a) Every group disability insurer must establish a
reasonable procedure under which denials of benefits or
refusals to preauthorize services because of an experimental
or investigational exclusion or limitation may be appealed.
The appeals procedure may be considered reasonable if it
provides that:

(i) A final determination must be made and provided to
the appellant in writing within fifteen working days of
receipt of the appeal,;

(ii) The appeal must be reviewed by a person or persons
qualified by reasons of training, experience and medical
expertise to evaluate it; and

(iii) The appeal must be reviewed by a person or
persons other than the person or persons making the initial
decision to deny benefits or to refuse to preauthorize
services.

(b) When the initial decision to deny benefits or to
refusal to preauthorize services is upheld upon appeal, the
written notice shall set forth:

(i) The basis for the denial of benefits or refusal to
preauthorize services; and

(ii) The name and professional qualifications of the
person or persons reviewing the appeal.

(c) Disclosure of the existence of an appeal procedure
shall be made by the group disability insurer in each policy
and any certificate of coverage issued thereunder which
contains an experimental or investigational exclusion or
limitation.

Proposed
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WSR 92-17-082
PROPOSED RULES
OFFICE OF
INSURANCE COMMISSIONER
[Filed August 19, 1992, 10:08 a.m.]

Original Notice.

Title of Rule: Experimental and investigational
prescriptions, treatments, procedures or services—Definition
required—Standard for definition—Written notice of denial
required—Appeal process required.

Purpose: Assist covered individuals in determining the
extent of their contractual entitlements by: Providing
uniform guidelines for defining services which disability
insurers writing individual coverages consider experimental
or investigational and subject to exclusion from coverage;
requiring notice to covered individuals of the operative
definition of experimental or investigational services subject
to exclusion; requiring disability insurers writing individual
coverages to identify the authority they will use to determine
whether a particular service is experimental or investigation-
al; requiring each disability insurer writing individual
coverages to establish a procedure for the appeal of and
timely consideration of appeals from denials of benefits or
refusals to preauthorize services based on an experimental or
investigational exclusion; requiring disability insurers writing
individual coverages to provide written notice, within
established timeframes, to covered individuals of denials of
benefits or refusals to preauthorize services based on
experimental or investigational exclusions; requiring that
covered individuals be given written notice of the appeal
process and written notice, within established timeframes, of
the outcome of the appeals process.

Other Identifying Information: Insurance Commissioner
Matter No. R 92-17.

Statutory Authority for Adoption: RCW 48.02.060
(3)(a) and 48.18.120.

Summary: This rule requires each individual disability
insurance policy to include a definition of experimental or
investigational services and to identify the authority which
will determine which services are experimental or
investigational. This rule also requires each disability insurer
writing individual coverages to establish a procedure by
which covered individuals may appeal a denial of benefits or
refusal to preauthorize services based on experimental or
investigational exclusions. This rule establishes timeframes
within which disability insurers writing individual coverages
must provide written notice to covered individuals of the
original denial of benefits or refusal to preauthorize services
based on an experimental or investigational exclusion and for
providing written notice of the availability of the appeal
process and all actions pursuant to an appeal.

Reasons Supporting Proposal: Lack of uniform
definitions, timeframes and appeal procedures have resulted
in a growing number of covered individuals being frustrated
in their efforts to determine the extent of coverage for and
to make arrangements to receive medical services which
some disability insurers consider to be experimental or
investigational. Such frustration unnecessarily delays what
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could be meaningful treatment and lessens the covered
individual’s quality of life.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Allen Morrow, Insurance
Building, Olympia, Washington, (206) 753-5396.

Name of Proponent: Dick Marquardt, Insurance
Commissioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule mandates the inclusion in individual
disability insurance policies, of a definition of experimental
or investigational services and notice of a process by which
covered individuals may appeal adverse determinations based
on experimental or investigational exclusions. This rule also
sets timeframes within which written notice of adverse
determinations and the availability of an appeal process must
be given to covered individuals. This rule also sets
timeframes for determination and notice to covered
individuals of actions on appeals. The purpose of this rule
is to provide industry uniformity in definitions and
procedures for determining coverage, or lack thereof, for
experimental or investigational services. It is anticipated that
this rule will allow covered individuals to more expeditiously
determine the extent of their coverage for experimental or
investigational services and, based on that determination,
make more timely arrangements for appropriate medical
treatment. Timely determination of coverage and timely
arrangement for treatment are anticipated to enhance the
covered individual’s quality of life during the continuation
of the medical condition for which experimental or
investigational services are sought.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

At this time, the number of known instances in which
covered individuals have sought and been denied coverage
for experimental or investigational services is very small in
relation to the total state population and in relation to the
total number of persons covered by individual disability
insurance policies. For that reason, we believe that less than
20% of all industries and less than 10% of disability insurers
writing individual coverages will be adversely affected by
the adoption of this rule.

Hearing Location: John A. Cherberg Building, Hearing
Room #1, State Capitol Campus, 14th and Water Streets,
Olympia, Washington, on September 23, 1992, at 1:30 p.m.

Submit Written Comments to: Insurance Commissioner,
Insurance Building, P.O. Box 40255, Olympia, WA 98504-
0255, by September 23, 1992.

Date of Intended Adoption: September 30, 1992.

August 18, 1992
Dick Marquardt
Insurance Commissioner

NEW SECTION

WAC 284-50-377 Experimental and investigational
prescriptions, treatments, procedures, or service—
Definition required—Standard for definition—Written
notice of denial required—Appeal process required. (1)
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Every individual disability insurance policy which excludes
or limits, or reserves the right to exclude or limit, benefits
for any treatment, procedure, facility, equipment, drug, drug
usage, medical device, or supply (hereinafter individually
and collectively referred to as services) for one or more
medical condition or illness because such services are
deemed to be experimental or investigational must include
within the policy a definition of experimental or investiga-
tional.

(2) The definition of experimental or investigational
services must include an identification of the authority which
will make a determination of which services will be consid-
ered to be experimental or investigational. If the individual
disability insurer specifies that it, or an affiliated entity, is
the authority making the determination, the criteria it will
utilize to determine whether a service is experimental or
investigational must be set forth in the policy. The support-
ing documentation upon which the criteria are established
must be disclosed upon written request in all instances and
may not be withheld as proprietary.

(3) Every individual disability insurer that denies a
request for benefits or that refuses to approve a request to
preauthorize services, whether made in writing or through
other claim presentation or preauthorization procedures set
out in the policy, because of an experimental or investiga-
tional exclusion or limitation, must do so in writing within
fifteen working days of receipt of the request. The denial
letter must identify by name and job title the individual
making the decision and fully disclose:

(a) The basis for the denial of benefits or refusal to
preauthorize services;

(b) The procedure through which the decision to deny
benefits or to refuse to preauthorize services may be
appealed;

(c) What information the appellant is required to submit
with the appeal; and

(d) The specific time period within which the company
will reconsider its decision.

(4)(a) Every individual disability insurer must establish
a reasonable procedure under which denials of benefits or
refusals to preauthorize services because of an experimental
or investigational exclusion or limitation may be appealed.
The appeals procedure may be considered reasonable if it
provides that:

(i) A final determination must be made and provided to
the appellant in writing within fifteen working days of
receipt of the appeal;

(ii) The appeal must be reviewed by a person or persons
qualified by reasons of training, experience and medical
expertise to evaluate it; and

(iii) The appeal must be reviewed by a person or
persons other than the person or persons making the initial
decision to deny benefits or to refuse to preauthorize
services.

(b) When the initial decision to deny benefits or to
refuse to preauthorize services is upheld upon appeal, the
written notice shall set forth:

(i) The basis for the denial of benefits or refusal to
preauthorize services; and

(ii) The name and professional qualifications of the
person or persons reviewing the appeal.

WSR 92-17-082

(c) Disclosure of the existence of an appeal procedure
shall be made by the individual disability insurer in each
policy which contains an experimental or investigational
exclusion or limitation,

WSR 92-17-083
PROPOSED RULES'
BOARD OF ACCOUNTANCY
[Filed August 19, 1992, 10:39 a.m.]

Original Notice.

Title of Rule: Amending WAC 4-25-020 Definitions.

Purpose: Defines terms used through the board’s rules.

Statutory Authority for Adoption; RCW 18.04.055(11).

Statute Being Implemented: RCW 18.04.055(11).

Summary: WAC 4-25-020(9) defines the practice of
public accountancy. RCW 18.04.025(5) was amended by the
1992 Accountancy Act (Section 2(5), chapter 103, Laws of
1992) to define the "practice of public accounting" much
more broadly than the rule at WAC 4-25-020(9). The board
proposes deleting the rule definition.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader,
Executive Director, 210 East Union, Suite H, (206) 753-
2585.

Name of Proponent: Board of Accountancy,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment is proposed to remove the rule
definition of the "practice of public accountancy.” The
definition enacted as section 2(5), chapter 103, Laws of 1992
supersedes the rule.

Proposal Changes the Following Existing Rules: [No
information supplied by agency.]

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on
September 24, 1992, at 9:00 a.m.

Submit Written Comments to: Carey L. Rader,
Executive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507 [98504], by September 24, 1992.

Date of Intended Adoption: September 24, 1992,

August 19, 1992
Carey L. Rader
Executive Director

AMENDATORY SECTION (Amending Order ACB 107,

filed 2/29/84)

WAC 4-25-020 Definitions. For purposes of these
rules the following terms have the meanings indicated:

(1) "Act" means the Public Accounting Act of 1983.

(2) "Board"” means the Washington state board of
accountancy.

(3) "Client" means the person or entity which retains a
licensee for the performance of professional services.

Proposed
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(4) "Enterprise” means any person or entity, whether
organized for profit or not, with respect to which a licensee
performs professional services.

(5) "Firm" means a sole proprietorship, a corporation or
a partnership.

(6) "Financial statements" means statements and
footnotes related thereto that purport to show financial
position which relates to a period of time, or changes in
financial position which relate to a period of time, or results
of operations, on the basis of generally accepted accounting
principles or another comprehensive basis of accounting.
The term does not include incidental financial data included
in management advisory services reports to support recom-
mendations to a client, nor does it include tax returns and
supporting schedules.

(7) "He," "his," and "him" mean, where applicable, the
corresponding feminine and neuter pronouns also.

(8) "Licensee" means the holder of a certificate issued
under the act, or of a permit issued under the act; or, in each
case, under corresponding provisions of prior law.

9) ((%gﬁee—e%appmeneuig?—pt}b}*e—aeeeumwyﬂ

£10))) "Professional services” means any services
performed or offered to be performed by a licensee for a
client in the course of a practice of public accountancy.

(&) (10) "Public communication" means a
communication made in identical form to multiple persons
or to the world at large, as by television, radio, motion
picture, newspaper, pamphlet, mass mailing, letterhead,
business card or directory.

((&2))) (11) "Generally accepted auditing standards”
(GAAS) are measures of the quality of auditing performance
as demonstrated by a licensee and include general standards,
standards of field work, and standards of reporting as
defined and codified by the American Institute of Certified
Public Accountants. "Generally accepted accounting
principles” (GAAP) is a body of knowledge which refers to
the set of accounting conventions, rules and procedures as
developed by the accounting profession and applied by
licensees in the practice of public accountancy. Generally
accepted accounting principles include but are not limited to
principles concerned with the recognition and recording of
financial data and with the issuance of reports upon that
data, including audit reports based on examinations in
accordance with generally accepted auditing standards and
review and compilation reports based on statements on
standards for accounting and review services (SSARS), all
in accordance with pronouncements or other authoritative
publications issued by the Financial Accounting Standards
Board (FASB) and by the American Institute of Certified
Public Accountants, including but not limited to the senior
technical committees thereof.

Proposed
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WSR 92-17-084
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 19, 1992, 10:40 a.m]

Original Notice.

Title of Rule: WAC 4-25-040 Board meetings, officers,
fees (2 options).

Purpose: Option 1: This version removes the fee
schedule from the rule text and substitutes a brief adjudica-
tive proceedings process as authorized by the Administrative
Procedure Act (RCW 18.04.482-[18.04].494) in place of the
current agency appeal process. Option 2: This option leaves
the schedule of board fees in rule text, increases CPA
examination application fees, and substitutes a brief adjudica-
tive proceedings process as authorized by the Administrative
Procedure Act (RCW 18.04.482-[18.04].494) in place of the
current agency appeal process.

Statutory Authority for Adoption: RCW 18.04.055(1)
and (11).

Statute Being Implemented: RCW 18.04.065 and
34.05.482.

Summary: The board is considering two options to
amend the present fee schedule. The first option removes
the fee schedule from board rule and permits the board to set
fees by resolution during public meeting. The second option
retains the fee schedule in rule and increases the fees for
CPA examination for all parts of the exam from $150 to
$175; for two or three parts from $125 to $150; and for one
part from $100 to $125. (The board expects to make the
same CPA examination fee changes by resolution under the
first option.) Under either option, the board proposes
replacing the current appeals process with the uniform
appeals process authorized by the Administrative Procedure
Act.

Reasons Supporting Proposal: Option 1: The board
supports removing the fee schedule from the rule text
because the time and dollar cost of filing rules proposals and
conducting hearings inhibits timely fee revisions that
accurately reflect the cost of administering the Accountancy
Act. Option 2: The board proposes this second option
leaving the fee schedule in the rule to provide a second
choice in the event that testimony or other feedback
convinces the board that the first option is not viable. The
board supports increasing the CPA examination application
fee under either option because the costs of administering the
CPA examination exceed revenues this biennium. The board
supports the change in appeals procedure to provide a better
process that is more consistent with other board procedures
and to obtain consistency with the Administrative Procedure
Act.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader,
Executive Director, 210 East Union, Suite H, (206) 753-
2585.

Name of Proponent: Board of Accountancy, -
governmental. :

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Option 1: The board believes that removing the fee
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schedule from rule will improve efficiency in revising the
various board fees to more accurately reflect the cost of
providing the various board services. The board believes
that fees should be periodically studied and revised. Few
persons have attended hearings on, or presented comments
about, past board fee revisions. The board expects to
continue to provide notice of proposed fee changes in its
own newsletter and to accept written comment or oral
comment at board meetings. Option 2: Leaving the fee
schedule in the rule will require the board to file proposed
rules and schedule hearings each time the board proposes to
adjust fees. This is the current procedure. It is also the
more expensive, time consuming procedure. Under this
option, the board expects that it will change fees less
frequently and that fees will be less representative of the
costs of services provided. The board needs to increase
CPA examination application fees to recover the costs of
administering the examination at three separate sites (Seattle,
Puyallup, and Spokane). The board offers three sites as an
accommodation to candidates located in different areas of the
state. The change in appeals procedure provides internal
consistency with board procedures on investigations and
external consistency with other state agencies operating
under the brief adjudicative proceedings sections of the
Administrative Procedure Act.

Proposal Changes the Following Existing Rules: [No
information supplied by agency.]

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on
September 24, 1992, at 9:00 a.m.

Submit Written Comments to: Carey L. Rader,
Executive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507, by September 24, 1992.

Date of Intended Adoption: September 24, 1992.

August 19, 1992
Carey L. Rader
Executive Director

OPTION 1

AMENDATORY SECTION (Amending WSR 91-24-027,
filed 11/26/91, effective 12/27/91)

WAC 4-25-040 Board meetings, officers, fees. An
annual meeting of the board shall be held each year, on a
date following the annual meeting of the National
Association of State Boards of Accountancy, and at least six
other meetings shall be held each year, normally in the
months of February, April, June, August, October, and
December. Such regular board meetings will normally be on
the last Friday of the month, with the exceptions of
November and December meetings which shall normally be
on the third Friday of the month. The ((chairman)) chair or
a quorum of the board shall have the authority to call
meetings of the board. The board shall follow and apply the
rules of procedure, chapter 34.05 RCW, as regards to notice
and conduct of meetings.

At the annual meeting the board shall elect from among
its members the ((chairman)) chair, vice ((chairman)) chair,
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and secretary. The officers shall assume the duties of their
respective offices at the conclusion of the annual meeting at
which they were elected. They shall serve a term of one
year, but shall be eligible for reelection for an additional
term.

The ((ehairman)) chair or, in the event of ((his)) the
chair’s absence or inability to act, the vice ((chairman)) chair
shall preside at all meetings of the board. Other duties of
the officers shall be such as the board may from time to
time determine.

H)—One-or-tweo—parts $—1
ST $—100
GhH—Three-parts———————————————— $--125
Gi—Five pats————————————— $—150
Furisdietions—pursbant+oRCW
18041053 —— $—40

) ’g 1) Fees. The

board may establish fees for licenses; examinations; license

amendments or replacements; record copies; late or incom-
plete license, permit, or certificate renewals; NSF checks;
and other services; as necessary to recover the costs of
administering the agency. The board will establish fees by
resolution in open meeting.

Note:  The board may waive delinquency fees for
good cause.

2) ((Any—appheam—fer—a—eemﬁea&e—er—heeﬂse—whe—ls

PROPOSED
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the-apphicant-believesthe-board-failed-to-give-due-weight:))
Brief adjudicative proceedings. The board adopts the brief
adjudicative proceedings procedures permitted by RCW
34.05.482 through 34.05.494 to provide appeal from staff
denials of license, permit, or certificate applications. The
presiding officer for such proceedings shall be the executive
director who shall render findings and an order after
consulting with one or more board members. Persons
aggrieved by a brief adjudicative proceedings order may
appeal to the full board for administrative review. Such
appeal must be made, orally or in writing, within twenty-one
days after receipt of the brief adjudicative proceedings order.

Each licensee shall notify the board in writing within
thirty days of any change of address or, in the case of
individual licensees, change of employment.

A licensee shall respond in writing to any communi-
cation from the board requesting a response, within twenty
days of the mailing of such communications by registered or
certified mail, to the last address furnished to the board by
the licensee.

OPTION 2

AMENDATORY SECTION (Amending WSR 91-24-027,
filed 11/26/91, effective 12/27/91)

WAC 4-25-040 Board meetings, officers, fees. An
annual meeting of the board shall be held each year, on a
date following the annual meeting of the National Associa-
tion of State Boards of Accountancy, and at least six other
meetings shall be held each year, normally in the months of
February, April, June, August, October, and December.
Such regular board meetings will normally be on the last
Friday of the month, with the exceptions of November and
December meetings which shall normally be on the third
Friday of the month. The ((chairman)) chair or a quorum of
the board shall have the authority to call meetings of the
board. The board shall follow and apply the rules of
procedure, chapter 34.05 RCW, as regards to notice and
conduct of meetings.

At the annual meeting the board shall elect from among
its members the ((chairman)) chair, vice ((chairman)) chair,
and secretary. The officers shall assume the duties of their
respective offices at the conclusion of the annual meeting at
which they were elected. They shall serve a term of one
year, but shall be eligible for reelection for an additional
term.

The ((ehairman)) chair or, in the event of ((his)) the
chair’s absence or inability to act, the vice ((chairman)) chair
shall preside at all meetings of the board. Other duties of
the officers shall be such as the board may from time to
time determine.

Proposed
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(1) Fees. Fees charged by the board shall be

as follows: :
(a) CPA examination applications:
(i) Oneortwoparts ............... $ ((360))
125
(ii) Threeparts ................... $ ((325)
150
(iii) Fiveparts .................... $ ((359)
175
(b) Transfer of grade credits from other
jurisdictions, pursuant to RCW
1804.105(3) . .. v o vt $ 40
(¢) Administration of examination for out-of- -
state applicants, perpart............. $ 10
(d) Application for certificate by reciprocity
from other jurisdictions ............. $ 40
(e) Biennial license to practice public
accounting, includes certificate renewal
fee ... ... $ 65
(f) Biennial certificate renewal .......... $ 10
(g) Biennial firm license:
(i) Sole proprietorships (with one or more
employees) .. ............. 0. ..... $ 50
(ii) Partnerships ..................... $ 75
(iii) P.S.corporations .................. $ 75
(h) Amendments to firm registration, each
filing ........... ... . .. ... $ 10
(i) Temporary practice license, per individual
who is to practice within this state .. ... $ 10
(3) Copies of records, per page .......... $0.10
(k) Applications for reinstatement ........ $ 25
(I) Replacement CPA certificates . ........ $ 25

(m) Failure to file or complete an application to renew
an individual certificate, individual license, or firm license
by the due date of the application will resultin a
delinquency fee of twenty-five dollars per month (or any part
thereof) from the due date of the application, not to exceed
two hundred dollars total delinquency fee.

Note:  The board may waive delinquency fees for

good cause.
‘ 2) ((Arny—appkeam—fer—a—eemﬁea&e—ef—heease—whe—;s

ight:))
Brief adjudicative proceedings. The board adopts the brief
adjudicative proceedings procedures permitted by RCW
34.05.482 through 34.05.494 to provide appeal from staff
denials of license, permit, or certificate applications. The
presiding officer for such proceedings shall be the executive
director who shall render findings and an order after
consulting with one or more board members. Persons
aggrieved by a brief adjudicative proceedings order may
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appeal to the full board for administrative review. Such
appeal must be made, orally or in writing, within twenty-one
days after receipt of the brief adjudicative proceedings order.

Each licensee shall notify the board in writing within
thirty days of any change of address or, in the case of
individual licensees, change of employment.

A licensee shall respond in writing to any communi-
cation from the board requesting a response, within twenty
days of the mailing of such communications by registered or
certified mail, to the last address furnished to the board by
the licensee.

WSR 92-17-085
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 19, 1992, 10:41 a.m.]

Original Notice.

Title of Rule: Amending WAC 4-25-141 CPA exam—
Application.

Purpose: Adds current policies relaxing CPA exam
application due date and exam fee refunds to the existing
rule. Removes the requirement to submit photographs with
CPA exam applications. Deletes CPA examination specifi-
cations and conditional credits requirements that were
superseded by section 7 (2) and (3), chapter 103, Laws of
1992,

Statutory Authority for Adoption: RCW 18.04.055 (1)
and (11).

Statute Being Implemented: RCW 18.04.105 (2) and
3).

Reasons Supporting Proposal: The board proposes to
update this rule to liberalize exam application due date and
permit application fee refunds and to delete portions that
conflict with RCW 18.04.105 (2) and (3).

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader,
Executive Director, 210 East Union, Suite H, (206) 753-
2585.

Name of Proponent:
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule amendment updates the rule on
CPA examination administration for policy changes to
liberalize exam filing date cut-off and to provide for refunds
of CPA exam fees for good cause (as determined by the
board). The rule amendment also removes parts of the rule
dealing with exam content and conditional credits because
these parts conflict with the 1992 Accountancy Act.

Proposal Changes the Following Existing Rules: [No
information supplied by agency.]

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on
September 24, 1992, at 9:00 a.m.

Board of Accountancy,
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Submit Written Comments to: Carey L. Rader,
Executive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507 {98504], by September 24, 1992,

Date of Intended Adoption: September 24, 1992.

August 19, 1992
Carey L. Rader
Executive Director

AMENDATORY SECTION (Amending Order ACB 134,
filed 7/17/87)

WAC 4-25-141 CPA exam—Application.
Applications to take the certified public accountant examina-
tion must be made on a form provided by the board and
filed with the board on or before March 1 for the May
examination and September 1 for the November examina-
tion. Applications must be postmarked by March 1 (and
received by March 10) for the May examination. Applica-

tions for the November examination must be postmarked by
September 1 and received by September 10.

An application will not be considered filed until the
examination fee ((aﬁd—feqm-red—pheteg;aphs-have)) has been
received.

An apphcant who fails to appear for examination or
reexamination shall forfeit the fees charged for examination
and reexamination. The board may, upon showing of good
cause, refund a portion of the examination fee.

Notice of the time and place of the examination shall be
mailed at least ten days prior to the date set for the
examination to each candidate whose application to sit for
the examination has been approved by the board.

(1) ((Ferm-of-exam—The-examination-required-by-RCW
18-04-105-shall-be-the-uniform-CRA-examination—including

) BusinessJlaw

’

A passing grade for each subject shall be seventy-five.
The board uses the Advisory Grading Services of the
American Institute of Certified Public Accountants.

An applicant, at each sitting of the examination in which
he takes any part of the examination, must take all parts not
previously passed.

(2) ((Conditional-credits—An-applicant-who-at-one

63))) Ethics exam. In addition to the uniform CPA
examination, candidates shall be required to pass an exami-

Proposed

PROPOSED



PROPOSED

WSR 92-17-085

nation, or alternatively to complete a course of study,
prescribed by or acceptable to the board, in professional
ethics.

((4)) (3) Proctoring CPA exam candidates. The board
may agree to request the assistance of another accountancy
board in proctoring Washington’s applicants at out-of-state
exam sites and may agree to proctor another accountancy
board’s applicants at a Washington exam site, both subject
to space and staffing constraints. The board will not arrange
for out-of-state proctoring for applicants domiciled out of
state who wish to take the uniform CPA exam as
Washington candidates. Such applicants must take the CPA
exam in Washington on a space available basis.

((63))) (4) CPA exam—Completion of education
requirement. A person who has met the education require-
ment of WAC 4-25-140, or who expects to meet it within
one hundred twenty days following the examination, or with
respect to whom it has been waived, is eligible to take the
uniform CPA examination provided all other requisites have
been satisfied. If a person is admitted to the examination on
the expectation that he or she will complete the educational
requirement within one hundred twenty days, no certificate
may be issued, nor credit for the examination or any part of
it be given, unless this requirement is in fact completed
within that time or within such time as the board in its
discretion may determine upon application.

WSR 92-17-087
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed August 19, 1992, 11:22 a.m.]

Original Notice.

Title of Rule: WAC 308-21-010, 308-21-100, 308-21-
200, 308-21-300, 308-21-400, 308-21-500, and 308-21-600.

Purpose: To implement chapter 18.175 RCW, the
Athlete Agent Act.

Statutory Authority for Adoption: RCW 43.24.086 and
18.175.050.

Statute Being Implemented: Chapter 18.175 RCW.

Summary: Set guidelines, procedures and fees for the
regulation of athlete agents and athlete agent firms.

Reasons Supporting Proposal: To assist potential
licensees in becoming registered and inform members of the
public of requirements.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Teri Osborn, 2424 Bristol
Court, Olympia, 586-7569.

Name of Proponent: Department of Licensing,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To assist in implementation of chapter 18.175 RCW
and set fees for registration and renewal of athlete agents
and athlete agent firms. Will enable potential licensees to
become registered by November 1, 1992.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Proposed
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Hearing Location: Department of Licensing,
Professional Licensing Services, Third Floor Conference
Room, 2424 Bristol Court, Olympia, WA 98502, on Septem-
ber 25, 1992, at 10:00 a.m.

Submit Written Comments to: Department of Licensing,
2424 Bristol Court, Olympia, WA 98502, Attention: Teri
Osborn, or fax to (206) 586-0998, by September 24, 1992.

Date of Intended Adoption: September 25, 1992.

August 18, 1992
Marsha Tadano Long
Assistant Director

Chapter 308-21 WAC
ATHLETE AGENT REGISTRATION

NEW SECTION

WAC 308-21-010 Definitions. (1) "Practice as an
athlete agent firm" means that a part of the firm’s business
and/or income is derived by obtaining employment for two
or more student athletes in any given year as professional
athletes or by entering into contracts to negotiate or solicit
employment for them as professional athletes.

(2) "Professional sport team" means an organization of
athletes employed to compete with other organizations of
athletes for profit.

NEW SECTION

WAC 308-21-100 Certificate of registration. An
athlete agent and/or an athlete agent firm certificate of
registration will be issued to an applicant, provided the
requirements for registration are met, with an expiration date
to be one year from the date of issuance.

NEW SECTION

WAC 308-21-200 Application. The application for
athlete agent registration will include the disclosure
statement form to be completed by the applicant. The
department will certify the date that the disclosure statement
was filed, enter the registration number of the athlete agent
on the form, and provide a copy of it to the athlete agent for
copying and distribution to potential clients. The
department’s certification on the form will serve as evidence
that the athlete agent is currently registered in the state of
Washington.

No person shall fail to disclose any information required
by chapter 18.175 RCW to be disclosed, and no person shall
make any false or misleading statement on the application
for a certificate of registration or on the disclosure statement.
A failure to disclose information or the entering of a
misrepresentation of fact on a disclosure statement shall be
a violation of this chapter and shall constitute an unfair or
deceptive act under the provisions of chapter 19.86 RCW.

NEW SECTION

WAC 308-21-300 Registration renewal—Penalties.
(1) An application for registration renewal of an athlete
agent shall be accompanied with the renewal fee and an
updated disclosure statement. The application for registra-
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tion renewal of the athlete agent firm shall be accompanied
with the fee.

(2) An application for registration renewal of the athlete
agent or athlete agent firm received after the date of
expiration will require the payment of the late penalty fee in
addition to the renewal fee.

(3) An athlete agent or athlete agent firm which fails to
renew the registration by the expiration date shall forfeit all
rights to be represented as an athlete agent or athlete agent
firm until the registration has been reinstated.

O
L
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NEW SECTION

WAC 308-21-400 Disclosure statement. The athlete
agent disclosure statement shall be filed by the athlete agent
on the form provided by the department or in the same
format as the form provided by the department.

Any addition or change to the information contained in
the disclosure statement shall be filed with the department
within thirty days of the change.

An amended disclosure statement may be filed with the
department by mailing it to the Athlete Agent Registration
Office, Professional Licensing Services, PO Box 9649,
Olympia, WA 98507.

NEW SECTION

WAC 308-21-500 Public viewing of disclosure
statement. Disclosure statements are available for public
viewing at the professional licensing services division of the
department of licensing. Copies of disclosure statements
may be requested by sending a self-addressed envelope and
the name of the athlete agent or athlete agent firm to Athlete
Agent Registration Office, Professional Licensing Services,
PO Box 9649, Olympia, WA 98507.

NEW SECTION

WAC 308-21-600 Fees. The following fees shall be
paid to the professional licensing services division of the
department of licensing for the registration of athlete agents
and athlete agent firms:

Title of Fee Fee
Athlete agent
Initial registration ................. $300.00
Registration renewal ................ 300.00
Late renewal penalty ............... 300.00
Athlete agent firm
Initial registration .................. 500.00
Registration renewal ................ 500.00
Late renewal penalty ................ 500.00

[89] Proposed
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WSR 92-16-100
PERMANENT RULES
UTILITIES AND TRANSPORTATION

COMMISSION
[Order R-375, Docket No. UG-911261—Filed August 5, 1992, 11:49
a.m.]

In the matter of chapter 480-93 WAC, rules relating to
Gas companies—Safety, viz., amendment of WAC 480-93-
002, 480-93-005, 480-93-010, 480-93-020, 480-93-030, 480-
93-110, 480-93-120, 480-93-140, 480-93-180, 480-93-185,
480-93-18601, 480-93-187, 480-93-188, 480-93-190, 480-93-
200, 480-93-210, and 480-93-230; and adoption of WAC
480-93-015, 480-93-017, 480-93-018, 480-93-082, 480-93-
111, 480-93-112, 480-93-115, 480-93-124, 480-93-155, 480-
93-175, and 480-93-183.

The Washington Utilities and Transportation Commis-
sion takes this action under Notice No. WSR 92-06-086,
filed with the code reviser on March 4, 1992, after issuing
a notice of proposed rulemaking on February 12, 1992. The
commission brings this proceeding pursuant to RCW
80.01.040.

This proceeding complies with the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Procedure
Act (chapter 34.05 RCW), the State Register Act (chapter
34.08 RCW), the State Environmental Policy Act of 1971
(chapter 43.21C RCW), and the Regulatory Fairness Act
(chapter 19.85 RCW).

The commission scheduled this matter for oral comment
under Notice No. WSR 92-06-086, for 9:00 a.m., Wednes-
day, May 13, 1992, in the Commission’s Hearing Room,
Second Floor, Chandler Plaza Building, 1300 South Ever-
green Park Drive S.W., Olympia, WA,

The notice provided interested persons the opportunity
to submit initial data, information, or arguments to the
commission in writing until April 17, 1992. The notice
additionally provided for the submission of written reply
comments until May 27, 1992. The commission provided an
additional opportunity for interested persons to submit
written comments until June 4, 1992.

The commission, pursuant to the notice, considered the
rule change proposal for adoption at its regularly scheduled
June 17, 1992, open public meeting, before Chairman Sharon
L. Nelson and Commissioners Richard D. Casad and A.J.
Pardini. The commission at that time heard additional oral
comments on the proposed rule.

During the course of the commission’s consideration of
the proposed rule, oral and/or written commentors included
the ARCO Products Company and ARCO Western Gas
Pipeline Company, Cascade Natural Gas Corporation, City
of Ellensburg, City of Enumclaw, Inland Empire Paper
Company, Intalco Aluminum Corporation, North Pacific
Paper Corporation, Northwest Industrial Gas Users, North-
west Natural Gas Company, Public Counsel, Town of
Buckley, Washington Natural Gas Company, Washington
Water Power Company, and Weyerhaeuser Company.

During the period the proposed rules were under review
and consideration, several versions of the draft rule were
prepared and circulated to interested persons by the commis-
sion. The draft language of nearly every section of the
proposed rules was modified in part (and one section deleted
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in its entirety) in response to the oral and written comments
submitted to the commission.

The rule change affects no economic values.

After reviewing the entire oral and written record
compiled in this proceeding, the commission finds that WAC
480-93-002, 480-93-005, 480-93-010, 480-93-020, 480-93-
030, 480-93-110, 480-93-120, 480-93-140, 480-93-180, 480-
93-185, 480-93-18601, 480-93-187, 480-93-188, 480-93-190,
480-93-200, 480-93-210, and 480-93-230 should be amend-
ed, and WAC 480-93-015, 480-93-017, 480-93-018, 480-93-
082, 480-93-111, 480-93-112, 480-93-115, 480-93-124, 480-
93-155, 480-93-175, and 480-93-183 should be adopted as
set forth in Appendix A, shown below, and by reference
made a part of the commission’s order.

ORDER

THE COMMISSION ORDERS That WAC 480-93-002,
480-93-005, 480-93-010, 480-93-020, 480-93-030, 480-93-
110, 480-93-120, 480-93-140, 480-93-180, 480-93-185, 480-
93-18601, 480-93-187, 480-93-188, 480-93-190, 480-93-200,
480-93-210, and 480-93-230 are amended, and WAC 480-
93-015, 480-93-017, 480-93-018, 480-93-082, 480-93-111,
480-93-112, 480-93-115, 480-93-124, 480-93-155, 480-93-
175, and 480-93-183 are adopted, as set forth in Appendix
A, as rules of the Washington Utilities and Transportation
Commission to take effect pursuant to RCW 34.05.380(2).

IT IS FURTHER ORDERED That this order and the
rule shown below, after first being recorded in the order
register of the Washington Utilities and Transportation
Commission, shall be forwarded to the code reviser for filing
pursuant to chapter 34.05 RCW and chapter 1-21 WAC.

DATED at Olympia, Washington, and effective this 4th
day of July, 1992.

Washington Utilities and Transportation Commission
Sharon L. Nelson, Chairman

Richard D. Casad, Commissioner

A. J. Pardini, Commissioner

AMENDATORY SECTION (Amending Order R-99, filed
5/18/77)

WAC 480-93-002 Application of rules. These rules

shall apply to ((all-gas-companies)) every gas company, as
that term is defined by WAC 480-93-005, and shall ((be

complied-with-in)) apply to the construction, operation,
((and)) maintenance, and safety of gas facilities ((fer)) used
in the ((transmission—and)) gathering, storage, distribution,
and transmission of gas in this state ((by-these-gascompa-
pies)), except those gas facilities exclusively under federal
jurisdiction for compliance with pipeline safety regulations.

AMENDATORY SECTION (Amending Order R-100, filed
5/18/77)

WAC 480-93-005 Definitions. (1) ((Gas-eempany—
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this-state:

£2))) Bar hole - a hole that has been made in the soil or
paving for the specific purpose of testing the subsurface
atmosphere with a ((€EGI)) combustible gas indicator.

((6))) (2) Building - any structure which is normally or
occasionally entered by humans for business, residential, or
other purposes and ((ir)) within which gas could accumulate.

((4)) (3) Combustible gas indicator (CGI) - a device
capable of detecting and measuring gas concentrations of the
gas being transported.

((65))) (4) Confined space - any subsurface structure of
sufficient size which could accommodate a person and ((ir))
within which gas could accumulate, e.g., vaults, catch basins,
manholes, etc.

((¢6))) (5) Follow-up inspection - an inspection per-
formed after a repair has been completed in order to deter-
mine the effectiveness of the repair.

(6) Gas - natural gas, flammable gas, or gas which is
toxic or corrosive.

(7) Gas associated substructures - those devices or
facilities utilized by a gas company which are not intended
for storing, ((transmitting)) transporting, or distributing gas,
such as valve boxes, vaults, test boxes, and vented casing
pipe.

(8) _Gas company - the term "gas company" shall
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(14) Prompt action - ((this-aetier)) shall consist of
dispatching qualified personnel without undue delay for the
purpose of evaluating and where necessary abating ((the)) an
existing or probable hazard.

() (15) Reading - ((a-reading-is)) a repeatable
deviation on a combustible gas indicator or equivalent
instrument expressed in percent L.E.L. or gas-air ratio.
Where the reading is in an unvented, confined space,
consideration shall be given to the rate of dissipation when
the space is ventilated and the rate of accumulation when the
space is resealed.

(&) (16) Service line - a gas pipeline, not a main,
gathering or transmission line, which provides service to one

building. Service lines shall include gas pipelines extended

from a main to provide service to one building, which

traverse a public right of way or an easement immediately

adjacent to a public right of way or another easement.

(17) Transmission line - a_gas pipeline which connects
to an existing transmission line without pressure regulation

to lower the pressure; which is downstream of the connec-

tion of two or more gathering lines; and as defined in 49

CFR, Part 192, section 192.3.

((&33)) (18) Tunnel - a subsurface passageway large
enough for a ((man)) person to enter and ((ir)) within which
gas could accumulate.

((4y)) (19) Other terms which correspond to those
used in 49 CFR, Part 192 (Minimum Federal Safety Stan-
dards for Gas Pipelines) shall be construed as used therein.

AMENDATORY SECTION (Amending Order R-28, filed

mean:

(a) Every gas company otherwise subject to the jurisdic-
tion of the commission under Title 80 RCW as to rates and
service; and

(b) Every person, corporation, city, or town which owns
or operates a pipeline transporting gas in this state, even
though such person, corporation, city, or town is not a public
service company under chapter 80.28 RCW, and even though
such person, corporation, city, or town does not deliver, sell,
or furnish gas to any person or corporation within this state.

(9) Gathering line - a gas pipeline which transports gas
from the outlet of a well and any associated compressor to
the connection with a second gathering line or with a
transmission line.

(10) Indication - ((an-indication-is)) a response
indicated by a gas detection instrument that has not been
verified as a reading.

(%)) (11) L.E.L. - the lower explosive limit of the
gas being transported. ’

((46Y)) (12) Main - a gas pipeline, not a gathering or
transmission line:

(a) Which serves as a common source of gas for more
than one service line;

(b) Which crosses a public right of way; or

(c) Which crosses property not owned by the customer
or the gas company.

(13) Maximum operating pressure - a maximum

7/15/71)

WAC 480-93-010 Compliance with federal stan-
dards. Gas gathering, storage, distribution, and transmission
facilities in_this state shall be constructed, maintained, and
operated in compliance with the provisions of 49 CFR
((49)), Part 192 - Transportation of Natural and Other Gas
by Pipeline: Minimum Federal Safety Standards (effective
November 12, 1970, except for those provisions applicable
to design, installation, construction, initial inspection, and
initial testing of new pipelines which become effective
March 13, 1971) as developed and issued by the office of
pipeline safety (OPS), United States Department of Trans-
portation (DOT), under Public Law (PL) 90-481, and as
published in the Federal Register, Vol. 35, No. 161, dated
August 19, 1970, and all subsequent additions, deletions, or
amendments thereto when appropriately authorized, issued,
and made official by OPS-DOT.

NEW SECTION

WAC 480-93-015 Odorization of gas. All gas being
transported by pipeline in this state, and all gas consumed by
an end use customer, shall be odorized in accordance with
49 CFR, Part 192.625, unless waiver is approved in advance
of such transportation, in writing, by the commission.

NEW SECTION

pressure selected by a esas company for operation of a
pipeline or segment of a pipeline, which is equal to or less
than the maximum allowable operating pressure derived
pursuant to 49 CFR, Part 192.
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plans which do not conform with a gas company’s existing
and accepted design, specification, and construction proce-
dures on file with the commission, must be submitted to the
commission at least thirty days prior to the initiation of
construction activity. Written commission acceptance or
rejection of the design, specification, and construction
procedures to be utilized will be made within thirty days of
receipt.

NEW SECTION

WAC 480-93-018 Maps, drawings, and records of
gas facilities. All gas companies shall prepare, maintain,
and provide to the commission, upon request, copies of
maps, drawings, and records of the company’s gas facilities.
The maps, drawings, and records shall be of such scale and
detail as is necessary to show the size and type of material
of all facilities, whether or not the facilities are cathodically-
protected, and the maximum operating pressure. The maps
and drawings shall indicate all district regulator stations and
gate stations and the approximate location of all valves,
identifying those valves classified as emergency valves in the
company’s emergency procedures. The gas company shall
provide key sheets for ready reference as needed.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-020 Proximity considerations. Gas
((pﬁael-mes—ee—be—epefa{ed—a{—pfessu-ses—m—e*eess—efégg))

facilities having a maximum operating pressure greater than
five hundred psig (( i

)) shall not be ((een-
structed)) operated within ((560)) five hundred feet of the
places described below without ((the-authesity)) prior written
authorization of ((this)) the commission, unless a waiver
previously approved by the commission continues in effect:

(1) ((A—place-ofresidenee:)) A building intended for
human occupancy which is in existence or under construc-
tion prior to the date authorization for construction is filed
with the commission, and which is not owned and used by
the petitioning gas company in its gas operations;

(2) Property which has been zoned as residential((-)) or
commercial prior to the date authorization for construction
is filed with the commission;

(3) ((A—-buildingusedfor-publicgatheringsincluding
railroad-stations:)) A well-defined outside area, such as a
playground, recreation area, outdoor theater, or other place
of public assembly, which is occupied by twenty or more
people, sixty days in any twelve-month period which is in
existence or under construction prior to the date authoriza-
tion for construction is filed with the commission; and

(4) ((Any-school-building—hespital,public building-or

S\ buildinedevoted-to-a business-inwhicl ]

€6))) A public highway, as defined in RCW

81.80.010(3).
In requesting ((suech-autherity)) prior written
authorization of the commission, the petitioning gas company

shall certify ((to-the-commissien)) that it is not practical to
select an alternative route which will avoid such locations
and further certify that management has given due
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consideration to the possibility of the future development of

the area and ((that-there-is-no-justificationfor-the-pipeline-to
be-designed-andconstructedto-meetClass3-0+4
requirements-at-such-locations)) has designed its facilities

accordingly. The petition shall include, upon request of the
commission, an aerial photograph showing the exact location

of the pipeline in reference to places listed above that are
within five hundred feet of the pipeline right of way.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-030 Proscribed areas. Gas ((pipelines

of250)) facilities having a maximum operating pressure

between two hundred fifty-one psig and four hundred ninety-

nine psig shall not be ((installed)) operated within 100 feet

of (( ((any-building-intended-for-human-oecupancy-which-is-in
. .

emsten_ee e*g u]ndex‘ GIBIlSEHBEElBﬂ profto-orat Ellle d]ase st

filing-of a-petition-in-condemnation-unless-such-installation
is-authorized-and-approved-by-the-commissior)) the places

described below without prior written authorization of the

commission, unless a waiver previously approved by the

commission continues in effect:

(1) A building intended for human occupancy which is
in existence or under construction prior to the date
authorization for construction is filed with the commission,
and which is not owned and used by the petitioning gas
company in its gas operations; and

(2) A well-defined outside area, such as a playground,
recreation area, outdoor theater, or other place of public
assembly which is occupied by twenty or more people, sixty
days in any twelve-month period, which is in existence or
under construction prior to the date authorization for
construction is filed with the commission.

The petition shall include, upon request of the
commission, an aerial photograph showing the exact location

of the pipeline in reference to the places listed above that are

within one hundred feet of the pipeline right of way.

NEW SECTION

WAC 480-93-082 Qualification of employees. Every
gas company that operates a gas facility in this state shall
have one or more employees working in this state that are
collectively knowledgeable and qualified in all aspects of gas
company construction, operation, maintenance, and .state and
federal gas safety rules and regulations. Every gas company
shall prepare, maintain, and provide to the commission, upon
request, evidence of the qualifications of employees to
perform all duties assigned in the operation, maintenance,
inspection, and construction of gas facilities. This evidence
of an employee’s qualifications shall specify the type of all
training received, when and where such training was
received, and the length of time the employee has performed
the specific duties assigned. On the job training, under the
supervision of personnel qualified by training and
experience, in a company-certified, company-sponsored
training program, may satisfy the requirements of
this section.
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AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-110 Corrosion control. Every gas
company must ensure that all of its metallic gas pipelines,
except cast iron and ductile iron, are protected by a
recognized method or combination of methods of cathodic
protection. Every gas company shall record and retain all
cathodic protection test readings taken and complete
remedial action within ninety days to correct any cathodic
protection deficiencies known and indicated by the
company’s records.

Whenever a gas company finds from investigation as
required by 49 CFR ((49)), Part 192, that ((cerrosion))
cathodic protection of gas pipelines ((beated—w&hm—a—@lass
3—er—4—}eeaaeﬂ)) is not needed, ((sueh)) the company shall
submit to the commission a report setting forth good and
sufficient reasons why such protection is not required((s
sach)). The report ((te)) shall include the results of soil tests

and other supporting data((;—etherwise-all-gas—pipelines
located-in—a-Class-3-or4-location-shall-be-protected-by-a

).

NEW SECTION

WAC 480-93-111 Noncathodically protected gas
facilities. Every gas company that has metallic gas facilities
which are not now, or have never been, under cathodic
protection or are not under adequate cathodic protection,
shall semiannually provide to the commission, upon request,
drawings which show the location of such facilities, and a
description of their size and material. The drawings and
associated documentation will indicate the approximate date
by which cathodic protection will be applied or the facilities
will be replaced. If the gas company can prove, through
electrical test data and other means, that the gas facilities are
not in a corrosive environment, then neither cathodic
protection nor replacement will be required.

NEW SECTION

WAC 480-93-112 Corrosive condition investigation.
Whenever a gas company finds the presence of active
corrosion; that the surface of the gas facility is generally
pitted; or that corrosion has caused a leak, the company shall
investigate further to determine the extent of the corrosion.
Within ninety days after the discovery of a corrosive
situation, action shall be taken to correct any unsafe
condition. The company shall record the condition of all
underground gas facilities each time such facility is exposed
and retain those records for the life of that facility.

NEW SECTION

WAC 480-93-115 Casing of pipelines. Whenever a
gas company is required by a governmental entity or railroad
company to install pipeline casing, the casing shall be
designed to withstand the superimposed load. Steel pipe
shall only be encased in a bare steel casing. A separate test
lead wire shall be attached to the casing and the steel gas
pipeline to verify that no electric short exists between the
two. Tests shall be performed annually on all encased gas
pipelines. Whenever a short exists between a pipeline and
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its casing, the condition shall be evaluated within ninety days
to determine whether a hazardous condition exists.
Thereafter, leak tests shall be conducted on a ninety day
schedule until the condition is corrected. Every gas
company shall develop procedures to ensure that whenever
plastic pipe is encased, suitable precautions shall be taken to
prevent crushing or shearing of the plastic pipe where it exits
the casing.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-120 Exposed pipelines. Proper waming
signs shall be placed ((ef)) and other adequate protective
measures taken at any point where gas pipelines ((er-saains
er)) and any associated equipment and facilities are exposed
((and/er-because-of)), and where their location presents an
unusually hazardous situation(({s))). ((f-e~river—<rossings;
road-crossings; railroad-erossings;—ete—especially—where

s

) All gas
pipelines attached to bridges or otherwise spanning an area

shall have proper warning signs at both ends of the
suspended pipeline. The gas company shall keep these signs
visible and readable, and inspect all signs annually; signs
which are reported damaged and missing shall be replaced

promptly,

NEW SECTION

WAC 480-93-124 Pipeline markers. All buried gas
pipelines shall have pipeline markers placed and maintained
as close as practical over each main and transmission line as
required by 49 CFR, Part 192.707. Off-set pipeline markers
may be used only if they indicate the distance from and
direction to the pipeline. The pipeline markers shall be
double-faced or single-faced signs. Single-faced signs may
be used on posts of distinctive color and shall meet the
requirements of 49 CFR, Part 192.707(d). Pipeline markers
shall be placed at all railroad crossings, road crossings,
irrigation and drainage ditch crossings, and at all fence lines
where a pipeline crosses private property. Pipeline markers
required by 49 CFR, Part 192.707(a), shall be placed
approximately five hundred yards apart if practical and at
points of deflection of the pipeline. Exceptions to this rule
must conform with 49 CFR, Part 192.707(b).

AMENDATORY SECTION (Amending Order R-28, filed
715/71) )

WAC 480-93-140 ((Heuse)) Meter regulators. Gas
companies that have customers with electronic ignition
appliances shall have meter regulators with relief valves,
monitors, or safety shut-off valves. Gas companies that have
customers with standing pilots may use meter regulators that
do not use relief valves, monitors, or safety shut-off valves

((en-house-regulators-shall-certify;through-responsible
efficersthereof-to-the-eommissionthey-have-given)), if

responsible officers of the sas company certify to the
commission that due consideration has been given to the
possible existence of foreign matter in their distribution
system and other factors that might interfere with the proper

operation of service regulators and they believe that under
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such conditions relief valves, monitors, or safety shut-off
valves are not required or appropriate for safe operation.

NEW SECTION

WAC 480-93-155 Increasing maximum operating
pressure. Notwithstanding the requirements of any other
section of this chapter, the commission shall be furnished
complete written plans and drawings of each pressure
uprating to a maximum operating pressure greater than sixty
psig, at least thirty days prior to raising the pressure. The
plan shall include a review of the following:

(1) All affected gas facilities, including pipe, fittings,
valves, and other associated equipment, with their
manufactured design operating pressure and specifications;

(2) Original design and construction standards;

(3) All previous operating pressures and length of time
at that pressure;

(4) All leaks, regardless of cause, and the date and
method of repair;

(5) All upstream and downstream regulators and relief
valves; and

(6) All cathodic protection readings on mains for the
past three years or three most recent inspections, whichever
is longer, and the most recent inspection on each attached
service line, which is electrically isolated.

The plan shall conform with the requirements of 49
CFR, Part 192.

NEW SECTION

WAC 480-93-175 Moving and lowering gas
pipelines. A gas company shall prepare a study, prior to the
moving or lowering of every gas pipeline, except service
lines and plastic mains, to determine whether the proposed
action will cause an unsafe condition. This study will be
reviewed and certified by the gas company’s senior engineer
and retained in the gas company’s files for the life of the
pipeline. The study shall include, but not be limited to the
following criteria:

(1) The required deflection of the pipeline;

(2) The diameter, wall thickness, and grade of the pipe;

(3) The characteristics of the pipeline;

(4) The terrain and class location;

(5) The soil conditions, including the pH;

(6) The current condition of the pipeline;

(7) The safe stress of the pipeline; and

(8) The toughness of the steel.

If the toughness of the pipe is unknown, it shall be
considered to be brittle, and the pipeline shall not be moved.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-180 Plan of operations and
maintenance procedures ((apd-reports—thereon));
emergency policy; reporting requirements. In compliance
with the provisions and general intent of the federal "Natural
Gas Pipeline Safety Act,” ((¢see)) 49 CFR ((49)), Part 192,
((Seeaens—k%—é@%—aaé—l—%—é@é—)—eaeh)) every gas company
shall develop appropriate operating, maintenance ((and/er)),

safety, and inspection plans and((ef)) procedures and an
emergency policy. Such plans and((%ef)) procedures, ((as
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wel-as)) and all subsequent changes ((thefete)) and
amendments, initiated by the gas company or pursuant to
changes in state and federal rules and regulations, shall be
promptly filed with the commission, for review and ((for))
determination as to ((the)) their adequacy ((ef-sueh)), when

properly executed, to achieve an acceptable level of safety.
The commission may, after notice and opportunity for ((a))
hearing, require such plans and((/es)) procedures to be
rev1sed ((

proper—file-mainterance:)) The plans and((4ef)) procedures
required by the commission shall be practicable and designed

to meet the needs of safety. In determining the adequacy of
such plans and((fef)) procedures to _achieve an acceptable
level of safety, the commission shall consider:

(1) Relevant available pipeline safety data((:));

(2) Whether the plans and((4ef)) procedures are
appropriate for the particular type of pipeline operations
being ((ergaged-in)) performed by the gas company, taking
into consideration company size, geographical area of
operation, and the public interest((:));

(3) The reasonableness of the plans and((fe+))
procedures((=));_and

(4) The extent to which the plans ((ef)) and procedures,
if properly executed, will contribute to ((assurirg)) an
acceptable level of public safety being ((maintained))
achieved by the company.

Furthermore, ((eaeh)) every gas company shall be
responsible for establishing and maintaining such records,
making such reports, and providing such information as the
commission may reasonably require to enable it to determine
whether the gas company has acted ((ef)) and is acting in
compliance with these rules and regulations and the
standards established thereunder. ((Eaeh)) Every gas
company shall, upon request of the commission ((ef)) and its
authorized representatives, permit the commission ((ef)) and
its authorized representatives to inspect books, papers,
records, and documents relevant to determining whether the
gas company ((ef)) and its agents have acted ((ef)) and are
acting in compliance with these rules and regulations
and((#er)) the standards established ((hereunder)) thereunder.
Such commission inspections shall be conducted at
reasonable times, within reasonable limits, and in a
reasonable manner, and each inspection shall be commenced
and completed with reasonable promptness.

NEW SECTION

WAC 480-93-183 Pipeline and system pressure
reporting. All gas companies shall establish a maximum
operating pressure for a pipeline or system, in accordance
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with this chapter, and notify the commission of the following
pressure related changes:

(1) When a pipeline or system pressure exceeds the
established maximum operating pressure, the commission
shall be notified within six hours, to be followed by written
explanation within thirty days; ‘

(2) When a gas company proposes to raise any
pipeline’s pressure above two hundred fifty psig, the gas
company shall petition the commission for a waiver of WAC
480-93-030, if applicable, before increasing the pressure;

(3) When a gas company proposes to raise any
pipeline’s pressure above five hundred psig, the gas
company shall petition the commission for a waiver of WAC
480-93-020, if applicable, before increasing the pressure;

(4) When a pipeline or system operating at low pressure
drops below the safe operating conditions of attached
appliances and gas equipment; and

(5) When a pipeline, operating in excess of two hundred
fifty psig, is taken out of service for any reason the
commission shall be notified within six hours, followed by
written explanation within thirty days.

AMENDATORY SECTION (Amending Order R-102, filed
5/18/77)

WAC 480-93-185 Gas leak investigation. Any
notification of a leak, explosion, or fire, which may involve
gas pipelines or other gas facilities, received from an outside
source such as a police or fire department, other utility,
contractor, customer, or the general public, shall be
investigated promptly by the gas company. Where the
investigation reveals a leak, the leak shall be graded pursuant
to WAC 480-93-186 and appropriate action shall be taken in
accordance with these rules.

When leak indications are found to originate from a
foreign source or facility, such as gasoline vapors, sewer or
marsh gas, or customer-owned piping, prompt action shall be
taken at that time, where appropriate, to protect life and
property. Leaks that ((are)) represent an ongoing, potentially
hazardous situation shall be reported promptly to the owner
or operator of the source facility and, where appropriate, to
the police department, or other appropriate governmental
agency. In all cases, the property owner or the adult person
occupying the premises shall be notified of the leak
conditions. If no methane indication is found, the gas
company employee on-site shall so inform the property
owner or the adult person occupying the premises, and shall
request the adult person occupying the premises sign the gas
company work order indicating that a gas leak was not the
source of the leak indication. The gas company employee
shall provide the adult person occupying the premises an
odor sniff card which identifies the odor of natural gas and
indicates the name, address, and telephone number of the gas
company representative to be contacted if the leak
indications are again noticed. If the property owner or an
adult person occupying the premises is not available, the gas
company shall, within twenty-four hours of the leak
notification, send by first-class mail addressed to the person
occupying the premises, a letter explaining the results of the
investigation. A copy of the letter shall be retained by the
gas company and kept with the leak report. A leak
investigation report form shall be maintained in the gas
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company’s leak report files for all leaks investigated,
indicating gas company employee making the initial leak
evaluation.

AMENDATORY SECTION (Amending Order R-103, filed
5/18/77)

WAC 480-93-18601 Table 1—Leak classification and
action criteria—Grade—Definition—Priority of leak
repair—Examples.

TABLE 1—LEAK CLASSIFICATION
AND ACTION CRITERIA

GRADE 1
DEFINITION

A leak that represents an existing or probable
hazard to persons or property and requires
immediate repair or continuous action until the
conditions are no longer hazardous.

PRIORITY OF LEAK REPAIR EXAMPLES

Requires prompt action* to
protect life and property and
continuous action until the 1. Any leak which, in the judgment
conditions are no longer hazardous. of operating personne! at the
scene, is regarded as an
immediate hazard.

Leaks requiring prompt action:

*The prompt action in some
instances may require one or more
of the following: 2. Escaping gas that has ignited
unintentionally.
a. Implementation of company
emergency plan (192.615). 3. Any indication of gas which has
migrated into or under a

b. Evacuating premises. building or tunnel.

c. Blocking off an area. 4. Any reading at the outside wall
of a building or where the gas
would likely migrate to the
outside wall of a building.

d. Rerouting traffic.

o

. Eliminating sources of ignition.
5. Any reading of 80% LEL or
greater in a confined space.

-

Venting the area, or

g. Stopping the flow of gas by 6. Any reading of 80% LEL, or
closing valves or other greater in small substructures
means. not associated with gas

facilities where the gas would
likely migrate to the outside
wall of a building.

h. Notifying police and fire
((depanmenifs})) departments.

7. Any leak that can be seen,
heard, or felt and which is in a
location that may endanger the
general public or property.
GRADE 2
DEFINITION

A leak that is recognized as being nonhazardous at
the time of detection but justifies scheduled repair
based on probable future hazard.

PRIORITY OF LEAK REPAIR EXAMPLES

Leaks should be repaired or A. Leaks requiring action ahead of

cleared in one year but shall
not exceed fifteen months from
the date reported. If a Grade
2 leak occurs in a segment of

ground freezing or other
adverse changes in venting
conditions:



pipeline which is under
consideration for replacement,

an additional 6 months may be
added to the 15 months maximum
time for repair noted above. In
determining the repair priority,
criteria such as the following
should be considered:

a. Amount and migration of
gas,

b. Proximity of gas to
buildings and subsurface
structures,

c. Extent of pavement, and

d. Soil type and conditions,
such as frost cap, moisture
and natural venting.

Grade 2 leaks shall be re-
evaluated at least once every six
months until cleared. The

frequency of reevaluation should be

determined by the location and
magnitude of the leakage
condition.

1t should be recognized that
Grade 2 leaks will vary greatly
in degree of potential hazard.
There will be some Grade 2
leaks, which when evaluated by
the above criteria, will justify
scheduled repair within the next
5 working days. Others will
justify repair within 30 days.
These situations shall be brought
to the attention of the
individual responsible for
scheduling leakage repair at the
end of the working day.

On the other hand, there will be

many Grade 2 leaks, which because

of their location and magnitude,
can be scheduled for repair on a
normal routine basis with
periodic reinspection as
necessary.
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1. Any leak, which under frozen
or other adverse soil
conditions, would likely
migrate to the outside of a
building.

B. Leaks requiring action within
six months:

1. Any reading of 40% LEL or
greater under a sidewalk in
a wall-to-wall paved area
that does not qualify as a
Grade 1 leak and where gas
is likely to migrate to the
outside wall of a building.

2. Any reading of 100% LEL or
greater under a street in a
wall-to-wall paved area that
does not qualify as a Grade
1 leak and where the gas is
likely to migrate to the
outside wall of a building.

(T3]

. Any reading less than 80%
LEL in small substructures
not associated with gas
facilities where gas would
likely migrate creating a
probable future hazard.

4. Any reading between 20% LEL
and 80% LEL in a confined
space.

5. Any reading on a pipeline
operating at 30% SMYS or
greater in Class 3 or 4
locations that does not
qualify as a Grade 1 leak.

6. Any leak which in the
judgment of operating
personnel at the scene is of
sufficient magnitude to
justify scheduled repair.

GRADE 3
DEFINITION

A leak that is nonhazardous at the time of detection
and can reasonably be expected to remain

nonhazardous.

PRIORITY OF LEAK REPAIR

EXAMPLES

Grade 3 leaks should be re-
evaluated during the next
scheduled survey, or within 15
months of the reporting date,
whichever occurs first, until
the leak is regraded or no
longer results in a reading.

Leaks requiring reevaluation at
periodic intervals:

1. Any reading of less than 80%
LEL in small gas associated
substructures such as small
meter boxes or gas valve boxes.

N

. Any reading under a street in
areas without wall-to-wall
paving where it is unlikely the
gas could migrate to the
outside wall of a building.

w

. Any reading of less than 20%
LEL in a confined space.
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AMENDATORY SECTION (Amending Order R-104, filed
5/18177)

WAC 480-93-187 Records and self audit. (1) Gas
leak records. ((

Hi&t@%&l—gas—leak—rep.meee;ds—sha}l—be
m-am&amed—by—eaeh)) very gas company shall prepare and

maintain permanent gas leak repair records. Sufficient data

and information shall be ((available-se-that)) included in leak

repair records to permit the commission to assess the
adequacy of the company maintenance programs ((can-be
demonstrated)) and to provide the data and information
needed to complete ((depaﬁmem—e#-&aﬂspem&en—leak—repeﬁ
forms-DOT)) every required RSPA F-7100.1, (BOF)) F-

7100.1-1, (DOE)) F-7100.2, and (BOET)) F-7100.2-1 leak

report.
(2) The following data and information shall be

recorded and maintained((:-but-need-not-be-in-any-speeific
format-or-retained-atone location—Environmental

)). Every gas company
which by law must report leaks to a regulatory agency
charged by law with environmental protection shall file
copies of those reports with the commission. Data and

information which cannot reasonably be expected to be
available under the particular circumstances ((existiag)) of a
leak situation need not be reported((-)), but at a minimum
will include the following:

(a) Date ((detected;-time-reported;-time-dispatched-time
investigatedand-by-whem-)) and time detected, date and
time reported, date and time and name of employees
dispatched, and the date and time the leak was investigated;

(b) Date and time the leak was reevaluated before
repair, and ((by-whes:)) the name of the employee involved;

(c) Date ((repaired;)) and time of repair, when a Grade
1 leak is involved, and ((by—whem-)) the name of the
employee in charge of the repair;

(d) Date and time the leak was rechecked after repair
and ((by-whem:)) the employee involved;

(e) If leak was reportable ((Jeak)) to_an environmental

agency, date and time ((ef-telephone)) report made to
regulatory authority and ((by—whem:)) name of reporting

employee;

(f) Location of leak((-)) (sufficiently described to allow
ready location by other competent personnel((:)));

(g) Leak grade((:));

(h) Line use((=)) (distribution, transmission, etc.);

(i) Method of leak detection((:)) (if reported by outside
party, list name and address((=)));

(§) Part of system where leak occurred(( )) (main,
service, etc.);

(k) Part of system which leaked((-)) (pipe, valve,
fitting, compressor or regulator station, etc.);

(1) Material which leaked((z)) (steel, plastic, cast iron,
etc.);

(m) Origin of leak((z));

(n) Pipe description((-));

(0) Type repair((:));

(p) Leak cause(());

(q) Date pipe installed (if known)((:));

(r) Whether under cathodic protection((2—¥es—Ne:));
and
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(s) Magnitude of CGI readings at appropriate locations
which are a part of the classification procedures contained in
Table 1 of WAC 480-93-186 [codified as WAC 480-93-
18601].

The.data to be recorded on leaks which have been
appropriately ((graded)) classified as "Grade 3" may be at
the company’s discretion, but must include, ((as)) at a
minimum, information necessary to allow for proper follow-
up action to be accomplished.

((@))) (3) Self audits. In order that the effectiveness of
the leak repair program may be evaluated, the following self
audits shall be performed by ((eaeh)) every gas company:

(a) Repair scheduling - assure that repairs are made
within the time specified((=));

(b) Repair effectiveness - assure that leak repairs are
effective((z));_and

(c) Check adequacy of records.

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order R-105, filed
5/18/77)

WAC 480-93-188 Gas leak surveys. (1) Types of gas
leak surveys and test methods. ((Leak—surveys—and-test

:)) Every gas company shall
have a leak control program, which shall be determined by
the nature of the gas company’s system and by existing
physical and operating conditions, and which must meet the
following minimum requirements. During a gas leak survey,
a gas detection instrument shall be conducted over all mains
and services, including the testing of the atmosphere in gas,
electric, telephone, sewer, water, and other underground
structures; at cracks in paving, and in wall-to-wall paved
areas, the cracks in sidewalks; at building walls; and at other
opportune locations for discovering gas leaks.

(2) Maintenance and calibration of instruments. All
instruments used in leak detection and evaluation shall be
maintained, calibrated, and operated in accordance with the
latest applicable manufacturers’ specifications, methods, and
procedures unless alternative specifications, methods, and
procedures have been approved by an appropriate
governmental agency.

(3) Frequency of surveys in designated areas. Gas
leakage surveys shall be conducted according to the
following specified frequencies:

(a) Business areas - at ((least-annually:)) intervals not
exceeding fifteen months, but at least once each calendar
year;

(b) Residential areas - ((atleast-every)) as frequently as
necessary, but at intervals not exceeding five years((=));

(c) Buildings of public assembly - at ((least-anpualy:))

intervals not exceeding fifteen months, but at least once each
calendar year;

Permanent

Washington State Register, Issue 92-17

(d) Special surveys ((er-abnermal-areas)) - as required;
and

(e) Where the gas system has cast iron, wrought iron, or

ductile iron, or noncathodically protected bare steel,
galvanized steel, or coated steel pipe - at intervals not
exceeding eight months, but at least twice each calendar
year.

(4) Business areas and buildings of public assembly.
Leakage surveys of business areas and public buildings shall
be conducted on the following basis:

(a) All business structures and buildings of public
assembly within 100 feet of an active pipeline, whether or
not served with gas, shall be considered for survey((:));

(b) Where gas service lines exist, a survey shall be
conducted at the building wall at the point of entrance, using
a bar hole if necessary((=));

(c) Surveys shall be conducted within all buildings
where leakage has been detected at the outside wall at all
points where escaping gas could be expected to penetrate
into and accumulate inside the building((:));_and

(d) Service piping, riser piping and meter(s) shall be
checked with soap solution or by use of a gas ((detecter))
detection instrument.

(5) Special surveys. Special leakage surveys shall be
conducted in the following circumstances:

(a) Prior to paving or resurfacing, following street
alterations or repairs, where gas facilities are under the area
to be paved, and where there is a substantial probability that
damage could have occurred to the gas facilities, an
appropriate gas survey, including manholes and other street
openings, shall be made(());

(b) In areas of sewer, water, or other substructure
construction adjacent to underground gas facilities, where
there is a substantial probability that damage could have
occurred to the gas facilities, an appropriate gas detection
survey shall be made following the completion of installation
but prior to paving((:));

(c) Unstable soil areas where active gas lines could be
affected((=));

(d) Special surveys shall be made annually of places of
public congregation when an active gas service line serves
the building or where active gas service lines or mains are
located with such close proximity as to present a possible
hazard should leakage occur, for example((:

H-Churches:

2)-Schoels:

3))),_churches; schools; and hospitals((=));

(e) Special surveys shall be made of abnormal areas.
Special surveys shall be conducted in areas. of unusual
activity, including, but not limited to, foreign construction,
possible ground movement, flooding, earthquake, and
explosions.

(6) Leak survey records. For the most current and
immediately ((previeus)) preceding survey of an area, the
following information shall be maintained:

(a) Description of system and area surveyed((z)) (this
could include maps and((fef)) leak survey logs((s)));

(b) Survey results((=));

(c) Survey method((>));

(d) Names of those making survey((z));

(e) Survey dates((-)); and
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(f) In addition to the above, the following records shall
be kept for pressure drop test:

(i) The ((eperator’s—name;-the-pame-of the-operator’s))
name of the gas company, the name of the gas company
employee responsible for making the test, and the name of
any test company used((=));

(ii) Test medium used((s));

(iii) Test pressure((:));

(iv) Test duration((=));

(v) Pressure recording charts, or other record of pressure
readings((-)); and

(vi) Test results.

(7) Self audits. In order that the effectiveness of the
leak detection and repair program may be evaluated, the
following self audits shall be performed ((periedically)) as
frequently as necessary, but at intervals not exceeding three
years:

(a) Leak survey schedule - assure that it is
commensurate with the Minimum Federal Safety Standards
for gas lines, Subpart M-Maintenance, and the general
condition of the pipeline system as required by other
applicable regulations((=));

(b) Survey effectiveness - evaluate survey results to
assure that a consistent evaluation of leaks is being made
throughout the system((z)); and

(c) Check adequacy of records.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-190 Being aware of construction work
near ((eempany)) gas company facilities. ((A-definite
}) All gas companies_shall
subscribe to the available "one call locating service” in every
area their facilities are located. Every gas company shall
establish procedures for obtaining prompt notice and full
information concerning the commencement and progress of
all construction work in areas in close proximity to
((pipelines;-mains-or)) gathering lines, mains, service lines,
transmission lines, and other gas facilities. The object of
such a program will be to lessen the probability of incurring
damage to the company’s underground facilities.

AMENDATORY SECTION (Amending Order R-28, filed
7N5/11)

WAC 480-93-200 ((Reporting—aeeidents)) Reports
associated with gas company facilities and operations. (1)
((Eaeh)) Every gas company shall give prompt telephonic
notice to the commission, within six_hours of occurrence, of
every accident ((ef)), incident, or hazardous condition,

arising out of its ((faeilities-employed-in-the-transmission;
supplys-storage-distribution-orcompany-use-of gas))

operations which:
(a) Results in a fatality or personal injury requiring

hospitalization; ((ef))

(b) Results in damage to the property of the company
and others of a combined total exceeding (($1:000)) five
thousand dollars (automobile collisions and other equipment
accidents not involving gas or gas handling equipment need
not be reported under this rule); ((ef))

WSR 92-16-100

(c) ((Reguires-the-takingofanysegmentofa
SN or distributi v pineli c

¢e))) Is significant, in the judgment of the company,
even though it does not meet the criteria of ((subparagraphs))
(a) ((threugh<d))) and (b) of this subsection;

(d) Results in the taking of a high pressure supply or
transmission pipeline or a major distribution supply pipeline
out of service or lowering its pressure fifty percent or more
below its normal operating pressure; or

(e) Results in the news media reporting the occurrence,
even though it does not meet the criteria of (a) through (d)
of this subsection.

(2) Such reports shall be verified in detail in writing if
not so reported initially and shall include at least the
following:

(a) Name(s) and address(es) of any person or persons
injured or killed or whose property was damaged; ((and))

(b) The extent of such injuries and((*ef)) damage;
((and))

(c) A description of the accident ((er)), incident, or
hazardous condition to include date, time, and place;

(d) A description of the gas facilities implicated in the
accident, incident, or hazardous condition and the system
operating pressure at that time, and the maximum operating
pressure of the facilities implicated;

(e) The date and time the gas facility was made safe;

(f) The date, time, and type of any temporary or
permanent repair made; and

(2) A report shall be available to the commission within
three months, upon request, of the failure analysis of any
accident, incident, or hazardous condition which was due to
construction or material failure.

Routine or planned maintenance and operational
activities of the company which result in company controlled
plant and equipment shut downs, reduction in system
pressures except as noted above, flaring or venting of gas,
((taking-a-segment-of pipeline-out-of-service)) and normal
leak repairs are not to be considered reportable items under
this ((mle)) section.

((Reference-CER-49Part 191 (OPS-Leak-Repeorting

(3) Every gas company ((ma).l)) shall file ((the-eriginal
and-ene)) a copy of ((eaeh)) every required RSPA F-7100.1-

1 and F—7100 2-1 leak report with the ((mwhieh—w-m

reporting-to-OPS-is-required)) commission. Names and
((phene)) telephone numbers of (WHTE)) commission

personnel authorized to take telephonic leak reports will be
furnished and kept current under a separate letter to ((each))
every company.
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((Bvery)) (4) All gas ((company-operating-such-systesm
in-this-state)) companies shall file with ((this)) the

commission, and with appropriate officials of all
municipalities within which such gas ((pipelines—are-located))
companies have facilities, the names, addresses, and
telephone numbers of responsible officials of such gas
companies who may be contacted in the event of an
emergency. In the event of any changes in_gas company
personnel, immediate notification thereof shall be given to
((this)) the commission and ((sueh)) municipalities.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-210 Interruptions toservice.
Interruptions to the service furnished by any gas ((pipeline
or-main-affectinga-whelesale)) company to an_industrial
customer, a_ master meter customer, or ((25)) twenty-five or
more ((distribater)) distribution customers, or the failure of
any ((majef—eq‘m-pmem—ehefeef)) gas facnlme shall be
((premptly)) reported to the commission within six hours.
When service has been restored, a written report shall be
submitted promptly to the commission detailing the cause of
the interruption or failure and steps taken to prevent any
recurrence.

This requirement shall not apply to interruptions to
service made by gas companies in accordance with the
provisions of contracts between such companies and their
customers or other planned interruptions carried out in
conjunction with normal operational and maintenance
requirements of the company.

AMENDATORY SECTION (Amending Order R-28, filed
7/15/71)

WAC 480-93-230 Modification/waivers. If ((inthe
epinion-of-the)) a gas company ((itis-determined))
determines that an undue hardship or an unsafe condition
may result from the application of any rule ((herein
p;ese—n—bed—beeause—ef—speei-a-l—fae&s)) in this chapter,
application may be made to the commission to deviate from
the ((erder)) rule. ((Eaech)) Every request for a deviation
shall be accompamed by ((a)) full and complete Justlﬁcatlon

for such requested deviation((-—tegetherwith-a-proposed
alternate-rule-which-will-be-applicable-to-the—conditions

)). The petitioning company shall
describe how it will meet the requirements of this chapter in
the absence of the waived rule, which may include proposed
amendments to this chapter. Requests for waiver will be

((reduced-te—writing)) written, properly documented, and
submitted to the commnssxon ((m—sa-ﬁﬁeiem—&me—{e—al-}ew—a

)). A _gas company shall
concurrently submit to the commission all petitions for
waiver of any gas safety rule filed with the federal
government or other governmental authority.
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WSR 92-17-002
PERMANENT RULES
HORSE RACING COMMISSION
[Filed August 5, 1992, 3:38 p.m.}

Date of Adoption: August 3, 1992.

Purpose: WAC 260-13-100, amend management
disclosure; WAC 260-13-175, defines term applicant; WAC
260-13-370, amends filing new application fee; WAC 260-
13-390, allows changes in filed application for new racing
facility; WAC 260-13-400, revises filing deadline; and WAC
260-88-010, institutes refundable appeal deposit and with
prior approval, to submit appeal in writing.

Citation of Existing Rules Affected by this Order:
Amending chapters 260-13 and 260-88 WAC.

Statutory Authority for Adoption: RCW 67.16.040.

Pursuant to notice filed as WSR 92-13-087 (WAC 260-
13-175), 92-13-088 (WAC 260-13-100, 260-13-370, 260-13-
390, and 260-13-400), and 92-13-089 (WAC 260-88-010) on
June 16, 1992.

Effective Date of Rule: Thirty-one days after filing.

August 4, 1992
Will Bachofner
Executive Secretary

AMENDATORY SECTION (Amending Order 86-03, § 260-
13-100, filed 6/16/86)

WAC 260-13-100 Disclosure of management. An
applicant for a Class A license must disclose with regard to
the development, ownership, and operation of its parimutuel
horse racing facility:

(1) A description of the applicant’s management plan,
with budget and identification of management personnel by
function, job descriptions, and qualifications for each
management position, and a copy of the organization chart;

(2) Management personnel to the extent known with
respect to each:

(a) Legal name, aliases, and previous names;

(b) Current residence and business addresses and
telephone numbers;

(c) Qualifications and experience in the following areas:

(i) General business;

(ii) Real estate development;

(iii) Construction;

(iv) Marketing, promotion, and advertising;

(v) Finance and accounting;

(vi) Horse racing;

(vii) Parimutuel betting;

(viii) Security; and

(ix) Human and animal health and safety; and

(d) Description of the terms and conditions of
employment and a copy of the agreement;

(3) Consultants and other contractors who have provided
or will provide management-related services to applicant to
extent known and with respect to each:

(a) Full name;

(b) Current address and telephone number;

(c) Nature of services;

(d) Qualifications and experience;

(e) Description of terms and conditions of any
contractor’s agreement, and a copy of the agreement;
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(4) Memberships of the applicant, management
personnel, and consultants on horse racing organizations;

(5) Description of the applicant’s security plan,
including:

(a) Number of deployment of security personnel used by
the applicant during a race meeting, security staff levels, and
deployment at other times;

(b) Specific security plans for perimeter, stabling
facilities, parimutuel betting facilities, purses and cash room;

(c) Specific plans to discover persons at the horse racing
facility who have been convicted of a felony, had a license
suspended, revoked, or denied by the commission or by the
horse racing authority of another jurisdiction or are a threat
to the integrity of a racing in Washington;

(d) Description of video monitoring equipment and its
use;

(e) Whether the applicant will be a member of the
Thoroughbred Racing Protective Bureau or other security
organization; and

(f) Coordination of security with law enforcement
agencies;

(6) Description of the applicant’s plans for human and
animal health and safety, including emergencies;

(7) Description of the applicant’s marketing, promotion,
and advertising plans;

(8) A description of the applicant’s plan for concessions,
including whether the licensee will operate concessions and,
if not, who will, to the extent known;

(9) A description of-training of the applicant’s
‘personnel; and

(10) A description of plans for compliance with all laws
pertaining to discrimination, equal employment, and
affirmative action; policies regarding recruitment, use, and
advancement of minorities; policies with respect to minority
contracting; a copy of equal employment opportunity
statement and policy of the applicant dated and signed by
chief executive officer; and a copy of affirmative action
policy and procedures dated and signed; and identification of
the affirmative action officer, including name, title, address,
and telephone number.; and

(11) A description of the applicant’s plan for conduct of
horse racing, including types of racing, number of days,
weeks, specific dates, number of races per day, time of day,
and special events;

(12) A description of the applicant’s plan for purses,
including total purses, formula, minimum, stakes races, and
purse handling procedures;

(13) A description of the applicant’s plan for parimutuel
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NEW SECTION

WAC 260-13-175 Definition of "applicant”. In all
rules relating to applications of Class B licenses the term
"Applicant” shall mean lessee. As used in WAC 260-13-
180; 260-13-200; 260-13-210; 260-13-230; 260-13-240; 260-
13-320; 260-13-330; 260-13-350; 260-13-360; and 260-13-
440, for all new track facilities constructed after January 1,
1991, the term "Applicant” shall mean both lessee and
lessor.

AMENDATORY SECTION (Amending Order 86-03, § 260-
13-370, filed 6/16/86)

WAC 260-13-370 Investigation fee for Class A and
B licenses. An applicant for a Class A or B license must
submit to the commission’s designee at the time of
application a certified check or bank draft to the order of the
state of Washington in the amount of twenty—five fifty
thousand dollars to cover the costs of the investigation
mandated by these rules. Upon completion of the
investigation, the commission must refund promptly to the

applicant any amount by which the twenty—five fifty
thousand dollars exceeds the actual costs of investigation. If

costs of the investigation at any time exceed twenty-five fifty
thousand dollars, the applicant must remit the amount of the
difference by certified check or bank draft within ten days
after receipt of a bill from the commission. Should an
applicant fail to pay additional amounts when billed, the
commission shall suspend all further action or investigation
on the application until receipt of all monies due and owing.
The commission may, at it’s discretion require an additional
amount by way of deposit if necessary to complete it’s
investigation. An individual or other entity applying for
Class A and B licenses simultaneously must submit only one
twenty-five fifty thousand dollar investigation fee.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 86-03, § 260-
13-390, filed 6/16/86)

WAC 260-13-390 Changes in Class A and B license
applications, The commission fust-net may only consider
a substantive amendment to a Class A or B license
application after its submission- if such amendment is made
at the direction of the commission and/or is deemed by the
commission to be in the best interests of the racing industry.

betting, including, number of line divisions, windows, selling
machines and clerks; use or duties of each; and accounting
procedures, including_its proposed system of internal audit
and supervisory controls.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 86-03, § 260-
13-400, filed 6/16/86)

WAC 260-13-400 Deadlines for submission of Class
A and B license applications. Deadlines for submission of
a Class A or B license appllcatlon st may be spec1ﬁed by
the commission. ;

at—-least—feuf—memhs—ef—revie%
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Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 82-03, § 260-
88-010, filed 4/9/82; Rules of racing, § 383, filed 4/21/61)

WAC 260-88-010 Appeal to the commission. (1)
Any person against whom a ruling is made by the stewards
may appeal the ruling to the commission.

(2) Such appeal must be made in writing at the office of
the commission within five days of the date of the stewards’
ruling.

(3) The appeal shall be signed by the person making it
and must set for the alleged errors in the stewards’ ruling.

(4) The appeal shall be accompanied by an appearance

Washington State Register, Issue 92-17

Citation of Existing Rules Affected by this Order:
Amending WAC 388-86-09601 Podiatric services, 388-99-
060 Scope of care for medically needy, and 388-100-035
Scope of care for medically indigent.

Statutory Authority for Adoption: RCW 74.08.090.

Pursuant to notice filed as WSR 92-14-079 on June 29,
1992.

Effective Date of Rule: Thirty-one days after filing.

August 6, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3320, filed

deposit in the amount of $100.00. At the time and place
scheduled for the hearing before the commission, and at such
time as the appellant appears for the hearing, the deposit
shall be refunded. Should the appellant fail to appear for the
hearing without a showing of good cause, the deposit shall
be forfeited.

) (5) Any person bringing an appeal will be heard in
person or by counsel. A person bringing an appeal may
submit his or_her case entirely in writing-, provided this is
specified at the time of the filing of the appeal with the
commission and this procedure is given written approval by
the commission.

65 (6) All communications to the commission with
respect to an appeal must be in writing, and all papers filed
with the commission shall be the property of the
commission.

€6) (7) An appeal from a decision of a racing official to
the commission shall not affect such decision until the
appeal has been acted upon by the commission, unless
otherwise ordered by the commission or by a court of
competent jurisdiction. Upon a showing of good cause, the
commission may stay the effect of any ruling of the stewards
pending commission review of the ruling. The granting of
such a stay shall carry no presumption as to the validity of
the stewards’ ruling. The commission may lift such a stay
pending appeal if appropriate.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

WSR 92-17-005
PERMANENT RULES
_ DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Order 3435—Filed August 6, 1992, 1:03 p.m.]

Date of Adoption: August 6, 1992.

Purpose: Effective July 1, 1992, these amendments
reinstate podiatric services as a covered medical service for
adults and children under the medical care programs.

Permanent

1/21/92, effective 2/21/92)

WAC 388-86-09601 Podiatric services. (1) The
department shall ((pay-for-pediatricservices—for-arecipient
honl pientic
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te)-Such-care-has-received-prior-approval-of the-medieal
director-or-designee)) provide medically necessary podiatric

services provided by a podiatrist, when the services are:

(a) Within the scope of the podiatrist’s practice;

(b) Included in the department’s scope of covered
podiatric services; and

(c) Not excluded under subsection (3) of this section.

(2) For the purposes of this section:

(a) A podiatric service means the diagnosis and the
medical, surgical, mechanical, manipulative, and electrical
treatments of ailments of the foot; and

(b) A podiatrist is a podiatric physician and surgeon of
the foot licensed as required under chapter 18.22 RCW.

(3) The department shall exclude from the scope of
covered services treatment of:

(a) Routine foot care that includes, but not limited to,
medically unnecessary mycotic disease removal of corns,
warts, or calluses, trimming of nails and other hygienic and
preventive care; and

(b) Asymptomatic flat feet.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2580, filed
12/31/87)

WAC 388-99-060 Scope of care for medically needy.
(1) The medical coverage under the limited casualty-
medically needy program shall include:

(a) Blood administration and processing;

(b) Case management services;

{(c) Dental services;

(d) Dentures;

(e) Early and periodic screening((3)), dlagn051s and
treatment (EPSDT) services;

(f) Enteral/parenteral nutrition;

(g) Eyeglasses;

(h) Family planning clinic services;

(i) Home health services;

(i) Inpatient hospital services;

(k) Intermediate care facility services for the mentally
retarded;

(1) Laboratory and x-ray services;

(m) Nursing facility services;

(n) Outpatient hospital ((ardrural-health-cliniec
services));

(o) Oxygen and respiratory therapy;

(p) Physical medicine and rehabilitation services;

(q) Physician, ARNP, and clinic services;

(r) Podiatric services;

(s) Prescribed drugs; ((dentures;))

_Q)_Prosthetic devices; ((eyeg%asses—;—sk—med—nafsi-ng
facili . . 1 facili .
mm;e&ate—eare—faelk&y—semees—feHhe—memaﬂy—fe&aféed—
home-health-services—laboratory-andxfay-services:-and))

(u) Rural health services; and

[(13]
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(v) Medically necessary transportation.

(2) Conditions and limitations in chapter 388-86 WAC
shall apply to the limited casualty-medically needy program.

(3) A request for an exception to policy shall require a
review by the ((divisionof)) medical assistance

administration.

AMENDATORY SECTION (Amending Order 3233, filed
8/20/91, effective 9/20/91)

WAC 388-100-035 Scope of care for medically
indigent. (1) The coverage under the limited casualty
program-medically indigent shall be available to an eligible
person for treatment of emergency medical conditions only.
Services available are limited to the following:

(a) Rural health clinic services;

(b) Physical medicine and rehabilitation services;

(c) Physician and clinic services;

(d) Prescribed drugs;

(e) Dentures;

(f) Prosthetic devices;

(g) Eyeglasses;

(h) Nursing facilities, and intermediate care facilities for
the mentally retarded;

(i) Home health services;

(j) Laboratory and x-ray services; ((and))

(k) Podiatric services; and

(1) Medically necessary transportation. '

(2) The department shall not pay until the ((resipient))

client has medical expenses equal to the total of the

emergency medical expense requirement of one thousand
five hundred dollars and the spenddown, if any.

(3) The emergency medical expense requirement in
WAC 388-100-030 does not apply for treatment under the
Involuntary Treatment Act (ITA). When any other medical
need is identified for ((reeipients)) clients undergoing
treatment under the ITA the emergency medical expense
requirement shall apply to the services other than ITA.

(4) When an applicant indicates that an urgent undefined
medical illness exists, the department shall:

(a) Regard the condition as an emergency medical
condition;

(b) Allow one office visit for diagnosis, provided all
financial eligibility criteria are met; and

(c) Allow treatment only when the condition meets the
criteria for an emergency medical condition.

(5) For other conditions and limitations under which the
department may provide these services refer to appropriate
service in chapter 388-86 WAC.

(6) The department shall not provide a client out-of-state
care except in the designated bordering cities.

WSR 92-17-006
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Order 3433—Filed August 6, 1992, 1:06 p.m.}

Date of Adoption: August 6, 1992,

Permanent
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Purpose: SHB 2983 requires the department to
implement a community work experience program for GAU
clients tending to be marginally employable and not likely to
qualify for SSI. The program is on a pilot basis in King,
Pierce, and Spokane counties and targets clients who
received GAU for 12 months. Pilots provide opportunities
for highly supervised noncompetitive employment, to
develop ability to perform gainful employment, and to
provide information for state legislature on characteristics of
long-term GAU population.

Citation of Existing Rules Affected by this Order: New
sections WAC 388-37-330 GAU CWEP—Exemptions, 388-
37-340 GAU CWEP—Placements, 388-37-350 GAU
CWEP—Placement agencies, 388-37-360 GAU CWEP—
Scope of services, 388-37-370 GAU CWEP—Good cause
for refusal or failure to participate, 388-37-380 GAU
CWEP—Sanctions for refusal or failure to participate, 388-
37-300 GAU CWEP—Purpose, 388-37-310 GAU CWEP—
Definitions, and 388-37-320 GAU CWEP—Participation
requirement.

Statutory Authority for Adoption: SHB 2983, 52nd
Legislature, 1992 regular session.

Pursuant to notice filed as WSR 92-14-094 on June 30,
1992,

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-37-330 (2)(a) language is amended.
This amendment ensures that exemptions from GAU CWEP
participation are consistent with the statutory language in
SHB 2983.

Effective Date of Rule: Thirty-one days after filing.

August 6, 1992
Leslie F. James, Director
Administrative Services

Chapter 388-37 WAC
COMMUNITY WORK EXPERIENCE PROGRAM
FOR GENERAL ASSISTANCE UNEMPLOYABLE

CLIENTS

NEW _SECTION

WAC 388-37-300 GAU CWEP—Purpose. (1) The
purpose of the General Assistance Unemployable
Community Work Experience Program (GAU CWEP) is to
provide:

(a) Opportunities for highly supervised noncompetitive
employment and to develop the ability to perform gainful
employment consistent with the vocational assessment; and
may include methods for removing barriers to employment;
and

(b) Information on the characteristics of the long term
GAU population.

(2) The department shall operate GAU CWEP as a pilot
project in King, Pierce, and Spokane counties for a period of
twelve months. The pilot shall run from July 1, 1992
through June 30, 1993.

NEW SECTION

WAC 388-37-310 GAU CWEP—Definitions. (1)
"Placement agency" means the public or nonprofit private
hosting agency where the work experience is performed.

Permanent [14]

(2) "Referral agency” means the agency designated by
the department that develops the work sites, facilitates
referrals, and places the recipient in a work experience
setting at the placement agency. The department may act as
the referral agency or may contract with other agencies to
act as the referral agency.

NEW SECTION

WAC 388-37-320 GAU CWEP—Participation
requirement. (1) Effective with the implementation of this
project, the department shall require general assistance
unemployable recipients residing in King, Pierce or Spokane
counties to participate in GAU CWEP unless the recipient;

(a) Has good cause for refusal or failure to participate;
or

(b) Is exempt. -

(2) Failure of a nonexempt recipient to participate in
any CWEP activities without good cause shall subject the
recipient to the sanction process in WAC 388-37-380.

(3) The department shall advise the recipient of GAU
CWEP requirements and of the recipient’s rights and
responsibilities under the program.

NEW SECTION

WAC 388-37-330 GAU CWEP—Exemptions. (1)
The department shall exempt the following GAU recipients
from participation in GAU CWEP:

(a) Recipients expected to meet federal disability
standards for the supplemental security income program;

(b) Persons not currently receiving GAU;

(¢) Recipients who transfer out of the project CSO
catchment areas.

(2) Following the client interview/assessment, the
department shall exempt the following from further GAU
CWERP participation:

(a) Recipients whom the department judges are
physically and/or mentally unable to perform or benefit from
highly supervised, non-competitive work;

(b) Recipients who are currently employed in sheltered
or trial employment;

(c) Recipients who are actively participating in a
Division of Vocational Rehabilitation (DVR) or other CSO
approved rehabilitation plan;

(d) Recipients who are participating in a required
treatment plan that precludes participation in CWEP;

(e) Recipients with a medical condition at a severity
level 5; and

(f) Recipients whose incapacity is clearly expected to
end prior to the completion of the work experience activity.

NEW SECTION

WAC 388-37-340 GAU CWEP—Placements. (1)
The department’s first priority for placements shall be
recipients who have received general assistance for twelve
months or longer. The department may choose other GAU
clients to participate:

(a) After the first priority group has been substantially
served; and

(b) If the assessment of the client’s ability indicates the
client will likely benefit from CWEP.
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(2) Before placing a client’s, the referral agency shall:

(a) Conduct an assessment of the client abilities and
determine any work-related limitation caused by the client’s
incapacity; and

(b) Develop an individualized employability plan with
the recipient.

(3) The referral agencies shall refer recipients for
placement only when the work experience is:

(a) Within the recipient’s capabilities in light of their
incapacity and not detrimental to their health or wellbeing;

(b) Performed under the auspices of a public or
nonprofit private hosting agency deemed appropriate based
on the recipient’s assessment; and

(c) Provided in a highly supervised noncompetitive
situation.

(4) The referral agency shall ensure that the maximum
hours of client participation shall not exceed eighty hours per
month and that total participation shall not be for more than
six months.

(5) The referral agency shall advise the placement
agency of any work-related limitation caused by the
recipient’s incapacity.

(6) Before placement in a work experience setting,
recipients shall be enrolled in Labor and Industries coverage
or the equivalent.

(7) The referral agency shall report such information as
may be required by the department.

NEW SECTION

WAC 388-37-350 GAU CWEP—Placement agencies.
(1) The placement agency shall be responsible for orienting,
training, and supervising the recipient.

(2) If the placement agency determines that the general
assistance recipient is incapable of performing the assigned
community work experience, the placement agency shall so
notify the referral agency. In such cases, the recipient shall
be evaluated for their fitness to continue in the program
before being re-assigned to another placement.

(3) The placement agency shall report such information
as may be required by the department.

NEW SECTION

WAC 388-37-360 GAU CWEP—Scope of services.
(1) Recipients determined appropriate for GAU CWEP shall
qualify for:

(a) Extended incapacity review period when in a work
experience activity, unless the incapacity is clearly expected
to end prior to the completion of the work experience
activity;

(b) Assistance from the referral agency in identifying
and removing immediate barriers to work experience
participation;

(c) Subject to departmental approval, support services to
overcome immediate short-term employment-related barriers
preventing successful participation in or completion of the
work experience to a maximum of five hundred dollars per
recipient;

(d) Reimbursements for travel expenses and meals, not
to exceed ten dollars per full day of participation in work
experience activities; and

WSR 92-17-006

(e) Ongoing case management and social services
support from the referral agency, designed to maintain
coordinated services delivery and satisfactory client
participation in the project.

(2) The department shall treat payments made under this
section as exempt when determining need or payment
amounts for general assistance.

NEW SECTION

WAC 388-37-370 GAU CWEP—Good cause for
refusal or failure to participate. (1) The department shall
be responsible for determining good cause for refusal or
failure to participate in CWEP activities.

(2) In determining good cause, the department shall:

(a) Determine if the person should be exempt from
GAU CWERP participation;

(b) Determine if the person intentionally refused or
failed to participate in CWEP;

(c) Document efforts to resolve the issues before a fair
hearing; and

(d) Review the case record to determine:

(i) Potential causes for refusal or failure to meet
program requirements; and

(ii) Whether the person may have had good cause for
nonparticipation.

(3) Good cause shall include, but not be limited to:

(a) Nonreceipt of participation requirements or a notice
of appointment with program staff; '

(b) The person’s physical, mental, or emotional inability
to perform the required activity;

(c) The nature of the required activity or placement is
hazardous to the participant;

(d) A person’s refusal to accept major medical
treatment, for example major surgery, needed for
employability as required under WAC 388-37-037(5);

(e) Work involves conditions in violation of applicable
health or safety standards;

(f) A breakdown in transportation arrangements, with no
readily accessible alternate transportation;

(g) Inclement weather preventing a person, and others
similarly situated, from traveling to or participating in the
prescribed activity or placement;

(h) The employer is discriminating in terms of age, sex,
race, color, religion, national or ethnic origin. physical or
mental handicap, political affiliation, or marital status;

(i) Work experience hours or nature of work experience
interfere with the participant’s religious observances,
convictions, or beliefs as a member of a bona fide religious
organization; or

(§) The person’s court-ordered appearance or temporary
incarceration.

(4 If good cause is established and/or if the problem
causing the non-compliance has been resolved, the person
shall be so notified in writing and when appropriate that the
person can resume participation without further action.

NEW SECTION

WAC 388-37-380 GAU CWEP—Sanctions for
refusal or failure to participate. (1) When a general
assistance recipient required to participate in CWEP refuses
or fails to participate without good cause, the department
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shall terminate assistance until the person agrees to
participate subject to the maximum periods of ineligibility
after reapplication:

(a) First refusal - one week;

(b) Second refusal within six months - one month;

(c) Third and subsequent refusals within one year - two
months.

(2) Failure to participate may be a consistent pattern of
noncooperation in CWEP and includes, but is not limited to:

(a) Failure to meet the requirements for orientation,
assessment, and employability development planning;

(b) Not appearing for appointments with CWEP stafTf,
the referral agency, or the placement agency;

(c) Not appearing for appointments with other than
CWERP staff when referred for employment-related activity,
including social services; or

(d) Not accepting or continuing any required CWEP
activity or placement.

(3) During the sanction period, the department shall not
take into account the person’s needs in determining need for
an incapacitated spouse and the amount of the assistance
payment.

(4) If a sanction is applied to one incapacitated spouse,
the department may continue to make payments to the other
incapacitated spouse.

WSR 92-17-007
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Institutions)

[Order 3434—Filed August 6, 1992, 1:08 p.m.]

Date of Adoption: August 6, 1992,

Purpose: The purpose of this rule revision is to revise
the schedule of charges for the state-operated mental health
facilities. The charges are based on the cost of operations.
Costs rise due to increases authorized by the legislature and
due to inflation. Increased rates result in additional revenue
to the state to cover the rise in costs of operations. The
legislature has authorized increases in health insurance
premiums, comparable worth salary adjustments, and
employee salaries for the period of July 1, 1992, through
June 30, 1993.

Citation of Existing Rules Affected by this Order:
Amending WAC 275-16-030.

Statutory Authority for Adoption: RCW 43.20B.325.

Pursuant to notice filed as WSR 92-14-077 on June 29,
1992.

Effective Date of Rule: Thirty-one days after filing.

August 6, 1992
Leslie F. James, Director
Administrative Services

AMENDATORY SECTION (Amending Order 3376, filed
4/21/92, effective 5/22/92)

WAC 275-16-030 Schedule of charges. Under RCW
43.20B.325, the department shall base hospitalization charges
for patients in state hospitals on the actual operating costs of
such hospitals. The department shall require patient’s

Permanent

Washington State Register, Issue 92-17

hospitalization charges due and payable on or before the
tenth day of each calendar month for services rendered to
department patients during the preceding month, based upon
the following schedule:

(1) COSTING AND BILLING RATES

Child

Study

and
Western Treat- Eastern
State ment State
Hospital Center Hospital

(a) INPATIENT SERVICES -

Hospital Costs Per Day  $272.50 ((320-:00—265-75))
, 341.00 280.00
Physician Costs ¥ ((3556)) *
14.50

*The department bill the client for physician costs on a
fee—service basis.

(b) OUTPATIENT SERVICES -

Per diem
Outpatient — — —
Day ((Gare)) Treatment
Per Day — ((8648) —
79.44
Per Hour — ((-1—1-50)) —
13.24

(c) ANCILLARY SERVICES -
Per relative value unit!/

Radiology (494+——4H—7370))
12.11  12.11 12, 55
Pathology (42 42 31))
1.13 1.13 .46
Medical Clinics ((4—89———1—89——&66))
4.53 4.53 9.00
Electroencephalogram (93 93 m))
2.17 2.17
Electrocardiogram ((48——1-8—52))
39 39 81
Physical Therapy (574—574—1291))
10.66 10.66 15.14
Occupational Therapy — — ((28-61)
27.04
Speech Therapy — — (@3
25.36
Dental ((M))
43.55 4355 44.83
Podiatry ((4—28—1—23——-1-99))
= = 130
(d) RESIDENTIAL SERVICES -
Pals  Portal
Costs Per Day ((33:22—83.79))
148.12 94.35

(2) The department shall purchase services required by
the patient, not provided by hospital staff, from private
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sources and the patient shall be charged actual cost of
services.

}/California Medical Association. Relative Value
Studies. Fifth edition. San Francisco: 693 Sutter
Publication, Inc., 1969, 135 pp.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 92-17-017
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed August 7, 1992, 11:22 a.m.]

Date of Adoption: August 7, 1992.

Purpose: To provide standards and certification for
vendors of organic food.

Statutory Authority for Adoption: Chapter 15.86 RCW.

Pursuant to notice filed as WSR 92-13-099 on June 17,
1992.

Changes Other than Editing from Proposed to Adopted
Version: Language is added that requires retailers to
maintain records for only 6 months rather than the two years
required by other vendors. Language is added to exempt
retailers from required inspections in WAC 16-166-060.

Effective Date of Rule: Thirty-one days after filing.

August 7, 1992
C. Alan Pettibone
Director

Chapter 16-166 WAC
STANDARDS AND CERTIFICATION FOR
VENDORS OF ORGANIC FOOD

NEW SECTION

WAC 16-166-010 Purpose. This chapter is
promulgated pursuant to RCW 15.86.060 wherein the
director is authorized to adopt rules for the proper
administration of the Organic Food Products Act and
pursuant to RCW 15.86.070 wherein the director is
authorized to establish a certification program for vendors of
organic food products.

NEW SECTION

WAC 16-166-020 Definitions. As used in this chapter:

(1) "Approved" means any material or practice which
meets the required criteria or standards for use in the
handling of organic agricultural products.

(2) "Department” means the department of agriculture
of the state of Washington.

(3) "Director" means the director of the department of
agriculture or his or her duly authorized representative.

(4) "Handle" means to sell, process, or package
agricultural products.

(5) "Material" means any substance or mixture of
substances that is used in the handling of organic agricultural
products.
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(6) "Person" means any natural person, firm,
partnership, exchange, association, trustee, receiver,
corporation, and any other member, officer, or employee
thereof, or assignee for the benefit of creditors.

(7) "Prohibited" means any material or practice which
is disallowed in the handling of organic agricultural products.

(8) "Sale” means selling, offering for sale, holding for
sale, preparing for sale, trading, bartering, offering a gift as
an inducement for sale of, and advertising for sale in any
media.

(9) "Vendor" means anyone who sells or arranges the
sale of organic food to the consumer or another vendor.

NEW SECTION

WAC 16-166-030 Organic certification of vendors.
(1) All vendors who distribute or sell organic food products
in Washington state must be certified by WSDA or through
a recognized certification agency, except for final retailers of
organic food products. Producers who pack or sell their own
product or entities certified as organic packers or organic
processors are not required to obtain certification under this
chapter.

(2) The vendor seeking certification must complete an
application for certification and submit it with the required
fee to the department of agriculture.

Upon approval of the application by the director and an
inspection finds the applicant in compliance with the
provisions of this chapter, the applicant may be issued an
organic vendor certification.

NEW SECTION

WAC 16-166-040 Standards for vendors. (1)

Identification: All organic food products must be clearly
identified through appropriate labeling on all boxes, bins,
bags, or other containers that contain organic food products
from the time of receiving through the sale to the consumer
or another vendor.

(2) Storage: All organic food products must be stored
so that there is no cross contamination from or confusion
with nonorganic food products.

Insect and rodent control programs must be in place for
organic food product storage areas. Any materials used in
organic food product storage areas must be approved for use
in organic food production under chapter 16-154 WAC or
this chapter.

In areas where entire facilities are periodically
fumigated, the vendor must demonstrate that any fumigants
used will not contaminate organic food products.

Compounds for cleaning storage areas must be used in
a manner that does not contaminate organic food products.

Organic and nonorganic food products may be stored in
the same storage room as long as there is adequate
separation of products and product identification assures no
mixing of products.

Storage techniques may be used to alter storage room
atmosphere regarding nitrogen, oxygen, and carbon dioxide.

(3) Handling of organic food products:

All packaging and products must be free of fungicides,
preservatives, fumigants, and any other materials which are
prohibited for use on organic food products under chapter
16-154 WAC or this chapter.

Permanent
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All water used in handling must be potable and comply
with all local, state, and federal guidelines for potable water.

Cleaning and sanitizing must be done with appropriate
cleansers and sanitizers that will ensure clean and sanitary
facilities and do not leave any residues of cleansers or
sanitizers on the organic food products.

NEW SECTION

WAC 16-166-050 Recordkeeping requirements. (1)
All organic food products must be completely followed by
an audit control system.

Vendors must keep records of products bought and sold
that will enable the department to trace food products from
the farm to the market. Such records must include but are
not limited to, invoices, bills of lading, and grower affidavits
of incoming raw product; repack data and production run
reports; and invoices and bills of lading of products shipped
out. These records must be kept for a minimum of two
years except for final retailers which must keep records for
a minimum of six months. The audit control must be
complete enough so that any product suspected of
contamination can be traced from point of origin to buyer.

(2) Except for applications for organic vendor
certification or lab analysis pertaining to that certification,
the department shall keep confidential any business related
information obtained under this chapter concerning an entity
certified under this chapter or an applicant for such
certification and such information shall be exempt from
public inspection and copying.

NEW SECTION

WAC 16-166-060 Inspections. The director shall
make at least one inspection and any additional inspections
deemed necessary to each vendor and/or vendor facility,
except for final retailers, each year to determine compliance
with this chapter and chapter 15.86 RCW and rules adopted
pursuant to chapter 15.86 RCW. Inspections of vendors with
multiple facilities shall entail at least one inspection at each
facility which handles organic food products and at least one
inspection of the offices of the vendor where records are
kept.

This inspection may entail a survey of required records,
examination of handling and storage areas, and any other
information deemed necessary to the requirements of this
chapter.

NEW SECTION

WAC 16-166-070 Sampling. A representative sample
of products sold by the vendor may be tested for residues of
prohibited materials whenever the director deems it
necessary for certification or maintenance of certification, or
as requested by a vendor.

It shall be the vendor’s responsibility to arrange for and
bear the costs for any testing which is deemed necessary by
the director.
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NEW SECTION

WAC 16-166-080 Decertification. Whenever the
director finds that a vendor who has been certified under this
program has:

(1) Violated the standards for certification which are set
forth in RCW 15.86.030 or any rules adopted under chapter
15.86 RCW,;

(2) Filed an application for certification which is false
or misleading in any particular;

(3) Violated any of the provisions of this chapter; or

(4) Failed to provide records as required by WAC 16-
166-040 or rules adopted under chapter 15.86 RCW,;

The director may issue an order suspending or revoking
that vendor’s certification under this program or he may
issue an order directing the vendor to take other appropriate
action to correct the violation. If appropriate action is taken,
the vendor may be returned to its previous status under the
program.

Any vendor who has received notice that its certification
may be suspended or revoked under this section may apply
for a hearing under the Washington Administrative
Procedure Act, chapter 34.05 RCW.

NEW SECTION

WAC 16-166-090 Fee schedule. (1) The cost per
application shall be based on the following fee schedule.
Gross value shall be calculated based upon the previous
calendar year’s sales of organic food products for which the
vendor sells or arranges the sale. The appropriate fee shall
accompany the application.

FEE SCHEDULE

Gross value of products FEE
sales under $25000 .......... ... ..., $75
25,000 - 50,000 ... ...l 150
50,000 - 75000 ... ... 225
75,000 - 100,000 . ... .............. 300
100,000 - 200000 . ..., 400
200,000 - 300000 . ... ... 500
300,000 - 400,000 .................. 600
400,000 - 500000 ........... ... ..., 700
500,000 - 750,000 . ...... ... ..., 900
750,000 - 1,000,000 ................. 1,000
1,000,000 - 1,250,000 ................. 1,250
1,250,000 - 1,500,000 ................. 1,500
1,500,000 - 2,000,000 -................. 2,000
2,000,000 - 2,500,000 ................. 2,500
2,500,000 - 3,000000 ................. 3,000
3,000,000 - 4000000 ................. 3,500
4,000,000 - 5000000 ................. 4,000
5,000,000 - 6,000,000 ................. 5,000
6,000,000 - 7,000,000 ................. 6,000
7,000,000 - 8,000,000 ................. 7,000
8,000,000 - 9,000,000 ................. 8,000
9,000,000 - 10,000,000 ................. 9,000
over 10,000,000 ................ 10,000

(2) Additional inspections (in addition to two inspections
provided for), if necessary or requested, shall be at the rate
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of $30/hr. plus mileage set at the rate established by the
state office of financial management.

(3) Samples and analysis for prohibited materials, if
required for certification or maintenance of certification by
the director, or requested by the vendor, shall be charged to
the vendor at a rate established by the laboratory services
division of the department of agriculture. If an additional
visit must be arranged to obtain a sample, it shall be at the
rate of $30/hr. plus mileage set at the rate established by the
state office of financial management.

WSR 92-17-018
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed August 7, 1992, 11:24 a.m.]

Date of Adoption: August 7, 1992.
Purpose: To provide standards for the certification of
packers of organic food.
Statutory Authority for Adoption: Chapter 15.86 RCW.
Pursuant to notice filed as WSR 92-13-100 on June 17,
1992.
Effective Date of Rule: Thirty-one days after filing.
August 7, 1992
C. Alan Pettibone
Director

Chapter 16-164 WAC"
STANDARDS FOR THE CERTIFICATION OF
PACKERS OF ORGANIC FOOD

NEW SECTION

WAC 16-164-010 Purpose. This chapteris
promulgated pursuant to RCW 15.86.060 wherein the
director is authorized to adopt rules for the proper
administration of the Organic Food Products Act and
pursuant to RCW 15.86.070 wherein the director is
authorized to establish a certification program for processors
and vendors of organic food products. This chapter provides
standards for the certification of packers of organic food
products.

NEW SECTION

WAC 16-164-020 Definitions. As used in this chapter:

(1) "Approved" means any material or practice which
meets the required criteria or standards for use in the
packing of organic agricultural products.

(2) "Department” means the department of agriculture
of the state of Washington.

(3) "Director” means the director of the department of
agriculture or his or her duly authorized representative.

(4) "Material” means any substance or mixture of
substances that is used in the packing of organic agricultural
products.

(5) "Packing facility” includes but is not limited to any
premises, plant, establishment, facilities and the
appurtenances thereto, in whole or in part, where organic
food products are prepared, handled, packaged, or
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repackaged in any manner for eventual sale or distribution
for eventual sale to the ultimate consumer.

(6) "Person” means any natural person, firm,
partnership, exchange, association, trustee, receiver,
corporation, and any other member, officer, or employee
thereof or assignee for the benefit of creditors.

(7) "Packer" means any person who receives any
organic food product, either through gaining possession or
through providing a service, from a producer or other party
and packages or repackages that food product.

(8) "Prohibited” means any material or practice which
is disallowed in the packing of organic agricultural products.

(9) "Packing” means to wrap, box, or put together raw
or processed organic food in a container, box, or package in
preparation for sale.

NEW SECTION

WAC 16-164-030 Organic certification of packing
facilities. All packers who pack organic food products in
Washington state must be certified by WSDA or through a
recognized certification agency. Producers who pack or sell
their own product are not required to obtain certification
under this chapter. A packer seeking certification must
complete an application for certification and submit it with
the required fee to the department of agriculture.

Upon approval of the application by the director and an
inspection finds the applicant in compliance with the
provisions of this chapter, the applicant may be issued an
organic packer certification.

NEW SECTION

WAC 16-164-040 Standards for packing facilities.
(1) Identification: All organic food products must be clearly
identified at all times with appropriate labeling on all boxes,
bins, bags, or other containers that contain organic food
products.

(2) Storage: All organic food products in a packing
facility must be stored so that there is no cross
contamination from or confusion with nonorganic food
products.

Insect and rodent control programs must be in place for
organic product storage areas. Any materials used in organic
product storage areas must be approved for use in organic
food production under chapter 16-154 WAC or this chapter.

In areas where entire packing facilities are periodically
fumigated, the packer must demonstrate that any fumigants
used will not contaminate organic products.

Compounds for cleaning storage areas must be used in
a manner that does not contaminate organic food products.

Organic and nonorganic food products may be stored in
the same storage room as long as there is adequate
separation of products and product identification assures no
mixing of products.

Storage techniques may be used to alter storage room
atmosphere regarding nitrogen, oxygen, and carbon dioxide.

(3) Packing of organic food products:

All packaging and products must be free of fungicides,
preservatives, fumigants, and any other materials which are
prohibited for use on organic food products under chapter
16-154 WAC or this chapter.
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All water used in packing must be potable and comply
with all local, state, and federal guidelines for potable water.

Cleaning and sanitizing must be done with appropriate
cleansers and sanitizers that will ensure clean and sanitary
facilities and do not leave any residues of cleansers or
sanitizers on the organic food products.

NEW SECTION

WAC 16-164-050 Post harvest materials and practic-
es. (1) Approved materials and practices. The following list
of materials and practices are approved for post-harvest use
for organic food. Some materials have certain restrictions
regarding their use. These restrictions are noted in the list.
All materials must be used with awareness and care for the
environment and in compliance with state and federal laws.

(a) Beneficial insects.

(b) Carbon dioxide gas.

(c) Chlorine dioxide.

(d) Citric acid, naturally derived.

(e) Controlled atmosphere storage.

(f) Ethylene gas: Ethylene gas may be used on bananas
only.

(g) Natural waxes are permitted as long as they do not
contain synthetic additives.

(h) Hydrogen peroxide.

(i) Lignosulfonates for floating tree fruits.

(j) Soap, biodegradable.

(k) Soda ash for floating tree fruits.

(1) Sodium silicate for floating tree fruits.

(2) Prohibited materials and practices. The post-harvest
materials and practices that are prohibited for use in organic
packing includes but is not limited to the following:

(a) Antibiotics.

(b) Artificial preservatives.

(c) Fumigants.

(d) Fungicides.

(e) Irradiation.

(f) Other pesticides not specifically approved for use in
subsection (1) of this section.

NEW SECTION

WAC 16-164-060 Recordkeeping requirements. All
organic food must be completely followed by an audit
control system.

Packers must keep records of products bought and sold
that will enable the department to trace food products from
the farm to the market. Such records must include but are
not limited to, invoices, bills of lading, and grower affidavits
of incoming raw product; repack data and production run
reports; and invoices and bills of lading of products shipped
out. These records must be kept for a minimum of two
years. The audit control must be complete enough so that
any product suspected of contamination can be immediately
traced from point of origin to buyer.

All packers of organic food products shall have avail-
able to the department the following documents and informa-
tion:

(1) List of organic growers for whom it packed organic
food products in the previous year with the following
information for each grower:

(a) Growers name;
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(b) Certified organic producer number;

(c) Copy of the grower’s organic food certificate;

(d) Lot number or numbers assigned to grower;

(e) Number of bins (flats, lbs., etc.) received;

(f) Number of boxes (flats, Ibs., etc.) packed as organic;

(g) Number of boxes (flats, 1bs., etc.) sold as organic;
and

(h) Amount paid to grower.

(2) Information concerning total organic sales for the
facility:

(a) Total bins (flats, Ibs., etc.) received as organic;

(b) Total boxes (flats, 1bs., etc.) packed as organic;

(c) Pounds of culls sold as organic; and

(d) Value of organic product sold.

(3) List of organic growers for whom it will be receiv-
ing organic food products for the current year with the
following information for each grower:

(a) Growers name;

(b) Certified organic producer number;

(c) Copy of organic food producer certificate;

(d) Lot number assigned to grower; and

(e) Number of bins (flats, Ibs., etc.) you expect to
receive.

(4) Except for applications for organic packer certifica-
tion or lab analysis pertaining to that certification, the
department shall keep confidential any business related
information obtained under this chapter concerning an entity
certified under this chapter or an applicant for such certifica-
tion and such information shall be exempt from public
inspection and copying.

NEW SECTION

WAC 16-164-070 Inspections. The director shall
make at least one inspection and any additional inspections
deemed necessary to each packer and/or each packing
facility each year to determine compliance with this chapter
and chapter 15.86 RCW and rules adopted pursuant to
chapter 15.86 RCW. Inspections of packers with multiple
facilities shall entail at least one inspection at each packing
facility which handles organic food products and at least one
inspection of the offices of the packer where records are
kept.

This inspection may entail a survey of required records,
examination of packing facility and storage areas, and any
other information deemed necessary by the requirements of
this chapter.

NEW SECTION

WAC 16-164-080 Sampling. A representative sample
of the product packed by the packer may be tested for
residues of prohibited materials whenever the director deems
it necessary for certification or maintenance of certification.

It shall be the packer’s responsibility to arrange for and
bear the costs for any testing which is deemed necessary by
the director.
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NEW SECTION

WAC 16-164-090 Decertification. Whenever the
director finds that a packer who has been certified under this
program has:

(1) Violated the standards for certification which are set
forth in RCW 15.86.030 or any rules adopted under chapter
15.86 RCW;

(2) Filed an application for certification which is false
or misleading in any particular;

(3) Violated any of the provisions of this chapter; or

(4) Failed to provide records as required by WAC 16-
164-050 or rules adopted under chapter 15.86 RCW;

The director may issue an order suspending or revoking
that packer’s certification under this program or he may
issue an order directing the packer to take other appropriate
action to correct the violation. If appropriate action is taken,
the packer may be returned to its previous status under the
program.

Any packer who has received notice that its certification
may be suspended or revoked under this section may apply
for a hearing under the Washington Administrative Proce-
dure Act, chapter 34.05 RCW.

NEW SECTION

WAC 16-164-100 Fee schedule. (1) The cost per
application shall be based on the following fee schedule.
Gross value shall be calculated based upon the previous
calendar year’s sales of organic food products to the first
buyer after packing or repacking. First year applicants shall
base gross sales on an estimate of the value of organic food
products which will be packed at the facility. In the event
that first year sales of organic food products exceed the
estimate, WSDA may bill the packer for the additional
application fee. The appropriate fee shall accompany the
application.

FEE SCHEDULE

Gross value of products FEE
sales under $25000 ........ ... . .... $75
25,000 - 50,000 150
50,000 - 75000 . ... ... 225
75,000 - 100,000 . ................. 300
100,000 - 200,000 .......... ... 400
200,000 - 300000 ........ ...t 500
300,000 - 400,000 .......... ... ... 600
400,000 - 500,000 ........ ... ..., 700
500,000 - 750,000 ............. . ..., 900
750,000 - 1,000,000 ................. 1,000
1,000,000 - 1,250,000 ................. 1,250
1,250,000 - 1,500,000 ................. 1,500
1,500,000 - 2,000,000 ................. 2,000
2,000,000 - 2,500,000 ................. 2,500
2,500,000 - 3,000,000 ................. 3,000
3,000,000 - 4,000,000 ................. 3,500
4,000,000 - 5,000,000 ................. 4,000
5,000,000 - 6,000,000 ................. 5,000
6,000,000 - 7,000000 ................. 6,000
7,000,000 - 8,000,000 ................. 7,000
8,000,000 - 9,000,000 ................. 8,000
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9,000,000 - 10,000000 ................. 9,000
over 10,000,000 ................ 10,000

(2) Additional inspections (in addition to two inspections
provided for), if necessary or requested, shall be at the rate
of thirty dollars per hour plus mileage set at the rate estab-
lished by the state office of financial management.

(3) Samples and analysis for prohibited materials, if
required for certification or maintenance of certification by
the director, or requested by the packer, shall be charged to
the packer at a rate established by the laboratory services
division of the department of agriculture. If an additional
visit must be arranged to obtain a sample, it shall be at the
rate of thirty dollars per hour plus mileage set at the rate
established by the state office of financial management.

WSR 92-17-022
PERMANENT RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
{Order 92-06—Filed August 10, 1992, 11:41 a.m., effective September
10, 1992]

Date of Adoption: August 10, 1992.

Purpose: Chapter 296-24 WAC, General safety and
health standards, federal-initiated amendments to WAC 296-
24-19517, 296-24-20700, 296-24-20730, and 296-24-76555
are to make the existing state standards at-least-as-effective-
as the comparable federal final rules by incorporating OSHA
recommendations dated June 19, 1991. These recommenda-
tions are in response to state plan change supplements
submitted on February 15, 1989, for power press sensing
devices, and February 12, 1991, for alternating tread-type
stairs; chapter 296-52 WAC, Safety standards for the
possession, handling and use of explosives, federal-initiated
amendments to WAC 296-52-401 are to make the existing
state standard at-least-as-effective-as the comparable federal
final rule by incorporating additions published in Federal
Registers, Volume 57, Number 36, dated February 24, 1992,
and Number 43, dated March 4, 1992, Process Safety
Management of Highly Hazardous Chemicals. Federal-
initiated amendments to WAC 296-52-461, 296-52-489, and
296-52-493 are to make existing state standards at-least-as-
effective-as the comparable federal final rules by incorporat-
ing OSHA recommendations dated April 26, 1991. These
recommendations are in response to a state plan change
supplement submitted on July 31, 1987, relating to explo-
sives; chapter 296-67 WAC, Safety standards for process
safety management of highly hazardous chemicals, federal-
initiated new sections WAC 296-67-001 through 296-67-293
are adopted to be "identical” to the federal final rule pub-
lished in Federal Register, Volume 57, Number 36, dated
February 24, 1992. These regulations are the requirements
for the management of hazards association [associated] with
processes using highly hazardous chemicals. They establish
procedures for process safety management that will protect
employees by preventing or minimizing the consequences of
chemical accidents involving highly hazardous chemicals;
and chapter 296-155 WAC, Safety standards for construction
work, federal-initiated amendments to WAC 296-155-48527,
296-155-48529, and 296-155-48531 are to make existing
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state standards at-least-as-effective-as the comparable federal
final rules by incorporating OSHA recommendations dated
June 26, 1991. These recommendations are in response to
changes adopted by Administrative Order of Adoption
Number 90-10 on August 13, 1990, and the state plan
change of September 5, 1990.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-24-19517 Presence sensing device
initiation (PSDI), 296-24-20700 Appendix A to WAC 296-
24-195, 296-24-20730 Appendix D to WAC 296-24-195,
296-24-76555 Alternating tread-type stairs, 296-52-401
Scope and application, 296-52-461 Storage of explosives,
296-52-489 Transportation, 296-52-493 Use of explosives
and blasting agents, 296-155-48527 Self propelled elevating
work platforms, 296-155-48529 Boom Supported elevating
work platforms, and 296-155-48531 Vehicle mounted
elevating and rotating aerial devices.

Statutory Authority for Adoption: Chapter 49.17 RCW,

Pursuant to notice filed as WSR 92-12-087 on June 3,
1992.

Changes Other than Editing from Proposed to Adopted
Version: WAC 296-52-401 Scope and application, the
following housekeeping changes are made: Changes are
made to this section to correct a WAC reference. The
referenced WAC 296-62-450 (a proposed numbering for the
new Process Safety Management of Highly Hazardous
Chemicals), as referenced in WAC 296-52-401(4), is revised
to reflect the actual adopted numbering of the new standard,
chapter 296-67 WAC. Compliance requirements are not
affected; and WAC 296-155-48531 Vehicle mounted
elevating and rotating aerial devices, changes are made to
this section, subsection (2)(a) to delete the words "after
January 1, 1976," to make the sentence read correctly in its
current configuration. Compliance requirements are not
affected.

Effective Date of Rule: September 10, 1992.

August 10, 1992
Joseph A. Dear
Director

AMENDATORY SECTION (Amending Order 88-25, filed
11/14/88)

WAC 296-24-19517 Presence sensing device initia-
tion (PSDI). (1) General.

(a) The requirements of this section shall apply to all
part revolution mechanical power presses used in the PSDI
mode of operation.

(b) The relevant requirements of WAC 296-24-19503
through 296-24-19515 of this part also shall apply to all
presses used in the PSDI mode of operation, whether or not
cross referenced in this section. Such cross-referencing of
specific requirements from WAC 296-24-19503 through 296-
24-19515 of this part is intended only to enhance conve-
nience and understanding in relating to the new provisions
to the existing standard, and is not to be construed as
limiting the applicability of other provisions in WAC 296-
24-19503 through 296-24-19515 of this part.

(c) Full revolution mechanical power presses shall not
be used in the PSDI mode of operation.

(d) Mechanical power presses with a configuration
which would allow a person to enter, pass through, and
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become clear of the sensing field into the hazardous portion
of the press shall not be used in the PSDI mode of opera-
tion.

(e) The PSDI mode of operation shall be used only for
normal production operations. Die-setting and maintenance
procedures shall comply with WAC 296-24-19503 through
296-24-19515 of this part, and shall not be done in the PSDI
mode.

(2) Brake and clutch requirements.

(a) Presses with flexible steel band brakes or with
mechanical linkage actuated brakes or clutches shall not be
used in the PSDI mode.

(b) Brake systems on presses used in the PSDI mode
shall have sufficient torque so that each average value of
stopping times (Ts) for stops initiated at approximately forty-
five degrees, sixty degrees, and ninety degrees, respectively,
of crankshaft angular position, shall not be more than one
hundred twenty-five percent of the average value of the
stopping time at the top crankshaft position. Compliance
with this requirement shall be determined by using the
heaviest upper die to be used on the press, and operating at
the fastest press speed if there is speed selection.

(c) Where brake engagement and clutch release is
effected by spring action, such spring(s) shall operate in
compression on a rod or within a hole or tube, and shall be
of noninterleaving design.

(3) Pneumatic systems.

(a) Air valve and air pressure supply/control.

(i) The requirements of WAC 296-24-19505 (7)(m) and
(n), (10), (12) and WAC 296-24-19507 (5)(c) of this part
apply to the pneumatic systems of machines used in the
PSDI mode.

(ii) The air supply for pneumatic clutch/brake control
valves shall incorporate a filter, an air regulator, and, when
necessary for proper operation, a lubricator.

(iii) The air pressure supply for clutch/brake valves on
machines used in the PSDI mode shall be regulated to
pressures less than or equal to the air pressure used when
making the stop time measurements required by subsection
(2)(b) of this section.

(b) Air counterbalance systems. »

(i) Where presses that have slide counterbalance systems
are used in the PSDI mode, the counterbalance system shall
also meet the requirements of WAC 296-24-19505(9) of this
part.

(ii) Counterbalances shall be adjusted in accordance
with the press manufacturer’s recommendations to assure
correct counterbalancing of the slide attachment (upper die)
weight for all operations performed on presses. used in the
PSDI mode. The adjustments shall be made before perform-
ing the stopping time measurements required by subsections
2)(b), (5)(c), and (9)(f) of this section.

(4) Flywheels and bearings. Presses whose designs
incorporate flywheels running on journals on the crankshaft
or back shaft, or bull gears running on journals mounted on
the crankshaft, shall be inspected, lubricated, and maintained
as provided in subsection (10) of this section to reduce the
possibility of unintended and uncontrolled press strokes
caused by bearing seizure.

(5) Brake monitoring.

(a) Presses operated in the PSDI mode shall be equipped
with a brake monitor that meets the requirements of subsec-
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tions ((€33)) (13) and (14) of this section. In addition, the
brake monitor shall be adjusted during installation certifica-
tion to prevent successive stroking of the press if increases
in stopping time cause an increase in the safety distance
above that required by subsection (9)(f) of this section.

(b) Once the PSDI safety system has been certified/
validated, adjustment of the brake monitor shall not be done
without prior approval of the validation organization for both
the brake monitor adjustment and the corresponding adjust-
ment of the safety distance. The validation organization
shall in its installation validation, state that in what circum-
stances, if any, the employer has advance approval for
adjustment, when prior oral approval is appropriate and when
prior approval must be in writing. The adjustment shall be
done under the supervision of an authorized person whose
qualifications include knowledge of safety distance require-
ments and experience with the brake system and its adjust-
ment. When brake wear or other factors extend press
stopping time beyond the limit permitted by the brake
monitor, adjustment, repair, or maintenance shall be per-
formed on the brake or other press system element that
extends the stopping time.

(c) The brake monitor setting shall allow an increase of
no more than ten percent of the longest stopping time for the
press, or ten milliseconds, whichever is longer, measured at
the top of the stroke.

(6) Cycle control and control systems.

(a) The control system on presses used in the PSDI
mode shall meet the applicable requirements of WAC 296-
24-19503 (7), (8), and (13) and 296-24-19507(5) of this part.

(b) The control system shall incorporate a means of
dynamically monitoring for decoupling of the rotary position
indicating mechanism drive from the crankshaft. This
monitor shall stop slide motion and prevent successive press
strokes if decoupling occurs, or if the monitor itself fails.

(c) The mode selection means of WAC 296-24-19503
(7)(c) of this part shall have at least one position for selec-
tion of the PSDI mode. Where more than one interruption
of the light sensing field is used in the initiation of a stroke,
either the mode selection means must have one position for
each function, or a separate selection means shall be provid-
ed which becomes operable when the PSDI mode is selected.
Selection of PSDI mode and the number of interruptions/
withdrawals of the light sensing field required to initiate a
press cycle shall be by means capable of supervision by the
employer.

(d) A PSDI set-up/reset means shall be provided which
requires an overt action by the operator, in addition to PSDI
mode selection, before operation of the press by means of
PSDI can be started.

(e) An indicator visible to the operator and readily seen
by the employer shall be provided which shall clearly
indicate that the system is set-up for cycling in the PSDI
mode.

(f) The control system shall incorporate a timer to
deactivate PSDI when the press does not stroke within the
period of time set by the timer. The timer shall be manually
adjustable, to a maximum time of thirty seconds. For any
timer setting greater than fifteen seconds, the adjustment
shall be made by the use of a special tool available only to
authorized persons. Following a deactivation of PSDI by the

WSR 92-17-022

timer, the system shall make it necessary to reset the set-up/
reset means in order to reactivate the PSDI mode.

(g) Reactivation of PSDI operation following deactiva-
tion of the PSDI mode from any other cause, such as
activation of the red color stop control required by WAC
296-24-19503 (7)(((0y))(d) of this part, interruption of the
presence sensing field, opening of an interlock, or reselection
of the number of sensing field interruptions/withdrawals
required to cycle the press, shall require resetting of the set-
up/reset means.

(h) The control system shall incorporate an automatic
means to prevent initiation or continued operation in the
PSDI mode unless the press drive motor is energized in the
forward direction of crankshaft rotation.

(1) The control design shall preclude any movement of
the slide caused by operation of power on, power off, or
selector switches, or from checks for proper operations as
required by ((this)) subsection (m) of this section.

(i) All components and subsystems of the control system
shall be designed to operate together to provide total control
system compliance with the requirements of this section.

(k) Where there is more than one operator of a press
used for PSDI, each operator shall be protected by a sepa-
rate, independently functioning, presence sensing device.
The control system shall require that each sensing field be
interrupted the selected number of times prior to initiating a
stroke. Further, each operator shall be provided with a set-
up/reset means that meets the requirements of this subsec-
tion, and which must be actuated to initiate operation of the
press in the PSDI mode.

(1) The control system shall incorporate interlocks for
supplemental guards, if used, which will prevent stroke
initiation or will stop a stroke in progress if any supplemen-
tal guard fails or is deactivated.

(m) The control system shall perform checks for proper
operation of all cycle control logic element switches and
contacts at least once each cycle. Control elements shall be
checked for correct status after power "on" and before the
initial PSDI stroke.

(n) The control system shall have provisions for an
"inch" operating means meeting the requirements of WAC
296-24-19503 (7)(b) of this part. Die-setting shall not be
done in the PSDI mode. Production shall not be done in the
"inch” mode.

(o) The control system shall permit only a single stroke
per initiation command.

(p) Controls with internally stored programs (e.g.,
mechanical, electro-mechanical, or electronic) shall meet the
requirements of WAC 296-24-19505(13) of this part, and
shall default to a predetermined safe condition in the event
of any single failure within the system. Programmable
controllers which meet the requirements for controls with
internally stored programs stated above shall be permitted
only if all logic elements affecting the safety system and
point of operation safety are internally stored and protected
in such a manner that they cannot be altered or manipulated
by the user to an unsafe condition.

(7) Environmental requirements. Control components
shall be selected, constructed, and connected together in such
a way as to withstand expected operat