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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF

HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.05 RCW) may be
distinguished by the size and style of type in which they appear.

(a) Proposed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly
and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((Hred—out—and—brae

parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION:

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA does not necessarily conform
to the style and format conventions described above. The headings of these other types of material have been edited for
uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code reviser’s

office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty days after the rules and the agency order
adopting them are filed with the code reviser’s office. This effective date may be delayed or advanced and
such an effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the
agency. They remain effective for a maximum of one-hundred-twenty days from the date of filing.

() Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 90-11-053
RULES OF COURT
STATE SUPREME COURT
[May 10, 1990]

IN THE MATTER OF THE ADOPTION OF
APR 13, RAP 18.7, CR 11, CR 71(d),

CrRLJ 8.4, RPC TERMINOLOGY, RPC 7.5(d),

RLD 13.3, RLD 13.5, RLD 13.6, RAP NO. 25700-A-455
2.2(b), RAP 4.2, RAP 4.3, RAP 5.3(a),
RAP 5.5(d), (e), (h), RAP 18.1, RAP 8.2,
RAP 8.4, RAP 9.5, RAP 9.6, RAP 9.12,
RAP 10.2(h), (i), RAP 10.4(a), (b), RAP
10.5(b), (c), RAP 12.4(a), RAP 12.5(b),
RAP 13.4(a), (d), (f), (h), (i), RAP 13.5(c)
RAP 13.6, RAP 13.7(a), (d), (¢), RAP
14.3(a), (b), RAP 16.10(c), RAP 16.16(e),
RAP 17.3(c), RAP 17.4(¢), RAP 17.5(c).
RAP 18.1, RAP 8.3, RAP 18.6(a), RAP
18.9(a), RAP 18.14(c), 18.23, RAP FORM
17, RPC 1.5(a), (b), (c), RPC 1.6, CR
56(h), CR 62(a), RALJ 1.2(b), RALJ 2.1,
RALJ 7.1, RALJ 7.2(c), RALJ 10.2, RALJ
11.6, RLD 2.3(f), RLD 2.5(d), RLD

2.8(b), RLD 2.9(a), RLD 5.5A(a), (b).

(e), RLD 5.5B, RLD 5.7(a), (c), (d),

RLD 10.3(b), RLD 11.1(b), (m), RLD 12.3,
RLD 12.8(b), APR 14, RAP 7.2(c),

CrR 8.4, CrRLJ 11, and CRLJ 71(d)

The Board of Governors of the Washington State Bar
Association having recommended the adoption of APR
13, RAP 18.7, CR 11, CR 71(d), CrRLJ 8.4, RPC Ter-
minology, RPC 7.5(d), RLD 13.3, RLD 13.5, RLD
13.6, RAP 2.2(b), RAP 4.2, RAP 4.3, RAP 5.3(a),
RAP 5.5(d), (e), (h), RAP 8.1, RAP 8.2, RAP 8.4,
RAP 9.5, RAP 9.6, RAP 9.12, RAP 10.2(h), (i), RAP
10.4(a), (b), RAP 10.5(b), (c), RAP 12.4(a), RAP
12.5(b), RAP 13.4(a), (d), (f), (h), (i), RAP 13.5(c),
RAP 13.6, RAP 13.7(a), (d), (e), RAP 14.3(a), (b),
RAP 16.10(e), RAP 16.16(e), RAP 17.3(c), RAP
17.4(e), RAP 17.5(c), RAP 18.1, RAP 8.3, RAP
18.6(a), RAP 18.9(a), RAP 18.14(c), 18.23, RAP Form
17, RPC 1.5(a), (b), (c), RPC 1.6, CR 56(h), CR 62(a),
RALJ 1.2(b), RALJ 2.1, RALJ 7.1, RALJ 7.2(¢c),
RALJ 10.2, APR 14, RAP 7.2(¢c), CrR 8.4, CRLJ 11,
CRLJ 71(d), RALJ 11.6, RLD 2.3(f), RLD 2.5(d),
RLD 2.8(b), RLD 2.9(a), RLD 5.5A(a), (b), (¢), RLD
5.5B, RLD 5.7(a), (c), (d), RLD 10.3(b), RLD 11.1(b),
(m), RLD 12.3 and RLD 12.8(b), and the court having
considered the proposed Rules, Amendments and com-
ments submitted thereto, and having determined that the
proposed Rules and Amendments will aid in the prompt
and orderly administration of justice;

Now, therefore, it is hereby

ORDERED:

(a) That the Rules and Amendments as attached
hereto are adopted;

(b) That the Rules and Amendments will be published
in the special rules edition of the Washington Reports in
July, 1990, and will become effective September 1, 1990.

DATED at Olympia, Washington this 10th day of
May, 1990

ORDER

(3]
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Callow, C.J.
Utter, J. Andersen, J.
Brachtenbach, J. Durham, J.
Dolliver, J. Smith, J.
Dore, A.C.J. Guy, J
RAP 42

DIRECT REVIEW OF TRIAL COURT DECISION BY
SUPREME COURT

(a) Types of Cases Reviewed Directly. A party may
seek review in the Supreme Court of a decision of a trial
court which is subject to review as provided in Title 2
only in the following types of cases:

(1) Authorized by Statute. A case in which a statute
authorizes direct review in the Supreme Court.

(2) Law_Unconstitutional. A case in which the trial
court has held invalid a statute, ordinance, tax, impost,
assessment, or toll, upon the ground that it is repugnant
to the United States Constitution, the Washington State
Constitution, a statute of the United States, or a treaty.

(3) Conflicting Decisions. A case involving an issue in
which there is a conflict among decisions of the Court of
Appeals or an inconsistency in decisions of the Supreme
Court.

(4) Public Issues. A case involving a fundamental and
urgent issue of broad public import which requires
prompt and ultimate determination.

(5) Action Against State Officer. An action against a
state officer in the nature of quo warranto, prohibition,
injunction, or mandamus.

(6) Death Penalty. A case in which the death penalty
has been decreed.

(b) Service and Filing of Statement of Grounds for
Direct Review. A party seeking direct review of a trial
court decision in the Supreme Court must within 15
days after ﬁling the notice of appeal or notice for discre-
tionary review, serve on all other parties and file a—short
writtenr—statement—with in the Supreme Court a state-

ment of grounds for direct review in the form provided

in section (c). mdmatmg—(-l-)—thc-gmundsﬂ:pon-w{nth—thc

(c) Form of Statement of Grounds for Direct Review.
The statement should be captioned "Statement of
Grounds for Direct Review,” contain the title of the case
as provided in rule 3.4, and contain under appropriate
headings and in the order here indicated:

(1) Nature of Case and Decision. A short statement
of the substance of the case below and the basis for the
trial court decision;

(2) Issues Presented for Review. A statement of each
issue the party intends to present for review; and
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(3) Grounds for Direct Review. The grounds upon
which the party contends direct review should be
granted.

(d) Answer to Statement of Grounds for Direct Re-
view. A respondent may file an answer to the statement
of grounds for direct review. In an appeal, the answer

Washington State Register, Issue 90-13

settlement conferences are appropriate in each civil ap-
peal. The clerk of the Court of Appeals will notify each
party if a settlement conference is to be held. The notice
will specify the date, time, and place of the conference;
the name of the judge, or judge pro tempore, or com-
missioner who will conduct the conference; and whether

should be filed within 14 days after service of the state-
ment on respondent. In a discretionary review, the an-
swer should be filed with any response to the motion for
discretionary review.

te) (e) Effect of Denial of Direct Review.

(1) Appealable Decision. If the Supreme Court denies
direct review of a proceeding trial court decision review-
able as a matter of right, the case will be transferred
without prejudice and without costs to the Court of Ap-
peals for determination.

(2) Discretionary Review. A motion for discretionary
review in the Supreme Court of a trial court decision
may be granted, denied, or transferred to the Court of

Appeals for determination. Fhre—Supreme—Court—mmay
; s ; te—for—d L

motion—fited-in—the-Supreme—Courtfordiseretionary-re-
view—of—a—trial-court-dectsiom: If the Supreme Court de-
nies a motion for discretionary review of a trial court
decision, the moving party may not file the same motion
in the Court of Appeals.

RAP 43
TRANSFER OF CASES BY SUPREME COURT

The Supreme Court, to promote the orderly adminis-
tration of justice may, on its own initiative, upon certifi-
cation by the Court of Appeals, or on motion of a party,
transfer a case from the Court of Appeals to the Su-
preme Court or from one division to another division of
the Court of Appeals.

RAP 5.3(a)

(a) Content of Notice of Appeal. A notice of appeal
must (1) be titled a notice of appeal, (2) specify the
party or parties seeking the review, (3) designate the de-
cision or part of decision which the party wants re-
viewed, and (4) name the appellate court to which the
review is taken.

The party filing the notice of appeal should attach to
the notice of appeal a copy of the written order or judg-
ment from which the appeal is made.

RAP 5.5 (d), (e), (h)

(d) Answer to Civil Appeal Statement. A respondent
must serve on all other parties and file in the Court of
Appeals an answer to the civil appeal statement within 7
days after service of the statement on respondent. The
answer should include any modifications to the civil ap-
peal statement that the respondent feels are necessary to
give the settlement conference judge a fair presentation
of the matters material to settlement of the case. To the
extent reasonably necessary to meet this objective, the
answer should correct any errors in the civil appeal
statement, and present any new issues or modify those
presented in the civil appeal statement.

(e) Notice of Settlement Conference. The Chief Judge
of the Court of Appeals will determine if one or more

[4]

the parties are required to attend the conference.

(h) Settlement Conference Order. If the parties agree
to settle the case, to limit the issues, or to other matters
to promote the prompt and fair disposition of the appeal,
the settlement judge or commissioner may enter an order
consistent with that agreement. If the settlement confer-
ence order fully settles the case, the clerk of the Court of
Appeals will immediately issue the mandate to the trial
court with directions to enter judgment as indicated in
the order. In all other cases the order is binding on the
parties during the review proceeding, unless the appel-
late court otherwise directs on its own initiative or on
motion of a party for good cause shown and on those
terms the appellate court deems appropriate.

RAP 7.2 (¢), (d), (¢), (h)

(c) Enforcement of Trial Court Decision in Civil
Cases. In a civil case, except to the extent a enforcement
of a judgment or decision has been superseded stayed as
provided in rules 8.1 or 8.3, the trial court has authority
to enforce any decision of the trial court and a party
may execute on any judgment of the trial court. Any
person may take action premised on the validity of a tri-
al court judgment or decision until enforcement of the
judgment or decision is superseded stayed as provided in
rules 8.1 or 8.3.

(d) Attorney Fees and Costs. The trial court has au-
thority to award attorney fees and costs for an appeal in
a marriage dissolution, a legal separation, a declaration
of invalidity proceeding, and—in or an action to modify a
decree in any of these proceedings, and in any other ac-
tion in which applicable law gives the trial court author-
ity to do so.

(¢) Postjudgment Motions and Actions To Modify
Decision. The trial court has authority to hear and de-
termine (1) postjudgment motions authorized by the
civil rules, the criminal rules, or statutes, and (2) actions
to change or modify a decision that is subject to modifi-
cation by the court that initially made the decision. The
postjudgment motion or action shall first be heard by the
trial court, which shall decide the matter. If the trial
court determination will change a decision then being
reviewed by the appellate court, the permission of the
appellate court must be obtained prior to the formal en-
try of the trial court decision. A party should seek the
required permission by motion. The decision granting or
denying a postjudgment motion may be subject to re-
view. A party may only obtain review of the decision on
the postjudgment motion by initiating a separate review
in the manner and within the time provided by these
rules. If review of a postjudgment motion is accepted
while the appellate court is reviewing another decision in
the same case, the appellate court may on its own initia-
tive or on motion of a party consolidate the separate re-
views as provided in rule 3.3(b).
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(h) Supersedeas, Stay, and Bond. The trial court has
authority to act on matters of supersedeas, stays, and
bonds as provided in rules 8.1 and 8.4, CR 62 (a), (b),
and (h), and RCW 608 6.17.040.

RAP 8.1
SUPERSEDEAS HN-FHE-FRIAL-COURF PROCEDURE

(a) Application of Civil Rules. This rule provides a
means of delaying the enforcement of a trial court deci-
sion in a civil case in addition to the means provided in
CR 62 (a), (b), and (h).

(b) ity: Proce-
dure To Stay Enforcement of Trial Court Decision. En-
forcement of a trial court decision may be stayed during
an appeal through the following procedures:

(1) Money Judgment. Except when prohibited by
statute, a party may supersede-the obtain a stay of en-
forcement of a money judgment st i
property by filing a supersedeas bond

executed-by-oncor
more-surctres—approved—by in the trial court. Fhe-bond

ity: The amount
of the bond shall be the amount of the judgment, plus
interest likely to accrue during the pendency of the ap-
peal and attorney fees and costs likely to be awarded on
appeal. However, if a party seeks to stay enforcement of
only part of the judgment, or all or part of the judgment
is secured by other means, the bond shall be fixed at
such sum as the trial court determines is appropriate to
fully secure any loss which a party may suffer as a result
of the party's inability to enforce the judgment during
review.

review: Except where prohibited by statute, a party may
obtain a stay of enforcement of a decision affecting the
rights to possession, ownership or use of real property or

(5]
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tangible or intangible personal property, if it is reason-
ably possible to quantify the loss which would be in-
curred by the prevailing party in the trial court as a re-
sult of the party's inability to enforce the decision during
review. A party may obtain a stay of enforcement of
such a decision by filing a supersedeas bond in the trial
court. The amount of the bond shall be the amount of
any money judgment entered by the trial court plus the
amount of the loss which the prevailing party in the trial
court would incur as a result of the party's inability to
enforce the judgment during review. However, if the
property at issue has significant monetary value, the val-
ue of the property itself may be considered by the trial
court as fully or partially securing any such loss and the
amount of the bond may be fixed accordingly, or the
court may determine that no bond need be filed. Ordi-
narily, the amount of loss will be equal to the reasonable
value of the use of the property during review.

(3) Other Civil Cases. Except where prohibited by
statute, in other civil cases, including cases involving eq-
uitable relief ordered by the trial court, the appellate
court has authority, before or after acceptance of review,
to stay enforcement of the trial court decision upon such
terms as are just. The appellate court ordinarily will
condition such relief from enforcement of the trial court
decision on the furnishing of a supersedeas bond or other
security. In evaluating whether to stay enforcement of
such a decision, the appellate court will consider: (i)
whether the moving party can demonstrate that debat-
able issues are presented on appeal and (ii) a comparison
of the injury that would be suffered by the moving party
if a stay were not imposed with the injury that would be
suffered by the nonmoving party if a stay were imposed.
The party seeking such relief should use the motion pro-
cedure provided in Title 17.

(4) Alternate Security. The trial court or appellate
court may authorize a party to post security other than a
bond. The effect of doing so is equivalent to the filing of
a supersedeas bond.

(c) Effect of Filing Bond or Other Security. Upon fil-
ing a supersedeas bond or other security, enforcement of
a trial court decision against a party furnishing the bond
or_other security is stayed during an appeal, unless
otherwise ordered by the trial court or appellate court.

(d) Objection to Supersedeas Bond. A party may ob-
Ject to the sufficiency of an individual surety on a bond,
to the form of a bond, or to the amount of a bond by a
motion in the trial court made within 7 days after the
party making the motion is served with a copy of the
bond and any supporting affidavits, if required. If the
trial court determines that the bond is improper in form
or amount, or that the net worth of an individual surety
is inadequate, stay of enforcement of the trial court de-
cision may be preserved only by the furnishing of a
proper_bond or supplemental bond within 7 days after
the entry of the order declaring the bond deficient.

€©) (e) Supersedeas by Party Not Required To Post
Bond. If a party is not required to post a bond, that
party shall file a notice that the decision is superseded
without bond and, after filing the notice, the party shall
be in the same position as if the party had posted a bond
pursuant to the provisions of this rule.
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&y (f) Periodic Payments. If the judgment or decision
provides for periodic payments, the trial court may deny
or allow supersedeas in its discretion.

o) (g) Modification of Supersedeas Decision. After a
supersedeas bond or other security has been approved
and filed, the trial court may, upon application of a par-
ty or on its own motion, and for good cause shown, dis-
charge the bond, change the amount of the bond or oth-
er security or require a new bond or other security.

jectt istorr: (h) Appeal of
Supersedeas Decision. A party may object to a superse-
deas decision of the trial court by motion in the appel-
late court.

RAP 8.2

APPLICATION TO CRIMINAL OR JUVENILE CASES

(a) Release or Stay of Execution of Sentence Not
Governed by These Rules. The conditions under which a
defendant in a criminal case or a juvenile in a juvenile
offense proceeding may be released pending review, or
may obtain a stay of execution of sentence, are set forth
in the criminal rules, juvenile court rules, and in stat-
utes.

(b) Objection to Decision. A party may object to a
trial court decision relating to release of a defendant or a
juvenile, or relating to a stay of execution of sentence,
during a review of a criminal case or a juvenile offense
proceeding by motion in the appellate court.

RAP 8.3

APPELLATE COURT ORDERS NEEDED FOR EFFECTIVE
REVIEW

Except when prohibited by statute, the appellate court
has authority to issue orders, before or after acceptance
of review or in an original action under Title 16 of these
rules, to insure effective and equitable review, including
authority to grant injunctive or other relief to a party.
The appellate court will ordinarily condition the order on
furnishing a bond or other security. A party seeking the
relief provided by this rule should use the motion proce-
dure provided in Title 17.

RAP 8.4

BONB-WHFH-INDPHDUAL SURETIES-
OBIECTON QUALIFICATIONS-ENCUMBRANCE

(a) Scopeof Rute Who May Be Surety. An individual
who is a resident of this state or a surety company auth-

orized to conduct a surety business in this state may be a
surety on a bond;. except-thata A party may not act as
a surety. Fhis-rufe-applics—tojustification—of-and-objee-
t"m" to-a-suretyona bond-givenpursuant to rute8-+or
837 but-only ]'f the s!m:ts S peTson Uth:' than a.sutc‘t.j
state:

(b) Fustification Qualifications. The bond given by an
individual surety must be accompanied by an affidavit
signed by each—surcty the individual affirming that )]
the surety is a resident of this state, and (2) the surety
alone has or, if two or more individuals together are
acting as sureties, then the sureties together have a net
worth, excluding property exempt from execution, con-
sisting of assets located in this state, atteast equal to at
Ieast twice the penalty in the bond. The affidavit must

6]
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contain a description of the assets and liabilities of the
surety reasonably sufficient to identify them and state
the values or amounts thereof. Any party may obtain
discovery from another party or the surety or sureties
concerning the values and amounts of assets and liabili-
ties stated in the affidavit.

©) Object

bond-deficient: [Reserved. See rule 8.1(d).]

(d) Encumbrance of Property. The court may order
an individual who is a surety on a bond to encumber his
or her property, or to take other action to ensure re-
course to the property to satisfy the bond.

RAP 9.5

FILING AND SERVICE OF REPORT OF PROCEEDINGS~
OBJECTIONS

(a) Generally. The party seeking review must file the
report of proceedings with the clerk of the trial court
within 96 60 days after review is accepted by the appel-
late court, except that the court reporter must file a ver-
batim report of proceedings. The party who caused a re-
port of proceedings to be filed must should at the time of
filing the report of proceedings serve one copy on an ad-
verse party and serve and file motice proof of the fiting
service on all other parties.

(b) Filing and Service of Verbatim Report of Pro-
ceedings. If a verbatim report of proceedings cannot be
completed within 60 days after review is accepted by the
appellate court, the court reporter shall, no later than 10
days before the report of proceedings is due to_be filed,
submit an affidavit stating the reasons for the delay to
the party who filed the statement of arrangements; the
party should move for an extension of time from the ap-
pellate court. The clerk will notify the parties of the ac-
tion taken on the motion. When the court reporter files
the verbatim report of proceedings, the reporter shall
provide a copy to the party who has arranged for tran-
scription and shall serve and file notice of the filing on
all other parties. Failure to timely file the verbatim re-
port of proceedings may subject the court reporter to
sanctions.

(c) Objections to Report of Proceedings. A party may
serve and file objections to, and propose amendments to,
a narrative report of proceedings or a verbatim report of
proceedings within 10 days after receipt of the report of
proceedings or receipt of the notice of filing of the report
of proceedings. If objections or amendments to the re-
port of proceedings are served and filed, any objections
or proposed amendments must be heard by the trial
court judge before whom the proceedings were held for
settlement and approval, except objections to the form of
a report of proceedings, which shall be heard by motion
in the appellate court. The triat court may direct the a

party seekingreview or a reporter to pay for the expense
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of any modifications of the proposed report of proceed-
ings. The motion procedure of the court deciding any
objections shall be used in settling the report of pro-
ceedings.

tb) (d) Substitute Judge May Settle Report of Pro-
ceedings. If the judge before whom the proceedings were
held is for any reason unable to promptly settle questions
as provided in section (a), another judge may act in the
place of the judge before whom the proceedings were
held.

tc) (e) Use of Copy of Report of Proceedings. The
party who has the right to file the next brief must be
given the use of the copy of the report of proceedings. If
more than one party has the right to file the next brief,
the parties must cooperate in the use of the report of
proceedings. When all briefs are filed, the copy of the
report of proceedings should be returned to the party
who paid for it.

RAP 9.6
DESIGNATION OF CLERK'S PAPERS AND EXHIBITS

(a) Generally. The party seeking review should, within
30 15 days after review is accepted, serve on all other
parties and file with the trial court clerk and the appel-
late court clerk a designation of those clerk's papers and
exhibits the party wants the trial court clerk to transmit

to the appellate court. Any-otherparty-may-inthe-same
fosi ttronai—clerk! bibi
: Any party may

supplement the designation of clerk's papers and exhibits
prior to or with the filing of the party's last brief.
Thereafter, a party may supplement the designation only
by order of the appellate court, upon motion. Each party
is encouraged to designate only clerk's papers and ex-
hibits needed to review the issues presented to the ap-
pellate court.

(b) Contents and Format.

(1) The clerk's papers shall include, at a minimum:

(A) the notice of appeal;

(B) the indictment, information, or complaint in a
criminal case;

(C) any written order or ruling not attached to the
notice of appeal, of which a party seeks review;

(D) the final pretrial order, or the final complaint and
answer_or other pleadings setting out the issues to be
tried if the final pretrial order does not set out those
issues;

(E) any written opinion, findings of fact or conclusions
of law; and

(F) any jury instruction given or refused which pres-
ents an issue on appeal.

(2) The trial court clerk shall number the papers se-
quentially from beginning to end, including any supple-
mental clerk's papers, regardless of which party desig-
nated them.

RAP 9.12
SPECIAL RULE FOR ORDER ON SUMMARY JUDGMENT

On review of an order granting or denying a motion
for summary judgment the appellate court will consider
only evidence and issues called to the attention of the

trial court. A—party-should—designate—in—the The order

granting or denying the motion for summary judgment
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shall designate the documents and other evidence called
to the attention of the trial court before the order on
summary judgment was entered. Documents or other
evidence called to the attention of the trial court but not
designated in the order shall be made a part of the
record by supplemental order of the trial court or by
stipulation of counsel.

RAP 10.2 (h), (i)

(h) Service of Briefs. At the time a party files a brief,
the party should serve one copy on every other party and
on any amicus curiae, and file proof of service with the
appellate court. Service and proof of service should be
made in accordance with rules 18.5 and 18.6.

thy (i) Sanctions for Late Filing and Service. The ap-
pellate court will ordinarily impose sanctions under rule
18.9 for failure to timely file and serve a brief.

RAP 10.4 (a), (b)

(a) Typing and Filing Brief. One legible, clean, and
reproducible copy of the brief must be filed with the ap-
pellate court. The brief should be typed with in black
ribbon on 20-pound substance 8%— by 11—inch white
paper. Type must be pica type or its equivalent, with no
more than 10 characters an inch. Lines should not gen-
erally exceed 5 inches in length. Margins 2 inches on the
left side and 1% inches on the right side and on the top
and bottom of each page are preferred. Lines should be
double spaced. Quotations may be single spaced and
footnotes should be single spaced.

(b) Length of Brief. A brief of appellant, petitioner,
or respondent, and a pro se brief in a criminal case
should not exceed 50 pages. A reply brief should not ex-
ceed 25 pages. An amicus curiae brief, or answer there-
to, should not exceed 20 pages. For the purpose of de-
termining compliance with this rule appendices, the title
sheet, table of contents, and table of authorities are not
included. For compelling reasons the court may grant a
motion to file an over—length brief.

RAP 10.5 (b), (c)

(b) Service Distribution of Brief. A party filing a brief
must serve it in_accordance with rules 10.2(h) and
18.5(a). The time for filing the next brief shall run from
the time the preceding brief is served. In addition, after
the briefs filed by the parties are reproduced, Fthe clerk
will serve send two copies of each brief on to each party
and one each on to the defendant in a criminal case and
on to any amicus curiae. The clerk will also send five
copies of each brief to the Washington State Law
Library.

(c) Service and Notice to Defendant in Criminal
Case. In a criminal case, the clerk will, at the time of
service filing of the brief, serve the defendant with a no-
tice and form as provided in rule 10.1(d).

RAP 12.4(a)

(a) Generally. A party may file a motion for recon-
sideration only of (1) a decision terminating review
which is not a ruling of the appellate court commissioner
or clerk, or (2) a decision by the judges granting or de-
nying a personal restraint petition on the merits. The
motion should be in the form and be served and filed as
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provided in rules 17.3(a), 17.4 (a) and (g), and 18.5,
except as otherwise provided in this rule.

RAP 12.5(b)

(b) When Mandate Issued by Court of Appeals. The
Clerk of the Court of Appeals issues the mandate for a
Court of Appeals decision terminating review upon stip-
ulation of the parties that no motion for reconsideration
or petition for review will be filed. In the absence of that
stipulation, and except to the extent the mandate is
stayed as provided in rule 12.6, the clerk issues the
mandate:

(1) Fwenty Thirty days after the decision is filed, un-
less (i) a motion for reconsideration of the decision has
been earlier filed, (ii) a petition for review to the Su-
preme Court has been earlier filed, or (iii) the decision is
a ruling of the commissioner or clerk and a motion to
modify the ruling has been earlier filed.

(2) If a motion for reconsideration is timely filed and
denied, 30 days after filing the order denying the motion
for reconsideration, uniess a petition for review to the
Supreme Court has been earlier filed.

(3) If a petition for review has been timely filed and
denied by the Supreme Court, upon denial of the peti-
tion for review.

RAP 13.4 (a), (d). (. (h). ()

(a) How To Seek Review. A party seeking discretion-
ary review by the Supreme Court of a Court of Appeals
decision terminating review must file a petition for re-
view in the Court of Appeals within 30 days after an or-
der is filed denying a timely motion for reconsideration
of all or any part of that decision. If no motion for re-
consideration of all or part of the Court of Appeals de-
cision is made, a petition for review must be filed within
30 days after the decision is filed.

(d) Answer and Reply. A party may file an answer to
a petition for review;. ora—reptyto-amanswer: If a party
wants to raise an issue which is not raised in the petition
for review, that party must raise that new issue in an
answer. Any answer should be filed within 15 30 days of
after the service on the party of the petition. A party
may file a reply to an answer only if the answer raises a
new issue. A reply to an answer should be filed within 15
days after the service on the party of the answer. The
Supreme Court may call for an answer or a reply to an
answer.

(f) .Lc.:ngth. The petition for review, answer, or reply
should not exceed 20 pages if double spaced or1t5pages
#f+%-spaced , excluding appendices.

(h) Amicus Curiae Memoranda. The Supreme Court
may grant permission to file an amicus curiae memoran-
dum in support of or opposition to a pending petition for
review. The motion to file such a memorandum should
comply generally with rules 10.4 and 10.6. Absent a
showing of particular justification, an amicus curiae
memorandurn should be filed and served on the parties
at least 20 days prior to the date set for consideration of
the petition for review.

(8]
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th (i) No Oral Argument. The Supreme Court will
decide the petition without oral argument.

RAP 13.5(c)

(c) Motion Procedure. The procedure for and the
form of the motion for discretionary review is as provid-
ed in Title 17. A motion for discretionary review under
this rule, and any response, should not exceed 20 pages
double spaced, excluding appendices.

RAP 13.6
ACCEPTANCE OF REVIEW

The Supreme Court accepts discretionary review of a
decision of the Court of Appeals by granting a motion
for discretionary review or by granting a petition for re-
view. Upon accepting discretionary review, the Supreme
Court may specify the issue or issues as to which review

is granted.

RAP 13.7 (a), (d), (e)

(a) Procedure. The procedure in the Supreme Court,
after acceptance of review of a decision of the Court of
Appeals, is the same as the procedure in the Supreme
Court after acceptance of review of a trial court deci-
sion, except that (1) the record in the Court of Appeals
is the record on review in the Supreme Court, and (2)
only the briefs filed in the Court of Appeals and the
documents submitted in connection with the motion for
discretionary review or petition for review will be con-
sidered by the Supreme Court, unless additional briefs
are submitted by the parties in accordance with sections
(d) and (e) of this rule or are requested by the Supreme
Court.

(d) Supplemental Briefs, Authorized. Within 30 days
after the acceptance by the Supreme Court of a petition
for review, any party may file and serve a supplemental
brief in accordance with these rules. No response to a
supplemental brief may be filed or served except by leave
of the Supreme Court.

(e) Supplemental Briefs, Special Requirements.

(1) Form. Except as to length, a supplemental brief
should conform to rules 10.3 and 10.4 and should be
captioned "supplemental brief of (petitioner/respon-
dent-name of party)."

(2) Length. A supplemental brief should not exceed
20 double spaced pages. The title sheet, appendices, ta-
ble of contents and table of authorities are not included
in this page limitation. For compelling reasons the court
may grant a motion to file an over—length brief.

(3) Filing and Service. A supplemental brief should be
filed and served in accordance with rule 10.2.

RAP 14.3 (a), (b)

(a) Generally. Only statutory attorney fees and the
reasonable expenses actually incurred by a party for the
following items which were reasonably necessary for re-
view may be awarded to a party as costs: (1) preparation
of the original and one copy of the report of proceedings,
(2) copies of the clerk's papers, (3) preparation of anm a
brief or other original document to be reproduced by the
clerk, as provided in rule 14.3(b), (4) transmittal of the
record on review, (5) bonds given in connection with the
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review, (6) the lesser of the charges of the clerk for re-
production of briefs, petitions, and motions, or the costs
incurred by the party reproducing briefs as authorized
under rule 10.5(a), and (7) the filing fee. If a party has
incurred an expense for one of the designated items, the
item is presumed to have been reasonably necessary for
review, which presumption is rebuttable. The amount
paid by a party for the designated item is presumed rea-
sonable, which presumption is rebuttable.

(b) Special Rule for Cost of Preparing Brief or Other
Original Document. The costs awarded for preparing an
a brief or other original document is an amount per page
fixed from time to time by the Supreme Court. The cost
for preparing an a brief or other original document will
only be awarded for a brief or document which substan-
tially complies with these rules and only for the actual
number of pages of the brief or document including the
front cover and appendix. If a brief or document is un-
reasonably long, costs will be awarded only for a rea-
sonable number of pages.

RAP 16.10(¢)

(e) Reproduction and Service of Briefs. Briefs must be
filed with the clerk of the appellate court. Briefs will be
reproduced and served by the clerk tmaccordamce—with
rute16-5.

RAP 16.16(¢)

(e) Briefs.

(1) Procedure. The federal court shall designate who
will file the first brief. The first brief should be filed
within 30 days after the record is filed in the Supreme
Court. The opposing party should file the opposing brief
within 20 days after receipt of the opening brief. A reply
brief should be filed within 10 days after the opposing
brief is served. The briefs should be served in accordance
with rule 10.2. The time for filing the record, the sup-
plemental record, or briefs may be extended for cause.

(2) Form and Reproduction of Briefs. Briefs should be
in the form provided by rules 10.3 and 10.4. Briefs will
be reproduced and served sent to the parties by the clerk
in accordance with rule 10.5.

RAP 17.3(c)

(c) Statement of Grounds for Direct Review. If the
motion is for discretionary review of a trial court deci-
sion and the party making the motion seeks direct review
by the Supreme Court, the party seeking review must
also serve and file a separate statement urging grounds
for Supreme Court review as provided in rule 4.2 (b)

and (c).

RAP 17.4(c)

(e) Response to Motion. A person with a recognized
interest in the subject matter of the motion may submit
a written response to the motion. A response to a motion
must be served and filed at least 2 4 days preceding the
day of hearing. If service is by mail, the responding par-
ty must mail the response at least 5 7 days before the
day noted for hearing the motion. The response to a
motion within a brief may be made within the brief of
the responding party.
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RAP 17.5(c)

(c) Date and Time of Argument. Oral argument on a
motion to be determined by the clerk or a commissioner
of the Court of Appeals will be held on the date and
time noted for hearing the motion, unless otherwise di-
rected by the appetate—court Court of Appeals. Oral ar-
gument on a motion to be determined by the clerk or
commissioner of the Supreme Court will be held on the
date and time directed by the clerk.

RAP 18.1
ATTORNEY FEES AND EXPENSES

(a) Generally. If applicable law grants to a party the
right to recover reasonable attorney fees or expenses on
review, the party should must request the fees or ex-
penses as provided in this rule, unless a statute specifies
that the request is to be directed to the trial court.

(b) Argument in Brief. The party shoutd must devote
a section of the brief to the request for the fees or ex-
penses. The request should not be made in the cost bill.
In a motion on the merits pursuant to rule 18.14, the
request and supporting argument must be included in
the motion if the requesting party has not yet filed a
brief.

(c) Affidavit of Financial Need. In any action where
applicable law mandates consideration of the financial
resources of one or more parties regarding an award of
attorney fees and expenses, each party must serve upon
the other and file a financial affidavit no later than 10
days prior to the time set for oral argument; however, in
a motion on the merits pursuant to rule 18.14, each par-
ty must serve and file a financial affidavit along with its
motion or response.

fc) (d) Affidavit of Fees and Expenses. Seven—days
prior-tooralargument; Within 10 days after the filing of
a decision awarding a party the right to reasonable at-
torney fees and expenses, the party should must serve
and file an—affidavit in the appellate court an affidavit
detailing the expenses incurred and the services per-
formed by counsel.
argument—a requestfor-thefee-orexpenses—and—arefer-
ence-to-theaffidavit-onfile:

(e) Objections. A party may object to items in an af-
fidavit filed pursuant to section (d) by serving and filing
objections to the affidavit within 10 days after service of
the affidavit upon the party. In a rule 18.14 proceeding,
objections to an affidavit of financial need may be served
and filed at any time before oral argument.

() Commissioner Awards Fees and Expenses. A com-
missioner will determine the amount of the award, and
will notify the parties. The determination will be made
without a hearing, unless one is requested by the com-
missioner.

(g) Objection to Award. A party may object to the
commissioner's award only by motion to the appellate
court in the same manner and within the same time as
provided in rule 17.7 for objections to any other rulings
of a commissioner.

(h) Transmitting Judgment on Award. The clerk will
include the award of attorney fees and expenses in the




WSR 90-11-053

mandate or in a supplemental judgment. The award of
fees and expenses may be enforced in the trial court.

€y (i) Fees and Expenses Determined After Remand.
The appellate court may direct that the amount of fees
and expenses be determined by the trial court after
remand.

(j) Fees for Answering Petition for Review. If attor-
ney fees and expenses are awarded to the party who
prevailed in the Court of Appeals, and if a petition for
review to the Supreme Court is subsequently denied,
reasonable attorney fees and expenses may be awarded
for the prevailing party's preparation and filing of the
timely answer to the petition for review.

RAP.18.6(a)

(a) Generally. In computing any period of time pre-
scribed by these rules, the day of the event from which
the time begins to run is not included. The last day of
the period so computed is included unless it is a Satur-
day, Sunday, or day-when-thcappetatecourt-isnotopen
legal holiday, in which case the period extends to the end
of the next day which is not a Saturday, Sunday, or day
when-the-court-is-notopen legal holiday. When the peri-
od of time prescribed or allowed is less than 7 days, in-
termediate Saturdays, Sundays and legal holidays shall
be excluded in the computation.

RAP 18.7
SIGNING AND DATING PAPERS

Each paper filed pursuant to these rules should be
dated and signed by an attorney or party as provided in
CR 11, except papers prepared by a judge, commissioner
or clerk of court, bonds, papers comprising a record on
review, papers which are verified on oath or by certifi-
cate, and exhibits. All briefs and motions signed by an
attorney shall include the attorney's Washington State
Bar Association membership number in the signature
block.

RAP 18.9 (a), (b)

(a) Sanctions. The appellate court on its own initiative
or on motion of a party may order a party or counsel, or
a court reporter or other authorized person preparing a
verbatim report of proceedings, who uses these rules for
the purpose of delay or who fails to comply with these
rules to pay terms or compensatory damages to any oth-
er party who has been harmed by the delay or the fail-
ure to comply. The appellate court may condition a
party's right to participate further in the review on com-
pliance with terms of an order or ruling including pay-
ment of an award which is ordered paid by the party. If
an award is not paid within the time specified by the
court, the appellate court will transmit the award to the
superior court of the county where the case arose and
direct the entry of a judgment in accordance with the
award.

(b) Dismissal on Motion of Commissioner or Clerk.
The commissioner or clerk, on 36 10 days' notice to the
parties, may (1) dismiss a review proceeding as provided
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in section (a) and (2) except as provided in rule 18.8(b),
will dismiss a review proceeding for failure to timely file
a notice of appeal, a notice for discretionary review, a
motion for discretionary review of a decision of the
Court of Appeals, or a petition for review. A party may
object to the ruling of the commissioner or clerk only as
provided in rule 17.7.

RAP 18.14(c)

(c) Content, Filing, and Service; Response. A motion
on the merits should be a separate document and should
not be included within a party's brief on the merits. The
motion should comply with rule 17.3(a), except that
material contained in a brief may be incorporated by
reference and need not be repeated in the motion. A
motion on the merits should not exceed 25 pages, ex-
cluding attachments. The motion should be filed and
served as provided in rule 17.4. A response may be filed
and served as provided in rule 17.4(¢) and may incorpo-
rate material in a brief by reference. Requests for attor-
ney fees are governed by rule 18.1.

RAP

Personal Restraint Petition for Person
Confined by State or Local Government

[Rule 16.7]

C. STATEMENT OF FINANCES

If you cannot afford to pay the $25 filing fee or can-
not afford to pay an attorney to help you, fill this out. If
you have enough money for these things, do not fill out
this part of the form.

1. I do I do not [ ask the court to file this without
making me pay the $25 filing fee because I am so poor I
cannot pay the fee.

2.1 have § in my prison or institution account.

3. I do (J do not [J ask the court to appoint a lawyer
for me because I am so poor I cannot afford to pay a
lawyer.

4. 1 am O am not [J employed. My salary or wages
amount to § a month. My employer is

FORM 17.

(name and address)

5. During the past 12 months I did [ did not [J get
any money from a business, profession or other form of
self-employment. (If I did, it was

(kind of self-employment)
and the total income I got was § J)
6. During the past 12 months, |

did did not get any rent payments. If so,
the total amount I got was

(W O $ .

o O get any interest. If so, the total
amount I got was § .

o o get any dividends. If so, the
total amount I got was $ .

o o get any other money. If so, the

amount of money I got was
$
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7.0 O have any cash except as said in
answer 2. If so, the total
amount of cash I have is
$ .

O O have any savings accounts or
checking accounts. If so, the
amount in all accounts is
h) .

O O own stocks, bonds, or notes. If

so, their total value is $
8. List all real estate and other property or things of
value which belong to you or in which you have an in-
terest. Tell what each item of property is worth and how
much you owe on it. Do not list household furniture and
furnishings and clothing which you or your family need.

Items Value

9.1 am O am not [] married. If I am married, my
wife or husband's name and address is

10. All of the persons who need me to support them.
are listed here.
Name and Address

Relationship Age
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by existing law or a good faith argument for the exten-
sion, modification, or reversal of existing law, and that it
is not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase
in the cost of litigation. If a pleading, motion, or legal
memorandum is not signed, it shall be stricken unless it
is signed promptly after the omission is called to the at-
tention of the pleader or movant. If a pleading, motion,
or legal memorandum is signed in violation of this rule,
the court, upon motion or upon its own initiative, shall
impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may in-
clude an order to pay to the other party or parties the
amount of the reasonable expenses incurred because of
the filing of the pleading, motion, or legal memorandum,
including a reasonable attorney fee.

CR 56(h)

(h) Form of Order. The order granting or denying the
motion for summary judgment shall designate the docu-
ments and other evidence called to the attention of the
trial court before the order on summary judgment was
entered.

CR 62(a)

(a) Automatic Stays. No Except as to a judgment of a
district court filed with the superior court pursuant to
RCW 4.56.200, no execution shall issue upon a judg-

ment nor shall proceedings be taken for its enforcement
until the expiration of 5 days after its entry. Upon the
filing of a notice of appeal, enforcement of judgment is

11. All the bills I owe are listed here.
Name of creditorAddress
you owe money to

Amount

CR 11
SIGNING OF PLEADINGS, MOTIONS, AND LEGAL
MEMORANDA: SANCTIONS

Every pleading, motion, and legal memorandum of a
party represented by an attorney shall be dated and
signed by at least one attorney of record in his the at-
torney's individual name, whose address and Washington
State Bar Association membership number shall be stat-
ed. A party who is not represented by an attorney shall
sign and date his the party's pleading, motion, or legal
memorandum and state his the party's address. Petitions
for dissolution of marriage, separation, declarations con-
cerning the validity of a marriage, custody, and modifi-
cation of decrees issued as a result of any of the forego-
ing petitions shall be verified. Other pleadings need not,
but may be, verified or accompanied by affidavit. The
signature of a party or of an attorney constitutes a cer-
tificate by him the party or attorney that he the party or
attorney has read the pleading, motion, or legal memo-
randum; that to the best of his the party's or attorney's
knowledge, information, and belief, formed after reason-
able inquiry it is well grounded in fact and is warranted

stayed until the expiration of 14 days after entry of
judgment. Unless otherwise ordered by the trial court or
appellate court, an interlocutory or final judgment in an
action for an injunction or in a receivership action, shall
not be stayed during the period after its entry and until
appellate review is accepted or during the pendency of
appellate review.

CR 71(d)

(d) Withdrawal and Substitution. Except as provided
in section (b), an attorney may withdraw if a new attor-
ney is substituted by filing and serving a Notice of
Withdrawal and Substitution. The notice shall include a
statement of the date on which the withdrawal and sub-
stitution are effective and shall include the name, ad-
dress, Washington State Bar Association membership
number, and signature of the withdrawing attorney and
the substituted attorney. If an attorney changes firms or
offices, but another attorney in the previous firm or office
will become counsel of record, a Notice of Withdrawal
and Substitution shall nevertheless be filed.

CrR 8.4
SERVICE, ANP FILING, AND SIGNING OF PAPERS

CR 5 shall govern service and filing of written motions
(except those heard ex parte) in criminal causes. All
pleadings, motions, and legal memoranda signed by an
attorney shall include the attorney's Washington State
Bar Association membership number in the signature
block.
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RALJ 1.2(b)

(b) Application of Rules. Cases and issues will not be
determined on the basis of compliance or noncompliance
with these rules, except that—a—casc—witl—be—dismissed

¥ ecis; 1 e forfail Y
a ncncc.of appeat—in-the-supcrior comt.m fﬁ" ant a_nsf
provided in rule 10.2. A party's right to proceed further
in an appeal may be conditioned on compliance with the
terms of a sanction order under rule 10.1.

RALJ 2.1
WHO MAY APPEAL

(a) Appeal. Only an aggrieved party may appeal.
(b) Cross Review. Cross review means review initiated

by a respondent in an appeal. A party seeking cross re-
view must file a notice of appeal within the time allowed

by rule 2.5(¢c).

RALJ 7.1
GENERALLY

Each party shall file a brief. The superior court may
order a party to file additional briefs or may order that
the requirement to file briefs be waived. An appellant
may file a reply brief as a matter of right.

RALJ 7.2(c)

(c) Reply Brief. A reply brief shall be filed within 14
days of service of the brief to which it responds, or at
such other time as the superior court orders. A reply
brief shall be filed no later than 7 days before the day
set for argument by the superior court.

RALJ 10.2
DISMISSAL OF APPEAL

(a) Involuntary Dismissal. The superior court will, on
motion of a party or on its own motion after 14 days'
notice to the parties, dismiss an appeal of the case (1)
except as provided in section (b) of this rule, for failure
to timely file a notice of appeal, or (2) for want of pros-
ecution if the party appealing has abandoned the appeal.
Unless good cause is shown, an appeal will be deemed
abandoned if there has been no action of record for 90
days.

(b) Extension of Time; Restrictions. The superior
court may, on its own initiative or on motion of a party,
extend the time for filing a notice of appeal, but only in
extraordinary circumstances and to prevent a gross mis-
carriage of justice. The superior court will ordinarily
hold that the desirability of finality of decisions out-
weighs the privilege of a litigant to obtain an_extension
of time under this section. A motion to extend time is
determined by the superior court to which the untimely
notice of appeal is directed.

€b) (c) Voluntary Withdrawal of Appeal. The superi-
or court may, in its discretion, dismiss an appeal on
stipulation of all the parties and, in criminal cases, the
written consent of the defendant. The superior court
may, in its discretion, dismiss an appeal on the motion of
a party who has filed a notice of appeal.

{12]

Washington State Register, Issue 90-13

RALJ 11.6
SERVICE, AND FILING, AND SIGNING OF PAPERS

CR 5 and CrR 8.4 apply to the service and filing of
papers under these rules. None of the papers required by
these rules to be served are original process. All briefs
and motions signed by an attorney shall include the at-
torney's Washington State Bar Association membership
number in the signature block.

CRLIJ 11
SIGNING OF PLEADINGS

Every pleading of a party represented by an attorney
shall be dated and signed by at least one attorney of
record in his the attorney's individual name, whose ad-
dress and Washington State Bar Association member-
ship number shall be stated. A party who is not repre-
sented by an attorney shall sign and date his the party's
pleading and state his the party's address. Pleadings
need not, but may be, verified or accompanied by affida-
vit. The signature of a party or of an attorney constitutes
a certificate by him the party or attorney that he the
party or attorney has read the pleading; that to the best
of his the party's or attorney's knowledge, information,
and belief there is good ground to support it; and that it
is not interposed for delay. If a pleading is not signed or
is signed with intent to defeat the purpose of this rule, it
may be stricken as sham and false and the action may
proceed as though the pleading had not been served. For
a willful violation of this rule an attorney may be sub-
jected to appropriate action as for contempt. Similar ac-
tion may be taken if scandalous or indecent matter is
inserted.

CRLIJ 71(d)

(d) Withdrawal and Substitution. Except as provided
in section (b), an attorney may withdraw if a new attor-
ney is substituted by filing and serving a Notice of
Withdrawal and Substitution. The notice shall include a
statement of the date on which the withdrawal and sub-
stitution are effective and shall include the name, ad-
dress, Washington State Bar Association membership
number, and signature of the withdrawing attorney and
the substituted attorney. If an attorney changes firms or
offices, but another attorney in the previous firm or office
will become counsel of record, a Notice of Withdrawal
and Substitution shall nevertheless be filed.

CrRLIJ 8.4
SERVICE, AND FILING, AND SIGNING OF PAPERS

(a) Service: When Required. Except as otherwise pro-
vided in these rules, every order required by its terms to
be served, every pleading subsequent to the original
complaint or citation and notice, every paper relating to
discovery required to be served upon a party unless the
court otherwise orders, every written motion other than
one which may be heard ex parte, and every written no-
tice, appearance, demand, application, designation of
record on appeal, and similar paper shall be served upon
each of the parties.

(b) Service: How Made.

(1) On Lawyer or Party. Whenever under these rules
service is required or permitted to be made upon a party
represented by a lawyer the service shall be made upon
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the lawyer unless service upon the party is ordered by
the court. Service upon the lawyer or upon a party shall
be made by delivering a copy to the person or by mailing
it to the person's last known address. Delivery of a copy
within this rule means: handing it to the lawyer or to the
party; or leaving it at the person's office with a clerk or
other person in charge thereof; or, if there is no one in
charge, leaving it in a conspicuous place therein; or, if
the office is closed or the person to be served has no of-
fice, leaving it at the person's dwelling house or usual
place of abode with some person of suitable age and dis-
cretion then residing therein.

(2) Service by Mail.

(i) How Made. CRLJ 5 (b)(2)(i) shall govern service
by mail.

(ii) Proof of Service by Mail. Proof of service by mail
may be by affidavit or certification, under RCW 9A.72-
.085 or any law amendatory thereof, of the person who
mailed the papers, or by written acknowledgment of
service.

(c) Filing With Court. The complaint or citation and
notice shall be filed as in rule 2.1. All other pleadings
required to be served upon a party shall be filed with the
court pursuant to CRLJ 5(e).

(d) Bar Association Membership Number. All plead-
ings, motions, and legal memoranda signed by an attor-
ney shall include the attorney's Washington State Bar
Association membership number in the signature block.

RAP 2.2(b)

(b) Appeal by State or a Local Government in Crimi-
nal Case. Except as provided in section (c), the State or
a local government may appeal in a criminal case only
from the following superior court decisions and only if
the appeal will not place the defendant in double jeop-
ardy:

(1) Final Decision, Except Not Guilty. A decision
which in effect abates, discontinues, or determines the
case other than by a judgment or verdict of not guilty,
including but not limited to a decision setting aside,
quashing, or dismissing an indictment or information.

(2) Pretrial Order Suppressing Evidence. A pretrial
order suppressing evidence, if the trial court expressly
finds that the practical effect of the order is to terminate
the case.

(3) Arrest or Vacation of Judgment. An order arrest-
ing or vacating a judgment.

(4) New Trial. An order granting a new trial.

(5) Disposition in Juvenile Offense Proceeding. A dis-
position in a juvenile offense proceeding which is outside
below the standard range of disposition for the offense or
which the state or local government believes involves a
miscalculation of the standard range.

(6) Sentence in Criminal Case. A sentence in a crimi-
nal case which is below the standard range for the of-
fense or which the state or local government believes in-
volves a miscalculation of the standard range.

RLD 13.6
REGULATIONS

The Disciplinary Board may adopt regulations perti-
nent to the powers set forth in this rule subject to the
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approval of the Board of Governors and the Supreme
Court.

RLD 5.5B
DISCIPLINE FOR CUMULATIVE ADMONITIONS

(a) Grounds. A lawyer may be disciplined, and receive
a sanction pursuant to rule 5.1, upon accumulation of
three admonitions within a 5-year period.

(b) Procedure. Upon being presented with evidence
that a lawyer has received three admonitions within a 5—
year period following the effective date of this rule, a
review committee may authorize the filing of a formal
complaint based solely on the provisions of this rule. The
issues in such a proceeding, which shall be conducted in
the same manner as any disciplinary proceeding, shall be
whether the respondent lawyer has accumulated a record
of three admonitions within a 5-year period and, if so,
what disciplinary sanction should be recommended.

RLD 3.7 (a), (c), (d)

(a) Assessment. In all cases in which a sanction or
admonition is imposed upon a lawyer following a hearing
and a finding of misconduct, or a lawyer accepts an ad-
monition pursuant to rule 5.5A(a), costs and expenses as
herein defined may be assessed against the lawyer in fa-
vor of the Association.

(c) Expenses Defined. "Expenses" for the purposes of
this rule shall mean a reasonable charge for attorney
fees and administrative costs. Expenses assessed pursu-
ant to this rule may equal the actual expenses incurred
by the Association, but in any case the following
amounts shall conclusively be presumed reasonable:

(1) For an admonition_that is accepted pursuant to
rule 5.5A(a), $500.

) (2) For a matter which becomes final without re-
view by the Board, $566 $1,000.

€2y (3) For a matter which becomes final following
Board review, without appeal to the Supreme Court, a
total of $750 $1,500.

€3) (4) For a matter appealed to the Supreme Court,
a total of $+666 $2,000.

(d) Association To File Statement of Costs and Ex-
penses. When the decision of a hearing officer or panel
imposing a sanction becomes final without Board review,
or when a decision of the Board imposing a sanction or
an admonition s becomes final after being served on the
respondent lawyer after Board review, or when a deci-
sion_of the Board imposing discipline is appealed, the
Association shall have 10 days in which to file a state-
ment of costs and expenses in the office of the Asso-
ciation.

(1) Content. A statement of costs and expenses shall
state with particularity the nature and amount of the
costs claimed and shall state the expenses requested. The
statement shall be signed by state bar counsel, which
signature shall constitute a certification that all reason-
able attempts have been made to insure the accuracy of
the statement.

(2) Exceptions. The respondent lawyer shall have 10
days from service of the statement of costs and expenses
on him or her to file exceptions in the office of the Asso-
ciation.




WSR 90-11-053

RLD 10.3(b)

(b) Petition and Initial Review. The petition for rein-

statement shall set forth the facts demonstrating that the -

disability has been removed. The petition shall be filed
with the Board at the office of the Association. Upon the
filing of the petition the chairperson of the Board shall
direct whatever action appears necessary or proper to
determine whether the disability has been removed. Such
actions include but are not limited to direction: (1) that
state bar counsel or any other person conduct an investi-
gation and file a report; (2) that an examination of the
lawyer be conducted by a qualified expert or experts;
and (3) that a hearing be held before the Board, or be-
fore a hearing officer or panel. Such a hearing shall be
conducted under the same procedural rules as disciplin-

ary proceedings.

RLD 11.1 (b), (m)

(b) Release May Be Authorized. The Board of Gov-
ernors, or the Executive Director acting under the direc-
tion of the Board, may authorize the general or limited
release of any confidential information obtained during
the course of an investigation when to do so appears
necessary to protect the interests of clients or other per-
sons, the public, or the integrity of the Bar. A respon-
dent lawyer shall be served-with given notice of a deci-
sion to release information under this section S—days pri-
or to its release unless the Board, or the Executive Di-
rector acting under the direction of the Board, finds that
such notice would jeopardize serious interests of any
person or the public, or that the delay caused by giving
the notice to the respondent would be detrimental to the
integrity of the Bar.

(m) Release to Client's Security Program Committee.
Nothing in these rules shall prohibit the release of infor-
mation obtained during the course of an investigation to
the Client's Security Program Committee concerning
applications which are pending before the Committee.
The Committee shall treat such information as confi-
dential unless release is authorized by this rule or the
Board of Governors.

RLD 123
PAPERS

All pleadings or other papers under these rules must
be typewritten or printed, double spaced, on good quality
8%— by 1l-inch or8%—by—+3—inch paper. The use of
letter—size copies of exhibits is encouraged if it does not
impair legibility.

RLD 12.8(b)

(b) Destruction of Files. In any matter in which a
complaint or investigation has been dismissed without
the imposition of a disciplinary sanction, whether fol-
lowing a hearing or otherwise, file materials relating to
the matter may be destroyed 5 years after the dismissal
first occurred, and shall be destroyed at that time upon
the request of the lawyer involved unless the files are
being used in an ongoing investigation or unless other
good cause exists for retention. The Board of Governors
shall rule on a request by a lawyer for destruction of files
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pursuant to this rule when that request is opposed by
state bar counsel.

RLD 13.3
DISCLOSURE

The examination and audit report shall be open to the
Board, state bar counsel, the lawyer or firm examined,
investigated or audited, and to the Board of Governors
upon its request, unless a disciplinary proceeding is
commenced in which event the disclosure provisions of
Title 11 shall apply.

RLD 13.5
DECLARATION OR QUESTIONNAIRE

(a) Questionnaire. The Association shall cause to be
directed annually to each active lawyer a written decla-
ration or questionnaire designed to determine whether
such lawyer is complying with RPC 1.14. Such declara-
tion or questionnaire shall be completed, executed and
delivered by such lawyer to the Association on or before
the date of delivery specified in such declaration or
questionnaire.

(b) Noncompliance. Failure to file the declaration or
questionnaire on or before the date specified in section
(a) shall be grounds for discipline. Such failure shall
also subject the lawyer who has failed to comply with
this rule to a full audit of his or her books and records as
provided in rule 13.1(c), upon request of state bar coun-
sel to a review committee. A copy of any request made
under this section shall be served upon the lawyer in-
volved. The request shall be granted upon a showing that
the lawyer has failed to comply with section (a) of this
rule. If the lawyer should later comply, state bar counsel
shall have discretion to determine whether an audit
should be conducted, and if so the scope of that audit. A
lawyer audited pursuant to this section shall be liable for
all actual costs of conducting such audit, and also a
charge of $100 per day spent by the auditor in conduct-
ing the audit and preparing an audit report. Costs and
charges shall be assessed in the same manner as costs
under rule 2.8 (b)(2).

RLD 2.9(a)

(a) Rights. Any person filing a complaint with the
Association alleging an act of misconduct by a lawyer
shall have the right to:

(1) Be advised promptly of the receipt of the com-
plaint, and of the name, address and office phone num-
ber of the person assigned to its investigation if such an
assignment is made;

(2) Request reconsideration by a review committee of
a conditional dismissal of the complaint by state bar
counsel or reconsideration by the Board of a dismissal of
the complaint by a review committee when the chairper-
son of the Board so directs;

(3) Have a reasonable opportunity to speak with the
investigator assigned to the complaint, by telephone or in
person, concerning the substance of the complaint or its
status;

(4) Receive a copy of any response submitted by the
lawyer complained against, except when that response
makes reference to confidences or secrets of a client of
the lawyer to which the complainant is not privy, or
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contains information of a personal and private nature
regarding the lawyer, or when a review committee de-
termines that the interests of justice would better be
served if the response is not released:;

(5) Submit additional supplemental written informa-
tion or documentation at any time;

(6) Attend and—testify—as—a—witmess—at any hearing
conducted into the complaint, subject to the applicable
rules of evidence and any protective order issued pursu-
ant to rule 11.1(f);

(7) Testify as a witness at any hearing conducted into
the complaint, subject to the applicable rules of evidence
and any protective order issued pursuant to rule 11.1(f).

€7 (8) Be advised of the disposition of the complaint.

RLD 5.5A (a), (b), (e)

(a) Grounds. An admonition may be issued by a re-
view committee, or as permitted by rule 2.3 (f)(5), by
the Disciplinary Board, when investigation of a com-
plaint shows misconduct involving inattention, neglect or
lack of competence in handling a matter.

(b) Effect. An admonition shall be admissible in evi-
dence in subsequent discipline or disability proceedings
involving the lawyer. File materials relating to an inves-
tigation concluded with an admonition, including the
admonition, shall be subject to destruction as provided in
rule 12.8(b).

(e) Admonition Not Public. An admonition shall not
be a public matter, unless a_stipulation approved by a
review committee or Disciplinary Board provides that
the admonition shall be public, or the admonition is ad-
mitted into evidence in a public disciplinary proceeding,
or issued by the Board after a hearing under section (d).

RLD 2.8(b)

(b) Failure To Cooperate. When a lawyer has failed
to comply with any request made pursuant to section (a)
for more than 30 days, state bar counsel may notify the
lawyer that failure to so comply within 10 days may ne-
cessitate the taking of the deposition of the lawyer pur-
suant to subpoena.

(1) Any deposition conducted after the expiration of
that 10-day period and necessitated by the continued
failure to cooperate by the lawyer may be conducted at
any place within the state of Washington.

(2) A lawyer whose failure to cooperate has resulted
in a subpoena being served for a deposition being to be
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appear appropriate against the lawyer. Board review of
an order assessing costs and expenses under this rule
may be conducted in the same manner and under the
same terms as review under rule 5.7(e).

(3) Failure of a lawyer to cooperate fully and
promptly with an investigation as required by section (a)
of this rule shall also constitute grounds for discipline.

RLD 2.3()

(f) Authority of Board. The Board shall have the
power and authority to:

(1) Review each proceeding in which a recommenda-
tion of disbarment, suspension, or transfer to disability
inactive status has been made by a hearing officer or
panel;

(2) Review each proceeding in which a recommenda-
tion other than disbarment or suspension from the prac-
tice of law has been made by a hearing officer or panel,
including a recommendation of dismissal, upon an ap-
peal filed pursuant to rule 6.1(b);

(3) Review stipulations entered into pursuant to rule
4.14 when such stipulations provide for suspension or
disbarment;

(4) Review any prehearing ruling of a hearing officer
or panel, upon request for review by either the respon-
dent lawyer or state bar counsel, where the chairperson
of the Board determines that such review is necessary
and appropriate and will serve the ends of justice;

(5) Review the decision of a review committee dis-
missing allegations of misconduct by a lawyer when such
review is directed by the chairperson of the Board, and
upon such review order a hearing on the alleged miscon-
duct, dismiss the matter, issue an advisory letter pursu-
ant to rule 5.6, issue an admonition pursuant to rule
3.5A, or order such further investigation as may appear
appropriate;

(6) Perform such other functions and take such other
actions as provided in these rules or as may be delegated
to it by the Board of Governors or Supreme Court, or as
may be necessary and proper to carry out its duties.

RLD 2.5(d)

(d) Terms of Appointment. Appointment by the
Board of Governors to the hearing officer list, or to the
list of nonlawyers maintained pursuant to section (c),
shall be for a period of 3 years and shall be subject to
reappointment at the discretion of the Board of
Governors. Eligibility of a member of the Disciplinary

conducted pursuant to the preceding subsection shall be
liable for the actual costs of conducting—such that depo-
sition, including but not limited to service fees, court re-
porter fees, travel expenses and the cost of transcribing
the deposition, if ordered by state bar counsel, regardless
of the ultimate disposition of the underlying complaint.
In addition, a lawyer whose failure to cooperate has re-
sulted in service of a subpoena for a deposition shall be
liable for the expense of a reasonable attorney fee of
$200. Upon application of state bar counsel to a review
committee itemizing the costs and expenses and setting
forth the reasons necessitating the deposition, and after
giving the lawyer 10 days to respond, the review com-
mittee shall by order assess such costs and expenses as
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Board to serve as a hearing officer or panel member shall
be concurrent with his or her term on the Board. Not-
withstanding the provisions of this rule, a hearing officer
or panel member shall have authority to act in any mat-
ter assigned to him or her prior to the expiration of his
or her appointment or term.

APR 14

LIMITED PRACTICE RULE FOR FOREIGN LAW
CONSULTANTS

(a) Purpose. The purpose of this rule is to authorize
lawyers from a foreign country to advise or consult
about foreign law and to prescribe the conditions and
limitations upon such limited practice.

(b) Qualifications.
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(1) To qualify as a Foreign Law Consultant applicant
for admission to the limited practice of law in the State
of Washington as provided in these rules, a person must:

(i) Present satisfactory proof of both admission to the
practice of law, together with current good standing, in a
foreign jurisdiction, and active legal experience as a
lawyer or counselor at law or the equivalent in a foreign
jurisdiction for at least 5 of the 7 years immediately
preceding the application; and

(ii) Possess the good moral character and fitness req-
uisite for a member of the Bar of the State of Washing-
ton; and

(iii) Be an actual bona fide resident of the State of
Washington; and

(iv) Execute under oath and file with the Bar Associ-
ation two copies of an application, one of which shall be
in the applicant's own handwriting, in such form as may
be required by the Board of Governors; and

(v) File with the application a certificate from the au-
thority in such foreign country having final jurisdiction
over professional discipline, certifying as to the appli-
cant's admission to practice, and the date thereof, and as
to the good standing of such lawyer or counselor at law
or the equivalent, together with a duly authenticated
English translation of such certificate, if it is not in
English; and

(vi) File with the application a letter of recommenda-
tion from one of the members of the executive body of
such authority or from one of the judges of the highest
law court or courts of original jurisdiction of such for-
eign country, together with a duly authenticated English
translation of such letter, if it is not in English; and

(vii) Provide with the application such other evidence
of the applicant's educational and professional qualifica-
tions, good moral character and fitness and compliance
with the requirements of this rule as the Board of Gov-
ernors may require; and

(viii) Pay upon the filing of the application a fee equal
to that required pursuant to rule 3(d)(2) to be paid by
an attorney applicant to take the bar examination.

(2) Upon a showing that strict compliance with the
provisions of subsections (b)(1)(v) or (b)(1)(vi) would
cause the applicant unnecessary hardship, the Board of
Governors may at its discretion waive or vary the appli-
cation of such provisions and permit the applicant to
furnish other evidence in lieu thereof.

(c) Procedure. The Board of Governors shall approve
or disapprove applications for admission of Foreign Law
Consultants. Additional proof of any facts stated in the
application may be required by the Board. In the event
of the failure or refusal of the applicant to furnish any
information or proof, or to answer any inquiry of the
Board pertinent to the pending application, the Board
may deny the application. Upon approval of the applica-
tion by the Board of Governors, the Board shall recom-
mend to the Supreme Court the admission of the appli-
cant for the purposes herein stated. The Supreme Court
may enter an order admitting to practice those appli-
cants it deems qualified, conditioned upon such appli-
cants: :

(i) Taking and filing with the Clerk of the Supreme
Court the Oath of Attorney pursuant to rule 5; and
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(ii) Paying to the Bar Association its membership fee
for the current year in the amount required of active
members admitted for 3 or more years; and

(iii) Filing with the Bar Association in writing his or
her address in the State of Washington, together with a
statement that the applicant has read the Rules of Pro-
fessional Conduct and Rules for Lawyer Discipline, is
familiar with their contents and agrees to abide by them.

(2) Upon the entry of an order of admission, the filing
of the required materials and payment of the member-
ship fee, the applicant shall be enrolled as a Foreign
Law Consultant and shall be entitled to the limited
practice of law as specified by this rule.

(d) Scope of Practice. A Foreign Law Consultant
shall be authorized to engage in the limited practice of
law only as authorized by the provisions of this rule. A
Foreign Law Consultant may not:

(1) Appear for a person other than the Foreign Law
Consultant as lawyer in any court or before any magis-
trate or other judicial officer in this state (other than
upon admission for a particular action or proceeding
pursuant to rule 8(b)) or prepare pleadings or any other
papers or issue subpoenas in any action or proceeding
brought in any court or before any judicial officer of this
state;

(2) Prepare any deed, mortgage, assignment, dis-
charge, lease or any other instrument affecting title to
real estate located in the United States; or

(3) Prepare any will or trust instrument affecting the
disposition on death of any property located in the Unit-
ed States and owned by a resident thereof; or any in-
strument related to the administration of a decedent's
estate in the United States; or

(4) Prepare any instrument with respect to the marital
relations, rights or duties of a resident of the United
States, or the custody or care of the children of such a
resident; or

(5) Render legal advice on the law of the State of
Washington, of any other state or territory of the United
States, of the District of Columbia or of the United
States (whether rendered incident to preparation of legal
instruments or otherwise) unless and to the extent that
the Foreign Law Consultant is admitted to practice law
before the highest court of such other jurisdiction; or

(6) In any way hold himself or herself out as a mem-
ber of the Bar of the State of Washington; or

(7) Use any title other than "Foreign Law Consul-
tant", the firm name, and/or authorized title used in the
foreign country where the Foreign Law Consultant is
admitted to practice. In each case, such title or name
shall be used in conjunction with the name of such for-
eign country.

(e) Disciplinary Provisions. A Foreign Law Consul-
tant shall be subject to the Rules for Lawyer Discipline
and the Rules of Professional Conduct as adopted by the
Supreme Court and to all other laws and rules governing
lawyers admitted to the Bar of this state. Jurisdiction
shall continue whether or not the Consultant retains the
authority for the limited practice of law in this state, and
regardless of the residence of the Consultant.

(f) Continuing Requirements.
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(1) Continuing Legal Education. Foreign Law Con-
sultants shall comply with rule 11 concerning Continu-
ing Legal Education.

(2) Annual Fee. A Foreign Law Consultant shall pay
to the Bar Association its membership fee for the cur-
rent year in the amount required of active members ad-
mitted to practice for 3 or more years.

(3) Report. A Foreign Law Consultant shall promptly
report to the Bar Association any change in his or her
status in any jurisdiction where he or she is admitted to
practice.

(g) Termination of License. A limited license is
granted at the sufferance of the Supreme Court and may
be revoked at any time upon the court's own motion, or
upon the motion of the Board of Governors, with or
without cause, including failure to comply with the
terms of this rule.

RPC
TERMINOLOGY

"Belief” or "believes" denotes that the person involved
actually supposed the fact in question to be true. A per-
son's belief may be inferred from circumstances.

"Confidence" refers to information protected by the
attorney—client privilege under applicable law, and "se-
cret” refers to other information gained in the profes-
sional relationship that the client has requested be held
inviolate or the disclosure of which would be embarrass-
ing or would be likely to be detrimental to the client.

"Consents in writing" or "written consent” means ei-
ther (a) a written consent executed by a client, or (b)
oral consent given by a client which the lawyer confirms
in_writing in a manner which can be easily understood
by the client and which is promptly transmitted to the
client.

"Consult” or "consultation” denotes communication
of information reasonably sufficient to permit the client
to appreciate the significance of the matter in question.

"Firm" or "law firm" denotes a lawyer or lawyers in a
private firm, lawyers employed in the legal department
of a corporation or other organization and lawyers em-
ployed in a legal services organization.

"Fraud" or "fraudulent” denotes conduct having a
purpose to deceive and not merely negligent misrepre-
sentation or failure to apprise another of relevant infor-
mation.

"Knowingly,” "known," or "knows" denotes actual
knowledge of the fact in question. A person's knowledge
may be inferred from circumstances.

"Partner” denotes a member of a partnership and a
shareholder in a law firm organized as a professional
corporation.

"Reasonable” or "reasonably" when used in relation
to conduct by a lawyer denotes the conduct of a reason-
ably prudent and competent lawyer.

"Reasonable belief" or "reasonably believes” when
used in reference to a lawyer denotes that the lawyer
believes the matter in question and that the circum-
stances are such that the belief is reasonable.

"Reasonably should know" when used in reference to
a lawyer denotes that a lawyer of reasonable prudence
and competence would ascertain the matter in question.
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"Secret" see "confidence".

"Substantial” when used in reference to degree or ex-
tent denotes a material matter of clear and weighty
importance.

RPC 1.5 (a), (b), (c)

(a) A lawyer's fee shall be reasonable. The factors to
be considered in determining the reasonableness of a fee
include the following:

(1) The time and labor required, the novelty and dif-
ficulty of the questions involved, and the skill requisite to
perform the legal service properly and the terms of the
fee agreement between the lawyer and client;

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer;

(3) The fee customarily charged in the locality for
similar legal services;

(4) The amount involved in the matter on which legal
services are rendered and the results obtained;

(5) The time limitations imposed by the client or by
the circumstances;

(6) The nature and length of the professional rela-
tionship with the client;

(7) The experience, reputation, and ability of the law-
yer or lawyers performing the services; and

(8) Whetherthe—fec—is—fixed~or—contingent: Whether
the fee agreement or confirming writing demonstrates
that the client had received a reasonable and fair disclo-
sure of material elements of the fee agreement and of
the lawyer's billing practices.

(b) When the lawyer has not regularly represented the
client, or_if the fee agreement is substantially different
than that previously used by the parties, the basis or rate
of the fee or factors involved in determining the charges
for legal services and the lawyer's billing practices shall
be communicated to the client, preferably in wrltlng,
before or within a reasonable time after commencmg the
representation. Upon the request of the client in any
matter, the lawyer shall communicate to the client in
writing the basis or rate of the fee.

(c) A fee may be contingent on the outcome of the
matter for which the service is rendered, except in a
matter in which a contingent fee is prohibited by section
(d) or other law.

(1) A contingent fee agreement shall be in writing and
shall state the method by which the fee is to be deter-
mined, including the percentage or percentages that
shall accrue to the lawyer in the event of settlement, tri-
al or appeal, litigation and other expenses to be deducted
from the recovery, and whether such expenses are to be
deducted before or after the contingent fee is calculated.
Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a written statement stating
the outcome of the matter and, if there is a recovery,
showing the remittance to the client and the method of
its determination.

(2) A contingent fee consisting of a percentage of the
monetary amount recovered for a claimant, in which all

or_part of the recovery is to be paid in the future, shall
be paid only (i) by applying the percentage to the

amounts recovered as they are received by the client or
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(i) by applying the percentage to the actual cost of the
settlement or award to the defendant.

RPC 1.6 (a), (¢)

(a) A lawyer shall not reveal confidences or secrets
relating to representation of a client unless the client
consents after consultation, except for disclosures that
are impliedly authorized in order to carry out the repre-
sentation, and except as stated in sections (b) and (c).

(c) A lawyer may reveal to the tribunal confidences or
secrets which disclose any breach of fiduciary responsi-
bility by a client who is a _guardian, personal representa-
tive, receiver, or other court appointed fiduciary.

RPC 7.5(d)

(d) Lawyers may state or imply that they practice in a
partnership or other organization only when that is the
fact. Lawyers practicing out of the same office who are
not partners or shareholders of a professional corpora-
tion may not join their names together. Lawyers who are
not (1) partners or shareholders of a professional corpo-
ration, or (2) employees of a sole proprietorship,
partnership, or professional corporation or other organi-
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rely on the address information contained in the state
computer system in issuing notices in pending actions.

(¢) Change of Name. An attorney whose name
changes shall, within 10 days after the change, notify in
writing the Executive Director of the Washington State
Bar Association, who shall forward changes weekly to
the Office of the Clerk of the Supreme Court for entry
into the state computer system. The notice shall contain
(1) the full previous name, clearly identified as such, (2)
the full new name, clearly identified as such, (3) the at-
torney's Washington State Bar Association membership
number, and (4) the effective date of the change.

(d) Requirements of Local and Other Court Rules
Not Affected. The responsibility of a party or an attor-
ney to keep the court and other parties and attorneys
informed of the party's or attorney's correct name and
current address, as may be required by local or other
court rule, is not affected by this rule.

RAP 18.23
MAIL ADDRESSED TO APPELLATE COURTS

All briefs and other papers sent submitted to the Su-
preme Court and the Court of Appeals to be filed or
considered in a case should be addressed to the clerk of

zation, or (3) in the relationship of being "Of Counsel”
to a sole proprietorship, partnership, or professional cor-
poration or other organization, shall have separate let-
terheads, cards and pleading paper, and shall sign their
names individually at the end of all pleadings and corre-
spondence and not in conjunction with the names of
other lawyers.

APR 13
[NEW RULE]
SIGNING OF PLEADINGS AND OTHER PAPERS; NOTICE OF
CHANGE OF ADDRESS OR NAME

(2) Signing of Pleadings and Other Papers. All plead-
ings and other papers signed by an attorney and filed
with a court shall include the attorney's Washington
State Bar Association membership number in the signa-
ture block. The law department of a municipality, coun-
ty, or state, public defender organization or law firm is
authorized to make an application to the Office of the
Administrator for the Courts for an office identification
number. An office identification number may be assigned
by the Office of the Administrator for the Courts upon a
showing that it will facilitate the process of electronic
notification. If an office identification number is granted,
it shall appear with the attorney's Washington State Bar
Association membership number in the signature block.

(b) Change of Address. An attorney whose office ad-
dress changes shall, within 10 days after the change, no-
tify in writing the Executive Director of the Washington
State Bar Association, who shall forward changes week-
ly to the Office of the Clerk of the Supreme Court for
entry into the state computer system. In addition to the
attorney's full name, the notice shall contain (1) the at-
torney's Washington State Bar Association membership
number, (2) the previous address and telephone number,
clearly identified as such, (3) the new address and tele-
phone number, clearly identified as such, and (4) the ef-
fective date of the change. The courts of this state may
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the appropriate court and should clearly show, in the
brief or paper itself or in a cover letter, (1) the name of
the court to which the brief or paper is being submitted,
(2) the caption of the case, and (3) the docket number
of the case in the appellate court or, if none, the docket
number of the case in the trial court and the name of the
trial court.

Reviser's note: The typographical error in the above material oc-
curred in the copy filed by the Supreme Court and appears in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser's note: The brackets and enclosed material in the text of
the above material occurred in the copy filed by the Supreme Court
and appear in the Register pursuant to the requirements of RCW
34.08.040.
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COLUMBIA RIVER
GORGE COMMISSION
[Filed May 17, 1990, 2:35 p.m.]
Reviser's note: The following material has not been adopted under
the Administrative Procedure Act, chapter 34.05 RCW, but has been

filed in the office of the code reviser and is published in the Register
exactly as filed.

I HEREBY CERTIFY that the copy shown below is
a true, full and correct copy of rule(s) adopted on May
8, 1990, by the Columbia River Gorge Commission to
become effective upon filing.

The within matter having come before the Columbia
River Gorge Commission after all procedures having
been in the required form and conducted in accordance
with applicable statutes and rules and being fully ad-
vised in the premises.

Notice of Intended Action in Code Revisers Register:
Yes.

NOW THEREFORE, IT IS HEREBY ORDERED
that the following action to be taken: Amending 350-20
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and 350-16 as administrative rules of the Columbia Ri-

ver Gorge Commission.
DATED this 15th day of May, 1990.

By: Richard P. Benner
Executive Director

Statutory Authority: RCW 43.97.015 to 43.97.035,
chapter 499, Laws of 1987.

For Further Information Contact: Richard P. Benner,
Executive Director, (509) 493-3323.

COLUMBIA RIVER GORGE COMMISSION
350-16

350-16-024. Commission Record for Review.

(1) Within thirty days after service of a petition for
judicial review, or within further time allowed by the
court, the commission shall transmit to the court the
original or a certified copy of the commission record
specified in 350-16-020.

(2) The commission may charge a nonindigent peti-
tioner with the reasonable costs of preparing any neces-
sary copies and transcripts for transmittal to the court.
A failure by the petitioner to pay this cost to the com-
mission relieves the commission from the responsibility
for preparation of the record and transmittal to the
court. For the purposes of this paragraph, a nonindigent
person is one whose income is more than 130 percent of
the poverty income guidelines published in the Federal
Register by the U.S. Department of Health and Human
Resources.

COLUMBIA RIVER GORGE COMMISSION

Chapter 350
Division 16

Administrative Rules
With Amendments of January 9, 1990

Commission Required to Prepare Public
Writings in Readable Form.

(1) The commission shall when reasonable prepare its
public writings in simple language with short, precise,
affirmative, active—voice sentences.

(2) As used in this section, "public writing" means
any rule, form, license or notice prepared by the
commission.

350-16-001.

Definitions for 350-16-002 to 350-16—
018.

(1) "Commission” means the Columbia River Gorge
Commission or any officer authorized by the commission
to make rules or to issue orders.

(2)(a) "Contested case" means a proceeding before
the commission:

(A) In which the individual legal rights, duties or
privileges of specific parties are required by statute or
Constitution to be determined only after a hearing at
which such specific parties are entitled to appear and to
be heard:

(B) Where the commission has discretion to suspend
or revoke a right or privilege of a person;

350-16-002.
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(C) For the suspension, revocation or refusal to renew
or issue a license where the licensee or applicant for a
license demands such hearing.

(b) "Contested case" does not include proceedings in
which any commission decision rests solely on the result
of a test.

(3) "Economic effect” means the costs of compliance
with a rule for businesses including but not limited to
the costs of equipment, supplies, labor and
administration.

(4) "License" includes the whole or part of any com-
mission permit, certificate, approval, registration or sim-
ilar form of permission required by law to pursue any
commercial activity, trade, occupation or profession.

(5)(a) "Order" means any commission action express-
ed orally or in writing directed to a named person or
named persons, other than employees, officers or mem-
bers of the commission. "Order" includes any commis-
sion determination or decisions issued in connection with
a contested case proceeding.

(b) "Final order” means final commission action ex-
pressed in writing. "Final order" does not include any
tentative or preliminary commission declaration or
statement that:

(A) Precedes final commission action: or

(B) Does not preclude further commission considera-
tion of the subject matter of the statement or
declaration.

(6) "Party" means:

(a) Each person or agency entitled as of right to a
hearing before the commission;

(b) Each person or agency named by the commission
to be a party; or

(c¢) Any person requesting to participate before the
commission as a party or in a limited party status which
the commission determines either has an interest in the
outcome of the commission's proceeding or represents a
public interest in such result.

(7) "Person" means any individual, partnership, cor-
poration, association, governmental subdivision or public
or private organization of any character other than the
commission.

(8) "Rule" means any commission directive, standard,
regulation or statement of general applicability that im-
plements, interprets or prescribes law or policy, or de-
scribes the procedure or practice requirements of the
commission. The term includes the amendment or repeal
of a prior rule, but does not include:

(a) Unless a hearing is required by statute, internal
management directives, regulations or statements which
do not substantially affect the interests of the public:

(A) Between agencies, or their officers or their em-
ployees; or

(B) Within the commission, between its officers or be-
tween employees.

(b) Action by commission directed to other agencies
or other units of government which do not substantially
affect the interests of the public.

(c) Declaratory rulings.

(d) Intra—agency memoranda.

(9) "Small business" means a corporation, partner-
ship, sole proprietorship or other legal entity formed for
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the purpose of making a profit, which is independently
owned and operated from all other businesses which has
50 or fewer employees.
350-16-003. Description of Organization; Service of
Order; Effect of Not Putting Order in
Writing.

(1) In addition to other rulemaking requirements im-
posed by law, the commission shall publish a description
of its organization and the methods whereby the public
may obtain information or make submissions or requests.

(2) An order shall not be effective as to a person or
party unless it is served upon him either personally or by
mail. This subsection is not applicable in favor of any
person or party who has actual knowledge of the order.

(3) An order is not final until it is reduced to writing.

350-16-004. Notice Requirements for Rule Adoption;
Temporary Rule Adoption, or Amend-
ment; Substantial Compliance Required.

(1) Prior to the adoption, amendment or repeal of any
rule, the commission shall give notice of its intended
action:

(2) In the manner established by rule adopted by the
commission, which provides a reasonable opportunity for
interested persons to be notified of the agency's proposed
action;

(b) In the Oregon bulletin and Washington register at
least 20 days prior to the commencement of any com-
mission action; and

(c) No later than three days after publication in the
register and bulletin, to persons who have requested no-
tice pursuant to subsection (7) of this section.

(2)(a) The notice required by subsection (1) of this
section shall state the subject matter and purpose of the
intended action in sufficient detail to inform a person
that the person's interests may be affected, and the time,
place and manner in which interested persons may
present their views on the intended action.

(b) The commission shall include with the notice of
intended action given under subsection (1) of this
section:

(A) A citation of the statutory or other legal authority
relied upon and bearing upon the promulgation of the
rule;

.(B) A statement of the need for the rule and a state-
ment of how the rule is intended to meet the need;

(C) A list of the principal documents, reports or stud-
ies, if any, prepared by or relied upon by the commission
in considering the need for and in preparing the rule,
and a statement of the location at which those docu-
ments are available for public inspection. The list may
be abbreviated if necessary, and if so abbreviated there
shall be identified the location of a complete list;

(D) A statement of fiscal impact identifying state
agencies, units of local government and the public which
may be economically affected by the adoption, amend-
ment or repeal of the rule and an estimate of that eco-
nomic impact on state agéncies, units of local govern-
ment and the public. In considering the economic effect
of the proposed action on the public, the agency shall
utilize available information to project any significant
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economic effect of that action on businesses which shall
include a cost of compliance effect on small businesses
affected.

(E) A statement of the anticipated effects of the pro-
posed rule;

(F) A statement whether the rule is necessary as a re-
sult of federal law or a court decision;

(G) An indication of the person or persons proposing
the rule;

(H) The date on which the commission intends to
adopt the rule; and

(I) The commission personnel responsible for imple-
mentation and enforcement of the rule, with office loca-
tion and telephone number.

(3) When the commission proposes to adopt, amend
or repeal a rule, it shall give interested persons reason-
able opportunity to submit data or views at a public
hearing. The commission shall consider fully any written
or oral submission.

(4) Upon request of an interested person received
within 15 days after commission notice pursuant to sub-
section (1) of this section, the commission shall postpone
the date of its intended action no less than 10 nor more
than 90 days in order to allow the requesting person an
opportunity to submit data, views or arguments concern-
ing the proposed action. Nothing in this subsection shall
preclude the commission from adopting a temporary rule
pursuant to subsection (5) of this section.

(5) Notwithstanding subsections (1) to (4) of this
section, the commission may adopt or amend a rule
without prior notice or hearing or upon any abbreviated
notice and hearing that it finds practicable, if the com-
mission prepares:

(a) A statement of its findings that its failure to act
promptly will result in serious prejudice to the public in-
terest or the interest of the parties concerned and the
specific reasons of its findings of prejudice;

(b) A citation of the statutory or other legal authority
relied upon and bearing upon the promulgation of the
rule;

(c) A statement of the need for the rule and a state-
ment of how the rule is intended to meet the need; and

(d) A list of the principal documents, reports or stud-
ies, if any, prepared by or relicd upon by the commission
in considering the need for and in preparing the rule,
and a statement of the location at which those docu-
ments are available for public inspection.

(6) A rule adopted or amended under subsection (5)
of this section is temporary and may be effective for a
period of not longer than 90 days. The adoption of a rule
under this subsection does not preclude the subsequent
adoption of an identical rule under subsections (1) to 4)
of this section.

(7) Any person may request in writing that the com-
mission mail to the person copies of its notice of intend-
ed action given pursuant to subsection (1) of this section.
Upon receipt of any request the commission shall ac-
knowledge the request, establish a mailing list and
maintain a record of all mailings made pursuant to the
request. The commission may establish procedures for
establishing and maintaining the mailing lists current
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and, by rule, establish fees necessary to defray the costs
of mailings and maintenance of the lists.

(8) This section does not apply to public contracts and
purchasing.

(9) No rule is valid unless adopted in substantial
compliance with the provisions of this section in effect on
the date the rule is adopted.

(10) Unless otherwise provided by statute, the adop-
tion, amendment or repeal of a rule by an agency need
not be based upon or supported by an evidentiary record.
350-16-005. Procedure for Commission Adoption of
Federal Rules.

(1) Notwithstanding 350-16-004, when the commis-
sion is required to adopt rules or regulations promulgat-
ed by an agency of the Federal Government and the
Agency has no authority to alter or amend the content
or language of those rules or regulations prior to their
adoption, the agency may adopt those rules or regula-
tions under the procedure prescribed in this section.

(2) Prior to the adoption of a federal rule or regula-
tion under subsection (1) of this section, the commission
shall give notice of the adoption of the rule or regula-
tion, the effective date of the rule or regulation and the
subject matter of the rule or regulation in the manner
established in 350-16-004(1).

(3) After giving notice the commission may add to the
rule or regulation by filing a copy with the Oregon Sec-
retary of State and the Washington Code Reviser. The
commission is not required to conduct public hearings
concerning the adoption of the rule or regulation.

(4) Nothing in this section authorizes the commission
to amend federal rules ore regulations or adopt rules in
accordance with federal requirements without giving an
opportunity for hearings as required by 350—16-004.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

350-16-006. Filing and Taking Effect of Rules; Filing
of Executive Orders; Copies.

(1)(a) The commission shall file in the office of the
Oregon Secretary of State and Washington Code Revis-
er a certified copy of each rule adopted by it.

(b) Notwithstanding the provisions of paragraph (a)
of this subsection, the commission adopting a rule incor-
porating published standards of reference is not required
to file a copy of those standards with the Oregon Secre-
tary of State or the Washington Code Reviser if:

(A) The standards adopted are unusually voluminous
and costly to reproduce; and

(B) The rule identifies the location of the standards to
be incorporated and the conditions of their availability to
the public.

(2) Each rule is effective upon the expiration of 30
days after the date of filing as required by subsection (1)
of this section, except that:

(a) If a later effective date is required by constitution,
statute or court order, the later date is the effective date.
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(b) If a different effective date is specified in the rule
and the commission finds that action is necessary be-
cause of imminent peril to public health, safety or wel-
fare, the specified date is the effective date.

(¢) A temporary rule becomes effective upon filing
with the Oregon Secretary of State and Washington
Code Reviser, or at a designated later date, only if the
statement required by 350-16-004(5) is filed with the
rule. The commission shall take appropriate measures to
make temporary rules known to the persons who may be
affected by them.

(3) When a rule is amended or repealed by the com-
mission, the commission shall file a certified copy of the
amendment or notice of repeal with the Oregon Secre-
tary of State and Washington Code Reviser.

(4) No rule of which a certified copy if required to be
filed shall be valid or effective against any person or
party until a certified copy is filed in accordance with
this section. However, if the commission, in disposing of
a contested case, announces in its decision the adoption
of a general policy applicable to such case and subse-
quent cases of like nature the commission may rely upon
such decision in disposition of later cases.

350-16-007. Petitions Requesting Adoption of Rules.

An interested person may petition the commission re-
questing the promulgation, amendment or repeal of a
rule. The commission shall prescribe by rule the form for
such petitions and the procedure for their submission,
consideration and disposition. Not later than 30 days af-
ter the date of submission of a petition, the commission
shall deny the petition in writing or shall initiate the
rulemaking proceedings. If the commission denies the
petition it shall set forth in writing its reasons for doing
SO.

350-16-008. Notice to Party Before Hearing of Rights
and Procedure; Legisla'tive Findings;
Failture to Provide Notice.

(1) Citizens have a right to be informed as to the
procedures by which contested cases are heard by the
commission, their rights in hearings before the commis-
sion, the import and effect of hearings before the com-
mission and their rights and remedies with respect to
actions taken by the commission. Accordingly, it is the
purpose of subsections (2) to (4) of this section to set
forth certain requirements of the commission so that cit-
izens shall be fully informed as to these matters when
exercising their rights before the commission.

(2) Prior to the commencement of a contested case
hearing before the commission, the commission shall in-
form each party to the hearing of the following matters:

(a) If a party is not represented by an attorney, a
general description of the hearing procedure including
the order of presentation of evidence, what kinds of evi-
dence are admissible, whether objections may be made
to the introduction of evidence and what kind of objec-
tions may be made and an explanation of the burdens of
proof or burdens of going forward with the evidence.

(b) The manner of making the record and its avail-
ability to the parties.
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(c) The function of the record-making with respect to
the perpetuation of the testimony and evidence and with
respect to any appeal from the determination or order of
the commission.

(d) Whether an attorney will represent the commis-
sion in the matters to be heard and whether the parties
ordinarily and customarily are represented by an
attorney.

(e) The title and function of the person presiding at
the hearing with respect to the decision process, includ-
ing, but not limited to, the manner in which the testi-
mony and evidence taken by the person presiding at the
hearing are reviewed, the effect of that person's deter-
mination, whether the person presiding at the hearing is
or is not an employee, officer or other representative of
the commission and whether that person has the author-
ity to make a final independent determination.

(f) In the event a party is not represented by an at-
torney, whether the party may during the course of pro-
ceedings request a recess if at that point the party de-
termines that representation by an attorney is necessary
to the protection of the party's rights.

(g) Whether there exists an opportunity for an ad-
journment at the end of the hearing if the party then
determines that additional evidence should be brought to
the attention of the commission and the hearing
reopened.

(h) Whether there exists an opportunity after the
hearing and prior to the final determination or order of
the commission to review and object to any proposed
findings of fact, conclusions of law, summary of evidence
or recommendations of conclusions of law, summary of
evidence or recommendations of the officer presiding at
the hearing.

(i) A description of the appeal process from the de-
termination or order of the commission.

(3) The information required to be given to a party to
a hearing under subsections (2) and (3) of this section
may be given in writing or orally before commencement
of the hearing.

(4) The failure of the commission to give notice of any
item specified in subsections (2) and (3) of this section,
shall not invalidate any determination or order of the
commission unless upon an appeal from or review of the
determination or order a court finds that the failure af-
fects the substantial rights of the complaining party. In
the event of such a finding, the court shall remand the
matter to the commission for a reopening of the hearing
and shall direct the commission as to what steps it shall
take to remedy the prejudice to the rights of the com-
plaining party.

Reviser's note: The spelling error in the caption of the section

above occurred in the copy filed by the agency and appears in the
Register pursuant to the requirements of RCW 34.08.040.

350-16-009. Notice, Hearing and Record in Contested
Cases; Informal Dispositions; Hearings
Officer; Statement of Ex Parte
Communications.

(1) In a contested case hearing, all parties shall be

afforded an opportunity for hearing after notice of not
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less than 20 days, served personally or by registered or
certified mail.

(2) The notice shall include:

(a) A statement of the party's right to hearing, or a
statement of the time and place of the hearing;

(b) A statement of the authority and jurisdiction un-
der which the hearing is to be held;

(c) A reference to the particular sections of the stat-
utes and rules involved; and

(d) A short and plain statement of the matters assert-
ed or charged.

(3) Parties may elect to be represented by counsel and
to respond and present evidence and argument on all is-
sues involved.

(4) The commission may adopt rules of procedure
governing participation in contested cases by person ap-
pearing as limited parties.

(5) Unless precluded by law, informal disposition may
be made of any contested case by stipulation, agreed
settlement, consent order or defauit.

(6) An order adverse to a party may be issued upon
default only upon prima facie case made on the record
of the commission. When an order is effective only if a
request for hearing is not made by the party, the record
may be made at the time of issuance of the order, and if
the order is based only on material included in the ap-
plication or other submissions of the party, the commis-
sion may so certify and so notify the party, and such
material shall constitute the evidentiary record of the
proceeding if hearing is not requested. The commission
shall serve a default order upon the defaulted party or
the party's attorney, if any.

(7) Within seven days after service of a default order
under subsection (6) of this section, the party against
whom it was entered may file a written motion request-
ing that the order be vacated, and stating the grounds
relied upon. During the time within which a party may
file a written motion under this subsection, the presiding
officer may adjourn the proceedings or conduct them
without the participation of that party, having due re-
gard for the interests of justice and the orderly and
prompt conduct of the proceedings. At the commence-
ment of the hearing, the officer presiding shall explain
the issues involved in the hearing and the matters that
the parties must either prove or disprove.

(8) Testimony shall be taken upon oath or affirmation
of the witness form when received. The officer presiding
at the hearing shall administer oaths or affirmatives to
witnesses.

(9) A presiding officer who receives an ex parte com-
munication during the pendency of a proceeding shall
place on the record of the proceeding all written com-
munications received, all written responses to the com-
munications and a memorandum stating the substance of
all oral communications received, all responses made,
and the identity of each person from whom the presiding
officer received an ex parte communication. The presid-
ing officer shall advise all parties that these matters have
been placed on the record. Upon request made within
ten days after notice of the ex parte communication, any
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party desiring to rebut the communication shall be al-
lowed to place a written rebuttal statement on the
record.

(10) The officer presiding at the hearing shall insure
that the record developed at the hearing shows a full and
fair inquiry into the facts necessary for consideration of
all issues property before the presiding officer in the
case.

(11) The record in a contested case shall include:

(a) All pleadings, motions and intermediate rulings.

(b) Evidence received or considered.

(c) Stipulations.

(d) A statement of matters officially noticed.

(e) Questions and offers of proof, objections and rul-
ings thereon.

(f) A statement of any ex parte communications on a
fact in issue made to the officer presiding at the hearing.

(g) Proposed findings and exceptions.

(h) Any proposed, intermediate or final order pre-
pared by the commission or a hearings officer.

(12) A verbatim oral, written or mechanical record
shall be made of all motions, rulings and testimony. The
record need not be transcribed unless requested for pur-
poses of rehearing or court review. The commission may
charge the party requesting transcription, unless the
party files an appropriate affidavit of indigency.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

350-16-010. Presiding Officer — Disqualification,
Substitution.

(1) Any party may petition for the disqualification of
an individual promptly after receipt of notice indicating
that the individual will preside or, if later, promptly
upon discovering facts establishing grounds for
disqualification.

(2) The individual whose disqualification is requested
shall determine whether to grant the petition, stating
facts and reasons for the determination.

(3) If a substitute is required for an individual who
becomes unavailable as a result of disqualification or any
other reason, the substitute must be appointed by the
commission.

Interpreter for Handicapped Person in
Contested Case.

(1) When a handicapped person is a party to a con-
tested case, the handicapped person is entitled to a qual-
ified interpreter to interpret the proceedings to the
handicapped person and to interpret the testimony of the
handicapped person to the commission.

(2)(a) Except as provided in paragraph (b) of this
subsection, the commission shall appoint the qualified
interpreter for the handicapped person; and the commis-
sion shall fix and pay the fees and expenses of the quali-
fied interpreter if:

(A) The handicapped person makes a verified state-
ment and provides the information in writing under oath
showing the inability of the handicapped person to ob-
tain a qualified interpreter, and provides any other in-
formation required by the commission concerning the

350-16-011.
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inability of the handicapped person to obtain such an
interpreter; and

(B) It appears to the commission that the handi-
capped person is without means and is unable to obtain
a qualified interpreter.

(b) If the handicapped person knowingly and volun-
tarily files with the commission a written statement that
the handicapped person does not desire a qualified inter-
preter to be appointed for the handicapped person, the
commission shall not appoint such an interpreter for the
handicapped person.

(3) As used in this section:

(a) "Handicapped person" means a person who can-
not readily understand or communicate the English lan-
guage, or cannot understand the proceedings or a charge
made against the handicapped person, or is incapable of
presenting or assisting in the presentation of the defense
of the handicapped person, because the handicapped
person is deaf, or because the handicapped person has a
physical hearing impairment or physical speaking
impairment.

(b) "Qualified interpreter” means a person who is
readily able to communicate with the handicapped per-
son, translate the proceedings for the handicapped per-
son, and accurately repeat and translate the statements
of the handicapped person to the commission.
350-16-012. Depositions or Subpoena of Material
Witness; Discovery.

(1) On petition of any party to a contested case, the
commission may order that the testimony of any materi-
al witness may be taken by deposition in the manner
prescribed by law for depositions in civil actions. The
petition shall set forth the name and address of the wit-
ness whose testimony is desired, a showing of the mate-
riality of the testimony of the witness, and a request for
an order that the testimony of such witness be taken be-
fore an officer named in the petition for that purpose. If
the witness resides in Oregon or Washington and is un-
willing to appear, the commission may issue a subpoena,
requiring his appearance.

(2) On petition of any party to a contested case the
commission may order that the party be allowed an op-
portunity to visit the property that is the subject of a
hearing before the commission. The petition shall set
forth the name, address and telephone number of the
person or persons who will visit the property and a
showing of the materiality of the evidence to be obtained
from the visit. The applicant, the owner of the property
or a representative shall be entitled to accompany the
petitioning party while on the property and shall be giv-
en access to any written report or notes from the site
visit prepared for the petitioning party that is not subject
to protection under the attorney—client privilege.

(3) The commission may allow petitions to take depo-
sitions, for subpoenas, admissions or other forms of dis-
covery prescribed by law in civil actions upon a showing
of necessity and unavailability by other means. In deter-
mining whether to allow the discovery the commission
shall consider:

(a) Whether all parties are represented by counsel;
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(b) Whether undue expense or delay in bringing the
matter to hearing will result;

(c) Whether the discovery will promote the orderly
and prompt conduct of the proceeding; and

(d) Whether the interests of justice will be promoted.

350-16-013. Subpoenas in Contested Cases.

(1) The commission shall issue subpoenas to any party
to a contested case upon request upon a showing of gen-
eral relevance and reasonable scope of the evidence
sought. A party, other than the commission, entitled to
have witnesses on behalf of the party may have subpoe-
nas issued by an attorney of record of the party, sub-
scribed by the signature of the attorney. Witnesses ap-
pearing pursuant to subpoena, other than the parties or
officers or employees of the commission, shall receive
fees and mileage as prescribed by law for witnesses in
civil actions.

(2) If any person fails to comply with any subpoena so
issued or any party or witness refuses to testify on any
matters on which the party or witness may be lawfully
interrogated, the judge of the circuit court or superior
court of any county, on the application of the commis-
sion or of a designated representative of the commission
or of the party requesting the issuance of or issuing the
subpoena, shall compel obedience by proceedings for
contempt as in the case of disobedience of the require-
ments of a subpoena issued from such court or a refusal
to testify therein.

350-16-014. Evidence in Contested Cases.

(1) Irrelevant, immaterial or unduly repetitious evi-
dence shall be excluded but erroneous rulings on evi-
dence shall not preclude commission action on the record
unless shown to have substantially prejudiced the rights
of a party. All other evidence of a type commonly relied
upon by reasonably prudent persons in conduct of their
serious affairs shall be admissible. The commission shall
give effect to the rules of privilege recognized by law.
Objections to evidentiary offers may be made and shall
be noted in the record. Any part of the evidence may be
received in written form.

(2) All evidence shall be offered and made a part of
the record in the case, and except for matters stipulated
to and except as provided in subsection (4) of this sec-
tion no other factual information or evidence shall be
considered in the determination of the case. Documenta-
ry evidence may be received in the form of copies or ex-
cerpts, or by incorporation by reference. The burden of
presenting evidence to support a fact or position in a
contested case rests on the proponent of the fact or
position.

(3) Every party shall have the right of cross examina-
tion of witnesses who testify and shall have the right to
submit rebuttal evidence. Persons appearing in a limited
party status shall participate in the manner and to the
extent prescribed by rule of the commission.

(4) The commission may take notice of judicially cog-
nizable facts, and may take official notice of general,
technical or scientific facts within its specialized knowl-
edge. Parties shall be notified at any time during the
proceeding but in any event prior to the final decision of
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material officially noticed and the sources of the materi-
als and they shall be afforded an opportunity to contest
the facts so noticed. The commission may utilize its ex-
perience, technical competence and specialized knowl-
edge in the evaluation of the evidence presented to it.

(5) No sanction shall be imposed or order be issued
except upon consideration of the whole record or such
portions thereof as may be cited by any party, and as
supported by, and in accordance with, reliable, probative
and substantial evidence.

(6) The commission may, at its discretion, be repre-
sented at the hearings by the Attorney General of
Washington or Oregon.

Examination of Evidence by Agency in
Contested Cases.

Whenever in a contested case a majority of the offi-
cials of the commission who are to render the final order
have not heard the case or considered the record, the or-
der, if adverse to party other than the commission itself,
shall not be made until a proposed order, including find-
ings of fact and conclusions of law, has been served upon
the parties and an opportunity has been afforded to each
party adversely affected to file exceptions and present
argument to the officials who are to render the decision.

350-16-015.

350-16-016. Commission Statement of Ex Parte
Communications; Notice.

Any commissioner who receives an ex parte commu-
nication during the pendency of a proceeding shall place
on the record of the proceeding all written communica-
tions received, all written responses to the communica-
tions and a memorandum stating the substance of all
oral communications received, all responses made, and
the identity of each person from whom the commissioner
received an ex parte communication. The commissioner
shall advise all parties that these matters have been
placed on the record. Upon request made within ten
days after notice of the ex parte communication, any
party desiring to rebut the communication shall be al-
lowed to place a written rebuttal statement on the
record.
350-16-017. Proposed Order by Hearings Officer;
Amendment by Commission;
Exemptions.

(1) Except as otherwise provided in subsections (1) to
(3) of this section, unless a hearings officer is authorized
or required by law or commission rule to issue a final
order, the hearings officer shall prepare and serve on the
commission and all parties to a contested case hearing a
proposed order, including recommended findings of fact
and conclusions of law. The proposed order shall become
final after the 30th day following the date of service of
the proposed order, unless the commission within that
period issues an amended order.

(2) The commission may be rule specify a period of
time after which a proposed order will become final that
is different from that specified in subsection (1) of this
section.

(3) If the commission determines that additional time
will be necessary to allow the commission adequately to
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review a proposed order in a contested case, the com-
mission may extend the time after which the proposed
order will become final by a specified period of time. The
commission shall notify the parties to the hearing of the
period of extension.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

350-16-018. Orders in Contested Cases.

(1) Every order adverse to a party to the proceeding
shall be in writing or stated in the record and may be
accompanied by an opinion.

(2) A final order shall be accompanied by findings of
fact and conclusions of law, and the reasons and basis
therefore, on all the material issues of fact, law, or dis-
cretion presented on the record, including the remedy or
sanction. Any findings based substantially upon credibil-
ity of evidence or demeanor of witnesses shall be so
identified. The findings of fact shall consist of a concise
statement of the underlying facts supporting the findings
as to each contested issue of facts and as to each ulti-
mate fact required to support the commission's order.

(3) The commission shall serve in writing any final
order within 90 days after the hearing or after the sub-
mission of any additional memoranda, briefs or proposed
findings. The commission shall notify the parties to a
proceeding of a final order by delivering or mailing a
copy of the order and any accompanying findings and
conclusions to each party or, if applicable, the party's
attorney of record.

(4) Every final order shall include a citation of the
statutes under which the order may be appealed.

350-16-020. Commission Record of Contested Case.

(1) The commission shall maintain an official record
of each contested case.

(2) The commission record shall include:

(a) Notices of proceedings;

(b) Any prehearing order;

(c) Any motions, pleadings, briefs, petitions, requests
and intermediate rulings;

(d) Evidence received or considered;

(e) A statement of any matters officially noticed;

(f) Proffers of proof and objections and rulings
thereon;

(g) Proposed findings, requested orders and
exceptions;

(h) The recording prepared for the commission at the
hearing, together with any transcript of all or part of the
hearing considered before final disposition of the
proceeding;

(i) Any final order, initial order or order on
reconsideration;

(j) Staff memoranda or data submitted to the com-
mission; and

(k) Matters placed on the record after an ex parte
communication.

350-16-022. Service of Process.

A petition for judicial review of a final order in a
contested case shall be served upon the commission by
delivery of a copy of the petition to the office of the ex-
ecutive director or chairperson of the commission at the
principal office of the commission.

350-16-024. Commission Record for Review.

(1) Within thirty days after service of a petition for
judicial review, or within further time allowed by the
court, the commission shall transmit to the court the
original or a certified copy of the commission record
specified in 350-16-020.

(2) The commission may charge a nonindigent peti-
tioner with the reasonable costs of preparing any neces-
sary copies and transcripts for transmittal to the court.
A failure by the petitioner to pay this cost to the com-
mission relieves the commission from the responsibility
for preparation of the record and transmittal to the
court. For the purposes of this paragraph, a nonindigent
person is one whose income is more than 130 percent of
the poverty income guidelines published in the Federal
Register by the U.S. Department of Health and Human
Resources.

350-16, DIR. 7

COLUMBIA RIVER GORGE COMMISSION
350-20

350-20-017. Pre—Hearing Conference.

(1) The Commission Chair or its designee may sched-
ule a pre-hearing conference with the parties to an ap-
peal no later than five (5) working days prior to the date
set for the hearing. The purpose of the pre~hearing con-
ference shall be to:

(a) List witnesses and exhibits to be presented at the
hearing by each party;

(b) Note objections to any of the witnesses or exhibits
by any party;

(c) Identify, simplify and clarify issues to be raised at
the hearing;

(d) Consider other matters which may facilitate the
orderly conduct of the hearing.

(2) All witnesses and exhibits to be presented by the
parties at the hearing must be introduced at the pre—
hearing conference. The Commission Chair or its desig-
nee shall prepare a list of witnesses and exhibits for in-
troduction at the hearing and inclusion in the record of
the hearing. Any witness or exhibit not introduced at the
pre-hearing conference may not be presented at the
hearing unless the party demonstrates that the witness or
exhibit was not available at the time of the conference,
or that the witness or _exhibit is needed for purposes of
rebuttal, or that the testimony or exhibit is based upon
newly discovered information.

350-20-018(7). Conduct of the Hearing. (Note re-
numbering only)

350-20-019(8). Final Order. (Note renumbering only)

350-20-020(19). Resubmission of Disapproved Appli-
cation. (Note renumbering only)
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Changes or Alterations to an Ap-
proved Action. (Note renumbering
only)

COLUMBIA RIVER GORGE COMMISSION
Chapter 350
Division 20
Review and Approval of Major Development Actions
and New Residential Development With Amendments
of May 10 and November 15, 1988, June 13, 1989 and
January 9 and May 8, 1990

350-20-021(0).

350-20-001. Purpose.

The purpose of this division is to define the procedures
and guidelines used by the Columbia River Gorge Com-
mission in reviewing and approving major development
actions and new residential development pursuant to
section 10(c) of the Columbia River Gorge National
Scenic Area Act (P.L. 99-663).

350-20-002. Definitions.

For the purposes of this division, the following defini-
tions shall apply, unless context requires otherwise:

(1) "City" means any city whose boundaries extend
into a Special or General Management Area.

(2) "Commission” means the Columbia River Gorge
Commission as authorized by ORS 390.500 to 390.515,
Chapter 14, Oregon Laws 1987 and RCW 43.97.015 to
43.97.035, Chapter 499, Washington Laws 1987.

(3) "Director” means the Executive Director of the
Columbia River Gorge Commission or staff designee.

(4) "Counties" means Multnomah, Hood River and
Wasco Counties, Oregon; and Clark, Skamania and
Klickitat Counties, Washington.

(5) "General Management Areas (GMAs)" means
those lands within the boundaries of the National Scenic
Area except for those areas designated as Special Man-
agement Areas (SMAs) or Urban Areas (UAs).

(6) "File" means to deliver to Commission offices by
mail or otherwise. To be considered filed, a document
must be received at Commission offices by 5:00 p.m.

(7) "Forest Service” means U.S.D.A. Forest Service
Columbia River Gorge National Scenic Area Office.

(8) "Major Development Action" means any of the
following:

(a) subdivisions, partitions, and short plat proposals
outside of Urban Areas;

(b) any permit for siting or constructing outside Ur-
ban Areas of multifamily residential, industrial or com-
mercial facilities, except such facilities as are included in
the recreation assessment prepared pursuant to section 6
of P.L. 99-663;

(c) the exploration, development, and production of
mineral resources in General and Special Management
Areas unless such exploration, development, or produc-
tion can (i) be conducted without disturbing the surface
of any land within the boundaries of a Special Manage-
ment Area or (ii) is for sand, gravel, and crushed rock
used for the construction, maintenance or reconstruction
of roads within the Special Management Areas used for
the production of forest products; and

(d) permits for siting or construction within the Spe-
cial Management Areas of any residence or other related
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major structure on any parcel less than forty (40) acres
in size.

(9) "National Scenic Area" or "Scenic Area" means

the Columbia River Gorge National Scenic Area estab-
lished pursuant to section 4 of P.L. 99-663.
- (10) "Person" means any individual, partnership, cor-
poration, association, governmental division or public or
private organization or any character other than the
Commission.

(11) "Party" means:

(a) Each person or agency entitled as of right to a
hearing before the Commission;

(b) Each person or agency named by the Commission
to be a party; or

(c) Any person requesting to participate before the
Commission as a party or in a limited status which the
Commission determines either has an interest in the
outcome of the Commission's proceedings or represents a
public interest in such result.

(12) "Related Major Structure” means any detached
structure which is accessory to a residence.

(13) "Residential Development" means the permitting
for siting or construction of any single family residence,
related major structure, or alteration to the exterior of
any single family residence or related major structure
deemed significant by the Commission or its designee.

(14) "Special Management Areas (SMAs)" means
areas within the National Scenic Area established or re-
vised pursuant to section 4(b) of P.L. 99-663.

(15) "Indian Tribes" means the Nez Perce Tribe, the
Confederated Tribes and Bands of the Yakima Nation,
the Confederated Tribes of the Warm Springs of
Oregon, and the Confederated Tribes of the Umatilla
Indian Reservation.

(16) "Urban Areas (UAs)" means those areas within
the Scenic Area identified as Urban Areas on the map
referred to in section 4(e) of P.L. 99-663 or within the
boundaries of an Urban Area as revised pursuant to sec-
tion 4(f).

Review and Approval Required.

Prior to the effective date of a county's land use ordi-
nance adopted and approved pursuant to sections 7 and
8 of P.L. 99-663, the Commission shall review all pro-
posals for major development actions and new residential
development within Special and General Management
Areas in that county. Only major development actions
and new residential development found by the Commis-
sion to be consistent with the standards of section 6 and
the purposes of P.L. 99-663 and the Final Interim
Guidelines referred to in section 350-20-004 shall be
allowed. No major development action or new residential
development shall be undertaken or initiated without
prior Commission approval.

350-20-004. Review Standards and Guidelines.

(1) The Columbia River Gorge National Scenic Area
Final Interim Guidelines, published by the Forest Ser-
vice and dated June 30, 1987, are adopted by reference
as amended in paragraph (2) below and declared to be a
part of this rule. In reviewing major development actions
and new residential development for consistency with the
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standards of section 6 and the purposes of P.L. 99-663,
Chapter 3 of the Final Interim Guidelines, as amended
in paragraph (2) below, shall be utilized.

(2) The Final Interim Guidelines identified in para-
graph (1) above are amended as follows:

(a) The definition of agricultural lands shall be revised
to read as follows: "Agricultural lands are those lands
which are primarily used or are suitable for the produc-
tion of farm commodities including the growing of crops,
fruits or Christmas trees or the pasturing, grazing or
feeding of livestock. Lands designated as open space by
the Commission shall not be considered agricultural
lands.”

(b) The definition of forest lands shall be revised to
read as follows: "Forest lands are those lands which are
used for growing forest products or are capable of pro-
ducing in excess of twenty (20) cubic feet per acre per
year of Douglas fir, Ponderosa pine or other merchant-
able tree species. Lands designated as open space by the
Commission shall not be considered forest lands.”

(c) The guidelines for existing uses shall be revised as
follows: "When a structure is destroyed or partially de-
stroyed, it will be considered an existing use when re-
placed in kind and in the same location within one year.
The exterior color and reflectivity of replacement struc-
tures must be consistent with the scenic guidelines in
Chapter III. Replacement of a structure or use that dif-
fers in size or location from the original shall be subject
to a consistency determination. Replacement of a mobile
home in a special management area with a modular or
site-built home, to be used in the same manner and for
the same purposes, shall be considered the continuation
of an existing use except that it shall be subject to re-
view for consistency with the guidelines on scenic re-
sources in section B(1).

350-20-005. Application for Review and Approval.

(1) Review of a major development action or new res-
idential development shall commence upon the accept-
ance of an application by the Director.

(2) Applications for the review and approval of major
development actions and new residential development
shall provide the following information:

(a) The applicant's name, address and telephone
number;

(b) The land owner's name, address and telephone
number (if different from applicant's);

(c) The county in which the proposed development
would be located;

(d) The section, quarter section, township and range
in which the proposed development would be located;

(€) The street address of the proposed development;

(f) The tax lot number(s) and size in acres of the
parcel(s) involved;

(g) A description of the current land use for the
parcel(s) involved and adjoining lands;

(h) A narrative description in sufficient detail to
clearly explain the major aspects and the features of the
proposed development;

(i) A site plan drawn in black ink, either on the ap-
plication form or on a separate sheet. The site plan must
include:
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scale and north arrow; boundaries of the
parcel(s) involved; the location and width of
all existing and proposed streets and roads;
location and size of any existing and pro-
posed structures; outside lighting; significant
topographic features such as rock outcrops,
swales, cliff or bluff lines; type and approxi-
mate location and height of trees 6" dbh
(diameter at breast height) within 100 feet
of proposed structures, roads, excavations or
storage areas; trees 6" dbh (diameter at
breast height) to remain on site after com-
pletion of development and other post—con-
struction landscaping; boundary and depth
of all grading and excavation to be done for
road construction, building site preparation
or landscaping purposes; location of water
courses and bodies of water, including exist-
ing drainage patterns and proposed modifi-
cations to drainage patterns; location of
source of water supply; for surface mining
applications, the boundaries of the area to
be mined, the depth of excavations and the
proposed final site contours.

If the information required above is included on a site
plan required for county or city permit approval, then
the county or city site plan may be submitted in lieu of
the above plan.

(j) A listing of major travel routes, scenic viewpoints,
and public park and recreational facilities from which
the proposed development would be visible;

(k) A description of the height, exterior color(s) and
roofing and siding materials for all proposed structures;

(1) A description of any historic, archaeologic, or cul-
tural features on or adjacent to the development site;

(m) A description of how the proposed development
would affect existing recreational uses or create new
recreational opportunities;

(n) A description of how the proposed development
action would affect air quality, water quality and quan-
tity, fish and wildlife, soils, threatened or endangered
plants or animals, native plants, and forest and agricul-
tural lands; and

(0) Any additional information which the applicant
feels will assist in the evaluation of the proposal includ-
ing, but not limited to, maps, drawings, and development
plans.

(p) The signature of the property owner or, if the ap-
plicant is other than the property owner, a signed state-
ment by the property owner that he or she is aware that
the application is being filed or a copy of the purchase
agreement with the applicant;

(q) The signature of the applicant to a statement that
authorizes the Director or the Director's designee rea-
sonable access to the site in order to prepare a report on
the application.

(3) Standard application forms shall be available at
county and city planning offices, the office of the
Columbia River Gorge Commission and the Forest
Service.
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350-20-006. Pre-Application Conference.

An applicant may request a pre-application confer-
ence prior to the submission of any application for de-
velopment review. The purposes of the conference shall
be to acquaint the applicant with the substantive and
procedural requirements of this division, to discuss the
principle elements of the proposed action, and to identify
policies and regulations that create opportunities or pose
constraints for the proposed action.

350-20-007. Submission of Applications.

Completed application forms shall be submitted di-
rectly to the office of the Columbia River Gorge Com-
mission. Applications shall be accompanied by a state-
ment from the applicable county or city planning de-
partment either that no approval or permit is required or
that the applicant has been informed that approval or a
permit is required.

350-20-008. Acceptance of Application.

Within five (5) working days of the receipt of an ap-
plication, the Director shall review the application for
completeness and adequacy.

(1) No application shall be accepted until all omis-
sions and deficiencies noted have been corrected by the
applicant.

(2) No application shall be accepted which the Direc-
tor deems cannot be acted upon reasonably within thirty
(30) working days, unless the applicant consents to a
longer period for action.

(3) No application shall be accepted unless accompa-
nied a statement from the applicable county or city
planning department either that no approval or permit is
required or that the applicant has been informed that
approval or a permit is required.

350-20-009. Notice of Development Review.

(1) Within seven (7) working days of the acceptance
of an application, the Director shall issue notice of a
proposed development review. The notice shall provide
the following information:

(a) The name of the applicant;

(b) The general location of the subject property;

(c) A brief description of the proposed action;

(d) The deadline for rendering a decision; and

(e) The deadline for filing comments on the proposed
action.

(2) The notice shall state that the application and
supporting documents are available for inspection at the
Commission office during normal working hours.

(3) The notice shall be mailed to:

(a) The Forest Service, the States of Oregon and
Washington, Indian Tribes and the planning director of
the applicable county or city; and

(b) Owners of property within two hundred fifty (250)
feet of the subject parcel(s) for all major development
actions; and

(c) The appropriate newspaper(s).

(4) The notice shall be posted at the Commission and
Forest Service offices and shall be made available for
posting at the applicable county or city planning office(s)
and applicable library or libraries.
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(5) For all development, notice shall be published in a
newspaper of general circulation nearest to the site of
the proposed action.

(6) A copy of the notice shall be filed in the records of
the Commission.

(7) Interested persons shall have the following time
periods to submit written comments to the Director rel-
ative to the consistency of the proposed actions with the
guidelines of 350-20-004:

(a) Fifteen (15) working days from the date the notice
was mailed, or

(b) Ten (10) working days from the date the notice
was mailed, where the proposed action is:

(1) A related major structure of 400 square feet or
less in a General Management Area;

(2) An alteration to the exterior of or an addition to
any residence or related major structure in a General
Management Area;

(3) Replacement of a residence or related major
structure of the same size and in the same location as
the structure replaced; or

(4) Replacement of a structure destroyed or partially
destroyed by fire if an application under 350-20-005 is
filed within one year of the date of the fire.

350-20-010. Decision of the Director.

(1) In making a decision on a proposed development
action the Director shall:

(a) Consult with the applicant and such agencies as
the Director deems appropriate;

(b) Consider information submitted by the applicant
and all other relevant information available;

(c) Consider all comments submitted pursuant to
350-20-009(7); and

(d) Solicit and consider the comments of the Forest
Service.

(2) The Director shall approve a major development
action and new residential development only if it is con-
sistent with the standards of section 6 and the purposes
of P.L. 99-663 and the Final Interim Guidelines re-
ferred to in section 350-20-004. In approving a pro-
posed development action, the Director may impose con-
ditions as necessary to ensure consistency with the stan-
dards and guidelines of 350-20-004.

(3) The Director shall issue a decision on a proposed
development action including findings of fact and con-
clusions of law and any conditions to ensure consistency
with the standards of section 6 and the purposes of P.L.
99-663 and the Final Interim Guidelines referred to in
section 350—20-004 within thirty (30) working days af-
ter acceptance of the application unless the applicant
consents to an extension of time.

(4) The Director shall mail a copy of the decision to
the applicant, the Commission, the Forest Service, the
States of Oregon and Washington, the Indian Tribes, the
planning director of the applicable county or city and
each person who submitted comments under 350-20-
009(7). The decision shall set forth the rights of appeal
under 350-20-011.

(5) The decision of the Director shall be final unless a
Notice of Appeal is filed in accordance with 350-20-011
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or a Notice of Commission Initiated Review is filed in
accordance with 350-20-013. _

(6) The decision of the Director approving a proposed
development action shall become void

(a) in one year if the development action is not un-
dertaken within that year, or

(b) when the development action is discontinued for
any reason for one continuous year or more.

(7) An applicant may request an extension of the va-
lidity of a development approval. Such request shall be
considered an Administrative Action and shall be sub-
mitted to the Executive Director prior to the expiration
of such approval, in writing, stating the reason why an
extension should be granted. The Executive Director
may grant an extension of up to twelve (12) months in
the validity of a development approval if it is determined
that conditions, for which the applicant was not respon-
sible, would prevent the applicant from commencing his
operation within the original time limitation.

350-20-011. Appeal of Decision by Director.

(1) The applicant or any person who submitted com-
ments on a proposed development action pursuant to
350-20-009(7) may appeal the decision of the Director
by filing a Notice of Appeal within the following time
periods:

(a) Twenty (20) working days after the date the deci-
sion was mailed under 350-20-010(4); or

(b) Fifteen (15) working days after the date the deci-
sion was mailed under 350-20-010(4) where the pro-
posed development action is one of these described in
350-20-009 (7)(b).

(2) The Notice of Appeal shall:

(a) Refer to the decision being appealed;

(b) Show that the person filing the appeal is either the
applicant or submitted comments within the time speci-
fied in 350-20-009(7);

(c) Set forth the specific standards, guidelines or other
grounds upon which the appeal is based;

(d) State the date of the Director's decision; and

(e) Indicate that the appellant has served by mail a
copy of the Notice of Appeal upon the applicant, if other
than the appellant, and those persons who submitted
comments on the proposed development action pursuant
to 350-20-009(7).

(3) Notices of Appeal not received within the time al-
lotted by this section shall not be accepted.

350-20-012. Intervention in Appeal Hearing

(1) The applicant or any person who submitted com-
ments on a proposed development action pursuant to
350-20-009(7) may participate in an appeal of the Dir-
ector's decision by filing a Notice of Intervention with
the Director within fifteen (15) working days of the date
of the Notice of Appeal or Notice of Commission Initi-
ated Review was mailed. The Notice of Intervention
shall also be served by mail upon the applicant, the ap-
pellant if other than the applicant, and all persons who
submitted comments on the proposed development action
pursuant to 350-20-009(7).

(2) The Notice of Intervention shall:
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(a) Refer to the Notice of Appeal for which interve-
nor status is being sought;

(b) Show that the person filing the Notice of Inter-
vention is either the applicant or submitted comments on
the proposed development action pursuant to 350-20—
009(7);

(c) Set forth the specific standards, guidelines or other
grounds upon which the Notice of Intervention is based;

(d) State the date of the Notice of Appeal; and

(e) Show service by mail upon those persons listed in
subsection (1).

(3) Failure to file a Notice of Intervention which sat-
isfies the requirements of subsection (2) above will de-
prive a person of the opportunity to participate under
this section.

350-20-013. Commission Initiated Review

(1) A decision of the Director shall be referred di-
rectly to the Commission for hearing if three (3) or
more members of the Commission file a written Notice
of Commission Initiated Review with the Director within
twenty (20) working days after the date the Notice of
Decision was mailed. Copies of the Notice shall also be
served by mail upon the applicant, the appellant if other
than the applicant, and all persons who submitted com-
ments on the proposed development action pursuant to
350-20-009(7).

(2) The Notice of Commission Initiated Review shall:

(a) Refer to the decision being appealed;

(b) Identify the Commission members filing the
Notice;

(c) Set forth the specific policy issues, standards,
guidelines or other grounds upon which the Notice of
Commission Initiated Review is based:;

(d) State the date of the Director's decision; and

(e) Show service by mail upon those persons listed in
subsection (1).

350-20-014. Stay of Development Action.

No major development action or new residential de-
velopment approved by the Director shall be undertaken
or initiated during the appeal filing period set forth in
350-20-011 if the Director received any adverse com-
ments during the comment period set forth in 350-20—
009(7). If the Director received no adverse comments,
major development action or new residential develop-
ment approved by the Director may be undertaken or
initiated during the appeal filing period, subject to the
risk and consequences of an appeal or a Commission
initiated review pursuant to 350-20-013. The applica-
tion remains subject to rules and regulations of other
state and local authorities with jurisdiction over the pro-
posed development.

350-20-015. Hearing Date and Notice.

(1) The Commission shall at the earliest practical
date set a time and place to hear an appeal. In any
event, the Commission shall conduct a hearing within
forty—five (45) working days after the receipt of a No-
tice of Appeal or Notice of Commission Initiated Re-
view, unless the parties agree to a later date.
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(2) Notice of Hearing shall be mailed to all parties at
least ten (10) working days in advance of the scheduled
hearing in the form prescribed in 350-16-010, the
Commission's Administrative Procedures Rule.

350-20-016. Content and Transmittal of the Record.

Unless otherwise stipulated by all parties to the re-
view, the record shall include:

(1) The final decision of the Director including the
findings and conclusions;

(2) The written comments on the proposed action
submitted pursuant to 350-20-009(7);

(3) The application and any other documentation
submitted by the applicant;

(4) Written comments or recommendations submitted
to the Director during consultations pursuant to 350-
20-010(1); and

(5) Documents and other materials not described
above relied on by the Director in making a decision.

350-20-017. Pre—Hearing Conference.

(1) The Commission Chair or its designee may sched-
ule a pre-hearing conference with the parties to an ap-
peal no later than five (5) working days prior to the date
set for the hearing. The purpose of the pre—hearing con-
ference shall be to:

(a) List witnesses and exhibits to be presented at the
hearing by each party;

(b) Note objections to any of the witnesses or exhibits
by any party;

(c) Identify, simplify and clarify issues to be raised at
the hearing;

(d) Consider other matters which may facilitate the
orderly conduct of the hearing.

(2) All witnesses and exhibits to be presented by the
parties at the hearing must be introduced at the pre-
hearing conference. The Commission Chair or its desig-
nee shall prepare a list of witnesses and exhibits for in-
troduction at the hearing and inclusion in the record of
the hearing. Any witness or exhibit not introduced at the
pre—hearing conference may not be presented at the
hearing unless the party demonstrates that the witness or
exhibit was not available at the time of the conference,
or that the witness or exhibit is needed for purposes of
rebuttal, or that the testimony or exhibit is based upon
newly discovered information.

350-20-018. Conduct of the Hearing.

(1) The Commission's review of the Director's deci-
sion shall be de novo . De novo means that the Commis-
sion shall hear the matter as if no decision had been
rendered by the Director, except that all materials and
information received by the Director and the Director's
decision including findings and conclusions shall be in-
cluded in the record.

(2) The hearing shall be conducted by the Commis-
sion or a hearings officer, if the Commission so chooses,
in accordance with 350-16-009 through 350-16-017,
the Commission's Administrative Procedures Rule.
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350-20-019. Final Order.

(1) Unless the parties agree to an extension of time,
the Commission shall within fourteen (14) working days
after the completion of a hearing adopt a final order up-
holding, amending or reversing the decision of the
Director.

(2) The order shall be in the form prescribed in 350-
16-018 and shall be distributed in accordance with the
provisions of 350-16-018, the Commission's Adminis-
trative Procedures Rule.

(3) The order of the Commission shall be final and
shall be subject only to judicial review pursuant to the
provisions of P.L. 99-663 and the applicable laws of
Oregon and Washington.

of Disapproved
Application.

If a proposed action is disapproved by the Director,
and the Commission does not approve the development
on appeal, no new application for the same or substan-
tially similar action shall be filed for at least twelve (12)

months from final Commission action on the application.

Changes or Alterations to an Approved
Action.

Any change or alteration to a development action ap-
proved by the Commission or Director pursuant to this
division shall be processed as new action, except that the
Director may approve minor changes or alterations
deemed to be consistent with the guidelines of 350-20-
004 and the findings and conclusions for the original ac-
tion. The decision to approve a minor alteration or
change shall be supported by written findings and
conclusions.

350-20, DIR. 7

WSR 90-13-001
PROPOSED RULES
COUNTY ROAD
ADMINISTRATION BOARD
[Filed June 7, 1990, 1:08 p.m.]

Continuance of WSR 90-01-033.

Title of Rule: Chapter 136-40 WAC, Regarding
accomodation of utilities on county road right of way.

Purpose: Deletes entire existing chapter and replaces
with entire new text.

Other Identifying Information: This is a deletion and
replacement of an existing rule.

Statutory Authority for Adoption: RCW 36.78.070.

Summary: The current rule to be deleted provides an
optional, detailed utility accommodation policy which
has become outdated and is administratively incorrect.
The new text provides for a required policy for each
county and sets forth the minimum requirements for
such a policy.

Reasons Supporting Proposal: Rather than provide a
single, detailed policy for all counties, the new text pro-
vides general guidance for the contents of any county's
policy.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Vern Wagar, County
Road Administration Board, 753-5989.

Name of Proponent: County Road Administration
Board, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: The replacement rule provides for each county to
formally adopt written policy concerning accommodation
of utilities on county road right of way. Those counties
with such a policy will need to review them (and change
if necessary) for compliance with this new rule. Some
counties will need to create a policy. The replacement
rule also requires CRAB to provide a 'model' policy to
any requesting county. The effect is to ensure that all
counties have a written policy with minimum
requirements.

Proposal Changes the Following Existing Rules: Same
as above.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Towne Plaza, 607 East Yakima
Avenue, Yakima, WA 98901, on July 26, 1990, at 1:30
p.m.

Submit Written Comments to: County Road Admin-
istration Board, 2404 Chandler Court S.W., Olympia,
WA 98504, by July 23, 1990.

Date of Intended Adoption: July 26, 1990.

June 7, 1990
Ernest Geissler
Director

AMENDATORY SECTION (Amending Order 18, filed 7/22/71)

WAC 136-40-010 PURPOSE. ((The—department—of—transporta-

reference—it—witl—be—applicable—onty—in—thosc—counties—where—it—s

adopted—by resotution—of-the—board-of commry-commissioners—and-onty
vnder—conditions-stated-in—said-resotution:)) In order to effectively ad-
minister its authority to grant franchises on county roads as provided
in chapter 36.55 RCW, and considering its overall responsibilities with
regards to roads and bridges as provided in RCW 36.75.040 and 36-
-75.050, each county legislative authority shall adopt a policy to pro-
vide administrative, procedural, and technical guidance for the instal-
lation, replacement, adjustment, relocation, and maintenance of all
above and below ground utilities located within all county road rights

of way.

AMENDATORY SECTION (Amending Order 18, filed 7/22/71)
WAC 13640-020 ((APPEHEATION)) CONTENTS. ((Fhis
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(1) Address all public and private utilities which are installed, re-
placed, adjusted, relocated and/or maintained within the county road
right of way, including but not limited to electric power, telephone,
television, telegraph, communication, water, gas, all petroleum pro-
ducts, steam, chemicals, sewage, drainage, and irrigation;

(2) Include general standards and requirements for the location, de-
sign, and construction of each utility;

(3) Incorporate a written permit process for all covered utility work;

(4) Include specific requirements for underground utilities which
shall include location and alignment, depth of burial and cover, en-
casement, marking, appurtenances and related installation procedures;

(5) Include specific requirements for above ground utilities which
shall include location and alignment and vertical clearances;

(6) Include specific requirements for all utilities which shall include
aesthetic/scenic_considerations, installations on roadway bridges and
structures, site restoration and cleanup, traffic control and public safe-
ty, and both normal and emergency repairs.

The county road administration board shall, upon request, provide
any county a copy of a model utility accommodation policy. The model
policy will meet the minimum requirements of this chapter and may be
amended as necessary to meet the specific needs of a county.

AMENDATORY SECTION (Amending Order 18, filed 7/22/71)

WAC 136-40-030 ((DEFHNTFION-OF-FERMS)) ADOPTION
AND SUBMITTAL. (( ; - ——

: > i e : k : it . l
ﬁaﬁmrfmmﬁhmstmvd—hcmnﬁnwfmmemmm
county-deems-it-advisable-to-do-so:)) Each adopted utility policy shall,

at a minimum:
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safety:)) Each county legislative authority shall formally adopt, no lat-
er than July 1, 1990, a policy regarding accommodation of utilities on
county road rights of way that includes all the requirements enumer-
ated in WAC 136-40-020. A copy of such policy shall be forwarded to
the county road administration board by August 1, 1990.

AMENDATORY SECTION (Amending Order 18, filed 7/22/71)

WAC 136-40-040 ((GENERAL—CONSIDERATIONS—LO-~
E€ATION)) EXISTING POLICIES. ((Fhe-county-may restrict—the
AR . e AN o

. PUN LIS PRI . A KPP B
agequateStUaresto-amrerpate-in i presentangTuture etUs—turUTitd

. " R A - "] s
Justment-toaccommodate Tatur e T Uy Tmprovementsangd—topeTiim av

CLoS fUI Bvlvl\r;lls aubh fa\a;:;l;cﬂ w;th lll;llllllulll ITICCTITOT LTI tU lldﬁ‘i\r¢
S s:)) Counties with ex-
isting utility policies shall not be required to meet the requirements of
WAC 136-40-030 unless the existing policy (1) has not been formally
adopted by the county legislative authority, and/or (2) is not in sub-
Stantial conformance with the content requirements of WAC 136—40-
020.

NEW SECTION

WAC 136-40-050 UPDATES, AMENDMENTS, AND MODI-
FICATIONS. Should any existing, adopted utility policy be updated,
amended or otherwise modified, said action shall be formally accom-
plished by the county legislative authority. A copy of the officially
adopted updated, amended, or modified policy shall be forwarded to
the county road administration board within thirty days of such
adoption.

NEW SECTION

WAC 136-40-060 CONFLICTS WITH STATE AND FEDER-
AL REQUIREMENTS. Nothing in this section shall eliminate or
modify any requirements, procedures, or authorities of the Washington
state department of transportation, the Federal Highway Administra-
tion or any other state or federal agency.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 136-40-044 GENERAL CONSIDERATIONS—LOCA-
TION STANDARDS.

WAC 136-40-048 GENERAL CONSIDERATIONS—ROAD
PURPOSE UTILITIES.

WAC 136-40-052 GENERAL CONSIDERATIONS—AC-
COMMODATION WHERE PRIOR RIGHT.

WAC 136-40-100
RESPONSIBILITY.
WAC 136-40-104
WAC 136-40-108
WAC 136-40-112
APPEARANCE.
WAC 136-40-116
WAC 136-40-120

DESIGN OF FACILITIES—

DESIGN OF FACILITIES—PLANNING.
DESIGN OF FACILITIES—STANDARDS.
DESIGN OF FACILITIES—

DESIGN OF FACILITIES—MATERIALS.
DESIGN OF FACILITIES—POWER AND

COMMUNICATION CODES.

WAC 136-40-124
CODES.

DESIGN OF FACILITIES—WATER LINE
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WAC 136-40-128
PIPELINE CODES.

WAC 136-40-132
CODES.

WAC 136-40-136
FACILITY CODES.

WAC 136-40-140

DESIGN OF FACILITIES—PRESSURE
DESIGN OF FACILITIES—SEWER LINE
DESIGN OF FACILITIES—DRAINAGE

DESIGN OF FACILITIES—UTILITY

TUNNEL OR BRIDGE.

WAC 136-40-200

CONSTRUCTION PERMITS AND FRAN-

CHISES—GENERAL.

WAC 136-40-204

CONSTRUCTION PERMITS AND FRAN-

CHISES—APPLICATION REQUIREMENTS.

WAC 136-40-208

CONSTRUCTION PERMITS AND FRAN-

CHISES—PERMIT REQUIREMENTS.

WAC 136-40-212

CONSTRUCTION PERMITS AND FRAN-

CHISES—ENVIRONMENTAL PROTECTION.

WAC 136-40-300
WAC 136-40-304
WAC 136-40-308
WAC 136-40-312
WAC 136-40-316
WAC 136-40-320
WAC 136-40-324
ING FACILITIES.
WAC 136-40-400

PIPELINES—LOCATION.
PIPELINES—INSTALLATION.
PIPELINES—COVER.
PIPELINES—ENCASEMENT.
PIPELINES—UNCASED CARRIERS.
PIPELINES—APPURTENANCES.
PIPELINES—ADJUSTMENT OF EXIST-

OVERHEAD POWER AND COMMUNI-

CATION LINES—TYPE OF CONSTRUCTION.

WAC 136-40-404

OVERHEAD POWER AND COMMUNI-

CATION LINES—VERTICAL CLEARANCE.

WAC 136-40-408

OVERHEAD POWER AND COMMUNI-

CATION LINES—HORIZONTAL CLEARANCE.

WAC 136-40412

OVERHEAD POWER AND COMMUNI-

CATION LINES—IRREGULAR RIGHT OF WAY.

WAC 136-40-416

OVERHEAD POWER AND COMMUNI-

CATION LINES—AESTHETIC CONSIDERATIONS.

WAC 136-40-500

UNDERGROUND POWER AND COM-

MUNICATION LINES—GENERAL.

WAC 136-40-504

UNDERGROUND POWER AND COM-

MUNICATION LINES—DESIGN.

WAC 136-40-508

UNDERGROUND POWER AND COM-

MUNICATION LINES—MANHOLES.

WAC 136-40-512

UNDERGROUND POWER AND COM-

MUNICATION LINES—SCENIC AREAS.

WAC 136-40-600
GENERAL.

WAC 136-40-604
LOCATION.

WAC 136-40-608
CLEARANCE.

WAC 136-40-612
MOUNTING.

WAC 136-40-616

INSTALLATIONS ON BRIDGES—
INSTALLATIONS ON BRIDGES—
INSTALLATIONS ON BRIDGES—
INSTALLATIONS ON BRIDGES—

INSTALLATIONS ON BRIDGES—POW-

ER AND COMMUNICATION LINES.

WAC 136-40-620

INSTALLATIONS ON BRIDGES—BE-

YOND ABUTMENTS.

WAC 136-40-624
RESPONSIBILITY.
WAC 136-40-700
WAC 136-40-704
WAC 136-40-708
WAC 136-40-712
WAC 136-40-800
WAC 136-40-804
WAC 136-40-808
WAC 136-40-812

INSTALLATIONS ON BRIDGES—

ALL UTILITIES—DRAINAGE.

ALL UTILITIES—RESTORATION.

ALL UTILITIES—VEGETATION.

ALL UTILITIES—DEBRIS.

PUBLIC SAFETY—TRAFFIC CONTROL.
PUBLIC SAFETY—OPEN EXCAVATION.
PUBLIC SAFETY—MAINTENANCE.
PUBLIC SAFETY-—EMERGENCIES.

WSR 90-13-002
PROPOSED RULES
COUNTY ROAD
ADMINISTRATION BOARD
[Filed June 7, 1990, 1:10 p.m.]

Original Notice.
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Title of Rule: Amending chapter 136-28 WAC, Stan-
dard of good practice—Cooperative procedures for pro-
cessing of county road accident reports.

Purpose: Revises procedures to fit current Washington
State Patrol information needs and standards; and refer-
ences county road log as source of milepost information.

Other Identifying Information: This is an amendment
to existing rule.

Statutory Authority for Adoption: RCW 36.78.070.

Summary: Procedural relationship between the vari-
ous county road departments and the Washington State
Patrol records section regarding statewide accident re-
cords are revised to accommodate current data sources
and reporting requirements. No additional paperwork or
handling over present actual practices will be necessary.

Reasons Supporting Proposal: Amendments will stan-
dardize accident reporting procedures to insure statewide
uniformity in such records.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Vern Wagar, County
Road Administration Board, 753-5989.

Name of Proponent: County Road Administration
Board, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: Revises procedures to fit current Washington State
Patrol information needs and standards; reflects current-
ly available databases. Specifies record section of WSP
as central reporting point; addresses disposition of
noncounty road accident reports; standardizes road
number convention; adds coding of location as rural or
urban; and standardizes coding for intersection
accidents.

Proposal Changes the Following Existing Rules: Same
as above.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Towne Plaza, 607 East Yakima
Avenue, Yakima, WA 98901, on July 26, 1990, at 1:30
p.m.

Submit Written Comments to: County Road Admin-
istration Board, 2404 Chandler Court S.W., Olympia,
WA 98504, by July 23, 1990.

Date of Intended Adoption: July 26, 1990.

June 7, 1990
Ernest Geissler
Director

AMENDATORY SECTION (Amending Order 5, filed 4/23/68)

WAC 136-28-010 PURPOSE. The National Highway Safety
Act of 1966 requires that all states, in cooperation with their various
local governments, collect, compile and make reports to the National
Highway Safety Bureau of accident statistics in each state. In order to
implement this requirement the county road administration board has
acted to coordinate the activities of the county engineers((;)) and the
state patrol (( i
1 )). Each county engineer is now requested to cooperate in
this effort by following the procedure outlined below.

AMENDATORY SECTION (Amending Order 5, filed 4/23/68)

WAC 136-28-020 PROCEDURE. The state patrol collects acci-
dent reports from all law enforcement agencies and receives accident
reports from individual drivers. Periodically, the state patrol will send
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or deliver to the county engineer's office in each county reports con-
cerning accidents occurring on county roads in that county.
The county engineer will analyze each report and ((mark—imtarge

number-the-countyroad-nmumber-according-to-the-county'stateststate
road-tog;-and-the-mitepoint)) indicate within the appropriate spaces on

the report the county number, the county road number, the milepoint
and, if applicable, the road number of the intersecting county road at
which the accident occurred. The county engineer shall also indicate in
the appropriate space as to whether the location is rural or urban.
The coded reports will be returned ((asqurcklyas—possible)) to the
records section of the state patrol ((imaccordance—with-z—schedute—to
T T )
within two weeks of receipt.
Should the county engineer determine any accident report location is
not on a road contained within the latest county road log, he shall re-
turn_the accident report, uncoded, with a transmittal letter indicating

the appropriate jurisdiction such as private road, state highway, city
street, other state agency, federal agency, etc.

AMENDATORY SECTION (Amending Order 5, filed 4/23/68)

WAC 136-28-030 CODING DETAIL. (1) The county number
shall be that particular number assigned to each county by the ((de=
partmentof-highways)) state office of financial management for county
identification purposes.

(2) The county road number shall be that particular five—digit num-
ber, including both leading and trailing zeros if applicable, assigned to
each county road according to the county's latest ((state)) county road
log. No local names or numbers or FAS numbers shall be used in
coding.

(3) The milepoint shall be determined as accurately as practicable
from a comparison of information on the accident report with the lat-
est ((state)) county road log.

(4) Accidents ((refatedto)) at an intersection with a state highway
((shouid-mormaity)) will be coded by the state((;mot-bythe-county))
department of transportation.

(5) To ensure uniformity, accidents at the intersection of any two

county roads shall be coded to ((that)) a road ((having—thc—towest
to-thc—appropriate—mmitcpoint-on—that-road)) in_the following priority

order:

(a) The road with the higher functional class:

(b) The road that is the through route;

(c) The road with the lowest road number.

(6) Accidents on roads and/or intersections with dual city—county or
county—county responsibilities shall be coded in general accordance
with the procedures outlined herein based on a mutual understanding
between the several jurisdictions involved.

WSR 90-13-003
PROPOSED RULES
COUNTY ROAD
ADMINISTRATION BOARD
[Filed June 7, 1990, 1:12 p.m.]

Original Notice.

Title of Rule: Amending chapter 136-20 WAC, Stan-
dard of good practice—Bridge inspection procedure.

Purpose: Editing of typographical errors.

Other Identifying Information: This is an amendment
to existing rule.

Statutory Authority for Adoption: RCW 36.78.070.

Summary: Corrects earlier typographical errors only.

Reasons Supporting Proposal: Corrections being done
at same time as other chapter WAC's are being updated.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Vern Wagar, County
Road Administration Board, 753-5989.
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Name of Proponent: County Road Administration
Board, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: Corrects existing typographical errors.

Proposal Changes the Following Existing Rules: Same
as above.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Towne Plaza, 607 East Yakima
Avenue, Yakima, WA 98901, on July 26, 1990, at 1:30
p.m.

Submit Written Comments to: County Road Admin-
istration Board, 2404 Chandler Court S.W., Olympia,
WA 98504-3913, by July 23, 1990.

Date of Intended Adoption: July 26, 1990.

June 7, 1990
Ernest Geissler
Director

AMENDATORY SECTION (Amending Order 36, filed 1/3/79)
WAC 136-20-010 PURPOSE. (({Bridges}{Bridge})) Bridges of

many kinds are an integral part of every county road system. The
safety ((fand})) and adequacy of these bridges is of vital importance to
the traveling public. A program of regular periodic inspection and re-
porting is necessary to fully inform each county legislative authority
regarding the condition and adequacy of all bridges.

AMENDATORY SECTION (Amending Order 36, filed 1/3/79)

WAC 136-20-020 INVENTORY. Each county road engineer
shall have available in his office a complete inventory of all bridges on
the county road system. The inventory shall list the location of each
bridge by the state road log number and appropriate milepoint, and
shall include such other information as the engineer deems necessary.
In addition, all data required for the SWIBS bridge inventory shall be
submitted to the department of transportation state aid engineer on
appropriate forms furnished by the department((f1)).

AMENDATORY SECTION (Amending Order 36, filed 1/3/79)

WAC 136-20-030 INSPECTION. Each county road engineer
shall be responsible for inspection of all bridges on the county road
system in accordance with the bridge inspection procedure, described
in the current edition of the AASHTO manual for maintenance in-
spection of bridges. The county road engineer shall note the date of
inspection and any changes since the previous inspection on the
SWIBS form and submit all forms to the state aid engineer at a pre-
determined time((£1))-

AMENDATORY SECTION (Amending Order 36, filed 1/3/79)

WAC 136-20-040 CERTIFICATION. Submission by the county
road engineer of a dated SWIBS form to the state aid engineer shall
be construed as certification that inspection of that bridge has been
completed in accordance with the AASHTO inspection procedures.
Annually, prior to April 1, the state aid engineer will provide CRAB
and the engineers of the affected counties a listing of all county bridges
for which no SWIBS inspection certification has been received during
the previous thirty months. Any county with a bridge or bridges on this
listing shall be assumed to be not in compliance with bridge inspection
procedures((£1)).

AMENDATORY SECTION (Amending Order 36, filed 1/3/79)

WAC 136-20-060 ENGINEER'S REPORT. Each county road
engineer shall furnish the county legislative authority with a written
resume of the findings of the bridge inspection effort. This resume shall
be made available to said authority no later than June 1 of each year
and shall be consulted during the preparation of the proposed six year
program revision. The resume shall include the engineer's recommen-
dations as to replacement, repair or load restriction for each deficient
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bridge. The resolution of adoption of the six year program shall in-
clude assurances to the effect that the engineer's report with respect to
deficient bridges was available to ((fthe})) said authority during the
preparation of the program.

WSR 90-13-004
NOTICE OF PUBLIC MEETINGS
CONVENTION AND
TRADE CENTER
[Memorandum—June 5, 1990]

The Marketing Committee of the Washington State
Convention and Trade Center will meet on Monday,
June 11, 1990, at 1:30 p.m. in the 5th Floor Board
Room of the Convention Center, 800 Convention Place,
Seattle.

The board of directors of the Washington State Conven-
tion and Trade Center will meet on Wednesday, June
13, 1990, at 2:00 p.m. in Room 601 of the Convention
Center, 800 Convention Place, Seattle.

If you have any questions regarding these meetings,
please call 447-5000.

WSR 90-13-005
PERMANENT RULES
DEPARTMENT OF HEALTH
(Board of Massage)

{Order 053—Filed June 7, 1990, 3:10 p.m.]

Date of Adoption: May 22, 1990.

Purpose: To revise massage examination regulations.

Statutory Authority for Adoption: RCW 18.108.025.

Pursuant to notice filed as WSR 90-07-069 on March
21, 1990.

Changes Other than Editing from Proposed to Adopt-
ed Version: There are no changes between the proposed
and the adopted version.

Effective Date of Rule: Thirty—one days after filing.

May 22, 1990
John Breadstill
Chairman

AMENDATORY SECTION (Amending Order PL
448, filed 11/18/83)

WAC 308-51-120 FREQUENCY AND LOCA-
TION OF EXAMINATIONS. (1) The board will nor-
mally conduct ((practicat)) examinations ((imr—vtarch
and-September-of each)) twice a year.

(2) Written examinations will be conducted ((atteast
twenty-days)) prior to ((scheduted)) the practical exam-
inations. Applicants will be required to pass the written
examination ((prior—to—being—scheduted—for)) and the
practical examination. _

(3) Written and practical examinations will be con-
ducted at a location within the state as determined by
the ((di i . : .

and-costs-of-required-faciliticsamd-services)) secretary.
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(4) A notification will be sent to the residential ad-
dress of record of each examination applicant at least
fifteen days prior to each applicant's scheduled exami-
nation dates. Such notification will contain appropriate
instructions or information and will reflect the time, date
and location at which the applicant is expected to appear
for examination. Examination fees are nonrefundable.
Should an applicant fail to appear for examination at
the designated time and place, he/she shall forfeit the
examination fee unless he/she has notified the division of
professional licensing of his/her inability to appear for
the scheduled examination. Notification must reach the
department of health at least five days before the desig-
nated time. With the required five days notice, a candi-
date may request to be rescheduled for examination any
time within two years of the time ((they)) he/she sub-
mitted ((their)) his/her original application.

AMENDATORY SECTION (Amending Order PL
336, filed 3/10/80)

WAC 308-51-130 REEXAMINATION. An appli-
cant who has failed to pass either or both portions of the
examination may apply for reexamination, provided the
required reexamination fee(s) is submitted((—Amapph=

flt ] l ) A

ng—scheduted—for—the—practicalexamination)) and cur-
rent application requirements are met. An applicant
must successfully complete both portions of the exami-

nation prior to licensure. If an applicant fails to success-

fully pass ((the—practical)) either portion of the exami-
nation within two years of ((passimg—the—written)) the

date of the original examination, he/she must retake the

((written)) entire examination ((beforcbeing-ctigibte-to
. e el imation)),

WSR 90-13-006
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 90—47—Filed June 7, 1990, 3:17 p.m.]

Date of Adoption: June 5, 1990.

Purpose: Personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-57-290 and 220-57-497.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Spring chinook returns to
the Leavenworth National Fish Hatchery are lower than
anticipated and a closure of the sport fishery is necessary
to ensure escapement needs.
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Effective Date of Rule: June 8, 1990.
June 5, 1990
Joseph R. Blum
Director

NEW SECTION

WAC 220-57-29000L ICICLE RIVER Notwith-
standing the provisions of WAC 20-57-290, effective
June 8, 1990, until further notice, the Icicle River is
closed to salmon angling.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-57-49700E  WENATCHEE RIVER
Notwithstanding the provisions of WAC 220-57-497,
effective June 8, 1990, until further notice, the
Wenatchee River is closed to salmon angling.

WSR 90-13-007
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 90-48—Filed June 7, 1990, 3:22 p.m.}

Date of Adoption: June 7, 1990.

Purpose: Commercial fishing rule.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-24-02000Q; and amending WAC
220-24-010, 220-24-020 and 220-24-030.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: A harvestable number of
chinook salmon are available to commercial troll fishers.
Based upon landing information, approximately 2,700
chinook salmon are available for harvest from the origi-
nal quota of 26,100. This regulation is adopted at the
recommendation of the Pacific Fisheries Management
Council, and is consistent with federal regulation.

Effective Date of Rule: 12:01 a.m., June 8, 1990.

June 7, 1990
Judith Merchant
Deputy

for Joseph R. Blum
Director

NEW SECTION

WAC 220-24-02000R LAWFUL ACTS—TROLL
FISHERY. Notwithstanding the provisions of WAC
220-24-010, WAC 220-24-020 and WAC 220-24-030,
effective immediately it is unlawful to fish for or possess
salmon taken for commercial purposes with troll gear in
the waters west of the Bonilla-Tatoosh Line, the Pacific
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Ocean north of Cape Falcon and south of the U.S.—
Canada border, or waters west of a line drawn true
north—-south through Buoy 10 at the mouth of the
Columbia River except as provided for in this section:

(1) Effective 12:01 AM June 8, 1990, it is lawful to
fish for and possess all salmon species other than coho
salmon taken from the above waters except for those
waters of a conservation zone at the mouth of the
Columbia River bounded by a line projected six miles
due west from North Head along 46 18'00" north lati-
tude to 124 13'18" west longitude, thence southerly
along a line 167 true to 46 11'06" north latitude, 124 r
00" west longitude (the Columbia River Buoy), thence
northeasterly along the Red Buoy Line to the tip of the
south jetty from which conservation zone no salmon may
be taken.

(2) The above open area will close at 11:59 PM June
11, 1990. All fish must be landed, sold, and recorded on
a Washington State Fish Receiving Ticket by 11:59 PM,
June 12, 1990.

(3) Lawful terminal gear is restricted to single point,
single shank barbless hooks.

(4) No chinook salmon less than 28 inches in total
length or 21.5 inches head—off length may be retained.

(5) It is unlawful to fish for or possess salmon taken
for commercial purposes with any gear other than troll
gear in the open fishery area.

(6) It is unlawful to transport through Coastal Salm-
on Management and Catch Reporting Areas 1, 2, 3, or 4
or land in the State of Washington any salmon taken for
commercial purposes contrary to the provisions of Chap-
ter 220-33 WAC or Chapter 220-47 WAC relative to
seasons and species provided for in this section.

REPEALER

The following section of the Washington Administra-
tive Code is repealed effective 12:01 AM June 8, 1990:

WAC 220-24-02000Q LAWFUL ACTS -
TROLL FISHERY (90-44)

WSR 90-13-008
PERMANENT RULES
PARKS AND RECREATION
COMMISSION
[Filed June 7, 1990, 4:55 p.m.]

Date of Adoption: June 1, 1990.

Purpose: Establishes a process to review and approve
local boating safety programs and make funds available
to local jurisdictions.

Statutory Authority for Adoption: RCW 43.52.050
[43.51.050].

Pursuant to notice filed as WSR 90-09-070 on April
18, 1990.

Effective Date of Rule: Thirty—one days after filing.

June 1, 1990
Moyes Lucas
Chair
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Chapter 352-65 WAC
BOATING SAFETY PROGRAM APPROVAL

NEW SECTION

WAC 352-65-010 DECLARATION OF PUR-
POSE AND AUTHORITY. This chapter is adopted to
implement RCW 88.02.040 wherein the Washington
state parks and recreation commission has been directed
to establish a process to review and approve local boat-
ing safety programs and to make funds available to local
jurisdictions to offset out—of-county boater impacts.
These rules are designed to pursue the legislature's in-
tention to provide for boater education about safe and
responsible boating, to increase the level and visibility of
the enforcement of boating laws, and to stimulate local
efforts toward safe boating.

The chapter is promulgated and published pursuant to
the authority granted to the parks and recreation com-
mission in RCW 88.36.110. These rules identify the
necessary elements of a county boating safety program,
specify the approval process, and establish a time frame
for approval and distribution of available funds.

NEW SECTION

WAC 352-65-020 PROGRAM DESCRIPTION
AND ASSURANCES. Each county requesting approv-
al of its boating safety program must:

(1) Complete a description of its program on the
forms provided by state parks identifying each required
program element as specified in WAC 352-65-040;

(2) Provide assurance that the county boating safety
program will be operated throughout its scheduled sea-
son in compliance with program requirements and that
the funds allocated will be expended as specified in
WAC 352-65-040.

NEW SECTION

WAC 352-65-030 EQUITABLE LOCAL DIS-
TRIBUTION. The legislative authority of each county
with an approved boating safety program will be respon-
sible for equitably distributing the funds allocated by the
state treasurer to local jurisdictions within the county
which comply with the requirements of this chapter. Lo-
cal jurisdictions offering boating safety services and de-
siring to receive a distribution of funds must enter into a
cooperative agreement with the county and receive and
maintain state parks' approval for their boating safety
program.

NEW SECTION

WAC 352-65-040 MINIMUM PROGRAM RE-
QUIREMENTS. A boating safety program must pro-
vide the necessary services and support to allow the rec-
reational boater the opportunity to enjoy safe and clean
waters. State parks, as the state's boating safety pro-
gram coordinator, has established the following mini-
mum requirements for approval of boating safety
programs: .

(1) Boating accident reporting and investigation.
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(a) Each county or local jurisdiction must provide an
assurance that all serious or fatal accidents will be thor-
oughly investigated to the maximum extent possible, and
that copies of the investigative reports will be submitted
to state parks in a timely manner as specified in RCW
43.51.404.

(b) The approved county or local jurisdiction must
support the state-wide boating accident reporting system
by:
(i) Providing recreational boaters with copies of the
state required boating accident report (BAR) form and
informing recreational boaters of their responsibility to
submit the completed BAR in a timely fashion; and

(ii) Submitting to state parks a "notice of boating ac-
cident” form which includes basic information as avail-
able regarding the time, location, severity, and
operator(s) involved in a nonfatal, noninjurious boating
accident.

(2) Boater assistance. The county or local jurisdiction
will have the ability to respond or coordinate response to
boating emergencies which occur within its jurisdiction.
Such emergencies may include swift water response,
open water rescue, ice rescue, vessel fire, overdue boater
search, or other boating related emergencies or distress
calls.

(3) Training. The county or local jurisdiction will be
responsible for acquiring the training for its assigned
boating safety program personnel. The training will in-
clude basic boating safety officer training as provided by
the United States Coast Guard, Washington state parks,
or any county or local jurisdiction whose training pro-
gram is approved by Washington state parks.

Such training must be acquired by January 1, 1992,
or within one year of initiating a new boating safety
program, whichever occurs later.

(4) Rules and regulations. The county or local juris-
diction must adopt ordinances consistent with
Washington state boating laws and regulations.

(5) Enforcement. The county or local jurisdiction
must provide:

(a) Boating safety officers with law enforcement com-
missions which empower such officers to enforce all
boating laws and regulations;

(b) A patrol schedule which insures the waterways are
patrolled during peak recreational periods;

(c) Response to on-water complaints, accidents, or
emergencies,

(d) The necessary boating safety patrol equipment,
including vessel(s) capable of serving the minimum re-
quirements of this section. The patrol vessel must be
properly marked and properly ‘equipped as provided in
chapter 88.02 RCW and chapter 352-60 WAC.

(6) Boating education. The county or local jurisdiction
must have a boating education and information program
satisfactory to state parks.

(7) Waterway marking. The county or local jurisdic-
tion will use only those waterway markers which con-
form to the Uniform State Waterway Marking System
found in chapter 352-66 WAC.

(8) Vessel inspections.

(a) The county or local jurisdiction will conduct, dur-
ing on—the-water enforcement contacts, boating safety
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inspections for safety equipment as required by state and
local laws and regulations. State parks will provide an
inspection form for use by the county or local
jurisdiction.

(b) The county or local jurisdiction will conduct or
coordinate courtesy inspections to monitor recreational
boater compliance with watercraft registration require-
ments as prescribed in chapter 88.02 RCW and carriage
requirements for safety equipment as required by state
and local laws and regulations.

(9) Reports. The county or local jurisdiction agrees to
submit an annual report of activities performed through
the boating safety program. The county or local juris-
diction agrees to participate in state-wide boating sur-
veys coordinated by state parks. Forms will be provided
by state parks.

(10) Limitations on use of funds. These funds are in-
tended to increase education and enforcement efforts
and to stimulate greater local participation in boating
safety and are not to supplant existing boating safety
funding. The county or local jurisdiction agrees to spend
boat registration fees allocated by the state treasurer
only for boating safety purposes which include all activi-
ties or expenditures identified in this section.

NEW SECTION

WAC 352-65-050 DISTRIBUTION OF FUNDS.
(1) Funds available under RCW 88.02.040, which are to
be distributed by the state treasurer based on the num-
ber of registered vessels by county of moorage, shall be
released upon notification to the state treasurer:

(a) By state parks that the county has an approved
program; and

(b) By the department of licensing of:

(i) The amount of registration fees collected by each
county through June 30 of that calendar year; and

(ii) The total vessels registered by each county
through June 30 of that calendar year.

(2) State parks will award those remaining funds not
distributed in subsection (1) of this section to help offset
out—-of—county boater law enforcement and boating safe-
ty impacts. The following information will be considered
when awarding unaliocated funds:

(a) State-wide surveys of vessel use;

(b) Estimates of out—of-county use made by county or
local officials supported by locally conducted surveys;
and

(c) Other available professionally conducted surveys,
studies, or research.

NEW SECTION

WAC 352-65-060  ANNUAL PROGRAM AP-
PROVAL AND REVOCATION. An annual assess-
ment of each approved county or local jurisdiction boat-
ing safety program will be made by state parks in order
to insure the integrity of the program approval. The as-
sessment will be based on minimum program require-
ments as listed in WAC 352-65-040. Counties and local
Jurisdictions meeting the requirements will maintain ap-
proval; those counties or local jurisdictions unable to
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demonstrate compliance with minimum approval re-
quirements will have forty—five days to submit a plan
satisfactory to state parks to remedy the deficiencies. If,
after forty—five days, a county or local jurisdiction is un-
able to demonstrate its ability to meet minimum re-
quirements, state parks may revoke the program approv-
al after the county or local jurisdiction has had an op-
portunity for a hearing under chapter 34.05 RCW, Ad-
ministrative Procedure Act.

WSR 90-13-009
EMERGENCY RULES
PARKS AND RECREATION
COMMISSION
[Filed June 7, 1990, 4:57 p.m.]

Date of Adoption: June 1, 1990.
Purpose: Establishes a central filing index system for
public access to official public records at state parks.
Citation of Existing Rules Affected by this Order:
Amending chapter 352-40 WAC.
Statutory Authority for Adoption: RCW 43.51.040.
Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.
Reasons for this Finding: [No information supplied by
agency.]
Effective Date of Rule: Immediately.
June 1, 1990
Moyes Lucas
Chairman

NEW SECTION

WAC 352-40-125 PURPOSE OF RECORDS IN-
DEX. The purpose of this section is to implement the
provisions of RCW 42.17.260 which requires all state
agencies to establish and implement a system of indexing
records.

This chapter sets forth rules to implement the sections
of RCW 42.17.260 which apply to the Washington state
parks and recreation commission.

NEW SECTION

WAC 352-40-127 DEFINITIONS IN RECORDS
INDEX. Whenever used in this chapter the following
terms shall have the meanings herein defined unless the
context clearly indicates otherwise.

(1) Washington Administrative Codes. Commission
adopted administrative regulations are codified as the
Washington Administrative Code. They apply to the
general public, the commission, and its staff, they are
legal basis for park staff to enforce rules and are often
adopted to implement a state statute. There are normal-
Iy multiple subjects covered in one regulation, addressing
agency operation in detail.
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(2) Commission policies. Commission policies are
broad statements from the commission to the agency di-
rector and staff. These are codified in the commission's
policy manual. They provide the criteria for carrying out
a course of action which may or may not be directed by
a statute or regulation. They are not directive on the
general public. Commission policies assist commission
staff as a guideline when dealing with the general public.
They could eventually result in the creation of a statute
or regulation which would make them enforccable upon
the general public. Each policy normally addresses one
subject.

(3) Administrative policies. Administrative policies
are broad statements from the director to the agency
staff, providing general guidance on a specific subject.
They may or may not be directed by a statute, a regula-
tion, or commission policy. They are not directive on the
general public. These policies assist staff as guidance
when dealing with the general public. They could even-
tually result in the creation of a statute or regulation
which would make them enforceable on the general
public. Each policy normally covers only one subject.

(4) Agency procedures. Agency procedures are origi-
nated by any agency division. They are written commu-
nications of an approved system or method to accom-
plish one or more purposes. They may or may not estab-
lish specific responsibilities. They are not directive upon
the general public. They assist staff as a guide when
dealing with the general public. They could eventually
result in the creation of a statute or regulation which
would make them enforceable upon the general public.
Each procedure covers only one subject.

(5) Memorandums of understanding (MU). Memo-
randums of understanding are originated by any agency
unit. They are written communications outlining a mu-
tually agreed upon interpretation of another communi-
cation, oral or written. They may or may not establish
specific responsibilities. They are directive only upon the
signatories of the MU and/or upon the signatories' staff.
They assist staff as a guide when dealing with the gen-
eral public.

They could eventually result in the creation of a stat-
ute or regulation which would make them enforceable
upon the general public; or in the creation of an admin-
istrative policy or agency procedure which would be di-
rective upon other staff within the agency. Each MU
normally covers only one subject.

(6) Operations directives. Operations directives are
originated by the operations division. They are written
communications outlining an interpretation of another
communication, oral or written. They may or may not
establish specific responsibilities. They are directive only
upon the signature of the assistant director of operations.
They assist staff as a guide when dealing with the gen-
eral public.

They could eventually result in the creation of a stat-
ute or regulation which would make them enforceable
upon the general public, or in the creation of an admin-
istrative policy or agency procedure which would be di-
rective upon other staff within the agency. Each direc-
tive normally covers only one subject.
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(7) Official public record (OPR). Official public re-
cords include those listed above and those records which:

(a) Financially obligate the agency;

(b) Document legal actions or transactions, and/or

(c) Are required by statute.

These records are to be retained for at least six years.

(8) Office files and memorandums. Office files and
memorandums are all other documents beyond the offi-
cial public records, which do not need to be retained for
six years.

(9) Central file. The central file is intended to protect,
retain, and make accessible those records of organiza-
tional, historical, and statutory importance to the
agency.

AMENDATORY SECTION (Amending Order 15,
filed 7/25/73)

WAC 352-40-130 SYSTEM OF INDEXING RE-

CORDS ((ANDEX)). (((—Index—TFhe—commission—thas

-)) Agency re-

cords are indexed and retained as follows:

The _index for commission policies, administrative po-
licies, agency procedures, memorandums of understand-
ing, and operations directives is located in the central
files office. Office files and memorandums, and official
public records as_defined by RCW 42.17.260, are re-
tained in the agency central files utilizing existing cen-
tral files index coding.

Such records _are the responsibility of the individual
agency_ divisions to inventory, maintain, and dispose.
Record descriptions, retention, and authorization dispo-
sition are listed on the records inventory schedule of
each office of record and are located in the central files
office.
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AMENDATORY SECTION (Amending Order 15,
filed 7/25/73)

WAC 352-40-140 LOCATION OF RECORD
INDEXES AND COMMUNICATIONS. All commu-
nications with the commission including but not limited
to the submission of materials pertaining to its opera-
tions and/or the administration or enforcement of chap-
ter 1, Laws of 1973, and these rules, requests for copies
of the commission's decisions, commission policies, ad-
ministrative policies, agency procedures, memorandums
of understanding, operations directives, official public
records, office files and memorandums, and agency
record indexes and other matters, shall be addressed as
follows: Washington State Parks and Recreation Com-
mission, c/o Public Records Officer, ((P-O—Box—1126;

fa; ) )) 7150 Cleanwater Lane,
Maiistop KY-11, Olympia, WA 98504-5711.

AMENDATORY SECTION (Amending Appendix A,
filed 7/25/73)

WAC 352-40-900 REQUEST FOR PUBLIC
RECORD—FORM.

T0: Washington State Parks and Recreation Commis-
sion

Attn: Public Records Officer
((P-O—Box1+28

7150 Cléanwa ter Lane
Maiistop KY—-11
Olympia, WA 98504-5711

)

Date of request: . ...... ... ... ... ... ... .. ......

............ P.M.
(Hour)

What information is requested? ...................

Time of request:

Are copies requested? ........... .. ... ... ... ......
If so, how many? ........ ... ... ... ... ... ... ..
Total pages? ........... ... ... ... .. i,

Feecharged .................... S
(Pagesx $... ... )
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AGREEMENT TO PROTECT RECORDS FROM USE FOR
COMMERCIAL PURPOSES

I hereby agree that the list of individuals and/or in-
formation provided to me by the
shall not be used for any commercial purpose by myself
or by any organizations I represent. | will protect the list
of individuals and/or information from access by anyone
who may use it for purposes of contacting the individuals
named therein or otherwise personally affecting them in
furtherance of any profit—seeking activity.

Requester
SUBSCRIBED AND SWORN TO before_me this
..... dayof ..........,19..

NOTARY PUBLIC in and for
the State of Washington,
residing at

WSR 90-13-010
EMERGENCY RULES
DEPARTMENT OF AGRICULTURE
[Order 2043—Filed June 8, 1990, 9:34 a.m.]

Date of Adoption: June 8, 1990.

Purpose: To prevent Japanese beetle infestation in the
state of Washington.

Citation of Existing Rules Affected by this Order:
Amending chapter 16-470 WAC.

Statutory Authority for Adoption: Chapter 17.24
RCW.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The demand for certain
nursery stock has outstripped local supplies forcing
Washington and Oregon state nursery dealers to import
large amounts of high risk nursery stock from Japanese
beetle infested states in the eastern United States. Add-
ing to this risk is the fact that Oregon State Department
of Agriculture is rejecting high risk stock (based on their
quarantine) and requiring that it be moved out of state.
Rather than returning the stock back east, some shippers
are attempting to "dump” this stock in Washington state
because we have no quarantine established. We have al-
ready detected one live Japanese beetle in such a
shipment.

Effective Date of Rule: Immediately.

June 8, 1990
Michael V. Schwisow
Deputy Director

for C. Alan Pettibone
Director
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NEW SECTION

WAC 16-470-700 QUARANTINE—JAPANESE
BEETLE. A quarantine is established under this chapter
against the pest known as Japanese beetle (Popillia jap-
onica Newman), a member of the family Scarabaeidae.
The Japanese beetle is a persistent, serious and highly
destructive pest, attacking the roots, leaves, and fruits of
over three hundred kinds of plants including fruit trees,
ornamentals, and field and vegetable crops.

NEW SECTION

WAC 16-470-705 AREAS UNDER QUARAN-
TINE. (1) Except as provided in subsection (2) of this
section, the entire states of Alabama, Connecticut, Del-
aware, Georgia, Illinois, Indiana, Kentucky, Maine,
Maryland, Massachusetts, Michigan, Missouri,
Nebraska, New Hampshire, New Jersey, New York,
North Carolina, Ohio, Pennsylvania, Rhode Island,
South Carolina, Tennessee, Vermont, Virginia, West
Virginia, Wisconsin, the District of Columbia, and the
Provinces of Ontario and Quebec are declared to be un-
der quarantine for Japanese beetle.

(2) The director may exempt individual counties of
the states under quarantine from meeting the conditions
in WAC 16-470-715 if the director determines that:

(a) The state has adopted and is enforcing restrictions
on the interstate and intrastate movement of regulated
articles that are equivalent to or exceed the restrictions
placed on the movement of regulated articles as provided
in this rule, and

(b) Annual surveys are conducted in such counties
and the results of such surveys are negative for Japanese
beetle.

(3) Any state may request exemption of one or more
counties under subsection (2) of this section. Such re-
quest shall be in writing and signed by a duly authorized
official stating the areas surveyed, the survey method,
and the last date of Japanese beetle infestation in such
county if previously infested. The director shall maintain
a list of any county so exempted.

NEW SECTION

WAC 16-470-710 REGULATED ARTICLES.
The following are hereby declared to be hosts or possible
carriers of Japanese beetle and are prohibited entry into
this state from an area under quarantine either directly,
indirectly, diverted or reconsigned, except as provided
for in WAC 16—470-715:

(1) Soil, humus, compost, and manure (except when
commercially packaged);

(2) All plants with roots (except bareroot plants free
from soil),

(3) Grass sod,

(4) Plant crowns or roots for propagation (except
when free from soil),

(5) Bulbs, corms, tubers, and rhizomes of ornamental
plants (except when free of soil);

(6) Any other plant, plant part, article, or means of
conveyance when it is determined by the director to
present a hazard of spreading live Japanese beetle due to
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either infestation, or exposure to infestation by Japanese
beetle.

NEW SECTION

WAC 16-470-715 CONDITIONS GOVERNING
THE MOVEMENT OF REGULATED ARTICLES
INTO WASHINGTON STATE. (1) Persons shipping
regulated articles into this state from areas under quar-
antine shall notify the department's plant protection
branch of the nature and quantity of each shipment, its
expected date of arrival at destination, the name of the
intended receiver and the destination. The person to
whom the commodities are shipped shall hold the same
until they are inspected and released by the department.

(2) The commodities covered shall be accompanied by
a certificate issued by an authorized state or federal reg-
ulatory official from the state of origin certifying that
the commodity, soil, or means of conveyance is treated
with methods and procedures approved and prescribed
by the director.

(3) Privately owned houseplants grown indoors may
be allowed entry into this state without meeting the re-
quirements of subsection (2) of this section if a depart-
ment official inspects such plants as prescribed in sub-
section (1) of this section and determines that they are
free from Japanese beetle.

NEW SECTION

WAC 16-470-720 SPECIAL PERMITS. The di-
rector may issue special permits admitting regulated ar-
ticles covered in WAC 16-470-710 not otherwise eligi-
ble for entry from the area under quarantine, subject to
conditions and provisions which the director may pre-
scribe to prevent the introduction, escape, or spread of
the Japanese beetle.

WSR 90-13-011
PROPOSED RULES

DEPARTMENT OF REVENUE
[Filed June 8, 1990, 10:34 a.m.]

Original Notice.

Title of Rule: Amending WAC 458-20-118 Sale or
rental of real estate, license to use real estate.

Purpose: This rule distinguishes nontaxable real estate
rentals from taxable licenses to use real estate. Refer-
ences are provided to other WACs for tax reporting of
specific types of licenses.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: Title 82 RCW.

Summary: RCW 82.04.390 exempts the sale of real
estate from the business and occupation tax. The license
to use real estate is not exempt. This WAC explains the
difference between a license and a sale of real estate and
provides examples of each.

Reasons Supporting Proposal: Additional examples
have been added for clarification.

Name of Agency Personnel Responsible for Drafting
and Implementation: Les Jaster, 711 Capitol Way, #400,
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Olympia, (206) 586-7150; and Enforcement: Ed Faker,
711 Capitol Way, #400, Olympia, (206) 753-5579.

Name of Proponent: Department of Revenue,
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: The sale or lease of real estate is exempt from
business and occupation. But, the income from granting
a license to use real estate is taxable. The rule indicates
how to distinguish a license from a sale or lease of real
estate. This amendment provides additional examples of
each for those areas where the department's tax appeals
have indicated confusion exists.

Proposal does not change existing rules.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

A small business economic impact statement is not
required for the following reasons: No economic impact.
This rule has no identifiable administrative impact.
Negligible impact. This rule requires no action on the
part of small business.:

Hearing Location: Evergreen Plaza Building, 2nd
Floor Conference Room, 711 Capitol Way South,
Olympia, WA, on July 31, 1990, at 9:30 a.m.

Submit Written Comments to: Les Jaster, Rules Co-
ordinator, Department of Revenue, Interpretation and
Appeals, Mailstop AX-02, Olympia, Washington 98504,
by July 31, 1990.

Date of Intended Adoption: August 7, 1990.

June 8, 1990
Edward L. Faker
Assistant Director

AMENDATORY SECTION (Amending Order ET 83-17, filed
3/15/83)

WAC 458-20-118 SALE OR RENTAL OF REAL ESTATE,
LICENSE TO USE REAL ESTATE. (1) Amounts derived from the
sale and rental of real estate are exempt from taxation under the busi-
ness and occupation tax. However, there is no exemption of amounts
derived from engaging in any business wherein a mere license to use or
enjoy real property is granied. .\mounts derived from the granting of a
license_to_use real property are taxable under the service b&o tax
classification unless otherwise taxed under_another classification by
specific statute, e.g., sale of lodging taxed under retailing. (See RCW
82.04.050_and 82.04.290). Further, no exemption is allowed for
amounts received as commissions for the sale or rental of real estate
(RCW 82.04.390) nor for interest received by persons engaged in the
business of sefling real estate on time or installment contracts. For
purposes of distinguishing the lease or rental of real estate from the
granting of a license to use real estate (( i

}) the department of
revenue will be guided by the following principles.

(2) LEASE OR RENTAL OF REAL ESTATE. A lease or rental of real
property conveys an estate or interest in a certain designated area of
real property with an exclusive right in the lessee of continuous posses-
sion against the world, including the owner, and grants to the lessee
the absolute right of control and occupancy during the term of the
lease or rental agreement. An agreement will not be construed as a
lease of real estate unless a relationship of "landlord and tenant” is
created thereby. It is presumed that the sale of lodging by a hotel,
motel, tourist court, etc., for a continuous period of thirty days or more
is a rental of real estate. It is further presumed that all rentals of
mini-storage facilities, apartments and leased departments constitute
rentals of real estate. The rental of a boat moorage slip or an airplane
hangar/tie down site is presumed to be a rental of real estate only if a
specific space, slip, or site is assigned and the rental is for a period of
thirty days or longer.
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(3) LICENSE TO USE REAL ESTATE. A license grants merely a right to
use the real property of another but does not confer exclusive control
or dominion over the same. Usually, where the grant conveys only a li-
cense to use, the owner controls such things as lighting, heating, clean-
ing, repairing, and opening and closing the premises.

(a) Persons who are involved in more than one kind of business ac-
tivity are required to segregate their income and report under the ap-
propriate tax classification based on the nature of the specific activity
(see RCW 82.04.440).

(b) Tt will be presumed that a taxable license to use or enjoy real
property is granted in the rental of the following:

(D)) (i) Hotel rooms (for periods of less than 30 continuous days;
see WAC 458-20-166).

((Y)) (i) Motels, tourist courts and trailer parks (for periods of
less than 30 continuous days; see WAC 458-20-166).

((63)) (iii) Cold storage lockers (see WAC 458-20-133).

((€4))) (iv) Safety deposit boxes and private mail boxes.

((65Y)) (v) Storage space (sec WAC 458-20-182).

((¢6))) (vi) Space within park or fair grounds to a concessionaire.

(vii) Hairdressers, barbers, or manicurists who lease space within
another business (see WAC 458-20-200 Leased Departments).

(viii) Use of boat launch facilities for recreational purposes.

(ix) Space on a building for the attachment of advertising signs, in-
cluding for periods in excess of 30 continuous days.

(c) RCW_82.04.050(e) specifically defines all services of a hotel,
motel, or similar_businesses as being retail sales. Thus, the rentals of
meeting rooms, display rooms, or ball rooms are retail sales when
rented out by such businesses. Persons who are not in the business of
selling lodging are taxable under the service b&o tax classification on
income from the rental of meeting rooms.

WSR 90-13-012
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed June 8, 1990, 10:35 a.m.]

Original Notice.

Title of Rule: Amending WAC 458-20-200 Leased
department.

Purpose: This rule explains the proper tax reporting of
income received from a leased department.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: Title 82 RCW.

Summary: This rule provides for a lessor to report the
tax liability of leased department. The rule also discusses
proper tax reporting of income received for granting a
license to use real property by a leased department.

Reasons Supporting Proposal: Revision is necessary to
make this rule consistent with WAC 458-20-118.

Name of Agency Personnel Responsible for Drafting
and Implementation: Les Jaster, 711 Capitol Way, #400,
Olympia, (206) 586-7150; and Enforcement: Ed Faker,
711 Capitol Way, #400, Olympia, (206) 753-5579.

Name of Proponent: Department of Revenue,
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: This rule provides for a lessor to report the tax li-
ability of a leased department. It also explains the tax
reporting requirements for merely granting a license to
use space by a leased department. It discusses how an-
cillary services provided to a leased department such as
accounting or security services are taxed. The amend-
ment provides examples to assist taxpayers and makes
this rule consistent with WAC 458-20-118 with respect
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to assuming that a leased department is presumed to be
a rental of real estate.

Proposal does not change existing rules.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

A small business economic impact statement is not
required for the following reasons: No economic impact.
This rule has no identifiable administrative impact.
Negligible impact. This rule requires no action on the
part of any small business.

Hearing Location: Evergreen Plaza Building, 711
Capitol Way South, 2nd Floor Conference Room,
Olympia, WA, on July 31, 1990, at 11:00 a.m.

Submit Written Comments to: Les Jaster, Rules Co-
ordinator, Department of Revenue, Interpretation and
Appeals, Mailstop AX-02, Olympia, Washington 98504,
by July 31, 1990.

Date of Intended Adoption: August 7, 1990.

June 8, 1990
Edward L. Faker
Assistant Director

AMENDATORY SECTION (Amending Order ET 70-3, filed
5/29/70)

WAC 458-20-200 LEASED DEPARTMENTS. (1) Any person
leasing departments of the business conducted may include in his/her
tax returns the business done and sales made by the lessee where such
lessor keeps the books for the lessee and makes collection on the lat-
ter's account: PROVIDED, HOWEVER, That cach lessee must apply
for and obtain from the department of revenue a certificate of regis-
tration, as provided under WAC 458-20-101.

(«

7))

(2) BUSINESS AND OCCUPATION TAX AND RETAIL SALES TAX

(2) Any taxpayer making returns for any leased department shall
report the total tax liability thereof under both the business and occu-
pation tax and the retail sales tax, including therein all cash and
charge sales. The leased department in such case is not entitled to the
taxable minimum provided in WAC 458-20-104.

(b) Where the lessor receives a flat monthly rental or a percentage
of sales as rental for a leased department, such income is presumed to
be from the rental of real estate and is not taxable. However, this pre-
sumption will be overcome and the agreement will be considered a "li-
cense to use real estate” when the operator of the leased department
does not have exclusive possession and control of the premises. The re-
lationship of "landlord and tenant” must also exist for the agreement
to be a rental of real estate. The fact that the written agreement may
identify the arrangement as a "lease” is not controlling. The agreement
and the relationship between the parties must be consistent with a
rental of real estate. Refer to WAC 458-20-118. ((Wheretowever;

r ] ed—br—the refed ; 5 ;

countmgservicesy the—entire—amount—recer cd—s—taxabie—umder—the
:Iasls]li'ilclatmu Set |m ]aud] nth:xﬁa:tl m:ls m;l:sls H;C ICSSF‘" scgll;gatcsl

(c) If the lessor provides any clerical, credit, accounting, janitorial,
or other services to the lessee, the lessor must report the income from
these services under the service b&o tax classification. The amounts
for providing these services must be segregated from the amounts re-
ceived from the rental of real estate. In the absence of a_reasonable
segregation, it will be presumed that the entire income is for providing
these services.
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(3) Examples:

(a) Retailer enters into a lease agreement for rental of space within
a mall. Retailer's area is separated from other lessees by walls with the
exception of the front area which is open to the mall common area and
is used as the entrance by potential customers and the retailer. The re-
tailer does have a movable partition that can be locked and is used to
close off the entrance from the mall common area. The agreement calls
for_the retailer to be open for business at all times during the hours
stipulated by the lessor.

This is a rental of real estate. The retailer has exclusive possession
and control over a specific area. The restriction which requires the re-
tailer to maintain the same business hours as other lesseces does not
make this a license to use real estate. The lessor can exclude from the
b&o tax that portion of the income which is from the rental of the real
estate. The lessor_must identify and pay a b&o tax on the portion of
the income which is from providing services such as security, Jjanitorial,
or accounting.

(b) Hairdresser enters into a lease agreement with the operator of a
hair salon for the rental of a work station. The hairdresser has use of a
specific work station during specific hours of every day. This work sia-
tion can not be closed off from other areas within the shop. This lessee
also shares a sink and other facilities with other users.

This is not a rental of real estate. A landlord and tenant relationship
does not exist. The hairdresser does not have possession and control
over the premises to the exclusion of others. The fact that the agree-
ment uses the term "lease” is not controlling. This is a "license to use"
taxable under the service b&o tax classification.

(c) A department store leases an area within the store to a retailer
of women's clothing. The retailer stocks its own merchandise on its
shelves and uses its own employees for assisting customers. The cus-
tomer pays for the merchandise at common cash register operated by
department store employees. The retailer does not have separate access
to its space and there is no means available to close this area off from
the space used by the department store. Heating, lighting, and other
utilities are provided and controlled by the department store.

This is a license agreement and not a rental of real estate. The criti-
cal element of exclusive possession and control is lacking. This is indi-
cated by a lack of a separate entrance and the inability of the retailer
to close off the women's clothing area from other parts of the store.
This is further evidenced by the retailer's lack of control of the heating
and lighting within this area. It is a common practice for a lessor to
provide utilities to the lessee as part of the rent; however, the inability
of the lessee to control the utilities is an indication that only a license
to use the real estate has been granted. The department store must re-
port the "rent” it receives under the service b&o tax classification since
the income is from the granting of a license to use.

(d) Department store agrees to sell household paint for a paint sup-
plier. The paint supplier checks on the inventory on a_monthly basis
and provides additional paint as needed. The department store handles
stocking of shelves and all aspects of the sale. The department store
makes a charge to the paint supplier based on the space required to
maintain_the inventory. By agreement of the parties, the department
store agrees to report the retailing and retail sales tax on paint sales.

This is not a leased department or a rental of real estate. The in-
come is merely tied to the amount of space being used. However, the
income is a_commission from the sale of merchandise for the paint
supplier and held on consignment. The retailing tax is the liability of
the paint supplier and is paid by the department store only by agree-
ment. The commission is taxable under the service b&o tax classifica-
tion. Refer to WAC 458-20-159.

WSR 90-13-013
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 8, 1990, 1:22 p.m.]

Continuance of WSR 90-09-095.
Title of Rule: Chapter 388—-08 WAC; and WAC 388—
320-185 Final adjudicative order index.
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Date of Intended Adoption: June 15, 1990.
June 8, 1990
Leslie F. James, Director
Administrative Services

WSR 90-13-014
NOTICE OF PUBLIC MEETINGS
HUMAN RIGHTS COMMISSION
[Memorandum—June 7, 1990]

This is to advise you that the Washington State Human
Rights Commission will hold a special commission
meeting on June 11, 1990. The meeting will be held by
telephone conference call at 10:00 a.m. The call will
originate at the office of the Human Rights Commission,
402 Evergreen Plaza Building, 711 South Capitol Way,
Olympia, (206) 753-4876. The meeting will be held to
discuss the selection of an executive director and will be
conducted in executive session; the name of the success-
ful candidate will be announced in open session at the
end of the conference call.

WSR 90-13-015
EMERGENCY RULES
HIGHER EDUCATION
PERSONNEL BOARD
[Filed June 8, 1990, 1:52 p.m.]

Date of Adoption: June 6, 1990.

Purpose: Amendment makes rule current with new
legislation. Rule sets forth categories of exemption from
coverage of Title 251 WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 251-04-040.

Statutory Authority for Adoption: Chapter 28B.16
RCW and RCW 34.05.350.

Pursuant to RCW 34.05.350 the agency for good
cause finds that state or federal law or federal rule or a
federal deadline for state receipt of federal funds re-
quires immediate adoption of a rule.

Reasons for this Finding: HB 2567 which contains
this change becomes effective on June 7, 1990. The
change in the Higher Education Personnel Board rules
must be effective at the same time.

Effective Date of Rule: Immediately.

June 8, 1990
John A. Spitz
Director

AMENDATORY SECTION (Amending WSR 90—06-
023, filed 2/28/90, effective 4/1/90)

WAC 251-04-040 EXEMPTIONS. The following
classifications, positions, and employees of higher educa-
tion institutions/related boards are hereby exempted
from coverage of this chapter.

(1) Members of the governing board of each institu-
tion/related board,
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(2) Students employed by the institution at which
they are enrolled (or related board) and who either:

(a) Work five hundred sixteen hours or less in any six
consecutive months, exclusive of hours worked in a tem-
porary position(s) during the summer and other breaks
in the academic year, provided such employment does
not:

(i) Take the place of a classified employee laid off due
to lack of funds or lack of work; or

(ii) Fill a position currently or formerly occupied by a
classified employee during the current or prior calendar
or fiscal year, whichever is longer,

(b) Are employed in a position directly rela ted to their
major field of study to provide training opportunity, or

(c) Are elected or appointed to a student body office
or student organization position such as student officers
or student news staff members.

(3) Students participating in a documented and ap-
proved programmed internship which consists of an aca-
demic component and work experience.

(4) Students employed through the state or federal
work/study programs.

(5) Persons employed to work one thousand fifty
hours or less in any twelve consecutive month period
from the original date of hire or October I, 1989,
whichever is later. Such an appointment may be subject
to remedial action in accordance with WAC 251-12—
600, if the number of hours worked exceeds one thou-
sand fifty hours in any twelve consecutive month period
from the original date of hire or October 1, 1989,
whichever is later, exclusive of overtime or work time as
described in subsection (2) of this section.

(6) Part—time professional consultants retained on an
independent part—time or temporary basis such as physi-
cians, architects, or other professional consultants em-
ployed on an independent contractual relationship for
advisory purposes and who do not perform administra-
tive or supervisory duties.

(7) The director, his confidential secretary, assistant
directors, and professional education employees of the
state board for community college education.

(8) The personnel director of the higher education
personnel board and his confidential secretary.

(9) The governing board of each institution/related
board may also exempt from this chapter, subject to the
employee's right of appeal to the higher education per-
sonnel board, classifications involving research activities,
counseling of students, extension or continuing education
activities, graphic arts or publications activities requiring
academic preparation or special training, and principal
assistants to executive heads of major administrative or
academic divisions, as determined by the higher educa-
tion personnel board: PROVIDED, That no nonacadem-
ic employee engaged in office, clerical, maintenance, or
food and trades services may be exempted by the higher
education personnel board under this provision.

(10) Any employee who believes that any classifica-
tion should or should not be exempt, or any employee
because of academic qualifications which would enable
such employee to teach and thus be exempt, may appeal
to the board in the same manner as provided in WAC
251-12-080, et seq.
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(11) Any classified employee having civil service stat-
us in a classified position who accepts an appointment in
an exempt position shall have the right of reversion to
the highest class of position previously held, or to a po-
sition of similar nature and salary((-—within—four—ycars

the-four=year-period-shatt-beginonJuly—101982:)) Ap-
plication for return to classified service must be made
not later than thirty calendar days following the conclu-
sion of the exempt appointment. A _person occupying an
exempt position who is_terminated from the position for
gross misconduct or malfeasance does not have the right
of reversion to a classified position as provided for in this
section.

(12) When action is taken to convert an exempt posi-
tion to classified status, the effect upon the incumbent of
such position shall be as provided in WAC 251 —19-160.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

'y .

WSR 90-13-016
EMERGENCY RULES
HIGHER EDUCATION
PERSONNEL BOARD
{Filed June 8, 1990, 1:54 p.m.]

Date of Adoption: June 6, 1990.

Purpose: Amendment makes rule current with new
legislation. Rules set forth the manner of certifying eli-
gible candidates for selection.

Citation of Existing Rules Affected by this Order:
Repealing WAC 251-18-185 and 251-18-270; and
amending WAC 251-18-240 and 251-18-280.

Statutory Authority for Adoption: RCW 28B.16.100.

Other Authority: HB 2567.

Pursuant to RCW 34.05.350 the agency for good
cause finds that state or federal law or federal rule or a
federal deadline for state receipt of federal funds re-
quires immediate adoption of a rule.

Reasons for this Finding: HB 2567 which contains
this change becomes effective on June 7, 1990. The
change in the Higher Education Personnel Board rules
must be effective at the same time.

Effective Date of Rule: Immediately.

June 8, 1990
John A. Spitz
Director

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

WAC 251-18-185 ELIGIBLE LISTS—TIED
SCORES—CERTIFICATION.
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WAC 251-18-270 CERTIFICATION—INTER-
VIEW OF ELIGIBLES

AMENDATORY SECTION (Amending Order 145,
filed 2/28/86, effective 4/1/86)

WAC 251-18-240 CERTIFICATION—METH-
OD. (1) Upon receipt of a personnel request, the per-
sonnel officer shall provide the following number of
names to the employing official in writing:

(a) When there are names on the institution-wide
layoff list for the class, a single name for each vacancy
to be filled by the certification.

(b) When there are no names on the institution-wide
layoff list for the class, four more names than there are
vacancies to be filled by the certification ((and—as—pro-

r f = -up)), provided that:

(i) When other applicants on the eligible list in use
have scores equal to the lowest score among the names
certified, their names shall be certified; and

(i) Up to three additional names of eligibles who
meet the applicable affirmative action criteria shall be
certified as provided in WAC 251-23-060.

(2) Names shall be certified in strict order of standing

on the eligible list(s), as established in WAC 251—18—
180.
" (3) When it is necessary to use more than one eligible
list to complete a certification, each eligible list must be
exhausted before progressing to the next eligible list. El-
igible lists shall be used for filling classified vacancies in
the strict order of priority listed below:

(a) Unless the personnel officer has established a
combined eligible list in accordance with WAC 25]1-18—
180(10):

(i) Institution-wide layoff list;

(ii) Organizational unit promotional list;

(iii) Institution-wide promotional st

(iv) Special employment program layoff list;

(v) State-wide layoff list;

(vi) Interinstitutional employee list;

(vii) Intersystem employee list,

(viii) Open competitive or noncompetitive list.

(b) When the personnel officer has established a com-
bined eligible list:

(i) Institution—-wide layoff list;

(ii) Combined eligible list.

(4) Permanent employees certified from an eligible list
for consideration of appointment shall be notified by the
institution at the time of referral. Upon appointment, the
institution shall advise those employees certified but not
appointed of the action taken.

AMENDATORY SECTION (Amending Order 98,
filed 7/22/82, effective 9/1/82)

WAC 251-18-280 CERTIFICATION—SE-
LECTION—ACTIONS REQUIRED. (1) The employ-
ing official shall consider all eligibles certified.

(2) Following certification and consideration of eligi-
bles ((; ' mgT rews)),
the personnel officer shall record one of the following
dispositions of the employing official for each name
certified:
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(a) Eligible was ((interviewed—and)) considered but
not appointed,
(b) Eligible waived consideration for the position;

(c) Eligible could not be contacted( (provrded-he/she
hardt . ; ot ;

td)—Ehgibie)) or failed to appear for ((the)) an inter-
view; or

((t})) (d) Eligible was appointed to the position.

(2) When the number of certified eligibles available is
reduced to less than four more than there are positions
to be filled, upon request from the employing official the
personnel officer may provide a replacement name for
each eligible who has waived consideration, been deter-
mined to be unavailable, or did not appear for the
scheduled interview.

WSR 90-13-017
PERMANENT RULES
HIGHER EDUCATION
PERSONNEL BOARD
[Filed June 8, 1990, 1:55 p.m.]

Date of Adoption: June 7, 1990.

Purpose: To give guidance to the parties to adminis-
trative hearings before the board for submission of pre-
hearing statements, briefs, or written argument.

Citation of Existing Rules Affected by this Order:
Amending WAC 251-12-085.

Statutory Authority for Adoption: RCW 28B.16.100.

Pursuant to notice filed as WSR 90-09-074 on April
18, 1990.

Changes Other than Editing from Proposed to Adopt-
ed Version: New section WAC 251-12-099, proposal
was modified to specify that when the board requests
briefs, it will request them from all parties; also that
copies will be provided to each opposing party.

Effective Date of Rule: Thirty—one days after filing.

June 8, 1990
John A. Spitz
Director

AMENDATORY SECTION (Amending WSR 89-22—
020, filed 10/24/89, effective 12/1/89)

WAC 251-12-085 HEARING EXAMINERS. (1)
The board may appoint one or more hearing examiners
to preside over, conduct and make recommended deci-
sions in all cases of employee appeals to the board. The
hearing examiner shall conduct hearings in the same
manner and shall have the same authority as the presid-
ing board member at hearings before the board. The
hearing examiner shall also have the authority to do the
following:

(a) Determine the order of presentation of evidence;

(b) Administer oaths and affirmations:

(c) Issue subpoenas;

(d) Rule on procedural matters, objections, and
motions;

(e) Rule on offers of proof and receive relevant
evidence;
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(f) Take any appropriate action necessary to maintain
order during the hearing;

(g) Permit or require oral argument or briefs and de-
termine the time limits for submission thereof; and

(h) Take any other action necessary and authorized
by any applicable statute or rule.

(2) With the exclusion of WAC 251-12-076, within
thirty calendar days of the hearing, the hearing examin-
er shall issue a recommended decision which shall be
transmitted to the board and be served upon the parties
by certified mail with a statement regarding the right to
file exceptions to the recommended decision.

(3) Within thirty calendar days of service of the rec-
ommended decision, any party adversely affected may
file written exceptions with the board.

(4) If no written exceptions are filed, the hearing ex-
aminer's recommended decision will become final forty
calendar days after service of the recommended decision
unless within that period the board issues a notice to
each of the parties that a hearing will be scheduled for
reconsideration of the hearing examiner's recommended
decision.

(5) When exceptions are filed, such written statements
shall include in detail the specific items of the hearing
examiner's recommended decision to which exception is
taken. A hearing on the exceptions will be scheduled be-
fore the board at which time all parties may present
written and/or oral argument on the basis of the tran-
script and exhibits. Written argument may be presented
in accordance with WAC 251-12-099. Following the
hearing on the exceptions the board may affirm, reverse,
or modify the recommended findings of fact, conclusions
of law and/or decision of the hearing examiner.

NEW SECTION

WAC 251-12-099 FILING OF PREHEARING
STATEMENTS, BRIEFS, AND WRITTEN ARGU-
MENT. (1) Any party to a hearing before the board
who desires to submit, or when the board requests all
parties to submit, a prehearing statement, prehearing
brief, or written argument will provide such documents
to the board and to each opposing party no later than
fourteen calendar days prior to the scheduled hearing
date.

(2) Any party submitting such documents will provide
the original and three copies to the board, and one copy
to each opposing party.

(3) Submission of documents will be accomplished
when board staff receives the original document in the
board's Olympia, Washington, headquarters.

WSR 90-13-018
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed June 8, 1990, 2:15 p.m., effective July 9, 1990}

Date of Adoption: June 8, 1990.
Purpose: Revise general reporting rules, classification
plan, and corresponding base rate tables applicable to

Washington State Register, Issue 90-13

workers' compensation insurance underwritten by the
Washington state fund, Department of Labor and
Industries.

Citation of Existing Rules Affected by this Order:
Amending chapter 296-17 WAC, Manual of rules, clas-
sifications and rating system for Washington workers'
compensation insurance.

Statutory Authority for Adoption: RCW 51.04.020(1)
and 51.16.035.

Pursuant to notice filed as WSR 90-11-099 on May
21, 1990.

Effective Date of Rule: July 9, 1990.

June 8, 1990
Joseph A. Dear
Director

AMENDATORY SECTION (Amending Order 89-22,
filed 12/1/89, effective 1/1/90)

WAC 296-17-350 MINIMUM PREMIUMS—
ASSUMED WORKER HOURS. A minimum premium
is the lowest amount of premium to be paid by an em-
ployer and is also the basis for determining premium
computation for workers for whom an assumed number
of worker hours must be, and herebys, is established:

(1) Minimum premium. Except as otherwise provided
in this chapter, every employer shall be liable for a pre-
mium not less than ten dollars for any calendar quarter
regardless of number of worker hours reported.

(2) Excluded employments. Any employer having any
person in their employ excluded from industrial insur-
ance whose application for coverage under the elective
adoption provisions of RCW 51.12.110 or authority of
RCW 51.12.095 or 51.32.030 has been accepted by the
director shall report and pay premium on the actual
hours worked for each such person who is paid on an
hourly, salaried—part time, percentage of profit or piece
basis; or one hundred sixty hours per month for any such
person paid on a salary basis employed full time. In the
event records disclosing actual hours worked are not
maintained by the employer for any person paid on an
hourly, salaried—part time, percentage of profits or picce
basis the worker hours of such person shall be deter-
mined by dividing the gross wages of such person by the
state minimum wage for the purpose of premium calcu-
lation. However, when applying the state minimum wage
the maximum number of hours assessed for a month will
be one hundred sixty.

(3) Building or property management. Resident man-
agers, caretakers, or similar employments that are em-
ployed for irregular periods and whose compensation is
for a stipulated sum in money or a substitute for money
shall be reported for the purpose of premium calculation
((as—pmvidcd—in—su-bsccﬁnn—(@—vf—fhis"mﬁﬂﬂ)) by di-
viding total compensation by $6.00 to determine report-
able assumed hours. Provided that the reportable expo-
sure calculated under this subsection shall not exceed
520 hours per quarter for each worker.

(4)(a) Commission personnel—Inside employments.
Commission personnel-——inside employments are persons
whose compensation is based upon a percentage of the
amount charged for the commodity or service rendered
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and who are employed exclusively within an office hav-
ing no duties away from the office. Commission person-
nel—inside employments are to be reported for premium
purposes at a minimum of assumed worker hours of not
less than eight worker hours a day for part—time em-
ployment, or not less than 40 worker hours per week for
full-time employment unless the employer maintains
and presents to the department's representative at the
time of audit payroll records that show in detail the
name of each such commissioned worker, the actual
number of hours worked for each such worker and the
date or dates the services were rendered. If actual time
records are maintained then such actual hours shall be
reported to the department and premiums paid on such
actual hours.

(b) Commission personnel—OQOutside employments.
Commission personnel—outside employments are per-
sons whose compensation is based upon a percentage of
the amount charged for the commodity or service ren-
dered and who are employed to perform duties primarily
away from the employers premises although some office
work may be performed. Commission personnel—outside
employments are to be reported for premium purposes at
a_minimum of assumed worker hours of not less than
eight worker hours a day for part—time employment, or
not less than 40 worker hours per week for full-time
employment: PROVIDED, That the assumed eight
worker _hours daily for part-time employment will apply
only if the employer's books and records are maintained
s0 as to show separately such person's actual record of
employment.

(5) Salaried personnel. Salaried personnel for the
purposes of this chapter means persons whose compen-
sation is not governed by the number of hours devoted to
employment for their employer. Employers having sala-
ried personnel in their employ shall for the purpose of
premium calculation report assumed worker hours based
upon one hundred sixty worker hours for each month in
which the employee is on salary: PROVIDED, That if
the employer maintains complete and accurate records,
supported by original time cards or timebook entries, the
employer may report and pay premium on the actual
hours worked by salaried personnel: PROVIDED FUR-
THER, That the department may, at its discretion, au-
thorize some other method in assuming workers hours
for premium calculating purposes in the case of contract
personnel employed by schools and/or school districts.

(6) Piece workers. For employees whose compensation
is based upon the accomplishment of a number of indi-
vidual tasks whether computed on the number of
pounds, items, pieces, or otherwise who are not subject
to any federal or state law or rule which requires the re-
porting of actual hours worked, the employer shall for
the purpose of premium calculation assume each two
dollars of earnings of each employee as representing one
worker hour: PROVIDED, That if the average rate of
compensation for the applicable classification is at least
$3.00 but less than $3.50 per worker hour the assumed
amount shall be $3.00 of earnings as representing one
worker hour, and on a progressive basis, if the average
compensation is at least $3.50 but less than $4.00 the
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assumed amount shall be $3.50 of earnings as represent-
ing one worker hour, and so forth. The records of the
department as compiled for the preceding fiscal year
ending June 30, shall be the basis for determining the
average rate of compensation for each classification:
PROVIDED FURTHER, That an employer who main-
tains records but is not required to do so shall report the
actual hours worked for the purpose of premium calcu-
lation. In the event an employer who is otherwise re-
quired by federal or state laws or rules to maintain re-
cords of actual hours worked by each employee fails to
do so, the worker hours of such employees will be deter-
mined by dividing the gross wages of each employee by
the state minimum hourly wage to determine the hours
reported for the purpose of premium calculation. Not-
withstanding any other provisions of this section, work-
ers employed in a work activity center pursuant to WAC
296~17-779 shall be reported on the basis of the piece
worker rule.

(7) Noncontact sports teams. All employers having
personnel in their employ as defined under WAC 296—
17-745 shall for the purpose of premium calculations,
report assumed worker hours based upon 40 worker
hours for each week in which any duties are performed.

(8) Jockeys and race drivers. All employers having
personnel in their employ as defined under WAC 296—
17-739 shall, for the purpose of premium calculations,
report assumed worker hours based upon ten hours for
each mount in each horse race; professional drivers shall
report worker hours based upon ten hours for each heat
or race of any racing event: PROVIDED, That any day
such personnel do not ride or drive in a race, the premi-
um calculation shall be made by assuming ten worker
hours for any day in which duties are performed.

(9) Pilots and flight crew members. Pilots and flight
crew members having flight duties during a work shift
including preflight time shall have premium calculated
by utilizing daily readings logged per federal require-
ments of the aircraft tachometer time: PROVIDED,
That if the total tachometer time for any day includes a
fraction of an hour, the reportable time will be increased
to the next full hour: PROVIDED FURTHER, That
pilots and flight crew members who assume nonflying
duties during a work shift will have premium calculated
in accordance with the appropriate rules and classifica-
tions applicable to nonflight duties.

AMENDATORY SECTION (Amending Order 89-22,
filed 12/1/89, effective 1/1/90)

WAC 296-17-45002 SPECIAL TRUCKING IN-
DUSTRY RULES. The following subsection shall apply
to all trucking industry employers as applicable.

(1) Insurance liability. Every trucking industry em-
ployer operating as an intrastate carrier or a combined
intrastate and interstate carrier must insure their work-
ers' compensation insurance liability through the
Washington state fund or be self-insured with the state
of Washington.

Washington employers operating exclusively in inter-
state or foreign commerce or any combination of inter-
state and foreign commerce must insure their workers'
compensation insurance liability for their Washington
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employees with the Washington state fund, be self-in-
sured with the state of Washington, or provide workers'
compensation insurance for their Washington employees
under the laws of another state when such other state
law provides for such coverage.

Interstate or foreign commerce trucking employers
who insure their workers' compensation insurance liabil-
ity under the laws of another state must provide the de-
partment with copies of their current policy and appli-
cable endorsements upon request.

Employers who elect to insure their workers' compen-
sation insurance liability under the laws of another state
and who fail to provide updated policy information when
requested to do so will be declared an unregistered em-
ployer and subject to all the penalties contained in Title
51 RCW.

(2) Reporting. Trucking industry employers insuring
their workers' compensation insurance liability with the
Washington state fund shall keep and preserve all origi-
nal time records/books including supporting information
from drivers' logs for a period of three calendar years
plus three months.

Employers are to report actual hours worked, includ-
ing time spent loading and unloading trucks, for each
driver in their employ. For purposes of this section, ac-
tual hours worked does not include time spent during
lunch or rest periods or overnight lodging.

Failure of employers to keep accurate records of ac-
tual hours worked by their employees will result in the
department estimating work hours by dividing gross
payroll wages by the state minimum wage for each
worker for whom records were not kept. However, in no
case will the estimated or actual hours to be reported
exceed five hundred twenty hours per calendar quarter
for each worker.

(3) Exclusions. Trucking industry employers meeting
all of the following conditions are exempted from man-
datory coverage.

(a) Must be engaged exclusively in interstate or for-
eign commerce.

(b) Must have elected to cover their Washington
workers on a voluntary basis under the Washington state
fund and must have elected such coverage in writing on
forms provided by the department.

(c) After having elected coverage, withdrew such cov-
erage in writing to the department on or before January
2, 1987.

If all the conditions set forth in (a), (b), and (c) of
this subsection have not been met, employers must in-
sure their workers' compensation insurance liability with
the Washington state fund or under the laws of another
state.

(4) Definitions. For purposes of interpretation of
RCW 51.12.095(1) and administration of this section,
the following terms shall have the meanings given below:

(a) "Agents" means individuals hired to perform ser-
vices for the interstate or foreign commerce carrier that
are intended to be carried out by the individual and not
contracted out to others but does not include owner op-
erators as defined in RCW 51.12.095(1).
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(b) "Contacts" means locations at which freight, mer-
chandise, or goods are picked up or dropped off within
the boundaries of this state.

(¢) "Doing business" means having any terminals,
agents or contacts within the boundaries of this state.

(d) "Employees” means the same as the term "work-
er" as contained in RCW 51.08.180.

(e) "Terminals" means a physical location wherein
the business activities (operations) of the trucking com-
pany are conducted on a routine basis. Terminals will
generally include loading or shipping docks, warehouse
space, dispatch offices and may also include administra-
tive offices.

(f) "Washington" shall be used to limit the scope of
the term "employees.” When used with the term "em-
ployees" it will require the following test for benefit pur-
poses (all conditions must be met).

(i) The individual must be hired in Washington or
must have been transferred to Washington; and

(ii) The individual must perform some work in
Washington (i.e., driving, loading, or unloading trucks).

AMENDATORY SECTION (Amending Order 89-22,
filed 12/1/89, effective 1/1/90)

WAC 296-17-45003 SPECIAL CONSTRUC-
TION INDUSTRY RULE. (1) Construction or erec-
tion operations. Each distinct type of construction or
erection operation at a job site or location shall be as-
signed to the basic classification describing that opera-
tion provided separate payroll/time records are main-
tained for each such operation and which show in detail
the name, rate of pay, and actual hours worked for each
employee.

In the event payroll/time records are not maintained
to support separate classification assignments the entire
number of work hours in question shall be assigned to
the highest rated classification which applies to the job
site or location where the operation is being performed.
The department may upon request by an employer (con-
tractor) prior to the commencement of a contract au-
thorize the use of a single basic classification to cover an
entire project.

Selection of the basic classification will be determined
by estimating the work hours for each construction op-
eration at the site or location and calculating the premi-
ums by each applicable classification—total estimated
premiums will then be divided by the total estimated
hours to produce an average rate. The basic classifica-
tion assigned to the employer that carries the rate near-
est to the estimated average rate will be selected provid-
ed that if the estimated average rate is equally between
two classifications assigned to the employer the lower of
the two rates will be selected.

Separate construction or erection classifications shall
not be assigned to any operation which is within the
scope of another basic classification assigned to such a
job site or location. For example a carpenter employed
by a concrete contractor to build foundation forms is to
be assigned to a concrete construction classification and
not a carpentry classification.

(2) Subcontracted work. The general contractor ((or

speciatist—contractor)) as defined in RCW 18.27.010,
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((as—the—casemmaybe)) who subcontracts work out to

others must ensure that such subcontractors are properly
registered and licensed under chapter 18.27 or 19.28
RCW as applicable to avoid being held liable for indus-
trial insurance premiums for such subcontractors (RCW
51.12.070). At the time of audit or within thirty days
thereafter the general contractor or specialist contractor
as the case may be who has subcontracted work out to
others must provide the department's traveling auditors,
agents or assistants a list containing the names of such
subcontractors, their contractors registration of license
number, the expiration date of such registration or li-
cense, and their uniform business identifier or industrial
insurance account number. Failure by the general con-
tractor or specialist contractor to provide this record at
the time of audit may result in a premium assessment
being made for each subcontractor used by the general
contractor or specialist contractor.

(3) Debris removal. Work hours related to the remov-
al of construction materials equipment or debris from a
job site or location by employees of a general contractor
or specialist contractor are to be assigned to the con-
struction classification applicable to the phase of con-
struction work being supported by such clean up person-
nel. However, if clean up personnel are involved in gen-
eral job site or location clean up then risk classification
0510 or 0518 will apply as applicable to the job site or
location. Employees of a specialist contractor engaged
exclusively in debris removal services shall be assigned to
risk classification 0510 or 0518 as applicable to the job
site or location serviced.

(4) Scaffolding, hoists, and towers. Work hours relat-
ed to the installation, maintenance or removal of scaf-
folding, hod hoists, distributing towers, sidewalk bridges,
and elevators by employees of a general contractor or
specialist contractor are to be assigned to the construc-
tion classification applicable to the phase of construction
being supported. However, if the scaffolding, hod hoists,
distributing towers, sidewalk bridges and elevators being
installed supports several phases of construction then
risk classification 0510 or 0518 will apply as applicable
to the jobsite or location. Employees of a specialist con-
tractor engaged exclusively in work described in this
subsection shall be assigned to risk classification 0510 or
0518 as applicable to the job site or location.

(5) Preoccupancy clean up. Work hours related to
preoccupancy clean up by employees of a general con-
tractor or specialist contractor are to be assigned to
classification 6602 "Janitors, N.O.C." provided that the
term "preoccupancy clean up" for purposes of this rule
is limited in scope to dusting, washing windows, vac-
uuming carpets, mopping floors, and cleaning fixtures. A
division of individual work hours between classification
6602 and any construction, erection, or shop classifica-
tion is not allowed. Employees having duties that fall
within a construction classification and who are also en-
gaged in preoccupancy clean up are to be reported in the
applicable construction cla