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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the
code reviser's office during the pertinent filing period. The three part number in the heading distinctively identifies
each document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS
OF HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.04 RCW)
or the Higher Education Administrative Procedure Act (chapter 28B.19 RCW) may be distinguished by the size
and style of type in which they appear.

(a)  Proposed rules are those rules pending permanent adoption by an agency and set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATTER

RCW 34.04.058 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections —
(i) underlined matter is new matter;
(i1) deleted matter is ((kre and-bracketed-between-double—pa
(b) Complete new sections are prefaced by the heading NEW SECTION;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA or the HEAPA does
not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules take effect thirty days after the rules and the agency order adopting
them are filed with the code reviser. This effective date may be delayed, but not advanced, and a delayed
effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser and remain effective for a maximum of ninety
days from that date.
() Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser for purposes of clarification or correction or to show the source or history
of a document is enclosed in brackets [ ].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of
each issue.
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WSR 85-03-001
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF NATURAL RESOURCES
(Board of Natural Resources)
[Memorandum—January 3, 1985}

The first meeting of the Board of Natural Resources
in 1985 will be held on January 8 at 9 a.m. in Hearing
Room 3 of the Public Lands Building. Thereafter, regu-
lar meetings of the Department of Natural Resources,
Board of Natural Resources, will be held on .the first
Tuesday of each month in the Public Lands Building,
Olympia, Washington, at 9 a.m.

This schedule is subject to change in the event of ur-
gent or continuing board business or conflicts in sched-
uling. Alternate dates, places and times will be chosen to
provide for monthly meetings unless such meeting is dis-
pensed with in accordance with RCW 43.30.150(5).

WSR 85-03-002
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
COMMUNITY DEVELOPMENT
{Memorandum—January 2, 1985]

The Washington State Department of Community
Development (DCD) will hold a public hearing on the
proposed change in allocation formula for our communi-
ty services block grant (CSBG) program. It has been
proposed to revise the allocation formula from 100 per-
cent to the 125 percent of poverty level, to correspond
with the CSBG state plan allowance of serving clients
with incomes up to 125 percent of poverty.

The hearing will be held on Wednesday, February 6,
1985, in the DCD Fifth Floor Conference Room, Ninth
and Columbia Building, Fifth Floor, Olympia,
Washington. The hearing will begin promptly at 10:00
a.m. and close at 12:00 noon, unless participation re-
quires more time.

Two typewritten copies of all oral testimony are re-
quested. There will be a question and answer period.
Written testimony may be submitted until 5:00 p.m. on
Tuesday, February 5, 1985, to the attention of Katherine
Friedt, Assistant Director, Division for Community Ser-
vices, Ninth and Columbia Building, Mailstop GH-51,
Olympia, Washington 98504-4151.

For additional information regarding the hearing,
please contact Will Graham at (206) 753-3403.

WSR 85-03-003
NOTICE OF PUBLIC MEETINGS
CONVENTION AND TRADE CENTER
[Memorandum—December 31, 1984]

The regular meeting location will be the Boardroom of
the Washington State Convention and Trade Center,
720 Olive Way, Suite 1520, Seattle, 98101, and the reg-
ular meeting time will be 3:00 p.m.

131
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1985 REGULAR MEETING SCHEDULE
WASHINGTON STATE CONVENTION AND TRADE CENTER
BOARD OF DIRECTORS

January 17
February 21
March 28
April 18
May 16
June 20

July 18
August 15
September 19
October 17
November 21
December 19

WSR 85-03-004
ADOPTED RULES
CONVENTION AND TRADE CENTER
[Order 3, Resolution No. 103—Filed January 3, 1985]

Be it resolved by the Washington State Convention
and Trade Center, acting at 720 Olive Way, Suite 1515,
Seattle, WA, that it does adopt the annexed rules relat-
ing to the implementation of the State Environmental
Policy Act ("SEPA"), chapter 43.21C RCW. In order to
comply with the 1984 SEPA rules adopted by the De-
partment of Ecology (chapter 197-11 WACQC), the
WSCTC proposes to repeal its existing SEPA guidelines
(chapter 140-08 WAC) and adopt new rules. The new
proposed rules adopt by reference, specific sections of
chapter 197-11 WAC, the DOE SEPA rules. The new
proposed rules include sections on: Purpose and authori-
ty; general requirements; categorical exemptions and
threshold determinations; environmental impact state-
ments; commenting; use of existing environmental docu-
ments; SEPA's effect on agency decisions; definitions;
categorical exemptions; agency compliance with SEPA;
and forms.

This action is taken pursuant to Notice No. WSR 84—
22-045 filed with the code reviser on November 17,
1984. These rules shall take effect thirty days after they
are filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to chapter 43.21C
RCW and is intended to administratively implement
that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State
Register Act (chapter 34.08 RCW) in the adoption of
these rules.

APPROVED AND ADOPTED December 20, 1984.

By Peggy Flynn
Corporate Secretary

REPEALER

The following chapter of the Washington Administra-
tive Code is repealed:
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PURPOSE.
POLICIES.
ADOPTION BY

WAC 140-08-010

WAC 140-08-020

WAC 140-08-030
REFERENCE.

WAC 140-08-040
DEFINITIONS.

WAC 140-08-050 DESIGNATION OF OFFI-
CIAL TO PERFORM CONSULTED AGENCY RE-
SPONSIBILITIES FOR THE CORPORATION.

WAC 140-08-060 DESIGNATION OF RE-
SPONSIBLE OFFICIAL.

WAC 140-08-070 SEPA PUBLIC INFORMA-
TION CENTER.

WAC 140-08-080 RESPONSIBILITY OF COR-
PORATION—PUBLIC INFORMATION.

WAC 140-08-090 NOTICE/STATUTE OF
LIMITATIONS.

WAC 140-08-100 SEVERABILITY.

WAC 140-08-110 COMPLIANCE.

ADDITIONAL

Chapter 140-09 WAC

WASHINGTON STATE CONVENTION AND
TRADE CENTER—SEPA GUIDELINES

WAC

140-09-010 Authority.

140-09-020 Purpose of this part and adoption by
reference.

140-09-030 Additional definitions.

140-09-040 Designation of responsible official.

140-09-050 Lead agency determination and
responsibilities.

140-09-058 Additional timing considerations.

140-09-065 Purpose of this part and adoption by
reference.

140-09-080 Use of exemptions.

140-09-090 Environmental checklist.

140-09-100 Mitigated DNS.

140-09-110 Purpose of this part and adoption by
reference.

140-09-120 Preparation of EIS—Additional
considerations.

140-09-128 Adoption by reference.

140-09-130 Public notice.

140-09-140 Designation of official to perform con-
sulted agency responsibilities for the
corporation.

140-09-150 Purpose of this part and adoption by
reference.

140-09-155 Purpose of this part and adoption by
reference.

140-09-160 Substantive authority.

140-09-173 Notice/statute of limitations.

140-09-175 Purpose of this part and adoption by
reference.

140-09-180 Adoption by reference.

140-09-185 Purpose of this part and adoption by
reference.

140-09-200 Fees.

140-09-220 Severability.

140-09-230 Adoption by reference.

[4]
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PART ONE - AUTHORITY

NEW SECTION

WAC 140-09-010 AUTHORITY. These rules are
promulgated pursuant to the State Environmental Policy
Act (SEPA), RCW 43.21C.120, and is intended to ad-
ministratively implement that statute, as further author-
ized by WAC 197-11-904. This chapter contains this
corporation's SEPA procedures and policies. The SEPA
rules, chapter 197-11 WAC, must be used in conjunc-
tion with this chapter.

PART TWO - GENERAL REQUIREMENTS

NEW SECTION

WAC 140-09-020 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains the basic requirements that apply to the SEPA
process. The corporation adopts the following sections of
chapter 197-11 of the Washington Administrative Code
by reference:

WAC

197-11-040 Definitions.

197-11-050 Lead agency.

197-11-055 Timing of the SEPA process.

197-11-060 Content of environmental review.
197-11-070 Limitations on actions during SEPA process.
197-11-080 Incomplete or unavailable information.
197-11-090 Supporting documents.

197-11-100 Information required of applicants.

NEW SECTION

WAC 140-09-030 ADDITIONAL DEFINI-
TIONS. In addition to those definitions contained within
WAC 197-11-700 through 197-11-799, the following
terms shall have the following meanings when used in
this chapter, unless the context indicates otherwise:

(1) "Corporation" means the Washington state con-
vention and trade center as established by chapter 67.40
RCW.

(2) "SEPA rules" means chapter 197-11 WAC
adopted by the department of ecology.

(3) "Early notice" means the corporation's response to
an applicant stating whether it considers issuance of a
determination of significance likely for the applicant's
proposal (mitigated determination of nonsignificance
(DNS) procedures).

NEW SECTION

WAC 140-09-040 DESIGNATION OF RE-
SPONSIBLE OFFICIAL. (1) For those proposals for
which the corporation is the lead agency, the responsible
official shall be the administrator of the Washington
state convention and trade center.

(2) For all proposals for which the corporation is the
lead agency, the responsible official shall make the
threshold determination, supervise scoping and prepara-
tion of any required environmental impact statement
(EIS), and perform any other functions assigned to the
"lead agency" or "responsible official" by those sections
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of the SEPA rules that were adopted by reference in
WAC 140-09-020.

(3) The corporation shall retain all documents re-
quired by the SEPA rules (chapter 197-11 WAC) and
make them available in accordance with chapter 42.17
RCW.

NEW SECTION

WAC 140-09-050 LEAD AGENCY DETERMI-
NATION AND RESPONSIBILITIES. (1) The corpo-
ration receiving an application for or initiating a
proposal that involves a nonexempt action shall deter-
mine the lead agency for that proposal under WAC
197-11-050 and 197-11-922 through 197-11-940.

(2) When the corporation is the lead agency for a
proposal, it shall determine the responsible official who
shall supervise compliance with the threshold determina-
tion requirements, and if an EIS is necessary, shall su-
pervise preparation of the EIS.

(3) When the corporation is not the lead agency for a
proposal, the corporation shall use and consider, as ap-
propriate, either the DNS or the final EIS of the lead
agency in making decisions on the proposal. The corpo-
ration shall not prepare or require preparation of a DNS
or EIS in addition to that prepared by the lead agency,
unless required under WAC 197-11-600. In some cases,
the corporation may conduct supplemental environmen-
tal review under WAC 197-11-600.

(4) If the corporation receives a lead agency determi-
nation made by another agency that appears inconsistent
with the criteria of WAC 197-11-922 through 197-11-
940, it may object to the determination. Any objection
must be made to the agency originally making the de-
termination and resolved within fifteen days of receipt of
the determination, or the corporation must petition the
department of ecology for a lead agency determination
under WAC 197-11-946 within the fifteen-day time
period. Any such petition on behalf of the corporation
may be initiated by the administrator of the Washington
state convention and trade center.

(5) The corporation is authorized to make agreements
as to lead agency status or shared lead agency duties for
a proposal under WAC 197-11-942 and 197-11-944;
provided that the responsible official approves the
agreement.

(6) The corporation, making a lead agency determi-
nation for a private project shall require sufficient infor-
mation from the applicant to identify which other
agencies have jurisdiction over the proposal (That is:
Which agencies require nonexempt licenses?).

NEW SECTION

WAC 140-09-058 ADDITIONAL TIMING
CONSIDERATIONS. If the corporation's only action
on a proposal is a decision on a license that requires de-
tailed project plans and specifications, the applicant may
request in writing that the corporation conduct environ-
mental review prior to submission of the detailed plans
and specifications.

[51]
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PART THREE — CATEGORICAL EXEMPTIONS
AND THRESHOLD DETERMINATIONS

NEW SECTION

WAC 140-09-065 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains the rules for deciding whether a proposal has a
"probable significant, adverse environmental impact” re-
quiring an environmental impact statement (EIS) to be
prepared. This part also contains rules for evaluating the
impacts of proposals not requiring an EIS. The corpora-
tion adopts the following sections by reference, as sup-
plemented in this part:

WAC

197-11-300 Purpose of this part.

197-11-305 Categorical exemptions.

197-11-310 Threshold determination required.

197-11-315 Environmental checkiist.

197-11-330 Threshold determination process.

197-11-335 Additional information.

197-11-340 Determination of nonsignificance (DNS).

197-11-350 Mitigated DNS.

197-11-360 Determination of significance (DS)/initiation of
scoping.

197-11-390 Effect of threshold determination.

NEW SECTION

WAC 140-09-080 USE OF EXEMPTIONS. (1)
When the corporation receives an application for a li-
cense or, in the case of governmental proposals, when
the corporation initiates the proposal, it shall determine
whether the license and/or the proposal is exempt. The
corporation's determination that a proposal is exempt
shall be final and not subject to administrative review. If
a proposal is exempt, none of the procedural require-
ments of this ordinance apply to the proposal. The cor-
poration shall not require completion of an
environmental checklist for an exempt proposal.

(2) In determining whether or not a proposal is ex-
empt, the corporation shall make certain the proposal is
properly defined and shall identify the governmental li-
censes required (WAC 197-11-060). If a proposal in-
cludes exempt and nonexempt actions, the corporation
shall determine the lead agency, even if the license ap-
plication that triggers the corporation's consideration is
exempt. ’

(3) If a proposal includes both exempt and nonexempt
actions, the corporation may authorize exempt actions
prior to compliance with the procedural requirements of
this ordinance, except that:

(a) The corporation shall not give authorization for:

(i) Any nonexempt action;

(ii) Any action that would have adverse environmental
impact; or

(iii) Any action that would limit the choice of
alternatives;

(b) The corporation may withhold approval of an ex-
empt action that would lead to modification of the phys-
ical environment, when such modification would serve no
purpose if nonexempt action(s) were not approved; and
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(c) The corporation may withhold approval of exempt
actions that would lead to substantial financial expendi-
tures by a private applicant when the expenditures would
serve no purpose if nonexempt action(s) were not
approved.

NEW SECTION

WAC 140-09-090 ENVIRONMENTAL
CHECKLIST. (1) A completed environmental checklist
(or a copy), in the form provided in WAC 197-11-960,
shall be filed at the same time as an application for a
permit, license certificate, or other approval not specifi-
cally exempted in this rule; except, a checklist is not
needed if the corporation and applicant agree an EIS is
required, SEPA compliance has been completed, or
SEPA compliance has been initiated by another agency.
The corporation shall use the environmental checklist to
determine the lead agency and, if the corporation is the
lead agency, for determining the responsible official and
for making the threshold determination.

(2) For private proposals, the corporation will require
the applicant to complete the environmental checklist,
providing assistance as necessary. For corporation pro-
posals, it shall complete the environmental checklist for
that proposal.

(3) The corporation may require that it, and not the
private applicant, will complete all or part of the envi-
ronmental checklist for a private proposal, if either of
the following occurs:

(a) The corporation has technical information on a
question or questions that is unavailable to the private
applicant; or

(b) The applicant has provided inaccurate information
on previous proposals or on proposals currently under
consideration.

NEW SECTION

WAC 140-09-100 MITIGATED DNS. (1) As
provided in this section and in WAC 197-11-350, the
responsible official may issue a DNS based on conditions
attached on the proposal by the responsible official or on
changes to, or clarifications of, the proposal made by the
applicant.

(2) An applicant may request in writing early notice
of whether a DS is likely under WAC 197-11-350. The
request must:

(a) Follow submission of a permit application and en-
vironmental checklist for a ronexempt proposal for
which the corporation is lead agency; and

(b) Precede the corporation's actual threshold deter-
mination for the proposal.

(3) The corporation's response shall:

(a) Be written;

(b) State whether the corporation currently considers
issuance of a DS likely and, if so, indicate the general or
specific area(s) of concern that is/are leading the corpo-
ration to consider a DS; and

(c) State that the applicant may change or clarify the
proposal to mitigate the indicated impact, revising the
environmental checklist and/or permit application as
necessary to reflect the change or clarifications.

6]
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(4) As much as possible, the corporation should assist
the applicant with identification of impacts to the extent
necessary to formulate mitigation measures.

(5) When an applicant submits a changed or clarified
proposal, along with a revised or amended environmental
checklist, the corporation shall base its threshold deter-
mination on the changed or clarified proposal.

(a) If the corporation indicated specific mitigation
measures in its response to the request for early notice,
and the applicant changed or clarified the proposal to
include those specific mitigation measures, the corpora-
tion shall issue and circulate a DNS under WAC 197-
11-340(2).

(b) If the corporation indicated areas of concern, but
did not indicate specific mitigation measures that would
allow it to issue a DNS, the corporation shall make the
threshold determination, issuing a DNS or DS as
appropriate.

(c) The applicant’s proposed mitigation measures
(clarifications, changes or conditions) must be in writing
and must be specific. For example, proposals to "control
noise” or "prevent stormwater runoff" are inadequate,
whereas proposals to "muffle machinery to X decibel” or
"construct 200-foot stormwater retention pond at Y lo-
cation" are adequate.

(d) Mitigation measures which justify issuance of a
mitigated DNS may be incorporated in the DNS by ref-
erence to agency staff reports, studies or other
documents.

(6) A mitigated DNS is issued under WAC 197-11-
340(2), requiring a fifteen~day comment period and
public notice.

(7) Mitigation measures incorporated in the mitigated
DNS shall be deemed conditions of approval of the per-
mit decision and may be enforced in the same manner as
any term or condition of the permit, or enforced in any
manner specifically prescribed by the corporation.

(8) If the corporation's tentative decision on a permit
or approval does not inciude mitigation measures that
were incorporated in a mitigated DNS for the proposal,
the corporation should evaluate the threshold determi-
nation to assure consistency with WAC 197-11-340
(3)(a) (withdrawal of DNS).

(9) The corporation's written response under subsec-
tion (2) of this section shall not be construed as a deter-
mination of significance. In addition, preliminary
discussion of clarifications or changes to a proposal, as
opposed to a written request for early notice, shall not
bind the corporation to consider the clarifications or
changes in its threshold determination.

PART FOUR — ENVIRONMENTAL IMPACT
STATEMENT (EIS)

NEW SECTION

WAC 140-09-110 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains the rules for preparing environmental impact state-
ments. The corporation adopts the following sections by
reference, as supplemented by this part:

WAC
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197-11-400
197-11-402
197-11-405
197-11-406
197-11-408
197-11-410
197-11-420
197-11-425
197-11-430
197-11-435
197-11-440
197-11-442
197-11-443
197-11-444
197-11-448
197-11-450
197-11-455

197-11-460

Purpose of EIS.

General requirements.

EIS types.

EIS timing.

Scoping.

Expanded scoping. (Optional)

EIS preparation.

Style and size.

Format.

Cover letter or memo.

EIS contents.

Contents of EIS on nonproject proposals.
EIS contents when prior nonproject EIS.
Elements of the environment.
Relationship of EIS to other considerations.
Cost—benefit analysis.

Issuance of DEIS.

Issuance of FEIS.

NEW SECTION

WAC 140-09-120 PREPARATION OF EIS—
ADDITIONAL CONSIDERATIONS. (1) Preparation
of draft and final EISs (DEIS and FEIS) and draft and
final supplemental EISs (SEIS) is the responsibility of
the corporation under the direction of the responsible
official. Before the corporation issues an EIS, the re-
sponsible official shall be satisfied that it complies with
this ordinance and chapter 197-11 WAC.

(2) The DEIS and FEIS or draft and final SEIS shall
be prepared by the corporation staff, the applicant, or by
a consultant selected by the corporation or the applicant.
If the responsible official requires an EIS for a proposal
and determines that someone other than the corporation
will prepare the EIS, the responsible official shall notify
the applicant immediately after completion of the
threshold determination. The responsible official shall
also notify the applicant of the corporation's procedure
for EIS preparation, including approval of the DEIS and
FEIS prior to distribution.

(3) The corporation may require an applicant to pro-
vide information the corporation does not possess, in-
cluding specific investigations. However, the applicant is
not required to supply information that is not required
under this chapter or information that is being requested
from another agency. (This does not apply to informa-
tion the corporation may request under another rule or
statute.)

PART FIVE - COMMENTING

NEW SECTION

WAC 140-09-128 ADOPTION BY REFER-
ENCE. This part contains rules for consulting, com-
menting, and responding on all environmental
documents under SEPA, including rules for public notice
and hearings. The corporation adopts the following sec-
tions by reference, as supplemented in this part:

WAC

197-11-500
197-11-502
197-11-504
197-11-508
197-11-535
197-11-545

Purpose of this part.

Inviting comment.

Availability and cost of environmental documents.
SEPA register.

Public hearings and meetings.

Effect of no comment.
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197-11-550 Specificity of comments.
197-11-560 FEIS response to comments.

197-11-570 Consulted agency costs to assist lead agency.

NEW SECTION

WAC 140-09-130 PUBLIC NOTICE. (1) When-
ever the corporation issues a DNS under WAC 197-11-
340(2) or a DS under WAC 197-11-360(3) the corpo-
ration shall give public notice as follows:

(a) If public notice is required for a nonexempt license
under a statute other than SEPA, the notice shall state
whether a DS or DNS has been issued and when com-
ments are due.

(b) If no public notice is required for the nonexempt
license under a statute other than SEPA, the corporation
shall give notice of the DNS or DS by at least one of the
following:

(i) Posting the property, for site-specific proposals;

(i) Publishing notice in a newspaper of general circu-
lation in the county, city, or general area where the pro-
posal is located;

(iii) Notifying public or private groups which have
expressed interest in a certain proposal or in the type of
proposal being considered;

(iv) Notifying the news media;

(v) Placing notices in appropriate regional, neighbor-
hood, ethnic, or trade journals; and/or

(vi) Publishing notice in agency newsletters and/or
sending notice to agency mailing lists (either general
lists or lists for specific proposals for subject areas).

(c) Whenever the corporation issues a DS under
WAC 197-11-360(3), the corporation shall state the
scoping procedure for the proposal in the DS as required
in WAC 197-11-408 and in the public notice.

(2) Whenever the corporation issues a DEIS under
WAC 197-11-455(5) or a SEIS under WAC 197-11-
620, notice of the availability of those documents shall
be given by indicating the availability of the DEIS in
any public notice required for a nonexempt license; and
at least one of the following:

(a) Posting the property, for site-specific proposals;

(b) Publishing notice in a newspaper of general circu-
lation in the county, city, or general area where the pro-
posal is located;

(c) Notifying public or private groups which have ex-
pressed interest in a certain proposal or in the type of
proposal being considered;

(d) Notifying the news media;

(e) Placing notices in appropriate regional, neighbor-
hood, ethnic, or trade journals; and/or

(f) Publishing notices in agency newsletters and/or
sending notice to agency mailing lists (general lists or
specific lists for proposals or subject areas).

(3) Whenever possible, the corporation shall integrate
the public notice required under this section with exist-
ing notice procedures for the corporation's nonexempt
licenses required for the proposal.

(4) The corporation may require an applicant to com-
plete the public notice requirements for the applicant's
proposal at his or her expense.
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NEW SECTION

WAC 140-09-140 DESIGNATION OF OFFI-
CIAL TO PERFORM CONSULTED AGENCY RE-
SPONSIBILITIES FOR THE CORPORATION. (1)
The administrator of the Washington state convention
and trade center shall be responsible for preparation of
written comments for the corporation in response to a
consultation request prior to a threshold determination,
participation in scoping, and reviewing a DEIS.

(2) The responsible official shall be responsible for the
corporation's compliance with WAC 197-11-550 when-
ever the corporation is a consulted agency and is auth-
orized, but not required, to develop operating procedures
that will ensure that responses to consultation requests
are prepared in a timely fashion and include data from
all appropriate departments of the corporation.

PART SIX — USING EXISTING
ENVIRONMENTAL DOCUMENTS

NEW SECTION

WAC 140-09-150 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains rules for using and supplementing existing environ-
mental documents prepared under SEPA or National
Environmental Policy Act (NEPA) for the corporation's
own environmental compliance. The corporation adopts
the following sections by reference:

WAC

197-11-600
197-11-610
197-11-620

When to use existing environmental documents.
Use of NEPA documents.
Supplemental environmental
Procedures.
Addenda—Procedures.
Adoption—Procedures.
Incorporation by reference—Procedures.

Combining documents.

impact statement—

197-11-625
197-11-630
197-11-635

197-11-640

PART SEVEN - SEPA AND AGENCY DECISIONS

NEW SECTION

WAC 140-09-155 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains rules (and policies) for SEPA's substantive author-
ity, such as decisions to mitigate or reject proposals as a
result of SEPA. This part also contains procedures for
appealing SEPA determinations to agencies or the
courts. The corporation adopts the following sections by
reference:

WAC

197-11-650
197-11-655
197-11-660

197-11-680

Purpose of this part.
Implementation.
Substantive authority and mitigation.

Appeals.

NEW SECTION

WAC 140-09-160 SUBSTANTIVE AUTHORI-
TY. (1) The policies and goals set forth in this chapter
are supplementary to those in the existing authorization
of the Washington state convention and trade center.
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(2) The corporation may attach conditions to a permit
or approval for a proposal so long as:

(a) Such conditions are necessary to mitigate specific
probable adverse environmental impacts identified in en-
vironmental documents prepared pursuant to this ordi-
nance; and

(b) Such conditions are in writing; and

(c) The mitigation measures included in such condi-
tions are reasonable and capable of being accomplished:
and

(d) The corporation has considered whether other lo-
cal, state, or federal mitigation measures applied to the
proposal are sufficient to mitigate the identified impacts;
and

(¢) Such conditions are based on one or more policies
in subsection (4) of this section and cited in the license
or other decision document.

(3) The corporation may deny a permit or approval
for a proposal on the basis of SEPA so long as:

(a) A finding is made that approving the proposal
would result in probable significant adverse environmen-
tal impacts that are identified in a FEIS or final SEIS
prepared pursuant to this ordinance; and

(b) A finding is made that there are no reasonable
mitigation measures capable of being accomplished that
are sufficient to mitigate the identified impact; and

(c) The denial is based on one or more policies identi-
fied in subsection (4) of this section and identified in
writing in the decision document.

(4) The corporation designates and adopts by refer-
ence the following policies as the basis for the corpora-
tion's exercise of authority pursuant to this section:

(a) The corporation shall use all practicable means,
consistent with other essential considerations of state
policy, to improve and coordinate plans, functions, pro-
grams, and resources to the end that the state and its
citizens may:

(i) Fulfill the responsibilities of each generation as
trustee of the environment for succeeding generations;

(ii) Assure for all people of Washington safe, health-
ful, productive, and aesthetically and culturally pleasing
surroundings;

(iii) Attain the widest range of beneficial uses of the
environment without unreasonable degradation, risk to
health or safety, or other undesirable and unintended
consequences;

(iv) Preserve when feasible important historic, cultur-
al, and natural aspects of our national heritage;

(v) Maintain, wherever possible, an environment
which supports diversity and variety of individual choice;

(vi) Achieve a balance between population and re-
source use which will permit high standards of living and
a wide sharing of life's amenities; and

(vii) Enhance the quality of renewable resources and
support recycling of depletable resources.

(b) The corporation recognizes that each person has a
fundamental and inalienable right to a healthful envi-
ronment and that each person has a responsibility to
contribute to the preservation and enhancement of the
environment.

(5) To the extent that the appeal provision of RCW
43.21C.060 may be applicable to the corporation, the
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corporation hereby eliminates any appeal to the legisla-
tive authority of the corporation of decisions to grant,
condition, or deny a proposal.

NEW SECTION

WAC 140-09-173 NOTICE/STATUTE OF LIM-
ITATIONS. (1) The corporation, applicant for, or pro-
ponent of an action may publish a notice of action
pursuant to RCW 43.21C.080 for any action.

(2) The form of the notice shall be substantially in the
form provided in WAC 197-11-990. The notice shall be
published by the corporation, applicant or proponent
pursuant to RCW 43.21C.080.

PART EIGHT - DEFINITIONS

NEW SECTION

WAC 140-09-175 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains uniform usage and definitions of terms under
SEPA. The corporation adopts the following sections by
reference, as supplemented by WAC 140-09-040:

WAC

197-11-700 Definitions.

197-11-702 Act.

197-11-704 Action.

197-11-706 Addendum.

197-11-708 Adoption.

197-11-710 Affected tribe.
197-11-712  Affecting.

197-11-714 Agency.

197-11-716  Applicant.

197-11-718 Built environment.
197-11-720 Categorical exemption.
197-11-722 Consolidated appeal.
197-11-724 Consulted agency.
197-11-726 Cost—benefit analysis.
197-11-728 County/city.

197-11-730 Decision maker.
197-11-732 Department.

197-11-734 Determination of nonsignificance (DNS).
197-11-736 Determination of significance (DS).
197-11-738 EIS.

197-11-740 Environment.
197-11-742 Environmental checklist.
197-11-744 Environmental document.
197-11-746 Environmental review.
197-11-748 Environmentally sensitive area.
197-11-750 Expanded scoping.
197-11-752 Impacts.

197-11-754 Incorporation by reference.
197-11-756 Lands covered by water.
197-11-758 Lead agency.
197-11-760 License.

197-11-762 Local agency.
197-11-764 Major action.
197-11-766 Mitigated DNS.
197-11-768 Mitigation.

197-11-770 Natural environment.
197-11-772 NEPA.

197-11-774 Nonproject.

197-11-776 Phased review.
197-11-778 Preparation.

197-11-780 Private project.
197-11-782 Probable.

197-11-784 Proposal.

197-11-786 Reasonable alternative.
197-11-788 Responsible official.
197-11-790 SEPA.

197-11-792  Scope.
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197-11-793 Scoping.

197-11-794  Significant.

197-11-796 State agency.
197-11-797 Threshold determination.

197-11-799  Underlying governmental action.

PART NINE - CATEGORICAL EXEMPTIONS

NEW SECTION

WAC 140-09-180 ADOPTION BY REFER-
ENCE. The corporation adopts by reference the follow-
ing rules for categorical exemptions, as supplemented in
this chapter:

WAC

197-11-800 Categorical exemptions.
197-11-880 Emergencies.

197-11-890 Petitioning DOE to change exemptions.

PART TEN - AGENCY COMPLIANCE

NEW SECTION

WAC 140-09-185 PURPOSE OF THIS PART
AND ADOPTION BY REFERENCE. This part con-
tains rules for agency compliance with SEPA, including
rules for charging fees under the SEPA process, listing
agencies with environmental expertise, selecting the lead
agencies with environmental expertise, selecting the lead
agency, and applying these rules to current agency ac-
tivities. The corporation adopts the following sections by
reference, as supplemented by WAC 140-09-050 and
140-09-053 and this part:

WAC

197-11-900 Purpose of this part.

197-11-902 Agency SEPA policies.

197-11-916 Application to ongoing actions.

197-11-920 Agencies with environmental expertise.

197-11-922 Lead agency rules.

197-11-924 Determining the lead agency.

197-11-926 Lead agency for governmental proposals.

197-11-928 Lead agency for public and private proposals.

197-11-930 Lead agency for private projects with one agency with
jurisdiction.

197-11-932 Lead agency for private projects requiring licenses from
more than one agency, when one of the agencies is a
county/city.

197-11-934 Lead agency for private projects requiring licenses from
a local agency, not a county/city, and one or more state
agencies.

197-11-936 Lead agency for private projects requiring licenses from
more than one state agency.

197-11-938 Lead agencies for specific proposals.

197-11-940 Transfer of lead agency status to a state agency.

197-11-942 Agreements on lead agency status.

197-11-944  Agreements on division of lead agency duties.

197-11-946 DOE resolution of lead agency disputes.

197-11-948 Assumption of lead agency status.

NEW SECTION

WAC 140-09-200 FEES. The corporation may re-
quire the following fees for its activities in accordance
with the provisions of this chapter:

The corporation may charge any person for copies of
any document prepared under this chapter, and for
mailing the document, in a manner provided by chapter
42.17 RCW.
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NEW SECTION

WAC 140-09-220 SEVERABILITY. If any provi-
sion of this chapter or its application to any person or
circumstance is held invalid, the remainder of this chap-
ter, or the application of the provision to other persons
or circumstances, shall not be affected.

PART ELEVEN - FORMS

NEW SECTION

WAC 140-09-230 ADOPTION BY REFER-
ENCE. The corporation adopts the following forms and
sections by reference:

WAC

197-11-960
197-11-965
197-11-970
197-11-980
197-11-985

197-11-990

Environmental checklist.

Adoption notice.

Determination of nonsignificance (DNS).
Determination of significance and scoping notice (DS).
Notice of assumption of lead agency status.

Notice of action.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed January 3, 1985]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning food stamps, amending chapter 388-54
WAC;

that the agency will at 10:00 a.m., Tuesday, February
26, 1985, in the Auditorium, Office Building #2,
Olympia, Washington, conduct a public hearing on the
proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on March 6, 1985.

The authority under which these rules are proposed is
RCW 74.04.510.

The specific statute these rules are intended to imple-
ment is RCW 74.04.510.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before February 26, 1985.

Correspondence concerning this notice and proposed
rules attached should be addressed to:

David A. Hogan, Director
Division of Administration and Personnel
Department of Social and Health Services

Mailstop OB 14
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact Office of Ad-
ministrative Regulations, at State Office Building #2,
12th and Franklin, Olympia, Phone (206) 753-7015, by
February 13, 1985. The meeting site is in a location
which is barrier free.
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Dated: January 3, 1985
By: David A. Hogan, Director
Division of Administration and Personnel

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.025.

Re: WAC 388-54-660.

Purpose of the Rule or Rule Change: To be in com-
pliance with federal regulations.

The Reason(s) These Rules are Necessary: To comply
with 7 CFR 273.2(d)(2) and 275.12(g)(1)(ii).

Statutory Authority: RCW 74.04.510.

Summary of the Rule or Rule Change: Food stamp
households refusing to cooperate as a part of a quality
control review will be determined ineligible for benefits.

Person Responsible for the Drafting, Implementation
and Enforcement of the Rule: Roy Uppendahl, Program
Manager, Food Stamp Program, Division of Income As-
sistance, mailstop OB 31C, phone 753-4382.

These rules are necessary as a result of federal law, 7
CFR 273.2(d)(2) and 275.12(g)(1)(ii).

AMENDATORY SECTION (Amending Order 1959, filed 5/4/83)

WAC 388-54-660 APPLICATION AND PARTICIPATION—
SPECIAL CIRCUMSTANCES FOR PARTICIPATION. (1) Deliv-
ered meals. In order to purchase meals from a nonprofit meal delivery
service authorized by FNS, eligible household members:

(a) Must be sixty years of age or over, or

(b) Must be housebound, physically handicapped or otherwise dis-
abled to the extent household members are unable to adequately pre-
pare all meals, or

(c) Be the spouse of such a person.

(2) Communal dining. Members of eligible households sixty years of
age or older and spouses, or members receiving SSI and spouses may
use all or any part of coupons to purchase meals prepared especially
for the household member at a communal dining facility authorized by
FNS for that purpose.

(3) Residents of drug or alcohol treatment and rehabilitation pro-
grams. Narcotics addicts or alcoholics regularly participating in a drug
or alcoholic treatment and rehabilitation program on a resident basis,
may use food coupons to purchase food prepared for or served to the
resident during the program, provided:

(a) The program is administered by a private nonprofit organization
or institution authorized by FNS as a retailer or certified by the state
as providing treatment leading to the rehabilitation of drug addicts or
alcoholics pursuant to P.L. 92-255; and

(b) A resident participant shall be certified only under the following
conditions:

(i) The resident must voluntarily elect to participate in the food
stamp program;

(ii) The resident must be certified through the use of an authorized
representative who shall be an employee of, and designated by, the
private nonprofit organization administering the treatment and reha-
bilitation program;

(iii) The resident must be certified as a one~person household.

(c) The drug or alcohol treatment center acting as the authorized
representative must agree to the following conditions:

(1) The center must receive and spend the coupon allotment for
meals prepared by or served to the addict or alcoholic;

(ii) The center must notify the department of changes in the parti-
cipant's income, resources or household circumstances and when the
addict or alcoholic leaves the treatment center, within ten days of the
change;

(iii) The center shall be responsible for and can be penalized or dis-
qualified for any misrepresentation or fraud committed in the certifi-
cation of center residents and shall assume total liability for food
coupons held on behalf of resident participants;

(iv) The treatment center shall provide resident addicts or alcoholics
with ID cards and any untransacted FCA cards issued for the house-
hold when the household leaves the program;
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(v) The treatment center shall provide the household with one-half
of the household’s monthly coupon allotment when the household
leaves the program prior to the sixteenth day of the allotment month;

(vi) The center shall provide the department with a certified list of
currently participating residents on a monthly basis;

(vii) The treatment center shall return to the department the house-
hold's FCA or coupons received after the houschold has left the center.

(d) If an alcohol treatment and rehabilitation program is located on
an Indian reservation and the department does not certify reservation—
based centers, approval to participate shall be granted if the center is
funded by the National Institute on Alcohol Abuse and Alcoholism
(NIAAA) pursuant to P.L. 91-616, or was so funded and subsequently
transferred to Indian Health Services (IHS) funding.

(4) Residents of group living arrangements receiving benefits under
Title 11 or Title XVI of the Social Security Act. A group living ar-
rangement is defined as: A public or private nonprofit residential set-
ting serving no more than sixteen residents certified by the appropriate
state agencies under regulations issued under Section 1616(c) of the
Social Security Act. The following applies:

(a) The resident must voluntarily apply for the food stamp program:

(b) If the resident makes an application through the use of a group
home's authorized representative, the resident's eligibility shall be de-
termined as a one—person household. 1f the resident applies on his or
her own behalf, the houschold size shall be in accordance with the
definition in WAC 388-54-665;

(c) The department shall certify residents of group living arrange-
ments using the same provisions applying to all other households;

(d) The department shall verify the group living arrangement is
nonprofit and authorized by FNS or is certified by the appropriate
agency or agencies of the state;

(e) The group living arrangement shall provide the department with
monthly lists of participating residents signed by a responsible center
official. The department shall conduct periodic random on-site visits to
assure the accuracy of the lists;

(f) If the resident made an application on his or her own behalf, the
houschold is responsible for reporting changes to the department. If
the group living arrangement is acting in the capacity of an authorized
representative, the group living arrangement shall notify the depart-
ment of changes in the household's income or other household circum-
stances and when the individual leaves the group living arrangement;

(g) The group living arrangement shall return any household's FCA
cards or coupons to the department if received after the household has
left the group arrangement;

(h) When the household leaves the facility, the group living ar-
rangement shall provide the resident with the 1D card and any un-
transacted FCA cards;

(i) The group living arrangement shall provide the departing house-
hold with the full allotment if issued by direct mail and if no coupons
have been spent on behalf of the individual household. These provisions
are applicable any time during the month. If the coupons have already
been issued and any portion spent on behaif of the resident, the group
living arrangement shall provide the resident with one-half of the
monthly household's coupon allotment when the household leaves the
facility prior to the sixteenth day of the allotment month;

(j) If a resident or a group of residents apply on their own behalf
and retain the use of the coupons, the individuals are entitled to keep
the coupons when leaving;

(k) If the group living arrangement acts as the authorized represen-
tative, the facility must be knowledgeable about the household's cir-
cumstances and is responsible for any misrepresentation or fraud the
facility knowingly commits in the certification of center residents.

(5) Shelters for battered women and children. Effective April 1,
1982, the following provisions apply prior to certifying residents:

(a) The department shall determine the shelter for battered women
and children meets the definition in WAC 388-54-665 (6)(d);

(b) Shelters having FNS authorization to redeem at wholesalers
shall be considered as meeting the definition for battered women and
children;

(c) Shelter residents recently leaving a food stamp houschold con-
taining a person abusing him or her may apply for and (if otherwise
eligible) participate in the program as separate households. Shelter
residents included in a previously certified food stamp household shall
receive an additional allotment as a separate household only once a
month;

(d) Shelter residents applying as separate households shall be certi-
fied solely on the basis of income, resources, and the expenses for
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which the residents are responsible. Residents will be certified without
regard to the income, resources, and expenses of the former household;

() Jointly held resources shall be considered inaccessible in accord-
ance with WAC 388-54-715. The shelter resident's access to the value
of the resources is dependent on the agreement of a joint owner still
residing in the former household;

(f) The department shall take prompt action to ensure the former
household's eligibility or allotment reflects the change in the house-
hold's composition.

(6) Sponsored aliens. The following provisions shall apply to those
aliens for whom a sponsor has signed an affidavit of support or similar
statement on or after February 1, 1983:

(a) "Sponsored alien" means those aliens lawfully admitted for per-
manent residence into the United States.

(b) "Sponsor” means a person who executed an affidavit or affidavits
of support or similar agreement on behalf of an alien as a condition of
the alien's entry or admission into the United States as a permanent
resident.

(c) Portions of the gross income and the resources of a sponsor and
the sponsor's spouse (if living with the sponsor) shall be deemed to be
the unearned income and resources of a sponsored alien for three years
following the alien's admission for permanent residence to the United
States. The spouse's income and resources will be counted even if the
sponsor and spouse were married after the signing of the agreement.

(d) The monthly income of the sponsor and sponsor's spouse deemed
10 be that of the alien shall be the total monthly earned and unearned
income of the sponsor and the sponsor's spouse (if living with the
sponsor) at the time the household containing the sponsored alien
member applies or is recertified for program participation. Reduce by
eighteen percent the earned income amount for that portion of income
determined as earned income of the sponsor and the sponsor's spouse.
Deduct the monthly gross income eligibility limit for a household equal
in size to the sponsor, the sponsor’s spouse, and any other person who
is claimed by the sponsor or sponsor's spouse as a dependent for feder-
al income tax purposes.

(e) If the alien has already reported gross income information on his
or her sponsor due to AFDC's sponsored alien rules, that income
amount may be used for food stamp program. However, allowable re-
ductions to be applied to the total gross income of the sponsor and the
sponsor's spouse prior to attributing an income amount to the alien,
shall be limited to the eighteen percent earned income amount and the
food stamp program gross monthly income amount.

(F) Actual money paid to the alien by the sponsor or the sponsor's
spouse will not be considered as income to the alien unless the amount
paid exceeds the amount attributed to the alien. Only the amount paid
that actually exceeds the amount deemed would be considered income
to the alien.

(g) Resources of the sponsor and sponsor's spouse to be deemed to
be that of the alien shall be the total amount of their resources as de-
termined in accordance with WAC 388-54-695 through 388-54-720,
reduced by one thousand five hundred dollars. If the alien has already
reported total resource information on his or her sponsor due to
AFDC's sponsored alien rules, the resource amount calculated by
AFDC as the amount to be attributed to the alien may be used for
food stamp program deeming purposes.

(h) The amount of income and resources deemed to be that of the
sponsored alien shall be considered in determining the eligibility and
benefit level of the household of which the alien is a member.

If a sponsored alien can demonstrate to the state agency's satisfac-
tion his or her sponsor sponsors other aliens, then the income and re-
sources deemed available shall be divided by the number of sponsored
aliens applying for or participating in the program.

(i) If the alien switches sponsors during the certification period, then
deemed income or resources would be recalculated based on the re-
quired information about the new sponsor as soon as possible after the
information is supplied by the alien and verified by the state agency.

(j) Exempt aliens. The provisions of subsection (6) of this section do
not apply to:

(i) An alien participating in the food stamp program as a member of
his or her sponsor's household;

(ii) An alien sponsored by an organization or group as opposed to an
individual;

(iii) An alien not required to have a sponsor under the Immigration
and Nationality Act, such as, but not limited to, a refugee, a parolee,
one granted asylum, and a Cuban or Haitian entrant.
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(k) Sponsored alien's responsibility. The sponsored alien and his or
her spouse are responsible for providing the state agency with any in-
formation or documentation necessary to determine the income and
resources of the alien's sponsor and the sponsor's spouse for three years
from the alien's date of entry or date of admission as a lawful perma-
nent resident. The alien and his or her spouse shall also be responsible
for demonstrating that the sponsor also sponsors other aliens, how
many, and for obtaining any necessary cooperation from the sponsor.

(1) Verification. The CSO staff shall obtain from the alien or alien's
spouse the following information:

(i) The income and resources of the alien's sponsor and the sponsor's
spouse (if living with the sponsor) at the time of the alien's application
for food stamp assistance.

(ii) The number of other aliens for whom the sponsor has signed an
affidavit of support or similar agreement.

(iii) The provision of the Immigration and Nationality Act under
which the alien was admitted.

(iv) The date of the alien's entry or admission as a lawful permanent
resident as established by INS.

(v) The alien's date of birth, place of birth, and alien registration
number.

(vi) The number of dependents for federal income tax purposes of
the sponsor and the sponsor's spouse.

(vii) The name, address, and phone number of the alien's sponsor.

(m) If verification is not received on a timely basis, the sponsored
alien and his or her spouse shall be ineligible until such time as all
necessary facts are obtained. The eligibility of any remaining house-
hold members shall be determined. The income and resources of the
ineligible alien and his or her spouse (excluding the attributed income
and resources of the alien's sponsor and the sponsor's spouse) shall be
treated in the same manner as a disqualified member. If the informa-
tion or verification is subsequently received, the CSO shall act on the
information as a reported change in circumstances. The CSO shall ob-
tain verification of information requested pursuant to subsection
(6)(1)(i) and (ii) of this section. The CSO shall verify all other infor-
mation which the state agency determines is questionable and which
affects household eligibility and benefit level.

(7) Households refusing to cooperate with quality control.

(a) A food stamp household refusing to cooperate as a part of a
quality control review is ineligible to receive benefits.

(b) The household remains ineligible until the quality control review
requirements have been met or ninety—five days from the end of the
annual quality control review period, whichever comes first.

(c) If a household reapplies after ninety—five days from the end of
the annual quality control review period, a nonexpedited household
must_provide verification of all eligibility requirements prior to being
determined eligible. Households meeting expedited service eligibility
must _provide verification of all eligibility requirements prior to receiv-
ing second month's benefits.

WSR 85-03-006
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Institutions)

[Filed January 3, 1985]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning IMR program and reimbursement sys-
tem, amending chapter 275-38 WAC.

It is the intention of the secretary to adopt these rules
on an emergency basis on or about January 3, 1985;

that the agency will at 10:00 a.m., Tuesday, February
26, 1985, in the Auditorium, Office Building #2,
Olympia, Washington, conduct a public hearing on the
proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on March 6, 1985.
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The authority under which these rules are proposed is
RCW 74.09.120.

The specific statute these rules are intended to imple-
ment is RCW 74.09.120.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before February 26, 1985.

Correspondence concerning this notice and proposed
rules attached should be addressed to:

David A. Hogan, Director
Division of Administration and Personnel
Department of Social and Health Services

Mailstop OB 14
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact Office of Ad-
ministrative Regulations, at State Office Building #2,
12th and Franklin, Olympia, Phone (206) 753-7015, by
February 13, 1985. The meeting site is in a location
which is barrier free.

Dated: January 3, 1985
By: David A. Hogan, Director
Division of Administration and Personnel

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: Amending chapter 275-38 WAC.

The Purposes of the Rule Amendments and New
Rules: WAC 275-38-001 (amend), to include under the
definition of assets that after September 30, 1984, the
value of assets acquired in an ownership change will not
exceed the acquisition cost of the owner of record as of
July 18, 1984; 275-38-745 (amend), to require that af-
ter September 30, 1984, interest expense for assets ac-
quired in an ownership change will be disallowed in
proportion to the amount by which the loan principal for
the acquired assets exceeds the original depreciation
base of the owner of the assets as of July 18, 1984; 275-
38-785 (amend), to require that after September 30,
1984, the depreciation base of assets acquired in an
ownership change will not exceed the acquisition cost
base of the owner of the assets as of July 18, 1984; 275—
38-831 (amend), to include that WAC 275-38-863
(administration, operation and property cost center rate)
will be used to determine a nonstate operated facility's
prospective rate; 275-38-850 (amend), to specify that
effective January 1, 1985, a contractor's reimbursement
rate will be reduced from five to three cost center rates.
The three cost centers are: Resident care and habilita-
tion; Administration, operations and property; and Re-
turn on equity; 275-38-860 (amend), to change the
name of the resident care and habilitative services cost
center rate to resident care and habilitation cost center
rate; 275-38-863 (new), to create a new cost center rate
titled administration, operations and property, effective
January 1, 1985. This rate consists of the following July
1, 1984, cost center rates: Food; administration and op-
erations; and property; 275-38-865 (amend), to change
the name of the food cost center rate to food rate com-
ponent in accordance with WAC 275-38-863; 275-38-
870 (amend), to change the name of the administration



Washington State Register, Issue 85-03

and operations cost center rate to administration and
operations rate component in accordance with WAC
275-38-863; 275-38-875 (amend), to change the name
of the property cost center rate to property rate compo-
nent in accordance with WAC 275-38-863; and 275-
38-886 (amend), to require that effective January 1,
1985, a contractor's resident care and habilitation pay-
ment will be the lower of their prospective rate or allow-
able cost; a contractor's administration, operations and
property payment will be their prospective rate; and a
contractor's return on equity payment will be their pro-
spective rate.

The Reasons These are Necessary: Pursuant to Title
X1X, Section 1902(a)(13)(B) of the Social Security Act,
IMR reimbursement payment increases solely as a result
of a change in ownership must not exceed the increase
which would result from applying Section 1861(v)(1)(O)
of the Social Security Act. Revise the department’'s IMR
reimbursement system to allow nonstate operated facili-
ties to have cost savings in the administration, operations
and property cost center.

Statutory Authority: RCW 74.09.120 and Title XIX,
Section 1902(a)(13)(B) of the Social Security Act.

Summary of the New Rules and Changes: WAC 275—
38-001 limits the value of assets acquired in an owner-
ship change entered into after September 30, 1984, to
not exceed the value of the acquired assets of the owner
of record as of July 18, 1984; 275-38-745 limits the
amount of allowable interest expense of loan principal
for assets acquired in an ownership change entered into
after September 30, 1984, to not exceed the original de-
preciation base of the owner of the assets as of July 18,
1984; 275-38-785 limits the amount of allowable depre-
ciation expense for assets acquired in an ownership
change entered into after September 30, 1984, to not
exceed the acquisition cost base of the owner of the as-
sets as of July 18, 1984; 275-38-831 identifies the regu-
lations used to establish nonstate operated IMR facility
reimbursement to include WAC 275-38-863; 275-38—
850 establishes that effective January 1, 1985, there will
be three cost center rates instead of five. The cost cen-
ters are: Resident care and habilitation; administration,
operations and property; and, return on equity; 275-38-
860 changes the name of the resident care and habilita-
tive services cost center rate to resident care and habili-
tation cost center rate; 275-38-863 establishes a new
nonstate operated IMR facility cost center rate titled
administration, operations and property cost center rate,
effective January 1, 1985. This rate consolidates the July
1, 1984, food cost center rate, administration and opera-
tions cost center rate, and property cost center rate into
a single rate; 275-38-865 changes the name of the food
cost center rate to food rate component as a component
of the administration, operations and property cost cen-
ter rate; 275-38-870 changes the name of the adminis-
tration and operations cost center rate to administration
and operations rate component as a component of the
administration, operations and property cost center rate;
275-38-875 changes the name of the property cost cen-
ter rate to property rate component as a component of
the administration, operations and property cost center
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rate; and 275-38-886 eliminates the settlement require-
ments for nonstate operated facilities' administration,
operations and property cost center rate to allow for cost
savings.

Person Responsible for Drafting, Implementing and
Enforcing the Rules: Roger Gantz, Manager, PSA Re-
imbursement Section, Division of Developmental Dis-
abilities, Olympia, Washington 98504, mailstop OB-
42C, phone (206) 753-4449.

These rules are proposed by the Department of Social
and Health Services' Division of Developmental
Disabilities.

These are necessary as a result of federal law, Title
XIX, Section 1902(a)(13)(B) of the Social Security Act.

Economic Impact on Small Businesses: The rule
changes will reduce the revaluation of IMR facility as-
sets as federal law limits the amount of revaluation for
Medicaid reimbursement. The department is not able to
estimate the fiscal impact of this federal restriction. The
rule change will simplify the reimbursement system and
reduce reporting requirements by reducing the number
of reimbursement cost centers from five to three. The
rule change will allow nonstate operated IMRs to re-
ceive cost savings, estimated to reduce total IMR settle-
ment repayment, by $70,000 per year.

Emergency adoption justification: The rule changes
must be adopted on an emergency basis to ensure that
the department is in compliance with the Department of
Health and Human Services' State Medicaid Manual,
Part 6 — Payment for Services, Section IM 6007. Failure
to adopt these rule changes can result in loss of Title
XIX Federal Financial Participation.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-001 TERMS. Unless the context clearly requires
otherwise, the following terms shall have the meaning set forth in this
section when used in this chapter.

(1) "Accrual method of accounting” — A method of accounting
where revenues are reported in the period when earned, regardless of
when collected, and expenses are reported in the period incurred, re-
gardless of when paid.

(2) "Active treatment in institutions for the mentally retarded” re-
quires the following:

(a) The individual's regular participation, in accordance with an in-
dividual habilitation plan, in professionally developed and supervised
activities, experiences, or therapies.

(b) A written individual habilitation plan setting forth measurable
goals or objectives stated in terms of desirable behavior and prescrib-
ing an integrated program of activities, experiences, or therapies nec-
essary for the individual to reach the goals or objectives. The overall
purpose of the plan is to help the individual function at the greatest
physical, intellectual, social, or vocational level he or she can presently
or potentially achieve.

(c) An interdisciplinary professional evaluation:

(i) Completed, for a recipient, before admission to the institution but
not more than three months before, and for an individual applying for
Medicaid after admission, before the institution requests payment;

(ii) Consisting of complete medical, social, psychological diagnosis
and evaluations, and an evaluation of the individual's need for institu-
tional care; and

(iii) Made by a physician, a social worker, and other professionals,
at least one of whom is a qualified mental retardation professional.

(d) Reevaluation medically, socially, and psychologically at least
annually by the staff involved in carrying out the resident's individual
plan of care. The reevaluation must include review of the individual's
progress toward meeting the plan objectives, the appropriateness of the
individual plan of care, assessment of his or her continuing need for
institutional care, and consideration of alternate methods of care.
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(e) An individual postinstitutionalization plan, as part of the indi-
vidual plan of care, developed before discharge by a qualified mental
retardation professional and other appropriate professionals.

(3) "Allowable costs" — See WAC 275-38-680.

(4) "Appraisal” — The process of establishing the fair market value
or reconstruction of the historical cost of an asset acquired in a past
period as performed by an individual professionally designated either
by the American institute of real estate appraisers as a member, ap-
praisal institute (MAI), or by the society of real estate appraisers as a
senior real estate analyst (SREA) or a senior real property appraiser
(SRPA). The process includes a systematic, analytic determination,
the recording and analyzing of property facts, rights, investments, and
values based on a personal inspection and inventory of the property.

(5) "Arm's—length transaction” — A transaction resulting from
good—faith bargaining between a buyer and seller, where neither party
is legally related to the other party by blood or under law, and having
adverse positions in the market place. Sales or exchanges of IMR or
nursing home facilities among two or more parties where all parties
subsequently continue to own one or more of the facilities involved in
the transaction shall not be considered arm's—length transactions. Sale
of an IMR facility subsequently leased back to the seller within five
years of the date of sale shall not be considered an arm's—length
transaction.

(6) "Assets" — Economic resources of the contractor, recognized,
and measured in conformity with generally accepted accounting prin-
ciples. Assets also include certain deferred charges((;)) which are not
resources((;)) but ((assets)) which are recognized and measured in ac-
cordance with generally accepted accounting principles. The value of
assets acquired in a change of ownership entered into after September
30, 1984, shall not exceed the acquisition cost of the owner of record
as of July 18, 1984.

(7) "Bad debts" — Amounts considered to be uncollectable from ac-
counts and notes receivable.

(8) "Beds" — Unless otherwise specified, the number of set-up beds
in the IMR facility, not to exceed the number of licensed beds.

(9) "Beneficial owner” — Any person:

(a) Directly or indirectly, through any contract, arrangement, un-
derstanding, relationship, or otherwise has or shares:

(i) Voting power including the power to vote, or to direct the voting
of such ownership interest; and/or

(ii) Investment power including the power to dispose, or to direct the
disposition of such ownership interest.

(b) Directly or indirectly, creates or uses a trust, proxy, power of
attorney, pooling arrangement, or any other contract, arrangement, or
device with the purpose or effect of divesting himself or herself of ben-
eficial ownership of an ownership interest or preventing the vesting of
such beneficial ownership as part of a plan or scheme to evade the re-
porting requirements of this chapter.

(c) Subject to subsection (9) of this section, has the right to acquire
beneficial ownership of such ownership interest within sixty days, in-
cluding but not limited to any right to acquire:

(i) Through the exercise of any option, warrant, or right;

(ii) Through the conversion of an ownership interest;

(iii) Pursuant to the power to revoke a trust, discretionary account,
or similar arrangement; or

(iv) Pursuant to the automatic termination of a trust, discretionary
account, or similar arrangement;

Except, any person acquiring an ownership interest or power speci-
fied in subsection (9)(c)(i), (ii), or (iii) of this section with the purpose
or effect of changing or influencing the control of the contractor, or in
connection with or as a participant in any transaction having such
purpose or effect, immediately upon such acquisition shall be deemed
to be the beneficial owner of the ownership interest acquired through
the exercise or conversion of such ownership interest or power.

(d) Any person in the ordinary course of business having a pledgee
of ownership interest under a written pledge agreement shall not be
deemed to be the beneficial owner of such pledged ownership interest
until the pledgee has taken ali formal steps necessary required to de-
clare a default and determine the power to vote or to direct the vote or
to dispose or to direct the disposition of such pledged ownership inter-
est will be exercised: PROVIDED, That

(i) The pledge agreement is bona fide and was not entered into with
the purpose nor with the effect of changing or influencing the control
of the contractor, nor in connection with any transaction having such
purpose or effect, including persons meeting the conditions set forth in
subsection (9) of this section; and
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(ii) The pledge agreement, prior to default, does not grant to the
pledgee:

(A) The power to vote or direct or to direct the vote of the pledged
ownership interest; or

(B) The power to dispose or direct the disposition of the pledged
ownership interest, other than the grant of such power or powers pur-
suant to a pledge agreement where credit is extended and where the
pledgee is a broker or dealer.

(10) "Boarding home" — Means any home or other institution li-
censed in accordance with chapter 18.20 RCW.

(11) "Capitalization” ~ The recording of an expenditure as an asset.

(12) "Capitalized lease” — A lease required to be recorded as an as-
set and associated liability in accordance with generally accepted ac-
counting principles.

(13) "Cash method of accounting” — A method of accounting where
revenues are recognized only when cash is received, and expenditures
are expensed, and asset items are not recorded until cash is disbursed.

(14) "Change of ownership” — A change in the individual or legal
organization responsible for the daily operation of an IMR facility.

(a) Events changing ownership include but are not limited to the
following:

(i) The form of legal organization of the owner is changed (such as
a sole proprietor forms a partnership or corporation);

(ii) Title to the IMR enterprise is transferred by the contractor to
another party;

(ili) The IMR facility is leased, or an existing lease is terminated;

(iv) Where the contractor is a partnership, any event occurs dissolv-
ing the partnership;

(v) Where the contractor is a corporation, the corporation is dis-
solved, merges with another corporation which is the survivor, or con-
solidates with one or more other corporations to form a new
corporation.

(b) Ownership does not change when the following occurs:

(i) A party contracts with the contractor to manage the enterprise as
the contractor's agent, (i.e., subject to the contractor’s general approv-
al of daily operating decisions);

(i) If the contractor is a corporation, some or all of the corpora-
tion's stock is transferred.

(15) "Charity allowances” — Reductions in charges made by the
contractor because of the indigence or medical indigence of a resident.

(16) "Contract” ~ A contract between the department and a con-
tractor for the delivery of IMR services to eligible Medicaid recipients
in a facility and an entity responsible for operational decisions.

(17) "Contractor” — An entity contracting with the department to
deliver IMR services to eligible Medicaid recipients.

(18) "Courtesy allowances™ — Reductions in charges in the form of
an allowance to physicians, clergy, and others, for services received
from the contractor. Employee fringe benefits are not considered cour-
tesy allowances.

(19) "CSO" — The local community services office of the
department.

(20) "DDD" - The division of developmental disabilities of the
department.

(21) "Department” ~ The department of social and health services
(DSHS) and employees.

(22) "Depreciation” —~ The systematic distribution of the cost or
other base of a tangible asset less salvage, over the estimated useful life
of the asset.

(23) "Donated asset” - An asset the contractor acquired without
making any payment in the form of cash, property, or services. An as-
set is not a donated asset if the contractor made even a nominal pay-
ment in acquiring the asset. An asset purchased using donated funds is
not a donated asset.

(24) "Entity” — An individual, partnership, corporation, public insti-
tution established by law, or any other association of individuals, ca-
pable of entering enforceable contracts.

(25) "Equity capital" ~ Total tangible and other assets necessary,
ordinary, and related to patient care from the most recent provider
cost report minus related total long—term debt from the most recent
provider cost report plus working capital as defined in this section.

(26) "Facility” — A residential setting certified as an IMR by the
department in accordance with federal regulations. A state facility is a
state—owned and operated residential habilitation center. A nonstate
facility is a residential setting which is not owned and operated by the
state and which is licensed in accordance with chapter 18.51 RCW as
a nursing home or chapter 18.20 RCW as a boarding home.
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(27) "Fair market value” — The price the asset would have been
purchased for on the date of acquisition in an arm's-length transaction
between a well-informed buyer and seller, neither being under any
compulsion to buy or sell.

(28) "Fiscal year" — The operating or business year of a contractor.
All contractors report on the basis of a twelve—month fiscal year, but
provision is made in this chapter for reports covering abbreviated fiscal
periods.

(29) "Generally accepted accounting principles” — Accounting prin-
ciples currently approved by the financial accounting standard board
(FASB).

(30) "Goodwill" — The excess of the price paid for a business over
the fair market value of all other identifiable and tangible assets ac-
quired. Also, the excess of the price paid for an asset over fair market
value.

(31) "Habilitative services” — Those services required by the indi-
vidual habilitation plan provided or directed by qualified therapists.

(32) "Historical cost” — The actual cost incurred in acquiring and
preparing an asset for use, including feasibility studies, architects’ fees,
and engineering studies.

(33) "Imprest fund” - A fund regularly replenished in exactly the
amount expended from the fund.

(34) "IMR" — When referring to a facility, one certified to provide
services to the mentally retarded or persons with related conditions.
When referring to a level of care, IMR is a range of services required
for the mentally retarded or persons with related conditions. When re-
ferring to a person, a recipient requiring IMR services.

(35) "Interest” — The cost incurred for the use of borrowed funds,
generally paid at fixed intervals by the user.

(36) "Joint facility costs” ~ Any costs representing expenses in-
curred benefiting more than one facility, or one facility and any other
entity.

(37) "Levels of care” — The classification of levels of services pro-
vided to residents by a contractor, (e.g., levels A, B, C, D, and E).

(38) "Medicaid program" - The state medical assistance program
provided under RCW 74.09.500 or authorized state medical services.

(39) "Medical assistance recipient” — An individual determined eli-
gible for medical assistance by the department for the services provid-
ed in chapter 74.09 RCW.

(40) "Nonallowable costs” — Same as "unallowable costs."

(41) "Nonrestricted funds” — Donated funds not restricted to a spe-
cific use by the donor, (e.g., general operating funds).

(42) "Nursing home” —~ A home, place, or institution, licensed in
accordance with chapter 18.51 RCW, where skilled nursing, interme-
diate care, and/or IMR services are delivered.

(43) "Operating lease” — A lease under which rental or lease ex-
penses are included in current expenses in accordance with generally
accepted accounting principles.

(44) "Owner” — A sole proprietor, general or limited partner, or
beneficial interest holder of five percent or more of a corporation's
outstanding stock.

(45) "Ownership interest” — All interests beneficially owned by a
person, calculated in the aggregate, regardless of the form such benefi-
cial ownership takes.

(46) "Per diem (per resident day) costs" — Total allowable costs for
a fiscal period divided by total resident days for the same period.

(47) "Prospective daily payment rate" ~ The daily amount assigned
to each contractor, determined by the department to be reasonable to
meet the costs of providing services required by law if the contractor
provides those services in an economical and efficient manner. Such a
rate is a budget for maximum expenditures necessary to provide ser-
vices required by law.

(48) "Qualified mental retardation professional (QMRP)" — A ther-
apist approved by the department having specialized training and one
year's experience in working with the mentally retarded or develop-
mentally disabled.

(49) "Qualified therapist” — Any of the following:

(a) An activities specialist having specialized education, training, or
experience as specified by the department.

(b) An audiologist eligible for a certificate of clinical competence in
audiology or having the equivalent education and clinical experience.

(c) A dental hygienist as defined by chapter 18.29 RCW.

(d) A dietitian: Eligible for registration by the American dietetic
association under requirements in effect on January 17, 1974; or hav-
ing a baccalaureate degree with major studies in food and nutrition,
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dietetics, or food service management; having one year supervisory ex-
perience in the dietetic service of a health care institution; and partici-
pating annually in continuing dietetic education.

(e) An occupational therapist being a graduate of a program in oc-
cupational therapy, or having the equivalent of such education or
training.

(f) A pharmacist as defined by chapter 18.64 RCW.

(g) A physical therapist as defined by chapter 18.74 RCW.

(h) A physician as defined by chapter 18.71 RCW or an osteopathic
physician as defined by chapter 18.57 RCW.

(i) A psychologist as defined by chapter 18.83 RCW.

(j) A qualified mental retardation professional.

(k) A registered nurse as defined by chapter 18.88 RCW.

(1) A social worker who is a graduate of a school of social work.

(m) A speech pathologist eligible for a certificate of clinical compe-
tence in speech pathology or having the equivalent education and clin-
ical experience.

(50) "Recipient” — An eligible medical care recipient.

(51) "Regression analysis” — A statistical technique through which
one can analyze the relationship between a dependent or criterion
variable and a set of independent or predictor variables.

(52) "Regional services" — Local office division of developmental
disabilities.

(53) "Related organization™ ~ An entity which is under common
ownership and/or control with, or has control of or is controlled by,
the contractor. An entity is deemed to "control” another entity if one
entity has a five percent or greater ownership interest in the other, or if
an entity has capacity, derived [rom any financial or other relationship,
and whether or not exercised, to influence directly or indirectly the ac-
tivities of the other.

(54) "Relative" — Spouse; natural parent, child, or sibling; adopted
child or adoptive parent; stepparent, stepchild, stepbrother, stepsister;
father—in—-law, mother—in-law, son—in—law, daughter—in-law, brother—
in-law, sister—in—-law; grandparent or grandchild; uncle, aunt, nephew,
niece, or cousin.

(55) "Resident day" — A calendar day of resident care. In comput-
ing calendar days of care, the day of admission is always counted. The
day of discharge is counted only when the resident was admitted on the
same day. A resident is admitted for purposes of this definition when
he or she is assigned a bed and a resident record is opened.

(56) "Resident living staff” — Staff whose primary responsibility is
the care and development of the residents, including:

(a) Resident activity program;

(b) Domiciliary services; and/or

(c) Habilitative services under the supervision of the QMRP.

(57) "Restricted fund" —~ A fund where the use of the principal
and/or income is restricted by agreement with or direction by the do-
nor to a specific purpose, in contrast to a fund over which the owner
has complete control. These generally fall into three categories:

(a) Funds restricted by the donor to specific operating purposes;

(b) Funds restricted by the donor for additions to property, plant,
and equipment; and

(c) Endowment funds.

(58) "Secretary” — The secretary of DSHS.

(59) "Start-up costs” — The one-time preopening costs incurred
from the time preparation begins on a newly constructed or purchased
building until the first resident is admitted. Start-up costs include ad-
ministrative and nursing salaries, utility costs, taxes, insurance, repairs
and maintenance, training costs, etc. Start—up costs do not include ex-
penditures for capital assets.

(60) "Title XIX" — The 1965 amendments to the Social Security
Act, P.L. 89-07, as amended.

(61) "Unallowable costs” — Costs not meeting every test of an al-
lowable cost, as determined in WAC 275-38-680.

(62) "Uniform chart of accounts” — A list of account titles identified
by code numbers established by the department for contractors to use
in reporting costs.

(63) "Vendor number" — A number assigned to each contractor de-
livering IMR services to IMR Medicaid recipients.

(64) "Working capital” — Total current assets necessary, ordinary,
and related to resident care as reported in the most recent cost report
minus total current liabilities necessary, ordinary, and related to resi-
dent care from the most recent cost report.
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AMENDATORY SECTION (Amending Order 1853, filed 8/3/82)

WAC 275-38-745 ALLOWABLE INTEREST. (1) The contrac-
tor's necessary and ordinary interest for working capital and capital
indebtedness will be allowable.

(a) To be necessary, interest must be incurred in connection with a
loan satisfying a financial need of the contractor and be for a purpose
related to resident care and training. Interest expense relating to busi-
ness opportunity or goodwill will not be allowed.

(b) To be ordinary, interest must be at a rate not in excess of what a
prudent borrower would have to pay at the time of the loan in an
arm's—length transaction in the money market.

(c) Interest expense shall include amortization of bond discounts and
expenses related to the bond issue. Amortization shall be over the pe-
riod from the date of sale to the date of maturity or, if earlier, the date
of extinguishment of the bonds.

(d) Interest expense for assets acquired in a _change of ownership
entered into after September 30, 1984, shall be disallowed in propor-
tion to the amount by which the loan principal for the acquired assets
exceeds the original depreciation base of the owner of the assets as of

y 18, 1984,

Jul

(2) Interest paid to or for the benefit of a related organization will
be allowed only to the extent the actual interest does not exceed the
cost to the related organization of obtaining the use of the funds.

AMENDATORY SECTION (Amending Order 1853, filed 8/3/82)

WAC 275-38-785 DEPRECIATION BASE. (1) The deprecia-
tion base shall be the historical cost of the contractor in acquiring the
asset from an unrelated organization and preparing depreciation base
for use, less goodwill and less accumulated depreciation incurred dur-
ing periods the assets have been used in or as a facility by the contrac-
tor, such accumulated depreciation to be measured in accordance with
subsection (4) of this section and WAC 275-38-790, 275-38-795, and
275-38-800. If the department challenges the historical cost of an as-
set or a contractor is not able to provide adequate documentation of
the historical cost of an asset, the department may have the fair mar-
ket value of the asset at the time of purchase established by appraisal.
The fair market value of items of equipment will be established by ap-
praisals performed by vendors of the particular type of equipment.
When these appraisals are conducted, the depreciation base of the as-
set will not exceed fair market value. Estimated salvage value shall be
deducted from historical cost where the straight-line or sum—of-the—
years digits method of depreciation is used.

(2) Effective January I, 1981, for purposes of setting rates for rate
periods beginning July 1, 1982, and subsequently, subsection (1) of
this section shall be applied with the phrase "in an arm's-length trans-
action” replacing the phrase "from an unrelated organization.”

(3) Effective July 1, 1982, in all cases subsection (1) of this section
shall be applied with the phrase "in an arm's-length transaction” re-
placing the phrase "from an unrelated organization.”

(4) Where depreciable assets are acquired from a related organiza-
tion, the contractor's depreciation base shall not exceed the base the
related organization had or would have had under a contract with the
department.

(5) The depreciation base for assets acquired in a change of owner-
ship entered into after September 30, 1984, shall not exceed the ac-
quisition cost base of the owner of the assets as of July 18, 1984.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-831 REIMBURSEMENT PRINCIPLES. (1)
Medicaid program reimbursement rates established under the provi-
sions of this chapter shall be only for facilities holding appropriate
state licenses and certified to provide IMR services in accordance with
applicable state and federal laws and regulations.

(2) Rates established shall be reasonable and adequate to meet the
costs that must be incurred by economically and efficiently operated
facilities to provide services in conformity with applicable state and
federal laws and regulations.

(3) For nonstate facilities, final payment shall be the lower of their
prospective rate or allowable costs.

(a) Prospective rates for nonstate facilities shall be determined in
accordance with WAC 275-38-845, 275-38-846, 275-38-850, 275—
38-860, 275-38-863, 275-38-865, 275-38-868, 275-38-869, 275-38—
870, 275-38-875, and 275-38-880.

(b) Final payments for nonstate facilities shall be determined in ac-
cordance with WAC 275-38-886.
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(4) For state facilities, final payment shall be their allowable costs.

(a) Interim rates for state facilities shall be determined in accord-
ance with WAC 275-38-846 and 275-38-890.

(b) Final payments for state facilities shall be determined in accord-
ance with WAC 275-38-892.

AMENDATORY SECTION (Amending Order 1853, filed 8/3/82)

WAC 275-38-850 COST CENTERS. (1) A contractor's overall
reimbursement rate for IMR residents consists of the total of ((five))
three component rates, each covering one cost center. The five cost
centers are: (((HResidential)) Resident care and habilitative services;
food; administration and operations; property; and return on equity;

(2) ((Food;

»

#Propertyand
S Returmonequity)) Effective January 1, 1985, a contractor's re-

imbursement rate for IMR residents consists of the total of three com-
ponent rates, each covering one cost center. The three cost centers are:
Resident care and habilitation; administration, operations, and proper-
ty; and return on equity.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-860 RESIDENT CARE AND ((HABHAFATVE
SERWEES)) HABILITATION COST CENTER RATE. (1) For C
and D level facilities, the resident care and ((habrhtahn—scmccs)) ha-
bilitation cost center will reimburse for resident living services, habili-
tative and training services, recreation services, and nursing services in
accordance with applicable federal and state regulation.

(2) For E level facilities, the resident care and ((habilitative—ser-
vices)) habilitation cost center will reimburse for resident living ser-
vices, habilitative and training services, recreation services, and nursing
services in accordance with applicable federal and state regulation. The
cost center will also reimburse for resident care and training staff per-
forming administration and operations functions specified in WAC
275-38-870.

(3) A facility's resident care and ((habilitative-services)) habilitation
cost center rate shall be determined as follows:

(2) The facility's most recent desk—reviewed costs per resident day
shall be adjusted for inflation.

(b) A resident care and training (RCT) staff add—on shall be deter-
mined by multiplying the number of reimbursed RCT staff hours per
resident day reported in the facility's 1983 cost report by sixty—one
cents per hour.

(¢) The amounts determined in subsections (3)(a) and (3)(b) of this
section shall be summed to establish the facility's rate.

NEW SECTION

WAC 275-38-863 ADMINISTRATION, OPERATIONS, AND
PROPERTY COST CENTER RATE. Effective January 1, 1985, the
administration, operations, and property cost center rate shall consist
of the sum of three rate components: Food, administration and opera-
tions, and property. The food rate component shall be established pur-
suant to WAC 275-38-865. The administration and operations rate
component shall be established pursuant to WAC 275-38-870. The
property rate component shall be established pursuant to WAC 275-
38-875.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-865 FOOD ((COST-EENFER)) RATE COMPO-
NENT. (1) The food ((cost-center)) rate component will reimburse for
the necessary and ordinary costs of bulk and raw food, dietary supple-
ments, and beverages for meals and between—meal nourishment for
residents.

(2) A facility's food ((cost—eenter)) rate c component shall be set at
the July 1, 1983, IMR food ((cost-center)) rate component, adjusted
for inflation.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-870 ADMINISTRATION AND OPERATIONS
((COST-EENTER)) RATE COMPONENT. (1) The administration
and operations ((cost-center)) rate component will include reimburse-
ment for the necessary and ordinary costs of overall administration and
management of the facility, operation and maintenance of the physical
plant, resident transportation, dietary service (other than the cost of
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food and beverages), laundry service, medical and habilitative supplies,
taxes, and insurance.

(2) A facility's administration and operations rate component shall
be the lesser of:

(a) The facility's most recent desk—reviewed cost per resident day,
adjusted for inflation; or

(b) The eighty-fifth percentile ranking of state and nonstate facili-
ties' most recent desk—reviewed cost per resident day, adjusted for in-
flation. The ranking shall be based on cost reports used for rate
determination for facilities having an occupancy level of at least
cighty—five percent for the cost report period.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-875 PROPERTY ((€OST—E€ENTFER)) RATE
COMPONENT. Property reimbursement for both leased and owner—
operated facilities will not exceed the predicted cost plus 1.75 standard
deviations of the necessary and ordinary costs of depreciation, and in-
terest, of owner—operated facilities utilizing a multiple regression for-
mula developed by the bureau of nursing home affairs pursuant to
WAC 388-96-743. Depreciation and interest costs of owner—operated
facilities, for mortgages entered into prior to July 1, 1979, will be re-
imbursed to the extent the depreciation and interest costs do not ex-
ceed the reimbursement rate payable for the property cost center as of
June 30, 1979, or July 1, 1979, whichever is higher, adjusted to meet
any discrepancies as determined by the federal government between
the reimbursements made and the approved state Medicaid plan, and
adjusted for any approved capitalized additions or replacements. Any
leased facility operated as an intermediate care facility for the mental-
ly retarded prior to July 1, 1979, will be reimbursed to the extent that
the property cost exceed the upper limit of the multiple regression
formula.

AMENDATORY SECTION (Amending Order 2150, filed 9/17/84)

WAC 275-38-886 SETTLEMENT. (1) ((For—the)) Effective
January 1, 1985, a contractor's resident care and habilitation ((ser= ((sc-r
vices)) cost center((;

)) payment ((to—contractors))
shall ((not—cxoccd)) be the lower of ((the)) their prospectlve rate or
((auchtcd)) allowable cost. ((

»

seetion)) A contractor's administration, operations and_property cost
center payment shall be their prospective rate. A contractor's return on
equity payment shall be their prospective rate.

(2) (€ T

) EffectiveFuly 1984 nmo-savingnmay-be-shifted-out-of the-rest=
dent-carcand-habilhitative-services—costcenter)) A contractor's resident
care and habilitation cost center payment shall be determined by the
settlement procedure prescribed in this section.

(3) The settlement process shall consist of a preliminary settlement
and a final settlement.

(4) The preliminary settlement process will be as follows:

(a) Providers are required to submit a proposed settlement report
with the cost report.

(b) Within one hundred twenty days after receipt of the proposed
settlement, the department shall verify the accuracy of the proposal
and shall issue a preliminary settlement substantiating refunds, under-
payments, and overpayments.

(5) The final settlement process will be as follows:

(a) After completion of the audit process, including exhaustion or
mutual termination of reviews and appeals of audit findings or deter-
minations, the department will submit a final settlement report to the
contractor fully substantiating disallowed costs, refunds, underpay-
ments, or adjustments to the contractor's financial statements, cost re-
port, and final settlement.

(b) Where the contractor is pursuing judicial or administrative re-
view or appeal in good faith regarding audit findings or determinations,
the department may issue a partial final settlement to recover overpay-
ments based on audit adjustments not in dispute.
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(c) A preliminary settlement as issued by the department will be-
come the final settlement if no audit is to be conducted.

(6) Repayment of amounts owed the department shall be as follows:

(a) The contractor shall have thirty days after the date the prelimi-
nary or final settlement report is submitted to the contractor to contest
a settlement determination under WAC 275-38-960. After the thirty—
day period has expired, a preliminary or final settlement will not be
subject to review.

(b) A contractor found to have received either overpayments or er-
roneous payments under a preliminary or final settlement shall refund
such payments to the state within thirty days after the date of the pre-
liminary or final settlement report is submitted to the contractor.

(c) In the event the contractor fails to make repayment in the time
provided in subsection (6)(b) of this section, the department shall
cither:

(i) Deduct the amount of refund due plus assessment of interest, at
the rate of one percent per month on the unpaid balance, from pay-
ment amounts due the contractor; or

(ii) In the instance the contract has been terminated:

(A) Deduct the amount of refund due plus an assessment of interest,
at the rate of one percent per month on the unpaid balance, from any
payments due; or

(B) Assess the amount due plus interest, at the rate of one percent
per month on the unpaid balance, on the amount due.

(iii) Interest on the unpaid balance owed the department shall begin
to accrue on the thirty—first day following receipt of written notifica-
tion to the contractor of the amount owed the department.

(d) Where the facility is pursuing timely filed judicial or adminis-
trative remedies in good faith regarding settlement issues, the contrac-
tor need not refund nor shall the department withhold from the facility
current payment amounts the department claims to be due from the
facility but which are specifically disputed by the contractor. If the ju-
dicial or administrative remedy sought by the facility is not granted
after all appeals are exhausted or mutually terminated, the facility
shall make payment of such amounts due plus interest accrued from
the date of filing of the appeal, as payable on judgments, within sixty
days of the date such decision is made.

(7) Payment of amounts owed the contractor shall be as follows:
The department shall make payment of any underpayments within
thirty days after the date the settlement report is submitted to the
contractor.

WSR 85-03-007
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Institutions)
[Order 2186—Filed January 3, 1985)

I, David A. Hogan, director of the Division of Ad-
ministration and Personnel, do promulgate and adopt at
Olympia, Washington, the annexed rules relating to
IMR program and reimbursement system, amending
chapter 275-38 WAC.

I, David A. Hogan, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is these rules are necessary to comply
with the Deficit Reduction Act of 1984 (DEFRA) (Sec-
tion 2314).

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 74.09.120
and is intended to administratively implement that
statute.
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The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED January 3, 1985.

By David A. Hogan, Director
Division of Administration and Personnel

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-001 TERMS. Unless the context
clearly requires otherwise, the following terms shall have
the meaning set forth in this section when used in this
chapter.

(1) "Accrual method of accounting" — A method of
accounting where revenues are reported in the period
when earned, regardless of when collected, and expenses
are reported in the period incurred, regardless of when
paid.

(2) "Active treatment in institutions for the mentally
retarded" requires the following:

(a) The individuals regular participation, in accord-
ance with an individual habilitation plan, in profession-
ally developed and supervised activities, experiences, or
therapies.

(b) A written individual habilitation plan setting forth
measurable goals or objectives stated in terms of desira-
ble behavior and prescribing an integrated program of
activities, experiences, or therapies necessary for the in-
dividual to reach the goals or objectives. The overall
purpose of the plan is to help the individual function at
the greatest physical, intellectual, social, or vocational
level he or she can presently or potentially achieve.

(c) An interdisciplinary professional evaluation:

(i) Completed, for a recipient, before admission to the
institution but not more than three months before, and
for an individual applying for Medicaid after admission,
before the institution requests payment,

(if) Consisting of complete medical, social, psycholog-
ical diagnosis and evaluations, and an evaluation of the
individuals need for institutional care, and

(iif) Made by a physician, a social worker, and other
professionals, at least one of whom is a qualified mental
retardation professional.

(d) Reevaluation medically, socially, and psychologi-
cally at least annually by the staff involved in carrying
out the resident's individual plan of care. The reevalua-
tion must include review of the individuals progress to-
ward meeting the plan objectives, the appropriateness of
the individual plan of care, assessment of his or her con-
tinuing need for institutional care, and consideration of
alternate methods of care.

(e) An individual postinstitutionalization plan, as part
of the individual plan of care, developed before dis-
charge by a qualified mental retardation professional
and other appropriate professionals.

(3) "Allowable costs" — See WAC 275-38—680.

(4) "Appraisal” — The process of establishing the fair
market value or reconstruction of the historical cost of
an asset acquired in a past period as performed by an
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individual professionally designated either by the Amer-
ican institute of real estate appraisers as a member, ap-
praisal institute (MAI), or by the society of real estate
appraisers as a senior real estate analyst (SREA) or a
senior real property appraiser (SRPA). The process in-
cludes a systematic, analytic determination, the record-
ing and analyzing of property facts, rights, investments,
and values based on a personal inspection and inventory
of the property.

(5) "Arm's—length transaction" — A transaction re-
sulting from good-faith bargaining between a buyer and
seller, where neither party is legally related to the other
party by blood or under law, and having adverse posi-
tions in the market place. Sales or exchanges of IMR or
nursing home facilitics among two or more parties where
all parties subsequently continue to own one or more of
the facilities involved in the transaction shall not be
considered arm's-length transactions. Sale of an IMR
facility subsequently leased back to the seller within five
years of the date of sale shall not be considered an
arm's—length transaction.

(6) "Assets" — Economic resources of the contractor,
recognized, and measured in conformity with generally
accepted accounting principles. Assets also include cer-
tain deferred charges((;)) which are not resources((;))
but ((assets)) which are recognized and measured in ac-
cordance with generally accepted accounting principles.
The value of assets acquired in a change of ownership
entered into after September 30, 1984, shall not exceed
the acquisition cost of the owner of record as of July 18,
1984.

(7) "Bad debts" — Amounts considered to be uncol-
lectable from accounts and notes receivable.

(8) "Beds" — Unless otherwise specified, the number
of set-up beds in the IMR facility, not to exceed the
number of licensed beds.

(9) " Beneficial owner" — Any person:

(a) Directly or indirectly, through any contract, ar-
rangement, understanding, relationship, or otherwise has
or shares:

(i) Voting power including the power to vote, or to
direct the voting of such ownership interest, and/or

(i) Investment power including the power to dispose,
or to direct the disposition of such ownership interest.

(b) Directly or indirectly, creates or uses a trust,
proxy, power of attorney, pooling arrangement, or any
other contract, arrangement, or device with the purpose
or effect of divesting himself or herself of beneficial
ownership of an ownership interest or preventing the
vesting of such beneficial ownership as part of a plan or
scheme to evade the reporting requirements of this
chapter.

(c) Subject to subsection (9) of this section, has the
right to acquire beneficial ownership of such ownership
interest within sixty days, including but not limited to
any right to acquire:

(1) Through the exercise of any option, warrant, or
right,

(1) Through the conversion of an ownership interest,

(ifi) Pursuant to the power to revoke a trust, discre-
tionary account, or similar arrangement;, or
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(iv) Pursuant to the automatic termination of a trust,
discretionary account, or similar arrangement,

Except, any person acquiring an ownership interest or
power specified in subsection (9)(c)(i), (i), or (iii) of
this section with the purpose or effect of changing or in-
fluencing the control of the contractor, or in connection
with or as a participant in any transaction having such
purpose or effect, immediately upon such acquisition
shall be deemed to be the beneficial owner of the owner-
ship interest acquired through the exercise or conversion
of such ownership interest or power.

(d) Any person in the ordinary course of business
having a pledgee of ownership interest under a written
pledge agreement shall not be deemed to be the benefi-
cial owner of such pledged ownership interest until the
pledgee has taken all formal steps necessary required to
declare a default and determine the power to vote or to
direct the vote or to dispose or to direct the disposition
of such pledged ownership interest will be exercised:
PROVIDED, That

(i) The pledge agreement is bona fide and was not en-
tered into with the purpose nor with the effect of chang-
ing or influencing the control of the contractor, nor in
connection with any transaction having such purpose or
effect, including persons meeting the conditions set forth
in subsection (9) of this section; and

(ii) The pledge agreement, prior to default, does not
grant to the pledgee:

(A) The power to vote or direct or to direct the vote
of the pledged ownership interest; or

(B) The power to dispose or direct the disposition of
the pledged ownership interest, other than the grant of
such power or powers pursuant to a pledge agreement
where credit is extended and where the pledgee is a bro-
ker or dealer.

(10) "Boarding home" — Means any home or other
institution licensed in accordance with chapter 1820
RCW.

(11) "Capitalization" — The recording of an expendi-
ture as an asset.

(12) "Capitalized lease" — A lease required to be re-
corded as an asset and associated liability in accordance
with generally accepted accounting principles.

(13) "Cash method of accounting” — A method of ac-
counting where revenues are recognized only when cash
is received, and expenditures are expensed, and asset
items are not recorded until cash is disbursed.

(14) "Change of ownership" — A change in the indi-
vidual or legal organization responsible for the daily op-
eration of an IMR facility.

(a) Events changing ownership include but are not
limited to the following:

(i) The form of legal organization of the owner is
changed (such as a sole proprietor forms a partnership
or corporation);

(ii) Title to the IMR enterprise is transferred by the
contractor to another party,

(iii) The IMR facility is leased, or an existing lease is
terminated,

(iv) Where the contractor is a partnership, any event
occurs dissolving the partnership;
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(v) Where the contractor is a corporation, the corpo-
ration is dissolved, merges with another corporation
which is the survivor, or consolidates with one or more
other corporations to form a new corporation.

(b) Ownership does not change when the following
occurs:

(i) A party contracts with the contractor to manage
the enterprise as the contractor's agent, (i.e., subject to
the contractor's general approval of daily operating
decisions),

(if) If the contractor is a corporation, some or all of
the corporation's stock is transferred.

(15) "Charity allowances" — Reductions in charges
made by the contractor because of the indigence or
medical indigence of a resident.

(16) "Contract" — A contract between the department
and a contractor for the delivery of IMR services to eli-
gible Medicaid recipients in a facility and an entity re-
sponsible for operational decisions.

(17) "Contractor" — An entity contracting with the
department to deliver IMR services to eligible Medicaid
recipients.

(18) "Courtesy allowances" - Reductions in charges
in the form of an allowance to physicians, clergy, and
others, for services received from the contractor. Em-
ployee fringe benefits are not considered courtesy
allowances.

(19) "CSO" — The local community services office of
the department.

(20) "DDD" — The division of developmental disabili-
ties of the department.

(21) "Department" — The department of social and
health services (DSHS) and employees.

(22) "Depreciation" — The systematic distribution of
the cost or other base of a tangible asset less salvage,
over the estimated useful life of the asset.

(23) "Donated asset" — An asset the contractor ac-
quired without making any payment in the form of cash,
property, or services. An asset is not a donated asset if
the contractor made even a nominal payment in acquir-
ing the asset. An asset purchased using donated funds is
not a donated asset.

(24) "Entity" — An individual, partnership, corpora-
tion, public institution established by law, or any other
association of individuals, capable of entering enforce-
able contracts.

(25) " Equity capital" — Total tangible and other as-
sets necessary, ordinary, and related to patient care from
the most recent provider cost report minus related total
long—term debt from the most recent provider cost re-
port plus working capital as defined in this section.

(26) " Facility" — A residential setting certified as an
IMR by the department in accordance with federal reg-
ulations. A state facility is a state—owned and operated
residential habilitation center. A nonstate facility is a
residential setting which is not owned and operated by
the state and which is licensed in accordance with chap-
ter 18.51 RCW as a nursing home or chapter 18.20
RCW as a boarding home.

(27) " Fair market value" — The price the asset would
have been purchased for on the date of acquisition in an
arm's—length transaction between a well-informed buyer
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and seller, neither being under any compulsion to buy or
sell.

(28) " Fiscal year" — The operating or business year of
a contractor. All contractors report on the basis of a
twelve-month fiscal year, but provision is made in this
chapter for reports covering abbreviated fiscal periods.

(29) "Generally accepted accounting principles" —
Accounting principles currently approved by the finan-
cial accounting standard board (FASB).

(30) "Goodwill" — The excess of the price paid for a
business over the fair market value of all other identifi-
able and tangible assets acquired. Also, the excess of the
price paid for an asset over fair market value.

(31) "Habilitative services" — Those services required
by the individual habilitation plan provided or directed
by qualified therapists.

(32) "Historical cost" — The actual cost incurred in
acquiring and preparing an asset for use, including fea-
sibility studies, architects' fees, and engineering studies.

(33) "Imprest fund" — A fund regularly replenished in
exactly the amount expended from the fund.

(34) "IMR" — When referring to a facility, one certi-
fied to provide services to the mentally retarded or per-
sons with related conditions. When referring to a level of
care, IMR is a range of services required for the men-
tally retarded or persons with related conditions. When
referring to a person, a recipient requiring IMR services.

(35) "Interest" — The cost incurred for the use of
borrowed funds, generally paid at fixed intervals by the
user.

(36) "Joint facility costs" — Any costs representing
expenses incurred benefiting more than one facility, or
one facility and any other entity.

(37) "Levels of care" — The classification of levels of
services provided to residents by a contractor, (e.g., lev-
els A, B, C, D, and E).

(38) "Medicaid program" — The state medical assist-
ance program provided under RCW 74.09.500 or auth-
orized state medical services.

(39) "Medical assistance recipient" — An individual
determined eligible for medical assistance by the depart-
ment for the services provided in chapter 74.09 RCW.

(40) "Nonallowable costs" — Same as "unallowable
costs."

(41) "Nonrestricted funds" — Donated funds not re-
stricted to a specific use by the donor, (e.g., general
operating funds).

(42) " Nursing home" — A home, place, or institution,
licensed in accordance with chapter 18.51 RCW, where
skilled nursing, intermediate care, and/or IMR services
are delivered.

(43) "Operating lease" — A lease under which rental
or lease expenses are included in current expenses in ac-
cordance with generally accepted accounting principles.

(44) "Owner" — A sole proprietor, general or limited
partner, or beneficial interest holder of five percent or
more of a corporation's outstanding stock.

(45) "Ownership interest" — All interests beneficially
owned by a person, calculated in the aggregate, regard-
less of the form such beneficial ownership takes.
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(46) " Per diem (per resident day) costs" - Total al-
lowable costs for a fiscal period divided by total resident
days for the same period.

(47) "Prospective daily payment rate" - The daily
amount assigned to each contractor, determined by the
department to be reasonable to meet the costs of provid-
ing services required by law if the contractor provides
those services in an economical and efficient manner.
Such a rate is a budget for maximum expenditures nec-
essary to provide services required by law.

(48) "Qualified mental retardation professional
(OMRP)" — A therapist approved by the department
having specialized training and one year's experience in
working with the mentally retarded or developmentally
disabled.

(49) "Qualified therapist" — Any of the following:

(a) An activities specialist having specialized educa-
tion, training, or experience as specified by the
department.

(b) An audiologist eligible for a certificate of clinical
competence in audiology or having the equivalent edu-
cation and clinical experience.

(c) A dental hygienist as defined by chapter [8.29
RCW.

(d) A dietitian: Eligible for registration by the Amer-
ican dietetic association under requirements in effect on
January 17, 1974; or having a baccalaureate degree with
major studies in food and nutrition, dietetics, or food
service management, having one year supervisory expe-
rience in the dietetic service of a health care institution;
and participating annually in continuing dietetic
education.

(e) An occupational therapist being a graduate of a
program in occupational therapy, or having the equiva-
lent of such education or training.

(f) A pharmacist as defined by chapter 18.64 RCW.

(g) A physical therapist as defined by chapter 18.74
RCW.

(h) A physician as defined by chapter 18.71 RCW or
an osteopathic physician as defined by chapter 18.57
RCW.

(i) A psychologist as defined by chapter 18.83 RCW.

(j) A qualified mental retardation professional.

(k) A registered nurse as defined by chapter 18.88
RCW.

(1) A social worker who is a graduate of a school of
social work.

(m) A speech pathologist eligible for a certificate of
clinical competence in speech pathology or having the
equivalent education and clinical experience.

(50) "Recipient” — An eligible medical care recipient.

(51) "Regression analysis" — A statistical technique
through which one can analyze the relationship between
a dependent or criterion variable and a set of indepen-
dent or predictor variables.

(52) " Regional services" — Local office division of de-
velopmental disabilities.

(53) " Related organization” — An entity which is un-
der common ownership and/or control with, or has con-
trol of or is controlled by, the contractor. An entity is
deemed to "control” another entity if one entity has a
five percent or greater ownership interest in the other, or
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if an entity has capacity, derived from any financial or
other relationship, and whether or not exercised, to in-
fluence directly or indirectly the activities of the other.

(54) "Relative" — Spouse; natural parent, child, or
sibling;, adopted child or adoptive parent, stepparent,
stepchild, stepbrother, stepsister; father—in-law, mother—
in—law, son-in-law, daughter—in-law, brother—in-law,
sister—in—law, grandparent or grandchild, uncle, aunt,
nephew, niece, or cousin.

(55) "Resident day" - A calendar day of resident
care. In computing calendar days of care, the day of ad-
mission is always counted. The day of discharge Is
counted only when the resident was admitted on the
same day. A resident is admitted for purposes of this
definition when he or she is assigned a bed and a resi-
dent record is opened.

(56) "Resident living stafl" — Staff whose primary re-
sponsibility is the care and development of the residents,
including:

(a) Resident activity program,

(b) Domiciliary services, and/or

(c) Habilitative services under the supervision of the
QMRP.

(57) "Restricted fund" — A fund where the use of the
principal and/or income is restricted by agreement with
or direction by the donor to a specific purpose, in con-
trast to a fund over which the owner has complete con-
trol. These generally fall into three categories:

(a) Funds restricted by the donor to specific operating
purposes;

(b) Funds restricted by the donor for additions to
property, plant, and equipment; and

(c) Endowment funds.

(58) "Secretary" — The secretary of DSHS.

(59) "Start-up costs" - The one-time preopening
costs incurred from the time preparation begins on a
newly constructed or purchased building until the first
resident is admitted. Start—up costs include administra-
tive and nursing salaries, utility costs, taxes, insurance,
repairs and maintenance, training costs, etc. Start-up
costs do not include expenditures for capital assets.

(60) "Title XIX" — The 1965 amendments to the So-
cial Security Act, P.L. 89-07, as amended.

(61) "Unallowable costs" — Costs not meeting every
test of an allowable cost, as determined in WAC 275-
38-680.

(62) "Uniform chart of accounts" — A list of account
titles identified by code numbers established by the de-
partment for contractors to use in reporting costs.

(63) " Vendor number" — A number assigned to each
contractor delivering IMR services to IMR Medicaid
recipients.

(64) " Working capital" — Total current assets neces-
sary, ordinary, and related to resident care as reported in
the most recent cost report minus total current liabilities
necessary, ordinary, and related to resident care from
the most recent cost report.

AMENDATORY SECTION (Amending Order 1853,
filed 8/3/82)

WAC 275-38-745 ALLOWABLE INTEREST.
(1) The contractor's necessary and ordinary interest for
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working capital and capital indebtedness will be
allowable.

(a) To be necessary, interest must be incurred in con-
nection with a loan satisfying a financial need of the
contractor and be for a purpose related to resident care
and training. Interest expense relating to business op-
portunity or goodwill will not be allowed.

(b) To be ordinary, interest must be at a rate not in
excess of what a prudent borrower would have to pay at
the time of the loan in an arm's-length transaction in
the money market.

(c) Interest expense shall include amortization of bond
discounts and expenses related to the bond issue. Amor-
tization shall be over the period from the date of sale to

_the date of maturity or, if earlier, the date of extin-

guishment of the bonds.

(d) Interest expense for assets acquired in a change of
ownership entered into after September 30, 1984, shall
be disallowed in proportion to the amount by which the
loan principal for the acquired assets exceeds the origi-
nal depreciation base of the owner of the assets as of
July 18, 1984.

(2) Interest paid to or for the benefit of a related or-
ganization will be allowed only to the extent the actual
interest does not exceed the cost to the related organiza-
tion of obtaining the use of the funds.

AMENDATORY SECTION (Amending Order 1853,
filed 8/3/82)

WAC 275-38-785 DEPRECIATION BASE. (1)
The depreciation base shall be the historical cost of the
contractor in acquiring the asset from an unrelated or-
ganization and preparing depreciation base for use, less
goodwill and less accumulated depreciation incurred
during periods the assets have been used in or as a facil-
ity by the contractor, such accumulated depreciation to
be measured In accordance with subsection (4) of this
section and WAC 275-38-790, 275-38-795, and 275-
38-800. If the department challenges the historical cost
of an asset or a contractor is not able to provide ade-
quate documentation of the historical cost of an asset,
the department may have the fair market value of the
asset at the time of purchase established by appraisal.
The fair market value of items of equipment will be es-
tablished by appraisals performed by vendors of the par-
ticular type of equipment. When these appraisals are
conducted, the depreciation base of the asset will not
exceed fair market value. Estimated salvage value shall
be deducted from historical cost where the straight—line
or sum—of-the-years digits method of depreciation is
used.

(2) Effective January 1, 1981, for purposes of setting
rates for rate periods beginning July |, 1982, and subse-
quently, subsection (1) of this section shall be applied
with the phrase "in an arm's—length transaction” replac-
ing the phrase "from an unrelated organization."

(3) Effective July 1, 1982, in all cases subsection (1)
of this section shall be applied with the phrase "in an
arm's—length transaction” replacing the phrase " from an
unrelated organization."

(4) Where depreciable assets are acquired from a re-
lated organization, the contractor's depreciation base




WSR 85-03-007

shall not exceed the base the related organization had or
would have had under a contract with the department.
(5) The depreciation base for assets acquired in a
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COST CENTER RATE. (1) For C and D level facili-
ties, the resident care and ((habititative-services)) habil-

itation cost center will reimburse for resident living

change of ownership entered into after September 30,
1984, shall not exceed the acquisition cost base of the
owner of the assets as of July 18, 1984,

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-831 REIMBURSEMENT PRINCI-
PLES. (1) Medicaid program reimbursement rates es-
tablished under the provisions of this chapter shall be
only for facilities holding appropriate state licenses and
certified to provide IMR services in accordance with ap-
plicable state and federal laws and regulations.

(2) Rates established shall be reasonable and ade-
quate to meet the costs that must be incurred by eco-
nomically and efficiently operated facilities to provide
services in conformity with applicable state and federal
laws and regulations.

(3) For nonstate facilities, final payment shall be the
lower of their prospective rate or allowable costs.

(a) Prospective rates for nonstate facilities shall be
determined in accordance with WAC 275-38-845, 275~
38-846, 275-38-850, 275-38-860, 275-38-863, 275-
38-865, 275-38-868, 275-38-869, 275-38-870, 275-
38-875, and 275-38-880.

(b) Final payments for nonstate facilities shall be de-
termined in accordance with WAC 275-38-886.

(4) For state facilities, final payment shall be their al-
lowable costs.

(a) Interim rates for state facilities shall be deter-
mined in accordance with WAC 275-38-846 and 275-
38-890.

(b) Final payments for state facilities shall be deter-
mined in accordance with WAC 275-38-892.

AMENDATORY SECTION (Amending Order 1853,
filed 8/3/82)

WAC 275-38-850 COST CENTERS. (1) A con-
tractor's overall reimbursement rate for IMR residents
consists of the total of ((five)) three component rates,
each covering one cost center. The five cost centers are:

(((H—Restdential)) Resident care and habilitative ser-

vices, food, administration and operations, property, and

return on equity;
(2) ((Foodt:

]

tHProperty,and
5 Returmon—equity)) Effective January 1, 1985, a

contractor's reimbursement rate for IMR residents con-
sists of the total of three component rates, each covering
one cost center. The three cost centers are: Resident care
and_habilitation, administration, operations, and proper-
ty; and return on equity.

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-860 RESIDENT CARE AND
(HABHTATVE—SERVICES)) HABILITATION
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services, habijlitative and training services, recreation
services, and nursing services in accordance with appli-
cable federal and state regulation.

(2) For E level facilities, the resident care and
((habititative—services)) habilitation cost center will re-
imburse for resident living services, habilitative and
training services, recreation services, and nursing ser-
vices In accordance with applicable federal and state
regulation. The cost center will also reimburse for resi-
dent care and training staff performing administration
and operations functions specified in WAC 275-38-870.

(3) A facility's resident care and ((habititative—ser-
vrees)) habilitation cost center rate shall be determined
as follows:

(a) The facility's most recent desk—reviewed costs per
resident day shall be adjusted for inflation.

(b) A resident care and training (RCT) staff add—on
shall be determined by multiplying the number of reim-
bursed RCT staff hours per resident day reported in the
facility's 1983 cost report by sixty—one cents per hour.

(¢) The amounts determined in subsections (3)(a) and
(3)(b) of this section shall be summed to establish the
facility's rate.

NEW SECTION

WAC 275-38-863 ADMINISTRATION, OPER-
ATIONS, AND PROPERTY COST CENTER RATE.
Effective January 1, 1985, the administration, opera-
tions, and property cost center rate shall consist of the
sum of three rate components: Food, administration and
operations, and property. The food rate component shall
be established pursuant to WAC 275-38-865. The ad-
ministration and operations rate component shall be es-
tablished pursuant to WAC 275-38-870. The property
rate component shall be established pursuant to WAC
275-38-875.

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/34)

WAC 275-38-865 FOOD ((€OST—EENTER))
RATE COMPONENT. (1) The food ((cost—center))
rate component will reimburse for the necessary and or-
dinary costs of bulk and raw food, dietary supplements,
and beverages for meals and between—meal nourishment
for residents.

(2) A facility's food ((cost—center)) rate component
shall be set at the July 1, 1983, IMR food ((cost—cen=
ter)) rate component, adjusted for inflation.

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-870 ADMINISTRATION AND
OPERATIONS ((€OSTECENTER)) RATE COMPQO-
NENT. (1) The administration and operations ((cost
center)) rate component will include reimbursement for
the necessary and ordinary costs of overall administra-
tion and management of the facility, operation and




Washington State Register, Issue 85-03

maintenance of the physical plant, resident transporta-
tion, dietary service (other than the cost of food and
beverages), laundry service, medical and habilitative
supplies, taxes, and insurance.

(2) A facility's administration and operations rate
component shall be the lesser of:

(a) The facility's most recent desk-reviewed cost per
resident day, adjusted for inflation; or

(b) The eighty—fifth percentile ranking of state and
nonstate facilities most recent desk-reviewed cost per
resident day, adjusted for inflation. The ranking shall be
based on cost reports used for rate determination for fa-
cilities having an occupancy level of at least eighty—five
percent for the cost report period.

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-875 PROPERTY ((€OST—€EN-
FER)) RATE COMPONENT. Property reimbursement
for both leased and owner—operated facilities will not
exceed the predicted cost plus 1.75 standard deviations
of the necessary and ordinary costs of depreciation, and
interest, of owner—operated facilities utilizing a multiple
regression formula developed by the burcau of nursing
home affairs pursuant to WAC 388-96-743. Deprecia-
tion and interest costs of owner—operated facilities, for
mortgages entered into prior to July 1, 1979, will be re-
imbursed to the extent the depreciation and interest
costs do not exceed the reimbursement rate payable for
the property cost center as of June 30, 1979, or July I,
1979, whichever is higher, adjusted to meet any discrep-
ancies as determined by the federal government between
the reimbursements made and the approved state Med-
icaid plan, and adjusted for any approved capitalized
additions or replacements. Any leased facility operated
as an intermediate care facility for the mentally retarded
prior to July 1, 1979, will be reimbursed to the extent
that the property cost exceed the upper limit of the mul-
tiple regression formula.

AMENDATORY SECTION (Amending Order 2150,
filed 9/17/84)

WAC 275-38-886 SETTLEMENT. (1) ((forthe))
Effective January 1, 1985, a contractor's resident care
and habilitation ((services)) cost center((-food—costcem

L}

-)) payment ((tocontractors)) shall ((not
exceed)) be the lower of ((the)) their prospective rate or
((audited)) allowable cost. ((For-each-cost-center—speer-
o d-imthiesirt o ! , o
. .

the 1’: crof~the-prospective rateorautited afic )Z)'ték
contractor's administration, operations and property cost
center payment shall be their prospective rate. A con-
tractor's return on equity payment shall be their pro-

spective rate.
2) ( (For—ca-}cndzrr-yvar—l-%-l—aﬂd-subscqmt—ycars—m

)
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center)) A contractor's resident care and habilitation
cost center payment shall be determined by the settle-
ment procedure prescribed in this section.

(3) The settlement process shall consist of a prelimi-
nary settlement and a final settlement.

(4) The preliminary settlement process will be as
follows:

(a) Providers are required to submit a proposed set-
tlement report with the cost report.

(b) Within one hundred twenty days after receipt of
the proposed settlement, the department shall verify the
accuracy of the proposal and shall issue a preliminary
settlement substantiating refunds, underpayments, and
overpayments. -

(5) The final settlement process will be as follows:

(a) After completion of the audit process, including
exhaustion or mutual termination of reviews and appeals
of audit findings or determinations, the department will
submit a final settlement report to the contractor fully
substantiating disallowed costs, refunds, underpayments,
or adjustments to the contractor's financial statements,
cost report, and final settlement.

(b) Where the contractor is pursuing judicial or ad-
ministrative review or appeal in good faith regarding
audit findings or determinations, the department may is-
sue a partial final settlement to recover overpayments
based on audit adjustments not in dispute.

(¢) A preliminary settlement as issued by the depart-
ment will become the final settlement if no audit is to be
conducted.

(6) Repayment of amounts owed the department shall
be as follows:

(a) The contractor shall have thirty days after the
date the preliminary or final settlement report is submit-
ted to the contractor to contest a settlement determina-
tion under WAC 275-38-960. After the thirty—day
period has expired, a preliminary or final settlement will
not be subject to review. )

(b) A contractor found to have received either over-
payments or erroneous payments under a preliminary or
final settlement shall refund such payments to the state
within thirty days after the date of the preliminary or
final settlement report is submitted to the contractor.

(c) In the event the contractor fails to make repay-
ment in the time provided in subsection (6)(b) of this
section, the department shall either:

(i) Deduct the amount of refund due plus assessment
of interest, at the rate of one percent per month on the
unpaid balance, from payment amounts due the con-
tractor, or

(i) In the instance the contract has been terminated:

(A) Deduct the amount of refund due plus an assess-
ment of interest, at the rate of one percent per month on
the unpaid balance, from any payments due; or
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(B) Assess the amount due plus interest, at the rate of
one percent per month on the unpaid balance, on the
amount due.

(1ii) Interest on the unpaid balance owed the depart-
ment shall begin to accrue on the thirty—first day fol-
lowing receipt of written notification to the contractor of
the amount owed the department.

(d) Where the facility is pursuing timely filed judicial
or administrative remedies in good faith regarding set-
tlement issues, the contractor need not refund nor shall
the department withhold from the facility current pay-
ment amounts the department claims to be due from the
facility but which are specifically disputed by the con-
tractor. If the judicial or administrative remedy sought
by the facility is not granted after all appeals are ex-
hausted or mutually terminated, the facility shall make
payment of such amounts due plus interest accrued from
the date of filing of the appeal, as payable on judgments,
within sixty days of the date such decision is made.

(7) Payment of amounts owed the contractor shall be
as follows: The department shall make payment of any
underpayments within thirty days after the date the set-
tlement report is submitted to the contractor.

WSR 85-03-008
PROPOSED RULES
HIGHER EDUCATION
PERSONNEL BOARD
[Filed January 4, 1985]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Higher Education
Personnel Board intends to adopt, amend, or repeal rules
concerning:

Amd  WAC 251-09-040 Shift differential, to increase the rate of
shift differential to 50 cents per hour for
any employee working a majority of the
time between 5:00 p.m. and 7:00 a.m.

Amd WAC 251-10-120 Dismissal—Grounds for—Notice, to

clarify the procedure for taking dismiss-
al and separation actions;

that the agency will at 9:00 a.m., Friday, February
15, 1985, in the Bookstore Conference Room, Everett
Community College, Everett, Washington, conduct a
public hearing on the proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 28B.16.100.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before February 15, 1985.

Dated:
By:

January 4, 1985
John A. Spitz
Director

STATEMENT OF PURPOSE

This statement is related to the notice filed with the
code reviser on January 4, 1985, and is filed pursuant to
RCW 34.04.025.

Rule Affected: WAC 251-09-040 Shift differential.
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Statutory Authority: RCW 28B.16.100 to implement
the provisions of that section.

Purpose of Existing Rules: To establish the rate for
and conditions under which shift differential will be
paid.

Summary of Proposed Changes: To increase the rate
of shift differential to 50 cents per hour for any employ-
ee working a majority of the time between 5:00 p.m. and
7:00 a.m.

Agency Person Responsible for Rule: John Spitz, Di-
rector, Higher Education Personnel Board, 1202 Black
Lake Boulevard, FT-11, Olympia, WA 98504, scan
234-3730 or 753-3730.

Organization Proposing Change: Washington Federa-
tion of State Employees.

The agency makes
recommendations.

The change is not the result of federal law or state
court action.

Rule Affected: WAC 251-10-120 Dismissal—
Grounds for—Notice.

Statutory Authority: RCW 28B.16.100 to implement
the provisions of that section.

Purpose of Existing Rules: To establish the grounds
and notice requirements for dismissal actions.

Summary of Proposed Changes: To clarify the proce-
dure for taking dismissal and separation actions. Note:
In April 1983, these proposed housckeeping changes
were adopted by the board, but were inadvertently omit-
ted from the text subsequently filed with the code revis-
er. As a result, the board must readopt the language to
conform with code reviser requirements.

Agency Person Responsible for Rule: John Spitz, Di-
rector, Higher Education Personnel Board, 1202 Black
Lake Boulevard, FT-11, Olympia, WA 98504, scan
234-3730 or 753-3730.

Organization Proposing Change: Higher Education
Personnel Board staff.

The agency makes
recommendations.

The change is not the result of federal law or state
court action.

no additional comments/

no additional comments/

AMENDATORY SECTION (Amending Order 62, filed 8/30/77, ef-
fective 10/1/77)

WAC 251-09-040 SHIFT DIFFERENTIAL. (1) Shift differen-
tial for employees assigned to ((amafternoon)) a shift in which the
majority of time worked((;)) daily or weekly((;)) is between 5:00 p.m.

and ((12:60-midnight)) 7:00 a.m. shall be((:

t - . . .
tby Registered + rscs —$:24-por-frour or-$42.66 per mmonth . .
I (% S.l"'.t d'“;”.' tiat ml ";,lpllas.l:“ asmgnl:ld ’m. almght 51"“2 ."Eli l".::_'

tbrRegisterednurses—5:22—perour-or-$38-:00-per-month)) $.50
per_hour.

((63))) (2) Shift differential shall be paid for the entire daily or
weekly shift which qualifies under subsection (1) ((er2)—=bove)) of
this section. Shift differential may also be computed and paid at the
above monthly rate for employees permanently assigned to a qualifying
afternoon or night shift.

((69)) (3) An employee assigned to a shift that qualifies for shift
differential pay shall receive the shift differential for authorized peri-
ods of paid leave.
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((£5))) (4) When an employee is regularly assigned to an afternoon
or evening shift that qualifies for shift differential, he/she shall contin-
ue to receive the shift differential during temporary assignment, not to
exceed five working days, to a shift that does not qualify for shift
differential.

((¢69)) (5) Shift differential shall not apply to police officers where
salaries are correlated with a rotating shift in accordance with local
prevailing rate practice.

AMENDATORY SECTION (Amending Order 105, filed 4/29/83,
effective 6/1/83)

WAC 251-10-120 DISMISSAL—GROUNDS FOR—NOTICE.
Appointing authorities may dismiss or separate a permanent employee
for just cause as specified in WAC 251-10-110. The employee shall be
provided written notice of the specified cause(s), specific charges, and
the right to appeal the dismissal action to the board. The notice shall
be furnished at least fifteen calendar days prior to the effective date of
the action (unless the dismissal is to be effective immediately as pro-
vided in WAC 251-10-140) and shall be furnished directly to the em-
ployee during his/her scheduled working hours, or if this is not possible
because of the absence of the employee ((on)) during his/her regularly
scheduled working ((d2y)) hours, mailed by certified letter to the em-
ployee's last known address. If the notification is furnished directly to
the employee, the day it is furnished shall be counted as a day of no-
tice. If the notification is mailed, the notice shall be considered re-
ceived the same day as it is postmarked and the notice period shall be
computed as provided in WAC 251-04-100. A copy of the notice to
the employee shall be transmitted to the director.

WSR 85-03-009
NOTICE OF PUBLIC MEETINGS
HUMAN RIGHTS COMMISSION
[Memorandum—January 3, 1985]

The Washington State Human Rights Commission
will conduct a special meeting by conference call on
January 9, 1985, to discuss compensation of public offi-
cials. An executive session will be called to discuss per-
sonnel matters if necessary. The call will originate in the
Olympia office beginning at 10:30 a.m.

WSR 85-03-010
NOTICE OF PUBLIC MEETINGS

HUMAN RIGHTS COMMISSION
[Memorandum—December 20, 1984]

The Washington State Human Rights Commission
will conduct a special meeting, executive sesston only, to
discuss personnel matters on December 24, 1984. The
meeting will be held by conference call which will origi-
nate in the Olympia office beginning at 10:00 a.m.

WSR 85-03-011

ADOPTED RULES
1989 CENTENNIAL COMMISSION
[Resolution No. 84-2—Filed January 4, 1985]

Be it resolved by the 1989 Washington Centennial
Commission, acting at Olympia, that it does adopt the
annexed rules relating to administrative procedures of
the commission including scheduling of meetings, min-
utes, personnel actions, contracting, etc.

[25]

WSR 85-03-011

This action is taken pursuant to Notice No. WSR 84—
20094 filed with the code reviser on October 3, 1984.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the 1989 Washington Centennial
Commission as authorized in chapter 27.60 RCW.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State
Register Act (chapter 34.08 RCW) in the adoption of
these rules.

APPROVED AND ADOPTED November 12, 1984.

By Ralph Munro
Chairman

Chapter 100-100 WAC
CENTENNIAL COMMISSION

NEW SECTION

WAC 100-100-010 THE 1989 WASHINGTON
CENTENNIAL COMMISSION—DESCRIPTION.
On November 11, 1989, Washington state will celebrate
one hundred years of statehood.

The 1989 Washington centennial commission is the
agency charged with the development of a comprehen-
sive program for commemorating and celebrating the
one hundredth anniversary of Washington's admission to
the United States of America in 1889.

The commission consists of fifteen members. Eleven of
the members serve as citizen members, appointed by and
serving at the pleasure of the governor. The chairperson
is appointed by the governor from among the citizen
members. Two members are appointed by the speaker of
the house of representatives and two members are ap-
pointed by the president of the senate.

The commission establishes plans, sets overall centen-
nial program policies and appoints the commission's
director.

The commission's major purpose and goal is to devel-
op a program to celebrate the centennial of
Washington's admission to the union. The program will
encourage the active participation of all interested com-
munities and citizens, and be representative of the con-
tributions of all peoples and cultures to Washington's
history as a state. The program will include special
events, cultural and historical programs and displays,
publications, and scholarly projects, and a variety of
similar programs. The commission is particularly desir-
ous of ensuring program elements of long—term value,
and, to that end, proposes major centennial funding for
the restoration, preservation, development and mainte-
nance of programs and projects with enduring value.

NEW SECTION

WAC 100-100-020 COMMISSION DUTIES. The
commission's mandate is to:
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(1) Develop a comprehensive plan and program for
celebrating the centennial of Washington's admission to
the union:

(a) Representing the contributions of all people and
cultures to Washington state history; and

(b) Designed to encourage and support participation
by every community in the state;

(2) Prepare a report to the governor and the legisla-
ture incorporating recommendations of programs and
activities for the centennial celebration, no later than
December 1 of each year, and including but not limited
to:

(a) Restoration of historic properties with emphasis on
those properties appropriate for use in the observance of
the centennial;

(b) State and local historic preservation programs and
activities;

(c) Publications, films and other educational materi-
als, emblems, decals, and/or other symbols;

(d) Bibliographical and documentary projects;

(e) Conferences, lectures, seminars, and other educa-
tional programs;

(f) Concerts, dramas, readings, athletic contests, and
other participatory activities;

(g) Museum, library, cultural center, and park exhib-
its, including mobile exhibits; and

(h) Ceremonies and celebrations;

(3) Develop biennial funding proposals for presenta-
tion to the legislature, including but not limited to:

(a) A specific proposal for issuance of general obliga-
tion bonds;

(b) Development of fund-raising plans requiring leg-
islative authority for this commission to conduct:

(i) Sale of books, documents, and other materials to
be published by this commission and/or by contract with
private publishers;

(i1) Franchise of uses of emblems, decals, or other
symbols;

(iii) Development of subscriptions at various levels;
and/or

(iv) Other fund-raising activities or enterprises;

(4) Cooperate with, and coordinate the activities of,
state agencies, local governments, historical societies, re-
gional/community/neighborhood groups, nonprofit asso-
ciations, corporations, labor unions, and other
organizations in development of state, regional and local
plans for the centennial celebrations, for capital projects
both new and especially restorative, and other projects
and activities, and assist the foregoing organizations
with plans for raising the revenue necessary for their
implementation;

(5) Develop a plan of matching grants for historic
preservation projects, museums, libraries, parks, and/or
other state, regional and local projects intended to be
legacies to succeeding generations;

(6) Develop recommendations for matching grants to
historic societies, museums, libraries, parks, maritime
organizations, and other state, regional and/or local
agencies and/or other nonprofit private organizations for
exceptional or innovative activities marking the centen-
nial; determine the level of and/or award such grants as
may be authorized by statute or executive order;
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(7) Sponsor and cooperate with other organizations
sponsoring composition of centennial music, creation of
works in the plastic arts, drama, fiction, poetry, and oth-
er audio-visual media;

(8) Sponsor and cooperate with other organizations
sponsoring fun and games, athletic contests, and other
participatory activities designed to elicit the widest pos-
sible interest in the celebration of the centennial;

(9) Appoint and employ a director and such other
personnel as may be required to accomplish the objec-
tives and purposes enumerated herein;

(10) Adopt a preliminary budget for approval of the
governor and the legislature and a final budget which
complies with legislative appropriations and governor's
directives;

(11) Compile and use regularly the widest possible
mailing list, including news media, historic societies,
government agencies, relevant community groups, and
other organizations not only for the purpose of generat-
ing interest in the centennial celebration but also as a
means of conducting commission business in a public
manner;

(12) Establish and maintain close working rapport
with the other states whose centennials will occur in
1989;

(13) Establish standing and ad hoc committees as
necessary;

(14) Prepare and publish a final report to the legisla-
ture and the governor no later than December 31, 1990;
and

(15) Conclude commission business on December 31,
1990, in an orderly manner and turn over all documents,
records, furniture, equipment, and other assets in ac-
cordance with directives from the legislature and
governor.

NEW SECTION

WAC 100-100-030 ORGANIZATION. (1) Offi-
cers. The officers of the commission shall be chairman,
vice chairman, and director who shall function as the
secretary of the commission. The chairman is appointed
by the governor. The vice chairman shall be a citizen
member of the commission, and shall be elected for one
year terms by the commission.

(2) Duties of officers.

(a) The chairman shall preside at all meetings of the
commission, shall act as an ex officio member of all
standing committees, and shall perform such other du-
ties as pertain to the office.

The chairman shall also act as principal spokesman
for the commission, appoint standing and ad hoc com-
mittees, remove members of committees on the concur-
rence of two-thirds majority of the commission, and
provide a regular report to the commission on the status
of the commission's work.

The chairman shall be responsible for the appoint-
ment, supervision, and termination of the director, with
the concurrence of a two—third majority of the commis-
sion prior to action.
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(b) The vice chairman shall perform the duties of the
chairman in his absence, shall act as an ex officio mem-
ber of all standing committees and perform any other
duties delegated by the chairman or commission.

(c) The director, in addition to duties assigned else-
where in these rules or by the commission, shall keep a
record of the proceedings of the commission, notify all
commission members of meetings, and perform such
other duties as may be delegated by the chairman or the
commission.

(3) Term of office. Term of office for the vice chair-
man shall be one year beginning July 1 and ending June
30.

(4) Election of officers and committee appointments.

(a) The nominating committee shall present nomina-
tions for vice chairman.

(b) The chairman shall appoint a nominating com-
mittee no later than April. The nominating committee
shall consist of three citizen members and two members
from the legislative membership of the commission.

(c) The nominations shall be presented and elections
held at the commission's May meeting. The vice chair-
man shall be elected by majority vote.

(d) Committee appointments to the various standing
and ad hoc committees will be made by the chairman in
June of each year, and from time to time as the com-
mission's business may require, by and with the advice
and consent of the commission.

(5) As used in this chapter, the terms chairman and
vice chairman shall refer to persons of either sex.

NEW SECTION

WAC 100-100-040 MEETINGS. (1) Regular
meetings. The commission shall meet at least four times
each year and at such other times as determined by the
chairman, vice chairman or by a majority of the
members.

(2) Place of meetings. The meetings of the commis-
sion may be held at any place as determined by the
chairman.

(3) Notice. Twenty days notice of all meetings shall
be given by mailing a copy of the notice and draft agen-
da to each member and to any person who has made
written request to the commission.

(4) Special meetings. The twenty—day notice may be
waived for special or emergency meetings upon consent
of a majority of the commission. In such cases, the pro-
visions of RCW 42.30.080 will govern due notification of
the time, place and business to be transacted.

(5) Executive sessions. An executive session may be
called by the chairman or a majority of the commission.
No official actions shall be taken at executive sessions
which shall be binding without formal action at a regu-
lar or special meeting of the commission. Executive ses-
sions shall deal only with matters authorized by RCW
42.30.110.

(6) Agenda. The agenda shall be prepared by the di-
rector in consultation with the chairman. Items submit-
ted by commission members to the director at least
twenty—five days prior to the commission meetings shall
be included on the agenda. Each agenda shall also in-
clude provision for public participation.
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(7) Attendance of commission members. Each mem-
ber of the commission is expected to attend all commis-
sion and assigned committee meetings. In the event that
a member is unable to attend a scheduled meeting, he or
she is requested to provide the chairman or the director
with the reasons for the absence. If attendance by a leg-
islative member is not possible, a representative may be
sent who will be afforded full speaking privileges but
shall not be able to move or second motions or vote. In
the event of three consecutive absences of a member
from regular meetings as described in WAC 100-100-
040(1), the chairman shall notify the governor of such
absences, in writing, with copies to all members.

(8) Voting procedures. Voting procedures for the
commission shall be as follows:

(a) All fifteen members shall have the right to vote.

(b) A quorum shall consist of seven members or two—
thirds of the current membership of the commission,
whichever is smaller.

(c) The chairman shall have the right to vote on all
matters coming before the commission. In the case of a
tie, the matter shall be referred to committee for further
consideration.

(d) A roll call vote shall be taken on any matter at the
request of a member.

(e) There shall be no proxy voting.

(9) Minutes. Insofar as practicable, minutes of all
meetings shall be distributed to the members within five
days following each meeting.

(10) Public attendance. All regular and special meet-
ings shall be open to the public. All executive sessions
shall be closed to the public.

(11) Press releases. All press releases and information
concerning commission activities shall be released by the
chairman or director except as otherwise authorized.

(12) Public participation. Any person(s) or organiza-
tion wishing to make a formal presentation at a meeting
of the commission shall notify the director in writing at
least forty—eight hours prior to the time of the meeting.
Such notification shall contain the person's or organiza-
tion's name, address, and the topic to be presented to the
commission.

(13) The chairman may, at his discretion, recognize
anyone in the audience who indicates at the time of the
meeting a desire to speak, provided that reasonable time
limits for such remarks may be established.

(14) Except as otherwise provided herein, Roberts
Rules of Order Newly Revised shall serve as parliamen-
tary authority for meetings of the commission or com-
mittees thereof insofar as not inconsistent with law.

(15) The Open Public Meetings Act, chapter 42.30
RCW, shall govern the proceedings of the commission.

NEW SECTION

WAC 100-100-050 COMMITTEES. (1) Executive
committee.

(a) There shall be an executive committee which shall
consist of the chairman, vice chairman, and a third
member to be elected by the commission, and shall
transact such business as may be necessary between
meetings, provided that the executive committee shall
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not obligate the commission for expenditures exceeding
ten thousand dollars.

(b) Minutes of executive committee meetings will be
signed by each member of the executive committee
present and circulated to the commission at or before the
next regular meeting.

(2) Budget and finance committee. This committee
shall be composed of not less than three citizen members
and one legislative member. The committee shall assist
the commission in the management of its financial af-
fairs, including policy guidance for and approval of bi-
ennial budgets, project budgets, review and approval of
revenue, contract and grant programs, and general ac-
counting and fiscal overview of the agency.

(3) Administration and personnel committee. This
committee shall be composed of not less than three citi-
zen members and one legislative member. The commit-
tee shall assist the commission in the management
administration of its work, including serving as a screen-
ing committee for the selection of the director, estab-
lishment of personnel policies, and review of any
performance evaluation or disciplinary action with re-
spect to the director.

(4) In addition, the commission may establish such
other committees, including internal audit, as may be
necessary and appropriate from time to time.

(5) Each committee member shall serve for a term of
one year and may be reappointed. Vacancies in any
committee shall be filled in the same manner as provided
in the original appointment.

NEW SECTION

WAC 100-100-060 PERSONNEL. (1) Director.
The chairman shall appoint a director as provided in
WAC 100-100-030 (2)(a). The director shall be the ex-
ecutive officer of the commission, and, under the admin-
istrative direction of the commission, plan, organize,
coordinate, and direct all staff support activities for the
commission and its committees; act as liaison between
the commission and other agencies and persons; serve as
secretary to the commission; be responsible for adminis-
tering any program or directive of the commission; con-
trol, manage, and supervise the staff personnel of the
commission; manage necessary administrative functions
such as facilities, services, procurement, accounting and
payroll functions, and travel expense reimbursement;
prepare the budget and allotments, which will be re-
viewed and approved by the commission; and perform
such other duties as may be assigned. The director shall
be an exempt position.

(2) Staff. In addition to the director, the commission
may employ such other assistants and employees as may
be required.

(3) Legal advisor. The attorney general serves as legal
advisor to the commission.

NEW SECTION

WAC 100-100-070 OUTSIDE RESOURCES. (1)
The commission encourages the use of other state agen-
cies, employees, and outside groups to implement and
support the 1989 centennial.
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(2) The commission may, from time to time, provide
nonfinancial, organizational support and assistance to
individuals and groups in the formative stages in order
to facilitate the creation of the organizations with struc-
ture and characteristics suited to the operation of one or
more activities in celebration of the centennial.

(3) The commission may contract with other agencies,
persons, and groups in appropriate manner, to accom-
plish commission activities, in accordance with state law.

NEW SECTION

WAC 100-100-080 PUBLIC RECORDS. The
commission's public records shall be in the charge of the
director, who shall act as public records officer pursuant
to RCW 42.17.310. The commission hereby adopts by
reference the records request procedures outlined in
chapter 1-06 WAC except that all references to the
code reviser shall be deemed to refer to the commission
or its chairman.

No fee shall be charged for the inspection of public
records. The commission shall charge a fee of twenty—
five cents per page, plus necessary postage, for providing
copies of public documents, and five dollars for certifica-
tion if requested.

NEW SECTION

WAC 100-100-090 TRAVEL EXPENSES. (1)
Commissioners' travel expenses shall be reimbursed,
upon submission of proper voucher, pursuant to RCW
27.60.030.

(2) The director's travel, and other expense reim-
bursement permitted by state law, shall be approved by
the chairman, and other staff travel and expense reim-
bursement request shall be approved by the director.

NEW SECTION

WAC 100-100-100 INVITATION TO THE
PUBLIC. The commission enthusiastically believes the
1989 centennial of Washington's statehood should be an
event celebrated by, enjoyed by, participated in, and
positively affecting the greatest number and variety of
Washingtonians as possible — young, old, of varied eth-
nic and cultural backgrounds and interests. The com-
mission encourages and actively seeks citizen input,
thoughts, and suggestions, to the end that, in 1989, all
Washingtonians can join in and say "CELEBRATE! '89"
— our state's past and its future.

WSR 85-03-012
NOTICE OF PUBLIC MEETINGS
COMMISSION ON

ASIAN AMERICAN AFFAIRS
[Memorandum—December 26, 1984]

Correction to 1985 Meeting Schedule

Our December 10 notice containing the 1985 regular
meeting schedule of the Washington State Commission
on Asian American Affairs inadvertently listed the Sep-
tember 21 meeting to be held in Spokane. The location
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that should have been indicated for that date was
Tacoma.

WSR 85-03-013
NOTICE OF PUBLIC MEETINGS

HOSPITAL COMMISSION
[Memorandum—January 4, 1985]

The State Hospital Commission will meet in Seattle
at the Seattle Airport Hilton on Thursday, January 24,
1985, at 9:30 a.m. The hospitals scheduled for informal
hearing have previously filed with the commission their
annual budget and rate requests and their requests for
amendments to their previously approved budget and
rates. Staff’ findings and recommendations will be trans-
mitted to the scheduled hospitals and to members of the
Hospital Commission in accordance with WAC 261-20-
135. Such information is on file in the commission's
office and is available for inspection.

Meetings of the State Hospital Commission are also
scheduled for February 14, 1985, at the Seattle Airport
Hilton and February 28, 1985, at the Vance Airport Inn.

WSR 85-03-014
NOTICE OF PUBLIC MEETINGS
EASTERN WASHINGTON UNIVERSITY
[Memorandum—January 3, 1985]

Board of Trustees
Proposed 1985 Meeting Schedule

Date Time Location

Thursday, January 24 10:00 a.m. Pence Union Building
Council Chambers, EWU

Thursday, February 28 10:00 a.m. Higher Education Center
Spokane, WA

Thursday, March 21 10:00 a.m. Pence Union Building
Council Chambers, EWU

Thursday, April 25 10:00 a.m. Higher Education Center
Spokane, WA

Thursday, May 23 10:00 a.m. Pence Union Building
Council Chambers, EWU

Thursday, June 27 10:00 a.m. Pence Union Building
Council Chambers, EWU

Thursday, July 25 10:00 a.m. Higher Education Center
Spokane, WA

Thursday, September 26 10:00 a.m. Pence Union Building
Council Chambers, EWU

Thursday, October 24 10:00 a.m. Higher Education Center
Spokane, WA

Thursday, December 5 10:00 a.m. Pence Union Building

Council Chambers, EWU

WSR 85-03-015
NOTICE OF PUBLIC MEETINGS
SEATTLE COMMUNITY
COLLEGE DISTRICT
[Memorandum—January 3, 1985]

The regular meeting of the Seattle Community Col-
lege District VI board of trustees scheduled for Monday,
January 7, 1985, has been cancelled.
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The board of trustees will hold a special meeting on
Monday, January 14, 1985, at 4:00 p.m., with King
County boards of trustees, at South Seattle Community
College, 6000 16th Avenue S.W., Scattle, WA 98106.
At 7:00 p.m., the Seattle Community College District V1
board of trustees will hold their meeting following the
King County boards of trustees meeting at South Seattle
Community College.

WSR 85-03-016
ADOPTED RULES
OIL AND GAS
CONSERVATION COMMITTEE
[Order S, Resolution No. 9—Filed January 7, 1985]

Be it resolved by the Oil and Gas Conservation Com-
mittee, acting at Olympia, Washington, that it does
adopt the annexed rules relating to State Environmental
Policy Act procedures and policies for the Oil and Gas
Conservation Committee.

This action is taken pursuant to Notice No. WSR 84—
21-107 filed with the code reviser on October 23, 1984.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to RCW 43.21C-
.120 which directs that the Oil and Gas Conservation
Committee has authority to implement the provisions of
chapter 43.21C RCW, State Environmental Policy Act.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State
Register Act (chapter 34.08 RCW) in the adoption of
these rules.

APPROVED AND ADOPTED December 20, 1984.

By Stephen M. Ringhoffer
Chairman

CHAPTER 344-18 WAC
GUIDELINES INTERPRETING AND
IMPLEMENTING THE STATE
ENVIRONMENTAL POLICY ACT

NEW SECTION

WAC 344-18-010 AUTHORITY. These rules are
promulgated under RCW 43.21C.120 (the State Envi-
ronmental Policy Act) and chapter 197-11 WAC
(SEPA rules).

NEW SECTION

WAC 344-18-020 ADOPTION BY REFER-
ENCE. Except as modified by this chapter, the commit-
tee adopts the SEPA rules, chapter 197-11 WAC,
adopted by the Washington department of ecology as
modified or amended from time to time.
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NEW SECTION

WAC 344-18-030 PURPOSE. This chapter imple-
ments the state-wide rules in chapter 197-11 WAC as
they apply to the committee.

NEW SECTION

WAC 344-18-040 ADDITIONAL DEFINI-
TIONS. In addition to the definitions contained in WAC
197-11-700 through 197-11-799, the following terms
shall have the listed meanings:

(1) Commissioner means the commissioner of public
lands who is the administrator of the department of nat-
ural resources as established by chapter 43.30 RCW.

(2) Committee means the oil and gas conservation
committee.

(3) Department means the Washington state depart-
ment of natural resources, acting solely as the designated
agent of the committee, subject to the direction and
control of the committee. All functions carried out under
these rules by the department shall be considered those
of the committee. Such functions may be directly per-
formed by the committee.

(4) Environmental coordinator means the person who
coordinates SEPA compliance procedures for the de-
partment and the committee.

(5) Supervisor means the state oil and gas supervisor
who is designated by the department and is charged with
duties as may be delegated by the department.

NEW SECTION

WAC 344-18-055 TIMING OF THE SEPA
PROCESS. (1) Distribution to planning commissions
and advisory bodies. Environmental documents required
to be submitted to the department of ecology under pro-
visions of WAC 197-11-508 will also be submitted to
affected planning commissions and similar advisory bod-
ies within the respective time frames as established by
these rules and chapter 197-11 WAC.

(2) Timing of review of proposals. Environmental re-
view will be made upon receipt of a completed license
application and environmental checklist.

(3) Additional timing considerations.

(a) Department staff receiving a license application
will determine whether the proposal is an "action” and if
so, whether it is "categorically exempt” from SEPA. If
the proposal is an action and is not exempt, the staff
person will ask the applicant to complete an environ-
mental checklist. A checklist is not needed if the depart-
ment and applicant agree an EIS is required, SEPA
compliance has been completed, SEPA compliance has
been initiated by another agency, or a checklist is in-
cluded with the application.

(b) If an action is a decision on a license which re-
quires detailed project plans and specifications, the de-
partment shall provide, upon request by the applicant,
preliminary environmental review prior to submittal of
detailed plans and specifications. This preliminary review
will be advisory only and not binding on the department.
Final review and determination will be made only upon
receipt of detailed project plans and specifications if
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these are essential to a meaningful environmental
analysis.

NEW SECTION

WAC 344-18-350 MITIGATED DNS. (1) An ap-
plicant may ask the department whether issuance of a
DS is likely for a proposal. This request for early notice
must:

(a) Be written;

(b) Follow submission of a license application and en-
vironmental checklist for a nonexempt proposal for
which the department is lead agency; and

(c) Precede the department's actual threshold deter-
mination for the proposal.

(2) The responsible official or designee shall respond
to the request; the response shall:

(a) Be written;

(b) State whether the department is considering issu-
ance of a DS;

(¢) Indicate the general or specific area(s) of concern
that led the department to consider a DS; and

(d) State that the applicant may change or clarify the
proposal to mitigate the impacts indicated in the letter,
revising the environmental checklist as necessary to re-
flect the changes or clarifications.

(3) The department shall not continue with the
threshold determination until receiving a written re-
sponse from the applicant changing or clarifying the
proposal or asking that the threshold determination be
based on the original proposal.

(4) If the applicant submits a changed or clarified
proposal, along with a revised environmental checklist,
the department will make its threshold determination
based on the changed or clarified proposal.

(a) If the department's response to the request for
early notice indicated specific mitigation measures that
would remove all probable significant adverse environ-
mental impacts, and the applicant changes or clarifies
the proposal to include all of those specific mitigation
measures, the department shall issue a determination of
nonsignificance and circulate the DNS for comments as
in WAC 197-11-340(2).

(b) If the department indicated general or specific ar-
eas of concern, but did not indicate specific mitigation
measures that would allow it to issue a DNS, the de-
partment shall determine if the changed or clarified pro-
posal may have a probable significant environmental
impact, issuing a DNS or DS as appropriate.

(5) The department or the committee may specify
mitigation measures that would allow it to issue a DNS
without a request for early notice from an applicant. If it
does so, and the applicant changes or clarifies the pro-
posal to include those measures, the department shall is-
sue a DNS and circulate it for review under WAC 197-
11-340(2).

(6) When an applicant changes or clarifies the pro-
posal, the clarifications or changes may be included in
written attachments to the documents already submitted.
If the environmental checklist and supporting documents
would be difficult to read and/or understand because of
the need to read them in conjunction with the
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attachment(s), the department may require the applicant
to submit a new checklist.

(7) The department may change or clarify features of
its own proposals before making the threshold
determination.

(8) The department's written response under subsec-
tion (2) of this section shall not be construed as a deter-
mination of significance. In addition, preliminary
discussion of clarifications or changes to a proposal, as
opposed to a written request for early notice, shall not
bind the department to consider the clarification or
changes in its threshold determination.

(9) When an applicant submits a changed or clarified
proposal pursuant to this section, it shall be considered
part of the applicant's application for a license for all
purposes, including enforcement of the license. Unless
the department's decision expressly states otherwise,
when a mitigated DNS is issued for a proposal, any de-
cision approving the proposal shall be based on the pro-
posal as changed or clarified pursuant to this section.

NEW SECTION

WAC 344-18-420 EIS PREPARATION. For
draft and final EISs and SEISs:

(1) Normally, the department will prepare EISs for
its own proposals.

(2) For applicant proposals, the department normally
will require the applicant to prepare or help prepare the
EIS at the applicant's expense, under provisions of these
rules and chapter 197-11 WAC.

(3) The department may require an applicant to pro-
vide information that the department does not possess,
including specific investigations. The applicant is not re-
quired to supply information that is not required under
these rules.

NEW SECTION

WAC 344-18-504 AVAILABILITY AND COSTS
OF ENVIRONMENTAL DOCUMENTS. (1) SEPA
documents required by these rules shall be retained by
the department at the department's SEPA public infor-
mation center.

(2) The department shall make copies of environmen-
tal documents available in accordance with chapter 42-
.17 RCW, charging only those costs allowed plus
mailing costs. Allowable costs for environmental docu-
ments may be indicated in the documents and made
payable to the department.

NEW SECTION

WAC 344-18-510 PUBLIC NOTICE REQUIRE-
MENTS. (1) The department shall give public notice
when issuing a DNS under WAC 197-11-340(2), a
mitigated DNS under WAC 344-18-350, a scoping no-
tice under WAC 344-18-360, or a draft EIS under
WAC 197-11-455.

(2) Whenever possible, the department shall integrate
the public notice required under this section with exist-
ing notice procedures for the required license.

(3) The department shall use one or more of the fol-
lowing reasonable methods of public notice, taking into
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consideration the geographic area affected by the pro-
posal, the size and complexity of the proposal, the public
notice requirements for the license, public interest ex-
pressed in the proposal, and whether the proposal is a
project or regulation:

(a) Notifying persons or groups who have expressed
interest in the proposal, in the type of proposal, or pro-
posals in the geographic area in which the proposal will
be implemented if approved;

(b) Publication in a newspaper of general circulation
in the area in which the proposal will be implemented;
and/or

(c) Posting the property.

(4) The department may require an applicant to per-
form the public notice requirement at his or her expense.

NEW SECTION

WAC 344-18-665 POLICIES FOR CONDI-
TIONING OR DENYING LICENSES. (1) Policies —
General. The committee adopts by reference policies of
the State environmental policy act as expressed in RCW
43.21C.020.

(2) Policies — Specific. The committee and the de-
partment recognize the need to protect the public from
oil and gas drilling effects such as but not limited to the
contamination of the ground water, the surface water,
the possibility of a blowout, fire hazards, drilling fluids
contamination, and surface disturbance. The decision-
maker may, when necessary, condition any license to
mitigate specific adverse environmental impacts identi-
fied in an environmental document on a proposal. The
decisionmaker may deny a license for a proposal if rea-
sonable mitigation measures are insufficient to mitigate
significant adverse environmental impacts and denial is
consistent with the oil and gas conservation act, the
State environmental policy act, and the public interest.

NEW SECTION

WAC 344-18-910 DESIGNATION OF RE-
SPONSIBLE OFFICIAL. (1) The responsible official
for any action taken by the committee or department in
connection with the implementation of chapter 78.52
RCW shall be the supervisor.

NEW SECTION

WAC 344-18-950 SEVERABILITY. If any provi-
sion of this chapter or its application to any person or
circumstance is held invalid, the remainder of this chap-
ter, or the application of the provision to other persons
or circumstances, shall not be affected.

WSR 85-03-017
EMERGENCY RULES
DEPARTMENT OF GAME

{(Game Commission)
[Order 257—Filed January 8, 1985]

Be it resolved by the Washington State Game Com-
mission, acting at Olympia, (conference call), that it
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does adopt the annexed rules relating to regulation
change for sport fishing on the Samish River system,
WAC 232-28-61406.

We, the Washington State Game Commission, find
that an emergency exists and that this order is necessary
for the preservation of the public health, safety, or gen-
eral welfare and that observance of the requirements of
notice and opportunity to present views on the proposed
action would be contrary to public interest. A statement
of the facts constituting the emergency is the wild steel-
head run is projected to be less than the established
spawning escapement objective. All further catches must
be limited to hatchery origin steelhead.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to RCW 77.12.040
and is intended to administratively implement that
statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State
Register Act (chapter 34.08 RCW) in the adoption of
these rules.

APPROVED AND ADOPTED December 20, 1984.

By Vern E. Ziegler
Chairman, Game Commission

NEW SECTION

WAC 232-28-61406 REGULATION CHANGE
FOR SPORT FISHING ON THE SAMISH RIVER
SYSTEM. Notwithstanding the provisions of WAC
232-28-614 on the Samish River system, only steelhead
with dorsal fins equal to or less than 2.0" in height, as
measured while extended, or with missing adipose or
ventral fins may be reduced to possession. It is unlawful
to possess a steelhead with a dorsal fin measuring great-
er than 2.0" in height or to possess a steelhead with a
freshly cut or mutilated fin effective January 8, 1985
through March 31, 1985.

WSR 85-03-018
ADOPTED RULES
OIL AND GAS
CONSERVATION COMMITTEE
[Order 6, Resolution No. 10—Filed January 8, 1985]

Be it resolved by the Oil and Gas Conservation Com-
mittee, acting at Olympia, Washington, that it does
adopt the annexed rules relating to the implementation,
administration and enforcement of the Oil and Gas
Conservation Laws, amending chapter 344—12 WAC.

This action is taken pursuant to Notice No. WSR 84—
22-041 filed with the code reviser on November 6, 1984,
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).
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This rule is promulgated pursuant to RCW 78.52.050
which directs that the Oil and Gas Conservation Com-
mittee has authority to implement the provisions of the
Oil and Gas Conservation Act, chapter 78.52 RCW.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW), and the State
Register Act (chapter 34.08 RCW) in the adoption of
these rules.

APPROVED AND ADOPTED December 20, 1984.

By Stephen M. Ringhoffer
Chairman

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-015 RULE MAKING. Notice of the
intent to and the adoption of rules and regulations and
their effective date shall be as provided in chapter 34.04
RCW, and RCW 78.52.050. An oral hearing shall be
held for proposed rules and regulations.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-030 HEARINGS—PLACE OF—
CONTINUANCES—ACTION ON. (1) Hearings shall
be held in Olympia, Washington unless otherwise order-
ed by the ((commtittee)) chairman. After notice of hear-
ing is once given, the hearing may be continued to
another day and from day to day and place to place by
order of the committee.

(2) Except as otherwise provided by law, upon receipt
of a proper request or application for hearing, the com-
mittee shall, if in its judgment a hearing is warranted
and justifiable, promptly call a hearing, and after such
hearing and with all convenient speed, and in any event
within twenty days after the conclusion of the hearing,
shall take action with regard to the subject matter
thereof.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-035
((HEAD)) AGENT. The ((
and—carth—rcsourccy)) department of natural resources((

ADMINISTRATIVE

shalt-be)) is the designated agent of the committee for
the purpose of carrying out the ((provistons—of-the)) Oil
and Gas Conservation Act. ((He)) It shall be charged
with the duty of administering and enforcing this act
((and—a'H—ml'crrcgtrl-atmns—a-nd—ordcrs—pmnnﬂgatcd—by
the—committee)) consistent with the policies adopted by
the committee. It shall administer and enforce the poli-
cies_adopted by the committee together with all rules
and orders adopted and delegated by the committee in-
cluding but not limited to issuing permits, enforcement
action, and other activity authorized under this chapter.
The ((

oit-and-gas—supervisor,with-theconcurrence-of-the
committee;)) department shall ((have-the-authorityand
itshatt-be-hisduty;to)) designate a ((deputy-or-deputies
and~to-employ—alt-personnetnecessaryto—carry-out-—the
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dersof-the-committee)) state oil and gas supervisor.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-040 DEFINITIONS. Unless ((the))
context otherwise requires, the words defined shall have
the ((foowimg)) meaning set forth in RCW 78.52.010
and in the following definitions when found in these rules
and regulations, to wit:

(1) "Barrel" ((shatt)) means 42 United States gallons
of oil at a temperature of 60 degrees Fahrenheit at at-
mospheric pressure.

(2) "Blowout" ((shalt)) means an uncontrolled sudden
or violent escape of oil, water, gas, or drilling fluid from
a well.

(3) "Blowout preventer" ((shalt)) means an effective
casinghead control equipped with special gates, rams,
and expansion type preventer which can be closed
around the drill pipe, or which completely closes the top
of the casing when the pipe is withdrawn.

(4) "Bottom-hole pressure” means the pressure in
pounds per square inch or bars at ((ornear-the-bottom))
the producing interval of an oil or gas well determined
by ((a)) means generally recognized as satisfactory by
the oil and gas industry.

(5) "Casing pressure" ((shait)) means the pressure
built up between the casing and tubing when the casing
and tubing are packed off at the top of the well, or the
pressure within the casing.

(6) "Casinghead gas" ((shalt)) means any gas or va-
por, or both gas and vapor, indigenous to an oil stratum
and produced from such stratum with oil.

(7) "Christmas tree" ((stalt)) means an assembly of
valves and fittings at the head of the casing of a well to

control the flow. Also spoken of as "well-head
connections.”
(8).((L€ommon—accmr?uhtion"—'sha-ﬁ—mcan—a—gco=

93)) "Condensate" ((shatt)) means the liquid hydro-
carbons recovered at the surface that result from con-
densation due to reduced pressure or temperature of
petroleum hydrocarbons existing in a gaseous phase in
the reservoir.

((ft@)%omrvaﬁm%shzﬂmmmrvfng,-prm
I ] .. ) ’ .. 58 . e

’ )

1) > ’

1)) (9) "Cubic foot of gas" ((shait)) means the
volume of gas contained in one cubic foot of space at a
standard pressure base and a standard temperature base.
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The standard pressure base shall be 14.73 pounds per
square inch absolute and the standard temperature base
shall be 60 degrees Fahrenheit. Conversions of values to
conform with standard conditions shall be made in ac-
cordance with Ideal Gas Laws, corrected for deviation
from Boyle's Gas Law when the pressure at the point of
measurement is in excess of 200 psi gauge.

(((+2))) (10) "Day" ((shat)) means a period of
twenty—four consecutive hours from 7:00 a.m. one day to
7:00 a.m. the following day.

((E]a) rlB l n ‘ " ] ]. l .
I l ‘ - . . ’ . i

8))) (11) "Gas allowable" ((shait)) means the
amount of natural gas authorized to be produced by or-
der of the committee.

((19))) (12) "Gas lift" ((shait)) means any method
of lifting liquid to the surface by injecting gas into the
wellbore from which production is obtained.

((€26))) (13) "Gas—oil ratio” ((stralt)) means the re-
lation of the gas in cubic feet to the production of oil in
barrels, measured concurrently for a limited period; i.c.
the number of cubic feet of gas as produced, divided by
the number of barrels of oil as produced.

« ; Y L.

.62” Gas repressuring ngll "'I”“ the m]::n:n‘c-i



WSR 85-03-018

£26))) (14) "Ground waters" means all waters that
exist beneath the land surface or beneath the bed of any
stream, lake or reservoir, or other body of surface water
within the boundaries of this state, whatever may be the
geological formation or structure in which such water
stands or flows, percolates, or otherwise moves (Regula-
tion of public ground waters, chapter 90.44 RCW).

(15) "Month and calendar month" ((shalt)) means
the period or interval of time from 7:00 a.m. on the first
day of any month of the calendar to 7:00 a.m. of the first
day of the next succeeding month of the calendar.

((€21)) (16) "Offset operator” ((shait)) means the
operator, owner, or lessee of land contiguous to or cor-
nering on land involved in oil and gas activities.

((ﬁﬁ—eﬂ—shﬂﬁ‘mmﬂdcvmmoﬂ—mdm" *

293)) (17) "Oil allowable” ((shalt)) means the
amount of oil authorized to be produced by order of the
committee.

((€36)—"Operator*—shalt-mean—anyperson—who,duly

t323)) (18) "Person" ((shatt)) means any natural per-
son, corporation, association, partnership, receiver, trus-
tee, executor, administrator, guardian, fiduciary, or
representative of any kind, and any governmental or po-
litical subdivision, or any agency thereof including any
local state or federal government agency.

((33)—"Poot*—shattmean—an—underground-reservotr

. o e ot :
or—both—Each—zone—of—=a—generat—structure—tor—field)

34)) (19) "Pressure maintenance” ((shalt)) means
the introduction of gas or fluid to maintain the pressure
of a reservoir.

({(£35))) (20) "Producer” ((shat)) means the owner or
operator of a well or wells capable of producing oil or
gas, or both.

((£363) (21) "Product” ((

}) has the mean-

ing set forth in RCW 78.52.010 (18). It includes but is
not limited to refined crude oil, crude tops, topped crude,

n
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processed crude petroleum, residue from crude petrole-
um, cracking stock, uncracked fuel oil, fuel oil, treated
crude oil, residuum, gas oil, casinghead gasoline, natural
gas gasoline, naptha, distillate, propane, butane, gaso-
line, kerosene, benzine, wash oil, waste oil, blended gas-
oline, lubricating oil, blends or mixtures of oil with one
or more liquid products or byproducts derived from oil
or gas, and blends or mixtures of two or more liquid
products or byproducts derived from oil or gas((;wheth=
m*hcrmabcvc—cnvmcratcd—or—not))

((31)) (22) "Purchaser” ((shait)) means any person
who acquires title to oil or gas by purchase from a pro-
ducer or other person.

((638))) (23) "Reasonable market demand" as to oil,
means the amount of oil reasonably needed for current
consumption and use, together with a reasonable amount
of oil for storage and working stock; and as to gas, the
term means the amount of gas of any type reasonably
needed to supply the current consumption and use of
such type of gas.

((€39))) (24) "Reservoir pressure” means the static or
stabilized pressure in pounds per square inch gauge ex-
isting at the face of the formation in one or more oil or
gas wells as determined by commonly accepted engi-
neering principles.

(25) "Separator” ((shatt)) means an accepted field
apparatus used in the industry for separating oil, gas,
water, etc., with efﬁciency as it is produced.

((¢46))) (26) "Shut in pressure” ((shait)) means the
((stabilized)) surface pressure noted at the well head ((a
reasonabte-time)) after the well is completely shut in.

((t4))) (27) "State" ((shralt)) means the state of
Washington.

((€42))) (28) "String" ((shalt)) means a continuous
length of connected sections of casing, liner, drill pipe, or
tubing run into the well, including all attached
equipment.

((t43)—"Supervisor'—shatt—mean—statc—ott—and—gas

supervisor:

t44y)) (29) "Surface water" ((shal)) means standing
or free flowing fresh water at or above the ground sur-
face, including springs, seeps, intermittent or perennial
streams or creeks, rivers, lakes, ponds or wetlands.

((45))) (30) "Tender" ((stralt)) means a permit or
certificate of clearance, approved and issued or regis-
tered under the authority of the committee, for the
transportation of oil, gas, or products.

((£46))) (31) "Transporter” ((shalt)) means and in-

clude any person engaged in the transportation of oil or
gas.

((E ?E "l’l ". . ]]. - - l. . -
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€48))) (32) "Underground source of drinking water
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)) de-
velopment unit in pool, deemed by the committee to be
an oil reservoir, shall be larger than 160 acres (65
hectares) nor shall the well be located closer than 500

feet (152 meters) to ((amy—boundary—tne—ofa—govern=
mentatquarter=quarter-sectionorgovernmentat-tot—cor=

;) the lease line nor closer than 1,000
feet (305 meters) to the nearest well drilling to or capa-
ble of producing from the same pool. ((INo—more—than

taws—of-the-statcof Washington:)) The committee shall

have the right to waive these limits in accordance with

(USDW)" means ground waters which contain fewer

RCW 78.52.210.

than 10,000 mg/L of total dissolved solids or which are
obtainable for beneficial uses.

(33) "Waters of the state” means all lakes, rivers,
ponds, streams, inland waters, ground waters, salt wa-
ters, and all other waters and water courses within the
_]UrlSdlCthI‘l of the state of Washington.

(34) "Well history" or "well record” ((shatt)) means
the chronological written record of all operations, in-
cluding formation tests, water shut—off tests, description
of water, oil, or gas encountered in drilling a well,
chemical composition and quantities of materials used in
the drilling or treating of a well, with such additional
information as to gas volumes, pressures, rate of fill-up,
water depths, caving strata, casing record, etc., as is
usually recorded in the normal procedure of drilling.

((493)) (35) "Well log" ((shalt)) means a systematic,
detailed, and correct record of formations encountered in
drilling a well, and shall include all electric, radioactiv-
ity, and other logs, if run.

((£50))) (36) "Wetlands" ((shalt)) means those areas
extending landward for two hundred feet (61 meters) in
all directions as measured on a horizontal plane from the
ordinary high-water mark; and all marshes, bogs,
swamps, floodways, river deltas and floodplains associat-
ed with or influenced by any stream, river, lake, or tidal
water, or combination thereof.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-045 ((WEEESPAECHNG)) DEVEL-
OPMENT UNITS. ((in—thc—abscncc—ofan-ordmhby)) As
determined by competent geological, geophysical, engi-
neering, or other scientific testimony, data, and evidence,
the committee ((setting—spacing)) shall fix development
units for the pool:

(1) No ((wettdritted{forotl-shatt-be-dritted—upon—any

{35]

(2) No ((weH)) development unit in a pool, deemed by
the committee to be a gas reservoir, shall be ((dritedfor
= _

gasoma-tract of fand-consistingof more Hm.' ”.E sut
‘a]:: :cn.tx]g]nc.us ]a“;s (EEF ]mta':s? .and h;:h TS '.mit
)) larger than 640 acres (261 hectare)
nor shall the well be ((dritked)) located closer than 1,000
feet (305 ‘meters) to ((anyboundary)) the lease line ((of
the—tractor)) nor closer than 2,000 feet (610 t (610 meters) to
the nearest well drilling to or capable of producing from

the sale pool. ((No—wet—shattbedritted—upon—any—such
160=acre—(65hectares)—tract—when—the—same—shattem=

brace—two—or—more—separateltyowned—tracts—or—where
. .
th:l'c arc slcpaxa.ltcliy oV '.lcld "'mm]s matt all part tlm:‘c_i

terests—shatt—have—been—pooled—cither—votuntarity—orm
accordance—with—thetawsof-the—stateof-Washington:))
The committee shall have the right to waive these limits
in accordance with RCW 78.52.210.

(3) If upon application, and after notice and hearing,
the committee shall find that a well drilled at the loca-
tion prescribed by any applicable rule of the committee
would not produce in paying quantities or that surface
conditions would substantially add to the burden or haz-
ard of such well, the committee may enter an order per-
mitting the well to be drilled at a location on_which the
applicant prima facie owns an ownership or contractual
right to drill, other than that prescribed and shall in-
clude in such order suitable provisions to prevent the
production from that well of more than its just and eq-
uitable share of the oil and gas in the pool. Application
for an exception shall set forth the names of the lessees
or owners of contiguous or cornering properties and shall
be accompanied by a plat or sketch map drawn to the
scale of not smaller than one inch equalling 2,000 feet
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(610 meters) or as otherwise required, accurately show-
ing to scale the property for which the exception is
sought and accurately showing to scale all other com-
pleted and drilling wells on this property and accurately
showing to scale all contiguous or cornering surrounding
properties and wells. The application shall be verified by
some person acquainted with the facts, stating that all
facts therein stated are within the knowledge of the affi-
ant and are true, and that the accompanying plat is ac-
curately drawn to scale and correctly reflects pertinent
and required data. Upon the filing of such application,
the committee shall give notice of such filing by certified
mail to all lessees ((or)) and owners of lands towards
whom the well is being moved, if closer to the proposed
well than offset distances set forth in subsections (1) and
(2) of this section.

(4) In filing a Form-1 (((Notieeof-mtentton)) Appli-
cation to drill, redrill, or deepen), the surface distance
must be shown between the proposed location and other
wells within a radius of 1,000 feet (305 meters) for oil
tests, and 3,000 feet (914 meters) for gas tests.

(5) When a well completion report, Form-2, has been
submitted to the department, and such well is not in-
tended to be plugged or abandoned the department shall
determine if a discovery has been made. The department
shall forward its determination to the committee. If the
department or the committee has determined a discovery
has occurred the committee shall hold a hearing pursu-
ant to RCW 78.52.205.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-050 APPLICATION TO DRILL,
REDRILL, OR DEEPEN (FORM-1). (1) A person
desiring to drill, redrill, or deepen a well in search of oil
or gas shall for each such well:

(a) ((Notify)) Apply to the supervisor of such intent
on Form-1 (((—Nohtc—of—mtcnmn—to—drrﬁ—rcdnﬂ—vr
decpem)));

(b) Submit a completed environmental checklist;

(c) Provide information on drill site layout, blowout
prevention equipment details, mud program, casing and
cementing program, and mud pit details;

(d) Designate location and source of water supply;

(e) Indicate topographic features of well site including
drainage patterns, and any associated surface waters and
wetlands;

(f) Provide a narrative statement describing the pro-
posed measures to be taken for protection of the envi-
ronment, including, but not limited to, the prevention or
control of:

(i) Fires;

(i1) Soil erosion;

(iii) Pollution of surface and ground waters;

(iv) Damage to fish and wildlife or other natural
resources;

(v) Air and noise pollution; and

(vi) Hazards to public health and safety;

(g) Provide such other pertinent information or data
which the supervisor may require to support the applica-
tion for the development of oil and gas resources and the
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protection of the environment including site reclamation
procedures;

(h) Designate methods and site for disposal of waste
materials((;)) and drilling muds that contain heavy met-
als or are considered hazardous waste;

(i) Notify the surface landowner, the landowners ten-
ant, or other surface users in writing with a copy to the
supervisor;

(j) Shall pay a fee ((ofone-hundred—doHarsforeach
such—permit)), which is not refundable, in the following
amounts for each application:

(i) For each well the estimated depth of which is three
thousand five hundred feet or less, two hundred fifty
dollars;

(ii) From three thousand five hundred one feet to sev-
en thousand feet, five hundred dollars;

(iii) From seven thousand one feet to twelve thousand
feet, seven hundred fifty dollars; and

(iv) From twelve thousand one feet and deeper, one
thousand dollars.

The fee shall accompany the application and be in
cash or check, drawn upon or issued by a Washington
state qualified public depository payable to state trea-
surer, state of Washington. Upon receipt of the applica-
tion, the fee, and other specified information, the
supervisor may issue to such person a permit to drill, af-
ter completion of an inspection of the proposed drill site,
unless the drilling of the well is contrary to law, or to a
rule, regulation, or order of the committee. The drilling
of the well is prohibited until a permit to drill is ob-
tained in accordance with the provisions of this section.
If the permit is disaliowed, the supervisor will immedi-
ately notify the person in writing the reasons therefor.
The permit will be on such form containing such condi-
tions as the committee may prescribe.

(2) An operator shall be required to obtain a permit
to deepen a well. ((A-feeof-onc—hundred—dottars)) The
fee, which is based on the estimated depth of the well as
per subsection (1)(j) of this section, is required for the
permit to deepen a well previously drilled under permit.
No permit is required for workover so long as the well
remains completed in the same pool, provided the casing
above the fresh-water shut—off depth is not to be dis-
turbed or altered by the redrilling, conditioning, or test-
ing to be performed.

(3) A permit, for which a fee of one hundred dollars is
required, shall be obtained for a relatively shallow well
or wells (less than 2,000 feet) (610 meters) not drilled in
search of oil and gas but solely to obtain subsurface
geological data: PROVIDED, That holes drilled for the
purpose of obtaining information about or sampling of
the offshore beds of ocean waters shall be governed by
((resotuttom—3—tsee)) chapter 344-16 and 173-15
WAC(()—of-the—ott-and—gas—conscrvation—committee)).
Applications for a permit for a shallow well or wells
shall comply with the provisions of subsection (1) of this
section.

(4) A blanket permit, for which a fee of one hundred
dollars is required, shall be obtained for the shot holes
necessary to conduct a seismic geophysical investigation
of structure and stratigraphy. The application for such
blanket permit shall contain information on the general
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location of the investigative work, the approximate num-
ber and depth of shot holes, an environmental checklist,
the type and quantity of explosives to be used, and such
other information as the supervisor may require.

(5) A copy of each application received shall be
transmitted by the supervisor within ten days to the de-
partment of ecology, department of social and heaith
services, and general purpose local governments of the
jurisdiction in which the proposed activity would occur
or in the case of a city or a town a well proposed within
a three mile radius of its municipal boundaries and other
affected agencies as deemed necessary by the supervisor.

(6) A person shall not be issued a permit unless that
person holds an ownership or contractual right to locate
and operate a drilling operation upon the proposed drill-
ing site.

(7) Designated representatives of general purpose lo-
cal governments are requested to inform the supervisor
in writing within ten working days of those local govern-
ment zoning ordinances, permit requirements, or other
factors, if any, which may apply to a well proposed to be
drilled, redrilled, or deepened.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-060 BOND TO BE FURNISHED.
(1) The supervisor, except as hereinafter provided, shall
require from the owner before a permit for drilling, re-
drilling, or deepening will be issued a good and sufficient
bond in the sum of not less than $50,000.00 for each
well payable to the state of Washington, conditioned on
compliance with chapter 78.52 RCW, permit conditions,
the rules and regulations and orders of the committee.
Said bond shall remain in force and effect until the
plugging of said well is approved by the supervisor and
all laws, permit conditions, rules and regulations and or-
ders have been complied with. It is provided, however,
that any owner in licu of such bond may file with the
supervisor a good and sufficient blanket bond in the
principal sum of not less than $250,000.00 covering all
wells drilling or to be drilled.

(2) Bond or bonds herein required shall be executed
by the owner as principal and by a surety company ac-
ceptable to the DNR and authorized to do business in
the state of Washington as surety. Should the surety on
such bond fail or refuse to require compliance with the
conditions of the bond to the satisfaction of the supervi-
sor, such surety shall be liable to the state of
Washington in such a sum, within the limits of the sum
stated on the face of the bond, as will indemnify the
state of Washington for the cost of requiring compliance
with the conditions of the bond.

(3) In lieu of the bond required by this section the
owner may file with the committee a cash deposit, or an
assignment of a savings account or of a certificate of de-
posit in a Washington bank on an assignment form pre-
scribed by the committee. In the event a certificate of
deposit is provided in lieu of a bond the owner shall
guarantee payment of principal in the event penalties are
assessed for early redemption of the certificate.
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(4) The amount of the bond to be furnished for per-
mits required under WAC 344-12-050(3) shall be
$20,000.00.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-070 WELL HISTORY OR
RECORD AND WELL LOG (FORM-=-2). (1) During
the drilling, redrilling, or deepening of any well, except
seismic, that penetrates into the bedrock below the un-
consolidated surficial cover, the owner, operator, con-
tractor, driller, or other person responsible for the
conduct of the drilling operations shall keep at the well,
or at his headquarters in the state, or otherwise conve-
niently available to the supervisor, a detailed and accu-
rate record of the drilling operations and a log of the
strata drilled, reduced to writing from day to day, which
shall be accessible to the committee and its agents at all
reasonable times. A copy of the well history or record
and a copy of the well log shall be furnished to the su-
pervisor upon Form-2, prescribed by the committee,
within thirty days after the completion or abandonment
of the well. The well history or record shall describe the
progress of drilling, the water, oil, or gas encountered,
and such additional information as to gas volumes, pres-
sures, rate of fill-up, water depths, caving strata, casing
record, shooting, perforating, chemical treatment, gener-
al chemical composition, and volumes used of drilling
mud, description and results of water—shut—ofl tests,
casing tests, drill-pipe packer tests, and other tests, as
are usually recorded in the normal procedure of drilling.
The well log shall progressively describe the strata and
formations encountered. In the drilling of exploratory
wells, a ditch sample shall be collected at ten—foot inter-
vals for the state and furnished to the supervisor within
six months after completion of the well as a dry hole or
as a producing well. In the drilling of wells within devel-
opment units, a _ditch sample shall be collected as di-
rected by the supervisor and furnished to the supervisor
after completion of the well as a dry hole or as a pro-
ducing well. Any electrical or radioactivity logging or
surveying of the well shall also be recorded and a copy
furnished the supervisor within six months after comple-
tion. A detailed description of lithology shall be fur-
nished to the supervisor within thirty days after
completion or abandonment of any exploratory or wild-
cat well.

(2) All well histories, and records, well logs, ditch
samples, results of directional surveys, and other reports
submitted under this rule shall be kept confidential by
the committee for a period of one year from date of fil-
ing if the well is a "wildcat" or "exploratory well" and if
the operator so requests. (See RCW 78.52.260.)

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-080 SEALING OFF STRATA. (1)
All ((fresh—waters)) underground sources of drinking
water of present or potential future use for domestic,
municipal, commercial, stock, or agricultural purposes
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shall be confined to their respective strata and shall be
adequately protected.

(2) All oil, gas, and ((water—strata)) underground
sources of drinking water above and below the producing
horizon shall be sealed or separated in order to prevent
their contents from passing into another stratum.

AMENDATORY SECTION (Amending Order 3, Res-
.olution No. 7, filed 6/1/82)

WAC 344-12-087 WELL CASING—CEMENT-
ING. (1) The owner shall case and cement all wells with
a sufficient number of strings of casing in a manner nec-
essary to:

(a) Prevent release of fluids from any stratum through
the ((wettbore)) wellbore (directly or indirectly) into
any waters of the state;

(b) Prevent commingling between separate hydrocar-
bon-bearing strata ((
commnghng))) and intermingling between hydrocarbon

and ((water=bearing—strata)) underground sources of
drinking water, and between separate water—bearing

strata;

(c) Prevent contamination of potential fresh water
strata, gas, or oil zones;

(d) Support unconsolidated sediments; and

(e) Otherwise provide a means of control of the for-
mation pressures and fluids.

The owner shall install casing of sufficient strength
and size to provide optimum well control while drilling
and to assure safe operations for the life of the well.

(2) Conductor casing. Conductor casing shall be set
before drilling into shallow formations known to contain
oil or gas, if unknown, upon encountering such
formation.

(3) Surface casing. Surface casing holes shall be
logged with an induction electric log, or equivalent, prior
to running surface casing.

(4) Cementing of casing. Conductor and surface cas-
ing strings shall be cemented with sufficient cement to
fill the annular space from the shoe to surface. Produc-
tion casing shall be cemented in a manner necessary to
exclude, isolate, or segregate overlying formation fluids
from the oil or gas zone and to prevent the movement of
fluids into potential ((freshwater—zones)) underground
source of drinking water.

A temperature or cement bond log may be required
by the supervisor if an unsatisfactory cementing job is
indicated.

(5) Pressure testing. Prior to drilling out the casing
shoe after cementing, all casing strings set to a depth of
500 feet (152 meters) or less except for conductor cas-
ing, shall be pressure tested to a minimum pressure of
500 psi (35 bars). Casing strings set to a depth of 500
feet (152 meters) or greater shall be pressure tested to a
minimum pressure of 1,000 psi (69 bars) or 0.2 psi/ft
(0.045 bars/meter) whichever is greater. Such test shall
not exceed the rated working pressure of the casing or
the blowout preventer stack assembly, whichever is less.

Unless otherwise provided by specific order of the su-
pervisor for a particular well or wells or for a particular
pool or parts thereof, cemented casing string shall stand
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under pressure until the cement has reached a compres-
sive strength of 300 pounds per square inch (21 bars):
PROVIDED, HOWEVER, That no further operation
shall be commenced until the cement has been in place
for at least eight hours. The term "under pressure” as
used herein shall be complied with if one float valve is
used or if pressure is otherwise held.

All casing pressure tests shall be recorded in the
driller's log.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-098 DRILLING FLUID. The prop-
erties, use, and testing of drilling fluids and the conduct
of related drilling procedures shall be such as are neces-
sary to prevent the blowout of any well. Sufficient drill-
ing fluid materials to insure well control shall be
maintained in the field area readily accessible for use at
all times.

(1) Drilling fluid control. Before pulling drill pipe, the
drilling fluid shall be properly conditioned or displaced.
The hole shall be kept reasonably full at all times. Prop-
er techniques shall be utilized when necessary to main-
tain mud characteristics for well control and hole
conditioning. The conditions herein shall not apply when
drilling with air or aerated fluids.

(2) Drilling fluid testing. Mud testing and treatment
consistent with good operating practice shall be per-
formed daily or more frequently as conditions warrant.
The following drilling fluid system monitoring or record-
ing devices shall be installed and operated continuously
during drilling operations, with mud, occurring below
the shoe of the conductor casing:

(a) High-low level mud pit indicator including a visu-
al and audio—warning device, if applicable.

(b) A hydrogen sulfide indicator and alarm shall be
installed in areas suspected or known by the supervisor
to contain hydrogen sulfide gas which may reach levels
considered to be dangerous to the health and safety of
personnel in the area.

((Nc—cxccptmnrto—thcsc—rcqmrcnmts-wﬂ{—bc-aihwcd

)
(c) Degassers shall be required if applicable, and be-

low 7,500 feet (2286 meters) or in areas of known high
pressure desilters and desanders if required for solids
control.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-112 AGENTS TO HAVE ACCESS
TO ALL WELLS, WELL RECORDS, WITNESS
TESTS OR WELL PRODUCTION. All operators of
oil and gas exploratory and producing wells are required
to permit the agents of the supervisor and the committee
to witness all tests that may be required by the supervi-
sor on any and all wells. The agents of the supervisor
shall have access to all well records, and shall be per-
mitted to come upon any lease or property to inspect any
and all wells and to witness gauging of production
therefrom at all times. All such information, at the mo-
ment obtained, shall be presumed to have been required,
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filed, and requested to be kept confidential within the
meaning of RCW 78.52.260, and shall by all such per-
sons so obtaining such information, be reported only to
the supervisor and the committee, and shall be kept con-
fidential in the same manner as provided in RCW 78-
.52.260 and WAC 344-12-070(2).

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-125 NOTICE OF INTENTION TO
ABANDON AND PLUG (FORM-3). (1) The owner
or operator shall not permit any well drilled for oil, gas,
salt-water disposal, injection or any other purpose in
connection with the exploration or production of oil and
gas, to remain unplugged, except as otherwise provided
in WAC 344-12-140, after such well is no longer to be
used for the purpose for which it was drilled or
converted.

(2) Before any work is commenced to abandon any
well drilled for oil or gas, including any well drilled be-
low the ((fresh=water—tevet)) underground source of
drinking water, the owner or operator thereof shall, prior
to beginning operations of plugging the well, give notice
to the supervisor or his representative of his intention to
abandon such well, such notice shall be written, on
Form-3 (Notice of intention to abandon and plug well),
except that it shall be permissible to give oral notice fol-
lowed within 24 hours by written confirmation on Form-
3. Upon receipt of such notice, the supervisor or his duly
authorized representative may elect to be present at the
time indicated in such notice, to witness the plugging of
the well.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-131 PROCEDURE FOR PLUG-
GING. Each abandoned well drilled for the discovery of
oil or gas or for any other purpose related to the explo-
ration including seismic and core holes or production of
oil and gas shall be plugged by or on behalf of the own-
er, operator, or producer who is in charge of the well or
wells and responsible therefor. In general, cement plugs
will be placed across specified intervals to protect oil and
gas zones, to prevent degradation of potentially usable
waters, and to protect surface conditions. Subject to ap-
proval of the supervisor, cement may be mixed with or
replaced by other substances with adequate physical
properties. The owner shall submit the proposed method
and procedure for plugging to the supervisor on Form-3
(Notice of intention to abandon and plug well). Unless
otherwise approved by the supervisor the method and
procedure shall be as follows:

(1) Hole fluid. Drilling fluid having the proper weight
and consistency to prevent movement of other fluids into
the ((wettbore)) wellbore shall be placed in all intervals
not plugged with cement, and shall be surface poured
into all open annuli where required.

(2) Plugging by bailer. Placing of a cement plug by
bailer shall not be permitted at a depth greater than
3,000 feet (914 meters). Water is the only permissible
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hole fluid in which a cement plug shall be placed by
bailer.

(3) Surface pours. A surface cement—pour shall be
permitted in an empty hole with a diameter of not less
than 5 inches (12.7 centimeters). Depth limitations shall
be determined on an individual well basis by the
SUpeErvisor.

(4) Blowout prevention equipment. Blowout preven-
tion equipment may be required during plugging and
abandonment operations. Any blowout prevention equip-
ment and inspection requirements deemed necessary by
the supervisor shall appear on the approval issued by the
supervisor.

(5) Junk in hole. Diligent effort shall be made to re-
cover junk when such junk may prevent proper aban-
donment either in open hole or inside casing. In the
event that junk cannot be removed from the hole and
freshwater—saltwater contacts or oil or gas zones pene-
trated below cannot therefore be properly abandoned,
cement shall be down—squeezed through or past the junk
or a 100—foot (30-meter) cement plug shall be placed on
top of the junk.

(6) A cement plug not less than 25 feet (7.6 meters)
shall be placed in the hole and all annuli at the surface.
All well casing shall be cut off at least 5 feet (1.5 me-
ters) below the surface of the ground.

(7) Open hole.

(a) A cement plug shall be placed to extend from the
total depth or at least 100 feet (30 meters) below the
bottom of each oil or gas zone, whichever is less, to at
least 100 feet (30 meters) above the top of each zone.

(b) A minimum 200-foot (61-meter) cement plug
shall be placed across all ((freshwater=saltwater)) un-
derground source of drinking water-saltwater interfaces.

(c) An interface plug may be placed wholly within a
thick shale if such shale separates the freshwater sands
from the brackish or saltwater sands.

(d) The hole may be filled between plugs up to the
base of the surface string, if this reaches below the
freshwater zone, with approved heavy mud.

(8) Cased hole.

(a) All perforations shall be plugged with cement, and
the plug shall extend 100 feet (30 meters) above the top
of a landed liner, the uppermost perforations, the casing
cementing point, or water shut-ofl holes, whichever is
highest.

(b) If there is cement behind the casing across the
((freshwater=saitwater)) underground source of drinking
water—saltwater interface, a 100—foot (30-meter) ce-
ment plug shall be placed inside the casing across the
interface.

(c) If the top of the cement behind the casing is below
the top of the highest saltwater sands, squeeze—cement-
ing shall be required through perforations to protect the
((freshwater—zones)) underground source of drinking
water. In addition, a 100—foot (30-meter) cement plug
shall be placed inside the casing across the ((freshwater=
sattwater)) underground source of drinking water—salt-
water interface. Notwithstanding other provisions of this
section, the supervisor may approve a cavity shot fol-
lowed by cementing operations at the base of the
((freshwater)) underground source of drinking water
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sands. The cavity shall be filled with cement and capped
with a cement plug extending 100 feet (30 meters) above
the cavity shot.

(9) Special requirements.

(a) Where geologic or ((groundwater)) ground water
conditions dictate, special plugging procedures shall be
required to prevent contamination of potentially usable
waters by downward percolation of poor quality waters,
and to separate water zones of varying quality, or vary-
ing hydrostatic pressure, and to isolate dry permeable
strata that are brought into hydraulic continuity with
((groundwater)) ground water aquifers.

(b) The supervisor may set forth other plugging and
abandonment requirements or may establish field rules
for the plugging and abandonment of wells. Such cases
include, but are limited to:

(1) The plugging of a high—pressure saltwater zone.

(it) Perforating and squeeze—cementing previously
uncemented casing within and above a hydrocarbon
zone.

(10) In all holes open below the casing shoe, a cement
plug shall extend from at least 50 feet (15 meters) below
to at least 50 feet (15 meters) above the shoe of any ce-
mented casing. If the hole cannot be cleaned out to 50
feet (15 meters) below the shoe, a 100-foot (30-meter)
cement plug shall be placed as deep as possible.

(11) A steel plate at least one—quarter inch (0.64 cen-
timeter) thick shall be welded to the top of the surface
string of casing. The steel plate shall bear the drilling
permit number and date of abandonment.

(12) Within thirty days after plugging of any well, the
owner, operator, or producer responsible therefor who
plugged or caused to be plugged the well shall file with
the supervisor an affidavit on Form—4 (report on results
of plugging well) setting forth in detail the method used
in plugging the well.

(13) Inspection of plugging and abandonment opera-
tions. All plugging and abandonment operations shall be
witnessed and approved as deemed necessary by the
supervisor.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-140 WELLS USED FOR ((FRESH
WATER)) UNDERGROUND SOURCE OF DRINK-
ING WATER. When the well to be plugged may safely
be used as ((a—fresh—water)) an underground source of
drinking water well and such utilization is desired by the
landowner and is authorized by the operator, the cement
plug normally required at the top of the surface casing
may be waived, and the well need not be filled above the
required sealing plug set below ((fresh—water)) under-
ground source of drinking water: PROVIDED, That
written authority for such conversion is supplied by the
landowner and authorization is obtained by the land-
owner from the state department of ecology and filed
with the supervisor. Approval by the supervisor of the
plugging accomplished or notice from the department of
ecology of approval of the landowner's authorization as
provided herein shall relieve the operator of further re-
sponsibility under the Oil and Gas Conservation Act and
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the supervisor shall release the bond once a water well
has been satisfactorily completed.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-205 TUBING. Each flowing well
shall be produced through tubing and shall be equipped
with a master valve; however, a ((duat)) multiple com-
pletion is permissible when the production from each
zone is kept separate.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-230 NOTIFICATION OF FIRE,
BREAKS, LEAKS, OR BLOWOUTS. All persons con-
trolling or operating any oil and gas wells, or receiving
tanks, storage tanks, or receiving and storage receptacles
into which crude oil is produced, received, or stored,
shall make all reasonable efforts to immediately notify
the supervisor by telephone followed by a letter giving
full details concerning all fires which occur at such oil or
gas wells or tanks or receptacles on their property, and
all such persons shall make all reasonable efforts to im-
mediately report all tanks or receptacles struck by light-
ning and any other fire which destroys oil or gas, and
shall make all reasonable efforts to immediately report
any breaks, blowouts, or leaks in or from tanks or re-
ceptacles and gathering pipe lines from which oil or gas
is escaping or has escaped. In all such reports of fires,
breaks, leaks, or escapes, or other accidents of this na-
ture, the location of the well, tank receptacle, or line
break shall be given by section, township, range, and
property so that the exact location thereof can be readily
located on the ground. Such report shall likewise specify
what steps have been taken or are in progress to remedy
the situation reported and shall detail the quantity of oil
or gas lost, destroyed, or permitted to escape. In case
any tank or receptacle is permitted to run over, the es-
cape thus occurring shall be reported as in the case of a
leak. The report hereby required as to oil losses shall be
necessary only in case such oil loss exceeds ten barrels in
the aggregate. Compliance with this section does not re-
lieve such persons from taking appropriate action and
reporting oil or chemical spills or leaks as required by
chapter 90.48 RCW and other applicable state and fed-
eral laws.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-235 PRODUCING FROM DIF-
FERENT STRATA THROUGH THE SAME CAS-
ING STRING. No well shall be permitted to produce
either oil or gas from different strata through the same
string of casing without first receiving written permission

from the ((supervisor)) committee.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-245 DETERMINING AND NAM-
ING POOLS. Wells shall be classified as to the pool
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from which they produce, and pools shall be determined
by the committee and named by the supervisor: PRO-
VIDED, That in the event any person is dissatisfied with
any such classification or_determination, an application
may be made to the committee for such ((classtfication))
reclassification or determination as the applicant deems
proper, and the committee will hear and determine the
same.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-260 ((INFECHON—OFTFEEHDS
INFO—GEOLOGTEAL TORMATIONS)) DISPOS-
ING OF UNWANTED FLUIDS ENCOUNTERED
IN OIL AND GAS DRILLING AND PRODUC-
TION. Prior to ((approvatfor—injectron)) disposing of
unwanted fluids the operator shall identify geological
formations to be used, maximum bottom hole pressure in
pounds per square inch or bars and maximum rate of
injection in barrels of liquid per day or cubic feet of gas
per day, detailed identification of materials to be inject-
ed, including additives, filters, if any, the entire casing
and cementing record of the wells to be used for injec-
tion, packers, and any special downhole equipment, cer-
tification that the mechanical integrity of the well has
been tested, and facilities or systems to protect the in-
tegrity of geological target formation or to prevent frac-

turing of the confining strata. ((Injectton—proposats—are
I b . ] s 1 "

erattaws:)) Prior to injection, the operator shall notify
the supervisor. On acceptance of a completed permit ap-
plication by the supervisor, the Washington department
of ecology shall review, evaluate, and act upon the ap-
plication in accordance with the rules of WAC 173-
218-060. The applicant shall have approval to operate
when the Washington department of ecology has ap-
proved the permit.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-262 UNDERGROUND INJEC-
TION CONTROL. Injection of any fluids to enhance
((secondary)) recovery of oil or gas or for storage of lig-
uid hydrocarbons is prohibited until such time as an ap-
plication is made to do so. At that time the oil and gas
conservation committee will promulgate rules and regu-
lations that will conform with the underground injection
control (UIC) ((regutations)) program, chapter 173-218
WAC, which implement portions of the Safe Drinking
Water Act (Public Law ((93=253)) 93-523 as amended
by Public Law ((95=196)) 96-502).

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-265 GAS WELL OPEN FLOW
POTENTIAL TEST. Initial potential tests may be re-
ported on forms furnished by the supervisor using the
"one-point" method with a 45 degree slope for the plot.
After a market is obtained and a pipe line is connected
to the well, upon request of the supervisor, an operator
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shall make a "four—point" potential test and report on
forms furnished by the supervisor. To establish compa-
rable open flow capacity the "four—point" back pressure
flows shall be taken in sequence from low to high flow.
In the event the supervisor approves an alternate method
of testing, all wells producing from a ((commron—source
of suppty)) pool shall be tested in a uniform and compa-
rable manner. In a like manner all natural gas wells
hereafter completed shall be tested and the potential test
reported. Where it has been determined that a natural
gas well in any pool has a potential of 400,000 cubic feet
per day or less, further potential tests shall not be re-
quired provided the operator periodically reports the
shut—in pressure of the well.

AMENDATORY SECTION (Amending Order 3, Res-
olution No. 7, filed 6/1/82)

WAC 344-12-275 GAS TO BE METERED. (1)
Meters. All gas when produced or sold shall be metered
with an approved meter of sufficient capacity, provided
that gas may be metered from a lease or unitized prop-
erty as a whole if it is shown that ratable taking can be

maintained((- PROVBEDThat-metersshattmot-be-—re-

(2) Meter charts and records. Purchasers shall keep,
in a permanent file, for a period of at least two years,
meter charts and records on gas purchased, and such in-
formation shall be made available to the supervisor.

(3) Bypasses. Bypasses shall not be connected around
meters in such manner as to permit the improper taking
of gas.

WSR 85-03-019
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed January 8, 1985]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Labor
and Industries intends to adopt, amend, or repeal rules
concerning procedures for the deregistration of regis-
tered vocational rehabilitation counselors or firms who
provide vocational rehabilitation services to industrially
injured workers;

that the agency will at 9:00 a.m., Friday, March 1,
1985, in the Auditorium, Department of Social and
Health Services, Building OB II, Olympia, Washington,
conduct a public hearing on the proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on March 15, 1985.

The authority under which these rules are proposed is
RCW 51.04.020(4), 51.04.030 and 51.41.090.

The specific statute these rules are intended to imple-
ment is chapter 51.41 RCW.,

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before February 25, 1985.
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Dated: January 8, 1985
By: Sam Kinville

Director
STATEMENT OF PURPOSE

The proposals for rule changes which follow amend
portions of chapter 296-18 WAC. This title pertains to
the delivery of vocational rehabilitation service to quali-
fied industrially injured workers.

The Purpose of These Proposed Rules: To delete the
provision for immediate deregistration of vocational re-
habilitation counselors or firms without due process; es-
tablish and identify categories of violations in order of
seriousness; establish fact finding hearing to determine if
violations exist and, if so, the degree of seriousness; es-
tablish probation as an alternative to deregistration; and
establish an appeal process pursuant to the Administra-
tive Procedure Act for persons or firms that have been
deregistered.

Statutory Authority: RCW 51.04.020(4), 51.04.030
and 51.41.090.

In Summary, the Following Changes are Accom-
plished by the Proposed Rules: Capability for the dere-
gistration of vocational rehabilitation counselors or firms
is retained; categories of violations by degree of serious-
ness are established; notice to violators and fact finding
hearings are established; and appeal pursuant to the
Administrative Procedure Act is established.

The Agency Personnel Responsible for Drafting:
Richard A. Slunaker, Assistant Director for Industrial
Insurance, 753-6308; Dean F. Matthews, Rehabilitation
Consultant, 753-0418; Christine Russell Volo, Acting
Rehabilitation Review Administrator, 753-0556; Imple-
mentation and Enforcement: Richard A. Slunaker, As-
sistant Director for Industrial Insurance, 753-6308;
Christine Russell Volo, Acting Rehabilitation Review
Administrator, 753—0556; and other industrial insurance
personnel.

These rule changes are proposed by the Department
of Labor and Industries, an agency of the state of
Washington.

The proposing agency has no comments regarding
statutory language, implementation, enforcement or fis-
cal matters beyond those appearing above in this
statement.

These rules are not necessitated by any federal law or
federal or state court action.

Small Business Economic Impact Statement: This
statement pertains to revisions to chapter 296-18 WAC,
proposed by the Department of Labor and Industries to
become effective March 15, 1985, and is prepared to
conform with section 3(2) and section 4 of the Regula-
tory Fairness Act (chapter 6, Laws of 1982).

Existing Rules: Chapter 296—18 WAC presently per-
mits the department to deregister vocational rehabilita-
tion counselors or private firms without due process in
some circumstances.

Treatment of Small Business Under Existing Rules:
Chapter 296-18 WAC presently permits the depart-
ment, through its Office of Rehabilitation Review, to
immediately deregister (remove from the approved list)
individual vocational rehabilitation counselors or firms
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without prior notice. Immediate deregistration may oc-
cur by violation of one or more circumstances set forth
in existing rules. The action is accomplished by an order
entered by the department. No provision for appeal of
immediate deregistration is made in current rules. Pri-
vate vocational counselors and/or firms could be re-
moved from ability to practice by unilateral action of the
department. In the event that deregistration is brought
about as a result of a performance audit for cause or on
the department's own motion, a notice of intent to dere-
gister is issued. A petition for reconsideration may be
filed with the supervisor of industrial insurance. Review
of the facts and findings is done internally within the
Industrial Insurance Division. Appeal is allowed to the
Board of Industrial Insurance Appeals.

» Effect of Proposed Revisions: Violations are classified
as general, serious or critical by the Office of Rehabili-
tation Review after investigation based on a fact finding
hearing or performance evaluation. For general viola-
tions, the counselor or firm is first given a notice of vio-
lation with opportunity for correction by the party(s).
Failure or refusal to correct may lead to probation or
deregistration. A serious violation shall result in a notice
of deregistration which shall include a notice of the right
to appeal. A critical violation must include a finding that
the public health, safety or welfare imperatively requires
immediate action, shall result in immediate deregistra-
tion and includes the right to appeal. All appeals are
made to the director of the department pursuant to the
Administrative Procedure Act, chapter 34.04 RCW.
Through these revisions small businesses are removed
from the effect of unilateral action by the department
and are assured of due process.

AMENDATORY SECTION (Amending Order
11/30/82)

WAC 296-18-040 DEFINITIONS. (1) "Firm" means any entity
registered by the office of rehabilitation review, whether sole propri-
etorship, partnership, or corporation.

(2) A "qualified injured worker” means an employee who because of
the effects of work-related injury or disease, whether or not combined
with the effects of a prior industrial injury or disability:

(a) Is permanently precluded or likely to be precluded from engag-
ing in the usual occupation or position in which the worker was en-
gaged at the time of injury; and

{b) Can reasonably be expected to benefit from rehabilitation ser-
vices which would significantly reduce or eliminate the decrease in the
worker's employability.

(3) "Vocational rehabilitation services" means services that are re-
quired to determine an employee's eligibility as a qualified injured
worker, and services that are designed to return an individual to suit-
able gainful employment. The services may include, but not be limited
to medical evaluation and physical rehabilitation provided by qualified
health care providers; and vocational evaluation counseling, job analy-
sis, job modification, on—the—job training or short—term training pro-
grams with job placement services provided pursuant to this chapter.

(4) "Suitable gainful employment” means employment pursuant to
the priorities established in WAC 296-18-180 which offers an oppor-
tunity to restore the injured worker as soon as possible to employment.
Consideration shall be given to the worker's residual skills, aptitudes
and interests, physical and mental capabilities, and earnings at the
time of injury.

(5) "Vocational rehabilitation plan” means a written document
completed by a registered vocational rehabilitation counselor (in coop-
eration with the qualified injured worker and employer) that either:

(a) Describe in detail those vocational rehabilitation services recom-
mended to return the injured worker to suitable gainful employment;
or

8240, filed
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(b) Describe in detail why vocational rehabilitation services are not
necessary to return the injured worker to suitable gainful employment.

(6) "Return to work summary report” means a document required
by WAC 296-18-140 prescribed by the department, and completed by
a self-insurer, that describes those vocational rehabilitation services
necessary to return the claimant to employment consistent with priori-
ty (a), (b), or (c) of WAC 296-18-180.

(7) "Performance Evaluation” means a_review of an individual or
firm registered with the office of rehabilitation review which review
(shall/may) include a determination of the adequacy of facilities, ap-
propriateness and effectiveness of services provided, accuracy of re-
cords and accuracy of billing for services.

(8) General Violation — A violation of chapter 51.41. RCW or these
rules, such as, but not limited to reporting irregularities, or other vio-
lations which do not have a major impact on the vocational services
provided the injured worker.

(9) Serious Violation ~ A violation of chapter 51.41 RCW or these
rules, or a series of general violations when considered in total, which
impacts the delivery of vocational services provided the injured worker
or, a failure to timely correct a notice of violation pursuant to WAC
296-18-350(1)(b)(iii) or failure to correct violations during a proba-
tionary period pursuant to WAC 296-18-350(3).

(10) Critical Violation — A violation of chapter 51.41 RCW or these
rules, so severe as to pose an immediate threat to the health, safety or
welfare of injured workers or the public.

(11) "Fact Finding Hearing" means an informal hearing held by the
office of rehabilitation review for the purpose of determining if any
violation(s) exists, and if so, whether the actions of the vocational re-
habilitation counselor/firm constitute a general, serious or critical

violation(s).

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION filed
11/30/82)

WAC 296-18-340 ((WMEBME—QE-R-EG*S?R%HGN.—"FM

(Amending Order 82-40,

rehabititation—counsetororfirmfrom-theregisterfor-anycombination
of—but-not-Hmited-to,thefoltowing:)) If the office of rehabilitation re-

view becomes aware of a possible violation by an individual and/or
firm the office of rehabilitation review may conduct an investigation of
the individual and/or firm which may include but is not limited to an
informal fact finding hearing, or performance evaluation. If
violation(s) exist the office of rehabilitation review shall determine if
they are general, serious, or_critical in nature. A violation of this
chapter by the individual or firm may include but is not limited to one
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(14) Acts that involve conflicts of interest;

(15) Declaration of mental incompetence by a court of competent
jurisdiction; or

(16) Conviction in any court of a felony.

((?hc—dcpaﬂxncm—wrh—:ssnrarordcrpmm—to—keW—H-ﬁ-e%
notifying-the—vocationatrehabilitation—counsclororfirnrof deregistra=

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

NEW SECTION

WAC 296-18-345 If the office of rehabilitation review determines a
registered individual employed by the department, has committed a
general, serious or critical violations it shall report such violation to the
director of labor and industries. The director shall begin to take ap-
propriate action within five (5) working days. Such action shall be
pursuant to the merit system rules, agency policies and procedures and
collective bargaining agreements.

AMENDATORY SECTION (Amending Order
11/30/82)

WAC 296-18-350 ((PERFORMANECEEVALUATIONSAND

82-40, filed

General violation. (1) After the office of rehabilitation review con-

or any combination of the following actions:

(1) Knowingly providing false or misleading information during the
registration process;

(2) Failure, neglect, or refusal to comply with the statutes;

(3) Failure, neglect, or refusal to comply with department rules, po-
licies, and orders;

(4) Failure, neglect, or refusal to submit complete, adequate, and
detailed reports as required in this chapter;

(5) Failure, neglect, or refusal to respond to requests for additional
reports;

(6) Intentional submission of false or misleading reports;

(7) Collusion with any other person, including workers, to submit
false or misleading information;

(8) Submission of inaccurate or misleading bills;

(9) Intentional submission of false or erroneous recommendations;

(10) Charging or attempting to charge eligible injured worker for
services authorized by the department or self-insurer;

(11) Persistent use of controversial, experimental, contraindicative,
or unsatisfactory regimens not previously authorized by the
department;

(12) Conviction in any court for any offense involving moral turpi-
tude, in which case the record of such conviction constitutes conclusive
evidence;

(13) Acts of gross misconduct in the service of vocational
rehabilitation;
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ducts an investigation or performance evaluation or fact finding hear-
ing and determines that a general violation(s) exists, the office of
rehabilitation review may issue to the individual /firm registered with
the office of rehabilitation review a notice of violation.

(a) The notice shall state the nature of the violation(s), the actions
which must be taken to correct the violation(s), and the time period for
correction. The office of rehabilitation review will conduct a follow—up
investigation to insure the correction(s) has been made;

(b) If an individual/firm has received a notice of violation and fails
to correct the violation(s) within the time period set forth in the notice
of violation, the office of rehabilitation review may:

i conduct a performance evaluation and/or either

il place the individual /firm on probation pursuant to WAC 296—18—
350(2), or,

ili treat the violation(s) as a serious violation. The department may
then deregister_the vocational rehabilitation counselor/firm under the
provisions of WAC 296—18-360 (serious violation).

(2) If after an investigation, performance evaluation or fact finding
hearing the office of rehabilitation review finds the individual/firm has
committed a violation(s), the office of rehabilitation review may place
the individual/firm on probation for a period not to exceed six months.
The office of rehabilitation review shall notify the individual/firm in
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writing of the probation, the reason for the probation and the time pe-
riod of the probation. During the period of probation the office of re-
habilitation _review may require the individual/firm to comply with
certain conditions in order to correct the violation(s) and monitor the
conduct of the individual/firm during the probationary period to de-
termine if the violation(s) has been corrected.

(3) If the individual/firm fails to correct the violation(s) during the
probationary period, the office of rehabilitation review may treat the
violation(s) as a serious violation. The office of rehabilitation review
may then deregister the individual/firm under the provisions of WAC
296-18-360 (serious violation).

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

AMENDATORY SECTION (Amending Order 82—40, filed
11/30/82)

WAC 296-18-360 ((PETHTION-—TFOR RECONSIDERATION
OFFHEINTENT FOREMOVEPurstantto-WAEC296—18-356-2

; 4t ; et +ofimdustiat
msuranceappeats:)) Serious violation. If the office of rehabilitation re-
view determines an individual/firm has committed a serious violation,
the office of rehabilitation review shall issue a notice of deregistration
which shall include a description of the nature of the violation(s), the
period of deregistration, including the commencement date of the de-
registration, and date the individual or firm may reregister. The notice
shall advise the individual/firm of the right to appeal pursuant to the
provisions of this WAC 296-18-380. The notice shall be sent by certi-
fied mail.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.
AMENDATORY_SECTION (Amending Order filed
11/30/82)

WAC 296-18-370 ((PERIOD—OFDEREGISTRATION Voca
L WAC 29615 ; o DEREGIST ¥
. oy - . g I . ’

tres:)) Critical violation. If
the office of rehabilitation review determines an individual/firm has
committed a critical violation(s), the office of rehabilitation review
shall issue a_notice of immediate deregistration which shall include a
description of the violation(s), the period of deregistration, and a find-
ing that the public health, safety, or welfare imperatively requires im-
mediate action. The notice shall advise the individual/firm of the right
to appeal pursuant to the provisions of WAC 296—18—380. The notice
shall be sent by certified mail.

82-40,

NEW SECTION

WAC 296-18-380 APPEALS. (1) Any appeal from a notice of
deregistration or notice of immediate deregistration must be in writing,
and received by the Director, Department of Labor and Industries,
General Administration Building, Olympia, Washington 98504, within
fifteen (15) working days of receipt of the notice. Upon receipt of an
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appeal, the Director shall conduct a hearing pursuant to the provisions
of the Administrative Procedure Act, chapter 34.04, RCW.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear herein pursuant to
the requirements of RCW 34.08.040.

NEW SECTION

WAC 296-18-390 DEREGISTRATION. (1) Any individual/
firm deregistered by the office of rehabilitation review shall, within
three working days (from the effective date of the deregistration), re-
turn such files to the referral source as the referral source may request
and may not accept any referrals or provide vocational rehabilitation
services to any worker covered by Title S1 during the period of dere-
gistration. The referral source shall re-refer the worker to a new reg-
istered VRC within three (3) working days from receipt of the file.

2) The filing of a timely appeal by a individual/firm shall not stay
the deregistration of the individual/firm. The director, in his discretion
may issue a stay during the pendency of the appeal at the administra-
tive level.

3) Individuals or firms deregistered pursuant to this chapter may be
deregistered for a period not to exceed two years. An individual or firm
may reapply for reregistration after the period of deregistration
expires.

WSR 85-03-020
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed January 8, 1985]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Social
and Health Services intends to adopt, amend, or repeal
rules concerning administrative hearings, amending
WAC 388-54-817.

It is the intention of the secretary to adopt these rules
on an emergency basis on January 8, 1985;

that the agency will at 10:00 a.m., Tuesday, February
26, 1985, in the Auditorium, Office Building #2,
Olympia, Washington, conduct a public hearing on the
proposed rules.

The formal decision regarding adoption, amendment,
or repeal of the rules will take place on March 6, 1985.

The authority under which these rules are proposed is
RCW 74.04.510.

The specific statute these rules are intended to imple-
ment is RCW 74.04.510.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before February 26, 1985.

Correspondence concerning this notice and proposed
rules attached should be addressed to:

David A. Hogan, Director
Division of Administration and Personnel
Department of Social and Health Services

Mailstop OB 14
Olympia, WA 98504

Interpreters for people with hearing impairments and
brailled or taped information for people with visual im-
pairments can be provided. Please contact Office of Ad-
ministrative Regulations, at State Office Building #2,
12th and Franklin, Olympia, Phone (206) 753-7015, by
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February 13, 1985. The meeting site is in a location
which is barrier free.

Dated: January 8, 1985

By: David A. Hogan, Director

Division of Administration and Personnel

STATEMENT OF PURPOSE

This statement is filed pursuant to RCW 34.04.045.

Re: WAC 388-54-817(2).

Purpose of the Rule or Rule Change: The U.S. De-
partment of Agriculture has determined that current
Washington administrative disqualification hearings pro-
cedural rules do not comply with their interpretation of
the federal law a state must follow for federal financial
participation in the food stamp program. The proposed
changes are intended to bring the procedures into com-
pliance and to preserve a fair and efficient hearings sys-
tem. The proposed amendments are necessary for federal
financial participation in the food stamp program.

Statutory Authority: RCW 74.04.500 and 74.04.510.

Summary of the Rule Change: If the hearing is
scheduled to be conducted by telephone it shall be con-
verted to an in person hearing upon filing a motion with
the administrative law judge at least one week before the
original hearing date. It may be converted to an in per-
son when the request is filed a week or less before the
original hearing date. The decision rendering procedure
will be changed from the initial decision process to the
proposal for decision — exception and argument — ad-
ministrative decision process of WAC 388-08-406.

Person Responsible for Drafting, Implementation and
Enforcement of the Rule: David L. Henry, Chief, Office
of Administrative Regulations and Hearings, mailstop
OB 43, phone (206) 753-3898.

These rules are necessary as a result of a federal au-
dit, 7 CFR 273.16.

Economic Impact on Small Businesses: None.

AMENDATORY SECTION (Amending Order 2032, filed 10/6/83)

WAC 388-54-817 ADMINISTRATIVE HEARINGS. Fair
hearings in the food stamp program are governed by chapters 10-08,
388-08 WAC, and this section.

(1) This subsection governs a food stamp applicant's or recipient's
appeal of a department action or decision that aggrieves him or her.

(a) An applicant or participant in the food stamp program has the
right to a fair hearing:

(i) On an action by the department or loss of benefits which oc-
curred in the prior ninety days;

(ii) On a denial of a request for restoration of any benefits lost more
than sixty days, but less than a year prior to the request;

(iii) At any time within a certification period to dispute the house-
hold's current level of benefits.

(b) The appellant must make the request for a hearing within ninety
days of receipt of the decision he or she wishes to appeal.

(c) The final administrative decision is to be made within sixty days
of the department's receipt of the request for hearing.

(i) The decision—rendering time is extended by as many days as the
hearing is continued by a continuance or continuances made on motion
by or with the assent of the appellant.

(ii) A hearing request from a household ((that-ptans)) planning to
move from the state before the hearing decision would normally be en-
tered shall be expedited.

(d) Before and during the hearing, the appellant or his or her repre-
sentative with appellant's written authorization, may inspect the de-
partment file or files containing information related to the issue raised
in the request for hearing. WAC 388-08-435 states the right of access
to, and procedures for disclosure of, investigative and intelligence files.
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(e) The hearing is conducted in the county of the appellant's resi-
dence unless the appellant moves for or assents to the hearing being
conducted in another county. When the hearing is conducted by tele-
phone, for the purposes of this rule the hearing is conducted in the ap-
pellant’s county of residence when the appellant participates in the
hearing from a location in his or her county of residence regardless of
the location or locations from which the department's representative
and/or the presiding and review officer participate in the hearing.

(f) The decision-rendering procedure is the initial decision, petition
for review, and review decision procedure described in WAC 388-08—
409 and 388-08—413, except the period to timely file a petition for re-
view is ten days from the date the initial decision was mailed.

(g) The department is responsible for carrying out the hearing
decision.

(i) If the hearing authority determines a household was incorrectly
denied program benefits or was issued a lesser allotment than was due,
lost benefits shall be provided to the household.

(it) If the hearing authority determines a household is entitled to an
increase in benefits, the increase shall be reflected in the coupon allot-
ment within ten days of the receipt of the hearing decision even if the
department must provide a supplementary FCA or otherwise provide
the household with the opportunity to obtain the allotment outside of
the normal issuance cycle.

(iii) If the hearing authority determines a household is entitled to a
decrease in benefits, the decrease shall be reflected in the next sched-
uled issuance following entry of the final decision.

(iv) If the hearing authority determines the department's action was
correct, a claim against the household for any overissuances shall be
prepared and processed.

(h) A copy of the tape recording of the hearing is provided at no
cost to the appellant upon written request. The request must be made
within one year of the hearing and made to the office of hearings.

(2) Administrative disqualification hearings are governed by this
subsection.

(a) The individual alleged to have committed an act of intentional
program violation shall be given at least thirty days advance notice of
the hearing date.

(b) The notice of hearing shall be served on the individual alleged to
have committed intentional program violation by a method which ob-
tains proof of receipt.

(c) The notice of hearing shall comply with WAC 10-08-040 and
the notice, and/or the complaint accompanying the notice, shall con-
tain the following information necessary to comply with federal
requirements:

(i) The allegations against the individual;

(ii) A summary of the department's evidence and how and where the
evidence can be examined;

(iii) A statement that if the individual or his or her representative
fails without good cause to appear at the hearing, a decision will be
made based solely on the evidence and argument the department
presents((z

+))) and a statement that the individual has ten days from the date
of the scheduled hearing to file a motion with the presiding officer
showing good cause for the failure to appear and seeking a new
hearing.

(iv) A statement that if the hearing is scheduled to be conducted by
telephone, the individual can have it changed to an in—person hearing
by filing a motion so requesting with the administrative law judge at
least one week before the day the hearing is scheduled to be conducted.

(d) The individual, or his or her representative, has the right to one
continuance of up to thirty days upon request, provided the motion for
the continuance is filed at least ten days in advance of the hearing
date.

(e) If the individual alleged to have committed intentional program
violation, or his or her representative, fails to appear at the hearing
without good cause, the hearing shall be conducted without the indi-
vidual or representative.

(i) The decision shall be based solely on the evidence and argument
the department presents.

(i) The individual has ten days from the date of the scheduled
hearing to file a motion with the presiding officer showing good cause
for failure to appear and requesting that the hearing be reinstated.

(f) If the hearing is scheduled to be conducted by telephone and the
individual requests it to be changed to an in—person hearing by motion
filed at least one week before the day the hearing is originally sched-
uled to be conducted, the administrative law judge shall grant the mo-
tion. If the motion is filed one week or less before the hearing is
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originally scheduled to be conducted, the administrative law judge
shall grant the motion if the moving party shows good cause for having
the hearing conducted in_person. See WAC 10-08-180.

(g) When the individual appears at the disqualification hearing, the
presiding officer shall advise the individual that he or she may refuse to
answer questions during the hearing.

((€2))) (h) The burden of showing intentional program violation is
on the department. The burden of proof is clear and convincing
evidence.

(i) The decision—rendering procedure is the proposal for decision,
exception and argument, administrative decision procedure described
in WAC 388-08-406.

() (§) The final administrative decision shall be entered within
ninety days of the date the individual receives the notice of hearing((;
the-frrat-dectsionshatt-beentered)).

(3) When a food stamp overpayment allegation is combined with a
disqualification allegation, subsections (2) and (3) of this section gov-
ern the hearing.

(a) The department may combine a food stamp overpayment allega-
tion and an administrative disqualification allegation into a single
hearing when the facts alleged for each arise out of the same or related
circumstances.

(b) When the overpayment and disqualification allegations are com-
bined into a single hearing, the department must give the individual
alleged to have committed intentional program violation and the per-
son or persons alleged to be liable for the overpayment prior notice.
Such notice may be given in the notice or notices of hearing or other
written document which apprises the individual that the hearings have
been combined.

(c) When the overpayment and the disqualification hearings are
combined, the hearing procedures and time frames shall be those ap-
plicable to a disqualification hearing.

(d) When the overpayment allegation and the disqualification alle-
gation hearings are combined, the household loses its right to a subse-
quent fair hearing on the overpayment allegation.

WSR 85-03-021
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Order 2187—Filed January 8, 1985]

I, David A. Hogan, director of the Division of Ad-
ministration and Personnel, do promulgate and adopt at
Olympia, Washington, the annexed rules relating to ad-
ministrative hearings, amending WAC 388-54-817.

I, David A. Hogan, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is these rules are being adopted on an
emergency basis to prevent loss of federal dollars used
for administration of the food stamp program. In April
1984, the department was advised that its food stamp
fraud hearing procedures were not in compliance with
federal regulations. In September 1984, the department
was given until November 26, 1984, to make those
changes in the food stamp fraud hearing system neces-
sary to meet federal requirements. This deadline was
subsequently extended to January 15, 1985. Failure to
meet the deadline will result in the department's being
cited for a compliance issue with a consequent fiscal
sanction.
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These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated under the general rule-
making authority of the Department of Social and
Health Services as authorized in RCW 74.04.510.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED January 8, 1985.

By David A. Hogan, Director
Division of Administration and Personnel

AMENDATORY SECTION (Amending Order 2032,
filed 10/6/83)

WAC 388-54-817 ADMINISTRATIVE HEAR-
INGS. Fair hearings in the food stamp program are
governed by chapters 10-08, 388-08 WAC, and this
section.

(1) This subsection governs a food stamp applicant's
or recipient's appeal of a department action or decision
that aggrieves him or her.

(a) An applicant or participant in the food stamp
program has the right to a fair hearing:

(i) On an action by the department or loss of benefits
which occurred in the prior ninety days;

(i) On a denial of a request for restoration of any
benefits lost more than si