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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 18, 2012, 12:54 p.m., effective January 18, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The division of child support (DCS) is adopt-
ing new and amended sections in chapter 388-14A WAC,
intended as technical corrections to the rules adopted under
WSR 11-22-116 which took effect on December 3, 2011.
Those rules were adopted to implement changes in the fed-
eral regulations concerning establishing and enforcing inter-
governmental child support obligations.

AMENDED SECTIONS: WAC 388-14A-1020 What defini-
tions apply to the rules regarding child support enforcement?,
388-14A-1025 What are the responsibilities of the division of
child support?, 388-14A-1030 What kinds of services can the
division of child support provide?, 388-14A-1036 Who can
request DCS locate services?, 388-14A-1050 The division of
child support cooperates with tribes and other states and
((Indiantribes)) countries for support enforcement purposes,
388-14A-1055 Can the division of child support collect sup-
port owed or assigned to another state, tribe or country?, 388-
14A-2000 Who can receive child support enforcement ser-
vices from the division of child support?, 388-14A-2010 Can
I apply for support enforcement services if I do not receive
public assistance?, 388-14A-2015 Does DCS accept an appli-
cation from someone who is not a resident of Washington
state?, 388-14A-3350 Are there any limits on how much back
support the division of child support can seek to establish?,
388-14A-3370 What legal defenses are available to a noncus-
todial parent when DCS seeks to enforce a support obliga-
tion?, 388-14A-3800 Once a support order is entered, can it
be changed?, 388-14A-3810 Once an administrative child
support order is entered, how long does the support obliga-
tion last?, 388-14A-3900 Does DCS review my support order
to see if it should be modified?, 388-14A-3901 Under what
circumstances does DCS review a support order for modifi-
cation?, 388-14A-3925 Who can ask to modify an adminis-
trative support order?, 388-14A-7100 The division of child
support may register an order from a tribe or another state or
country for enforcement or modification, 388-14A-7110 The
division of child support may enforce interest on amounts
owed under support orders entered or established in a juris-
diction other than Washington state, 388-14A-7115 Are there
special rules for a hearing on a notice seeking to enforce
interest on a support order?, 388-14A-7120 When does DCS
update the interest on an intergovernmental case for enforce-
ment?, 388-14A-7400 What can I do if I want to contest an
((interstate)) intergovernmental order to withhold income
served on my employer?, 388-14A-7500 What can I do if I
am concerned about the release of my personal information
in an ((interstate)) intergovernmental referral? and 388-14A-
8300 Who pays for genetic testing when paternity is an
issue?; and NEW SECTIONS: WAC 388-14A-7600 Does DCS
provide the same services in an intergovernmental case as it
provides in a case where both parties reside in the state of
Washington?, 388-14A-7610 The division of child support
complies with federal requirements regarding intergovern-
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mental cases, 388-14A-7620 How does DCS provide infor-
mation to another jurisdiction in an intergovernmental case?,
388-14A-7630 What limited services does DCS provide?,
388-14A-7640 Payment and recovery of costs in intergovern-
mental IV-D cases, 388-14A-7650 What kind of federal audit
requirements are there for intergovernmental cases?, 388-
14A-7700 How does the division of child support (DCS)
decide that a new case is an intergovernmental case?, 388-
14A-7710 What does the division of child support (DCS) do
when it decides that a case is an intergovernmental case?,
388-14A-7720 What is the division of child support (DCS)
required to do when Washington is the initiating jurisdiction
in an intergovernmental case?, 388-14A-7800 What is the
division of child support (DCS) required to do when Wash-
ington receives a request for intergovernmental child support
services?, 388-14A-7810 What is the division of child sup-
port (DCS) required to do when DCS receives a request for a
determination of controlling order?, and 388-14A-7820 What
is the division of child support (DCS) required to do when
DCS acts as the responding jurisdiction in an intergovern-
mental case?

Citation of Existing Rules Affected by this Order:
Amending WAC 388-14A-1020, 388-14A-1025, 388-14A-
1030, 388-14A-1036, 388-14A-1050, 388-14A-1055, 388-
14A-2000, 388-14A-2010, 388-14A-2015, 388-14A-3350,
388-14A-3370, 388-14A-3800, 388-14A-3810, 388-14A-
3900, 388-14A-3901, 388-14A-3925, 388-14A-7100, 388-
14A-7110, 388-14A-7115, 388-14A-7120, 388-14A-7400,
388-14A-7500, and 388-14A-8300.

Statutory Authority for Adoption: RCW 26.23.120,
34.05.350 (1)(b), 43.20A.550, 74.04.055, 74.08.090, 74.20.-
040(9), 74.20A.310.

Other Authority: 45 C.F.R. Parts 301.1, 302.36, 303.7,
303.11, 305.63, and 308.2.

Adopted under notice filed as WSR 12-21-026 on Octo-
ber 9, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 12, Amended 23, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 12, Amended 23, Repealed 0.

Date Adopted: December 12, 2012.

Katherine I. Vasquez

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 12-01-002,
filed 12/7/11, effective 1/7/12)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

"Absence of a court order' means that there is no court
order setting a support obligation for the noncustodial parent
(NCP), or specifically relieving the NCP of a support obliga-
tion, for a particular child.

"Absent parent" is a term used for a noncustodial par-
ent.

"Accessible coverage' means health insurance cover-
age which provides primary care services to the children with
reasonable effort by the custodian.

"Accrued debt" means past-due child support which
has not been paid.

"Acknowledged father" means a man who has estab-
lished a father-child relationship under RCW 26.26.300
through 26.26.375.

"Adjudicated parent" means a person who has been
adjudicated by a court of competent jurisdiction to be the par-
ent of a child.

"Administrative order'" means a determination, find-
ing, decree or order for support issued under RCW 74.20A..-
055, 74.20A.056, or 74.20A.059 or by the agency of an
Indian tribe or another ((state's)) state or country's agency
under an administrative process, establishing the existence of
a support obligation (including medical support) and ordering
the payment of a set or determinable amount of money for
current support and/or a support debt. Administrative orders
include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.

"Agency" means the Title IV-D provider of a state or
tribe, or the central authority of another country. In Washing-
ton, this is the division of child support (DCS) within the
department of social and health services (DSHS).

"Agreed settlement” is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance" means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid to families with dependent children (AFDC)
program, federally funded or state-funded foster care, and
includes day care benefits and medical benefits provided to
families as an alternative or supplement to TANF.

"Alternate recipient' means a child of the employee or
retiree named within a support order as being entitled to cov-
erage under an employer's group health plan.

"Annual fee" means the twenty-five dollar annual fee
charged between October 1 and September 30 each year,
required by the federal deficit reduction act of 2005 and
RCW 74.20.040.
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"Applicant/custodian' means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient," "applicant,” and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears' means the debt amount owed for a period of
time before the current month.

"Assistance' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Assistance unit" means a cash assistance unit as
defined in WAC 388-408-0005. An assistance unit is the
group of people who live together and whose income or
resources the department counts to decide eligibility for ben-
efits and the amount of benefits.

"Birth costs" means medical expenses incurred by the
custodial parent or the state, tribe or country for the birth of a
child.

"Cash medical support" is a term used in RCW
26.09.105 and certain federal regulations to refer to amounts
paid by an obligated parent to the other parent or to the state
in order to comply with the medical support obligation stated
in a child support order.

"Central authority" means the agency designated by a
government to facilitate support enforcement with a foreign
reciprocating country (FRC) pursuant to section 459A of the
federal Social Security Act.

"Conditionally assigned arrears' means those tempo-
rarily assigned arrears remaining on a case after the period of
public assistance ends.

"Conference board' means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

"Consent order' means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Controlling order" means the only order issued or,
where multiple orders exist, the order determined by a tribu-
nal to control prospective current support pursuant to the uni-
form interstate family support act (UIFSA), chapter 26.21A
RCW.

"Controlling order state' means the state in which the
only order was issued or, where multiple orders exist, the
state in which the order determined by a tribunal to control
prospective current support pursuant to the UIFSA was
issued.

"Country'" means a foreign country (or a political sub-
division thereof) declared to be a Foreign Reciprocating
Country (FRC) under 42 USC 659A and any foreign country
(or political subdivision thereof) with which the state has
entered into a reciprocal arrangement for the establishment
and enforcement of support obligations to the extent consis-
tent with federal law pursuant to 42 USC 659A.

"Court order" means a judgment, decree or order of a
Washington state superior court, ((anetherstate's)) or a court
of comparable jurisdiction((;-er-a-tribal-eeurt)) of an Indian
tribe or another state or country.
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"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent or CP" means the person, whether a
parent or not, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency" means failure to pay current child sup-
port when due.

"Department" means the Washington state department
of social and health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is participating full-time in a secondary school
program or the same level of vocational or technical training.

"Determination of parentage' means the establish-
ment of the parent-child relationship by the signing of a valid
acknowledgment of paternity under RCW 26.26.300 through
26.26.375 or adjudication by the court.

"Differentiated support amount' means an amount of
child support that represents a parent's support obligation for
more than one child and may justifiably be divided into "per
child" amounts for each child covered by the support order,
based on information contained in the support order.

"Differentiated support order" means a child support
order which provides a monthly amount of child support for
two or more children, and either provides a specific support
obligation for each child or provides enough information in
the order so that the monthly amount may justifiably be
divided into a "per child" amount for each child covered by
the support order.

"Disbursement" means the amount of child support
distributed to a case that is paid to the family, state, other
child support enforcement agency in another state or foreign
country, Indian tribe, or person or entity making the payment.

"Disposable earnings' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Distribution" means how a collection is allocated or
split within a case or among multiple cases.

"Domestic partner' means a state registered domestic
partner as defined in chapter 26.60 RCW.

"Earnings" means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;
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(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW;

(6) Gains from capital, labor, or a combination of the
two; and

(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee'" means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer'" means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance
unit.

"Family arrears" means the amount of past-due sup-
port owed to the family, which has not been conditionally,
temporarily or permanently assigned to a state. Also called
"nonassistance arrears."

"Family member" means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

"Foreign order' means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton, including an order entered by a tribunal in an Indian tribe
or another state or country.

"Foreign reciprocating country" or FRC means a
country which the federal government has declared to be a
foreign reciprocating country, which means that the foreign
country has established, or undertakes to establish, proce-

dures for the establishment and enforcement of duties of sup-
port owed to custodial parents who are residents of the United

States, and that such procedures are substantially in confor-
mity with the standards prescribed under title IV-D of the

federal Social Security Act.

"Foster care case' means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the state
division of child and family services (DCFS).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexis-
tence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;
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(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(¢) Subsequent damage.

"Full support enforcement services' means the entire
range of services available in a Title IV-D case.

"Good cause" for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in
this chapter.

"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health care costs" means medical expenses. Certain
statutes in chapter 26.19 RCW refer to medical expenses as
health care costs.

"Health insurance" means insurance coverage for all
medical services related to an individual's general health and
well being. These services include, but are not limited to:
Medical/surgical (inpatient, outpatient, physician) care, med-
ical equipment (crutches, wheel chairs, prosthesis, etc.),
pharmacy products, optometric care, dental care, orthodontic
care, preventive care, mental health care, and physical ther-
apy. Health insurance coverage does not include medical
assistance provided under chapter 74.09 RCW.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/me" means the person asking the question which
appears as the title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and
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(5) Obtaining wage assignment orders under RCW
26.18.080.

"Initiating agency' or "initiating jurisdiction" means
a state or Tribal IV-D agency or the central authority of
another country, as defined in this rule, in which an individ-
ual has applied for or is receiving services.

"Intergovernmental IV-D case'" means a I[V-D case in
which the noncustodial parent lives and/or works in a differ-
ent jurisdiction than the custodial parent and child(ren) that
has been referred by an initiating agency to a responding
agency for services. An intergovernmental IV-D case may
include any combination of referrals between states, tribes,
and countries. An intergovernmental IV-D case also may
include cases in which a state agency is seeking only to col-
lect support arrcarages, whether owed to the family or
assigned to the state.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical assistance' means medical benefits under
Title XIX of the federal Social Security Act provided to fam-
ilies as an alternative or supplement to TANF.

"Medical expenses" for the purpose of establishing
support obligations under RCW 26.09.105, 74.20A.055 and
74.20A.056, or for the purpose of enforcement action under
chapters 26.23, 74.20 and 74.20A RCW, including the notice
of support debt and the notice of support owed, means medi-
cal costs incurred on behalf of a child, which include:

* Medical services related to an individual's general
health and well-being, including but not limited to, medi-
cal/surgical care, preventive care, mental health care and
physical therapy; and

* Prescribed medical equipment and prescribed phar-
macy products;

* Health care coverage, such as coverage under a health
insurance plan, including the cost of premiums for coverage
of a child;

* Dental and optometrical costs incurred on behalf of a
child; and

» Copayments and/or deductibles incurred on behalf of a
child.

Medical expenses are sometimes also called health care
costs or medical costs.

"Medical support" means any combination of the fol-
lowing:

(1) Health insurance coverage for a dependent child;

(2) Amounts owed by one parent to the other parent as a
monthly payment toward the premium paid by the other par-
ent for health insurance coverage for a dependent child;

(3) Amounts owed by a noncustodial parent to the state
as a monthly payment toward the cost of managed care cov-
erage for the child by the state, if the child receives state-
financed medical coverage through the department under
chapter 74.09 RCW for which there is an assignment; and

(4) Amounts owed by one parent to the other parent as
his or her proportionate share of uninsured medical expenses
for a dependent child.

"Monthly payment toward the premium'" means a
parent's contribution toward:
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* Premiums paid by the other parent for insurance cover-
age for the child; or

» Amounts paid for managed care coverage for the child
by the state, if the child receives state-financed medical cov-
erage through the department under chapter 74.09 RCW for
which there is an assignment.

This contribution is based on the obligated parent's pro-
portionate share of the premium paid, but may not exceed
twenty-five percent of the obligated parent's basic support
obligation.

"National Medical Support Notice" or "NMSN" is a
federally mandated form that DCS uses to enforce a health
insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

"Noncustodial parent or NCP" means the natural or
biological parent, adoptive parent, adjudicated parent, pre-
sumed parent, responsible stepparent or person who signed
and filed an affidavit acknowledging paternity, from whom
the state seeks support for a dependent child. A parent is con-
sidered to be an NCP when for the majority of the time during
the period for which support is sought, the dependent child
resided somewhere other than with that parent.

"Nonmedical expenses" means amounts incurred on
behalf of a child which are not medical expenses as defined in
this chapter. Nonmedical expenses include, but are not lim-
ited to, day care or other special childrearing expenses such
as tuition and long-distance transportation costs to and from
the parents for visitation purposes.

"Obligated parent" means a parent who is required
under a child support order to provide health insurance cov-
erage or to reimburse the other parent for his or her share of
medical expenses for a dependent child. The obligated parent
could be either the NCP or the CP.

"Other ordinary expense" means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation
with the child.

"Parent" means an individual who has established a
parent-child relationship under RCW 26.26.101.

"Parent-child relationship" means the legal relation-
ship between a child and a parent of the child. The term
includes the mother-child relationship and the father-child
relationship.

"Participant" means an employee or retiree who is eli-
gible for coverage under an employer group health plan.

"Pass-through" means the portion of a support collec-
tion distributed to assigned support that the state pays to a
family currently receiving TANF.

"Past support' means support arrears.

"Paternity testing" means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO'" means a case on
which the division of child support's activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned arrears'" means those arrears
which the state may collect and retain up to the amount of
unreimbursed assistance.
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"Physical custodian' means custodial parent (CP).

"Plan administrator" means the person or entity which
performs those duties specified under 29 USC 1002 (16)(A)
for a health plan. If no plan administrator is specifically so
designated by the plan's organizational documents, the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

"Presumed parent" means a person who, by operation
of law under RCW 26.26.116, is recognized as the parent of
a child until that status is rebutted or confirmed in a judicial
proceeding.

"Private insurance' means accessible health insurance
for a child provided by a parent without the need for service
of a national medical support notice, and does not include
health insurance provided by the state without a contribution
from either parent.

"Proportionate share" or 'proportional share"
means an amount equal to a parent's percentage share of the
combined monthly net income of both parents as computed
on the worksheets when determining a parent's child support
obligation under chapter 26.19 RCW.

"Putative father" includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

"Reasonable efforts to locate" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;

(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

"Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
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state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care'" means foster care, either state or
federally funded.

"Residential parent" means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responding agency' or '"responding jurisdiction'
means the agency that is providing services in response to a

referral from an initiating agency in an intergovernmental IV-
D case.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent' means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support' means a debt owed to the division
of child support by anyone other than a noncustodial parent.

"Satisfaction of judgment" means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"Self-support reserve" or '"self support reserve'
means an amount equal to one hundred twenty-five percent
of the federal poverty guideline for a one-person family.

"State" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

"Superior court order" means a judgment, decree or
order of a Washington state superior court, or of ((anether
state's)) a court of comparable jurisdiction in an Indian tribe
or another state or country.

"Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
medical expenses, birth costs, child care costs, and special
child rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
awarded in an action under Title [V-D to establish or enforce
a support obligation.

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title IV-D of
the Social Security Act and state law.

"Support establishment notice" means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

"Support money'" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, enforcement of medical
expenses, health insurance, or birth costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
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dent child or other person as required by law, including
health insurance coverage, medical expenses, birth costs, and
child care or special child rearing expenses.

"Support order" means a court order, administrative
order or tribal court order which contains a determination,
finding, decree or order that sets a child support obligation
(including medical support) and orders either the payment of
a set or determinable amount of money for current support
and/or a support debt, or the provision of medical support, or
both.

"Temporarily assigned arrears'" means those arrears
which accrue prior to the family receiving assistance, for
assistance applications dated on or after October 1, 1997, but
before October 1, 2008. After the family terminates assis-
tance, temporarily assigned arrears become conditionally
assigned arrears.

"Temporary assistance for needy families,”" or
"TANF" means cash assistance under the temporary assis-
tance for needy families (TANF) program under Title IV-A
of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-A agency' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency" means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington. Also
refers to the Washington state support registry (WSSR).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan" means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case" means a foster care case.

"Tribal TANF" means a temporary assistance for
needy families (TANF) program run by a tribe.

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage,
and includes such courts, agencies or entities in other states
or countries.

"Underlying order" means an existing child support
order for which DCS serves a notice of support owed under
RCW 26.23.110 to determine a sum certain support obliga-
tion.

"Undifferentiated support amount' means an amount
of child support that represents a parent's support obligation
for more than one child which cannot justifiably be divided
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into "per child" amounts for each child covered by the sup-
port order.

"Undifferentiated support order" means a child sup-
port order which provides a monthly amount of child support
for two or more children, but does not provide a specific sup-
port obligation for each child or does not contain enough
information in either the order or the worksheets associated
with the order to justify dividing the monthly amount into
"per child" amounts for each child covered by the support
order.

"Uninsured medical expenses'": For the purpose of
establishing or enforcing support obligations means:

(1) Medical expenses not paid by insurance for medical,
dental, prescription and optometrical costs incurred on behalf
of a child; and

(2) Premiums, copayments, or deductibles incurred on
behalf of a child.

"Unreimbursed assistance" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"Unreimbursed medical expenses'" means any
amounts paid by one parent for uninsured medical expenses,
which that parent claims the obligated parent owes under a
child support order, which percentage share is stated in the
child support order itself, not just in the worksheets.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"WSSR" is the Washington state support registry.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-1025 What are the responsibilities of
the division of child support? (1) The division of child sup-
port (DCS) provides support enforcement services when:

(a) The department of social and health services pays
public assistance or provides foster care services;

(b) A former recipient of public assistance is eligible for
services, as provided in WAC 388-14A-2000 (2)(c);

(c) A custodial parent (CP) or noncustodial parent (NCP)
requests nonassistance support enforcement services under
RCW 74.20.040 and WAC 388-14A-2000;

(d) A support order or wage assignment order under
chapter 26.18 RCW directs the NCP to make support pay-
ments through the Washington state support registry
(WSSR);

(e) A support order under which there is a current sup-
port obligation for dependent children is submitted to the
WSSR;

(f) A former custodial parent (CP) requests services to
collect a support debt accrued under a court or administrative
support order while the child(ren) resided with the CP;

(g) A child support enforcement agency in another state
or foreign country requests support enforcement services; or

(h) A child support agency of an Indian tribe requests
support enforcement services.
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(2) DCS takes action under chapters 26.23 and 74.20A
RCW to establish, enforce and collect child support obliga-
tions.

(a) DCS refers cases to the county prosecuting attorney
or attorney general's office when judicial action is required.

(b) If DCS has referred a case to the county prosecuting
attorney or attorney general's office and the CP has been
granted good cause level A, DCS does not share funding
under Title IV-D for any actions taken by the prosecutor or
attorney general's office once DCS advises them of the good
cause finding.

(3) DCS does not take action on cases where the commu-
nity services office (CSO) has granted the CP good cause not
to cooperate under WAC 388-422-0020, when the CSO
grants "level A good cause." If the CSO grants "level B good
cause," DCS proceeds to establish and/or enforce support
obligations but does not require the CP to cooperate with
DCS. WAC 388-14A-2065 and 388-14A-2070 describe the
way DCS handles cases with good cause issues.

(4) DCS establishes, maintains, retains and disposes of
case records in accordance with the department's records
management and retention policies and procedures adopted
under chapter 40.14 RCW.

(5) DCS establishes, maintains, and monitors support
payment records.

(6) DCS receives, accounts for and distributes child sup-
port payments required under court or administrative orders
for support.

(7) DCS charges and collects fees as required by federal
and state law regarding the Title IV-D child support enforce-
ment program.

(8) DCS files a satisfaction of judgment when we deter-
mine that a support obligation is either paid in full or no lon-
ger legally enforceable. WAC 388-14A-2099 describes the
procedures for filing a satisfaction of judgment. WAC 388-
14A-2099(4) describes how DCS determines a support obli-
gation is satisfied or no longer legally enforceable.

(9) Based on changes in federal statutes and regulations,

DCS establishes or changes the rules regarding its responsi-
bilities when acting as either the initiating agency or respond-

ing agency in an intergovernmental child support case.

AMENDATORY SECTION (Amending WSR 03-20-072,
filed 9/29/03, effective 10/30/03)

WAC 388-14A-1030 What kinds of services can the
division of child support provide? The services provided by
the division of child support include, but are not limited to the
following:

(1) Receiving payments and distributing the payments
(see WAC 388-14A-5000);

(2) Establishing or modifying administrative child sup-
port orders (see WAC 388-14A-3100 and 388-14A-3925);

(3) Enforcing and modifying court orders for child sup-
port or maintenance (see WAC 388-14A-3304, 388-14A-
3310 and 388-14A-3900);

(4) Referral to the prosecuting attorney for establishment
of paternity;

(5) Providing locate services as provided in WAC 388-
14A-1035;
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(6) Referral for welfare to work services in conjunction
with other parts of DSHS, the employment security depart-
ment (ESD) and private contractors;

(7) Cooperation with the IV-D agencies of Indian tribes
and other states, and ((Indian-tribes)) the central authorities of
other countries (see WAC 388-14A-1060); and

(8) Providing any other services allowed by the state
plan and applicable state and federal law.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-1036 Who can request DCS locate
services? DCS provides locate services for:

(1) Persons receiving public assistance for the benefit of
dependent children;

(2) Any agency or attorney of another state or country
seeking to collect support obligations under an agreement
entered into with DCS;

(3) A court which has the authority to issue an order
against a noncustodial parent (NCP) for the support and
maintenance of a child;

(4) The custodial parent (CP), legal guardian, attorney or
agent of a child who does not receive public assistance, and
has not applied for full support enforcement services;

(5) The IV-D agency of another state;

(6) The child support agency of an Indian tribe or
another country; and

(7) Those persons authorized by 45 C.F.R. 303.15 to use
the FPLS in connection with parental kidnaping or child cus-
tody cases.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-1050 The division of child support
cooperates with tribes and other states and ((Fadian
tribes)) countries for support enforcement purposes. The
division of child support (DCS) cooperates with the IV-D
agencies of tribes and other states ((and-ofIndian-tribes)) and
the central authorities of other countries, according to rules
and policies set by the Secretary of the Department of Health
and Human Services and/or the federal Office of Child Sup-
port Enforcement (OCSE). Areas of cooperation include:

(1) Establishing paternity;

(2) Locating a noncustodial parent (NCP) who resides in
Washington;

(3) Enforcing the support obligation of an NCP who
resides in Washington but whose support order was entered
by an Indian tribe or another state or country; and

(4) Any other functions required under a Title IV-D plan.

AMENDATORY SECTION (Amending WSR 06-06-078,
filed 2/28/06, effective 3/31/06)

WAC 388-14A-1055 Can the division of child sup-
port collect support owed or assigned to another state,
tribe or country? (1) The division of child support (DCS)
may, at the request of an Indian tribe or another state, collect
child support which has been assigned to that tribe, state
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under 42 U.S.C. 608 (a)(3)(A), or another country according
to the laws of that country.

(2) DCS uses the remedies in chapters 26.23, 74.20 and
74.20A RCW to collect support on behalf of another state,
tribe, country or IV-D agency.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-2000 Who can receive child support
enforcement services from the division of child support?
(1) The division of child support (DCS) provides payment
processing and records maintenance services (called "pay-
ment services only") to parties to a court order who are not
receiving a public assistance grant when:

(a) A Washington superior court order, tribal court order,
administrative order, or wage assignment order under chapter
26.18 RCW directs payments through DCS or through the
Washington state support registry (WSSR);

(b) The custodial parent (CP) of a dependent child or a
noncustodial parent (NCP) requests payment services only,
provided that:

(i) An NCP's request for payment services only may not
cause a reduction of service from the level of service pro-
vided under section (2) of this section; and

(i1) The support obligation is set by a Washington state
superior court order, tribal court order, administrative order
or wage assignment order, directing payment to DCS or to
WSSR.

(2) DCS provides full support enforcement services
under Title IV-D of the Social Security Act to custodial par-
ents or noncustodial parents who are not receiving a public
assistance grant when:

(a) The custodial parent or former physical custodian of
a child requests support enforcement services;

(b) The noncustodial parent of a dependent child
requests support enforcement services;

(¢) An NCP submits a support order for inclusion in or a
support payment to the WSSR, together with an application
for support enforcement services;

(d) A public assistance recipient stops receiving a cash
grant under the temporary assistance for needy families pro-
gram;

(e) The department provides medicaid-only benefits to a
CP on behalf of a dependent child, unless the recipient of the
medicaid-only benefits declines support enforcement ser-
vices not related to paternity establishment, medical support
establishment or medical support enforcement; ((ex))

(f) A man requests paternity establishment services
alleging he is the father of a dependent child; or

(2) An Indian tribe or another state or country requests
services in an intergovernmental case.

(3) DCS provides payment processing, records mainte-
nance, paternity establishment, medical support establish-
ment, and medical support enforcement services when a
recipient of medicaid-only benefits declines support enforce-
ment services in writing.
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AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-2010 Can I apply for support
enforcement services if I do not receive public assistance?
(1) If you are not receiving public assistance, you can apply
for support enforcement services. Your case is called a non-
assistance case. A nonassistance case receives the same level
of services as a case that was opened because of the payment
of public assistance.

(2) Generally, the person applying for nonassistance sup-
port enforcement services is the custodial parent or former
custodial parent of a child. However, the noncustodial parent
may apply for services as well, as provided in WAC 388-
14A-2000 (2)(b), (c) and ().

(3) A person wishing to apply for nonassistance support
enforcement services must submit a written application for
support enforcement services except as provided in WAC
388-14A-2000 (2)(d); and

(a) Have or have had physical custody of the child for
whom support is sought, or for whom a support debt has
accrued, or be the person with whom the child resided the
majority of the time for which support is sought; or

(b) Be the noncustodial parent.

(4) The applicant must:

(a) Give consent for the division of child support (DCS)
to take an assignment of earnings from the noncustodial par-
ent (NCP) if the parents are still married;

(b) Agree to send to DCS any support payments received
directly from the NCP within eight days of receipt;

(c) Agree to direct a payor or forwarding agent to make
payments to the Washington state support registry (WSSR);

(d) Agree not to hire an attorney or collection agency, or
apply to any other state's [IV-D agency to collect the same
support obligation or support debt, without notifying DCS;

(e) Complete, sign, date and submit to DCS the applica-
tion form and any other required documents;

(f) Supply copies of divorce and dissolution decrees,
support orders and modification orders, and any related doc-
uments affecting a support obligation;

(g) Provide a statement of the amount of support debt
owed by the NCP;

(h) Include or attach a list, by date, of the support pay-
ments received from the NCP during the time period for
which the CP seeks support; and

(i) Pay any applicable fee imposed by state or federal
law.

(5) If someone other than the CP has legal custody of the
child under a court order, the CP must affirm that:

(a) The CP has not wrongfully deprived the legal custo-
dian of custody; and

(b) The person with legal custody has not been excused
from making support payments by a court or administrative
tribunal.

(6) See WAC 388-14A-2015 regarding requests for
intergovernmental child support services received from a for-
eign reciprocating country (FRC) or from a custodial parent
who is a resident of an FRC.

(7) See WAC 388-14A-7660 regarding the assessment
of costs in an intergovernmental case where the initiating
jurisdiction is an FRC.
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AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-2015 Does DCS accept an application
from someone who is not a resident of Washington state?
(1) If you are not a resident of the state of Washington but
you are applying for services, you must swear or affirm that
there is not an open IV-D case in another state.

(2) The division of child support (DCS) may decline the
application for nonassistance support enforcement services
if:

(a) DCS already has an open case for you which was
opened at the request of another state; or

(b) Neither the custodial parent nor the noncustodial par-
ent reside, work, or own any assets in the state of Washing-
ton.

(3) If you are a custodial parent residing in a foreign
reciprocating country (FRQC), either you or the child support
agency of your country may request intergovernmental child
support services from DCS. As provided under 42 USC 654
3B2)(CO):

(a) No formal application for services is required; and

(b) DCS does not assess costs against either the FRC or
the custodial parent.

(4) See WAC 388-14A-7660 regarding costs assessed

against the noncustodial parent in an intergovernmental case
where the initiating jurisdiction is an FRC.

AMENDATORY SECTION (Amending WSR 06-03-120,
filed 1/17/06, effective 2/17/06)

WAC 388-14A-3350 Are there any limits on how
much back support the division of child support can seek
to establish? (1) When no public assistance is being paid to
the custodial parent (CP) and the children, the division of
child support (DCS) starts the claim for support as of the
date:

(a) DCS receives the application for nonassistance ser-
vices if the CP applies directly to DCS for services; or

(b) An Indian tribe or another state or ((Indian—tribe))
country received the application for nonassistance services or
the actual date the ((ether)) tribe, state, or ((tribe)) country
requests that child support start, whichever is later, if the
((etherstate-orIndiantribe)) initiating jurisdiction requests
DCS to establish a support order.

(2) When the children are receiving medicaid-only bene-
fits, DCS starts the claim for support as of the date the med-
icaid benefits began. See WAC 388-14A-2005(4) to deter-
mine whether DCS seeks to establish medical support only
for a particular case.

(3) This section does not limit in any way the right of the
court to order payment for back support as provided in RCW
26.26.130 and 26.26.134 if the case requires paternity estab-
lishment.

(4) When an Indian tribe or another state or ((anrdndian
tribe)) country is paying public assistance to the CP and chil-
dren, DCS starts the claim for support as of the date specified
by the ((ether)) tribe, state, or ((tribe)) country.

(5) For the notice and finding of parental responsibility,
WAC 388-14A-3120(9) limits the back support obligation.
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(6) When the state of Washington is paying public assis-
tance to the CP and/or the children, the following rules apply:

(a) For support obligations owed for months on or after
September 1, 1979, DCS must exercise reasonable efforts to
locate the noncustodial parent (NCP);

(b) DCS serves a notice and finding of financial or
parental responsibility within sixty days of the date the state
assumes responsibility for the support of a dependent child
on whose behalf support is sought;

(c) If DCS does not serve the notice within sixty days,
DCS loses the right to reimbursement of public assistance
payments made after the sixtieth day and before the notice is
served;

(d) DCS does not lose the right to reimbursement of pub-
lic assistance payments for any period of time:

(1) During which DCS exercised reasonable efforts to
locate the NCP; or

(i) For sixty days after the date on which DCS received
an acknowledgment of paternity for the child for whom the
state has assumed responsibility, and paternity has not been
established.

(7) The limitation in subsection (6) does not apply to:

(a) Cases in which the physical custodian is claiming
good cause for not cooperating with the department; and

(b) Cases where parentage is an issue and:

(i) Has not been established by superior court order; or

(i) Is not the subject of a presumption under RCW
26.26.320.

(8) DCS considers a prorated share of each monthly pub-
lic assistance payment as paid on each day of the month.

AMENDATORY SECTION (Amending WSR 03-17-013,
filed 8/12/03, effective 9/12/03)

WAC 388-14A-3370 What legal defenses are avail-
able to a noncustodial parent when DCS seeks to enforce
a support obligation? (1) A noncustodial parent (NCP) who
objects to a notice and finding of financial, parental, or med-
ical responsibility has the burden of establishing defenses to
liability. Defenses include, but are not limited to:

(a) Proof of payment;

(b) The existence of a superior court order, tribal court
order, or administrative order that sets the NCP's support
obligation or specifically relieves the NCP of a support obli-
gation for the child(ren) named in the notice;

(¢) The party is not a responsible parent as defined by
RCW 74.20A.020(7);

(d) The amount requested in the notice is inconsistent
with the Washington state child support schedule, chapter
26.19 RCW;

(e) Equitable estoppel, subject to WAC 388-14A-6500;

or

(f) Any other matter constituting an avoidance or affir-
mative defense.

(2) A dependent child's or a custodial parent's ineligibil-
ity to receive public assistance is not a defense to the assess-
ment of a support obligation.

(3) An NCP may be excused from providing support for
a dependent child if the NCP is the legal custodian of the
child and has been wrongfully deprived of physical custody
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of the child. The NCP may be excused only for any period
during which the NCP was wrongfully deprived of custody.
The NCP must establish that:

(a) A court of competent jurisdiction of any state, tribe or
country has entered an order giving legal and physical cus-
tody of the child to the NCP;

(b) The custody order has not been modified, super-
seded, or dismissed;

(c) The child was taken or enticed from the NCP's phys-
ical custody and the NCP has not subsequently assented to
deprivation. Proof of enticement requires more than a show-
ing that the child is allowed to live without certain restrictions
the NCP would impose; and

(d) Within a reasonable time after deprivation, the NCP
exerted and continues to exert reasonable efforts to regain
physical custody of the child.

AMENDATORY SECTION (Amending WSR 03-20-072,
filed 9/29/03, effective 10/30/03)

WAC 388-14A-3800 Once a support order is entered,
can it be changed? (1) ((Only-the-court-thatentered-the-order
Le : 1t )

tribal-eourt)) A support order entered by a superior court may
only be modified by a superior court or a court of comparable
jurisdiction of an Indian tribe or another state or country. The

uniform interstate family support act (UIFSA, adopted in
Washington as chapter 26.21A RCW) determines which

state, tribe or country may modify the order.

(2) If the order specifically states how the amount of sup-
port may be adjusted, the division of child support (DCS)
may bring an administrative action under RCW 26.23.110
and WAC 388-14A-3310.

(&) (3) As provided in WAC 388-14A-3900, DCS
may review any support order to determine whether DCS
should petition to modify the support provisions of the order.

(())) (4) Either DCS, the CP or the NCP may petition to
modify an administrative order under WAC 388-14A-3925.
Acting as a responding jurisdiction, DCS may petition to
modify an administrative order at the request of the initiating
jurisdiction.

((4))) (5) Under appropriate circumstances, an adminis-
trative support order may be vacated. See WAC 388-14A-
3700.

AMENDATORY SECTION (Amending WSR 05-14-101,
filed 6/30/05, effective 7/31/05)

WAC 388-14A-3810 Once an_administrative child
support order is entered, how long does the support obli-
gation last? (1) A noncustodial parent's obligation to pay
support under an administrative order continues until:

(a) A superior or tribal court order supersedes the order,
either as provided by RCW 74.20A.055(7) or by the uniform
interstate family support act (UIFSA);

(b) The order is modified under WAC 388-14A-3925;

(c) The child reaches eighteen years of age;

(d) The child is emancipated;

(e) The child marries;

(f) The child becomes a member of the United States
armed forces;
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(g) The child or the responsible parent die;

(h) A responsible stepparent's marriage is dissolved;

(1) The parties to the order marry or remarry, as provided
in WAC 388-14A-3100(3); or

(j) A superior court order terminates the responsible par-
ent's liability as provided under RCW 26.16.205.

(2) As an exception to the above rule, a noncustodial par-
ent's obligation to pay support under an administrative order
continues for a dependent child over the age of eighteen if the
child is under age nineteen, and participating full-time in a
secondary school program or the same level of vocational or
technical training, as defined in WAC 388-404-0005 (1)(b).
However, if the child has already met the requirements to fin-
ish the educational program, the child is no longer considered
to be dependent.

(3) A noncustodial parent's obligation to pay support
under an administrative order may be temporarily suspended
when the:

(a) Noncustodial parent (NCP) resides with the child for
whom support is sought for purposes other than visitation;

(b) NCP reconciles with the child and the custodial par-
ent; or

(c) Child returns to the residence of the NCP from a fos-
ter care placement, for purposes other than visitation.

(4) When the NCP's obligation to pay current support on
a case is suspended under subsection (3) of this section, the
division of child support (DCS) informs the NCP that the
obligation is suspended, in writing, sent by regular mail to the
NCP's last known address.

(5) If circumstances causing an NCP's support obligation
to be temporarily suspended change, the support obligation
resumes. DCS sends the NCP a notice that the obligation to
make current support payments has resumed.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-3900 Does DCS review my support
order to see if it should be modified? (1) When the division
of child support (DCS) is providing support enforcement ser-
vices under Title IV-D of the Social Security Act, DCS must:

(a) Review a superior court or administrative order for
child support to determine whether DCS will petition to mod-
ify the child support provisions of the order; or

(b) Evaluate an ((interstate)) intergovernmental case to
determine whether to refer the case to an Indian tribe or
another state or ((antndian-tribe)) country for review of the
support order for modification.

(2) Recipients of payment services only under WAC
388-14A-2000(1) are not eligible for a review of their sup-
port order under this section until they have submitted an
application for support enforcement services.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-3901 Under what circumstances does
DCS review a support order for modification? (1) The
division of child support (DCS) reviews ((erders—fer)) child
support orders under WAC 388-14A-3900 when((:
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€a))) DCS has enough locate information to obtain per-
sonal service on both parties to the order; and;

((®))) (a) The department is paying public assistance or
has determined that the children are eligible for medical
assistance, and thirty-five months have passed since:

(i) DCS last reviewed the order under this section;

(1) The order was last modified; or

(iii) The order was entered(()); or

((€e))) (b) A party to the order, ((eranether—state's)) the
IV-D agency of a tribe or another state, or the central author-
ity of another country, submits a request for review to DCS
and thirty-five months have passed since:

(1) DCS or another ((state's)) state or tribe's IV-D agency
last reviewed the order under this section;

(i1) The order was last modified; or

(iii) The order was entered.

(2) DCS may refer a request for review to another
((state's)) state or tribe's IV-D agency for action.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3925 Who can ask to modify an
administrative support order? (1) The division of child
support (DCS), the custodial parent (CP) or the noncustodial
parent (NCP) may file a petition and request a hearing to pro-
spectively modify an administrative order for child support.
The request must be in writing and must state:

(a) Any circumstances that have changed;

(b) Any relief requested; and

(c) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) Acting as a responding jurisdiction, DCS may file a
petition to prospectively modify an administrative order for
child support on behalf of an initiating jurisdiction in an inter-
governmental case.

(4) DCS serves a copy of the request for modification
and notice of hearing on all other parties by first class mail at
their address last known to DCS.

((4)) (5) DCS, the administrative law judge (ALJ), or
the department review judge:

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of RCW 26.21A.550.

((5))) (6) A request to add a requirement for the custo-
dial parent (CP) to provide health insurance coverage, or to
add a provision in the order to include the CP's share of med-
ical expenses, is not by itself a sufficient basis for modifica-
tion of the order.

((66))) (1) If the nonpetitioning party fails to appear at
the hearing, the ALJ issues a default order based on the
Washington state child support schedule and the worksheets
submitted by the parties, considering the terms set out in the
request for modification.

((€M)) (8) If the petitioning party fails to appear at the
hearing, the ALJ enters an order dismissing the petition for
modification.
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(8) If the petition for modification does not comply with
the requirements of subsection (1)(a) and (b) of this section,
the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

((9)) (10) The ALJ may set the effective date of modi-
fication as the date the order is issued, the date the request
was made, or any time in between. If an effective date is not
set in the order, the effective date is the date the modification
order is entered.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

PART G - (BNHERSTATE)) INTERGOVERNMEN-
TAL ISSUES

AMENDATORY SECTION (Amending WSR 11-22-116,
filed 11/2/11, effective 12/3/11)

WAC 388-14A-7100 The division of child support
may register an order from a tribe or another state or
country for enforcement or modification. (1) A ((suppert

S )) child support order or
an income-withholding order for support issued by a tribunal
of another state or jurisdiction((5)) may ((register-the-order))
be registered in this state for enforcement pursuant to chapter
26.21A RCW at the request of a party to the order or at the
request of the support enforcement agency of an Indian tribe
or of another state or country.

(a) At the option of the division of child support (DCS),
the support order or income-withholding order may be regis-
tered with the superior court pursuant to RCW 26.21A.505 or
it may be registered with the administrative tribunal accord-
ing to subsection (2) of this section. Either method of regis-
tration is valid.

(b) A support order or income-withholding order issued
in another state or jurisdiction is registered when the order is
filed with the registering tribunal of this state.

(c) DCS may enforce a registered order issued in another
state or jurisdiction in the same manner and subject to the
same procedures as an order issued by a tribunal of this state.

(d) DCS may assess and collect interest on amounts
owed under support orders entered or established in a juris-
diction other than the state of Washington as provided in
WAC 388-14A-7110.

(e) DCS may notify the parties that it is enforcing a non-
Washington support order using the notice of support debt
and demand for payment under WAC 388-14A-3304 or using
the notice of support debt and registration as provided in this
section and in WAC 388-14A-7110. Either method of notice
is valid.

(2) DCS must give notice to the nonregistering party
when it administratively registers a support order or income-
withholding order issued in another state or jurisdiction. DCS
gives this notice with the Notice of Support Debt and Regis-
tration (NOSDR).

(a) The notice must inform the nonregistering party:
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(1) That a registered order is enforceable as of the date of
registration in the same manner as an order issued by a tribu-
nal of this state;

(i1) That if a party wants a hearing to contest the validity
or enforcement of the registered order, the party must request
a hearing within twenty days after service of the notice on the
nonregistering party within Washington state. If the nonreg-
istering party was served with the notice outside of Washing-
ton state, the party has sixty days after service of the notice to
request a hearing to contest the validity or enforcement of the
registered order;

(iii) That failure to contest the validity or enforcement of
the registered order in a timely manner will result in confir-
mation of the order and enforcement of the order and the
alleged arrearages and precludes further contest of that order
with respect to any matter that could have been asserted;

(iv) Of the amount of any alleged arrearages, including
interest, if interest is being assessed under WAC 388-14A-
7110; and

(v) Whether DCS has made a determination of control-
ling order under chapter 26.21A RCW, as described in WAC
388-14A-7325.

(b) The notice must be:

(1) Served on the nonregistering party by certified or reg-
istered mail or by any means of personal service authorized
by the laws of the state of Washington; and

(ii) Served on the registering party by first class mail at
the last known address; and

(iii) Accompanied by a copy of the registered order and
any documents and relevant information accompanying the
order submitted by the registering party.

(c) The effective date of a request for hearing to contest
the validity or enforcement of the registered order is the date
DCS receives the request.

(3) A party or support enforcement agency seeking to
modify, or to modify and enforce, a child support order
issued in another state or jurisdiction may register the order in
this state according to RCW 26.21A.540 through 26.21A.-
550.

(a) The order must be registered as provided in subsec-
tion (1)(a) if the order has not yet been registered.

(b) A petition for modification may be filed at the same
time as a request for registration, or later. The petition must
specify the grounds for modification.

(c) DCS may enforce a child support order of another
state or jurisdiction registered for purposes of modification,
as if a tribunal of this state had issued the order, but the regis-
tered order may be modified only if the requirements of RCW
26.21A.550 are met.

(4) Interpretation of the registered order is governed by
RCW 26.21A.515.

AMENDATORY SECTION (Amending WSR 11-22-116,
filed 11/2/11, effective 12/3/11)

WAC 388-14A-7110 The division of child support
may enforce interest on amounts owed under support
orders entered or established in a jurisdiction other than
Washington state. (1) The division of child support (DCS)
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may accept an ((interstate)) intergovernmental request to
enforce interest when:

(a) The request is from:

(1) Another state's IV-D agency;

(i) An Indian tribe;

(iii) A foreign country which has entered into a recipro-
cal agreement with the United States of America or with the
state of Washington; or

(iv) A custodial parent (CP) or noncustodial parent
(NCP) who resides outside of Washington state who has filed
a petition under the Uniform Interstate Family Support Act
(UIFSA), chapter 26.21A RCW.

(b) The party requesting that DCS enforce interest pro-
vides a calculation of the interest claimed which has been cer-
tified by a IV-D agency or a certified public accountant
(CPA); and

(¢) The support order was entered or established in a
jurisdiction other than Washington state.

(2) When a foreign support order has been submitted for
enforcement under UIFSA, DCS may, at its option, either:

(a) Use the notice of support debt and demand for pay-
ment to enforce interest on an out-of-state support order. See
WAC 388-14A-3304 for the rules regarding the notice of
support debt and demand for payment; or

(b) Use a notice of support debt and registration to
enforce interest on the foreign order. See WAC 388-14A-
7100 for the rules regarding registration of a foreign order.

(3) When an out of state order has been submitted for
registration for enforcement and modification under UIFSA,
DCS uses a notice of support debt and registration to enforce
interest on the out of state order. See WAC 388-14A-7100 for
the rules regarding registration of a foreign support order.

(4) Any hearing held on a notice of support debt and reg-
istration which includes a claim for interest is conducted in
accordance with WAC 388-14A-7125 and 388-14A-7115.

(a) WAC 388-14A-7135 describes the procedures for
confirmation of the registered order.

(b) WAC 388-14A-7135 describes the effect of confir-
mation of the registered order.

(5) At any time after the notice of support debt and reg-
istration becomes a final administrative order, DCS may
update the amount of interest as provided in WAC 388-14A-
7120.

AMENDATORY SECTION (Amending WSR 11-22-116,
filed 11/2/11, effective 12/3/11)

WAC 388-14A-7115 Are there special rules for a
hearing on a notice seeking to enforce interest on a sup-
port order? (1) When the division of child support serves a
notice of support debt and demand for payment or a notice of
support debt and registration under WAC 388-14A-7110(2)
and the notice becomes the subject of a hearing, this section
applies to a determination of interest.

(2) The calculation of the amount of interest which has
been certified by a IV-D agency ((et)), a certified public
accountant (CPA) or a foreign country's equivalent of a CPA
must be accepted as evidence at a hearing on a notice of sup-
port debt and demand for payment or on a notice of support
debt and registration.
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(a) Such certified calculation is prima facie evidence of
the amount of interest owed by the NCP.

(b) Any party challenging the certified calculation has
the burden of proving that the amount of interest claimed is
incorrect.

(3) A party challenging the certified calculation may
challenge the calculation for one or more of the following
reasons:

(a) The amount of principal is incorrect because credit
was not given for payments made;

(b) The amount of principal is incorrect because credit
was given for payments which were not actually made; or

(c) The interest calculation was not properly done
according to the law of the state, tribe or country issuing the
order.

(4) If the administrative law judge (ALJ) finds that the
party challenging the interest calculation has shown that the
amount of principal is incorrect, the ALJ:

(a) Enters an order stating the correct amount of princi-
pal;

(b) Orders the party which submitted the original interest
calculation to:

(1) Recalculate or have recalculated the interest based on
the new principal amount; and

(i1) Submit the new certified calculation to the ALJ
within a reasonable amount of time; and

(c) After receiving the new certified calculation, enters
an order determining the amount of debt, including interest,
for the period claimed in the notice.

(5) If the ALJ orders a new certified calculation, DCS
may enforce any amounts of principal the ALJ found to be
due and owing under the support order while the administra-
tive order under subsection (4)(c) of this section is pending.

(6) A claim that the interest calculation was not properly
done must be supported by an interest calculation which is
certified by a IV-D agency, a CPA or ((a—eertified-publie
accountant(CPAY)) the foreign equivalent. The ALJ then

determines which calculation is best supported by the evi-
dence.

(7) The division of child support does not perform certi-
fied interest calculations for use in a hearing under this sec-
tion.

AMENDATORY SECTION (Amending WSR 11-22-116,
filed 11/2/11, effective 12/3/11)

WAC 388-14A-7120 When does DCS update the
interest on an intergovernmental case for enforcement?
(1) When the division of child support (DCS) accepts an
((interstate)) intergovernmental case for enforcement of
interest under WAC 388-14A-7110(1), DCS may, at any time
after service of a notice of support debt and registration or a
notice of support debt and demand for payment, update the
amount of interest to be enforced on the case.

(2) To notify the parties to the order that DCS has
updated the amount of interest, DCS uses a form called the
interest enforcement letter.

(a) The interest enforcement letter is based upon the
annual notification of accrued interest from the IV-D agency
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or an updated interest calculation from a certified public
accountant (CPA) or a foreign country's equivalent of a CPA.

(b) DCS sends the interest enforcement letter to the non-
custodial parent (NCP), by first class mail to the NCP's last
known address.

(3) The interest enforcement letter may advise the NCP
of:

(a) The new, updated amount of interest owed for the
arrears period; and

(b) The updated total amount of support owed, including
interest.

(4) An NCP who objects to an interest enforcement letter
must contact the IV-D agency or the CPA or equivalent who
did the calculation to dispute the amount of interest claimed.

AMENDATORY SECTION (Amending WSR 07-08-053,
filed 3/29/07, effective 4/29/07)

WAC 388-14A-7400 What can I do if I want to con-
test an ((interstate)) intergovernmental order to withhold
income served on my employer? (1) RCW 26.21A.425 pro-
vides that a noncustodial parent (NCP) may contest the valid-
ity or enforcement of an income-withholding order issued
((3n)) by an Indian tribe or another state or country and
received directly by an employer in this state.

(2) Acting as an administrative tribunal under chapter
26.21A RCW, the division of child support (DCS) does not
have the authority to quash income-withholding orders.

(3) An NCP who seeks to contest an income-withholding
order as described in subsection (1) must seek relief in the
superior court under RCW 26.18.140.

AMENDATORY SECTION (Amending WSR 07-08-055,
filed 3/29/07, effective 4/29/07)

WAC 388-14A-7500 What can I do if I am concerned
about the release of my personal information in an
((interstate)) intergovernmental referral? (1) When the
division of child support (DCS) refers a case to an Indian
tribe or another state or country, DCS must provide personal
information regarding the parties to that other ((state)) juris-
diction. DCS notifies the party residing in Washington that
we are preparing to refer your case and that we must release
your personal information.

(2) If you believe that it would be dangerous for DCS to
release your personal information to the ((etherstate))
responding jurisdiction (RJ), you may make a request for
nondisclosure of your personal information under RCW
26.21A.255.

(3) The way DCS handles your request for nondisclosure
depends on what version of the Uniform Interstate Family
Support Act (UIFSA) has been adopted by the ((state)) RJ
where DCS is referring your case.

(a) The ((state)) RJ] may have enacted a version of
UIFSA which is similar to the version enacted by the state of
Washington as chapter 26.21A RCW (known as "UIFSA
2001"); ((e¥))

(b) The ((state)) RJ may have enacted a version of
UIFSA which is similar to the version which was formerly
enacted by the state of Washington as chapter 26.21 RCW
(known as "UIFSA 1996"); or
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(c) The RJ may not have enacted UIFSA or any similar

law.

(4) If DCS is making an _intergovernmental referral to
((anotherstate)) an RJ which has enacted UIFSA 2001:

(a) DCS must disclose your personal information to the
((etherstate)) RJ.

(b) DCS sends to the ((etherstate)) RJ a declaration for
nondisclosure of information which you have signed under
penalty of perjury.

(c) The ((etherstate)) RJ must seal your personal infor-
mation and may not disclose that information to the other
party or to the public unless a tribunal orders disclosure of the
information in the interest of justice, after a hearing in which
the tribunal considers your (or your child's) health, safety and
liberty.

(5) If DCS is making an intergovernmental referral to
((anetherstate)) an RJ which has enacted UIFSA 1996:

(a) DCS holds a conference board under WAC 388-14A-
6400.

(b) If the conference board finds that your (or your
child's) health, safety or liberty would be unreasonably put at
risk by the disclosure of the information, the conference
board issues a nondisclosure finding.

(c) DCS does not disclose your personal information to
the ((etherstate)) RJ, and instead provides the ((etherstate))
RJ with the nondisclosure finding.

(6) If DCS is making an intergovernmental referral to an

RJ which has not adopted UIFSA or a similar law, DCS fol-
lows the procedure set out in subsection (5) of this section.

NEW SECTION

WAC 388-14A-7600 Does DCS provide the same ser-
vices in an intergovernmental case as it provides in a case
where both parties reside in the state of Washington? (1)
When acting as the responding jurisdiction in an intergovern-
mental child support case, the division of child support
(DCS) provides the full range of services available under our
state plan pursuant to Title IV-D of the federal Social Secu-
rity Act to:

(a) Another state;

(b) A Tribal IV-D program or child support agency; and

(c) A country as defined in 45 CFR 301.1.

(2) The DCS central registry provides the same services
for all IV-D cases, including intergovernmental cases.

(3) See WAC 388-14A-1030 for a list of the services
provided by DCS.

NEW SECTION

WAC 388-14A-7610 The division of child support
complies with federal requirements regarding intergov-
ernmental cases. As required under 45 CFR 303.7 (2)(3), the
division of child support (DCS) ensures that its organiza-
tional structure and staff are adequate to provide for the
administration or supervision of the functions specified in 45
CFR 303.20(c) for its intergovernmental IV-D caseload,
including but not limited to:

(1) Intake;

(2) Establishment of paternity;

(3) Location of noncustodial parents;
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(4) Establishment of child support orders;
(5) Collection and/or enforcement;

(6) Monitoring; and

(7) Review and adjustment of orders.

NEW SECTION

WAC 388-14A-7620 How does DCS provide infor-
mation to another jurisdiction in an intergovernmental
case? (1) The division of child support (DCS) uses federally-
approved forms in intergovernmental IV-D cases, unless a
country has provided alternative forms as part of its chapter
in A Caseworker's Guide to Processing Cases with Foreign
Reciprocating Countries.

(2) DCS uses electronic means to transmit these forms
unless a paper version is required under the laws of Washing-
ton State or the other jurisdiction.

(3) For intergovernmental cases, DCS transmits requests
for information and provides requested information electron-
ically to the greatest extent possible.

(4) When using a paper version of a form, DCS provides
one complete set of required documents unless the laws of the
responding jurisdiction require multiple copies.

(5) When the child support agency of a tribe or another
state or country requests any order or payment record infor-
mation in order to perform a controlling order determination
and reconciliation of arrearages, DCS provides that informa-
tion within thirty working days of a request, or notifies the
state IV-D agency when the information will be provided.

(6) DCS notifies the other agency within ten working
days of receipt of new information on the case.

NEW SECTION

WAC 388-14A-7630 What limited services does DCS
provide? (1) For intergovernmental cases, the division of
child support (DCS) cooperates with requests for the follow-
ing limited services:

(a) Quick locate;

(b) Service of process;

(c) Assistance with discovery;

(d) Assistance with genetic testing;

(e) Teleconferenced hearings;

(f) Administrative reviews;

(g) High-volume automated administrative enforcement
in interstate cases under section 466 (a)(14) of the Act; and

(h) Copies of court orders and payment records.

(2) DCS may also honor requests for other limited ser-
vices as appropriate.

NEW SECTION

WAC 388-14A-7640 Payment and recovery of costs
in intergovernmental IV-D cases. (1) When acting as the
responding agency in an intergovernmental IV-D case, the
division of child support (DCS) pays the costs it incurs in
processing the case, including the costs of genetic testing.

(2) See WAC 388-14A-8300 for the rules regarding pay-
ment of genetic testing costs in any IV-D case.

(3) DCS may recover its costs of providing services in
intergovernmental nonassistance (both never-assistance and
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former-assistance) cases as provided under 45 CFR
302.33(d), but when the initiating jurisdiction is a foreign
reciprocating country (FRC):

(a) DCS may not assess costs against either the FRC or
the custodial parent residing in an FRC; and

(b) DCS may assess costs against the noncustodial parent
in such a case.

NEW SECTION

WAC 388-14A-7650 What kind of federal audit
requirements are there for intergovernmental cases? (1)
When the division of child support (DCS) is acting as either
the initiating jurisdiction (IJ) or the responding jurisdiction
(RJ) in an intergovernmental case, there are certain audit
requirements which must be met in at least seventy-five per-
cent of the cases reviewed.

(2) For all intergovernmental cases requiring services
during the review period, DCS must determine the last
required action on each case and determine whether the
action was taken during the appropriate time frame.

(3) DCS must use the audit criteria set forth in 45 CFR
308.2(g) when reviewing intergovernmental cases.

NEW SECTION

WAC 388-14A-7700 How does the division of child
support (DCS) decide that a new case is an intergovern-
mental case? When the division of child support (DCS)
opens a new [V-D case, DCS must:

(1) Determine whether or not there is already an existing
child support order or orders in effect in the case. DCS uses
the state and federal case registries, state records, information
provided by the recipient of services, and other relevant
information;

(2) Determine which jurisdiction may make a determina-
tion of the controlling order and reconciliation of arrearages
if there are multiple orders; and

(3) Determine whether the noncustodial parent (NCP) is
in another jurisdiction and whether it is appropriate to use its
one-state remedies to establish paternity and establish, mod-
ify, and enforce a support order, including medical support
and income withholding.

NEW SECTION

WAC 388-14A-7710 What does the division of child
support (DCS) do when it decides that a case is an inter-
governmental case? Within twenty calendar days of com-
pleting the determinations required in WAC 388-14A-7700
and, if appropriate, receipt of any necessary information
needed to process the case, the division of child support:

(1) Asks the appropriate intrastate tribunal, or refers the
case to the appropriate responding state IV-D agency, for a
determination of the controlling order and a reconciliation of
arrearages if such a determination is necessary; and

(2) Refers any intergovernmental IV-D case to the
appropriate state central registry, Tribal IV-D program, or
central authority of a country for action, if one-state remedies
are not appropriate.
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NEW SECTION

WAC 388-14A-7720 What is the division of child
support (DCS) required to do when Washington is the ini-
tiating jurisdiction in an intergovernmental case? When
acting as the initiating jurisdiction in an intergovernmental
case, the division of child support (DCS) must:

(1) Provide the responding jurisdiction (RJ) sufficient,
accurate information to act on the case by submitting with
each case any necessary documentation and intergovernmen-
tal forms required by the RJ;

(2) Provide the RJ with an updated intergovernmental
form and any necessary additional documentation within
thirty calendar days of receipt of the request for information,
or notify the RJ when the information will be provided;

(3) Notify the RJ at least annually, and upon request in
an individual case, of interest charges, if any, owed on over-
due support under an initiating state order being enforced in
the RJ;

(4) Submit all past-due support owed in IV-D cases that
meet the certification requirements under §303.72 of this part
for federal tax refund offset;

(5) Send a request for review of a child support order to
another state within twenty calendar days of determining that
a request for review of the order should be sent to the other
state and of receipt of information from the requestor neces-
sary to conduct the review in accordance with section 466
(a)(10) of the Act and §303.8 of this part;

(6) Distribute and disburse any support collections
received in accordance with this section and §§302.32,
302.51, and 302.52 of this chapter, sections 454(5), 454B,
457, and 1912 of the Act, and instructions issued by the
office;

(7) Notify the RJ within ten working days of case closure
that DCS has closed its case, and the basis for case closure as
provided in WAC 388-14A-2083;

(8) Instruct the RJ to close its intergovernmental case
and to stop any withholding order or notice the RJ has sent to
an employer before DCS transmits a withholding order or
notice, with respect to the same case, to the same or another
employer unless the two states reach an alternative agreement
on how to proceed; and

(9) If DCS has closed its case pursuant to WAC 388-
14A-2083 and has not notified the RJ to close its correspond-
ing case, DCS must make a diligent effort to locate the obli-
gee, including use of the federal parent locator service and
the state parent locator service, and accept, distribute and dis-
burse any payment received from the RJ.

NEW SECTION

WAC 388-14A-7800 What is the division of child
support (DCS) required to do when Washington receives
a request for intergovernmental child support services?
When the division of child support (DCS) receives a request
for intergovernmental child support enforcement services
from an Indian tribe, another state or another country, DCS is
known as the responding jurisdiction (RJ). As the RJ, DCS
must:

(1) Accept and process an intergovernmental request for
services, regardless of whether the initiating jurisdiction (1J)
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elected not to use remedies that may be available under the
law of that jurisdiction;

(2) Within seventy-five calendar days of receipt of an
intergovernmental form and documentation:

(a) Provide locate services under WAC 388-14A-1035,
if the request is for locate services or if the form or documen-
tation does not include adequate locate information on the
noncustodial parent (NCP);

(b) If unable to proceed with the case because of inade-
quate documentation, notify the IJ of the necessary additions
or corrections to the form or documentation; and

(c) If the documentation received with a case is incom-
plete and cannot be remedied without the assistance of the 1J,
process the case to the extent possible pending necessary
action by the 1J.

(3) If DCS locates the NCP in another state, DCS returns
the intergovernmental referral to the 1J within ten days.

(a) DCS provides the NCP’s locate information to the 1J.

(b) Upon request of the 1J, DCS may forward or transmit
the intergovernmental referral to the central registry in the
state where the NCP has been located.

NEW SECTION

WAC 388-14A-7810 What is the division of child
support (DCS) required to do when DCS receives a
request for a determination of controlling order? When
the division of child support (DCS) receives an intergovern-
mental request for a determination of controlling order, DCS
must:

(1) File the controlling order determination request with
the appropriate tribunal in its state within thirty calendar days
of receipt of the request or location of the noncustodial par-
ent, whichever occurs later; and

(2) Notify the initiating state agency, the controlling
order state and any state where a support order in the case was
issued or registered, of the controlling order determination
and any reconciled arrearages within thirty calendar days of
receipt of the determination from the tribunal.

NEW SECTION

WAC 388-14A-7820 What is the division of child
support (DCS) required to do when DCS acts as the
responding jurisdiction in an intergovernmental case? (1)
When the division of child support (DCS) opens a IV-D case
upon receipt of a request for intergovernmental child support
enforcement services from an Indian tribe, another state or
another country and acts as the responding jurisdiction (RJ),
DCS provides any necessary services as it would in any other
IV-D case including:

(a) Establishing paternity and, if appropriate, attempting
to obtain a judgment for costs of paternity establishment;

(b) Establishing a child support order;

(¢) Reporting overdue support to consumer reporting
agencies, in accordance with WAC 388-14A-2160;

(d) Processing and enforcing orders referred by the initi-
ating jurisdiction (1J), whether pursuant to the uniform inter-
state family support act (UIFSA) or other legal processes,
using all appropriate remedies available;
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(e) Submitting the case for such federal enforcement
techniques as DCS determines to be appropriate;

(f) Collecting and monitoring any support payments
from the noncustodial parent and forwarding payments to the
location specified by the 1J. In doing so, DCS:

(1) Includes sufficient information to identify the case;

(i1) Indicates the date of collection as defined in WAC
388-14A-5001(3); and

(iii) Includes the RJ's case identifier and locator code, in
accordance with federal regulations.

(g) Reviewing and adjusting child support orders upon
request, as provided in WAC 388-14A-3900 through 388-
14A-3907.

(2) DCS provides timely notice to the 1J in advance of
any hearing that may result in the establishment, modification
or adjustment of an order.

(3) DCS identifies any fees or costs deducted from sup-
port payments when forwarding payments to the 1J in accor-
dance with RCW 74.20.040 and WAC 388-14A-2200.

(4) DCS stops its income withholding order or notice and
closes the intergovernmental IV-D case within ten working
days of receipt of instructions for case closure from the 1J,
unless DCS and the 1J reach an alternative agreement on how
to proceed; and

(5) DCS notifies the 1J when a case is closed pursuant to
WAC 388-14A-2083 and 388-14A-2090.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-8300 Who pays for genetic testing
when paternity is an issue? (1) As provided in WAC 388-
14A-3120(14), the noncustodial parent (NCP) and/or the
mother of the child may request genetic testing, also called
paternity tests, after the service of a notice and finding of
parental responsibility.

(2) After receiving a request for paternity tests, the divi-
sion of child support (DCS) must:

(a) Arrange and pay for the genetic testing, except as
provided in subsection (6) of this section, with a laboratory
under contract with the department; and

(b) Notify the NCP and the mother of the time and place
to appear to give blood samples.

(3) After DCS receives the test results, DCS must((:

a))) mail a notice of the test results to the:

((8))) (a) NCP's last known address by certified mail,
return receipt requested; and

((6D)) (b) Mother's and/or custodial parent's last known
address by first class mail.

() Notify-the NEP-:

{)-Of the-costs-of the-tests:
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(4) When the genetic tests do not exclude the NCP from
being the father, DCS may require the NCP ((must)) to reim-
burse the department for the costs of the tests. If DCS seeks
reimbursement from the NCP, DCS must notify the NCP:

(a) Of the costs of the tests;

(b) That an administrative order entered as a result of the
notice and finding of parental responsibility will include the
cost of the tests: and

(c) That DCS may take collection action to collect the
genetic testing costs twenty days after the date the NCP
receives notice in Washington, or within the time specified in
WAC 388-14A-7200, of the test results if the NCP fails to:

(1) Request either a hearing on the issue of reimburse-
ment to DCS for genetic testing costs under WAC 388-14A-

3120 or the initiation of a parentage action in superior court;
or

(ii) Negotiate an agreed settlement; and

(d) That if the notice and finding of parental responsibil-
ity was served in another state, DCS may take collection
action according to WAC 388-14A-7200.

(5) When the paternity tests exclude the NCP from being
the father, DCS must:

(a) File a copy of the results with the state center for
health statistics;

(b) Withdraw the notice and finding of parental respon-
sibility; and

(c) Request the dismissal of any pending action based on
the notice and finding of parental responsibility.

(6) RCW 74.20A.056 does not require DCS to arrange or
pay for genetic testing when:

(a) Such tests were previously conducted; or

(b) A court order establishing paternity has been entered.

(7) In an intergovernmental case where DCS is the
responding jurisdiction, DCS pays the costs of genetic testing
for the initiating jurisdiction and may seek reimbursement
from the NCP as provided in this section.

WSR 13-02-023
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed December 20, 2012, 3:21 p.m., effective January 20, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the new language in chapters
388-71 and 388-112 WAC is to implement and clarify the
training requirements and the criminal history background
check requirements as directed in chapter 74.39A RCW and
to revise the implementation effective dates as directed by
Initiative 1163 and subsequently ESHB 2314. Chapter
74.39A RCW requires training for long-term care workers
which includes seventy-five hours of entry-level training and
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also requires federal and state criminal history background
checks for all long-term care workers. This law increases the
basic training hour requirements for long-term care workers
from thirty-two hours to seventy-five hours and increases
their continuing education hour requirement from ten to
twelve hours annually. ESHB 2314 also allows for certified
home care aides to be delegated nursing tasks and this was
also added to these WACs.

Initiative 1163, enacted by the people in November
2011, requires implementation of these rules effective begin-
ning January 7, 2012 (unless otherwise specified). Emer-
gency rules were filed to implement the effective dates as
WSR 12-05-100 and an emergency rule extension was filed
as WSR 12-21-068 on October 17, 2012. This CR-103P
supersedes the CR-103Es filed to implement this rule amend-
ment.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-71-05665, 388-71-05670, 388-71-
05675, 388-71-05680, 388-71-05685, 388-71-05690, 388-
71-05695, 388-71-05700, 388-71-05705, 388-71-05710,
388-71-05715, 388-71-05720, 388-71-05725, 388-71-05730,
388-71-05735, 388-71-05740, 388-71-05745, 388-71-05750,
388-71-05755, 388-71-05760, 388-71-05765, 388-71-05770,
388-71-05775, 388-71-05780, 388-71-05785, 388-71-05790,
388-71-05795, 388-71-05799, 388-71-05805, 388-71-05810,
388-71-05815, 388-71-05820, 388-71-05825, 388-71-05830,
388-71-05832, 388-71-05835, 388-71-05836, 388-71-05837,
388-71-05840, 388-71-05845, 388-71-05850, 388-71-05860,
388-71-05865, 388-71-05870, 388-71-05875, 388-71-05880,
388-71-05885, 388-71-05890, 388-71-05895, 388-71-05899,
388-71-05905, 388-71-05909, 388-71-0801, 388-71-0806,
388-71-0811, 388-71-0816, 388-71-0821, 388-71-0826, 388-
71-0855, 388-112-0020, 388-112-0025, 388-112-0030, 388-
112-0040, 388-112-0050, 388-112-0060, 388-112-0065,
388-112-0080, 388-112-0085, 388-112-0090, 388-112-0095,
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388-112-0100, 388-112-0105, 388-112-01965, 388-112-
0215, 388-112-0220, 388-112-0230, 388-112-0245, 388-
112-02610, 388-112-02615, 388-112-02620, 388-112-
02625, 388-112-02630, 388-112-0350 and 388-112-0375;
and amending WAC 388-71-0500, 388-71-0505, 388-71-
0510, 388-71-0513, 388-71-0515, 388-71-0520, 388-71-
0540, 388-71-0546, 388-71-0551, 388-71-0560, 388-112-
0001, 388-112-0005, 388-112-0010, 388-112-0015, 388-
112-0035, 388-112-0040, 388-112-0045, 388-112-0055,
388-112-0070, 388-112-0075, 388-112-0110, 388-112-0115,
388-112-0120, 388-112-0125, 388-112-0130, 388-112-0135,
388-112-0140, 388-112-0145, 388-112-0150, 388-112-0155,
388-112-0160, 388-112-0165, 388-112-0170, 388-112-0195,
388-112-0196, 388-112-0200, 388-112-0205, 388-112-0210,
388-112-0220, 388-112-0225, 388-112-0235, 388-112-0240,
388-112-0255, 388-112-0260, 388-112-0270, 388-112-0280,
388-112-0295, 388-112-0300, 388-112-0315, 388-112-0320,
388-112-0325, 388-112-0330, 388-112-0335, 388-112-0340,
388-112-0345, 388-112-0350, 388-112-0355, 388-112-0360,
388-112-0365, 388-112-0370, 388-112-0380, 388-112-0385,
388-112-0390, 388-112-0395, 388-112-0405, and 388-112-
0410.

Statutory Authority for Adoption:
74.09.520.

Adopted under notice filed as WSR 12-16-027 on July
25,2012.

Changes Other than Editing from Proposed to Adopted
Version: There were no major policy changes since the last
filing.

Rules were amended to coordinate training to coincide
with the department of health rules which will require work-
ers to take recertification training by their birthdays instead
of by calendar year. Other clarifications were made based on
comments received.

RCW 74.08.090,

SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

Proposed new WAC 388-71-0543 and 388-71-0544 permit
the department, AAA, or the department designee to deny
payment to individual providers and home care agencies with
LTC employees for a multitude of reasons that were not pre-
viously within the department's discretion.

The proposed regulations fail to provide any opportunity for
the disqualified LTC worker — whom the department
declines to pay — to challenge the decision or to be heard by
an impartial body.

Examples of arbitrary and inappropriate employment disqual-
ifications allowed by the proposed rules include the follow-
ing: Proposed WAC 388-71-0543 permits unreviewable
department action denying payment to LTC workers even
though more than three or five years have passed since the
listed criminal conviction. Previously, the worker had an
opportunity to establish, after the requisite time period, that
they possessed the character, competence, and suitability to
care for the vulnerable adult. Without basis in law, that
opportunity is removed.

One of the purposes of chapter 388-71 WAC is to describe
requirements that apply to individual providers (IPs) and home
care agency employees in order for them to be qualified to
have unsupervised access to vulnerable adults. The rules
address training requirements and requirements related to the
health, safety, and well-being of vulnerable adults who will be
receiving services

Changes were made to WAC 388-71-0540 and 388-71-0543 to
clarify which actions require a denial of payment (WAC 388-
71-0540) and which actions may result in a denial of payment
(WAC 388-71-0543).

WAC 388-71-0540 has been changed to more clearly state the
disqualifying crimes that are in statute, including a few that
have a disqualification period of three or five years from the
date of conviction. For crimes with a disqualification period,
character, competence, and suitability review will be con-
ducted on a case-by-case basis after the disqualification period
has passed.
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to LTC workers based on any
conviction the department agent deems related to the person's
competency to provide care to a client. The proposed rule
does not address whether the conviction is recent or remote in
time and does not identify which convictions are related to the
worker's competency to provide care. As a result, a person
convicted of driving with a suspended license, for example,
could be denied payment if one department agent deemed that
related to the worker's competency to provide care. WAC
388-71-0543 (1)(a)-(b) and 388-71-0544 (1)(a)-(b) are also
concerning. We'd like to know why the department feels these
addition[al] categories of crimes should be considered dis-
qualifying; what the magnitude of the effect of enacting these
new exclusions will be on the current and future long-term
care workforce, and what if any process there will be for tran-
sitioning any individuals currently in the long-term care
workforce who were previously convicted of what will now
be considered a disqualifying crime.

WAC 388-71-0543 includes those actions that may result in a
denial of payment. A decision to deny payment under WAC
388-71-0543 is made on a case-by-case basis, through a char-
acter, competence, and suitability review.

As required by chapter 74.39A RCW, the applicant/provider is
given a right to appeal denial of payment actions related to
training and certification requirements, and overpayments.

The client is the employer of the IP. Therefore, the client is the
individual who is given the right to appeal the department's
decision not to pay for the provision of services by a specific
IP. The client is afforded due process.

As stated above, the rule related to crimes that are disqualify-
ing for three or five years from the date of conviction were
moved into WAC 388-71-0540, so that the reader will know
that convictions for Theft 2 and Forgery are disqualifying for
five years, and Theft 3, Prostitution, and Assault 4 are disqual-
ifying for three years. A conviction for any of these five
crimes beyond these periods of disqualification requires a
character, competence, and suitability review on a case-by-
case basis. The department provides training and consultation
on character, competence, and suitability to department staff,
AAAs, and home care agencies.

There are no new crimes in rule. WAC 388-71-0540 clarifies
actions that will result in denial of payment and WAC 388-71-
0543 clarifies actions that may result in denial of payment.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to an LTC worker if a depart-
ment agent determines the worker "has engaged in the illegal
use of drugs or excessive use of alcohol or drugs without evi-
dence of rehabilitation. ..."

The proposed rule does not address whether the alleged con-
duct is recent or remote in time and the term "excessive" is
subjective. The proposed rule provides no guidance on
assessing the reliability of the information the agent is using
and no requirement that it bears on the worker's current ability
to do the job. It is also unclear what would constitute suffi-
cient evidence of rehabilitation. Finally, this section of the
rule seems to violate the ADA's prohibition of discrimination
against recovering alcoholics and drug addicts.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to an LTC worker if a depart-
ment agent determines that the worker had a license to care
for children or vulnerable adults denied, revoked, suspended,

WAC 388-71-0543(2) has been changed and clarifies that an
IP may be denied payment if he or she is engaged in the misuse
of alcohol, controlled substances, or legend drugs.

Character, competence, and suitability reviews are client and
IP-specific, and they may include the individual's age at the
time of conviction(s), the number of years since the convic-
tion(s), the nature of the conviction(s), and other objective
information, in relation to the specific client and his or her
assessed needs/tasks/service plan.

The individual was provided an opportunity to appeal the
licensing action, such as a revocation or suspension, at the time
the action was taken. An individual who decides not to renew
a license will not be denied payment, if the nonrenewal was
initiated solely by the individual, as in the example given here.
In contrast, an [a] decision by an agency to "not renew" the
license is an action that will be considered and would fall
under either WAC 388-71-0540 or 388-71-0543, depending
upon the reasons for the nonrenewal.

[19]
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THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

terminated, or not renewed, without regard to the basis for the
loss or denial of the license, or the passage of time since the
license ended. For instance, a person who decided not to
renew a license because the cost of a new plumbing system in
her/his facility was too great, could be denied payment as a
LTC worker with no opportunity for review.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to an LTC worker if a depart-
ment agent determines that the worker voluntarily relin-
quished, or had any health care provider license, certification
or contract denied, suspended, revoked, or terminated, even
though the license was later reinstated after satisfactory com-
pletion of conditions or requirements. For instance, a young
applicant for a registered nursing assistant license who was
denied because s/he had not yet completed a prerequisite, but
then completed the prerequisite and obtained the license,
could be denied payment as a LTC worker with no opportu-
nity for review.

For providers who have had a license or contract for the care
of children or vulnerable adults denied, revoked, suspended or
terminated for failure to comply with state and federal regula-
tions WAC 388-71-0540 and 388-71-0543 describe when the
department will deny payment or when the department may
deny payment.

In either of the scenarios presented, the applicants voluntarily
left the workforce; their actions did not result from any type of
agency decision or action, consequently they would not be
denied payment if they are otherwise qualified. If, the fact that
their license was suspended or not renewed happened to
appear on their background check, the department would
ascertain the reasons for the action during the character com-
petency and suitability review.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to an LTC worker if a depart-
ment agent determines that the worker voluntarily relin-
quished or had a residential or health care facility license, cer-
tification or contract denied, revoked, suspended, terminated,
or not renewed, without regard to the basis for the loss or
denial of the license, or the passage of time since the license
ended. For example, a person who left the work force for a
few years to care for children or elderly parents and so relin-
quished his/her license, could be denied payment as a LTC
worker with no opportunity for review.

Proposed WAC 388-71-0543 permits unreviewable depart-
ment action denying payment to an LTC worker with a pend-
ing criminal charge for a disqualifying crime, without regard
to the nature of the allegations. The enabling legislation pro-
vides that the department must perform criminal background
checks and to submit to fingerprints "for the purpose of inves-
tigating conviction records through both the Washington state
patrol and the federal bureau of investigation." Requiring
reports of pending charges before conviction, and denying
payment to LTC workers who have pending charges may
result in denying pay to workers who are facing false allega-
tions and would disproportionately harm people of color.

WAC 388-71-0540 was revised to more clearly describe when
the department will deny payment, and WAC 388-71-0543
was revised to more clearly describe when the department may
deny payment.

In the example given, an applicant who relinquished a license
to care for children because he or she left the work force to
care for elderly parents would not be disqualified.

An applicant would be disqualified if he or she relinquished a
license for the care of children because he or she had neglected
children under state and federal regulations, and the license
was otherwise going to be revoked or terminated. Under these
circumstances, the individual would have been provided the
right to appeal the underlying licensing action. That is the type
of licensing action that would fall under WAC 388-71-0540.

This change was made in order to make the background check
requirements for IPs consistent with the department's back-
ground check requirements for other administrations and divi-
sions. This rule does not apply to arrests, only to pending
charges for crimes that would be disqualifying, if convicted.
This is consistent with current practice and policy. When the
court makes its determination that the person was not guilty,
the charge will not be considered, nor appear on a new back-
ground check. If the person is found to be guilty of a lesser,
nondisqualifying crime, the department will conduct a charac-
ter, competence, and suitability review.
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THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
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RECOMMENDATION:

Proposed WAC 388-71-0543 and 388-71-0544 should be
deleted. If any provisions remain, however, the LTC worker
must be given notice and a right to appeal such determina-
tions.

RECOMMENDATION:

Either the administrative hearing rights in proposed WAC
388-71-0561 and 388-71-0562 should match the expansion
of DSHS discretion to deny payment described in proposed
WAC 388-71-0543 and 388-71-0544, or proposed WAC
388-71-0543 and 388-71-0544 should be deleted as noted
above.

The department cannot delete provider requirements for IPs
(WAC 388-71-0543) and home care agency long-term care
employees (WAC 388-71-0544). These rules implement rules
implement[ing] new statutory requirements and clarify rules
that are long standing.

The department provides appeal rights for client/employers, as
specified in RCW 74.39A.095.

IPs have appeal rights, as specified in RCW 74.39A.056 and
43.20B.675.

The proposed amendment to WAC 388-71-0515(1) deletes
the provision that the client's plan of care shall be translated or
interpreted for the individual provider.

COMMENT:

Limited English proficient individual providers may have a
solid command of conversational English, but unable to effec-
tively read English.

RECOMMENDATION:

WAC 388-71-0515(1) should state "Understand the client's
plan of care that is signed by the client or legal representative
and which may be translated or interpreted, as necessary, for
the client and the provider; ... ."

Reports of large scale losses of home care workers followed
the implementation of emergency rules WSR 12-05-100 and
12-13-090. The rules proposed in the latest WSR filing offer
no changes.

COMMENT:

We received reports from regions throughout the state that
home care recipients lost care providers in large numbers and
shortages of available caregivers occurred because many
workers could not obtain home care aide certification by the
deadline. The reports included descriptions of workers who
were not certified through no fault of their own, due to barri-
ers in the application, training, testing, and evaluation pro-
cess. For example, the home care application packet is
twenty-three pages and offered in English only, even though
many home care workers are limited English proficient.
Some workers were unaware that after taking the training, the
worker must fill out a second application to take the test. The
effect on vulnerable adults in need of home care has been dra-
matic. A shortage of home care workers can cause vulnerable
adults to stay at home without needed care for as long as they
can to avoid institutionalization, risking falls and other inju-
ries, malnourishment, medication mistakes, and ultimately,
hospitalization. Individuals seeking to return home from nurs-
ing facilities and persons seeking to stay at home and out of
care facilities are unable to do so without home care aides to
help them. The individuals whom I-1163 is intended to bene-
fit are harmed when qualified workers are not available.

Language is clarified. Translations requirements and requests
apply to medicaid clients.

[21]
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The effect on the state's budget is also a concern. When indi-
viduals remain in nursing facilities because there are not
enough workers to provide less restrictive, less expensive
options, the state's long-term care budget increases.

We also understand that the AAAs are sharing their regional
information with the department and that SEIU and the
department are collaborating to address these problems.

RECOMMENDATION:

The implementation of I-1163 introduced a complex change
to the long-term care system. We urge all entities involved to
work promptly for solutions to reduce the barriers that poten-
tial home care workers face in getting the training and certifi-
cation needed. In particular, we urge that language access
accommodations be provided for limited English proficient
workers throughout the entire training and certification pro-
cess.

WAC 388-71-0836 definition of "functionally disabled per-
son" or "person who is functionally disabled" should be
changed to "person who has a functional disability."

Please consider involving clients who receive these services
in the competency training process.

The term "functionally disabled" was removed from chapter
388-71 WAC.

Client advocacy groups have been involved in the develop-
ment of the competencies and learning objectives of the train-
ing.

WAC 388-112-0002 - Unclear as to why this section is nec-
essary; would recommend eliminating the phrase "long-term
care worker" from the first sentence since the training
described in the WAC applies to all adult family
home/assisted living workers, not just "long-term care work-
ers."

WAC 388-112-0002 delineates who the chapter applies to.
The term "long-term care worker" was removed from the first
sentence.

WAC 388-112-0003:

. Reorganize the table so that the credential is in a
column to the left, with all required educa-
tion/training provided across in a row. This
decreases confusion while including "one stop
shopping" for all requirements.

. Ensure continuity in language regarding continu-
ing education column: Include "12 hours" in each
column in order to ensure consistency.

. Include ALL training requirements covered in the
chapter 388-112 WAC on the table.

Modifications were made to the table in an effort to simplify
and clarify. However, major changes were not made due to
formatting restrictions imposed by the office of the code
reviser.

The suggested change was made.

In order to keep the table "simple" and because of restrictions
noted above, other trainings (not all of which are required)
were listed below the table with reference to appropriate WAC
section.

WAC 388-112-0004:

. There is no need to "call out" the department's abil-
ities to take action against facilities in noncompli-
ance; this is duplication since language already
exists in chapters 18.20 and 70.128 RCW.

No change was made.
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. RCW 74.39A.086 is very specific regarding
enforcement action related to those providers who
knowingly employ a long-term care worker who is
not a certified home care aid, and is directed to
promulgate the rules to implement. These rules
fail to address the "appropriate enforcement

RCW 74.39A.086 refers specifically to employment of uncer-
tified long-term care workers. The intention of WAC 388-112-
0004 is to inform regarding actions possible for violations of
other parts of this chapter.

action."
WAC 388-112-0005:
. Under the definition of "long-term care worker" The definition of "long-term care worker" clearly states that

there is a section that calls out "the following per-
sons are not long-term care workers." Add con-
tracted nurse/RN to this section, as they work,
oftentimes, for their own company.

. Why is "care team" included in the definitions sec-
tion? In adult family homes and assisted living
facilities, residents do not direct the service plan -
this appears to be relevant for the home care sector.

. The "direct supervision" definition is incomplete:
RCW 18.20.270 [(1)](b) "direct supervision"
means oversight by a person who has demon-
strated competency in the core areas or has been
fully exempted from the training requirements pur-
suant to this section, is on the premises, and is
quickly and easily available to the caregiver.

. Why is the definition of "functionally disabled per-
son" necessary in the WAC?

"all persons providing paid, personal care services... in state-
licensed facilities" are considered as long-term care workers.

A change was made to allow resident to direct care "when
able." The department does not wish to preclude the possibil-
ity of a resident to exercise their right to self-determine care.

Changes were made to more clearly define "direct supervi-
sion."

Term was removed from chapter 388-112 WAC.

WAC 388-112-0015, 388-112-0016, 388-112-0018, 388-
112-0035: To alleviate confusion, distinguish orientation
training from the long-term care worker orientation and safety
training.

Changes were made to WAC 388-112-0015, 388-112-0016,
388-112-0018 and 388-112-0035 to more clearly define train-
ing requirements addressed in these sections.

WAC 388-112-0040: Eliminate this section as it needs to be
separated out.

WAC 388-112-0040 repealed.

WAC 388-112-0045 What is basic training?

. Subsection (4) should read "A previously
approved basic training curriculum may be used to
teach core basic training but it must include
enhancements which must be approved by the
department." This fully incorporates an individ-
ual's ability to use not only RFOC but another
qualifying curriculum as well.

. Examples of enhancements (and what are NOT
considered enhancements) should be removed, as
they limit the opportunity for creative application.
Furthermore, the content of this section is outside
the intent of the initiative.

Changes were made to allow more flexibility for creative
application of requirements, and similarly for examples of
enhancements.

Initiative 1163 was a mandate to create a comprehensive train-
ing program for long-term care workers. Enhancing funda-
mentals of caregiving is in keeping with Initiative 1163. No
changes were made in response to second bullet point com-
ment.

[23]

Permanent



WSR 13-02-023

Washington State Register, Issue 13-03

SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

WAC 388-112-0053 What topics must be taught in the
core competencies of basic training for long-term care
workers?

. Many of the topics included in the core competen-
cies are duplicative, as they are also found in the
orientation and safety training. These include:

Communication skills

Resident rights

Abuse, abandonment, neglect, financial

exploitation and mandatory reporting

Body mechanics

Fall prevention

Infection control, blood-borne pathogens

. Add at the end of this section, "The core basic
training learning outcomes and competencies may
be obtained from the department."”

OoOooO oOooOoo

No change was made. Although there is some repetition of
content matter, orientation and safety is a five-hour training
and, as such, would not allow the level of detail expected in the
seventy basic training. These duplicative items are key skills
that are part of the skills testing through the department of
health (DOH).

The department is required to approve topics and competen-
cies and therefore they are outlined in WAC.

WAC 388-112-0055 What are the core competencies and
learning objectives for long-term care worker basic train-
ing?

. By including the learning outcomes and competen-
cies in WAC, it forces DSHS to "open" WACs
whenever they wish to update and/or make
changes to these outcomes and competencies. In
order to avoid this, we recommend eliminating this
entire section and include the statement at the end
of WAC 388-112-0053: "The core basic training
learning outcomes and competencies may be
obtained from the department." This supports
other sections of the draft WAC, such as WAC
388-112-0125.

. If this is not the chosen pathway, consider the fol-
lowing as alternatives:

. Learning objectives must be measureable; the
words "recognize" and "understand" are included
in many sections and are not measureable; they
should be replaced.

. Subsection (1)(c) "Listen attentively and deter-
mine that the resident understands what has been
communicated." This should be limited to "listen
attentively" as one cannot always determine that a
resident understands what has been communi-
cated. Medical, cultural, and/or cognitive condi-
tions may limit a resident's ability to fully under-
stand and therefore this learning objective is unat-
tainable.

No change was made. This section of the WAC relates directly
to the skills portion of the training and testing and as such they
are clearly stated.

A student's ability to "recognize" and "understand" are deter-
mined in the testing process and are legitimate terms of learn-
ing. Testing is based on learning outcomes.

The term "when able" was added to the sentence. This term
allows for the possibility that barriers may exist that would not
allow for a resident to fully understand what is being commu-
nicated, but encourages communication to the fullest extent.
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Subsection (4)(c) "Maintain a restraint-free envi-
ronment, including physical, chemical, and envi-
ronmental restraints .... This may not be possible,
as there are rare occasions where a restraint is
indeed the best option for the resident and must be
implemented as part of his/her negotiated care. In
this instance, workers should learn the legalities of
restraint use and when they are indeed appropriate;
monitoring for safety and proper implementation
then becomes the key objective.

Subsection (5)(b) "Identify common symptoms of
abuse, abandonment ...." Consider replacing the
word "symptoms" with "indications" as the word
"symptom" generally relates to a medical condi-
tion.

Subsection (6)(a), add, "Describe a worker's role
and limitations in resident directed care ...."

Subsection (6)(b), correct to identify that resident
directed care is unique to in-home care situations
only. Consider, "Describe the importance, impact,
and limitations of resident directed care ....
Subsection (12)(a), the list of skills demonstrations
are limited in scope and do not prepare the worker
to fully operate as a member of the care team; vital
signs measurements are expected as part of the job
and are not reflected or mentioned as learning
objectives or demonstrated during skills practice.
Neither is safe use of mechanical lifts.

All sections that are repetitive with the orientation
and/or safety requirements should be eliminated.

Subsection (16)(e) "Identify beneficial ways and
resources to work through feelings of grief and
loss" is a judgmental statement and should be
amended; ways that are beneficial for grieving
vary amongst workers and should not be held
above other methods. Consider changing to,
"Identify methods and resources to work through
feelings of grief and loss."

Any use of restraints in a facility would be rare, and under very
specific circumstances and unique to a particular resident and
their plan of care. In these instances specific training would
occur for the long-term care worker that would address this
unique situation. The training for long-term care workers is
geared to the normal rather than the exceptional circumstance.

The suggested change was made.

Residential care offers different challenges for self-directed
care but does not limit it to only in-home care.

Taking and recording vital signs is not a requirement for all
long-term care workers. There are approved continuing edu-
cation courses that include taking and recording of vital signs.

Use of mechanical lifts are also part of approved CE courses.
Many facilities do not have mechanical lifts and those that do
use a variety of devices. LTC worker would need to learn use
of specific equipment in the facility where they work.

No change was made. The purposes of chapter 388-112 WAC
are to describe training and certification requirements for
long-term care workers and others in adult family homes and
assisted living facilities. While some of the statements are
duplicative of orientation and safety requirements, this partic-
ular section describes the core competencies for the basic
training requirements. The duplicative items are key skills that
are part of the skills testing through DOH.

No change was made. The statement does not proscribe
resources or methods for dealing with grief and loss.
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WAC 388-112-0070 What documentation is required to
show completion of basic training?

. Eliminate the last part of the section title, as it is
redundant: "What documentation is required to
show completion of basic training;ineluding-eore-

. i ati 9
etes?

. Subsections (1)(d) and (h) are duplicative (date(s)
of training and completion date). Include just the
completion date.

. Subsection (2) requires the provider and training
entity to maintain a copy of the certificate. Once
the worker becomes certified, the certificate is
irrelevant and should not be maintained.

The suggested changes were made.

WAC 388-112-0075 Who is required to complete basic
training, and when, unless exempt as described in WAC
388-112-0076?

. This section is a repeat of the table in WAC 388-
112-0003 and therefore should be eliminated. If
maintained as-is, please recognize that this entire
section is confusing and refers the reader (in

numerous places) to refer to different sections of
the WAC.

. Additionally, the section unnecessarily references
certification requirements in subsection (6); this
section specifically relates to basic training. Rec-
ommend deleting subsection (6).

The table in WAC 388-112-0003 was devised to be a quick ref-
erence in response to stakeholder requests. It is not a replace-
ment for this section of WAC.

Certification requirements are an extension of the basic train-
ing. This [is] an appropriate reference point for stakeholders.

WAC 388-112-0076 Which long-term care workers are
exempt from the basic training requirement?
. This section is too far back in the entire document
and should be moved closer to the table near the
beginning.

No change was made. The Administrative Procedures Act and
code reviser's office do not allow for change at this point.
Numbers would have to be repealed and recodified at a later
date.

WAC 388-112-0078 What curriculum may be used in the
population specific component of the basic training?

. RCW 74.39A.009(20) notes that "Population spe-
cific competencies" means basic training topics
unique to the care needs of the population the long-
term care worker is serving, including but not lim-
ited to, mental health, dementia, developmental
disabilities, young adults with physical disabili-
ties, and older adults.

Changes were made to broaden the scope of this section.
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. "Population specific" curricula is broad and may
address much more than just the three specialties.
Since most adult family home and assisted living
employers would prefer long-term care workers
take courses that are required (as opposed to
optional) it seems clear that they would choose
one, two, or all three of these specialty courses to
fulfill the population specific component. By
locking the WAC:s into these three options, how-
ever, limits the possibility of future specialties.

WAC 388-112-0081, 388-112-0083, 388-112-0088, and
388-112-0091.

. Question regarding who came up with these topics
and learning objectives/competencies. Who were
the consumers questioned for their input into these
items as addressed?

. AFH and ALF workers will most likely ALWAYS
use the required population specific training
courses (i.e. mental health, dementia, and/or devel-
opmental disabilities) in order to conserve funds
while maximizing educational opportunities. The
topics such as "young adults with physical disabil-
ities" and "aging and older adults" are irrelevant
for the purposes of the seventy-five hour training,
then, and specific learning objectives and compe-
tencies should be removed from WAC.

. AFH/ALF facilities wishing to address these pop-
ulations via training should be encouraged to do so
through the continuing education venue, with the
development of learning objectives and competen-
cies left to the curriculum designer.

The topics, and learning objectives and competencies were
developed over time by the department. Contributions were
made by long term care facilities, consumer advocates, and
other community stakeholders.

While these topics may not be common for AFH/ALF, they are
none-the-less relevant in some circumstances.

The learning objectives and competencies are examples. This
does not limit further development by curriculum designers.

WAC 388-112-0092 What learning objectives may be
included in the curriculum for young adults with physical
disabilities and/or for aging and older adults?

This entire section is irrelevant; see above comments.

While these topics may not be common for AFH/ALF, they are
none-the-less relevant in some circumstances.

WAC 388-112-0106 Who is required to obtain certifica-
tion as a home care aide, and when?
. Add subsection (5) that reads: "nursing assistant
certification may be achieved in lieu of home care
aide certification."

This WAC is being written to implement Initiative 1163 which
specifically details a certified home care aide. People exempt
from the requirements can be found in WAC 388-112-0076.

WAC 388-112-0108 What documentation is required for a
long-term care worker to apply for the home care aide
certification or recertification?

. Subsection (3), eliminate the requirement for the
"training entity" to verify that the certified home
care aide has certificates or transcripts that add up
to twelve hours of DSHS-approved continuing
education. Rather, the certified home care aide
shall verify twelve hours of CE.

The suggested changes were made.
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. Subsection (4), spell out who is a long-term care
worker (RN, LPN, NAC, exempt long-term care
worker) and certified home care aide.

. Subsection (4), there is no need to maintain the
seventy-five hour certificate of completion once
certification is achieved.

. You cannot require a long term care worker to
maintain their CE certificates as long as they are
employed and up to three years after termination
of employment. This WAC is designed for PRO-
VIDERS (AFH and ALF facilities), not the workers
themselves.

The suggested change was made and WAC 388-112-0108(4)
was deleted.

In response to public comment this stipulation was developed
to address concerns about LTC workers changing jobs and for-
mer employers not forwarding evidence of completed training.
The purpose of chapter 388-112 WAC is to describe "Training
and certification requirements" that apply to providers AND to
describe the training requirements that apply to "Adult family
home applicants, resident managers, entity representatives,
long-term care workers and volunteers" also assisted living
facility administrators and their designees (WAC 388-112-
0002).

WAC 388-112-0120 What topics must developmental dis-
abilities specialty training include?
. Add at the end "The developmental disabilities
specialty training learning outcomes and compe-
tencies may be obtained from the department."

The department is required to approve topics and competen-
cies and therefore feels that they should be outlined in WAC.

WAC 388-112-0122 What are the competencies and learn-
ing objectives for the long-term care worker developmen-
tal disability specialty training?
. Eliminate entire section; refer to comments in
WAC 388-112-0120.

See comment above.

WAC 388-112-0130 What topics must long-term care
worker dementia specialty training include?
. Add at the end "The long-term care worker demen-
tia specialty training learning outcomes and com-
petencies may be obtained from the department."

See comment above.

WAC 388-112-0132 What are the competencies and learn-
ing objectives for the long-term care worker dementia
specialty training?
. Eliminate entire section; refer to comments in
WAC 388-112-0130.

See comment above.

WAC 388-112-0140 What topics must the long-term care
worker mental health specialty training include?

. Add at the end, "The long-term care worker mental
health specialty training learning outcomes and
competencies may be obtained from the depart-
ment."

See comment above.

WAC 388-112-0142 What are the competencies and learn-
ing objectives for the long-term care worker mental
health specialty training?

. Eliminate entire section; refer to comments in
WAC 388-112-0140.

See comment above.

WAC 388-112-0145 Who is required to complete compe-
tency testing for specialty training?

. Eliminate the references to different WAC 388-
112-0295, 388-112-0300, 388-112-0315; the
remaining subsections spell out who must com-
plete testing.

The suggested changes were made.
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WAC 388-112-0155 What documentation is required for
successful completion of specialty training?

. Change to read, "Specialty training must be docu-
mented by a DSHS-issued certificate of successful
completion, issued by the instructor or training
entity, that includes: (1) The name of the student,
(2) the name of the specialty training, (3) the num-
ber of training hours, (4) the name and identifica-
tion number of the home or training entity, (5) the
instructor's name, (6) the date of completion."

. The last part of this section should be changed to
read, "The employer must keep a copy of the cer-
tificate on file." Eliminate the remaining informa-
tion that references other WAC sections, as this
increases confusion.

The suggested changes were made.

WAC 388-112-0200 What is continuing education?

Subsection (1), eliminate the term "caregiving-related" in the
first sentence and replace with "relevant." Many long-term
care workers take continuing education courses that are not
related to caregiving; likewise assisted living administrators
as well as adult family home providers may benefit from con-
tinuing education that has precious little to do with caregiv-
ing. Also, change the last two words in this section from
"would be" to "is."

The term "caregiving related" was removed from this section.

WAC 388-112-0205 Who is required to complete continu-
ing education training, and how many hours of continuing
education are required each year?

Subsection (1)(b), (c), change to read, "Effective July 1,2012,
all long-term care workers must complete 12 hours of con-
tinuing education each calendar year unless: (i) Basic train-
ing was taken, therefore allowing continuing education be
delayed one calendar year, and (ii) specialty training was
taken, therefore allowing continuing education be delayed
two calendar years. Continuing education must include at
least one-half hour per year on safe food handling in adult
family homes.

The department linked continuing education (CE) time frame
requirements to the recertification schedule developed by
DOH so a long-term care worker or employer would have one
time frame for renewal of certification and CE requirements,
not two separate time frames.
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Please see RCW 70.128.230(6) which describes continuing
education requirements be completed via calendar year, not
birthday to birthday. RCW 74.39A4.341(1) also references
continuing education requirements, simply stating the need
for twelve hours per year, not specific to "calendar" or "birth-
day."

Subsection (2)(b), (c), change to read, "Effective July 1,2012,
long-term care workers must complete 12 hours of continuing
education each calendar year unless: (i) Basic training was
taken, therefore allowing continuing education be delayed
one calendar year, and (ii) specialty training was taken, there-
fore allowing continuing education be delayed two calendar
years. An assisted living facility administrator with a current
nursing home administrator license is exempt from this
requirement.

Please see RCW 18.20.270(6) which describes continuing
education requirements be completed via calendar year, not
birthday to birthday.

Subsection (3) "A long-term care worker er-eertified-home-
eare-aide who did not complete ... ." There is no reason to
call out the certified home care aide, as this term "long-term
care workers" credential encompasses the home care aide cre-
dential.

Subsection (4), change to read, "One hour of completed class-
room instruction of other form of training (such as video or
online course) equals one hour of continuing education. Fhe-

traiing-entity-must-establish-a-wayfor-the long term-eare-
wotkerto-ask-the-tstruetor-questions:”

The eliminated section does not reference the specific title of
this section and is best used elsewhere in the chapter.

We have noted this discrepancy with RCW 70.128.230 and
18.20.270 and will coordinate with residential care services
(RCS) which licenses adult family homes and assisted living
facilities. We will ask RCS to develop licensing rules that have
consistent wording so the "per year" requirement is standard.

WAC 388-112-0207 When must a long-term care worker
or certified home care aide complete continuing educa-
tion?
. In the title, remove "certified home care aide."
The term "long-term care worker" encompasses
the home care aide credential.

. Subsection (1) requires CE be completed by the
worker's birthday. This is not congruous with
WAC 388-112-0205, nor with RCW 18.20.270(6),
70.128.0230(6), and 74.39A.341(1) which state
calendar year and simply "year," respectively.

The suggested change was made.

See response to comment under WAC 388-112-0205.

WAC 388-112-0220 May basic training be completed a
second time and used to meet continuing education
requirements?

. This is an exclusive call-out and should be elimi-
nated entirely. For example, a repeated course of
nurse delegation cannot be used to fulfill the con-
tinuing education requirements, nor can repeating
a specialty course.

This section was repealed.
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WAC 388-112-0225 May specialty training be used to
meet continuing education requirements?

The last two sentences do not match current statutes. "When
a specific specialty training is completed as part of basic train-
ing the hours cannot be applied to continuing education. Dif-
ferent specialty training taken in subsequent years may be
applied as continuing education hours." RCW 18.20.270(6)
and 70.128.230(6) clearly state that the completion of a spe-
cialty training may fulfill two years' worth of continuing edu-
cation.

RCW 74.39A.074 (1)(c) allows the training required in RCW
18.20.270(6) and 70.128.230(6), which is the specialty train-
ing, to apply towards the seventy-five hours of basic training
as required by Initiative 1163. In addition, training above sev-
enty-five hours is not required the first year of training. Since
long-term care workers meet their specialty training require-
ments when they complete basic training, this cannot apply to
CE the following year. Additional CE is required by statute.

WAC 388-112-0240 What are the documentation require-
ments for continuing education?

This section must be amended to better match the significant
changes to WAC 388-112-0205 as suggested.

. Subsection (1)(b) eliminate "as approved by
DSHS."

. Subsection (f) eliminate "DSHS approved" in both
locations within the subsection and "and signa-
ture" (because online or internet-based courses
often lack instructor signature).

The suggested changes were made.

WAC 388-112-0255 What is first-aid training?

. Eliminate subsections (1) - (4) that include all top-
ics, since OSHA determines those and may change
them in the future. Amend the last part of the first
section to read "Training includes all course topics
as identified in the OSHA first-aid training stan-
dards."

The suggested change was made.

WAC 388-112-0295 What components must competency
testing include?

. Subsection (1) states that all competency exams
include a skills portion. This is not true; the forty-
eight hour course for adult family homes does not
include a skills portion, nor should it.

. Determining in WAC that a competency test
always includes both skills and written exams
places DSHS in a predicament whereas creative
changes cannot be made to better "test" a student's
progress and knowledge (by way of a project, for
example).

Changes were made to WAC 388-112-0295 by adding subsec-
tion (2), specific to adult family home residential care admin-
istrator training that does not include skills demonstration.
The rule includes the following language "... knowledge
should be measured by an assigned project ... ."

WAC 388-112-0320 What trainings must be taught with a
curriculum approved by DSHS?

Eliminate the details in this entire section and replace it with
"all required training courses must have approval from DSHS
prior to use."

Changes were made to simplify this section but it was not
eliminated.
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WAC 388-112-0325 What must be submitted to DSHS for
curriculum approval?

. Subsection (2) Continuing education. Mimic the
spirit of continuing education WAC for nursing
home administrators (WAC 246-843-130); it is
simple and to-the-point while eliminating DSHS
time and effort at reviewing and approving every
individual training entity and allows for DSHS
audit of courses offered/entities offering courses.

Consider the following wording for this subsection (2):

"A course provided to satisfy the continuing education
requirement for long-term care workers, assisted living facil-
ity administrators (or designees), adult family home provid-
ers, and entity representatives shall meet the following condi-
tions before being approved by the department:

(1) A request for approval shall be submitted on forms
provided by the department at least one day prior to the start
of the course;

(2) Such a course of study shall consist of a minimum of
one hour of organized instruction;

(3) Such courses of study may include the following gen-
eral subject areas or their equivalents, and shall be oriented to
the worker and reasonably related to the worker's job duties or
future job duties:

a. Resident management;

b. Personnel management;

c. Financial management;

d. Environmental factors affecting resident and staff
well-being;

e. Laws relating to Washington state long-term care;

f. Common conditions affecting long-term care residents;

g. Activities and social programs;

h. Food and menu planning;

i. Legal aspects of employment, care and service;

j- Trends and new developments in long-term care;

k. First aid, CPR, and/or food handling;

1. Nursing and other adjunct services;

m. Resident rights.

Subsection (4) Such course(s) of study shall issue to the
worker certificates of attendance or other evidence of satis-
factory completion.":

. Eliminate the provision allowing self-study in this
section.
. Refer to the "Request for Approval of Educational

Offering” (DOH form 661-004 dated November
2010) for the nursing home administrator CE cur-
riculum application document. Sponsors that are
automatically approved should be included, and
based upon past high-quality professional training
coursework and include:

Long-term care worker training cannot be defined in the same
way as nursing home requirements. Initiative 1163 promotes
choice of trainers and training methods for LTC workers
across the state in residential and community settings.

The department is investigating a procedure whereby continu-
ing education, approved by a national credentialing organiza-
tion, would not have to be preapproved through DSHS. The
criteria governing this circumstance would be posted on aging
and disability services administration web site.
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- Washington Health Care Association

u Washington State Residential Care Coun-
cil

Leading Age of Washington

American Health Care Association
National Center for Assisted Living
Department of Social and Health Services

NAB National Continuing Education
Review Services (NCERS)

Assisted Living Federation of America
Residents Council of Washington
Oregon Healthcare Association

Washington Long-Term Care Ombuds-
man
. Any state professional association affili-
ated with NAB NCERS registered or cer-
tified sponsors
B American College of Health Care Admin-
istrators
u Leading Age of America
Because the department may change its methods
of curriculum approval in the future, consider
changing all subsections (1) through (4) to "curric-
ulum not developed by DSHS must be reviewed
by DSHS prior to approval.”
If these sections remain, subsection (3)(a) should
read, "if the instructor or training entity wants to
use a previously DSHS-approved basic training
program with enhancements ... ."

WAC 388-112-0330 What is the curriculum approval pro-
cess for orientation, basic training (core and population
specific training), and continuing education?

Why are WAC 388-112-0325 and 388-112-0330
separate? By simply stating that DSHS must
approve curricula and those applications must be
submitted on DSHS-developed application forms,
this seems to fit all aspects of required processes.
Eliminate this entire section.

Initiative 1163 requires the department to create an "approval
system." It is appropriate to clearly delineate the system
developed.
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

WAC 388-112-0335 What are the requirements for an
assisted living facility or adult family home that wishes to
conduct orientation, safety, basic, on-the-job training,
continuing education, or long-term care worker specialty
training?

. Subsection (1)(c)(v) if the home cannot teach oth-
ers that are outside of employment by the same
owner/operator, then don't include that option on
the application. Eliminate this section entirely.
Both RCW 18.20.270 and 70.128.230 encourage
homes to "pool resources" to coordinate educa-
tional offerings amongst and between facilities and
that the department must support this. The elimi-
nation of this opportunity sets up a financial hard-
ship for many long-term care communities, espe-
cially those in rural areas of Washington.

. Subsection (1)(f) requires the home to keep the
certificates on file for six years; certificates dem-
onstrate successful completion of a course. Sub-
section (1)(g), then, which requires the home to
maintain attendance and testing records, is irrele-
vant and should be eliminated.

An owner/operator is not prohibited from teaching nonem-
ployees. Becoming a community instructor (CI) would allow
the person to teach outside of their own facility. There is no
cost associated with becoming a CI.

Subsection (1)(g) was eliminated.

WAC 388-112-0340 Is department approval required to
provide continuing education?

. This section is redundant to WAC 388-112-0335
and should be eliminated.

Suggested change was made. WAC 388-112-0340 was
repealed.

WAC 388-112-0345
. Where is the department's statutory authority for
suspending a training program? At what point can
a training program be reinstated?

. Population-specific training is a component of
basic training, therefore should be eliminated in
the first sentence.

. Amend subsection (4) to read: The home's instruc-
tor(s) fail to meet the applicable trainer standards;
eliminate the citations.

RCW 74.39A.074 (2), (4) states that only training curriculum
approved by the department may be used to fulfill the training
requirements and adopt rules to implement this section. The

department's responsibility to approve training programs and
instructors has been a long-standing authority.

Suggested change was made.

Suggested change was made.

WAC 388-112-0350 What trainings must be taught by an
instructor who meets the applicable minimum qualifica-
tions under this chapter?

. Referring the reader to multiple sections of the
WAC is ineffective and difficult to follow. Elimi-
nate the entire section and replace it with: "all
required training courses must be taught by DSHS-
approved instructors. CE and orientation/safety
training must be taught by someone knowledge-
able in the topics."

WAC 388-112-0350 was removed.
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

. Alternately, eliminate this entire section and
instead use WAC 388-112-0360 which states the
same thing.

WAC 388-112-0370 What is a guest speaker, and what are
the minimum qualifications to be a guest speaker for basic
training?
. Why limit this to just basic training (as the title
suggests)? Consider eliminating the last three
words of the title ("for basic training").

. Subsection (2)(a) change to "The approved
instructor must select guest speakers based on their
knowledge and experience in the specific topic."
By requiring an approved instructor to choose a
guest speaker that meets the training requirements
places him/her in the predicament of checking ref-
erences and/or reviewing resumes and back-
ground. This may eliminate some very powerful
presentations simply due to guest speaker's limited
or otherwise alternate education and experience
that is not included in the DSHS approval criteria.

. Subsection (2)(b) eliminate the term "and qualifi-
cations."

The suggested changes were made.

WAC 388-112-0380 What are the minimum qualifications
for an instructor for basic, population specific, on-the-job
training, residential care administrator, and nurse delega-
tion core and specialized diabetes training?

. Subsections (3)(a)(i), (ii) By requiring the trainer
to have experience in a "community setting" elim-
inates those nurses or other professionals who cur-
rently may work in another care setting (such as a
nursing home) and who may teach in a nursing
assistant certification course or similar. Likewise,
it eliminates community colleges or technical
schools from teaching the basic training course, as
many of their instructors are also nursing instruc-
tors and/or NAC instructors who do not necessar-
ily work in the "community based care settings."

Subsection (3)(a)(i) states "... work experience within last five
years with elderly or persons with disabilities requiring long-
term care in a community setting." The department views
experience with the specific population to be crucial. That
experience may be gained in a variety of settings, including,
but not limited to, clinics, hospitals, and nursing facilities.

WAC 388-112-0385 What are the minimum qualifications
for instructors for manager and long-term care worker
mental health specialty training?

. Subsection (2)(a) after "adult family home pro-
vider" add the term "or designee." This mimics the
assisted living standards and allows the adult fam-
ily home provider to promote a qualified resident
manager or entity representative to teach the
course, rather than limiting the training opportuni-
ties to just the provider.

The suggested change was made.

[35]
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL COMMENTS
SUBMITTED. THE ACTIONS TAKEN IN RESPONSE, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

WAC 388-112-0390 What are the minimum qualifications
for instructors for manager and long-term care worker
dementia specialty?

. Subsection (2)(a) after "adult family home pro-
vider" add the term "or designee." This mimics the
assisted living standards and allows the adult fam-
ily home provider to promote a qualified resident
manager or entity representative to teach the
course, rather than limiting the training opportuni-
ties to just the provider.

The suggested change was made.

WAC 388-112-0395 What are the minimum qualifications
for instructors for manager and long-term care worker
developmental disabilities specialty?

. Subsection (2)(a) after "adult family home pro-
vider" add the term "or designee." This mimics the
assisted living standards and allows the adult fam-
ily home provider to promote a qualified resident
manager or entity representative to teach the
course, rather than limiting the training opportuni-
ties to just the provider.

For ease of reference and reading, the sections on approval of
instructors should be separated out between community-
based instructors and facility-based instructors. Perhaps a
table or grid that spells out the criteria for each would best
depict the differences and "clean up" the oftentimes mixed
topics that are included in the same sections.

The suggested change was made.

A table delineating trainer qualifications was submitted for
consideration of inclusion in chapter 388-112 WAC. While
this table held merit it had not been proposed in previous fil-
ings and cannot be added now per code reviser restrictions.
The department will consider for inclusion when chapter 388-
112 WAC is next opened for review.

WAC 388-112-0405 What physical resources are required
for classroom training and testing?
. This section belongs in an approval letter (for a
facility-based trainer) or contract (for a community
instructor) to ensure that the space is appropriate.

No change was made. The need has been identified to estab-
lish these guidelines prior to approval of training program.

A final cost-benefit analysis is available by contacting
Martin Yates, P.O. Box 45600, Olympia, WA 98504-5600,
phone (360) 725-2540, fax (360) 407-7582, e-mail martin.
yates@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 86, Amended 63,
Repealed 77.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 86, Amended 63, Repealed 7.
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Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0500 What is the purpose of ((WAE
388-11-0500-through{388-1-059521{388-71-05909})) this
chapter? ((A—elientdegalrepresentative-may-cheose-an-indi-

059091)) The purpose of this chapter is to describe the:
(1) Qualifications of an individual provider, as defined in
WAC 388-106-0010;

(2) Qualifications of a long-term care worker employed
by a home care agency ((previder)), as defined in WAC 388-
106-0010 and chapter ((246-336)) 246-335 WAC;

(3) Conditions under which the department or the area
agency on aging (AAA) will pay for the services of an indi-
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vidual provider or a home care agency ((previder)) long-term
care worker;

(4) Training requirements for an individual provider and
home care agency ((previder)) long-term care worker:;

5) Client's options for obtaining a long-term care

worker. A client, as described in WAC 388-71-0836, eligible

WSR 13-02-023

(5) Effective January 8, 2012, be screened through
Washington state's name and date of birth background check.

Preliminary results may require a thumb print for identifica-
tion purposes.

(6) Effective January 8, 2012, be screened through the
Washington state and national fingerprint-based background

to receive long-term care services, or his/her legal representa-

check, as required by RCW 74.39A.056.

tive acting on the client's behalf, may choose to receive per-
sonal care services in the client's home from an individual
provider or a long-term care worker from a home care
agency. Ifthe client chooses to receive services from a home
care agency, the agency will assign a long-term care worker
employed by the agency to provide services to the client.
Individual providers and home care agency long-term care
workers are "long-term care workers" as defined in RCW
74.39A.009 and are subject to background checks under
RCW 74.39A.055 and 43.20.710; and
(6) Contracting requirements.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0505 How does a client hire an individ-
ual provider? The client((;)) or legal representative:

(1) Has the primary responsibility for locating, screen-
ing, hiring, supervising, and terminating an individual pro-
vider;

(2) Establishes an employer/employee relationship with
the individual provider; and

(3) May receive assistance from the social worker/case
manager or other resources in this process.

AMENDATORY SECTION (Amending WSR 04-16-029,
filed 7/26/04, effective 8/26/04)

WAC 388-71-0510 How does a person become an
individual provider? In order to become an individual pro-
vider, a person must:

(1) Be eighteen years of age or older;

(2) Provide the social worker/case manager/designee
with:

(a) A valid Washington state driver's license or other
valid picture identification; and either

(b) A Social Security card; or

(c) Proof of authorization to work in the United States.

3) ((Gemp}eﬁe—aﬂd—submﬁte—ﬂ&e—seeral—weﬂeeﬁlease

4))) Complete the required DSHS form authorizing a
background check;

(4) Disclose any disqualifying criminal convictions and

pending charges, and also disclose civil adjudication pro-

ceedings and negative actions as those terms are defined in
WAC 388-71-0512;

(7) Results of background checks are provided to the
department and the employer or potential employer unless
otherwise prohibited by law or regulation for the purpose of

determining whether the person:

(a) Is disqualified based on a disqualifying criminal con-
viction, a pending charge for a disqualifying crime, civil
adjudication proceeding, or negative action; or

(b) Should or should not be employed as an individual
provider based on his or her character, competence, and/or
suitability.

(8) Disqualifying crimes, civil adjudication proceedings,
and negative actions are listed in WAC 388-71-0540 (4). (5)
and (6).

(9) For those providers listed in RCW 43.43.837(1), a
second Washington state and national fingerprint-based
background check is required if they have lived out of the
state of Washington since the first national fingerprint-based
background check was completed.

(10) The department may require an individual provider
to have a Washington state name and date of birth back-
ground check or a Washington state and national fingerprint-
based background check. or both, at any time.

(11) Sign a home and community-based service provider
contract/agreement to provide personal care services to a per-
son under a medicaid state plan or federal waiver such as
COPES(GMNIW-ermedicaid-personal-eare-elient)) or other
waiver programs.

NEW SECTION

WAC 388-71-0512 What is included in Washington
state's name and date of birth background check and the
Washington state and national fingerprint-based back-
ground check? (1) Washington state's name and date of birth
background check includes a check of:

(a) Records contained in databases maintained by the
Washington state patrol, including records of pending
charges and criminal convictions.

(b) Records maintained by the Washington state depart-
ment of corrections and the Washington state administrative
office of the courts judicial information system.

(¢) Records of negative actions, final findings, or civil
adjudication proceedings of any agency or sub-agency.

(1) A "negative action" includes the denial, suspension,
revocation, or termination of a license, certification, or con-
tract for the care of children, as defined in RCW 26.44.020,
or vulnerable adults, as defined in RCW 74.34.020, for non-
compliance with any state or federal regulation.

(i1) A "civil adjudication proceeding" is a judicial or
administrative adjudicative proceeding that results in a find-
ing of, or upholds any agency finding of, domestic violence,
abuse, sexual abuse, exploitation, financial exploitation,
neglect, abandonment, violation of a child or vulnerable adult
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under any provision of law, including but not limited to chap-
ters 13.34,26.44, or 74.34 RCW or rules adopted under chap-
ters 18.51 and 74.42 RCW. "Civil adjudication proceeding"
also includes judicial or administrative findings that become
final due to the failure of the alleged perpetrator to timely
exercise a legal right to administratively challenge such find-
ings.

(iii) Negative actions and civil adjudication proceedings
include but are not limited to, findings made and actions
taken by:

(A) DSHS adult protective services;

(B) DSHS residential care services;

(C) DSHS children's protective services;

(D) The Washington state department of health; and

(E) The nursing assistant registry;

(iv) Any pending charge, criminal conviction, civil adju-
dication proceeding or negative action disclosed by the appli-
cant.

(2) The Washington state and national fingerprint-based
background check includes a check of:

(a) Washington state records;

(b) Federal Bureau of Investigation (FBI) records; and

(c) The national sex offender registry.

(3) Except as prohibited by federal law, results are
shared with the employer or prospective employer and with
the department of health, as authorized.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0513 Is a background check required
of a long-term care worker employed by a home care
agency ((previder)) licensed by the department of health?
In order to be a long-term care worker employed by a home

care agency ((previder)), a person must ((complete-the
| s eriminal - ctionbacl e ?

tﬁg%eﬂ—}ess—ﬂ%&ﬁ—thfee—yeﬂfs))_
1) Complete the required DSHS form authorizing a
background check.

(2) Disclose any disqualifying criminal convictions and

pending charges, and also disclose civil adjudication pro-
ceedings and negative actions as those terms are defined in
WAC 388-71-0512.

(3) Effective January 8, 2012, be screened through

Washington state's name and date of birth background check.
Preliminary results may require a thumb print for identifica-
tion purposes.

(4) Effective January 8, 2012, be screened through the
Washington state and national fingerprint-based background
check, as required by RCW 74.39A.056.

(5) Results of background checks are provided to the
department and the employer or potential employer for the

purpose of determining whether the person:
(a) Is disqualified based on a disqualifying criminal con-

viction, a pending charge for a disqualifying crime, civil
adjudication proceeding, or negative action; or
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(b) Should or should not be employed based on his or her
character, competence, and/or suitability.

(6) Disqualifying crimes, civil adjudication proceeding,
and negative actions are listed in WAC 388-71-0540 (4). (5)

and (6).
(7) For those providers listed in RCW 43.43.837(1). a
second national fingerprint-based background check is

required if they have lived out of the state of Washington
since the first national fingerprint-based background check

was completed.
(8) The department may require a long-term care worker
to have a Washington state name and date of birth back-

ground check or a Washington state and national fingerprint-
based background check, or both, at any time.

NEW SECTION

WAC 388-71-0514 Can an individual provider or
licensed home care agency long-term care worker work
pending the outcome of the national fingerprint-based
background check? An individual provider or licensed
home care agency long-term care worker may work up to one
hundred twenty days pending the outcome of the Washington
state and national fingerprint-based background check, pro-
vided that the person is not disqualified as a result of Wash-
ington state's name and date of birth background check or for
character, competence, or suitability.

AMENDATORY SECTION (Amending WSR 10-06-112,
filed 3/3/10, effective 4/3/10)

WAC 388-71-0515 What are the responsibilities of

an individual provider ((ex-heme-eare-ageney-provider))
when ((employed-to-previde-eare)) providing services to a

client? An individual provider ((er-heme-eare-ageneypro-
vider)) must:

(1) Take direction from the client, who is the IP's
employer, or when appropriate, from the client's legal repre-
sentative;

(2) Understand the client's plan of care that ((is)) has
been signed by the client or legal representative ((and-seetal
weorker/case-manager-and)), which may be translated or inter-

preted, as necessary, ((fer)) and as requested by the client

(€ )

(())) (3) Provide the services as outlined on the client's
plan of care, as ((defined)) described in WAC 388-106-0010,
according to the client's direction, supervision, and prioritiza-
tion of tasks within the number of hours authorized;

(())) (4) Accommodate the client's individual prefer-
ences and ((differenrees)) unique needs in providing care;

((4)) (5) Contact the ((ekent's)) client, client's represen-
tative and case manager when there are changes ((whieh))
that affect the personal care and other tasks listed on the plan
of care;

((65Y))) (6) Observe ((the-elientfor)) and consult with the
client or client's representative, regarding change(s) in health,
take appropriate action, and respond to emergencies;

((66))) (1) Notify the case manager immediately when
the client enters a hospital, or moves to another setting;

(D)) (8) Notify the case manager immediately ((i)) in
the event of the ((ehient-dies)) client's death;
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((68))) (9) Notify the department or AAA immediately
when unable to staff/serve the client; ((and))
() (10) Notify the department/AAA when the indi-

vidual pr0V1der ((er-heme—eare-ageney)) will no longer pro-
vide services. ((Netifieationte-the-elientdegal-guardian))

The individual provider must:

(a) Give at least two weeks' notice, and

(b) ((Be)) Notify the client or the client's representative
in writing; and

(c) Notify the client's case manager.

((€9))) (11) Complete and keep accurate time sheets of
authorized/paid hours that are accessible to the social
worker/case manager; under WAC 388-106-0130, the depart-
ment does not pay for shared benefit(s) or informal support
provided to the client by anyone, including the IP; and

((#H)) (12) Comply with all applicable laws ((and)),
regulations, and the individual provider contract.

NEW SECTION

WAC 388-71-0516 What are the responsibilities of
home care agency when providing care to a client? In pro-
viding care to a client, a home care agency must:

(1) Ensure that the assigned home care agency long-term
care worker(s) understands the client's plan of care that is
signed by the client or legal representative, and which may be
translated or interpreted, as necessary for the client;

(2) Provide tasks from services outlined in a client's plan
of care, as described in WAC 388-106-0010;

(3) Accommodate the client's individual preferences and
unique needs in providing care;

(4) Contact the client, client's representative and case
manager when there are changes observed by the assigned
home care agency long-term care worker that affect the per-
sonal care and other tasks listed on the plan of care;

(5) Ensure that the assigned home care agency long-term
care worker(s) observes the client for and consults with the
client or representative, regarding change(s) in health, takes
appropriate action, and responds to emergencies;

(6) Notify the case manager immediately when the client
enters a hospital, or moves to another setting;

(7) Notify the case manager immediately in the event of
the client's death;

(8) Notify the department or AAA immediately when
unable to staff/serve the client;

(9) Notify the department or AAA when the home care
agency will no longer provide services and the home care
agency must:

(a) Give at least two weeks' notice; and

(b) Notify the client or the client's representative in writ-
ing; and

(c) Notify the case manager.

[39]
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(10) Comply with time keeping requirements, and keep
accurate time sheets of authorized/paid hours that are acces-
sible to the appropriate department or designee staff; under
WAC 388-106-0130, the department does not pay for shared
benefit(s) or voluntary informal support that may be provided
to the client by anyone, including providers; and

(11) Comply with all applicable laws and regulations.

NEW SECTION

WAC 388-71-0517 What are the responsibilities of a
home care agency when the home care agency long-term
care worker is a family member of the client and the cli-
ent is receiving in-home medicaid-funded personal care
or DDD respite services? A home care agency must not bill
the department for in-home medicaid-funded personal care or
DDD respite services when the agency employee providing
care is a family member of the client served, unless approved
to do so through an exception to rule under WAC 388-440-
0001. For purposes of this section, family member means
related by blood, marriage, adoption, or registered domestic
partnership.

AMENDATORY SECTION (Amending WSR 09-03-066,
filed 1/14/09, effective 2/14/09)

WAC 388-71-0520 ((Are-there)) What are the train-
ing requirements for an individual provider or a home

care agency ((previder-of-an-sadult-elient)) long-term care

worker? An individual provider or a home care agency
((previderfer-an—adult-elient)) long-term care worker, hired
on or after January 7, 2012, must meet the training require-
ments ((#r)) described in WAC ((388-7-65665)) 388-71-
0836 through ((388-H-05865-and-WAC388-71-080+
through388-71-0826)) 388-71-1006. These training require-
ments also apply to individual providers or home care agency
long-term care workers who were hired before January 7,

2012, if they did not complete prior training requirements
within one hundred twenty days of hire and they want to be

reinstated to work as a long term care worker. These training
requirements and certification if required must be met prior
to reinstating these individual to work as a long term care
worker.
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NEW SECTION
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WAC 388-71-0523 What are the training/certification requirements for individual providers and home care agency
long-term care workers?

ent, or adoptive par-
ent as individual
provider.

individual provid-
ing care for his or
her adult child
ONLY and receiv-
ing services
through the divi-
sion of develop-
mental disabili-
ties and not
exempt under (1)
or (2) of this table.

per WAC 388-71-
0895.

hours per WAC
388-71-0895.

hours per WAC
388-71-0890.

Continuing Certification
Who Status Orientation Training Safety Training Basic Training Education HCA-C
(1) An individual RN, LPN, CN-A, | Not required Not required Not required Required. Tenhours | Not required
provider who is a and allied health through June 30,
licensed, certified professionals listed 2012 Twelve hours
health care profes- | in WAC 388-71- from July 1, 2012
sional 0839 forward per WAC
388-71-0990 and
388-71-0991

(2) An individual Employed as a Not required Not required Not required Required. Tenhours | Not required
provider or home long term care through June 30,
care agency long worker at some 2012. Twelve hours
term care worker point between Jan- from July 1, 2012
with specific uary 1,2011 and forward per WAC
employment his- January 6, 2012 388-71-0990 and
tory. and who com- 3888-71-0991.

pleted the basic

training require-

ments in effect on

date of his or her

hire. WAC 388-71-

0840.
(3) Individual pro- | Contracted with Required. Two hours | Required. Three Required. Seventy | Required. Twelve Required per WAC
vider/home care the department OR | per WAC 388-71- hours per WAC hours per WAC hours per WAC 388-71-0975.
agency long term hired by a licensed | 0860. 388-71-0860. 388-71-0870 and 388-71-0990 and
care worker. home care agency 388-71-0875. 388-71-0991.

to provide personal

care service as

defined in WAC

388-71-0836 and

is not exempt

under subsection

(1) or (2) of this

table.
(4) An individual Contracted indi- Required. Two hours | Required. Three Required. Thirty Not required prior | Not required
provider with lim- | vidual providing per WAC 388-71- hours per WAC hours per WAC to June 30, 2014.
ited hours. twenty hours or 0860. 388-71-0860. 388-71-0880.

less of care for one

person per calen-

dar month and

does not meet cri-

teriain (1) or (2) of

this table.
(5) Parent, step-par- | Department paid Required. Two hours | Required. Three Required. Seven Not required Not required
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is not exempt
under (1) or (2) of
this table.

Continuing Certification
Who Status Orientation Training Safety Training Basic Training Education HCA-C

(6) Biological, step, | Who is a depart- Required. Two hours | Required. Three Required. Thirty Required for adult | Not required.
or adoptive par- ment paid individ- | per WAC 388-71- hours per WAC hours per WAC child per WAC 388-
ent/adult child as ual providing care | 0860. 388-71-0860. 388-71-0880. 71-0990 and 388-
individual provider. | ONLY to his or 71-0991. Not

her child or parent, required for parent

and does not meet provider per WAC

criteria in (5) and 388-71-1001.

AMENDATORY SECTION (Amending WSR 10-06-112,
filed 3/3/10, effective 4/3/10)

WAC 388-71-0540 When will the department, AAA,
or department designee deny payment for services of an
individual provider or home care agency ((previder))

Fhe-department AAA; ordepart-

ong-term care Worke ? (( 5 5

The department, AAA, or department designee will deny
payment for the services of an individual provider or home
care agency provider ((whe)):

(1) When the services are provided by an employee of
the home care agency who is related by blood, marriage,
adoption, or registered domestic partnership to the client;

(2) When he or she is the client's spouse, ((per42-CFR-
44H69€g9—)) except in the case of an individual provider for
a chore services client. Note: For chore spousal providers,
the department pays a rate not to exceed the amount of a one-
person standard for a continuing general assistance grant, per
WAC ((388-478-0630)) 388-478-0020;

(()) (3) When he or she is the natural/step/adoptive
parent of a minor client aged seventeen or younger receiving
services under medicaid personal care;

((3))) (4) When he or she is a foster parent providing
personal care to a child residing in their licensed foster home;

(({4—)—Has—bee1+eemqeteekef—a—d1sqﬁa¥rfymg—efme—&ﬂdef

as—deﬁﬁed—m—RGWL%%—SQO—))
(5) ((Has—&b&sed—ﬂegieeted—&baﬂéeﬂed—er—eaqﬂeﬁed—a

REWS)) When he or she has had any of the following:

(a) A history of noncompliance with federal or state laws
or regulations in the provision of care or services to children
or vulnerable adults;

(b) A conviction or pending charge for a crime in federal
court or in any other state, when the department determines
that the crime is equivalent to a crime under subsections (¢),

(d) A conviction or pending charge for "crimes relating
to financial exploitation" as defined in RCW 43.43.830,
unless the crime is theft in third degree and more than three
years have passed since conviction, or unless the crime is
forgery or theft in the second degree and more than five years
has passed since conviction;

(e) A conviction or pending charge for a "crime relating
to drugs" which is the manufacture, delivery, or possession
with intent to manufacture or deliver a controlled substance
under one of the following:

(1) Violation of the imitation controlled substances act
(VICSA):

(i1) Violation of the uniform controlled substances act
(VUCSA);

(iii) Violation of the uniform legend drug act (VULDA);
or

(iv) Violation of the uniform precursor drug act
(VUPDA).

(f) A conviction or pending charge for sending or bring-
ing into the state depictions of a minor engaged in sexually
explicit conduct;

(g) A conviction or pending charge for criminal mistreat-

ment;

(h) Been found to have abused, neglected, financially
exploited, or abandoned a minor or vulnerable adult by court
of law or a disciplining authority, including the department of
health. Examples of legal proceedings in which such find-
ings could be made include juvenile court proceedings under
chapter 13.34 RCW, domestic relations proceeding under
title 26 RCW, and vulnerable adult protection proceedings
under chapter 74.34 RCW;

(1) A finding of abuse or neglect of a child under RCW
24.44.020 and chapter 388-15 WAC that is:

(1) Listed on the department's background check central
unit (BCCU) report; or

(ii) Disclosed by the individual, except for findings made

before December, 1998. Findings made before December
1998 require a character, competence, and suitability deter-

mination.

(1) A finding of abuse. neglect, financial exploitation, or

abandonment of a vulnerable adult that is:

(d). (e). (). or (g) below:

(c) A conviction or pending charge for a "crime against
children or other persons" as defined in RCW 43.43.830,

unless the crime is simple assault, assault in the fourth

(1) Listed on any registry, including the department's reg-
istry:

(ii) Listed on the department's background check central
unit (BCCU) report; or

degree, or prostitution and more than three years has passed
since conviction;

(iii) Disclosed by the individual, except for adult protec-
tive services findings made before October 2003. Findings
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made before October 2003 require a character, competence,
and suitability determination.

(6) Who has had a license, certification, medicaid or
medicare provider agreement, or a contract for the care of
children or vulnerable adults denied, suspended, revoked, not
renewed, or terminated, for noncompliance with state and/or
federal regulations;

(7) ((Pees—not—suceessfully—complete—the —training
) hin the-tirme e o in WAC 3887
05665-threugh388-71-05865)) Who obtained or attempted to

obtain a license, certification or contract by fraudulent means
or misrepresentation;

(8) (({s—alfeady—l?&eeﬁﬂg—th&eﬁeﬂ#s—&eeds—eﬂ—aﬂ—infefmal
basts;and-the-client's-assessment-or-reassessment-doesnot
i i : )) Who knowingly, or with
reason to know, made a false statement of material fact on his
or her application for a license, certification, contract or any
data attached to the application, or in any matter involving
the department;

(9) Who willfully prevented or interfered with or failed
to cooperate with any inspection, investigation, or monitoring
visit made by the department, including refusal to permit
authorized department representatives to interview clients or
have access to their records;

(10) When the client's assessment or reassessment does
not identify an unmet need;

11) Who is terminated by the client (in the case of an
individual provider) or by the home care agency (in the case
of an agency provider);

(12) Who does not successfully complete applicable
training requirements, within the timeframes described in
WAC 388-71-0875, 388-71-0880, 388-71-0890 and 388-71-
0991. If an individual provider or long-term care worker
employed by a home care agency does not complete required
training within the required timeframe, and:

(a) If the worker is not required to be a certified home
care aide, then the long-term care worker may not provide
care until the training is completed; or

(b) If the worker is required to be a certified home care
aide, then the long-term care worker may not provide care
until the certification has been granted.

(13) Who does not successfully complete the certifica-
tion or recertification requirements as described under WAC
388-71-0975; or

(14) Who has had a home care aide certification denied,
suspended, or revoked. If the individual is otherwise quali-
fied, payment for services may resume when his or her certi-
fication has been reissued.

In addition, the department, AAA, or department desig-
nee may deny payment to or terminate the contract of an indi-
vidual provider as provided under WAC 388-71-0543, 388-
71-0546, and 388-71-0551((;and388-H-0556)).

NEW SECTION

WAC 388-71-0543 When may the department, AAA,
or department designee deny payment for the services of
an individual provider? In addition to mandatory denials of
payment under WAC 388-71-0540, the department, AAA, or
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department designee may deny payment for the services of an
individual provider who:

(1) Has been convicted of:

(a) Any crime that the department determines is reason-
ably related to the competency of the person to provide care
to a client; or

(b) A crime involving a firearm used in commission of a
felony or in any act of violence against a person.

(2) Is engaged in the misuse of alcohol, controlled sub-
stances, or legend drugs;

(3) Has committed an act of domestic violence toward a
family or household member;

(4) Has been found in any final decision of a federal or
state agency to have abandoned, neglected, abused or finan-
cially exploited a vulnerable adult, unless the department is
required to deny payment under WAC 388-71-0540;

(5) Has had a license for the care of children or vulnera-
ble adults denied, suspended, revoked, terminated, or not
renewed unless the department is required to deny payment
under WAC 388-71-0540;

(6) Has had any health care provider license, certifica-
tion or contract denied, suspended, revoked, terminated, even
though the license was later reinstated after satisfactory com-
pletion of conditions or other requirements. This provision
also applies to a long-term care worker who voluntarily relin-
quished a license, certification or contract in lieu of revoca-
tion or termination;

(7) Has had any residential care facility or health care
facility license, certification, contract denied, suspended,
revoked, terminated, even though the license, certification or
contract was later reinstated after satisfactory completion of
conditions or other requirements. This provision also applies
to a long-term care worker who voluntarily relinquished a
license, certification or contract in lieu of revocation or termi-
nation;

(8) Has been enjoined from operating a facility for the
care and services of children or adults; or

(9) Has been the subject of a sanction or corrective or
remedial action taken by federal, state, county, or municipal
officials or safety officials related to the care or treatment of
children or vulnerable adults, unless the department is
required to deny payment under WAC 388-71-0540.

NEW SECTION

WAC 388-71-0544 When may the department, AAA,
or department designee deny payment to a home care
agency for the services of a long-term care worker that it
employs? In addition to mandatory denials of payment under
WAC 388-71-0540, the department, AAA, or department
designee may deny payment to a home care agency for ser-
vices provided to a department client by a home care agency
long-term care worker that it employs, who:

(1) Has been convicted of:

(a) Any crime that the department determines is reason-
ably related to the competency of the person to provide care
to a client; or

(b) A crime involving a firearm used in commission of a
felony or in any act of violence against a person.



Washington State Register, Issue 13-03

(2) Is engaged in the misuse of alcohol, controlled sub-
stances, or legend drugs;

(3) Has committed an act of domestic violence toward a
family or household member;

(4) Has been found in any final decision of a federal or
state agency to have abandoned, neglected, abused or finan-
cially exploited a vulnerable adult, unless such decision
requires a denial of payment under this chapter;

(5) Has had a license for the care of children or vulnera-
ble adults denied, suspended, revoked, terminated, or not
renewed, except as provided for under WAC 388-71-0540;

(6) Has had any health care provider license, certifica-
tion or contract denied, suspended, revoked, terminated, even
though the license was later reinstated after satisfactory com-
pletion of conditions or other requirements. This provision
also applies to a long-term care worker who voluntarily relin-
quished a license, certification or contract in lieu of revoca-
tion or termination;

(7) Has had any residential care facility or health care
facility license, certification, contract denied, suspended,
revoked, terminated, even though the license, certification or
contract was later reinstated after satisfactory completion of
conditions or other requirements. This provision also applies
to a long-term care worker who voluntarily relinquished a
license, certification or contract in lieu of revocation or termi-
nation;

(8) Has been enjoined from operating a facility for the
care and services of children or adults; or

(9) Has been the subject of a sanction or corrective or
remedial action taken by federal, state, county, or municipal
officials or safety officials related to the care or treatment of
children or vulnerable adults.

AMENDATORY SECTION (Amending WSR 06-05-022,
filed 2/6/06, effective 3/9/06)

WAC 388-71-0546 When ((ean)) may the depart-

ment, AAA, or ((managed-eare-entity)) department desig-
nee reject ((¢the-elient's)) your choice of an individual pro-

vider? The department, AAA, or ((meanaged-eare—entity))
department designee may reject ((a—ekent's)) your request to
have a family member or other person serve as ((his-or-her))
your individual provider if the case manager has a reason-
able, good faith belief that the person is, or will be, unable to
appropriately meet ((the-ehient's)) your needs. Examples of
circumstances indicating an inability to meet ((the-elient's))
your needs ((eetdd)) include, ((witheuwtlimitation)) but are
not limited to:

(1) Evidence of misuse of alcohol, controlled substances,
or legend drugs ((abuse));

(2) A reported history of domestic violence committed
by the individual provider, no-contact orders entered against
the individual provider, or criminal conduct committed by the
individual provider (whether or not the conduct is disqualify-
ing under (REW-43-43-830-and-43-43-842)) WAC 388-71-
0540);

(3) A report from ((the-elient's-health-eare-provider-or
other)) any knowledgeable person that the ((requested)) indi-
vidual provider lacks the ability or willingness to provide
adequate care;
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(4) The individual provider has other employment or
responsibilities that prevent or interfere with the provision of
required services; or

(5) Excessive commuting distance that would make it
impractical for the individual provider to provide services as
they are needed and outlined in ((the-elient's)) your service
plan.

AMENDATORY SECTION (Amending WSR 06-05-022,
filed 2/6/06, effective 3/9/06)

WAC 388-71-0551 When ((esn)) may the depart-

ment, AAA, or ((managed-eare-entity)) department desig-

nee terminate ((er-summaridy-—suspend)) an individual
provider's contract? The department, AAA, or ((managed

eare-entity)) department designee may ((take-aetiente)) ter-
minate an individual provider's contract to provide personal
care services under this chapter or chapters 388-106 and 388-
112 WAC if the provider's inadequate performance or inabil-
ity to deliver quality care is jeopardizing the client's health,

safety, or well-being. ((The-department, AAAor-managed
o l ble. | faith beliof that the ok

2 | 2
could-ineludewitheutlimitation)) Examples include, but are
not limited to:

(1) ((Pemestie-vielenee-or-abuse negleet;-abandenment;
orexploitation-of a-minorervulnerable-adult)) The provider's
home care aide certification has been revoked;

(2) ((Psing-erbeingunderthe-inflaence-of-aleohol-or
iHegal-drags-during-werking hours)) The provider's inade-
quate performance or inability to deliver quality care is jeop-
ardizing the client's health, safety, or well-being;

(3) ((Otherbehaviordirected-toward-the-chent-er-other

1

persens-invelved-in-the-elient's life-that places-thechentat
risk-ofharm)) The department has determined that the pro-
vider lacks the character, competence or suitability necessary
to protect the client's health, safety or well-being; and

(4) ((Arrepertiromtheclient's-health-care providerthat

)

The department, AAA or department designee may also ter-

minate the individual provider's contract in accordance with
the terms of the contract.

NEW SECTION

WAC 388-71-0553 When may the department sum-
marily suspend an individual provider's contract? The
department, AAA, or managed care entity may summarily
suspend the contract pending a hearing based on a reason-
able, good faith belief that the client's health, safety, or well-
being is in imminent jeopardy. Examples of circumstances
indicating jeopardy could include, but are not limited to:
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(1) The individual provider has committed domestic vio-
lence or abuse, neglect, abandonment, or exploitation of a
child, as defined in RCW 26.44.020, or a vulnerable adult, as
defined in RCW 74.34.020;

(2) The individual provider is engaged in the misuse of
alcohol, controlled substances, or legend drugs during work-
ing hours;

(3) The individual provider engages in other behavior
directed toward the client or other persons involved in the cli-
ent's life that places the client at risk of harm;

(4) A report from the client's health care provider that the
client's health is negatively affected by inadequate care being
provided by the individual provider;

(5) A complaint from the client or client's representative
that the client is not receiving adequate care from the individ-
ual provider;

(6) The individual provider failed to engage in essential
interventions identified in the service plan, such as medica-
tions or medical supplies;

(7) The individual provider failed to respond appropri-
ately to emergencies; and/or

(8) The department, AAA or department designee may
also summarily suspend the individual provider's contract in
accordance with the terms of the contract.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0560 What are the client's rights if the
department denies, terminates, or summarily suspends
an individual provider's contract? (1) If the department
denies, terminates, or summarily suspends the individual pro-
vider's contract, the client has the right to:

(((HAH=air)) (a) An administrative hearing to appeal the
decision, ((per)) as described in chapter 388-02 WAC and
Title 182 WAC, and

((&))) (b) Receive services from another currently con-
tracted qualified individual provider or home care agency
((previder)) long-term care worker, or ((ether-eptiens)) to
receive services through other programs the client is eligible
for((-facentractis-summarty suspended)).

((3))) (2) The hearing rights ((afferded)) provided under
this section are ((these)) rights of the client((;net)) and not
the individual provider.

NEW SECTION

WAC 388-71-0561 When does an individual pro-
vider have the right to an administrative hearing and how
can a hearing be requested? (1) An individual provider has
the right to an administrative hearing when the department
denies payment to the individual provider because:

(a) He or she has not been certified by the department of
health as a home care aide within the required timeframe; or

(b) If exempted from certification, he or she has not com-
pleted required training within the required timeframe.

(2) An individual provider has the right to an administra-
tive hearing when the department terminates the individual
provider's contract, or takes other enforcement measures
against the individual provider because:
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(a) He or she has not completed required training within
the required timeframe; or

(b) His or her certification as a home care aide has been
revoked by the department of health.

(3) In an administrative hearing challenging an action
under subsection (1) or (2) above, the individual provider
may not challenge an action by the department of health that
affects the individual provider's certification. Actions by the
department of health must be challenged through an appeal to
the department of health, as provided in department of health
rules.

(4) To request an administrative hearing, an individual
provider must send, deliver, or fax a written request to the
office of administrative hearings (OAH). OAH must receive
the written request within thirty calendar days of the date the
department's notice letter is served upon the individual pro-
vider.

(5) The individual provider should keep a copy of the
request.

(6) The appeal process will be governed by the Adminis-
trative Procedures Act (chapter 34.05 RCW), RCW 74.39A .-
085, chapter 388-02 WAC, Title 182 WAC and this chapter.
If there is a conflict between chapter 388-02 WAC, Title 182
WAC and this chapter, this chapter will govern.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0562 When does a medicaid contracted
home care agency have the right to an administrative
hearing and how can a hearing be requested? (1) A med-
icaid contracted home care agency has the right to an admin-
istrative hearing when the department or a department desig-
nee terminates its contract or takes other enforcement action
related to its contract because the home care agency:

(a) Knowingly employs a long-term care worker who has
not completed training within the required timeframe.

(b) Knowingly employs a long-term care worker who
does not meet the certification or recertification requirements
or whose certification has been revoked by the department of
health.

(2) In an administrative hearing under subsection (1) or
(2) above, the medicaid contracted home care agency may
not challenge an action taken by the department of health that
affects a long-term care worker's certification. Actions by the
department of health must be challenged through an appeal to
the department of health, as provided in department of health
rules.

(3) To request an administrative hearing, a home care
agency must send, deliver, or fax a written request to the
office of administrative hearings (OAH). OAH must receive
the written request within thirty calendar days of the date the
department's notice letter is served upon the home care
agency.

(4) The home care agency should keep a copy of the
request.
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(5) The appeal process will be governed by the Adminis-
trative Procedures Act (chapter 34.05 RCW), RCW 74.39A .-
085, chapter 388-02 WAC, Title 182 WAC and this chapter.
If there is a conflict between chapter 388-02 WAC, Title 182
WAC and this chapter, this chapter will govern.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0836 What definitions apply to the
long-term care worker training requirements? " Activi-
ties of daily living", in the context of this chapter, means
self-care abilities related to personal care such as bathing,
eating, using the toilet, dressing, and transfer. Instrumental
activities of daily living may also be used to assess a person's
functional abilities in the home and the community such as
cooking, shopping, house cleaning, doing laundry, working,
and managing personal finances.

"Care team" includes the client and everyone involved
in his or her care. The care team can include family, friends,
doctors, nurses, long-term care workers, social workers and
case managers. The role of the care team is to support the
well-being of the client, however, the client directs the care
plan.

"Certified home care aide' means a long-term care
worker who has obtained and maintains a home care aide cer-
tification through the department of health.

"Challenge test" means a challenge test taken for spe-
cialty training, without first taking the class for which the test
is designed and can only be used when basic training is not
required.

"Client" means an individual receiving in-home ser-
vices.

"Competency" defines the integrated knowledge,
skills, or behavior expected of a long-term care worker after
completing training in a required topic area. Learning objec-
tives are associated with each competency.

"Competency testing" is evaluating a student to deter-
mine if he or she can demonstrate the required level of skill,
knowledge, and/or behavior with respect to the identified
learning objectives of a particular course. The department
only requires competency testing for nurse delegation core
and specialized diabetes training and the specialty trainings.
Training programs may integrate competency testing within
their approved curricula.

"DDD" refers to the division of developmental disabili-
ties.

"Department" or "DSHS" refers to the department of
social and health services.

"Enhancement" is additional time provided for skills
practice and additional training materials or classroom activ-
ities that help a worker to thoroughly learn the course content
and skills. Enhancements can include new student materials,
videos or DVDs, on-line materials, and/or additional student
activities.

"Guardian" means an individual as defined in chapter
11.88 RCW.

"Individual provider" means a person who has con-
tracted with the department to provide personal care or
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respite care services to persons with functional disabilities
under a medicaid state plan or federal waiver such as commu-
nity options program entry system (COPES), or other waiver
programs.

"Learning objectives" are measurable, written state-
ments that clearly describe what a long-term care worker
must minimally learn to meet each competency. Learning
objectives are identified for each competency. Learning
objectives provide consistent, common language and a
framework for curriculum designers, the curriculum approval
process, and testing. Curriculum developers have the flexi-
bility to determine how learning objectives are met and may
include additional content deemed necessary to best meet the
competency in a particular setting.

"Long-term care worker" includes all persons provid-
ing paid, personal care services for the elderly or persons
with disabilities, including individual providers of home care
services, direct care employees of home care agencies, pro-
viders of home care services to persons with developmental
disabilities under Title 71A RCW, all direct care workers in
state-licensed boarding homes, adult family homes, respite
care providers, community residential service providers, and
any other direct care staff providing home or community-
based services to the elderly or persons with functional dis-
abilities or developmental disabilities, and supported living
providers.

The following persons are not long-term care workers:

(1) Persons who are:

(a) Providing personal care services to individuals who
are not receiving state-funded services; and

(b) The person is not employed by an agency or facility
that is licensed by the state.

(2) Persons employed by:

(a) Nursing homes licensed under chapter 18.51 RCW;

(b) Facilities certified under 42 CFR Part 483;

(c) Residential habilitation centers under chapter 71A.20
RCW;

(d) Hospitals or other acute care settings;

(e) Hospice agencies licensed under chapter 70.127
RCW;

(f) Adult day care centers or adult day health centers.

(3) Persons whose services are exclusively limited to
assistance with "instrumental activities of daily living," as
that term is defined in WAC 388-106-0010.

"Personal care services" means physical or verbal
assistance with activities of daily living, or activities of daily
living and instrumental activities of daily living which are
provided to the client.

"Training entity" means an organization, including an
independent contractor, who is providing or may provide
training under this section using approved curriculum. Train-
ing entities may only deliver approved curriculum.

"Training partnership" means a joint partnership or
trust that includes the office of the governor and the exclusive
bargaining representative of individual providers under RCW
74.39A.270 with the capacity to provide training, peer men-
toring, and workforce development, or other services to indi-
vidual providers.
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NEW SECTION

WAC 388-71-0839 What long-term care workers are
exempt from the seventy hour, thirty hour or twelve hour
basic training requirement? The following long term care
workers are exempt from the basic training requirement:

(1) A person already employed as a long term care
worker on January 6, 2012, who completed the basic training
requirements in effect on the date of his or her hire;

(2) A person employed as a long term care worker on
January 6, 2012, who completes within one hundred twenty
days of hire the basic training requirements in effect on the
date of his or her hire;

(3) A person previously employed as a long term care
worker who completed the basic training requirements in
effect on the date of his or her hire, and was employed as a
long term care worker at some point between January 1, 2011
and January 6, 2012, this exemption will be verified at time
of hire or service begin date;

(4) An individual provider who worked as a respite pro-
vider or who provided care to a minor between January 1,
2011 and January 6, 2012, and who completed the training
requirements in effect on the date of his or her hire;

(5) Registered nurses, licensed practical nurses, nurse
technicians, or advanced registered nurse practitioner under
chapter 18.79 RCW;

(6) Nursing assistants certified under chapter 18.88A
RCW;
(7) Certified counselors under chapter 18.19 RCW;

(8) Speech language pathologists or audiologists under
chapter 18.35 RCW;

(9) Occupational therapists under chapter 18.59 RCW;
(10) Physical therapists under chapter 18.74 RCW;

(11) A home health aide who is employed by a medicare
certified home health agency and has met the requirements of
42 CFR, Part 483.35;

(12) An individual with special education training and
has an endorsement granted by the superintendent of public
instruction as described in RCW 28A.300.010; and

(13) Individuals who are in a training program to become
credentialed in a category listed from subsection (5) through
(10) must complete this training program within one hundred
twenty days of hire or service begin date to meet this exemp-
tion.

ORIENTATION AND SAFETY TRAINING

NEW SECTION

WAC 388-71-0841 What is orientation? (1) Orienta-
tion is a training of two hours regarding the long-term care
worker's role as long-term care workers and the applicable
terms of employment.

(2) The department must approve orientation curricula
and instructors.

(3) There is no challenge test for orientation.
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NEW SECTION

WAC 388-71-0846 What content must be included in
orientation? Orientation must include introductory informa-
tion in the following areas:

(1) The care setting and the characteristics and special
needs of the population served or to be served;

(2) Basic job responsibilities and performance expecta-
tions;

(3) The care plan, including what it is and how to use it;

(4) The care team;

(5) Process, policies, and procedures for observation,
documentation and reporting;

(6) Client rights protected by law, including the right to
confidentiality and the right to participate in care decisions or
to refuse care and how the long-term care worker will protect
and promote these rights;

(7) Mandatory reporter law and worker responsibilities;
and

(8) Communication methods and techniques that can be
used while working with a client or guardian, and other care
team members.

One hour of completed classroom instruction or other
form of training (such as video or on-line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions.

NEW SECTION

WAC 388-71-0850 What is safety training? (1) Safety
training is a training of three hours that includes basic safety
precautions, emergency procedures, and infection control.
The training must be completed prior to providing care to the
client.

(2) The department must approve safety training curri-
cula and instructors.

(3) There is no challenge test for safety training.

NEW SECTION

WAC 388-71-0855 What content must be included in
safety training? Safety training consists of introductory
information in the following areas:

(1) Safety planning and accident prevention, including
but not limited to:

(a) Proper body mechanics;

(b) Fall prevention;

(c) Fire safety;

(d) In-home hazards;

(e) Long-term care worker safety; and

(f) Emergency and disaster preparedness.

(2) Standard precautions and infection control, including
but not limited to:

(a) Proper hand washing;

(b) When to wear gloves and how to correctly put them
on and take them off;

(c) Basic methods to stop the spread of infection;

(d) Protection from exposure to blood and other body
fluids;

(e) Appropriate disposal of contaminated/hazardous arti-
cles;
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(f) Reporting exposure to contaminated articles; and

(g) What to do when sick or injured, including whom to
report this to.

(3) Basic emergency procedures, including but not lim-
ited to:

(a) Evacuation preparedness;

(b) When and where to call for help in an emergency;

(c) What to do when a client is falling or falls;

(d) Location of any advanced directives and when they
are given; and

(e) Basic fire emergency procedures.

One hour of completed classroom instruction or other
form of training (such as video or on-line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions.

NEW SECTION

WAC 388-71-0860 Who must complete orientation
and safety training and by when? Unless exempted in
WAC 388-71-0839 (1) through (12), all long-term care work-
ers must complete orientation and safety training prior to pro-
viding care to a client.

BASIC TRAINING

NEW SECTION

WAC 388-71-0870 What is the seventy hour basic
training? (1) Basic training of seventy hours is training that
includes:

(a) Core competencies; and

(b) Population specific competencies.

(2) All seventy hour basic training curriculum must be
approved by the department and provided by qualified
instructors.

(3) The DSHS developed revised fundamentals of care-
giving (RFOC) or another department approved training may
be used to teach core basic training but it must include
enhancements. Examples of enhancements are, but are not
limited to:

(a) Adding more time for workers to practice skills
including:

(1) The mechanics of completing the skill correctly.

(i1) Client centered communication and problem solving
associated with performing the skill.

(iii) The different levels of care required for each skill
(independent, supervision, limited, extensive, total).

(iv) Working with assistive devices associated with a
skill.

(v) Helpful tips or best practices in working through
common client challenges associated with a skill.

(vi) Disease specific concerns or challenges associated
with a skill.

In most of these examples, additional student materials
would be required to ensure the skill enhancements are well
planned and documented for students. Materials must be
submitted for approval and approved per WAC 388-71-1026.

(b) Augmenting or adding additional materials, student
activities, videos or guest speakers that:
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(i) More deeply reinforce and fortify the learning out-
comes required for basic training.

(i1) Ensure each student integrates and retains the knowl-
edge and skills needed to provide quality basic personal care.

(iii) Prepares workers for the certification testing envi-
ronment and process.

(c) Enhancements are NOT materials and/or activities
that:

(1) Are out of the scope of practice for a LTC worker
such as content clearly written for registered nurses.

(i1) Are identical to, or a direct replacement of, those
already included in RFOC.

(iii) Do not reinforce Washington state laws associated
with client rights and client directed care.

(iv) Long-term care workers are not paid to provide.

(v) Are written above a high school reading level.

(4) One hour of completed classroom instruction or other
form of training (such as a video or on-line course) equals
one hour of training.

(5) The training entity must establish a way for the long-
term care worker to ask the instructor questions.

(6) There is no challenge test for basic training.

NEW SECTION

WAC 388-71-0875 Who must complete the seventy
hour basic training and by when? Unless exempt from
training in WAC 388-71-0839 (1) through (12), all long-term
care workers must complete core and population specific
competencies within one hundred twenty days of:

(1) The date of hire for home care agency long-term care
workers; or

(2) From the begin date of the authorization to provide
department-paid in-home services for a client for individual
providers.

NEW SECTION

WAC 388-71-0880 Who must take the thirty hour
training instead of the seventy hour basic training and
when must it be completed? Unless exempt from the basic
training requirements under WAC 388-71-0839 (1) through
(12), the thirty hour basic training under WAC 388-71-0885,
must be completed within one hundred twenty days from the
begin date of the authorization for provision to provide
department paid, in-home services by an individual provider,
who is caring only for:

(1) His or her biological, step, or adoptive child or par-
ent.

(2) An individual provider who:

(a) Provides care to only one person; and

(b) Provides no more than twenty hours of care in any
calendar month.

NEW SECTION

WAC 388-71-0885 What is the thirty hour training?
The thirty hour training is a subset of the seventy hour basic
training that must include core and population specific basic
training. Topics completed in the subset must be on topics
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relevant to the care needs of the client(s). There is no chal-
lenge test for the thirty hour training.

NEW SECTION

WAC 388-71-0888 What are the training and certifi-
cation requirements for an individual provider who is ini-
tially hired to provide care for one person, if the autho-
rized monthly hours fluctuate or individual provider
begins working for more than one department client? (1)
If an individual provider is initially hired to provide care for
one client and the authorized hours are for more than twenty
hours he or she will have to complete the seventy hours of
basic training, become certified and complete continuing
education even if the authorized monthly hours are later
reduced to twenty hours or fewer.

(2) If the individual provider initially starts working for
one client and the authorized monthly hours are twenty or
fewer, he or she will have to complete the seventy hours of
basic training, become certified, and complete continuing
education whenever:

(a) The authorized hours increase to more than twenty
hours; or

(b) He or she begins to work for a second department cli-
ent.

(3) Under these circumstances from the point of this
change, the individual provider will:

(a) Have an additional one hundred twenty days to com-
plete the seventy hours of training and additional one hun-
dred fifty days to become certified;

(b) Be required to complete continuing education under
WAC 388-71-0990; and

(c) Be required to continue to comply with the higher
level of training requirements, even if the monthly authorized
hours are later reduced to twenty or fewer hours.

NEW SECTION

WAC 388-71-0890 What are the training require-
ments for parent providers who are individual providers
for their adult children through DDD? Unless exempt
from the basic training requirements as defined in WAC 388-
71-0839 (1) through (12), a natural, step, or adoptive parent
who is the individual provider for his or her adult child
receiving services through the DSHS division of develop-
mental disabilities must complete the twelve hour parent pro-
vider training, as described in WAC 388-71-0895, within one
hundred twenty days from the begin date of the authorization
to provide department paid, in-home services.

NEW SECTION

WAC 388-71-0895 What is the twelve hour parent
provider training? (1) The twelve hour parent provider
training must include five hours of orientation and safety
training as described in WAC 388-71-0841 and 388-71-0850.
The remaining seven hours will cover the following topics:

(a) Medicaid personal care;

(b) Assessments completed by the division of develop-
mental disabilities;

(c) Community resources;
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(d) State and federal benefits;

(f) Networking; and

(g) Client self-determination.

(2) There is no challenge test for this training.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0906 What topics must be taught in the
core competencies of basic training? Basic training must
include all of the competencies under WAC 388-71-0911 for
the following topics:

(1) Communication skills;

(2) Long-term care worker self-care;

(3) Problem solving;

(4) Client rights and maintaining dignity;

(5) Abuse, abandonment, neglect, financial exploitation
and mandatory reporting;

(6) Client directed care;

(7) Cultural sensitivity;

(8) Body mechanics;

(9) Fall prevention;

(10) Skin and body care;

(11) Long-term care worker roles and boundaries;

(12) Supporting activities of daily living;

(13) Food preparation and handling;

(14) Medication assistance;

(15) Infection control, blood-borne pathogens, HIV/
AIDS; and

(16) Grief and loss.

NEW SECTION

WAC 388-71-0911 What are the competencies and
learning objectives for the core competencies of basic
training? The core competencies describe the behavior and
skills that a long-term care worker should exhibit when work-
ing with clients. Learning objectives are associated with each
competency.

(1) Regarding communication, communicate effectively
and in a respectful and appropriate manner with clients, fam-
ily members, and care team members:

(a) Recognize how verbal and nonverbal cues impact
communication with the client and care team;

(b) Engage and respect the client through verbal and
nonverbal communication;

(c) Listen attentively and determine that the client, when
able, understands what has been communicated;

(d) Recognize and acknowledge clients' communication
including indicators of pain, confusion, or misunderstanding;

(e) Utilize communication strategies to deal with diffi-
cult situations; and

(f) Recognize common barriers to effective communica-
tion and identify how to eliminate them.

(2) Regarding long-term care worker self-care, take
appropriate action to reduce stress and avoid burnout:

(a) Identify behaviors, practices and resources to reduce
stress and avoid burnout;
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(b) Recognize common barriers to self-care and ways to
overcome them; and

(¢) Recognize aspects of a long-term care worker's job
that can lead to stress and burnout, common signs and symp-
toms of stress and burnout; and the importance of taking
action to practice self-care to avoid burnout.

(3) Regarding the competency of effective problem solv-
ing, use effective problem solving skills:

(a) Explain why it is necessary to understand and utilize
a problem solving method;

(b) Implement a problem solving process/method; and

(c) Identify obstacles to effective problem solving and
ways to overcome them.

(4) Regarding the competency of client rights and dig-
nity, take appropriate action to promote and protect a client's
legal and human rights as protected by federal and Washing-
ton state laws including:

(a) Protect a client's confidentiality, including what is
considered confidential information, to whom a long-term
care worker is allowed or not allowed to give confidential
information, and how to respond if a noncare team member
asks for confidential information;

(b) Promote dignity, privacy, encourage, and support a
client's maximum independence when providing care; and

(c) Maintain a restraint-free environment, including
physical, chemical, and environmental restraints. Use com-
mon, safe alternatives to restraint use;

(d) Protect and promote the client's right to live free of
abuse, neglect, abandonment, and financial exploitation.

(5) Regarding the competency of abuse and mandatory
reporting, recognize the signs of abuse and report suspected
abuse, abandonment, neglect, and financial exploitation:

(a) Describe long-term care workers' responsibilities as a
mandatory reporter as defined in RCW 74.34.020 through
74.34.053; and

(b) Identify common indications of abuse, abandonment,
neglect, and financial exploitation.

(6) Regarding the competency of client directed care,
take appropriate action when following a client's direction
regarding his or her care:

(a) Describe a worker's role in client directed care
including determining, understanding, and supporting a cli-
ent's choices;

(b) Describe the importance and impact of client directed
care on a client's independence, self-determination, and qual-
ity of life;

(c) Identify effective problem solving strategies that help
balance a client's choice with personal safety; and

(d) Report concerns when a client refuses care or makes
choices that present a possible safety concern.

(7) Regarding the competency of cultural sensitivity,
provide culturally appropriate care:

(a) Describe how cultural background, lifestyle prac-
tices, and traditions can impact care and use methods to
determine and ensure that these are respected and considered
when providing care.

(8) Regarding the competency of body mechanics, uti-
lize current best practices and evidence-based methods of
proper body mechanics while performing tasks as outlined in
the care plan.
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(9) Regarding the competency on fall prevention, pre-
vent or reduce the risk of falls:

(a) Identify fall risk factors and take action to reduce fall
risks for a client; and

(b) Take proper steps to assist when a client is falling or
has fallen.

(10) Regarding the competency of skin and body care,
use personal care practices that promote and maintain skin
integrity:

(a) Explain the importance of observing a client's skin,
when to observe it and what to look for including common
signs and symptoms of skin breakdown;

(b) Identify risk factors of skin breakdown;

(c) Observe skin at pressure point locations and report
any concerns;

(d) Describe what a pressure ulcer is, what it looks like,
and what actions to take if a client develops a pressure ulcer;

(e) Describe current best practices that protect and main-
tain a client's skin integrity including position changes when
sitting or lying for extended periods and proper positioning
and transfer techniques;

(f) Implement current best practices that promote healthy
skin including hygiene, nutrition, hydration, and mobility;
and

(g) Identify when to report skin changes and to whom.

(11) Regarding the competency on long-term care
worker roles and boundaries, adhere to basic job standards,
expectations, and requirements and maintain professional
boundaries:

(a) Identify when, how, and why to obtain information
from appropriate sources about a client's condition or disease
for which they are receiving services. Describe how to use
this information to provide appropriate, individualized care;

(b) Describe a client's baseline based on information pro-
vided in the care plan and explain why it is important to know
a client's baseline;

(c) Identify changes in a client's physical, mental, and
emotional state;

(d) Report changes from baseline and/or concerns to the
appropriate care team member(s);

(e) Identify basic job standards and requirements (e.g.
coming to work on time) and describe how maintaining these
standards are critical to a client's safety and well-being;

(f) Explain the purpose of a care plan and describe how
it is created, used and modified;

(g) Use a client's care plan to direct a worker's job tasks
and any client directed care tasks;

(h) Identify what is required of a long-term care worker,
as described in WAC 388-71-0946, prior to performing a
nurse-delegated task;

(i) Describe the role of a care team and a long-term care
worker's role in it;

(j) Describe professional boundaries and the importance
of maintaining them; and

(k) Identify signs of unhealthy professional boundaries,
barriers to keeping clear professional boundaries, and ways to
avoid or eliminate them.

(12) Regarding the competency on supporting activities
of daily living, perform required personal care tasks to the
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level of assistance needed and according to current best prac-
tices and evidence-based guidelines:

(a) Demonstrate, in the presence of a qualified instructor,
all critical steps required for personal care tasks including but
not limited to:

(1) Helping an individual walk;

(i1) Transferring an individual from bed to wheelchair;

(iii) Turning and repositioning an individual in bed;

(iv) Providing mouth care;

(v) Cleaning and storing dentures;

(vi) Shaving a face;

(vii) Providing fingernail care;

(viii) Providing foot care;

(ix) Providing a bed bath;

(x) Assisting an individual with a weak arm to dress;

(xi) Putting knee-high elastic stockings on an individual;

(xii) Providing passive range of motion for one shoulder;

(xiii) Providing passive range of motion for one knee and
ankle;

(xiv) Assisting an individual to eat;

(xv) Assisting with peri-care;

(xvi) Assisting with the use of a bedpan;

(xvii) Assisting with catheter care;

(xviii) Assisting with condom catheter care; and

(xix) Providing medication assistance.

(b) In the process of performing the personal care tasks,
use proper body mechanics, listen attentively, speak clearly
and respectfully while explaining what the long-term care
worker is doing, incorporate client preferences, maintain pri-
vacy and dignity, support the client's level of ability, and
assure their comfort and safety;

(c) Appropriately utilize assistive device(s) specified in
the care plan;

(d) Describe any safety concerns related to each task and
how to address the concerns;

(e) Demonstrate an understanding of bowel and bladder
functioning, including factors that promote healthy bowel
and bladder functioning, and the signs, symptoms, and com-
mon causes of abnormal bowel and bladder function; and

(f) Identify the importance of knowing a client's bowel
and bladder functioning baseline and when to report changes.

(13) Regarding the competency on food preparation and
handling, plan and prepare meals using a basic knowledge of
nutrition and hydration, incorporating any diet restrictions or
modifications, and prevent food borne illness by preparing
and handling food in a safe manner:

(a) Describe how nutrition and hydration can impact a
client's health;

(b) Plan, shop, and prepare meals for a client according
to the guidelines of good nutrition and hydration, incorporat-
ing any dietary requirements and restrictions per the care plan
and client preferences;

(c) Describe common signs of poor nutrition and hydra-
tion, and when to report concerns and to whom;

(d) Understand that diet modification is required for cer-
tain health conditions, including dysphagia, and describe how
to identify diet modifications required for a client;

(e) Recognize when a client's food choices vary from
specifications on the care plan, describe when and to whom
to report concerns;
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(f) Describe what causes food borne illness, the risks
associated with food borne illness and examples of poten-
tially hazardous foods;

(g) Describe appropriate food handling practices, includ-
ing: avoiding cross contamination from one food to another,
safe storage requirements for cooling of leftover foods,
including depth, types of containers, and temperatures, the
need to maintain food at proper temperatures to limit bacte-
rial growth and what are the safe food storage and holding
temperatures for both cold and hot foods, best practices for
thawing and re-heating food, and using clean gloves (if pos-
sible), and clean utensils when preparing food;

(h) Describe the importance and correct procedure for
cleaning and disinfecting food contact surfaces; and

(i) Describe why a long-term care worker with certain
types of illnesses and/or symptoms must not prepare food.

Long-term care workers who complete DSHS approved
basic training meet the training requirements for adult family
homes in RCW 70.128.250.

(14) Regarding the competency of medication assis-
tance, appropriately assist with medications:

(a) Identify what a long-term care worker is allowed and
not allowed to do when assisting with medications as
described in chapter 246-888 WAC;

(b) Define terms related to medication assistance includ-
ing prescription drugs, over the counter medications, and as
needed (PRN) medications, medication side effects, and drug
interactions;

(¢) Identify common symptoms of medication side
effects and when and to whom to report concerns;

(d) Store medications according to safe practices and the
label instructions;

(e) Describe, in the proper sequence, each of the five
rights of medication assistance; and

(f) Identify what to do for medication-related concerns,
including describing ways to work with a client who refuses
to take medications, identifying when and to whom to report
when a client refuses medication or there are other medica-
tion-related concerns, and identifying what is considered a
medication error and when and to whom it must be reported.

(15) Regarding the competency of infection control and
blood borne pathogens including HIV/AIDS, implement best
practices to prevent and control the spread of infections:

(a) Identify commonly occurring infections, ways that
infections are spread, and symptoms of infections;

(b) Describe the purpose, benefit and proper implemen-
tation of standard precautions in infection control;

(c) Implement current best practices for controlling the
spread of infection, including the use of hand washing and
gloves;

(d) Demonstrate proper hand washing and putting on and
taking off gloves;

(e) Identify immunizations that are recommended for
adults to reduce the spread of virus and bacteria;

(f) Describe laundry and housekeeping measures that
help in controlling the spread of infection;

(g) Describe proper use of cleaning agents that destroy
micro-organisms on surfaces;

(h) Describe what blood-borne (BB) pathogens are and
how they are transmitted;
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(1) Identify the major BB pathogens, diseases, and high-
risk behaviors for BB diseases;

(j) Identify measures to take to prevent BB diseases;

(k) Describe what to do if exposed to BB pathogens and
how to report an exposure;

(1) Describe how HIV works in the body;

(m) Explain that testing and counseling for HIV/AIDS is
available;

(n) Describe the common symptoms of HIV/AIDS;

(o) Explain the legal and ethical issues related to HIV
including required reporting, confidentiality and nondiscrim-
ination; and

(p) Explain the importance of emotional issues and sup-
port for clients and long-term care workers.

Long-term care workers who complete DSHS-approved
basic training meet the four hours of AIDS education as
required by the department of health in WAC 246-980-040.

(16) Regarding the competency on grief and loss, sup-
port yourself and the client in the grieving process:

(a) Define grief and loss;

(b) Describe common losses a client and long-term care
worker may experience;

(c) Identify common symptoms associated with grief and
loss;

(d) Describe why self-care is important during the griev-
ing process; and

(e) Identify beneficial ways and resources to work
through feelings of grief and loss.

NEW SECTION

WAC 388-71-0916 What topics may be taught in the
population specific competencies of basic training? (1)
Population specific training may include but is not limited to
one or more of the following topics. Which topic(s) to
include in population specific training is based on the needs
of the population(s) served or to be served.

(a) Dementia;

(b) Mental health;

(c) Developmental disabilities;

(d) Young adults with physical disabilities; and

(e) Aging and older adults.

(2) Specialty training per WAC 388-112-0110 may be
used to meet the population specific component of basic
training. The training program will provide a department
issued specialty certificate in these instances.

NEW SECTION

WAC 388-71-0921 What are the population specific
competencies? There are no DSHS mandatory competencies
or learning objectives for population specific training. The
training entity developing the training determines the compe-
tencies and learning objectives that best meet the care needs
of the population(s) served.

Competencies and learning objectives described for
developmental disability specialty training in WAC 388-112-
0122, dementia specialty training in WAC 388-112-0132,
mental health specialty training in WAC 388-112-0142,
aging and older adults in WAC 388-112-0091 and young
adults with physical disabilities in WAC 388-112-0083 may
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be used to develop the population specific training in these
topic areas. This is not a requirement.

Competencies and learning objectives used to develop
the training must be submitted with the curricula when sent to
DSHS for approval as described in WAC 388-71-1026.

NEW SECTION

WAC 388-71-0931 What other methods of training
may count towards the seventy hour basic training
requirement? On-the-job training, as defined in WAC 388-
71-0932, provided after July 1, 2012 may count towards the
seventy hour basic training requirement.

ON-THE-JOB TRAINING

NEW SECTION

WAC 388-71-0932 What is on-the-job training? (1)
Effective July 1, 2012, on the job training is a method of
training when the long-term care worker successfully demon-
strates any or all of the personal care or infection control
skills included in the core basic training while working with
a client versus in a practice training setting.

(2) On-the-job training is provided by a qualified instruc-
tor as described in WAC 388-71-1055, who directly
observes, coaches, and reinforces skills training for up to two
long-term care workers at a time. The instructor providing
the on-the-job training:

(a) Does not have to be the instructor who has taught the
core competency training;

(b) Cannot be someone whose primary job duty is pro-
viding direct care to clients; or

(c) Cannot be the immediate supervisor of the long-term
care worker receiving the on-the-job training.

(3) The person overseeing on-the-job training must:

(a) Submit DSHS required forms and become an
approved instructor for the core competency of basic train-
ing; and

(b) Verify on a DSHS approved skills checklist the long-
term care worker's successful completion of the demon-
strated skills.

(4) For the person receiving on-the-job training, the
hours spent in on the job training may count for up to twelve
hours toward the completion of basic training requirements.

(5) The training program shall offer department
approved on-the-job training as part of the seventy hour train-
ing.

NURSE DELEGATION CORE AND SPECIALIZED
DIABETES TRAINING

NEW SECTION

WAC 388-71-0936 What is nurse delegation core
training? (1) Nurse delegation core training is the required
course a nursing assistant, certified or registered, or certified
home care aide must successfully complete before being del-
egated a nursing task.

Permanent



WSR 13-02-023

(2) Only the curriculum developed by DSHS, "Nurse
Delegation for Nursing Assistants" meets the training
requirement for nurse delegation core training.

(3) DSHS must approve the instructors for nurse delega-
tion core training prior to an instructor offering a course.

NEW SECTION

WAC 388-71-0941 What is specialized diabetes
nurse delegation training? (1) Specialized diabetes nurse
delegation training is the required course for nursing assis-
tants, certified or registered, and certified home care aide who
will be delegated the task of insulin injections.

(2) The specialized diabetes nurse delegation training
consists of three modules which are diabetes, insulin, and
injections.

(3) Only the curriculum developed by DSHS, "Nurse
Delegation for Nursing Assistants: Special Focus on Diabe-
tes" may be used for the specialized diabetes nurse delegation
training.

(4) DSHS approves the instructors for the specialized
diabetes nurse delegation training prior to an instructor offer-
ing a course.

NEW SECTION

WAC 388-71-0946 Who is required to complete the
nurse delegation core training, and when? Before per-
forming any delegated task, a long-term care worker must:

(1)Bea:

(a) Certified home care aide under chapter 18.88B RCW;
or

(b) Nursing assistant certified under chapter 18.88A
RCW; or

(c) If exempt from the home care aide certification,
become a nursing assistant registered and complete the core
competencies of basic training, unless the twenty-eight hours
of revised fundamentals of care or a department approved
alternative was already completed.

(d) If nurse delegation is needed to implement a care
plan earlier than home care aide certification can be obtained,
become a nursing assistant registered and complete core
competencies of basic training.

(2) Successfully complete "Nurse Delegation for Nurs-
ing Assistants" training.

NEW SECTION

WAC 388-71-0951 Who is required to complete the
specialized diabetes nurse delegation training, and when?
Specialized diabetes nurse delegation training is required
before a certified home care aide, or a certified or registered
nursing assistant, who meets the qualifications under WAC
388-71-0946, may be delegated the task of insulin injections.

NEW SECTION

WAC 388-71-0953 Can nurse delegation core and
specialized diabetes training occur in the same year as
basic training? Nurse delegation core and specialized diabe-
tes training can occur in the same year as basic training if
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required to be able to perform delegated tasks. If this occurs,
the maximum of twelve hours for this training can be applied
towards the continuing education requirement for the follow-
ing year. Nurse delegation core and specialized diabetes
trainings do not apply towards basic training.

NEW SECTION

WAC 388-71-0956 Is competency testing required
for the nurse delegation core training and specialized dia-
betes training? Passing the DSHS competency test is
required for successful completion of nurse delegation core
training and specialized diabetes training, as provided in
WAC 388-71-1106 through 388-71-1130.

DOCUMENTATION REQUIREMENTS

NEW SECTION

WAC 388-71-0970 What documentation is required
for completion of each training? Orientation, safety, basic
training, including core and population specific, the thirty
hour training, the twelve hour parent provider training, on-
the-job training, continuing education, and nurse delegation
core and specialized diabetes training, must be documented
by a certificate(s) or transcript or proof of completion of
training issued by a qualified instructor or qualified training
entity that includes:

(1) The name of the student;

(2) The title of the training as approved by the depart-
ment,

(3) For continuing education the department assigned
curriculum approval code;

(4) The number of hours of the training;

(5) The name and identification number of the training
entity;

(6) The instructor's name. For basic core training, the
instructor's name and identification number;

(7) The instructor's signature or an authorized signature
from the training entity the qualified instructor is training on
behalf of; and

(8) The completion date of the training.

The long-term care worker must retain the original cer-
tificate or transcript for proof of completion of the training.
A home care agency must keep a copy of the certificate or
transcript on file.

NEW SECTION

WAC 388-71-0973 What documentation is required
for a long-term care worker to apply for the home care
aide certification or recertification? (1) Successful com-
pletion of seventy-five hours of training must be documented
on a DSHS seventy-five hour training certificate by an
approved training entity that has provided or verified that a
total of seventy-five hours of training has occurred.

(2) An approved training entity issuing and signing a
DSHS seventy-five hour training certificate must verify that
the long-term care worker has the certificates or transcript
required documenting two hours of DSHS-approved orienta-
tion, three hours of DSHS-approved safety training, and sev-
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enty hours of DSHS-approved basic training, as described in
this chapter. Only a DSHS or training partnership seventy-
five hour training certificate or transcript can be submitted by
a long-term care worker applying to the department of health
for a home care aide certification.

(3) For home care aide recertification, successful com-
pletion of twelve hours of DSHS-approved continuing educa-
tion training must be documented on a certificate(s) or tran-
script(s) issued by a department-approved training entity.

(4) The long-term care worker, certified home care aide,
and their employer must retain the original seventy-five hour
training certificate or transcript and any twelve-hour continu-
ing education training certificates as long as the worker is
employed and up to three years after termination of employ-
ment. Training entities must keep a copy of these certificates
on file for six years.

HOME CARE AIDE CERTIFICATION

NEW SECTION

WAC 388-71-0975 Who is required to obtain certifi-
cation as a home care aide, and when? All long-term care
workers, who do not fall within the exemptions under the
department of health WAC 246-980-070, must obtain certifi-
cation within one hundred and fifty days of hire or begin date
of the authorization to provide department paid in-home ser-
vices effective January 7, 2012.

NEW SECTION

WAC 388-71-0980 Can a home care agency or client
employ a long-term care worker who has not completed
the training and/or certification requirements? A home
care agency or client cannot employ an individual to work as
a long-term care worker if the individual has previously
worked as a long-term care worker and has not completed
applicable training and/or certification requirements within
the required timeframe. Such individual may be employed
by a home care agency or client to work as a long-term care
worker only after applicable training and/or certification
requirements are met. The department is authorized by RCW
74.39A.086 to take enforcement action for noncompliance
related to training and/or certification requirements.

CONTINUING EDUCATION

NEW SECTION

WAC 388-71-0985 What is continuing education?
Continuing education is additional relevant training designed
to keep current a person's knowledge and skills. DSHS must
approve continuing education curricula and instructors. The
same continuing education course may not be repeated for
credit unless it is a new or more advanced training on the
same topic, or there is a demonstrated or documented need
for retraining. Exceptions to this are first aid, CPR, and blood
borne pathogens. Nurse delegation core and nurse delegation
specialized diabetes training may be used to count towards
continuing education.
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NEW SECTION

WAC 388-71-0990 How many hours of continuing
education are required each year? (1) From January 1,
2012 through June 30, 2012, individual providers and home
care agency long-term care workers whose birth date occurs
January 1 through June 30, and the required basic training
was previously completed must complete ten hours of con-
tinuing education. If ten hours of continuing education were
completed between January 1, 2012 through June 30, 2012
for an individual provider or home care agency long term
care worker, regardless of their birth date, then the continuing
education requirements have been met for 2012.

(2) Effective July 1, 2012, certified home care aides must
complete twelve hours of continuing education each year
after obtaining certification as described in department of
health WAC 246-980-110 and 246-12-020(3).

(3) If exempt from certification as described in RCW
18.88B.041, all long-term care workers must complete
twelve hours of continuing education each year unless
exempt from continuing education as described in WAC 388-
71-1001.

(4) A long-term care worker or certified home care aide
who did not complete the continuing education requirements
by the timeframe described in (1) above or in WAC 388-71-
0991 cannot be paid to provide care after that date and cannot
be reinstated as a long-term care worker until they complete
the continuing education requirements.

(5) One hour of completed classroom instruction or other
form of training (such as a video or on-line course) equals
one hour of continuing education. The training entity must
establish a way for the long-term care worker to ask the
instructor questions.

NEW SECTION

WAC 388-71-0991 When must a long-term care
worker or certified home care aide complete continuing
education? (1) Effective July 1, 2012, all long-term care
workers and certified home care aides must complete the con-
tinuing education requirements described in WAC 388-71-
0990 by their birthday.

(2) For long-term care workers who are required to be
certified, if the first renewal period is less than a full year
from the date of certification, no continuing education will be
due for the first renewal period.

(3) For long-term care workers who are biological, step,
or adoptive adult child, continuing education is to be com-
pleted by their birthday in the year following completion of
basic training.

NEW SECTION

WAC 388-71-1001 What long-term care workers are
exempt from the continuing education requirement?
Unless voluntarily certified as a home care aide, continuing
education is not required for:

(1) Individual providers caring only for his or her biolog-
ical, step, or adoptive son or daughter; and

(2) Before June 30, 2014, an individual provider who:

(a) Provides care to only one person; and
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(b) Provides no more than twenty hours of care in any
calendar month.

NEW SECTION

WAC 388-71-1006 What Kinds of training topics may
be covered in continuing education? Continuing education
must be on a topic relevant to the care setting, care needs of
clients, or long-term care worker career development. Topics
may include but are not limited to:

(1) Client rights;

(2) Personal care services;

(3) Mental illness;

(4) Dementia;

(5) Developmental disabilities;

(6) Depression;

(7) Medication assistance;

(8) Communication skills;

(9) Positive client behavior support;

(10) Developing or improving client-centered activities;

(11) Dealing with wandering;

(12) Dealing with challenging client behaviors;

(13) Medical conditions; and

(14) Nurse delegation core and specialized diabetes.

CURRICULUM APPROVAL

NEW SECTION

WAC 388-71-1021 What trainings must be taught
with a curriculum approved by DSHS? (1) Orientation,
safety, on-the-job, basic training (core and population spe-
cific training), the thirty hour basic training, the twelve hour
parent provider training, and continuing education must be
taught with a curriculum approved by DSHS before use.

(2) The nurse delegation core and diabetes training must
use only the DSHS curriculum.

(3) Continuing education curriculum delivery models
will only include instructor led, on-line instructor led, or on-
line self-paced learning with access to instructor.

NEW SECTION

WAC 388-71-1026 What must be submitted to DSHS
for curriculum approval? DSHS developed curricula are
not required to be submitted to the department for approval
unless the curriculum is being modified in any manner by the
training entity.

(1) For orientation and/or safety training:

(a) Effective January 7, 2012, submit an outline of what
will be covered in each training offered (for example, a table
of contents or a class syllabus) showing where the required
introductory topics as listed in WAC 388-71-0846 for orien-
tation and WAC 388-71-0855 for safety training are covered
in the training. Department required orientation and safety
training application forms must be submitted to the depart-
ment at least forty-five days in advance of when the training
is expected to be offered. Training cannot be offered before
receiving department curriculum and instructor approval.

(2) For continuing education:
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(a) Effective July 1, 2012, for instructor led and on line
learning, submit a summary that includes the topic, a brief
description of what it will cover, and a course outline. Also
include the number of training hours. For on line training
courses, submit a description of how the instructor or training
entity will assess that the students have completed the mate-
rials and integrated the information being taught. Depart-
ment required continuing education training application
forms must be submitted at least forty-five days in advance of
when the training is expected to be offered. The trainings
cannot be offered before receiving department curriculum
and instructor approval as well as the unique code assigned
by the department for each curriculum.

(3) For basic training, the thirty hour basic training,
and the twelve hour parent provider training:

(a) If the instructor or training entity wants to use the
DSHS developed revised fundamentals of caregiving
learner's guide with enhancements, submit the DSHS
required form with all required information. Curricula must
be submitted to DSHS for approval of one or both sections
(core competencies and population specific competencies) of
the seventy hours required for basic training, for the thirty
hour basic training, and for the twelve hour parent provider
training. When submitting one or both sections of the basic
training curriculum for DSHS approval, it must at a minimum
include:

(1) A completed DSHS curriculum checklist indicating
where all of the competencies and learning objectives,
described in this chapter, are located in the long-term care
worker materials from the proposed curriculum for that
course;

(i1) Any materials long-term care workers will receive,
such as a textbook or long-term care worker manual, learning
activities, audio-visual materials, handouts and books;

(iii) The table of contents or outline of the curriculum
including the allotted time for each section;

(iv) Demonstration skills checklists for the personal care
tasks described in WAC 388-71-0911 (12)(a) and (b), and
infection control skills (hand washing and putting on and tak-
ing off gloves);

(v) The teacher's guide or manual that includes for each
section of the curriculum:

(A) The goals and objectives;

(B) How that section will be taught including teaching
methods and learning activities that incorporate adult learn-
ing principles;

(C) Methods instructors will use to determine whether
each long-term care worker understands the material covered
and can demonstrate all skills;

(D) A list of sources or references, that were used to
develop the curriculum. If the primary source or reference is
not a published citation, the instructor must provide detail on
how the content was established as evidence based:

(E) Description of how the curriculum was designed to
accommodate long-term care workers with limited English
proficiency and/or learning disabilities; and

(F) Description and proof of how input was obtained
from consumers and long-term care worker representatives in
the development of the curriculum.
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(vi) In addition, for curricula being submitted for the
core competency section of the basic training as described in
WAC 388-71-0911, the curriculum must include how much
time long-term care workers will be given to practice skills
and how instructors will evaluate and ensure each long-term
care worker can proficiently complete each skill.

(vii) Entities submitting curriculum for population spe-
cific basic training must submit their own list of competen-
cies and learning objectives used to develop the population
specific basic training curriculum.

NEW SECTION

WAC 388-71-1031 What is the curriculum approval
process for orientation, safety, seventy hour basic train-
ing (core and population specific training), the thirty
hour basic training, the twelve hour parent provider
training, and continuing education? (1) Submit the
required training application forms and any other materials
required for specific curricula to the department.

(2) After review of the curriculum, DSHS will send a
written response to the submitter, indicating approval or dis-
approval of the curriculum(s).

(3) If curriculum(s) are not approved, the reason(s) for
denial will be given and the submitter will be told what por-
tion(s) of the training must be changed and resubmitted for
review in order for the curriculum to be approved.

(4) The submitter can make the requested changes and
resubmit the curriculum(s) for review.

(5) If after working with the department the reasons why
the curriculum is not approved cannot be resolved, the sub-
mitter may seek review of the nonapproval decision from the
assistant secretary of aging and disability services adminis-
tration. The assistant secretary's review decision shall be the
final decision of DSHS; no other administrative review is
available to the submitter.

INSTRUCTOR QUALIFICATIONS. APPROVAL.AND
RESPONSIBILITIES

NEW SECTION

WAC 388-71-1045 What are a training entity's
responsibilities? The training entity is responsible for:

(1) Coordinating and teaching classes;

(2) Assuring that the curriculum used is DSHS-approved
and taught as designed,;

(3) Selecting and monitoring qualified guest speakers,
where applicable;

(4) Administering or overseeing the administration of
the DSHS competency tests for nurse delegation core, spe-
cialized diabetes trainings, dementia specialty, mental health
specialty and DDD specialty training;

(5) Maintaining training records including long-term
care worker tests and attendance records for a minimum of
six years;

(6) Reporting training data to DSHS in DSHS-identified
timeframes; and

(7) Issuing or reissuing training certificates to long-term
care workers.
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NEW SECTION

WAC 388-71-1050 Must training entities and their
instructors be approved by DSHS? All training entities and
their instructor(s) for orientation, safety, and continuing edu-
cation must meet the minimum qualifications under WAC
388-71-1060. All instructors for seventy hour basic training
(core and population specific training), thirty hour training,
twelve hour DDD parent provider training, on-the-job train-
ing, nurse delegation core training and nurse delegation spe-
cialized diabetes training must meet the minimum qualifica-
tions under WAC 388-71-1055.

(1) DSHS must approve and/or contract with a training
entity and their instructor(s) to conduct orientation, safety,
seventy hour basic training (core and population specific
training), thirty hour training, twelve hour DDD parent pro-
vider training, nurse delegation core training and nurse dele-
gation specialized diabetes training, on-the-job training, and
continuing education. DSHS may contract with training enti-
ties and their instructor(s) using any applicable contracting
procedures.

(2) The training partnership must ensure that its instruc-
tors meet the minimum qualifications under this chapter.

NEW SECTION

WAC 388-71-1051 Can DSHS deny or terminate a
contract with an instructor or training entity? (1) DSHS
may determine not to accept an offer by a person or organiza-
tion seeking a contract with DSHS to conduct training pro-
grams. No administrative remedies are available to dispute
DSHS' decision not to accept an offer, except as may be pro-
vided through the contracting process.

(2) DSHS may terminate an existing training contract in
accordance with the terms of the contract. The contractor's
administrative remedies shall be limited to those specified in
the contract.

NEW SECTION

WAC 388-71-1055 What are the minimum qualifica-
tions for an instructor of the seventy hour basic training
(core and population specific training), thirty hour train-
ing, twelve hour DDD parent provider training, on-the-
job training, nurse delegation core training, and nurse
delegation specialized diabetes training? An instructor for
basic training (core and population specific training), on-the-
job training, nurse delegation core training, and nurse delega-
tion specialized diabetes training must meet the following
minimum qualifications:

(1) General qualifications:

(a) Twenty-one years of age; and

(b) Has not had a professional health care, adult family
home, boarding home, or social services license or certifica-
tion revoked in Washington state.

(2) Education and work experience:

(a) Upon initial approval or hire, an instructor must:

(1) Be a registered nurse with work experience within the
last five years with the elderly or persons with disabilities
requiring long-term care in a community setting; or
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(ii) Have an associate degree or higher degree in the field
of health or human services and six months of professional or
caregiving experience within the last five years in an adult
family home, boarding home, supported living through DDD,
or home care setting; or

(iii) Have a high school diploma, or equivalent, and one
year of professional or caregiving experience within the last
five years in an adult family home, boarding home, supported
living through DDD, or home care setting.

(3) Teaching experience:

(a) Must have one hundred hours of teaching adults in an
appropriate setting on topics directly related to the basic
training; or

(b) Must have forty hours of teaching while being men-
tored by an instructor who meets these qualifications, and
must attend a class on adult education that meets the require-
ments in WAC 388-71-1066.

(4) The instructor must be experienced in caregiving
practices and capable of demonstrating competency with
respect to teaching the course content or units being taught;

(5) Instructors who will administer tests must have expe-
rience or training in assessment and competency testing; and

(6) An instructor for nurse delegation core and special-
ized diabetes trainings must have a current Washington state
RN license in good standing without practice restrictions.

NEW SECTION

WAC 388-71-1060 What are the minimum qualifica-
tions for an instructor of orientation, safety, and continu-
ing education? An instructor of orientation, safety, and con-
tinuing education must be a registered nurse or other person
with specific knowledge, training, and work experience in the
provision of direct, personal care or other relevant services to
the elderly or persons with disabilities requiring long-term
care.

NEW SECTION

WAC 388-71-1066 What must be included in a class
on adult education? A class on adult education must include
content, student practice, and evaluation of student skills by
the instructor in:

(1) Adult education theory and practice principles;

(2) Instructor facilitation techniques;

(3) Facilitating learning activities for adults;

(4) Administering competency testing; and

(5) Working with adults with special training needs (for
example, English as a second language or learning or literacy
issues).

NEW SECTION

WAC 388-71-1076 What is a guest speaker, and what
are the minimum qualifications to be a guest speaker? (1)
A guest speaker is a person selected by an approved instruc-
tor to teach on a specific topic. A guest speaker:

(a) May only teach a specific subject in which he or she
has expertise, background, and experience that establishes his
or her expertise on that specific topic;

(b) May not teach the entire course;
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(c) Must not supplant the primary teaching responsibili-
ties of the instructor; and

(d) Must cover the DSHS competencies and learning
objectives for the topic he or she is teaching.

(2) The approved instructor:

(a) Must ensure the guest speaker meets these minimum
qualifications;

(b) Maintain documentation of the guest speaker's quali-
fications and background,

(c) Supervise and monitor the guest speaker's perfor-
mance; and

(d) Is responsible for ensuring the required content is
taught.

(3) DSHS does not approve guest speakers.

NEW SECTION

WAC 388-71-1081 What are the requirements for
the training partnership to conduct training? (1) The
training partnership must:

(a) Verify, document using the department's attestation
process, keep on file, and make available to the department
upon request, that all instructors meet the minimum instructor
qualifications in WAC 388-71-1055 and 388-71-1060 for the
course they plan to teach;

(b) Teach using a complete DSHS-developed or
approved curriculum;

(c) When requested by DSHS, notify DSHS in writing of
their intent to conduct training prior to providing training,
when changing training plans, including:

(i) Name and schedule of training(s) the partnership will
conduct;

(i1) Name of approved curriculum(s) the partnership will
use; and

(iii) Name of the instructor(s) for only the core basic
training.

(d) Ensure that DSHS competency tests are administered
when conducting nurse delegation core or specialized diabe-
tes training;

(e) Keep a copy of long-term care worker certificates on
file for six years and give the original certificate to the stu-
dent;

(f) Keep attendance records and testing records of long-
term care workers trained and tested on file for six years; and

(g) Report training data to DSHS when requested by the
department.

(2) The department may conduct a random audit at any
time to review training and instructor qualifications.

NEW SECTION

WAC 388-71-1083 Must the department verify that
training entities and their community instructors meet
the minimum instructor qualifications? The department
through its contracting process must verify that the commu-
nity instructors meet the minimum qualifications as described
in WACs 388-71-1055 and 388-71-1060. The department
will conduct random audits of the training provided and of
the instructor qualifications.
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Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

PHYSICAL RESOURCES AND STANDARD PRAC-
TICES FOR TRAINING

NEW SECTION

WAC 388-71-1091 What physical resources are
required for classroom training and testing? (1) Class-
room facilities used for classroom training must be accessible
to students and provide adequate space for learning activities,
comfort, lighting, lack of disturbance, and tools for effective
teaching and learning, such as white boards and flip charts.
Appropriate supplies and equipment must be provided for
teaching and practice of caregiving skills in the class being
taught.

(2) Testing sites for nurse delegation core and special-
ized diabetes training must provide adequate space for test-
ing, comfort, lighting, lack of disturbance appropriate for the
written or skills test being conducted. Appropriate supplies
and equipment necessary for the particular test must be pro-
vided.

NEW SECTION

WAC 388-71-1096 What standard training practices
must be maintained for classroom training and testing?
The following training standards must be maintained for
classroom training and testing:

(1) Training must not exceed eight hours within one day;

(2) Training provided in short time segments must
include an entire unit, skill, or concept;

(3) Training must include regular breaks; and

(4) Long-term care workers attending classroom training
must not be expected to leave the class to attend job duties,
except in an emergency.

COMPETENCY TESTING FOR NURSE
DELEGATION CORE AND SPECIALIZED
DIABETES TRAINING

NEW SECTION

WAC 388-71-1106 What components must compe-
tency testing include? Competency testing must include the
following components:

(1) Skills demonstration of ability to perform and/or
implement specific caregiving approaches, and/or activities
as appropriate to the training;

(2) Written evaluation to show knowledge of the learn-
ing objectives included in the training; and

(3) A scoring guide for the tester with clearly stated scor-
ing criteria and minimum proficiency standards.

NEW SECTION

WAC 388-71-1111 What experience or training must
individuals have to be able to perform competency test-
ing? Individuals who perform competency testing must have
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documented experience or training in assessing competen-
cies.

NEW SECTION

WAC 388-71-1120 How must competency test
administration be standardized? To standardize compe-
tency test administration, testing must include the following
components:

(1) An instructor for the course who meets all minimum
qualifications for the course he or she teaches must oversee
all testing; and

(2) The tester must follow the DSHS guidelines for:

(a) The maximum length of time allowed for the testing;

(b) The amount and nature of instruction given long-term
care workers before beginning a test;

(c) The amount of assistance to long-term care workers
allowed during testing;

(d) The accommodation guidelines for long-term care
workers with disabilities; and

(e) Accessibility guidelines for long-term care workers
with limited English proficiency.

NEW SECTION

WAC 388-71-1125 What form of identification must
long-term care workers show before taking a competency
test? Long-term care workers must show photo identification
before taking a competency test.

NEW SECTION

WAC 388-71-1130 How many times may a compe-
tency test be taken? For the trainings under WAC 388-71-
0936 and 388-71-0941, competency testing may be taken
twice. If the test is failed a second time, the person must
retake the course before taking the test for that course again.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-71-05665 What definitions apply to

WAC 388-71-05670 through
388-71-05909?

WAC 388-71-05670
WAC 388-71-05675

What is orientation?

What content must be
included in an orientation?

WAC 388-71-05680 Is competency testing

required for orientation?

WAC 388-71-05685 Is there a challenge test for

orientation?

WAC 388-71-05690 What documentation is

required for orientation?

WAC 388-71-05695 Who is required to complete
orientation, and when must it

be completed?
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WAC 388-71-05700
WAC 388-71-05705

WAC 388-71-05710

WAC 388-71-05715

WAC 388-71-05720

WAC 388-71-05725

WAC 388-71-05730

WAC 388-71-05735

WAC 388-71-05740

WAC 388-71-05745

WAC 388-71-05750

WAC 388-71-05755

WAC 388-71-05760

WAC 388-71-05765

WAC 388-71-05770

WAC 388-71-05775

WAC 388-71-05780
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What is basic training?

Is there an alternative to the
basic training for some health
care workers?

What core knowledge and
skills must be taught in basic
training?

Is competency testing
required for basic training?

Is there a challenge test for
basic training?

What documentation is
required for successful com-
pletion of basic training?

Who is required to complete
basic training, and when?

What is modified basic train-
ing?

What knowledge and skills
must be included in modified
basic training?

Is competency testing
required for modified basic
training?

Is there a challenge test for
modified basic training?

What documentation is
required for successful com-
pletion of modified basic
training?

Who may take modified
basic training instead of the
full basic training?

What are the training require-
ments and exemptions for
parents who are individual
providers for their adult chil-
dren receiving services
through DDD?

What are the training require-
ments and exemptions for
parents who are individual
providers for their adult chil-
dren who do not receive ser-
vices through DDD?

What is continuing educa-
tion?

How many hours of continu-
ing education are required
each year?
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WAC 388-71-05785

WAC 388-71-05790

WAC 388-71-05795

WAC 388-71-05799

WAC 388-71-05805

WAC 388-71-05810

WAC 388-71-05815

WAC 388-71-05820

WAC 388-71-05825

WAC 388-71-05830

WAC 388-71-05832

WAC 388-71-05835

WAC 388-71-05836

WAC 388-71-05837
WAC 388-71-05840

WAC 388-71-05845

What kinds of training topics
are required for continuing
education?

Is competency testing
required for continuing edu-
cation?

May basic or modified basic
training be completed a sec-
ond time and used to meet the
continuing education require-
ment?

What are the documentation
requirements for continuing
education?

What is nurse delegation core
training?

What knowledge and skills
must nurse delegation core
training include?

Is competency testing
required for nurse delegation
core training?

Is there a challenge test for
nurse delegation core train-
ing?

What documentation is
required for successful com-
pletion of nurse delegation
core training?

Who is required to complete
nurse delegation core train-
ing, and when?

What is safety training and is
there a challenge test for
safety training?

Who is required to complete
safety training, when, and
how often must it be com-
pleted?

Will DSHS deny payment of
an individual provider who
does not complete safety
training?

What is competency testing?

What components must com-
petency testing include?

What experience or training
must individuals have to be
able to perform competency
testing?



WAC 388-71-05850

WAC 388-71-05855

WAC 388-71-05860

WAC 388-71-05865

WAC 388-71-05870

WAC 388-71-05875

WAC 388-71-05880

WAC 388-71-05885

WAC 388-71-05890

WAC 388-71-05895

WAC 388-71-05899

WAC 388-71-05905

WAC 388-71-05909

WAC 388-71-0801

WAC 388-71-0806
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What training must include
the DSHS-developed compe-
tency test?

How must competency test
administration be standard-
ized?

What form of identification
must providers show a tester
before taking a competency
or challenge test?

How many times may a com-
petency test be taken?

What are an instructor's or
training entity's responsibili-
ties?

Must instructors be approved
by DSHS?

Can DSHS deny or terminate
a contract with an instructor
or training entity?

What is a guest speaker, and
what are the minimum quali-
fications to be a guest
speaker for basic training?

What are the minimum quali-
fications for an instructor for
basic, modified basic or
nurse delegation core and
specialized diabetes training?

What additional qualifica-
tions are required for instruc-
tors of nurse delegation core
training and specialized dia-
betes nurse delegation train-
ing?

What must be included in a
class on adult education?

What physical resources are
required for basic, modified
basic, or nurse delegation
core classroom training and
testing?

What standard training prac-
tices must be maintained for
basic, modified basic, or
nurse delegation core class-
room training and testing?

What is specialized diabetes
nurse delegation training?

What knowledge and skills
must specialized diabetes
nurse delegation training
include?
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WAC 388-71-0811 Is competency testing
required for the specialized
diabetes nurse delegation
training?

WAC 388-71-0816 Is there a challenge test for
specialized diabetes nurse

delegation training?

WAC 388-71-0821 What documentation is
required for successful com-
pletion of specialized diabe-

tes nurse delegation training?

WAC 388-71-0826 Who is required to complete
the specialized diabetes nurse
delegation training, and

when?

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0001 What ((is)) are the purposes of

this chapter? The ((restdentiallong-termeare-training
requirements—underthischapter-applyte)) purposes of this

chapter are to describe the following:

(1) ((AH—adult—familyhomes—teensed—under—ehapter
70428 REW)) Training and certification requirements that
apply to adult family homes and assisted living facilities on
or before January 6, 2012; and

(2) ((AH-beardinghomeslicensedunder—chapter 1820

REW)) Training and certification requirements that apply to
adult family homes and assisted living facilities on or after

January 7, 2012.
(3) Curriculums and instructor requirements.

NEW SECTION

WAC 388-112-0002 To whom do the training
requirements apply? The training requirements under this
chapter apply to:

(1) Adult family home providers, applicants, resident
managers, entity representatives, long-term care workers, and
volunteers; and

(2) Assisted living facility administrators, designees,
long-term care workers, and volunteers.

NEW SECTION

WAC 388-112-0003 What are the training and certi-
fication requirements for volunteers and long-term care
workers in adult family homes and assisted living facili-
ties, adult family home providers, assisted living facility
administrators and adult family home applicants? (1) The
following charts provides a summary of the training and cer-
tification requirements. The remainder of the rules under this
chapter contain a more detailed description of the require-
ments.
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Who

Status

Facility
Orientation

Safety /
Orientation
training

Basic /
Population
Specific training

Specialty
training

Continuing
education

Certification
HCA-C

(1) Adult family
home resident
manager, or
long-term care
worker in adult
family home /
assisted living
facility.

(a) An RN, LPN,
NA-C or allied
health care pro-
fessionals listed
in WAC 388-
112-0076

Required per
WAC 388-112-
0015(1)

Not required

Not required

Required per
WAC 388-112-
0110

Required twelve
hours per WAC
388-112-0205

Not required

(b) A long term
care worker who
was employed on
January 6, 2012
or was previ-
ously employed
sometime
between
1/1/2011 and
1/6/2012 and has
completed the
basic training
requirements in
effect on his or
her hire date.
WAC 388-112-
0076

Required per
WAC 388-112-
0015(1)

Not required

Not required

Required per
WAC 388-112-
0110

Required twelve
hours per WAC
388-112-0205

Not required

(c) Employed in
an adult family
home or assisted
living facility
and does not
meet criteria in
(1) or (2) of this
table. Meets defi-
nition of long
term care worker
in WAC 388-
112-0005.

Not required

Required. Five
hours per WAC
388-112-
0015(2); and
388-112-0018

Required. Sev-
enty hours per
WAC 388-112-
0045 and 388-
112-0066

Required per
WAC 388-112-
0110

Required.
Twelve hours per
WAC 388-112-
0205

Required per
WAC 388-112-
0106

(2) Adult family
home provider

A person who
has an adult fam-
ily home license
and does not
meet criteria in
(a), (b) or (c).
This require-
ment applies to
an entity repre-
sentative of a
licensed entity.
WAC 388-76-
1000.

Not required

Completed prior
to licensing

Completed prior
to licensing

Completed prior
to licensing

Required.
Twelve hours per
WAC 388-112-
0205

Completed prior
to licensing

(3) Assisted liv-
ing facility
administrator

A qualified
assisted living
facility adminis-
trator or designee
who does not
meet criteria in
(a), (b) or (c) of
this table.

Not required

Required. Five
hours per WAC
388-112-
0015(2); and
388-112-0018

Required. Sev-
enty hours per
WAC 388-112-
0045 and 388-
112-0066

Required per
WAC 388-112-
0110

Required.
Twelve hours per
WAC 388-112-
0205

Required per
WAC 388-112-
0106

(4) Volunteer
staff in adult
family home or
assisted living
facility

An unpaid per-
son

Required per
WAC 388-112-
0015(1)

Not required

Not required

Not required

Not required

Not required
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(2) Summary of the training and certification requirements for adult family home applicants prior to licensure, and resident

managers prior to assuming the duties of the position.

care worker
employed on Janu-
ary 6, 2012 or was
previously
employed sometime
between 1/1/2011
and 1/6/2012 and
has completed the
basic training
requirements in
effect on the date of
his or her hire.
WAC 388-112-0076

388-112-0110

application process

Orientation and Basic / Population Continuing Certification
Who Status Safety training Specific training Specialty training education HCA-C

(1) Adult family (a) An RN, LPN, Not required Not required Required per WAC | Not required during | Not required
home applicant ARNP, NA-C, and 388-112-0110 application process

other allied health

professionals as

listed in WAC 388-

112-0076

(b) A long-term Not required Not required Required per WAC | Not required during | Not required

(c) Seeking a
license to operate an
adult family home
and is not exempt
under (a) or (b) of
this table. WAC
388-112-0002

Required. Five
hours per WAC
388-112-0018

Required. Seventy
hours per WAC
388-112-0045 and
388-112-0066

Required per WAC
388-112-0110

Not required during
application process

Required per WAC
388-112-0106

(2) Adult family
home resident man-
ager

Employed or desig-
nated by the pro-
vider to manage an

Required. Five
hours per WAC
388-112-0018

Required. Seventy
hours per WAC
388-112-0045 and

Required per WAC
388-112-0110

Required. Twelve
hours per WAC
388-112-0205

Required per WAC
388-112-0106

adult family home
and is not exempt
under (a) or (b) of
this table. WAC
388-112-0002.

388-112-0066

Note: Other trainings that are required under this chapter
are not listed in tables above. They are:

* First aid and CPR (WAC 388-112-0260)

* Nurse delegation (WAC 388-112-0170 and 388-112-
0196);

* Adult family home administrator training (WAC 388-
112-0270).

NEW SECTION

WAC 388-112-0004 What action(s) may the depart-
ment take for provider noncompliance with the require-
ments of this chapter? (1) If a provider knowingly employs
an individual who has not satisfied the training or certifica-
tion requirements under this chapter, the department shall
take one or more of the enforcement actions under:

(a) RCW 18.20.190(2), for assisted living facility pro-
viders; or

(b) RCW 70.128.160(2), for adult family home provid-
ers.

(2) Except as required under subsection (1), if a provider
fails to comply with any requirements under this chapter, the
department may take one or more of the enforcement actions
under:

(a) RCW 18.20.190(2), for assisted living facility pro-
viders; or

(b) RCW 70.128.160(2), for adult family home provid-
ers.

AMENDATORY SECTION (Amending WSR 02-15-0635,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0005 What definitions apply to this
chapter? "Activities of daily living". in the context of this
chapter, means self-care abilities related to personal care such
as bathing, eating, using the toilet, dressing, and transfer.
Instrumental activities of daily living may also be used to
assess a person's functional abilities in the home and the com-

munity such as cooking, shopping, house cleaning, doing
laundry, working, and managing personal finances.
"Applicant", for the purposes of this chapter, means:
(1) An individual who is applying for an adult family
home license; or
(2) An individual with an ownership interest in a partner-
ship, corporation, or other entity that is applying for an adult
family home license.

(("(;al‘eg”vEFH Heans aﬁflaﬂe ]S]CB“iEhﬁg iaHE]S on ﬁEF
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afe—dﬂeetbhsupemsed—))

"Care team" includes the resident and everyone

involved in his or her care. The care team can include family,
friends, doctors, nurses, long-term care workers, social work-
ers and case managers. The role of the care team is to support
the well-being of the resident, however, the resident directs
the service plan when able.

"Certified home care aide'" means a person who has
obtained and maintains a home care aide certification through
the department of health.

"Challenge test" means a competency test taken for
specialty training without first taking the class for which the
test is designed.

"Competency" ((means-the-minimamlevel-ofinforma-

tton—and-skill trainees-arerequired-toknow-and-be-ablete
demonstrate)) defines the integrated knowledge, skills, or
behavior expected of a long-term care worker after complet-

ing the training in a required topic area. Learning objectives
are associated with each competency.
1

'Competency testing' including challenge testing, is
evaluating a student to determine if they can demonstrate the

required level of skill, knowledge, and/or behavior with
respect to the identified learning objectives of a particular
course.

"DDD" refers to the division of developmental disabili-
ties.

"Designee" means a person in ((a—bearding—heme))
assisted living facility who superv1ses ((earegtvers)) long-
term care workers and who is designated by ((a-bearding
heme)) assisted living facility administrator to take the train-
ings in this chapter required of the ((boardinghome)) assisted

living facility administrator. A ((bearding-heme)) assisted
living facility administrator may have more than one desig-

nee.

"Direct care worker'" means a paid individual who pro-
vides direct, personal care services to persons with disabili-
ties or the elderly requiring long-term care.

"Direct supervision' means oversight by a person who
has demonstrated competency in the basic training (and spe-
cialty training if required), or ((whe)) has been exempted
from the basic training requirements, is on the premises, and
is quickly ((and-eastly)) available to the caregiver.

"DSHS" or "department" refers to the department of
social and health services.

"Enhancement" means additional time provided for

Washington State Register, Issue 13-03

"Indirect supervision" means oversight by a person
who has demonstrated competency in the basic training

((Cand-speetaltytrainingifrequired))), or who has been

exempted from the basic training requirements, and who is

quickly and easily available to the ((earegiver)) long-term
care worker, but not necessarily on-site.
"Learning ((euteemres)) objectives" ((means—thespe-
] F ’ . E . F . . . ] ] ]

Learning-outeomes-aregenerallyidentified-with-aspeeifie
lesson—plan-or-eurrienlum)) are measurable, written state-
ments that clearly describe what a long-term care worker
must minimally learn to meet each competency. Learning

objectives are identified for each competency. Learning
objectives provide consistent, common language and a

framework for curriculum designers, the curriculum approval
process, and testing.

"Long-term care worker' includes all persons provid-
ing paid, personal care services for the elderly or persons
with disabilities, including individual providers of home care
services, direct care employees of home care agencies, pro-
viders of home care services to persons with developmental
disabilities under title 71A RCW, all direct care workers in

state-licensed assisted living facilities, adult family homes,

respite care providers, community residential service provid-
ers, and any other direct care staff providing home or com-

munity-based services to the elderly or persons with func-
tional disabilities or developmental disabilities.

The following persons are not long-term care workers:

(1) Persons who are:

(a) Providing personal care services to individuals who
are not receiving state-funded services; and

(b) The person is not employed by an agency or facility
that is licensed by the state.

(2) Persons employed by:

(a) Nursing homes licensed under chapter 18.51 RCW:;

(b) Facilities certified under 42 CFR Part 483;

(c) Residential habilitation centers under chapter 71A.20
RCW;

(d) Hospitals or other acute care settings;

(e) Hospice agencies licensed under chapter 70.127
RCW;

(f) Adult day care centers or adult day health centers.

(3) Persons whose services are exclusively limited to

assistance with "instrumental activities of daily living," as
that term is defined in WAC 388-106-0010.

skills practice and additional training materials or classroom
activities that help a worker to thoroughly learn the course

content and skills. Enhancements can include new student
materials, videos or DVDs, on-line materials, and/or addi-
tional student activities.

"Entity representative" means the individual desig-
nated by an adult family home provider who is or will be
responsible for the daily operations of an adult family home.

"Guardian" means an individual as defined in chapter

"Personal care services'" means physical or verbal
assistance with activities of daily living, or activities of daily
living and instrumental activities of daily living which is pro-
vided to meet resident's care needs.

"Provider'" means any person or entity who is licensed
by the department to operate an adult family home or assisted
living facility, or certified by the department to provide
instruction and support services to meet the needs of persons
receiving services under title 71A RCW.

11.88 RCW.

"Home" refers to adult family homes and ((bearding
hemes)) assisted living facilities.

Permanent
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also means the resident's legal guardian or other surrogate
decision maker.
"Resident manager'" means a person employed or des-

ignated by the provider to manage the adult family home who
meets the requirements in WAC 388-76-10000 and this chap-
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does not approve this specific orientation program, materials,
or trainers. No test is required for this orientation.
(2) Long-term care worker orientation. Individuals

required to complete long-term care worker training must
complete long-term care worker, orientation ((previdesbasie

ter.
"Routine interaction'" means contact with residents
that happens regularly.

"Training entity'" means an organization, including an
independent contractor, who is providing or may provide

introduetory-information-appropriate-to-theresidential-care
setting-and-pepulatienserved)) which is two hours of trainnig
regarding the long-term care worker's role and the applicable

terms of employment as described in WAC 388-112-0016.
The following individuals must complete long-term care

training under this section using approved curriculum. Train-
ing entities may only deliver approved curriculum.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0010 When do the training require-
ments go into effect? (1) The long-term care worker training

requirements described in this chapter went into effect Janu-

ary 7,2012.
(2) The long-term care worker training requirements ((ef

%Paiﬂmg—feqﬂﬂemeﬁ&s—uﬂder—RGW—?él%%ﬁ—G%%QA—G%Q—
704281200+ 701428-130)) that were in effect on or before
January 6, 2012 apply to those individuals who:

(a) Were hired on or before January 6, 2012; and

(b) Completed basic training within the required time-

frames.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0015 ((Whatis-erientation)) What is

orientation training, who should complete it, and when
should it be completed? There are two types of orientation
training - facility orientation training and long-term care
worker orientation training.

(1) Facility orientation. Individuals who are exempt from
certification described in RCW 18.88B.041 and volunteers
are required to complete facility orientation training before

having routine interaction with residents. This training pro-
vides basic introductory information appropriate to the resi-

dential care setting and population served. The department

worker orientation training.

(a) All long-term care workers who are not exempt from
certification described in RCW 18.88.041 hired on or after
January 7, 2012, must complete two hours of orientation
before providing care to residents. This orientation training
must be provided by qualified instructors described in WAC
388-112-0383.

(3) The department ((dees—not)) must approve ((spe-
eifie)) this long-term care worker orientation ((pregrams;
raterials;-ortrainersforhomes)) curriculums and instructors.

(4) There is no test ((isrequired)) for this orientation.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 388-112-0016 What content must be included
in long-term care worker orientation? (1) For those indi-
viduals identified in WAC 388-112-0015(1) who must com-
pete long-term care worker orientation training:

(a) Long-term care worker orientation may include the
use of videotapes, audiotapes, and other media if the person
overseeing the orientation is available to answer questions or
concerns for the person(s) receiving the orientation. Orienta-
tion must include introductory information in the following
areas:

(1) The care setting;

(i1) The characteristics and special needs of the popula-
tion served;

(iii) Fire and life safety, including:

(A) Emergency communication (including phone system
if one exists);

(B) Evacuation planning (including fire alarms and fire
extinguishers where they exist);

(C) Ways to handle resident injuries and falls or other
accidents;

(D) Potential risks to residents or staff (for instance,
aggressive resident behaviors and how to handle them); and

(E) The location of home policies and procedures.

(iv) Communication skills and information, including:

(A) Methods for supporting effective communication
among the resident/guardian, staff, and family members;

(B) Use of verbal and nonverbal communication;

(C) Review of written communications and/or documen-
tation required for the job, including the resident's service
plan;

(D) Expectations about communication with other home
staff; and

(E) Whom to contact about problems and concerns.
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(v) Universal precautions and infection control, includ-
ing:
(A) Proper hand washing techniques;
(B) Protection from exposure to blood and other body
fluids;

(C) Appropriate disposal of contaminated/hazardous
articles;

(D) Reporting exposure to contaminated articles, blood,
or other body fluids; and

(E) What staff should do if they are ill.

(vi) Resident rights, including:

(A) The resident's right to confidentiality of information
about the resident;

(B) The resident's right to participate in making deci-
sions about the resident's care, and to refuse care;

(C) Staff's duty to protect and promote the rights of each
resident, and assist the resident to exercise his or her rights;

(D) How and to whom staff should report any concerns
they may have about a resident's decision concerning the res-
ident's care;

(E) Staff's duty to report any suspected abuse, abandon-
ment, neglect, or exploitation of a resident;

(F) Advocates that are available to help residents (LTC
ombudsmen, organizations); and

(G) Complaint lines, hot lines, and resident grievance
procedures.

(vii) In adult family homes, safe food handling informa-
tion must be provided to all staff, prior to handling food for
residents.

(2) For long-term care worker orientation required of
those individuals identified in WAC 388-112-0015(2):

(a) Long-term care worker orientation is a two hour
training that must include introductory information in the fol-
lowing areas:

(i) The care setting and the characteristics and special
needs of the population served;

(i1) Basic job responsibilities and performance expecta-
tions;

(iii) The care plan, including what it is and how to use it;

(iv) The care team;

(v) Process, policies, and procedures for observation,
documentation and reporting;

(vi) Resident rights protected by law, including the right
to confidentiality and the right to participate in care decisions
or to refuse care and how the long-term care worker will pro-
tect and promote these rights;

(vii) Mandatory reporter law and worker responsibilities;
and

(viil) Communication methods and techniques that can
be used while working with a resident or guardian and other
care team members.

One hour of completed classroom instruction or other
form of training (such as a video or on line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions.

NEW SECTION

WAC 388-112-0018 What is safety training, who
must complete it and when should it be completed? (1)
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Safety training is part of the long-term care worker require-
ments. It is a three hour training that meets the requirements
of WAC 388-112-0019 and includes basic safety precautions,
emergency procedures, and infection control.

(2) The following individuals must complete safety
training:

(a) All long-term care workers who are not exempt from
certification described in RCW 18.88.041, hired after Janu-
ary 7, 2012, must complete three hours of safety training.
This safety training must be provided by qualified instructors
described in WAC 388-112-0383.

(3) The department must approve safety training curric-
ulums and instructors.

(4) There is no test for safety training.

NEW SECTION

WAC 388-112-0019 What content must be included
in safety training? Safety training consists of introductory
information in the following areas:

(1) Safety planning and accident prevention, including
but not limited to:

(a) Proper body mechanics;

(b) Fall prevention;

(c) Fire safety;

(d) In home hazards;

(e) Long-term care worker safety; and

(f) Emergency and disaster preparedness.

(2) Standard precautions and infection control, including
but not limited to:

(a) Proper hand washing;

(b) When to wear gloves and how to correctly put them
on and take them off;

(c) Basic methods to stop the spread of infection;

(d) Protection from exposure to blood and other body
fluids;

(e) Appropriate disposal of contaminated/hazardous arti-
cles;

() Reporting exposure to contaminated articles; and

(g) What to do when the worker or the resident is sick or
injured, including whom to report this to.

(3) Basic emergency procedures, including but not lim-
ited to:

(a) Evacuation preparedness;

(b) When and where to call for help in an emergency;

(c) What to do when a resident is falling or falls;

(d) Location of any advance directives if available; and

(e) Basic fire emergency procedures.

One hour of completed classroom instruction or other
form of training (such as video or on line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions. In
adult family homes, safe food handling information must be
provided to all staff, prior to handling food for residents.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0035 What documentation is required
for facility orientation training? The adult family home or
assisted living facility must maintain documentation ((ef
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eompletion-of)) that facility orientation((;)) training has been
completed as required by this chapter. The training and doc-
umentation must be issued by ((the-heme)) the home or ser-
vice provider familiar with the facility, ((thatinelades)) and
must include:

(1) The ((trainee's)) name of the student;

(2) (A thst-ofthespeeifie-nformationtaught)) The title
of the training;

(3) The number of hours of the training;

(4) The signature of the ((perseneverseeing)) instructor
providing facility orientation((-ndieating-completion-of-the
requiredinfermation)) training;

((4)) (5) The ((trainee's)) student's date of ((employ-
sment)) hire;

() (6) (Fhename-ofthe homegiving theorientation:
and

€6))) The date(s) of facility orientation;

(7) The documentation required under this section must
be kept in a manner consistent with WAC 388-76-10198 (for
adult family homes) and WAC 388-78 A-2450 (for assisted
living facilities).

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0045 What is basic training? (1) Basic
training is in addition to orientation and safety training and is
a training of seventy hours which includes ((the)):

(a) The core ((knewledge)) competencies and skills that
((earegivers)) long-term care workers need in order to pro-

vide personal care services effectively and safely;

(b) Practice and demonstration of skills:;

(c) Population specific competencies.

(2) DSHS must approve basic training ((eurrietda)) cur-
riculums.

(3) Effective July 1. 2012, no more than twelve of the
seventy hours may be applied for on-the-job training;

(4) The DSHS developed revised fundamentals of care-
giving (RFOC) or another department approved training may
be used to teach basic training but it must include enhance-
ments. Examples of enhancements include, but are not lim-
ited to:

(a) More time for workers to practice skills including:

(1) The mechanics of completing the skill correctly.

(i) Resident centered communication and problem solv-
ing associated with performing the skill.

(ii1) The different levels of care required for each skill
(independent, supervision, limited, extensive, total).

(iv) Working with assistive devices associated with a
skill.

(v) Helpful tips or best practices in working through
common resident challenges associated with a skill.

(vi) Disease specific concerns or challenges associated
with a skill. In most of these examples, additional student

materials would be required to ensure the skill enhancements
are well planned and documented for students. Materials

must be submitted for approval and approved per WAC 388-
112-0325.

(b) Augmenting or adding additional materials, student
activities, videos or guest speakers that:
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(i) More deeply reinforce and fortify the learning out-

comes required for basic training.
(i1) Ensure each student integrates and retains the knowl-

edge and skills needed to provide quality basic personal care.

(ii1) Prepares workers for the certification testing envi-
ronment and process.

(¢) Enhancements are NOT materials and/or activities
that:

(i) Are out of the scope of practice for a long-term care
worker such as content clearly written for registered nurses.

(i1) Are identical to, or a direct replacement of, those
already included in RFOC.

(iii) Fail to reinforce Washington state laws associated
with resident rights and resident directed care.

(iv) Long-term care workers are not paid to provide.

(v) Are written above a high school reading level.

(5) One hour of completed classroom instruction or other
form of training (such as a video or on-line course) equals
one hour of training.

(6) The long-term care worker must be able to ask the
instructor questions during the training.

(7) There is no challenge test for basic training.

NEW SECTION

WAC 388-112-0053 What topics must be taught in
the core competencies of basic training for long-term care
workers? Basic training for long-term care workers must
include all of the competencies described in WAC 388-112-
0055 and must cover the following topics:

(1) Communication skills;

(2) Long-term care worker self-care;

(3) Problem solving;

(4) Resident rights and maintaining dignity;

(5) Abuse, abandonment, neglect, financial exploitation
and mandatory reporting;

(6) Resident directed care;

(7) Cultural sensitivity;

(8) Body mechanics;

(9) Fall prevention;

(10) Skin and body care;

(11) Long-term care worker roles and boundaries;

(12) Supporting activities of daily living;

(13) Food preparation and handling;

(14) Medication assistance;

(15) Infection control, blood-borne pathogens, HIV/
AIDS; and

(16) Grief and loss.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0055 What ((knewledgeand-skills
m-uﬁt—be—taﬂght—i-n)) are the core competencies and learn-

ing objectives for long-term care worker basic training?
((619)) The ((b%i&&&miﬂg—kﬂew{edge—aﬂd—slﬂ%}s—mﬁst—me}ude

bl i eithsvwith £l ident_famil bers.
andotherearetetmrmembers:
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etes-may-be-obtainedfromthe DSHS-aging-and-adultserviees
administration)) core competencies describe the behavior and

skills that a long-term care worker must exhibit when work-
ing with residents. Learning objectives are associated with
each competency.

(1) Regarding communication, communicate effectively
and in a respectful and appropriate manner with residents,
family members, and care team members:

(a) Recognize how verbal and non-verbal cues impact
communication with the resident and care team;

(b) Engage and respect the resident through verbal and
non-verbal communication;

(c) Listen attentively and determine that the resident,
when able, understands what has been communicated;

(d) Recognize and acknowledge residents' communica-
tion including indicators of pain, confusion, or misunder-
standing;

(e) Utilize communication strategies to deal with diffi-
cult situations; and

(f) Recognize common barriers to effective communica-
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(c) Maintain a restraint-free environment, including

physical, chemical, and environmental restraints. Use com-
mon, safe alternatives to restraint use;

(d) Protect and promote the resident's right to live free of
abuse, neglect, abandonment, and financial exploitation.

(5) Regarding the competency of abuse and mandatory
reporting, recognize the signs of abuse and report suspected
abuse, abandonment, neglect, and financial exploitation:

(a) Describe long-term care workers' responsibilities as a
mandatory reporter as described in RCW 74.34.020 through
74.34.053; and

(b) Identify common indications of abuse, abandonment,
neglect, and financial exploitation.

(6) Regarding the competency of resident directed care,
take appropriate action when following a resident's direction
regarding his or her care:

(a) Describe a worker's role in resident directed care
including determining. understanding, and supporting a resi-
dent's choices;

(b) Describe the importance and impact of resident
directed care on a resident's independence, self-determina-
tion, and quality of life;

(c) Identify effective problem solving strategies that help
balance a resident's choice with personal safety; and

(d) Report concerns when a resident refuses care or
makes choices that present a possible safety concern.

(7) Regarding the competency of cultural sensitivity,
provide culturally appropriate care:

(a) Describe how cultural background, lifestyle prac-
tices, and traditions can impact care and use methods to
determine and ensure that these are respected and considered

tion and identify how to eliminate them.

(2) Regarding long-term care worker self-care:

(a) Identify behaviors, practices and resources to reduce
stress and avoid burnout;

(b) Recognize common barriers to self-care and ways to
overcome them; and

(¢) Recognize aspects of a long-term care worker's job
that can lead to stress and burnout, common signs and symp-
toms of stress and burnout; and the importance of taking
action to practice self-care to avoid burnout.

(3) Regarding the competency of effective problem solv-
ing. use effective problem solving skills:

(a) Explain why it is necessary to understand and utilize
a problem solving method;

(b) Implement a problem solving process/method; and

(c) Identify obstacles to effective problem solving and
ways to overcome them.

(4) Regarding the competency of resident rights and dig-
nity, take appropriate action to promote and protect a resi-

dent's legal and human rights as protected by federal and
Washington state laws, including:

(a) Protect a resident's confidentiality including what is
considered confidential information, to whom a long-term
care worker is allowed or not allowed to give confidential
information, and how to respond if a noncare team member
asks for confidential information;

b) Promote dignit rivacy. encourage and support a
resident's maximum independence when providing care;
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when providing care.

(8) Regarding the competency of body mechanics, uti-
lize current best practices and evidence-based methods of
proper body mechanics while performing tasks as outlined in
the service plan.

(9) Regarding the competency on fall prevention:

(a) Identify fall risk factors and take action to reduce fall
risks for a resident: and

(b) Take proper steps to assist a resident who is falling or
has fallen.

(10) Regarding the competency of skin and body care,

use of personal care practices that promote and maintain skin
integrity:

(a) Explain the importance of observing a resident's skin,
when to observe it and what to look for including common
signs and symptoms of skin breakdown;

(b) Identify risk factors of skin breakdown;

(c) Observe skin at pressure point locations and report
any concerns;

(d) Describe what a pressure ulcer is, what it looks like,
and what action to take if a resident appears to be developing
or develops a pressure ulcer;

(e) Describe current best practices that protect and main-

tain a resident's skin integrity including position changes
when sitting or lying for extended periods, and proper posi-

tioning and transfer techniques;

() Implement current best practices that promote healthy
skin including hygiene, nutrition, hydration, and mobility;
and
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(g) Identify when to report skin changes and to whom.

(11) Regarding the competency on long-term care
worker roles and boundaries, adhere to basic job standards,

WSR 13-02-023

(xix) Providing medication assistance.

(b) In the process of performing the personal care tasks,

use proper body mechanics, listen attentively, speak clearly

expectations, and requirements and maintain professional
boundaries:

(a) Identify when, how, and why to obtain information
from appropriate sources about a resident's condition or dis-

and respectfully while explaining what the long-term care
worker is doing, incorporate resident preferences, maintain

privacy and dignity, support the resident's level of ability, and
assure their comfort and safety;

ease for which they are receiving services. Describe how to
use this information to provide appropriate, individualized

(¢) Appropriately utilize assistive device(s) specified on
the service plan;

care;
(b) Describe a resident's baseline functioning level using

(d) Describe any safety concerns related to each task and
how to address the concerns:

information provided in the service plan and explain why it is
important to know a resident's baseline:
¢) Identify changes in a resident's physical, mental, and
emotional state through observation;
(d) Report changes from baseline and/or concerns to the
appropriate care team member(s);
(e) Identify basic job standards and requirements (e.g.

coming to work on time) and describe how maintaining these

standards are critical to a resident's safety and well-being;
() Explain the purpose of a service plan and describe

(e) Demonstrate an understanding of bowel and bladder

functioning. including factors that promote healthy bowel

and bladder functioning, and the signs, symptoms, and com-
mon causes of abnormal bowel and bladder function; and

() Identify the importance of knowing a resident's bowel

and bladder functioning baseline and when to report changes.
(13) Regarding the competency on food preparation and

handling, plan and prepare meals using a basic knowledge of
nutrition and hydration, incorporating any diet restrictions or
modifications. and prevent food borne illness by preparing

how it is created, used, and modified;
(g) Use a resident's service plan to direct a worker's job

tasks and any resident directed care tasks:;
(h) Identify what is required of a long-term care worker,

as described in WAC 388-112-0195, prior to performing a
nurse-delegated task;

(1) Describe the role of a care team and a long-term care
worker's role in it;

(1) Describe professional boundaries and the importance

of maintaining them; and
(k) Identify signs of unhealthy professional boundaries,

barriers to keeping clear professional boundaries, and ways to
avoid or eliminate them.

(12) Regarding the competency on supporting activities
of daily living, perform required personal care tasks to the
level of assistance needed and according to current best prac-
tices and evidence-based guidelines:

(a) Demonstrate, in the presence of a qualified instructor,

all critical steps required for personal care tasks including but
not limited to:

(1) Helping a resident walk;
(ii) Transferring a resident from a bed to a wheelchair;

(iii) Turning and repositioning a resident in bed:;

(iv) Providing oral care;

(v) Cleaning and storing dentures;

(vi) Shaving a face;

(vii) Providing fingernail care;

(viii) Providing foot care;

(ix) Providing a bed bath;

(x) Assisting a resident with a weak arm to dress;

(xi) Putting knee-high elastic stockings on a resident;

(xii) Providing passive range of motion for one shoulder;

(xiii) Providing passive range of motion for one knee and
ankle;

(xiv) Assisting a resident to eat;

(xv) Assisting with peri-care;

(xvi) Assisting with the use of a bedpan;

(xvii) Assisting with catheter care;

(xviii) Assisting with condom catheter care; and

and handling food in a safe manner:

(a) Describe how nutrition and hydration can impact a
resident's health;

(b) Plan, shop. and prepare meals for a resident accord-
ing to the guidelines of good nutrition and hydration, incor-
porating any dietary requirements and restrictions per the ser-
vice plan and resident preferences:;

(c) Describe common signs of poor nutrition and hydra-
tion, and when to report concerns and to whom:;

(d) Understand that diet modification is required for cer-
tain health conditions, including dysphagia, and describe how
to identify diet modifications required for a resident:

(e) Recognize when a resident's food choices vary from
specifications on the care plan, describe when and to whom
to report concerns;

(f) Describe what causes food borne illness, the risks
associated with food borne illness and examples of poten-

tially hazardous foods;

(2) Describe appropriate food handling practices, includ-
ing: avoiding cross contamination from one food to another,
safe storage requirements for cooling of leftover foods,
including depth, types of containers, and temperatures. the
need to maintain food at proper temperatures to limit bacte-
rial growth and what are the safe food storage and holding
temperatures for both cold and hot foods, best practices for

thawing and re-heating food, and using clean gloves (if pos-
sible) and clean utensils when preparing food;

(h) Describe the importance and correct procedure for
cleaning and disinfecting food contact surfaces; and

(1) Describe why a long-term care worker with certain
types of illnesses and/or symptoms must not prepare food.

Long-term care workers who complete a DSHS-

approved basic training meet the training requirements for

adult family homes in RCW 70.128.250.
(14) Regarding the competency of medication assis-

tance, appropriately assist with medications:

(a) Identify what a long-term care worker is allowed and
not allowed to do when assisting with medications as
described in chapter 246-888 WAC:
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(b) Define terms related to medication assistance includ-
ing prescription drugs, over the counter medications, and as
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(c) Identify common symptoms associated with grief and
loss:

needed (PRN) medications, medication side effects, and drug
interactions;

(c) Identify common symptoms of medication side
effects and when and to whom to report concerns;

(d) Store medications according to safe practices and the
label instructions;

(e) Describe, in the proper sequence, each of the five

(d) Describe why self-care is important during the griev-
ing process; and

(e) Identify beneficial ways and resources to work
through feelings of grief and loss.

NEW SECTION

rights of medication assistance; and
(f) Identify what to do for medication-related concerns,

including describing ways to work with a resident who

refuses to take medications, identifying when and to whom to
report when a resident refuses medication or there are other
medication-related concerns, and identifying what is consid-
ered a medication error and when and to whom it must be
reported.

(15) Regarding the competency of infection control and
blood borne pathogens including HIV/AIDS, implement best
practices to prevent and control the spread of infections:

(a) Identify commonly occurring infections, ways that
infections are spread, and symptoms of infections;

(b) Describe the purpose, benefit and proper implemen-
tation of standard precautions in infection control;

(c) Implement current best practices for controlling the
spread of infection, including the use of hand washing and

gloves;

(d) Demonstrate proper hand washing and putting on and
taking off gloves;

(e) Identify immunizations that are recommended for

adults to reduce the spread of virus and bacteria;

(f) Describe laundry and housekeeping measures that
help in controlling the spread of infection;

(g) Describe proper use of cleaning agents that destroy

micro-organisms on surfaces;
(h) Describe what BB pathogens are and how they are

transmitted;

(1) Identify the major BB pathogens, diseases, and high-
risk behaviors for BB diseases:;

(1) Identify measures to take to prevent BB diseases;

(k) Describe what to do if exposed to BB pathogens and
how to report an exposure;

(1) Describe how HIV works in the body;

(m) Explain that testing and counseling for HIV/AIDS is

WAC 388-112-0062 What is on-the-job training? (1)
Effective July 1, 2012, on-the-job training is a method of
training when the long-term care worker successfully demon-
strates any or all of the personal care or infection control
skills included in the core basic training while working with
a resident versus in a practice training setting.

(2) On-the-job training is provided by a qualified instruc-
tor as defined in WAC 388-112-0380 who directly observes,
coaches, and reinforces skills training for up to two long-term
care workers at a time. The instructor providing the on-the-
job training:

(a) Does not have to be the instructor who has taught the
core competency training;

(b) Cannot be someone whose primary job duty is pro-
viding direct care to residents; or

(c) Cannot be the immediate supervisor of the long-term
care worker receiving the on-the-job training.

(3) The person overseeing on-the-job training must:

(a) Submit DSHS required forms and become an
approved instructor for the core competency of basic train-
ing; and

(b) Verify on a DSHS approved skills checklist the long-
term care worker's successful completion of the demon-
strated skills.

(4) For the person receiving on-the-job training, the
hours spent in on-the-job training may count for up to twelve
hours toward the completion of basic training requirements.

(5) The training program shall offer department
approved on-the-job training as part of the seventy hour train-
ing.

NEW SECTION

available:

(n) Describe the common symptoms of HIV/AIDS;

(0) Explain the legal and ethical issues related to HIV
including required reporting, confidentiality and nondiscrim-
ination; and

(p) Explain the importance of emotional issues and sup-
port for residents and long-term care workers.

Long-term care workers who complete a DSHS-
approved basic training meet the four hours of AIDS educa-
tion as required by the department of health in WAC 246-
980-040.

(16) Regarding the competency on grief and loss, sup-
port yourself and the resident in the grieving process:

(a) Define grief and loss;

(b) Describe common losses a resident and long-term
care worker may experience;
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WAC 388-112-0066 What is the population specific
component of basic training? (1) Population specific basic
training is training on topics that are unique to the care needs
of the population that the home or provider is serving. Topics
can include but are not limited to:

(a) Dementia;

(b) Mental health;

(c) Developmental disabilities;

(d) Young adults with physical disabilities; and

(e) Aging and older adults.

(2) Specialty training per WAC 388-112-0110 may be
used to meet the population specific component of basic

training if completed within one hundred and twenty days of
date of hire.
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AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0070 What documentation is required
((fer—sueeessful)) to show completion of the seventy hour
basic, and five hour orientation and safety training? (1)
Long-term care worker basic training must be documented by
a certificate of successful completion of seventy five hours of
training, issued by the instructor or training entity, that
includes:

(a) The name of the ((trainee)) student;

(b) The name of the training;

(c) The number of hours of the training;

(d) The name of the home or training entity giving the
training;

((68))) (e) The instructor's name and signature; and

((€e))) (f) The name and the identification number of the

instructor for core competencies, and the home or training
entity giving the training; and

(g) The ((datets))) completion date of training.

(2) The ((trainee)) student must be given an original cer-
tificate(s) for proof of completion of the training and retain
for their records. ((A-heme)) The provider, and if applicable,
the training entity must keep a copy of the certificate ((en

file)) as described in WAC 388-76-10198 (for adult family
homes) and as described in WAC 388-78A-2450 (for assisted

living facilities).

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-007S Who is required to complete
basic training, and when, unless exempt as described in
WAC 388-112-0076? The following individuals must com-
plete basic training requirements:

Adult family homes

(1) Adult family home ((pfeﬂdefs—émel-udmg—eﬂﬁ%y—fep-
resentatives-as-defined-under—chapter 388-76-WALY)) appli-
cants must complete basic training ((and-demonstrate-eompe-
teney)) and become certified before ((eperating-an)) the adult
family home is licensed.

(2) Adult family home entity representatives and resi-
dent managers ((must-complete-basietraining-and-demen-
strate-competeney)) before ((providingservieesinan))
assuming the duties of the position in the adult family home.

(3) ((Caregivers)) Long-term care workers in adult fam-
ily homes ((must-complete-basietraining)) within one hun-
dred twenty days of ((when-theybeginprevidinghands-on

personal-care-or-within-ene-hundred-twenty-days-of Septem-
ber1;2002-whichever-islater)) date of hire. Until ((eempe-
teney-in-the)) basic training has been ((demenstrated;—eare-
givers)) completed, long-term care workers may not provide
((hands-en)) personal care without ((indireet)) direct supervi-
sion.

((Bearding-hemes)) Assisted living facilities

(4) ((Bearding-heme)) Assisted living facility adminis-
trators (or their designees), except administrators with a cur-
rent nursing home administrator license, ((must-complete
basie-training-and-demonstrate-competeney)) within one hun-
dred twenty days of ((employment-or-within-ene-hundred
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twenty-days-of-September+-2002-whicheverisJater)) date

of hire.

(5) ((Caregivers—must-ecompletebaste—training)) Long-

term care workers within one hundred twenty days of ((when

hundred-twenty-days-of September 152002 ~whicheveris
later)) their date of hire. Until ((eempeteney-in)) completion
of the basic training ((has-been-demonstrated;-earegivers)),

long-term care workers may not provide ((hends-en)) per-
sonal care without direct supervision.

(6) For certification requirements for individuals in sub-
sections (2) through (5) refer to WAC 388-112-0106.

NEW SECTION

WAC 388-112-0076 Which long-term care workers
are exempt from the basic training requirement? The fol-
lowing long-term care workers are exempt from the basic
training requirement:

(1) An applicant for an adult family home license on or

before January 6, 2012 who met the basic training require-
ments in effect at the time of application.

(2) A person already employed as a long-term care
worker on January 6, 2012, who completed the basic training
requirements in effect on the date of his or her hire;

((&))) (3) A person employed as a long-term care worker
on January 6, 2012, who completes within one hundred
twenty days of hire, the basic training requirements in effect
on the date of his or her hire;

((3))) (4) A person previously employed as a long-term
care worker who completed the basic training requirements
in effect on the date of his or her hire, and was employed as a
long-term care worker at some point between January 1, 2011
and January 6, 2012;

((4)) (5) Registered nurses, licensed practical nurses,
nurse technicians, or advanced registered nurse practitioner
under chapter 18.79 RCW;

((®))) (6) Nursing assistants-certified under chapter
18.88A RCW;

((68))) (1) Certified counselors under chapter 18.19
RCW;

((H)) (8) Speech language pathologists or audiologists
under chapter 18.35 RCW;

((68))) (9) Occupational therapists under chapter 18.59
RCW;

(%)) (10) Physical therapists under chapter 18.74
RCW;

((H8))) (11) A home health aide who is employed by a
medicare-certified home health agency and has met the
requirements of 42 CFR, Part 483.35; and

((E#H)) (12) An individual with special education train-
ing and an endorsement granted by the superintendent of
public instruction as described in RCW 28A.300.010.

Reviser's note: The unnecessary underscoring and strike through in
the above section occurred in the copy filed by the agency and appears in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-112-0078 What other required training
may be used to satisfy the population specific component
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of the basic training? Homes or providers may use the fol-
lowing DSHS-developed or approved curriculum to meet all
or some of the population specific component of basic train-
ing depending on the needs of the population served:

(1) Dementia specialty training;

(2) Mental health specialty training;

(3) Developmental disabilities specialty training;

(4) Young adults with physical disabilities; and

(5) Aging and older adults.

NEW SECTION

WAC 388-112-0079 What are the requirements for
using basic training to meet the specialty training
requirements? When basic training is used to meet the spe-
cialty training requirements:

(1) It must include the department developed competen-
cies and learning objectives as described in WAC 388-112-
0122, 388-112-0132, or 388-112-0142. Homes or providers
may enhance the specialty training component by adding
additional competencies, learning objectives, content, or
activities. If the department approves the enhancements and
an increased number of training hours, the worker's training
hours will apply to the seventy hour training requirement.

(2) Long-term care workers must pass a department
competency test described in WAC 388-112-0295 to meet
the applicable licensing requirements for adult family homes
and assisted living facilities for all specialty training.

NEW SECTION

WAC 388-112-0081 What topics may the training on
young adults with physical disabilities include? The train-
ing on young adults with physical disabilities may include,
but are not limited to, all of the competencies and learning
objectives described in WAC 388-112-0083 for the following
topics:

(1) Introduction to physical disabilities;

(2) Common physical disabilities and ability limitations;

(3) Supporting residents living with chronic conditions;

(4) Independent living and resident-directed care; and

(5) Social connections and sexual needs of adults living
with disabilities.

NEW SECTION

WAC 388-112-0083 What are some examples of the
competencies and learning objectives for the training on
young adults with physical disabilities? The competencies
define the integrated knowledge, skills, or behavior expected
of a long-term care worker after completing the training on
young adults with physical disabilities. Learning objectives
are associated with each competency.

(1) Regarding the competency on young adults with
physical disabilities, working effectively with young adults
with physical disabilities based upon a basic understanding of
disability:

(a) Identify basic information regarding physical disabil-
ities, injuries, and illnesses that are more common in young
adults;
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(b) Describe the impact of changing and fluctuating abil-
ities;

(c) Identify stereotypes, biases, and misconceptions
regarding the perception of young adults with physical dis-
abilities;

(d) Describe how biases, stereotypes, and misconcep-
tions can influence care to young adults with physical disabil-
ities;

(e) Identify and explain the Americans with Disabilities
Act and rights for adults with physical disabilities; and

(f) Describe the value of personalizing care and support
to the specific resident with a disability.

(2) Regarding the competency on common physical dis-
abilities and ability limitations, providing individualized care
based upon a basic understanding of common physical dis-
abilities and their impact on functioning:

(a) Describe common physical disabilities, including
paraplegia and quadriplegia, diabetes, multiple sclerosis, and
pulmonary disease.

(b) Describe the characteristics and functional limita-
tions of residents with these specific disabilities.

(3) Regarding the competency on supporting residents
living with chronic conditions, providing appropriate care by
recognizing chronic secondary conditions that impact func-
tioning:

(a) Identify how common chronic medical conditions
affect physical disability;

(b) Describe how chronic medical conditions influence
and impact care for a young resident with a physical disabil-
ity;

(c) Describe how to support a resident with a physical
disability and multiple chronic conditions; and

(d) Describe how to support the resident's dignity while
providing personal care.

(4) Regarding the competency on independent living and
resident-directed care, supporting independent living and
self-determination for the resident living with a disability:

(a) Define the independent living philosophy and
describe what it might look like;

(b) Describe barriers to independent living, including
accessibility and attitudes;

(c) Describe ways to support independent living and self-
determination with the resident living with a disability;

(d) Describe resident-directed support;

(e) Identify ways to promote resident-directed support;
and

() Identify resources that promote independence and
self-determination for a resident living with a disability.

(5) Regarding the competency of social connections and
sexual needs of young adults living with a physical disability,
providing optimum support to a resident living with a disabil-
ity in his or her expression of social and sexual needs:

(a) Describe and explain the importance of full, appro-
priate, and equal participation of resident's living with a phys-
ical disability;

(b) Identify ways to support social connections and
activities;

(¢) Describe and explain the importance of honoring the
resident as a sexual being with diverse sexual needs, desires,
and orientation; and
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(d) Identify ways to support expression of sexual needs
in a respectful, professional, and confidential manner.

NEW SECTION

WAC 388-112-0088 What topics may the training on
aging and older adults include? Training on aging and
older adults may include, but are not limited to, all of the
competencies and learning objectives described in WAC
388-112-0091 for the following core knowledge and skills:

(1) Introduction to aging;

(2) Age-associated physical changes;

(3) Cultural impacts on aging;

(4) Ageism and supporting resident dignity;

(5) Supporting residents living with a chronic condition;

(6) Dealing with death, grief, and loss; and

(7) Supporting health and wellness.

NEW SECTION

WAC 388-112-0091 What are some examples of com-
petencies and learning objectives for training on aging
and older adults? The competencies define the integrated
knowledge, skills, or behavior expected of a long-term care
worker after completing the training on aging and older
adults. Learning objectives are associated with each compe-
tency.

(1) Regarding the competency on an introduction to
aging, draw upon a basic understanding of the aging process
and demonstrate awareness of the unique needs of older
adults:

(a) Describe basic information on the aging process,
including the difference between age-related changes and a
disease process;

(b) List typical changes that occur with aging;

(¢) Identify common stereotypes, biases, myths, and mis-
conceptions regarding aging, ageism, and older adults;

(d) Describe how ageism, biases, myths, and misconcep-
tions can influence care to older residents;

(e) Describe how aging affects the resident's needs and
behaviors; and

(f) Describe the value of adapting caregiving to the age-
related concerns of the resident.

(2) Regarding the competency on age-associated physi-
cal changes, provide individualized care by understanding
physical changes that are experienced in aging:

(a) Identify common physical changes experienced in
the aging process;

(b) Describe common sensory changes that occur in
aging and their impact on an older adult's activities;

(c) Describe the difference between age-associated phys-
ical changes versus a disease process; and

(d) Describe how age-related physical changes can
impact functioning and the ability to perform personal care.

(3) Regarding the competency on cultural impacts of
aging, provide culturally compassionate care by utilizing a
basic understanding of issues related to culture and aging:

(a) Describe how race/ethnicity, poverty, and class influ-
ence the aging process;

(b) Describe how race/ethnicity, poverty, and class influ-
ence an older adult's help-seeking behavior; and
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(c) Describe a culturally sensitive approach to working
with older adults that demonstrates shared decision-making
and mutual respect.

(4) Regarding the competency on ageism and supporting
resident dignity, overcome ageism and support resident dig-
nity by understanding stereotypes and myths regarding aging:

(a) Describe the concept of "ageism" and its possible
impact on working with older adults;

(b) Identify his or her perceptions about aging and how
these perceptions may contribute to "ageism";

(c) Describe how "ageism" can influence resident dig-
nity; and

(d) Describe strategies for overcoming "ageism" and
supporting resident dignity.

(5) Regarding the competency on supporting residents
living with chronic medical conditions, provide appropriate
care by recognizing how chronic conditions impact function-
ing:

(a) Describe how chronic medical conditions can influ-
ence and impact care for older adults;

(b) Describe strategies for working with an older adult
with multiple chronic medical conditions;

(c¢) Describe proactive ways to support an older adult liv-
ing with chronic medical conditions; and

(d) Describe how to help support the older adult's dignity
while providing care.

(6) Regarding the competency on dealing with death,
grief and loss, respond appropriately to a resident experienc-
ing loss:

(a) Describe common examples of losses encountered in
the aging process;

(b) Describe common reactions to loss of significant
roles;

(c) Describe strategies for dealing with loss;

(d) Describe the value of promoting social engagement
for the older adult;

(e) Identify strategies and opportunities for promoting
social engagement; and

(f) Identify actions and resources that can be used to help
an older adult work through feelings of grief and loss.

(7) Regarding the competency on supporting optimum
health and wellness, support the optimum health and wellness
of older adults:

(a) Identify key factors that support resident health and
wellness;

(b) Identify strategies for promoting resident optimum
health while aging;

(¢) Identify strategies and opportunities to support an
older adult to engage in healthy life style choices; and

(d) Describe his or her role in promoting optimum health
and wellness for older residents.

NEW SECTION

WAC 388-112-0092 What learning objectives may be
included in the curriculum for young adults with physical
disabilities and/or for aging and older adults? Homes or
providers may develop a curriculum for young adults with
physical disabilities and/or for aging and older adults using
the learning objectives in WACs 388-112-0083 and WAC
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388-112-0091 or any other relevant learning objectives for
these populations and submit it for approval by the depart-
ment.

NEW SECTION

WAC 388-112-0106 Who is required to obtain certi-
fication as a home care aide, and when? Unless exempt
under WAC 246-980-070, the following individuals must be
certified by the department of health as a home care aide
within the required timeframes:

(1) All long-term care workers, within one hundred and
fifty days of hire;

(2) Adult family home applicants, before licensure;

(3) Adult family home entity representatives and resi-
dent managers, before assuming the duties of the position;
and

(4) Assisted living facility administrators or their desig-
nees within one hundred and fifty days of hire.

NEW SECTION

WAC 388-112-0108 What documentation is required
for a long-term care worker to apply for the home care
aide certification or recertification? (1) Successful com-
pletion of seventy-five hours of training must be documented
on a DSHS seventy five hour training certificate by an
approved training entity verifying that a total of seventy-five
hours of approved training have occurred.

(2) An approved training entity issuing and signing a
DSHS seventy five hour training certificate must verify that
the long-term care worker has the certificates required docu-
menting two hours of DSHS-approved orientation, three
hours of DSHS-approved safety training, and seventy hours
of DSHS-approved basic training, as described in this chap-
ter. When applying to the department of health for home care
aide certification, the long-term care worker may only submit
a seventy-five hour training certificate that has been issued
by the department or the training partnership.

(3) For home care aide recertification, successful com-
pletion of twelve hours of DSHS-approved continuing educa-
tion training must be documented on a certificate(s) or tran-
script(s) issued by a department approved training entity.

(4) The long-term care worker and certified home care
aide must retain any twelve hour training certificates or tran-
scripts for as long as they are employed.

AMENDATORY SECTION (Amending WSR 06-16-072,
filed 7/28/06, effective 8/28/06)

WAC 388-112-0110 What is specialty training and

who is required to take specmlg trammg" (1) Spemalty or
"special needs" training((;4

ig;)) provides instruction in caregiving skills that meet the
special needs of people living with mental illness, dementia,
or developmental disabilities. Specialty trainings are differ-
ent for each population served and are not interchangeable.
Specialty training may be integrated with basic training if the
complete content of each training is included. DSHS must
approve specialty training ((earrienta)) curriculums for man-
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agers and ((earegivers;-exeeptforadultfamily home-eare-
giver-speetalty-training)) long-term care workers.

(2) Manager specialty training is required for ((bearding
heme)) assisted living facility administrators (or designees),

adult family home applicants or providers ((ard)), resident
managers, and entity representatives who are affiliated with
homes that serve residents who have one or more of the fol-
lowing special needs: developmental disabilities, dementia,
or mental health. The managers described in this section
must take one or more of the following specialty trainings:
(a) Developmental disabilities specialty training,

((uﬂéef)) descrlbed in WAC 388-112- 0120((—rs—t-he—feq&ﬂ=e€l

des&gﬂees—)))a

(b) Manager dementia specialty training, ((uader))
described in WAC 388-112-0125((5)); and

(c) Manager mental health specialty training, ((under))
described in WAC 388-112- 0135((—&re4he+equ1fed—&ammgs

ele‘?ff%i‘*ﬁﬁ‘ﬁ%))
(3) ((Caregiverspeetalty-trainingfor-boarding-homes))

All long-term care workers including those who are exempt
from basic training and who work in an assisted living facility
or adult family home, serving residents with the special needs
described in subsection (2) of this section, must take long-
term care worker specialty training. The long-term care

worker specialty training applies to the type of residents
served by the home as follows:

(a) Developmental disabilities specialty training,

((uﬂéef)) descrlbed in WAC 388- 112 0120((—rs—t-he—feq&ﬂ=e€l
o : sivers)).

(b) ((Gafegwef)) Long-term care worker dementla spe-

cialty training, ((under)) described in WAC 388-112-

0130((3)); and ((earegiver))
(c) Long-term care worker mental health specialty train-

1ng, ((Hﬂd‘e‘l‘)) descrlbed in WAC 388 112- 0140((—afe—t-he

Specialty training may be used to meet the requirements for
the basic training population specific component if com-

pleted within one hundred and twenty days of date of hire.

(5) For long-term care workers who have completed the
seventy-five hour training and do not have a specialty train-
ing certificate which indicates completion and competency
testing, the long-term care worker must complete specialty

training when employed by the adult family home or assisted
living facility that serves residents with special needs.
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AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0115 What specialty training((s
ineluding-earegiver-speeialty-training;)) is required if a
resident has more than one special need? If ((an-individ-
ual)) a resident has needs in more than one of the special
needs areas, the adult family home or assisted living facility
must determine which of the specialty trainings will most
appropriately address the overall needs of the ((persen)) resi-
dent and ensure that the appropriate specialty training ((that
addresses-the-overall-needs)) is completed as required. If
additional training beyond the specialty training is needed to
meet all of the resident's needs, the adult family home or
assisted living facility must ensure that additional training is
completed.

AMENDATORY SECTION (Amending WSR 02-15-063,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0120 What ((knewledge-and-skills))
topics must ((manager-and-earegiver)) developmental dis-
abilities specialty trainings include? (1) ((Managerand
earegiver-developmental-disabilitiesspeecialtytrainings))
Developmental disabilities specialty training must include all
of the ((learning-outcomes-and-competeneiespublished-by
PSHS)) competencies and learning objectives described in
WAC 388-112-0122 for the following ((eore-knowledge-and
skills)) topics:

(a) Overview of developmental disabilities;

(b) Values of service delivery;

(c) Effective communication;

(d) Introduction to interactive planning;

(e) Understanding behavior;

(f) Crisis prevention and intervention; and

(g) Overview of legal issues and ((individual)) resident
rights.

(2) For adult family homes, the division of developmen-
tal disabilities (DDD) will provide in-home technical assis-
tance to the adult family home upon admission of the first
resident eligible for services from DDD and, thereafter, as
determined necessary by DSHS

NEW SECTION

WAC 388-112-0122 What are the competencies and
learning objectives for the long-term care worker devel-
opmental disability specialty training? The developmental
disabilities specialty competencies describe the behavior and
skills a long-term care worker should exhibit when working
with residents. Learning objectives are associated with each
competency.

(1) Regarding the competency on an overview of devel-
opmental disabilities, drawing upon a basic understanding of
developmental disabilities and demonstrate awareness of the
unique needs of residents with developmental disabilities:
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(a) Define developmental disability and describe intel-
lectual disability, cerebral palsy, epilepsy, and autism;

(b) Identify common myths and misconceptions about
developmental disabilities;

(c) Describe the negative effects of using labels such as
"retarded" or "handicapped" to represent people and positive
alternatives; and

(d) Differentiate between developmental disabilities and
mental illness.

(2) Regarding the competency on values of service deliv-
ery, promote and support a resident's self-determination:

(a) Identify the principle of normalization and its signif-
icance to the work of long-term care workers;

(b) Explain how understanding each resident's needs
leads to better services and supports, which lead to better out-
comes for the resident;

(c) Describe each of the residential services guidelines
and identify how the values represented in the guidelines are
important in the lives of people with developmental disabili-
ties;

(d) Describe the principle of self-determination; and

(e) Identify positive outcomes for residents with devel-
opmental disabilities when they are connected to the commu-
nity they live in.

(3) Regarding the competency on communication, pro-
vide culturally compassionate and individualized care by uti-
lizing a basic understanding of a resident or resident's history,
experience, and cultural beliefs:

(a) List the key elements of effective communication;

(b) Describe the impact communication has on the lives
of residents with developmental disabilities;

(c) Explain the impact a long-term care worker's behav-
ior can have on eliciting communication;

(d) Explain the impact of a resident's physical environ-
ment on their ability to communicate;

(e) Describe methods of communication, other than ver-
bal, that long-term care workers might use when supporting
residents with developmental disabilities; and

(f) List tips for communication with residents with
developmental disabilities.

(4) Regarding the competency on interactive planning,
using person-centered and interactive planning when work-
ing with residents with developmental disabilities:

(a) Identify the benefits of using a person-centered plan-
ning process rather than the traditional planning methods
used to develop supports for people with developmental dis-
abilities;

(b) Identify key elements involved in interactive plan-
ning;

(c) Identify ways to include people with developmental
disabilities and their families in the planning process; and

(d) Identify the required planning document for the set-
ting and list ways to have a positive impact on the plan.

(5) Regarding the competency on challenging behaviors,
use a problem solving approach and positive support princi-
ples when dealing with challenging behaviors:

(a) Identify the essential components of the concept of
positive behavioral supports;

(b) Define the "ABCs" and describe how to use that pro-
cess to discover the function of behavior;
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(c) Explain why it is critical to understand the function of
behavior before developing a support plan;

(d) Define reinforcement and identify ways to utilize it
as a tool to increase a resident's ability to be successful;

(e) Identify the problems with using punishment to man-
age behavior;

(f) Identify behavior management techniques that are not
allowed under DSHS policies and applicable laws;

(g) Identify factors that can positively and negatively
influence the behavior of residents with developmental dis-
abilities; and

(h) List steps to be taken when crisis or danger to people
is immediate.

(6) Regarding the competency on crisis prevention, sup-
port a resident experiencing a crisis and get assistance when
needed:

(a) Identify behaviors in people with developmental dis-
abilities that might constitute "normal stress";

(b) Define "crisis";

(c) Differentiate the behaviors a resident who is in crisis
exhibits from mental illness;

(d) Identify the principles of crisis prevention and inter-
vention;

(e) Identify what types of situations require outside assis-
tance and at what point it becomes necessary; and

(f) Name several ways to provide support to a resident
experiencing a crisis.

(7) Regarding the competency on legal rights, promote
and protect the legal and resident rights of residents with
developmental disabilities:

(a) Explain how the rights of residents with disabilities
compare to those of the general population;

(b) List the rights of residents living in adult family
homes and assisted living facilities and the laws that support
those rights;

(c) Describe how long-term care workers can help resi-
dents to exercise their rights;

(d) List ways a caregiver or long-term care worker must
safeguard each resident's confidentiality;

(e) Describe the three types of guardianship an resident
with developmental disabilities might be subject to and why;
(f) List less restrictive alternatives to guardianship;

(g) Describe the responsibilities, powers, and limitations
of a guardian; and

(h) Describe the relationship between long-term care
workers and guardians/families.

AMENDATORY SECTION (Amending WSR 02-15-063,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0125 What knowledge and skills must
manager dementia specialty training include? (((1)))
Manager dementia specialty training must include all of the
competencies and learning ((ewteomes—and)) objectives
described in WAC 388-112-0132 plus the following compe-
tencies ((published-byDSHSfor-the-follewing-corekneowl-
edge-and-skills)):

(1) Medications and dementia:
(a) ((Introduction—to-the-dementias)) Common medica-
tions for general health problems;
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(b) ((Pifferentiating—dementia,—depression;—and—delir-

1)) Medication side effects;

(¢) ((Caregivingpoalsvaluesattitudes-and-behaviors))

Reporting side effects;

(d) (C
ing)) Drugs used with people who have dementia;
(e) ((Effeefs—ef—eegmﬂ*‘e—bsses—eﬂ—%ﬂ%“ﬂ*%ﬂeﬂ))

Extrapyramidal side effects;

() ((Communieating—~with-people—who-have-dementia))

Medications to treat dementia and their side effects; and

(2) (Sexuality-and-dementia;

)—Self-eare—for—earegivers)) Treating dementia with

antipsychotic drugs.

(2) ((%e—mmaagepdemeﬂm—ﬁseera&y—&&mmg—}emﬂg

agmg—aﬁd—adb&t—seﬂees—admfms&&&eﬂ)) Settlng the tone:
(a) Working with families and friends;
(b) Considerations for dealing with family members and

friends; and

(c) Encouraging self-care for the caregiver.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0130 What ((knewledge-and-skills))
topics must ((earegiver)) long-term care worker dementia

specialty training include? (((1))) ((Caregiver)) Long-term
care worker dementia specialty training must include all the

((earning-outecomes-and-competeneiespublished-by DSHS))
competencies and learning objectives described in WAC
388-112-0132 for the following ((eere-knowledge-and-skills))
topics:

(((2)) (1) Introduction to the dementias;

((#))) (2) Dementia, depression, and delirium;

((fe)y Resident-based-earegiving:

))) (3) Dementia caregiving principles;

((€e))) (4) Communicating with people who have demen-
tia;

((#)) (5) Sexuality and dementia;

((€2))) (6) Rethinking "problem" behaviors;

((@m)) (7) Hallucinations and delusions;

((®)) (8) Helping with activities of daily living (ADLSs);
and

((6)) (9) Working with family and friends.

(((—2—)5Phe4eaﬂ+mg—emeemes—aﬂd—eempeteﬂeies—fer—eafe-
aging-and-adultserviees-administration:))

NEW SECTION

WAC 388-112-0132 What are the competencies and
learning objectives for the long-term care worker demen-
tia specialty training? The dementia specialty competencies
describe the behavior and skills a long-term care worker



Washington State Register, Issue 13-03

should exhibit when working with residents. Learning objec-
tives are associated with each competency.

(1) Regarding the competency on an introduction to
dementia, draw upon a basic understanding of dementia and
demonstrate awareness of the unique needs of residents with
dementia:

(a) Identify basic information on dementia, including
causes and treatments;

(b) Describe how dementia affects resident needs and
behaviors;

(c) List typical behaviors and symptoms a resident with
dementia would most likely experience;

(d) Describe the differences that might be seen based on
the type of dementia a resident has.

(2) Regarding the competency on dementia, depression,
and delirium, respond appropriately to residents who have
dementia, delirium, and/or depression:

(a) Identify and differentiate between dementia, depres-
sion, and delirium;

(b) Describe common symptoms of dementia, depres-
sion, and delirium and list possible causes;

(c) Compare and contrast among common symptoms of
dementia, depression, and delirium; and

(d) Identify what symptom changes require immediate
professional attention and how to access professional help.

(3) Regarding the competency on dementia caregiving
principles, incorporate current best practices when providing
dementia care:

(a) Identify current best practices in dementia caregiv-
ing;

(b) Describe current best practices in caregiving;

(c) Demonstrate the ability to support the resident's
strengths using caregiving techniques to support those
strengths; and

(d) Describe how to use cultural and life information to
develop and enhance care provided to residents with demen-
tia.

(4) Regarding the competency on communicating with
people who have dementia, communicate in a respectful and
appropriate manner with residents with dementia:

(a) Describe common dementia-caused cognitive losses
and how those losses can affect communication;

(b) Identify appropriate and inappropriate nonverbal
communication skills and discuss how each impacts a resi-
dent's behavior;

(c) Describe how to effectively initiate and conduct a
conversation with a resident who has dementia; and

(d) Identify communication strategies to work with resi-
dents who have dementia.

(5) Regarding the competency on sexuality and demen-
tia, protect a resident or resident's rights when dealing with
issues of sexuality and appropriately manage unwanted or
inappropriate sexual behavior:

(a) Identify ways in which dementia affects sexuality and
sexual behaviors;

(b) Identify a resident's rights as they relate to sexuality
and sexual behavior and discuss ways to support these rights;
and

WSR 13-02-023

(c) Describe how to respond using nonjudgmental care-
giving skills to residents' appropriate and inappropriate sex-
ual behaviors.

(6) Regarding the competency on dealing with challeng-
ing behaviors, use a problem-solving approach when dealing
with challenging behaviors:

(a) Describe how to use a problem-solving method to
intervene in challenging behaviors or situations;

(b) Describe some possible common causes of challeng-
ing behaviors, including aggression, catastrophic reactions,
wandering, and inappropriate sexual behavior and explore
their causes;

(c) Describe how to implement a problem-solving pro-
cess when working with a resident who has dementia; and

(d) Describe how to respond appropriately to a resident
who is expressing a challenging behavior.

(7) Regarding the competency on hallucinations and
delusions, respond appropriately when a resident is experi-
encing hallucinations or delusions:

(a) Define and differentiate between hallucinations and
delusions;

(b) List different types of dementia-related hallucina-
tions; and

(c) Describe how to appropriately and safely respond to
a resident with dementia who is experiencing hallucinations
and delusions.

(8) Regarding the competency on activities of daily liv-
ing, make activities of daily living pleasant and meaningful:

(a) Identify and describe ways in which to support mak-
ing activities of daily living pleasant for residents with
dementia; and

(b) Describe strategies that support meaning and utilize
an individualized approach when assisting a resident with
dementia with activities of daily living.

(9) Regarding the competency on working with family
and friends, respond respectfully, appropriately, and with
compassion when interacting with families and friends of res-
idents with dementia:

(a) Identify common concerns friends and family have
when a loved one has dementia;

(b) Describe ways to be supportive and compassionate in
interactions with family and friends of the resident with
dementia;

(c) Identify how to find local resources for family sup-
port needs; and

(d) Describe a method to gather cultural and life history
information from a resident and/or representative(s).

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0135 What knowledge and skills must
manager mental health specialty training include? (1))
Manager mental health specialty training must include all of
the competencies and learning ((euteomes—and)) objectives
described in WAC 388-112-0142 plus the following compe-
tencies ((published-byDSHSfor-the-following-coreknowl-
edge-and-skils)):

(1) Medications and mental health:

Permanent



WSR 13-02-023

(a) ((Intreduction—to-mental-iHness)) Medications used
with mental disorders;

(b) ((cultarally—eempassionate—eare)) Antipsychotic

medications;

(c) ((Respeetful-communteations)) Anti-mania medica-

tions/anticonvulsants;

(d) (Understandingmental-tHness—major mental-disor-

ders)) Anti-anxiety medications;

(e) ((Uﬂdefsfaﬂdrmg—meﬁfal—ﬂhaess—-b&sehﬂe—éeeempeﬂ-

a

de}us&eﬁs)) Side effects
) (¢
eetved-aspreblems)) Reporting side effects;
(g) ((Ageresston)) Extrapyramidal side effects;
() ((Suicide:
. . ;

§Getting-helpfrom-others:and
dor-Self-eareforearegivers)) Medications to treat mental

disorders and their side effects.

. (2) ((JEhe—maﬂageHﬁeﬁ%hea}ﬂa—speﬂa}%y—&ammg—}eam-

DSH—S—&grﬂg—aﬂd—ad-u}t—sefwees—adim%&&&eﬂ)) Gettlng help
and self-care:

(a) Dealing with mental health issues;

(b) Dealing with crisis;

(c) Dealing with the risk of violence;

(d) Crisis resources:

(e) Crisis resources (activity);

(f) Your mental wellness;

(g) Strategies to cope;

(h) Who to get help from and what they do.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0140 What ((knowledge-and-skills))
topics must ((earegiver)) the long-term care worker men-

tal health specialty training include? (1) ((Caregiver)) The
long-term care worker mental health specialty training must
1nclude all of the ((learning-eutcomes-and-competeneiespub-
)) competencies described in WAC 388-112-
0142 for the following ((eereknowledge-and-skills)) topics:

(a) Understanding major mental ((diserders)) illnesses;

(b) ((Individual)) Resident background, experiences and
beliefs;

(c) (Respendingte)) Respectful communication;

(d) Creative approaches to challenging behaviors;

(e) Decompensation((;)) and relapse((;)) planning;

(f) Responding to hallucinations and delusions;

(((d}—ln%eweﬁﬁeﬁs—fer—behaﬂefs—pefeeﬁ%d—&s—pfelﬂems—

) Crisis intervention and dealing with aggression;
and

((€B)) (h) Suicide prevention.

(((—2—)5Fhe4eammg—e&teemes—aﬂd—eempeteﬂetes—fer—eafe-

aging-and-adultservices-administration:))

NEW SECTION

WAC 388-112-0142 What are the competencies and
learning objectives for the long-term care worker mental
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health specialty training? The mental health specialty com-
petencies describe the behavior and skills a caregiver or long-
term care worker should exhibit when working with resi-
dents. Learning objectives are associated with each compe-
tency.

(1) Regarding the competency on understanding major
mental illnesses, draw upon a basic understanding of mental
illness and demonstrate awareness of the unique needs of res-
idents with mental illness:

(a) Define and describe main symptoms of depression,
bipolar schizophrenia, and anxiety disorder, and list treat-
ment options for each;

(b) Describe causes of mental illness;

(c) Describe the progression of mental illness;

(d) Identify common myths and misinformation about
mental illness; and

(e) Define stigma and identify how stigma can impact
caregiving.

(2) Regarding the competency on resident background,
experiences and beliefs, provide culturally compassionate
and individualized care by utilizing a basic understanding of
the resident's history, experience, and cultural beliefs:

(a) Demonstrate a method for gathering cultural, life-
style, and personal value information from a resident;

(b) Identify why obtaining cultural information from a
resident is important;

(¢) Describe the importance of being sensitive to cultural
differences when providing care;

(d) Differentiate how cultural beliefs and symptoms may
be misinterpreted as mental illness; and

(e) Identify how the long-term care worker's culture
might affect caregiving.

(3) Regarding the competency on communication and
mental illness, communicate respectfully and appropriately
with residents with a mental illness:

(a) Identify what is considered respectful and disrespect-
ful communication when interacting with a resident with a
mental illness;

(b) Identify what is judgmental communication toward a
resident with a mental illness and ways to ensure communi-
cation is nonjudgmental;

(c) Identify examples of verbal and nonverbal communi-
cation and describe how each impacts communication; and

(d) Describe how to effectively initiate and conduct a
respectful conversation with a resident who has a mental ill-
ness.

(4) Regarding the competency on creative approaches to
challenging behaviors, use a problem-solving approach when
dealing with challenging behaviors:

(a) Define and differentiate between inappropriate
learned behaviors and symptoms of a mental illness;

(b) Identify possible common causes of challenging
behaviors in a resident with a mental illness;

(c) Differentiate how challenging behaviors may be mis-
interpreted as mental illness; and

(d) Describe intervention strategies that can be used to
reduce or prevent challenging behaviors.

(5) Regarding the competency on responding to de-com-
pensation and relapse, respond appropriately when a resident
is decompensating to help prevent a relapse:
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(a) Define the terms baseline, de-compensation, and
relapse;

(b) Identify common causes and symptoms of de-com-
pensation and relapse;

(c) Describe the term "relapse plan" and review an exam-
ple of a relapse plan; and

(d) Identify how a long-term care worker can support
and use the relapse plan.

(6) Regarding the competency on responding to halluci-
nations and delusions, respond appropriately to a resident
experiencing hallucinations or delusions:

(a) Define the terms hallucination and delusion;

(b) Identify common triggers (including stress) of delu-
sions and hallucinations;

(c) Identify and describe appropriate intervention strate-
gies for a resident experiencing a hallucination or delusion;
and

(d) Describe how to accurately document a resident's
behavioral symptoms, interventions, and outcomes.

(7) Regarding the competency on crisis intervention and
dealing with aggression, intervene early when dealing with
aggressive behavior to increase emotional stability and
ensure safety:

(a) Define the term aggression;

(b) Identify the difference between aggressive behaviors
and aggressive feelings;

(c) List de-escalation "do's" and "don'ts" as they relate to
working with a resident expressing aggressive behavior;

(d) Describe appropriate de-escalation techniques when
working with a resident expressing aggressive behavior; and

(e) Differentiate between nonimmediate and immediate
danger and at what point additional assistance may be
needed.

(8) Regarding the competency on suicide prevention,
respond appropriately to a resident at risk of suicide:

(a) Identify and list signs a resident is possibly suicidal;

(b) Describe how to respond appropriately to a resident
experiencing suicidal thoughts, including:

(1) How, where, and when to refer a resident who is expe-
riencing suicidal thoughts and/ or planning; and

(i1) Methods to keep a suicidal resident safe and ensure
the safety for others.

(c) Describe strategies to help cope with a resident's sui-
cide.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0145 ((¥s)) Who is required to com-

plete competency testing ((required)) for specialty train-
ing((-ineluding-earegiver-speeinlty-training))? Passing the

DSHS competency test, as provided under this chapter is
required for successful completion of specialty training for:

(1) All adult family home applicants or providers
((and)), resident managers (or designees), ((and-for)) entity
representatives, and long-term care workers; and

(2) All ((boarding-heme)) assisted living facility admin-
istrators (or designees) ((and-earegivers;-as-provided-under
WAC388-1H2-0290-threugh388-1H2-0315Competeney
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. cod foradult farmilvl ivers)). and

long-term care workers.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0150 Is there a challenge test for spe-

cialty training((;)) (including ((earegiver)) the manager
and long-term care worker specialty trainings)? There is a
challenge test for ((alt)) each of the specialty trainings((s

inecluding-earegiver speeialty-trainings,execept-the-adult fam-
ily-heme-earegivertraining)) except where noted in subsec-
tion (2) below.

(D)Individuals may take the DSHS challenge test instead

of required specialty training. A person who does not pass a
challenge test on the first attempt must attend the class.

(2) A challenge test is not permitted when specialty
training is taken to meet the population specifics of basic
training per WAC 388-112-0066.

NEW SECTION

WAC 388-112-0152 Is competency testing required
for population specific trainings on young adults with
physical disabilities, or aging and older adults? No, there
is no competency testing required for the population specific
trainings on young adults with physical disabilities, or aging
and older adults.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0155 What documentation is required
for successful completion of specialty training((-ineluding
ea*ewspeem-l-t—y—&mmg))" Spec1alty training((Ginekad-

5)) must be doc-
umented by a DSHS-issued certlﬁcate of successful comple-
tion ((ef-training)), ((isswed)) awarded by the instructor or
training entity((;)) that includes:

(1) The ((trainee's)) name of the student;

(2) The name of the specialty training;

(3) The number of training hours;

(4) The name and identification number of the home or
training entity ((giving-the-training));

((4)) (5) The instructor's name ((and-signatare)); and

((65))) (6) The ((date(s)-eftraining)) date of completion.
((€6))) The ((trainee)) student must be given an original

certificate. The ((heme)) employer must keep a copy of the
certificate on file.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0160 Who is required to complete

manager specialty training, or eighteen hour develop-
mental disability caregiver training, and when? Adult
family homes

(1) Adult family home applicants, providers ((Grelud-
ig)), entity representatives ((as-defined-underchapter388-

F6-WAL))) and resident managers must complete manager
specialty training or developmental disability caregiver train-

Permanent
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ing, and demonstrate competency before ((admittingand
servingresidents)) the home is licensed or before a new entity

representative or resident manager assumes the duties of the
position in order to admit or serve residents who have special
needs related to mental illness, dementia, or a developmental
disability.

(2) If a resident develops special needs while living in a
home without a specialty designation, the provider, entity

Washington State Register, Issue 13-03

(2) ((H-the-earegiverspeecialtytrainingisnotintegrated
with-baste-training;earegivers)) Long-term care workers who

are exempt from basic training must complete the relevant
((eafegwef)) spemalty training within ninety days of ((eem-

)) hire.
(3) Until competency in the ((earegiver)) specialty train-

ing has been demonstrated, ((earegivers)) long-term care
workers may not provide ((hands-en)) personal care to a res-

representative, and resident manager have one hundred
twenty days to complete manager specialty training or devel-
opmental disability caregiver training, and demonstrate com-
petency.

((Bearding-hemes)) Assisted living facilities

(3) If ((abeardinghoeme)) an assisted living facility
serves one or more residents with special needs, the ((beard-
ing-heme)) assisted living facility administrator (or designee)
must complete manager specialty training or developmental
disability caregiver training, and demonstrate competency

within one hundred twenty days of ((emp}eymeﬂ{—er—wﬂhm
later)) date of hire. ((A—beafé'mg—heme)) An assisted living

facility administrator with a current nursing home adminis-
trator license is exempt from this requirement, unless the
administrator will train ((theirfaeility-earegivers)) the facil-
ity's long-term care workers in a ((earegiver)) specialty.

(4) If a resident develops special needs while living in ((a
beardinghome)) an assisted living facility, the ((bearding
heme)) assisted living facility administrator (or designee) has
one hundred twenty days to complete manager specialty
training and demonstrate competency. ((A-beardinghome))
An assisted living facility administrator with a current nurs-
ing home administrator license is exempt from this require-

ment, unless the administrator will train ((theirfaeility-eare-

givers)) the facility's long-term care workers in a ((eare-
giver)) specialty.

AMENDATORY SECTION (Amending WSR 02-15-063,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0165 Who is required to complete
((earegiver)) specialty training, and when? ((A-dwltfamily
hoentes))

((Hlaﬂ—&dt&t—famﬂy—hefne—sewes—eﬂe—er—mefe—fes&deﬂ%s

offte—The proviaer or resiaent-manager- :-- ged
((Bearding-hemes))

If ((a-beardinghome)) an assisted living facility or adult

family home serves one or more residents with special needs,
((earegivers)) long-term care workers in those settings must
complete ((earegiver)) specialty training and demonstrate
competency.

(1) If the ((earegtver)) specialty training is integrated
with basic training, ((earegivers)) long-term care workers

must complete the ((earegiver)) specialty training within one
hundred twenty days of ((when—they—begﬁ—pfeﬂéﬁg—haﬂds-

later)) hire.

Permanent

ident with special needs without direct supervision in an
assisted living facility or in an adult family home.

AMENDATORY SECTION (Amending WSR 02-15-0635,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0170 What is nurse delegation core
training? Nurse delegation core training is required before a
nursing assistant certified or registered or certified home care
aide may be delegated a nursing task. DSHS approves
instructors for nurse delegation core training.

AMENDATORY SECTION (Amending WSR 02-15-065,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0195 Who is required to complete
nurse delegation core training and nurse delegation spe-
cialized diabetes training, and when? ((AdwltFfamily
hemes))

(1) Before performing any delegated nursing task, long-
term care workers in adult family ((heme-staff)) homes and
assisted living facilities must:

(a) Successfully complete DSHS-designated nurse dele-
gation core training, "Nurse Delegation for Nursing Assis-
tants";

(b) Be a:

(1) Certified home care aide under chapter 18.88B RCW
((nursing-assistantregistered)); or

(i) Nursing assistant certified under chapter 18.88A
RCW; ((and)) or

(ii1) If exempt from the home care aide certification
under WAC 246-980-070, become a nursing assistant regis-
tered and complete the core competencies of basic training,
unless the twenty eight hours of revised fundamentals of care
or a department approved alternative was already completed.

(iv) If nurse delegation is needed to implement a care
plan earlier than home care aide certification can be obtained,
become a nursing assistant registered and complete core

competencies of basic training.
(e Hanursingassistantregistered;sueeessfully-eom-

Boarding-hoemes))

(2) Before performing ((any—delegated—snursing—taslk
bearding-heme-staff)) the task of insulin injections, long-term
care workers in adult family homes and assisted living facili-
ties must:

(a) ((Sﬂeeessfuﬂyeemp}e%e—DSH—S—deﬁgﬂated—mwse—de}-

)) Meet the requirements in subsections
(1)(a) and (b) of this section; and

(b) ((Be—a—m&rsmg—assisfaﬂt—registefed—er—eefﬁﬁed—&ﬂdef
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I . . . . all
plete-bastetraining)) Successfully complete DSHS-desig-
nated specialized diabetes nurse delegation training.

AMENDATORY SECTION (Amending WSR 09-03-066,
filed 1/14/09, effective 2/14/09)

WAC 388-112-0196 What is specialized diabetes
nurse delegation training? Specialized diabetes nurse dele-
gation training is the required training for nursing assistants,
certified or registered or certified home care aides, who will
be delegated the task of insulin injections. DSHS approves
the instructors for specialized diabetes nurse delegation train-
ing.

NEW SECTION

WAC 388-112-0197 Can nurse delegation core and
specialized diabetes training occur in the same year as
basic training? Nurse delegation core and specialized diabe-
tes training can occur in the same year as basic training if
required to be able to perform delegated tasks. If this occurs,
the maximum of twelve hours for this training can be applied
towards the continuing education requirement for the follow-
ing year. Nurse delegation core and specialized diabetes
trainings do not apply towards the basic training.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0200 What is continuing education?

(1) Continuing education is ((additienal-earegiving-related))
annual training designed to increase ((and-keep-eurrent)) a
((persen's)) caregiver's knowledge and skills. DSHS ((dees
net-preapprove)) must approve continuing education ((pre-
grams-or-tastraetors)) curriculums and instructors. The same
continuing education course may not be repeated for credit
unless it is a new or more advanced training on the same
topic. The exceptions to this are:
(a) Blood borne pathogens.

(b) CPR training.

(c) First aid training.

(d) Food handling training.

(¢) When the assisted living facility or adult family home
can demonstrate a need for retraining.

(2) Nurse delegation core and nurse delegation special-
ized diabetes training may be used to count towards continu-
ing education.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0205 Who is required to complete

continuing education training. and how many hours of
continuing education are required each year? (1) Adult
family homes

(D Individuals—subject—to—a—continuing—edueation
requirement)) (a) From January 1, 2012 through June 30,
2012, adult family home providers, entity representatives,
resident managers, and long-term care workers whose birth
date is within these dates and the required basic training was
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previously completed must complete ((atteast)) ten hours of

continuing education ((each-ealendar-yearJanvary+Hthreough
o wwhich 4] call
plete-baste-er-meodifted-bastetraining)). If ten hours of con-

tinuing education were completed between January 1, 2012
through June 30, 2012 for any one listed above, regardless of
birth date, then the continuing education requirements have
been met for 2012.

() (b) Effective July 1, 2012, certified home care
aides must complete twelve hours of continuing education
each year after obtaining certification as described in RCW
74.39A.341.

(c) If exempt from certification as described in RCW
18.88B.041, all long-term care workers must complete
twelve hours of continuing education per year.

(d) Continuing education must include one-half hour per

year on safe food handling in adult family homes described in
RCW 70.128.250.

(2) Assisted living facilities

(a) From January 1, 2012 through June 30, 2012, assisted
living facility administrators (or their designees) and long-
term care workers whose birthdate is within these dates and
the required basic training was previously completed must
complete ten hours of continuing education. If ten hours of
continuing education were completed between January 1,
2012 through June 30, 2012, for any one listed above, regard-
less of birthdate then the continuing education requirements
have been met for 2012.

(b) Effective July 1, 2012, certified home care aides must
complete twelve hours of continuing education each year
after obtaining certification as described in RCW
74.39A.341.

(c) Long-term care workers exempt from certification
under RCW 18.88.041, must complete twelve hours of con-
tinuing education per year. An assisted living facility admin-
istrator with a current nursing home administrator license is
exempt from this requirement.

(3) A long-term care worker who does not complete con-
tinuing education as required in subsections (1)(a) and (b)
and (2)(a) and (b) of this section or in RCW 74.39A.341 can-
not be paid to provide care until the required continuing edu-
cation is completed.

(4) One hour of completed classroom instruction or other
form of training (such as ((a—vtdee-or)) an on-line course)
equals one hour of continuing education. For on-line

courses, the training entity must establish a way for the long-

term care worker to ask the instructor questions.

NEW SECTION

WAC 388-112-0207 When must a long-term care
worker complete continuing education? (1) Effective July
1, 2012, all long-term care workers must complete the con-
tinuing education requirements described in WAC 388-112-
0205 by their birthday.

(2) For long-term care workers who are required to be
certified, if the first renewal period is less than a full year
from the date of certification, no continuing education will be
due for the first renewal period.

Permanent



WSR 13-02-023

AMENDATORY SECTION (Amending WSR 06-01-046,
filed 12/15/05, effective 1/15/06)

WAC 388-112-0210 What ((kinds-eftraining)) topics

((arerequired-for)) may be covered in continuing educa-
tion? Continuing education must be on a topic relevant to the

care setting ((and)), care needs of residents, ((ineluding)) or
long-term care worker career development. Topics or
courses may include but are not limited to:

(1) Resident rights, such as freedom from abuse, neglect,
abandonment and financial exploitation;

(2) Personal care ((fsueh-as-transfers-er-skin-eare))) ser-
vices;

(3) Mental illness;

(4) Dementia;

(5) Developmental disabilities;

(6) Depression;

(7) Medication assistance;

(8) Communication skills;

(9) Positive resident behavior support;

(10) Developing or improving resident centered activi-
ties;

(11) Dealing with wandering or aggressive resident
behaviors;

(12) Medical conditions; ((and))

(13) ((In-adultfamily-homes;)) Safe food handling, CPR
and First aid described in WAC 388-112-0255 and 388-112-
0260; and

(14) Nurse delegation core and specialized diabetes.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0225 May specialty training be used
to meet continuing education requirements? Manager spe-
cialty training and ((earegiver)) long-term care worker spe-
cialty training, except ((any-speetaltytraining)) if completed
through a challenge test, may be used to meet continuing edu-
cation requirements.

(I o1 . etod i
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WAC ((388-1H2-0275)) 388-112-0270 may be used to meet
((tenhours—ef)) the continuing education requirements
described in WAC 388-112-0205 during the year it was com-
pleted.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0240 What are the documentation
requirements for continuing education? (1) The adult fam-

ily home or ((bearding-heme)) assisted living facility must
maintain ((decumentation-ofcontinuingeduecationineclad-

ing)) written documentation of department approved continu-
ing education in the form of a certificate or transcript:

(a) The ((trainee's)) name of the student;
(b) The title ((er-eontent)) of the training;

(c) The number of hours of the training;
(d) The assigned curriculum approval code;

(e) The instructor's name((5)) and signature;

(f) The name of the home or training entity giving the
training((;-er-the-name-of-the-videe;-on-line-elass; profes-
stonaljournal-er-equivalent-instruetionmaterials—eom-
pleted)); and

() Thenumberofhours-of trainingand))

((€e))) (2) The date(s) of training.
(2) The ((trainee)) student must be given an original cer-

tificate or other documentation of continuing education. The

adult family home or assisted living facility must keep a copy
of the certificate or transcript on file as described in WAC

388-76-10198 (for adult family homes) and as described in
WAC 388-78A-2450 (for assisted living facilities).

AMENDATORY SECTION (Amending WSR 06-01-046,
filed 12/15/05, effective 1/15/06)

WAC 388-112-0255 What is CPR/first-aid training?
CPR/first-aid training is training that meets the guidelines
established by the Occupational Safety and Health Adminis-
tration (OSHA) ((and-tisted-at-www-osha-gev)). Under
OSHA guidelines, training must include hands-on skills
development through the use of mannequins or trainee part-
ners. ((Fepies-inelade:

ealendar-year-in-which-the-speeialty-trainingis-taken-and-the
fellowingealendaryear)) When hours from a specialty train-

ing are counted toward basic training requirements, the hours
may not be counted toward continuing education. Additional

hours not used to meet the basic training requirement may be
applied toward the continuing education requirement.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0235 May residential care adminis-
trator training be used to meet continuing education
requirements? Residential care administrator training under

Permanent
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AMENDATORY SECTION (Amending WSR 06-01-046,
filed 12/15/05, effective 1/15/06)

WAC 388-112-0260 What are the CPR and first-aid
training requirements? (1) Adult family homes

() (@) Adult family home applicants, providers,
entity representatives, and resident managers must possess a
valid CPR and first-aid card or certificate prior to ((previding
eare-forresidents)) obtaining a license, and must maintain a
valid ((eards)) card or ((eertifieates)) certificate.

(&) (b) Licensed nurses working in adult family
homes must possess a valid CPR card or certificate within
thirty days of ((employment)) date of hire and must maintain
a valid card or certificate. If the licensed nurse is an adult
family home provider or resident manager, the valid CPR
card or certificate must be obtained prior to providing care for
residents.

((3))) (c) Adult family home ((earegivers)) long-term
care workers must obtain and maintain a valid CPR and first-
aid card or certificate:

((€a))) (1) Within thirty days of beginning to provide care
for residents, if the provision of care for residents is directly
supervised by a fully qualified ((earegiver)) long-term care
worker who has a valid first-aid and CPR card or certificate;
or

((#))) (ii) Before providing care for residents, if the pro-
vision of care for residents is not directly supervised by a
fully qualified ((earegiver)) long-term care worker who has a
valid first-aid and CPR card or certificate.

((Boarding-hoemes)) (2) Assisted living facilities

(4 Beardingheme)) (a) Assisted living facility admin-
istrators who provide direct care, and ((earegivers)) long-
term care workers must possess a valid CPR and first-aid card
or certificate within thirty days of ((empleyment)) date of
hire, and must maintain valid cards or certificates. Licensed
nurses working in ((bearding-hemes)) assisted living facility
must possess a valid CPR card or certificate within thirty
days of ((empleyment)) date of hire, and must maintain a
valid card or certificate.

AMENDATORY SECTION (Amending WSR 07-01-0435,
filed 12/14/06, effective 1/14/07)

WAC 388-112-0270 Who must take the ((ferty-eight
heur)) adult family home residential care administrator

tralmng and When" ((Pfeﬂéefs—l-}eeﬂsed-pﬁer—te—Deeembef
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ary+2007—Before-alicenseforanadultfamily homeis
granted;the-prospeetiveprovider)) All applicants for an adult

family home license must successfully complete the depart-
ment approved ((ferty-eightheur)) residential care adminis-

trator training for adult family homes.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0280 Is competency testing required
for adult family home residential care administrator
training? Competency testing is ((net)) required for adult
family home residential care administrator training.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0295 What components must compe-
tency testing include? Competency testing must include the
following components:

(1) Skills demonstration (see subsection 2 of this section)
of ability to perform and/or implement specific caregiving
approaches, and/or activities as appropriate for the training;

(2) Adult family home residential care administrator

training does not contain a skills demonstration. Student's
progress and knowledge will be measured by assigned proj-

ects and other means of measuring competency.

(3) Written evaluation to show level of comprehension
and knowledge of the learning ((enteertes)) objectives for
the training; and

() (4) A scoring guide for the tester with clearly
stated criteria and minimum proficiency standards.

(5) Instructors who conduct competency testing must
have experience or training in assessing competencies.

AMENDATORY SECTION (Amending WSR 02-15-066,

filed 7/11/02, effective 8/11/02)

WAC 388-112-0300 What training must include the
DSHS-developed competency test" ((B&s*c—medx—ﬁed—b&%

test)) The following trainings must include the DSHS-devel-
oped competency test:

(1) Manager dementia specialty training;
(2) Manager mental health specialty training;
(3) Long-term care worker dementia specialty training;

(4) Long-term care worker mental health specialty train-
ing;

(5) Developmental disabilities specialty training;

(6) Adult family home residential care administrator
training;

(7) Nurse delegation core training; and

(8) Nurse delegation specialized diabetes training.

Permanent
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AMENDATORY SECTION (Amending WSR 06-01-046,
filed 12/15/05, effective 1/15/06)

WAC 388-112-0315 How many times may a compe-
tency test be taken? (1) A competency test that is part of a
course may be taken twice. If the test is failed a second time,
the person must retake the course before any additional tests

are admlmstered ((I:}eeﬂsed—&duﬂlrt—f&mﬁy—pfeﬂéefs—&ﬂd

feed—wefker—pefmﬁ—))

(2) If a challenge test is available for a course, it may be
taken only once. If the test is failed, the person must take the
classroom course.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0320 ((What)) Which trainings ((must
be-taught-with-2)) require department approval of the
curriculum ((appreved-byBSHS)) and instructor? (1)
Except for facility orientation training under WAC 388-112-

0015(1) the ((feHewingtrainingsmust-be-taught-using-the
DSHS-eurrienlum-or-othereurrienlum-approved-by DSHS:

3))) department must preapprove the curriculum and
instructors for all training required under this chapter.

(2) The nurse delegation core and diabetes training must
use only the DSHS curriculum.

(&) 3 ((A—eufﬁeu}um—gtheﬁehaﬁ—the—DSH—S—ebwfieu-

eurrietlum-meets-all requirements-under-this-chapter-will-be
suffieient forinitial-approval—Final)) Approval will be based
on curriculum review, as described ((under)) in WAC 388-

112-0330.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0325 What ((are-the-minimum—eom-

ponents—that-analternativeeurrierlommustineludein
order-te-be-approeved)) must be submitted to DSHS for

curriculum approval? ((lr-erderto-be-approved,an-alterna-
fhee-ctirre st e hade:

B3)Therecommended-sequence—and—delivery—ofthe

Permanent
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%hey—afe—&sed)) A deDartment develoDed cumculum does not

require submission to the department for approval unless the

curriculum is being modified in any manner by the training

entity.
(1) For orientation and/or safety training:

Effective January 7. 2012, submit an outline of what will
be covered in each training offered (for example, a table of
contents or a class syllabus) showing where the required
introductory topics as listed in WAC 388-112-0016 for orien-

tation and WAC 388-112-0019 for safety training are cov-
ered in the training. Department required orientation and
safety training application forms must be submitted to the
department at least forty-five days in advance of when the

training is expected to be offered. Training cannot be offered
before receiving department curriculum and instructor
approval.

(2) For continuing education:

(a) Continuing education curriculum delivery models
will only include instructor led, on-line instructor led, or on-

line self-paced learning with access to an instructor;
(b) Effective July 1, 2012, for instructor led and on-line

learning, submit a summary that includes the topic, a brief
description of what it will cover, a course outline, the number

of training hours, and a description of how the training is rel-
evant to the care setting, care needs of residents, or long-term
care worker career development.

For on line training courses, the information
requested in (2)(a) and a description of how the instructor or

training will assess that the students have integrated the infor-
mation being taught must be submitted.

(d) Department required continuing education training
application forms must be submitted at least forty five days in
advance of when the training is expected to be offered. The
trainings cannot be offered before receiving department cur-
riculum and instructor approval.

(3) For basic training:

(a) If the instructor or training entity will use the DSHS

developed revised fundamentals of caregiving learner's guide

with enhancements, submit the DSHS form with all required
information.

(b) If a DSHS developed revised fundamentals of care-
giving learner's guide with enhancements, is not used to teach
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seventy hours required for basic training, the following must
be submitted to DSHS for approval:

(1) A completed DSHS curriculum checklist indicating
where all of the competencies and learning objectives,

WSR 13-02-023

(¢) The recommended sequence and delivery of the
material;

(d) The teaching methods or approaches that will be used
for different sections of the course,. including for each lesson:

described in this chapter, are located in the long-term care
worker materials from the proposed curriculum for that

(i) Learning activities that incorporate adult learning
principles and address the learning readiness of the student

course;

(ii) Any materials long-term care workers will receive,
such as a textbook or long-term care worker manual, learning
activities, audio-visual materials, handouts, and books;

(ii1) The table of contents or outline of the curriculum,
including the allotted time for each section;

(iv) Demonstration skills checklists for the personal care
tasks described in WAC 388-112-0055 (12)(a) and (b), and
infection control skills (hand washing and putting on and tak-
ing off gloves);

(v) The teacher's guide or manual that includes for each
section of the curriculum:

(A) The goals and objectives;

(B) Method of teaching, including learning activities that
incorporate adult learning principles;

(C) Methods used to determine whether each long-term

population;

(ii) Practice of skills to increase competency;

(iii) Feedback to the student on knowledge and skills;

(iv) An emphasis on facilitation by the teacher; and

(v) An integration of knowledge and skills from previous
lessons to build skills.

(e) A list of the sources or references, if any, used to
develop the curriculum;

(f) Methods of teaching and student evaluation for stu-
dents with limited English proficiency and/or learning dis-
abilities;

(2) A plan for updating material;

(h) Substantial changes to a previous approved curricu-

lum must be approved before they are used.

AMENDATORY SECTION (Amending WSR 02-15-066,

care worker understands the materials covered and can dem-
onstrate all skills;

(D) A list of the sources or references that were used to
develop the curriculum. If the primary source or reference is
not a published citation, the instructor must provide detail on
how the content was established as evidence based:

(E) Description of how the curriculum was designed to
accommodate long-term care workers with limited English
proficiency and/or learning disabilities; and

(F) Description and proof of how input was obtained
from consumer and long-term care worker representatives in
the development of the curriculum.

(c) In addition, for curriculum being submitted for the

core competency section of basic training as described in
WAC 388-112-0055, the curriculum must include how much

time students will be given to practice skills and how instruc-
tors will evaluate and ensure each long-term care worker can
proficiently complete each skill.

(d) Entities submitting curriculum for population spe-
cific basic training must submit their own list of competen-
cies and learning objectives used to develop the population
specific basic training curriculum.

(4) For specialty training:

For specialty training that is not the DSHS developed
curriculum or other department approved curriculum, submit

the required specialty training application form and any addi-
tional learning objectives added to the competency and learn-

ing objectives checklist, the enhancements that have been
added, and additional student materials or handouts. To be

approved, an alternative curriculum must at a minimum
include:

(a) All the DSHS-published learning outcomes and com-
petencies for the course;

(b) Printed student materials that support the curriculum,
a teacher's guide or manual, and learning resource materials

filed 7/11/02, effective 8/11/02)

WAC 388-112-0330 What is the curriculum
approval process for orientation, safety. basic training

(core and population specific training). and continuing
education? (((H-An-alternative-eurrieulommust-be-submit-

DSHS:
4))) In order to obtain the department's approval of the

curriculum for orientation, safety, basic training (core and
population specific training), and continuing education:

1) Submit the required training application forms and
any other materials required for specific curriculums to the
department.

(2) After review of the ((alterrative)) curriculum, DSHS
will send a written response to the submitter, indicating

approval or disapproval of the curriculum ((and—if-disap-
proved;thereasensfor-dental:

)]

((65))) (3) If curriculum are not approved, the reason(s)
for denial will be given and the submitter will be told what

portion(s) of the training must be changed and resubmitted

for review in order for the curriculum to be approved.

such as learning activities, audio-visual materials, handouts,
and books;

(4) The submitter can make the requested changes and

resubmit the curriculum for review.

Permanent



WSR 13-02-023

(5) If after working with the department the ((alternative

oul : P cod ou] ]
resubmitted-to DSHSfer-anetherreview)) reasons why the
curriculum is not approved cannot be resolved, the submitter
may seek a review of the nonapproval decision from the
assistant secretary of aging and disability services adminis-
tration (ADSA). The assistant secretary's review decision
shall be the final decision of DSHS. No other administrative
review is available to the submitter.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0335 What are the requirements for

((abearding-hone)) an assisted living facility or adult
family home ((that-wishes)) to conduct orientation, safety,
basic, ((medified-basiemanagerspeeinlty—or-earegiver))

on-the-job training. continuing education. or long-term
care worker specialty training? (1) ((A—bearding-heme))

An assisted living facility provider or adult family home pro-
vider ((wishingte)) may conduct orientation, safety, basic,
((medified-baste;manager-speetalty)) on-the-job training,

continuing education, or ((earegiver)) long-term care worker

specialty training ((ferbeardinghome-earegivers-may-deo-se))
if the ((heme)) provider:

(a) Verifies ((and)), documents using the department's
attestation process, keeps on file, and makes available to the
department upon request that all instructors meet ((each-of))
the minimum instructor qualifications in WAC 388-112-
0370 through 388-112-0395 for the course they plan to teach;

(b) Teaches using a complete DSHS-developed or
approved ((alternative)) curriculum.

(c) Notifies DSHS in writing of the ((keme's)) provider's
intent to conduct staff training prior to providing the
((heme's)) provider's first training, and when changing train-
ing plans, including:

(1) ((Heme)) The provider's name;

(i) Name of training(s) the ((heme)) provider will con-
duct;

(iii) Name of approved ((eurrientam(s))) curriculum the
((heme)) provider will use;

(iv) Name of lead instructor and instructor's past
employment in ((bearding-homes-and)) assisted living facil-
ity or adult family homes; and

(v) Whether the ((heme)) provider will train only the
((heme's)) provider's staff, or will also train staff from other
((hemes)) providers. If training staff outside the home or cor-
poration, the instructor must become a DSHS-contracted
community instructor;

(d) Ensures that DSHS competency tests are adminis-
tered as required under this chapter;

(e) Provides a certificate or transcript of completion of
training to all staff that successfully complete the entire

course((-ineluding:

tv)-Fhe-date(s)-oftraining));
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(f) Keeps a copy of ((student)) long-term care worker
certificates on file for six years, and gives the original certif-
icate to the ((trainee)) student; and

(2) ((Keeps—&tteﬂdraﬂeefeeefds—aﬁd—tes%h&g—feeefds—eﬁstu-

1)) Reports training data to DSHS ((iﬂ—D—S-H—S—}deﬂ-&-
fred-time-frames)) when requested bV the department.

{—1—2-9455)) The devartment mav conduct a random audit at

any time to review training and instructor qualifications.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0345 When can DSHS prohibit a
home from conducting its own training? DSHS may pro-
hibit a home from providing its own basic, ((medified
basie;)) specialty, ((er-earegiverspeetalty)) and continuing
education training when:

(1) DSHS determines that the training fails to meet the
standards under this chapter;

(2) The home fails to notify DSHS of changes in the cur-
riculum prior to teaching the curriculum;

(3) The home provides false or misleading information
to long-term care workers or the public concerning the
courses offered or conducted;

(4) The home's ((instraetor-deesnet)) instructor(s) fail to
meet the applicable qualifications described under ((WAE

)) this chapter; or
(())) (5) The home's instructor has been a licensee,

((bearding-heme)) assisted living facility administrator, or
adult family home resident manager, ((as-appleable;)) of any
home subject to temporary management or subject to a revo-
cation or summary suspension of the home's license, a stop
placement of admissions order, a condition on the license
related to resident care, or a civil fine of five thousand dollars
or more, while the instructor was the licensee, administrator,
or resident manager; or

((4)) (6) The home has been operated under temporary
management or has been subject to a revocation or suspen-
sion of the home license, a stop placement of admissions
order, a condition on the license related to resident care, or a
civil fine of five thousand dollars or more, within the previ-
ous ((twelwve)) eighteen months.

(())) (1) Nothing in this section shall be construed to
limit (BSHSautherity)) the authority of DSHS under
((chapters 388-76-0r388-78A-WAKL)) this chapter to require

the immediate enforcement, pending any appeal, of a condi-
tion on the home license prohibiting the home from conduct-
ing its own training programs.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0355 What are ((an—instrueter's-er))
the training entity's responsibilities? The ((instrueter-or))
training entity is responsible for:
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(1) Coordinating and teaching classes((5)):

(2) Assuring that the curriculum used is taught as
designed((5)):

(3) Selecting qualified guest speakers where applica-
ble((:)):

(4) Establishing a method whereby the long-term care
worker can ask the instructor questions;

(5) Administering or overseeing the administration of
DSHS competency and challenge tests((5));

(()) (6) Maintaining training records including ((stu-
dent)) long-term care worker tests, certificates and atten-
dance records for a minimum of six years((5));

((66))) (7) Reporting training data to DSHS ((in-DSHS-
identified-time-frames;)) when requested by the department:
and

(D)) (8) Issuing or reissuing training certificates to
((students)) long-term care workers.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0360 Must training entities and their
instructors be approved by DSHS? (1) DSHS-contracted
((instraetors)) training entities:

(a) DSHS must approve ((any)) and/or contract with a
training entity and their instructor(s) ((undereontract-with
PSHS)) to conduct orientation, safety, basic, ((medified
basie;)) population specific, residential care administrator,
manager and long-term care worker specialty, ((ex)) nurse
delegation core and specialized diabetes training ((elasses
using-the-trainingeurrictla-developed- by DSHS)), on-the-job
training, and continuing education.

(b) DSHS may select((centracted-instructors—through—a

purchased-services-contract procurementpursuant-to-chapter
236-48-WAC-or-threugh-ether)) training entities using any

applicable contracting procedures. Contractors must meet
the minimum qualifications for instructors under this chapter
and any additional qualifications established through ((a

; Lifieati i ) REOE ]
apphieable)) the contracting procedure.

(2) Homes conducting their own training

((Homes-eendueting theirown-training)) programs using
the training ((eurrienta)) curriculums developed by DSHS or
((alternative—eurriewta)) another curriculum approved by
DSHS must ensure, through an attestation process, that their
instructors meet the minimum qualifications for instructors
under this chapter.

(3) ((Otherinstruetors))

DSHS must approve all other training entities and their
instructor(s) not described in subsection (1) and (2) of this
section.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0365 Can DSHS deny or terminate a
contract ((with)) or rescind approval of an instructor or
training entity? (1) DSHS may ((determinenet-to-aceept-a
bid-er-other-offerby)) deny a person or organization seeking

a contract with or approval by DSHS to conduct orientation,
safety, basic, ((medified-baste;)) population specific, residen-
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tial care administrator, specialty, continuing education, or
nurse delegation core or specialized diabetes training

((elassesusing-the-training-eurricala-developed-by DSHS:
JEheﬁfetest—pfeeeéufes—uﬂder—ekmp%er%—}é-%—\%%&as—apph-

by bidd st i ) 1v)). No
admlmstratlve remedies are available to dispute ((BSHSY))
the decision not to ((aceept-an-effer-thatis-not-governed-by

chapter 236-48-WAKLC)) contract with or approve of a person
or organization, except as may be provided through the con-

tracting process.

(2) DSHS may terminate ((any)) an existing training
contract in accordance with the terms of the contract. The
contractor's administrative remedies shall be limited to those
specified in the contract.

(3) DSHS may terminate an existing training approval of

a person or entity to conduct orientation, safety, basic, modi-

fied basic, population specific, residential care administrator,
specialty, continuing education, or nurse delegation core or

diabetes training.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0370 What is a guest speaker, and
what are the minimum qualifications to be a guest
speaker ((for-basiennd-developmental-disabilitiesspe-
eialty-training))? (1) A guest speaker((s—fer—b&ﬁ&aﬁd—deve}-
opmental-disabilitiesspeetaltytraining)) is a person selected
by an approved instructor to teach a specific topic. A guest

speaker:
(a) May only teach a specific subject in which they have

expertise, ((uﬂéer—t-he—supeiﬂb‘meﬂ—e#the—msﬁueter—A—gues%

ate)) and the background and experience ((%hafe)) demon-
strates ((that)) the guest speaker has expertise on the topic he
or she will teach.

(b) May not teach the entire course;

(c) Must not supplant the primary teaching responsibili-
ties of the primary instructor; and

(d) Must cover the DSHS competencies and learning
objectives for the topic he or she is teaching.

(2) The approved instructor:

(a) Must select guest speakers ((that-meet-the-mintmum
quahﬁeaﬂeﬂs—aﬂd)) based on the guest speaker's knowledge
and experience in the specific topic;

(b) Maintain documentation of ((this—backgreund)) the
guest speaker's qualifications and/or experience;

(c) Supervise and monitor the guest speaker's perfor-
mance; and

(d) Is responsible for insuring the required content is
taught.

(3) DSHS does not approve guest speakers.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0380 What are the minimum qualifi-
cations for ((an-instruetor-for-basiec-or-meodified-basie)) an
instructor for basic. population specific, on-the-job train-

ing. residential care administrator. and nurse delegation
core and specialized diabetes training? An instructor for
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basic ((er-medified-basie)), population specific, on-the-job
training, residential care administrator, nurse delegation core
and nurse delegation specialized diabetes training must meet
the following minimum qualifications ((in-additiente-the
generaHnstraetorqualifieations i WAC388-H2-0375)):

(1) Twenty-one years of age:

(2) Has not had a professional health care, adult family

home, assisted living facility, or social services license or
certification revoked in Washington state; and

(3) Has education and work experience((2)).

(a) Upon initial approval or hire, an instructor must
((have)):

(1) Be a registered nurse with work experience within the
last five years with the elderly or persons with disabilities
requiring long-term care in a community setting; or

(i1) Have an associate degree or higher degree in the field
of health or human services and six months professional or
caregiving experience within the last five years in a commu-
nity based setting or an adult family home, assisted living
facility, supported living through DDD, or home care setting;
or

(iii) Have a high school diploma, or equivalent, and one
year of professional or caregiving experience within the last
five years in an adult family home, ((beardinghome))

assisted living, supported living through DDD ((per-ehapter
388-820-WACL)), or home care setting((;-ef

se%&ﬂg))

(())) (4) Teaching experience:

(a) Must have one hundred hours of experience teaching
adults in an appropriate setting on topics directly related to

the basic training; or

(b) Must have forty hours of teaching while being men-
tored by an instructor who meets these qualifications, and
must attend a class ((i#)) on adult education that meets the
requirements of WAC 388-112-0400.

((6))) (5) The instructor must be experienced in caregiv-
ing practices and capable of demonstrating competency with
respect to teaching the course content or units being taught;

() (6) Instructors who will administer tests must
have experience or training in assessment and competency
testing; and

(S Hrequiredunder WAC388-1H2-0075-6r 388-H2-
5 . -
God-basi o . ]..3 P hers.))
(7) In addition, an instructor for nurse delegation core
and diabetes training must have a current Washington state
RN license in good standing without practice restrictions.

NEW SECTION

WAC 388-112-0383 What are the minimum qualifi-
cations for an instructor for orientation, safety, and con-
tinuing education? An instructor for orientation, safety, and
continuing education must be a registered nurse or other per-
son with specific knowledge, training, and work experience
in the provision of direct, ((hards-en)) personal care or other

Permanent

Washington State Register, Issue 13-03

relevant services to the elderly or persons with disabilities
requiring long-term care.

Reviser's note: The unnecessary strike through in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0385 What are the minimum qualifi-
cations for instructors for manager and ((earegiver))

long-term care worker mental health specialty training?
(D) (({nstfuetefs—fer—maﬂager—memal—heaMa—speera}ty—tfmﬁ-

ig:)) The minimum qualifications for instructors for man-
ager mental health specialty, in addition to the general qual-
ifications in WAC ((388-H2-6375)) 388-112-0380 (1) and
(2) include:

(a) The instructor must be experienced in mental health
caregiving practices and capable of demonstrating compe-
tency in the entire course content;

(b) Education;

(1) Bachelor's degree, registered nurse, or mental health
specialist, with at least one year of education in seminars,
conferences, continuing education, or in college classes, in
subjects directly related to mental health, such as, but not lim-
ited to, psychology. (One year of education equals twenty-
four semester hours, thirty-six quarter hours, or at least one
hundred ninety-two hours of seminars, conferences, and con-
tinuing education.)

(1) If required ((under)) by WAC 388-112-0160, suc-
cessful completion of the mental health specialty training,
prior to beginning to train others.

(c) Work experience - Two years full-time equivalent
direct work experience with people who have a mental ill-
ness; and

(d) Teaching experience:

(1) Two hundred hours experience teaching mental
health or closely related subjects; and

(i1) Successful completion of an adult education class
((ertrain-the-trainer-asfollows)):

(A) For instructors teaching alternate ((ewrrienla)) cur-
riculums, a class in adult education that meets the require-
ments of WAC 388-112-0400((;-eratrainthe trainerelassfor
the-eurriculum-they-are-teaching?)).

((3Y)) (ii1) For instructors teaching (PSHS-developed))
mental health specialty training, successful completion of the
DSHS((-developed-train-thetrainer)) instructor qualifica-
tion/demonstration process:

(iv) And has been approved and contracted by the
department as a community instructor.

(e) Instructors who will administer tests must have expe-
rience or training in assessment and competency testing.

(2) Instructors for ((earegiver)) long-term care worker
mental health specialty training:

(a) ((caregiver)) Long-term care worker mental health
specialty may be taught by ((a-bearding-heme)) an assisted
living facility administrator (or designee), adult family home
provider (or designee), or corporate trainer, who has success-
fully completed the manager mental health specialty training.
A qualified instructor under this subsection may teach ((eare-
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giver)) specialty to ((earegivers)) long-term care workers
employed at other home(s) licensed by the same licensee.

((fb)y—Caregiver)) (3) Long-term care worker mental
health specialty taught by a person who does not meet the
requirements in subsection (2)(a) must meet the same
requirements as the instructors for manager mental health
specialty in subsection (1).

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0390 What are the minimum qualifi-
cations for instructors for manager and ((esregiver))
long-term care worker dementia specialty? (1) The mini-
mum qualifications for instructors for manager dementia spe-
cialty, in addition to the general qualifications ((under))
defined in WAC ((388-H2-0375;)) 388-112-0380 (1) and (2)
include:

(a) The instructor must be experienced in dementia care-
giving practices and capable of demonstrating competency in
the entire course content;

(b) Education;

(i) Bachelor's degree, registered nurse, or mental health
specialist, with at least one year of education in seminars,
conferences, continuing education or college classes, in
dementia or subjects directly related to dementia, such as, but
not limited to, psychology. (One year of education equals
twenty-four semester hours, thirty-six quarter hours, or at
least one hundred ninety-two hours of seminars, conferences,
or continuing education.)

(i) If required ((under)) in WAC 388-112-0160, suc-
cessful completion of the dementia specialty training, prior to
beginning to train others.

(¢c) Work experience - Two years full-time equivalent
direct work experience with people who have dementia; and

(d) Teaching experience:

(1) Two hundred hours experience teaching dementia or
closely related subjects; and

(i1) Successful completion of an adult education class
((ortratn-the-tratner-asfoHows:)).

(A) For instructors teaching alternate ((ewrrieula)) cur-
riculums, a class in adult education that meets the require-
ments of WAC 388-112-0400((;-er-a-train-the-trainer-elass-for
the-eurriculum-they-are-teaching:)).

((@B))) (i) For instructors teaching DSHS-developed
dementia specialty training, successful completion of the
DSHS((-developed-train-thetrainer)) instructor qualifica-
tion/demonstration process;

(iv) And has been approved and contracted by the
department as a community instructor.

() (e) Instructors who will administer tests must
have experience or training in assessment and competency
testing.

(2) Instructors for ((earegiver)) long-term care worker
dementia specialty training:

(a) ((Caregiver)) Long-term care worker dementia spe-
cialty may be taught by ((a-bearding-heme)) an assisted living
facility administrator (or designee), adult family home pro-
vider (or designee), or corporate trainer, who has successfully
completed the manager dementia specialty training. A quali-
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fied instructor under this subsection may teach ((earegiver))
specialty to ((earegivers)) long-term care workers employed
at other home(s) licensed by the same licensee.

(b) ((Caregiver)) Long-term care worker dementia spe-
cialty taught by a person who does not meet the requirements
in subsection (2)(a) must meet the same requirements as the
instructors for manager dementia specialty in subsection (1).

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0395 What are the minimum qualifi-

cations for instructors for ((mapager—sand-earegiver))
manager and long-term care worker developmental dis-
abilities specialty? (1) The minimum qualifications for
instructors for ((manager)) developmental disabilities spe-
cialty, in addition to the general qualifications ((under))
defined in WAC ((388-H2-0375)) 388-112-0380 (1) and (2),
include:

(a) The instructor must be experienced in developmental
disabilities caregiving practices and capable of demonstrat-
ing competency in the entire course content, including the

(b) Education and work experience:

(i) Bachelor's degree with at least two years of full-time
work experience in the field of disabilities; or

(i1) High school diploma or equivalent, with four years
full time work experience in the field of developmental dis-
abilities, including two years full time direct work experience
with people who have a developmental disability((z)); and

((®Y)) (iii) Successful completion of the eighteen hour
developmental disabilities specialty training under WAC
388-112-0120((:-and)).

(c) Teaching experience:

(i) Two hundred hours of teaching experience; and

(i) Successful completion of an adult education ((er
train-the-trainer)) class as follows:

(A) For instructors teaching alternative ((eurrietla)) cur-
riculums, a class in adult education that meets the require-
ments of WAC 388-112-0400((;-er-a-train-the-trainer-elassfor

the-eurrieutum-they-are-teaching));

(B) For instructors teaching (BDSHS-developed)) devel-
opmental disabilities specialty training, successful comple-
tion of the ((DSHS-developed-train-thetrainer)) DSHS

instructor qualification/demonstration process.
(e) Has been approved and contracted by the department

as a community instructor.

((€8))) (f) Instructors who will administer tests must have
experience in assessment and competency testing.

(2) Instructors for ((earegiver)) developmental disabili-
ties specialty training:

(a) ((caregiver)) Developmental disabilities specialty
may be taught by ((a-beardingheme)) an assisted living facil-

ity administrator (or designee), adult family home provider
(or designee), or corporate trainer, who has successfully com-
pleted the ((managerdevelopmental-disabilitiesspeetalty
training)) mental health or manager dementia specialty
course, the eighteen hour developmental disabilities specialty

training, and has successfully completed the instructor quali-
fication/demonstration process. A qualified instructor under
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this subsection may teach ((earegiver)) developmental dis-
abilities specialty to ((earegivers)) long-term care workers
employed at other home(s) licensed by the same licensee.

(b) ((Caregiver)) Developmental disabilities specialty
taught by a person who does not meet the requirements in
subsection (2)(a) must meet the same requirements as the
instructors for ((manager)) developmental disabilities spe-
cialty in subsection (1).

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0405 What physical resources are
required for ((basiemodified-basie;speeialty—ornurse
delegation—eeore)) classroom training and testing? (1)
Classroom ((spaece-used-for-basie;modified-basie;speetalty;
or-nurse-delegation-eore-classroem-training)) facilities must

be accessible to ((trainees)) students and provide adequate
space for learning activities, comfort, lighting, lack of distur-
bance, and tools for effective teaching and learning such as
white boards and flip charts. Appropriate supplies and equip-
ment must be provided for teaching and practice of caregiv-
ing skills in the class being taught.

(2) Testing sites must provide adequate space for testing,
comfort, lighting, and lack of disturbance appropriate for the
written or skills test being conducted. Appropriate supplies
and equipment necessary for the particular test must be pro-
vided.

AMENDATORY SECTION (Amending WSR 02-15-066,
filed 7/11/02, effective 8/11/02)

WAC 388-112-0410 What standard training prac-

tices must be maintained for ((basie;medified-basie;spe-
einlty;-or-nurse-delegation—eore)) classroom training and

testing? The following training standards must be main-

tained for ((baste;modified-basiespeetalty-ornurse-delega-

tienreere)) classroom training and testing:

(1) Training((;inelading—al-breaks;)) must not exceed

eight hours within one day;

(2) Training provided in short time segments must
include an entire unit, skill or concept;

(3) Training must include regular breaks; and

(4) ((Students)) Long-term care workers attending a
classroom training must not be expected to leave the class to
attend to job duties, except in an emergency.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-112-0020 What content must be
included in an orientation?

WAC 388-112-0025 Is competency testing

required for orientation?
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WAC 388-112-0030

WAC 388-112-0040

WAC 388-112-0050

WAC 388-112-0060

WAC 388-112-0065

WAC 388-112-0080

WAC 388-112-0085

WAC 388-112-0090

WAC 388-112-0095

WAC 388-112-0100

WAC 388-112-0105

WAC 388-112-01965

WAC 388-112-0215

WAC 388-112-0220

WAC 388-112-0230

WAC 388-112-0245

WAC 388-112-02610

Is there a challenge test for
orientation?

Who must complete orienta-
tion and safety training, and
by when?

Is there an alternative to the
basic training for some health
care workers?

Is competency testing
required for basic training?

Is there a challenge test for
basic training?

What is modified basic train-
ing?

What knowledge and skills
must be included in modified
basic training?

Is competency testing
required for modified basic
training?

Is there a challenge test for
modified basic training?

What documentation is
required for successful com-
pletion of modified basic
training?

Who may take modified
basic training instead of the
full basic training?

Who is required to complete
the specialized diabetes nurse
delegation training, and
when?

Is competency testing
required for continuing edu-
cation?

May basic or modified basic
training be completed a sec-
ond time and used to meet the
continuing education require-
ment?

May nurse delegation core
training or nurse delegation
specialized diabetes training
be used to meet continuing
education requirements?

Who is required to complete
continuing education train-
ing, and when?

What is HIV/AIDS training?
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WAC 388-112-02615 Is competency testing
required for HIV/AIDS train-
ing?

WAC 388-112-02620 Is there a challenge test for

HIV/AIDS training?

WAC 388-112-02625 What documentation is
required for completion of

HIV/AIDS training?

WAC 388-112-02630 Who is required to complete
HIV/AIDS training, and

when?

WAC 388-112-0340 Do homes need department
approval to provide continu-

ing education for their staff?

WAC 388-112-0350 What trainings must be
taught by an instructor who
meets the applicable mini-
mum qualifications under

this chapter?

WAC 388-112-0375 What are the minimum gen-
eral qualifications for an
instructor teaching a DSHS
curriculum or DSHS-
approved alternate curricu-
lum as defined under chapter

388-112 WAC?

WSR 13-03-009
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed January 3, 2013, 8:55 a.m., effective February 3, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends WAC 16-470-
305 and 16-470-330 (Quarantine—Onion white rot disease)
by modifying the existing designated pest-free area for onion
white rot disease by adding Klickitat County to the pest-free
area and correcting agency contact information.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-470-305 and 16-470-330.

Statutory Authority for Adoption: RCW 17.24.041.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 12-23-093 on
November 21, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 2, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: January 3, 2013.

Dan Newhouse

Director

AMENDATORY SECTION (Amending WSR 09-17-099,
filed 8/18/09, effective 9/18/09)

WAC 16-470-305 Onion white rot disease—Defini-
tions. The following definitions apply to WAC 16-470-300
through 16-470-340:

(1) "Onion" means any plant of the Allium genus,
including, but not limited to onion, garlic, leek, chive and
shallots.

(2) "Pest-free area" means Adams, Benton, Franklin
((and)), Grant, and Klickitat counties.

AMENDATORY SECTION (Amending WSR 09-17-099,
filed 8/18/09, effective 9/18/09)

WAC 16-470-330 Onion white rot disease—Enforce-
ment. (1) The department may inspect any onion plant, plant
part, or plantings within the pest-free area to determine
whether Sclerotium cepivorum is present. If Sclerotium
cepivorum is detected at any stage of production or transpor-
tation or in soil, the department may impound any infested
onions or other articles and by written order direct the control
and eradication of an infestation.

(2) Movement of infested onions or other articles within
the pest-free area or removal of infested onions or other arti-
cles from the pest-free area is prohibited, except when the
infested onions or other articles are accompanied by a written
permit issued by the department. Requests for permits must
be addressed to: Plant Services Program Manager, Plant Pro-
tection Division, Washington State Department of Agricul-
ture, 1111 Washington St. S.E., P.O. Box 42560, Olympia,
WA ((98546-2560)) 98504-2560; fax ((366-962-2092)) 360-
902-2094; e-mail: nursery@agr.wa.gov.

(3) Control and eradication methods that may be used are
limited to those approved by the department. They may
include:

(a) Destroying onions from an infested lot, bin, or loca-
tion, and other infested articles;

(b) Prohibiting the production of onions in part or all of
any infested area;

(c) Preventing off-flow of irrigation or rainwater from
any infested area;

(d) Prohibiting the pasturing of animals on any infested
area;

(e) Requiring equipment, tools and machinery used on
an infested area be cleaned and sanitized as described in
WAC 16-470-320 prior to removal from the area.

Permanent
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WSR 13-03-018
PERMANENT RULES
DEPARTMENT OF LICENSING
[Filed January 7, 2013, 9:40 a.m., effective February 7, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Delete redundant and outdated reference to the
fee for a commercial driver's license (WAC 308-100-050)
and update references to the motorcycle endorsement (WAC
308-104-016) to reflect recent legislative changes (ESSB
6150).

Citation of Existing Rules Affected by this Order:
Amending WAC 308-100-050 and 308-104-016.

Statutory Authority for Adoption: RCW 46.01.110,
46.20.049, and 46.20.505.

Adopted under notice filed as WSR 12-23-061 on
November 19, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 7, 2013.

Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-24-025,
filed 11/28/07)

WAC 308-100-050 Examination fees. (1) ((Fhe-baste
fle.e for ]e_lstzuﬁm]g”ml ”lﬁ.e Hlig”aﬁj eless-of commereial

2))) The examination fee for each commercial driver's
license knowledge examination, commercial driver's license
endorsement knowledge examination, or any combination of
commercial driver's license and endorsement knowledge
examinations, shall be ten dollars.

() (2)(a) Except as provided in subsection ((33))
(2)(b) of this section, the examination fee for each commer-
cial driver's license skill examination conducted by the
department shall be one hundred dollars.

(b) If the applicant's primary use of a commercial driver's
license is for any of the following, then the examination fee
for each commercial driver's license skill examination con-
ducted by the department shall be seventy-five dollars:

(i) Public benefit not-for-profit corporations that are fed-
erally supported head start programs; or

(ii) Public benefit not-for-profit corporations that sup-
port early childhood education and assistance programs as
described in RCW 43.215.405((4))).
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((#H)) (3) An applicant who has failed the skill examina-
tion must re-test and pay the full fee required under subsec-
tion ((3))) (2) of this section.

((3)) (4) Drivers selected for reexamination by the
department may be subject to costs associated with the test-
ing.

((66))) (5) The fees in this section are in addition to the
regular drivers' licensing fees.

AMENDATORY SECTION (Amending WSR 00-02-017,
filed 12/27/99)

WAC 308-104-016 Motorcycle endorsement fees.
The endorsement fee for the initial motorcycle endorsement
shall be ((ter)) twelve dollars, unless the initial endorsement
is issued for a period other than six years, in which case the
initial endorsement fee shall be two dollars for each year or
partial year that the endorsement is issued, and the subse-
quent renewal endorsement fee shall be ((twenty-five)) thirty
dollars, unless the endorsement is renewed or extended for a
period other than ((five)) six years, in which case the subse-
quent renewal endorsement fee shall be five dollars for each
year that the endorsement is renewed or extended.

WSR 13-03-020
PERMANENT RULES
EASTERN WASHINGTON
STATE HISTORICAL SOCIETY
[Filed January 7, 2013, 11:07 a.m., effective February 7, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Repealing bylaws from 1968 that are out of
date.

Citation of Existing Rules Affected by this Order:
Repealing chapter 256-01 WAC.

Statutory Authority for Adoption: Chapter 27.34 RCW.

Adopted under notice filed as WSR 12-21-031 on Octo-
ber 9, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 11.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 2, 2013.

Forrest B. Rodgers

Executive Director
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 256-01-001
WAC 256-01-010
WAC 256-01-020
WAC 256-01-030

Office.
Members.
Meeting of members.

Fees and dues.

WAC 256-01-040 Board of trustees.
WAC 256-01-050 Officers.
WAC 256-01-060 Committees.

WAC 256-01-070 Contracts, checks, deposits

and funds.
WAC 256-01-080
WAC 256-01-090
WAC 256-01-100

Order of business.
Fiscal year.

Amendment of bylaws.

WSR 13-03-037
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed January 8, 2013, 5:36 a.m., effective February 8, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: (1) Repeal of WAC 208-512-210 through 208-
512-300, inclusive (hereinafter, "existing rule"), related to
limits on loans and extensions of credit by Washington state-
chartered commercial banks, generally authorized by RCW
30.04.111; and (2) adoption of a comprehensive rule by way
of chapter 208-512A WAC entitled "limits on loans and
extensions of credit." This rule making primarily restates and
clarifies the provisions of the existing rule without changing
their effect. However, it also adds new provisions that are:
(a) Specifically and explicitly permitted by RCW 30.04.111,
30.04.215(3), 30.08.140(16), and 32.08.157, including
exceptions to the general lending limit rule related to noncon-
forming loans, circumstances involving a general decline in
capital markets, and extraordinary emergencies (as autho-
rized by the director upon application); and/or (b) mandated
by Section 611 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (codified as section 18(y) of the
Federal Deposit Insurance Act, 12 U.S.C. §1828(y)), which
takes effect January 21, 2013, related to Washington state-
chartered commercial banks (Title 30 RCW) and savings
banks (Title 32 RCW) treating "derivatives transactions" as
"extensions of credit" and accounting for their credit expo-
sure in relation to their concentration of "derivatives" invest-
ment according to standards generally consistent (with
exceptions) to the newly adopted "lending limits" standards
for "derivatives transactions" adopted by the Office of the
Comptroller of the Currency (by way of 12 C.F.R. Part 32) in
relation to national banks and federal savings associations. In
this latter case, on account of RCW 32.08.157, savings banks

WSR 13-03-037

under Title 32 RCW will be permitted, on or after January 21,
2013, to continue to engage in "derivatives transactions" (if at
all), provided they are subject to the provisions of RCW
30.04.111 and this rule making (chapter 208-512A WAC).

Citation of Existing Rules Affected by this Order:
Repealing WAC 208-512-210 through 208-512-300, inclu-
sive.

Statutory Authority for Adoption: RCW 30.04.030,
30.04.111,30.04.215, 30.08.140, 32.08.157, 43.320.040, and
43.320.050.

Other Authority: Section 611 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (codified as sec-
tion 18(y) of the Federal Deposit Insurance Act, 12 U.S.C.
§1828(y)), which takes effect January 21, 2013.

Adopted under notice filed as WSR 12-22-066 on
November 6, 2012.

Changes Other than Editing from Proposed to Adopted
Version: Pursuant to the Washington Administrative Proce-
dure Act, at RCW 34.05.325 (6)(a)(ii), the department is
required to describe the differences between the text of the
proposed rule, as published in the Washington State Register
(WSR 12-22-066) and the text of the rule as adopted (other
than nonmaterial editing changes), stating the reasons for the
differences.

Below are the material changes from the proposed rule
text to the adopted rule text. There are essentially three
changes corresponding to three issues that were identified by
written comments. This does not include editorial changes
and correction of typographical errors.

Issue No. 1: What Ought to Be an "Effective Margin-
ing Arrangement?"

As of the public hearing on December 11, 2012, no one
had commented on the definition of "effective margining
arrangement” in proposed WAC 208-512A-007(13). None-
theless, a discussion during the oral testimony of Rita Dillon
at the public hearing (while it was satisfied with reference to
the existing exception to the general lending limit for loans
and extensions of credit secured by "readily marketable col-
lateral") prompted the department's division of banks to take
a second look at its definition of "effective margining
arrangement,” which was first proposed as identical to that of
the OCC in its similar rules for federally chartered banks to
conform to Section 610 of the Dodd-Frank Act. In revisiting
this definition, the department found occasion to look at the
written comment regarding this OCC definition made by the
American Bankers Association, which took the position that
the $1 million daily balance threshold for using an internal
model method (contained within the OCC definition), was
arbitrary and unrealistic. The division of banks concurs and
believes that to be "effective," for purposes of proposed
WAC 208-512A-300(8) (the only time outside the definition
the term is used), no arbitrary threshold should be used.
Rather, a margining arrangement's efficacy ought to be based
upon its terms as between the department's stakeholder and
its counterparty, subject to general principles of safety and
soundness (legal, market and operational risk) as to the mar-
gining arrangement as generally monitored by the director of
banks through periodic examination of the stakeholder. Oth-
erwise, one might be setting an arbitrary standard precluding
the use of an internal model method. Accordingly, the
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department has made the following change to WAC 208-
512A-007(13) in its proposed final rule:

WAC 208-512A-007 Other general chapter defini-
tions. As used in this chapter and to the extent used in
RCW 30.04.111, the following additional terms, unless
otherwise indicated, mean:

(13) "Effective margining arrangement" means a
master legal agreement governing derivative transac-
tions between a bank and a counterparty that requires the
counterparty to post, on a daily basis, variation margin to
fully collateralize that amount of the bank's net credit
exposure to the counterparty ((that-exeeeds-one-million
Enited-States-dolars)) created by the derivative trans-
actions covered by the agreement, subject to any mone-
tary threshold requirements as prudently deter-
mined by the bank and its counterparty as contained

in the master legal agreement.

Issue No. 2: Nonconforming '"Derivative Transac-
tion."

For several years, the department's division of banks has
been generally granting "nonconforming" status (rather than
treatment as a "violation" of the lending limit) to loans by
state-chartered commercial banks that were in conformity
with the general lending limit under RCW 30.04.111 when
made but, due to declining capital or decline in value of col-
lateral, suddenly exceeded the bank's general lending limit.
The division of banks did not do this by reason of a specific
statutory provision in RCW 30.04.111 or any existing rule in
chapter 208-512 WAC. Rather, it has been invoking "federal
parity" for the benefit of state-chartered commercial banks
pursuant to its authority under RCW 30.04.111(5) and
30.04.215(3). The "nonconforming" exception never applied
anyway, as a matter of "lending limits," to a "derivative trans-
action" until Sections 610 and 611 of the Dodd-Frank Act
sought to compel the OCC and state bank regulators to con-
sider the credit exposure to "derivative transactions" for
national banks and state banks, respectively, thereby compel-
ling the OCC and state banking regulators to change their
definition of "loans and extensions of credit" to include a
"derivative transaction." However, in its rule making to com-
ply with Section 610 of the Dodd-Frank Act, the OCC
appears to have added a category of "nonconforming" excep-
tion (a nonconforming "derivative transaction") at 12 C.F.R.
32.6 (a)(3) without making reference to it in any other portion
of 12 C.F.R. 32.6. So, in generally adopting the federal lan-
guage of 12 C.F.R. § 32.6 so as to finally codify the "noncon-
forming rule," rather than continuing to rely upon "federal
parity" under RCW 30.04.111(5) and 30.04.215(3), the divi-
sion of banks did not, prior to its first comment letter from
HomeStreet Bank, examine whether, in the best interest of
stakeholders, any other subsection of proposed WAC 208-
512A-012 ought to be amended. Having considered one of
the comments of HomeStreet Bank in its first comment letter,
the division of banks determined that an addition be made to
subsection (2) of proposed WAC 208-512A-012, as follows:

WAC 208-512A-012 Exception to general limita-
tion—Nonconforming loans. (1) A loan or extension of
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credit that was within the limit on loans and extensions of
credit when made, will not be deemed a violation of the legal
lending limit and will be treated as "nonconforming" if the
loan or extension of credit is no longer in conformity with the
bank's limit on loans and extensions of credit because:

(a) The bank's capital has declined, borrowers have sub-
sequently merged or formed a common enterprise, lenders
have merged, or the limit on loans and extensions of credit or
capital rules have changed; or

(b) Collateral securing the loan or extension of credit, in
order to satisfy the requirements of an exception to the limit,
has declined in value; or

(c) In the case of an extension of credit arising from a
derivative transaction (or, if required by the FDIC or Federal
Reserve Board, a securities financing transaction), and mea-
sured by the internal model method described in WAC 208-
512A-300, the extension of credit subject to the lending limit
increases after execution of the transaction.

(2) A bank must use reasonable efforts to bring a loan or
extension of credit that is nonconforming as a result of sub-
section (1)(a) or (¢) of this section into conformity with the
bank's limit on loans and extensions of credit unless to do so
would be inconsistent with safe and sound banking practices.

(3) A bank must bring a loan or extension of credit that is
nonconforming as a result of circumstances described in sub-
section (1)(b) of this section into conformity with the bank's
limit on loans and extensions of credit within thirty calendar
days, except when judicial proceedings, regulatory actions,
or other extraordinary circumstances beyond the bank's con-
trol prevent the bank from taking action.

(4) Notwithstanding any provision of this section, the
director of banks may by interpretation and policy statement
prescribe standards for treatment of nonconforming exten-
sions of credit that are derivative transactions, repurchase
agreements, reverse repurchase agreements, securities lend-
ing transactions, or securities borrowing transactions, and
may, if required for state insured banks or state member
banks, rely upon rules or interpretations of the FDIC or the
Federal Reserve Board, as applicable.

The change made above will permit a bank, then, to avail
itself of "reasonable efforts" to bring a "nonconforming"
derivative transaction into compliance, thereby creating more
assurance that a bank, in such a situation, will not be treated
in violation of the law.

Issue No. 3: Making Assurances that Transitional
Rules Are Applicable to Savings Banks.

At the beginning of this rule-making process, the depart-
ment's division of banks determined that one or more of its
savings banks under Title 32 RCW, especially HomeStreet
Bank, was engaged in derivative transactions. The depart-
ment also determined that in order for such Title 32 savings
banks to continue to do derivative transactions on or after
January 21, 2013, in conformity with Section 611 of the
Dodd-Frank Act, they would have to be subject to all "lend-
ing limits" laws applicable to commercial banks under Title
30 RCW - not just the new "derivatives rule" occasioned by
Section 611 of the Dodd-Frank Act. The division of banks
began noticing [notifying] its stakeholders of the inevitability
of this interpretation of federal law in 2011, many months
before it began the rule-making process. This was to prepare
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savings banks under Title 32 RCW (which have no "lending
limits" statute as commercial banks do under RCW 30.04.-
111) of the inevitability of being subject to "lending limits" in
general. In giving such notice to savings bank stakeholders
from 2011 onwards, the division of banks informed them of a
two-step process: (1) 2012 rule making to address the imme-
diate need for compliance as to the "derivatives rule"; and (2)
2013 legislation which would fix in statute a requirement that
Title 32 RCW savings banks conform to lending limits under
RCW 30.04.111 the same as state-chartered commercial
banks. As part of this two-prong compliance strategy, the
savings banks stakeholders were informed that 2012 rule
making would have "subjunctive" provisions for them - i.e.,
any savings bank seeking to engage in derivatives transaction
on or after January 21, 2013, would be subject to the entire
"lending limits" rule as articulated in the new chapter 208-
512A WAC.

In its first comment letter, HomeStreet Bank expressed
the concern that it did not want to be out of compliance with
"lending limits" on its existing loan portfolio because it was,
in effect, like all other savings banks, for the first time going
to be subject to lending limits as a matter of law, effective
January 21, 2013. The division of banks proposed WAC
208-512A-600 with the prospect that it would act as fair
"transitional rules" to protect all "banks" as defined under the
proposed rule making, including savings banks under Title 32
RCW to which the rule has been made applicable. The divi-
sion of banks did so with its definition of "bank" under pro-
posed WAC 208-512A-007, which declares:

(2) "Bank" includes a commercial bank chartered
and regulated under Title 30 RCW and, to the extent
applicable to this chapter pursuant to WAC 208-512A-
009, a mutual or stock savings bank chartered and reg-
ulated under Title 32 RCW.

[Emphasis added.]

It also created protective language in the proposed WAC
208-512A-009, as follows:

WAC 208-512A-009 Applicability of chapter. This
chapter is applicable, notwithstanding any other provision
thereof, only to:

(1) A commercial bank under Title 30 RCW;

(2) A mutual or stock savings bank under Title 32
RCW, which, on January 21, 2013, or thereafter, invests in
derivative transactions;

(3) A mutual or stock savings bank under Title 32 RCW,
which, on January 21, 2013, or thereafter, invests in securi-
ties financing transactions, if:

(a) The mutual or stock savings bank is a state member
bank and the Federal Reserve Board has determined that
loans and extensions of credit apply to securities financing
transactions; or

(b) The FDIC has determined that loans and extensions
of credit apply to securities financing transactions in relation
to state-chartered banks and savings banks; and

(4) A mutual or stock savings bank under Title 32 RCW
that has notified the division, as of January 21, 2013, or
thereafter, that it has elected to be regulated by and comply
with this chapter, even if it does not invest in derivative
transactions or securities financing transactions.
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[Emphasis added.]

The purpose of subsections (2) and (4) of proposed
WAC 208-512A-009 is to not require that any savings bank
under Title 32 RCW be subject to the 2012 rule making
(prior to later enactment of the proposed 2013 legislation,
which is intended to be effective June 1, 2013) unless, as of
January 21, 2013, it is engaged in derivatives transactions or
it has voluntarily elected to be subject to proposed chapter
208-512A WAC. Therefore, it was the opinion of the divi-
sion of banks, up until its receipt of the first comment letter
from HomeStreet Bank, that the definition of "bank" under
proposed WAC 208-512A-007(2), as modified by proposed
WAC 208-512A-009 (2) and (4), meant that the contextual
use of the term "bank" in the "transitional rules" in proposed
WAC 208-512A-600 would reasonably and fully protect
HomeStreet Bank and other Title 32 savings banks, similarly
situated. The division of banks is still of this opinion. How-
ever, in the interest of providing assurances to Title 32 sav-
ings who either (1) must be compliant with these new rules
on or prior to January 21, 2013, or (2) seek to bring their
entire credit operation into compliance with these rules prior
to June 1, 2013, the division of banks has made the amend-
ments to proposed WAC 208-512A-600, as follows:

WAC 208-512A-600 Transitional rules. (1)
Loans or extensions of credit that were in violation of
RCW 30.04.111 and the former lending llmlts rules,

prior to (( ))
to January 21, 2013, will be considered to remain in

violation of law until they are paid in full, regardless of
whether the loans or extensions of credit conform to the
rules established in this chapter. Renewals or extensions
of such loans or extensions of credit will also be consid-
ered violations of law.

(2) A bank that has outstanding loans or extensions of
credit to a person in violation of RCW 30.04.111 and

the former lending limits rules as of ((the-effeetive

date-of-thisehapter)) January 21, 2013, may make
additional advances to such person after those dates if

the additional advances are permitted under this chapter.
The additional advances, however, may not be used
directly or indirectly to repay any outstanding illegal
loans or extensions of credit.

(3) Loans or extensions of credit which were in confor-
mance with RCW 30.04.111 and the former lending
limits rules prior to ((t-he—relew‘aﬁt-effeeﬁw-d-&te-ef-t-hﬁ
ehapter)) January 21. 2013, but are not in conformance
with ((therales-established-in)) this chapter, will not be
considered to be violations of law during the existing
contract terms of such loans or extensions of credit.
Renewals or extensions of such loans or extensions of
credit which are not in conformance with this chapter
may be made on or after January 21. 2013, if the non-
conformity is caused by WAC 208-512A-005 (1)(b)
and WAC 208-512A-300; however, all loans or exten-
sions of credit made under such renewals or exten-
sions must conform with this chapter no later than
June 1, 2013. Loans or extensions of credit which are
not in conformance with this chapter for any other reason
(i.e., a reduction in the bank's capital) must conform to
this section upon renewal or extension.
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(4) If a bank, prior to ((the-effeetive-date-ef-this-ehap-
ter)) January 21. 2013, entered into a legally binding com-

mitment to advance funds on or after such date, and such
commitment was in conformance with RCW 30.04.111 and
((his—ehapter)) the former lending limits rules, advances
under such commitment may be made notwithstanding the
fact that such advances are not in conformance with this
chapter. The bank must, however, demonstrate that the com-
mitment represents a legal obligation to fund, either by a
written agreement or through file documentation.

(5)_As used in_this section, "former lending limits
rules" means WAC 208-512-210 through WAC 208-512-
300, inclusive.

(6) Notwithstanding any other provision of this chap-
ter. a savings bank under Title 32 RCW will not be con-
sidered to be in violation of law during the existing con-
tract terms of any loan or extension of credit, which:

(a) In the case of a savings bank under WAC 208-
512A-009 (2) or (3). was made and funded prior to June 1,
2013: or

(b) In the case of a savings bank under WAC 208-
512A-009(4) but not subject to WAC 208-512A-009 (2) or
(3). was made and funded prior to a date, earlier than
June 1, 2013, upon which the savings bank gave notice to
the division of its election to conform to the provisions of
this chapter pursuant to WAC 208-512A-009(4).

(7) Notwithstanding any other provision of this chap-
ter. a renewal or extension of such a loan or extension of
credit by a savings bank under subsection 6 (a) and (b) of

this section, which is not in conformance with this chap-
ter. may be made if the nonconformity is caused by WAC

208-512A-005 (1)(b) and WAC 208-512A-300; however,
any loan or extension of credit made under such renewals
or _extensions must conform with this chapter no later
than December 31, 2013. However. a loan or extension of

credit by such a savings bank which is not in conformance
with this chapter for any other reason (i.e.. a reduction in

the bank's capital) must conform to this section upon
renewal or extension.

(8) A bank will not be deemed to be in violation of
law. including this chapter, if:

(a) It is engaged in derivative transactions prior to
January 21, 2013;

(b) Uses an internal model method in connection with

any part of its derivative transaction program;
(c) It is later determined by the division that the
bank's specific internal model method is unsafe and

unsound or that the bank's management is not competent
to administer its derivative transaction program using
such specific internal model method: and

(d) The director of banks does not find that the bank
has shown a lack of good faith in its use of a specific inter-
nal model method.

(9) In the event of a determination pursuant to sub-
section (8) of this section, the division will treat the bank's

derivative transactions program as "nonconforming"
rather than a violation of law. In that event, the director
of banks may issue a directive to the bank to exercise rea-
sonable efforts to either bring its derivative transactions

program into compliance or. if the director of banks so
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finds in exceptional cases. unwind its derivative transac-
tions program.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 7, Amended 1, Repealed 0; Federal
Rules or Standards: New 8, Amended 6, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 7,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 13, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 8, 2013.

Richard M. Riccobono

Director of Banks

Chapter 208-512A WAC

LIMITS ON LOANS AND EXTENSIONS OF CREDIT

NEW SECTION

WAC 208-512A-001 Promulgation of rules. The divi-
sion of banks of the department of financial institutions
(hereinafter, the "division"), after due and proper notice, and
pursuant to the provisions of RCW 30.04.030, 30.04.111,
30.04.215, 30.08.140, 32.08.157, 43.320.040, and 43.320.-
050, hereby adopts and promulgates this chapter, effective
January 21, 2013.

NEW SECTION

WAC 208-512A-003 Findings and purpose. (1) The
director of the division (hereinafter, the "director of banks"),
by and through the director of bank's delegated authority
from the director of the department of financial institutions
under RCW 43.320.040 and 43.320.050, finds and deter-
mines, that pursuant to RCW 30.04.030, the division has the
broad administrative authority to adopt and promulgate rules
and regulations that establish and maintain appropriate stan-
dards of safety and soundness with respect to the loans and
extensions of credit made by Washington state-chartered
banks under Titles 30 and 32 RCW including, without limita-
tion, nonloan investments in derivative and similar transac-
tions.

(2) As of January 21, 2013, the effective date of section
611 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act (hereinafter, "Dodd-Frank Act"), codified as
section 18(y) of the Federal Deposit Insurance Act, 12 U.S.C.
Sec. 1828(y), a state insured bank may engage in a derivative
transaction, as defined in section 5200 (b)(3) of the Revised
Statutes of the United States (12 U.S.C. Sec. 84 (b)(3)), only
if the law with respect to lending limits of the state in which
the state-insured bank is chartered takes into consideration
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credit exposure to derivative transactions. In addition to
making loans, Washington state-chartered banks under Titles
30 and 32 RCW invest in derivative transactions as a regular
and often-essential component of their overall investment
strategy, including, without limitation, as a tool to manage
their liquidity. It is necessary that Washington state law
(including statute or regulation, or interpretation of the same
by the division), be in compliance with the afore-stated fed-
eral statute and preserve the authority of banks under Titles
30 and 32 RCW to continue to engage in derivative transac-
tions on or after January 21, 2013. Therefore, it is prudent
and expeditious for the division to assert the full measure of
its statutory authority to adopt this chapter so as to clearly set
forth the manner in which a bank under Title 30 or 32 RCW
may, in addition to its investment in other types of loans and
extensions of credit, safely and soundly engage in derivative
transactions.

(3) Section 610(a) of the Dodd-Frank Act, amending the
National Bank Act, at 12 U.S.C. Sec. 84(b), revises the defi-
nition of "loans and extensions of credit" to include credit
exposure of a national bank arising from its investment in a
derivative transaction, repurchase agreement, reverse repur-
chase agreement, securities lending transaction, or securities
borrowing transaction. The aforementioned section 611 of
the Dodd-Frank Act redefines "loans and extensions of
credit" to include derivative transactions by, in effect, making
derivative transactions applicable to state "lending limits"
laws. Section 611 of the Dodd-Frank Act does not specifi-
cally address repurchase agreements, reverse repurchase
agreements, securities lending transactions, or securities bor-
rowing transactions. However, the director of banks finds
and determines that it serves the convenience and advantage
of depositors, borrowers, and the general public that Wash-
ington state-chartered banks and savings banks be able to
continue to prudently invest in repurchase agreements,
reverse repurchase agreements, securities lending transac-
tions, and securities borrowing transactions despite any
future contingency that may be made applicable to them by
federal banking regulations. Therefore, director of banks fur-
ther finds and determines that the division may, in its safety
and soundness standards for state member banks and state
insured banks, respectively, apply the same definition of
"loans and extensions of credit" as applicable to national
banks under section 610 of the Dodd-Frank Act (12 U.S.C.
Sec. 84(b)), but only to the extent required by the board of
governors of the Federal Reserve System (hereinafter, the
"Federal Reserve Board") or the Federal Deposit Insurance
Corporation (hereinafter, the "FDIC").

(4) The director of banks finds and determines that, pur-
suant to RCW 30.04.111(5) and 30.04.215 (3) and (5), it
serves the convenience and advantage of depositors, borrow-
ers, and the general public, and further maintains the fairness
of competition between state-chartered banks and national
banks, that, on or after January 21, 2013, banks under Title 30
RCW be permitted to continue to invest in derivative transac-
tions, repurchase agreements, reverse repurchase agree-
ments, securities lending transactions, and securities borrow-
ing transactions as national banks are generally permitted to
under the National Bank Act (12 U.S.C. Sec. 84(b)) and
applicable rules of the Office of the Comptroller of the Cur-
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rency (hereinafter, "OCC"), subject to (a) the restrictions,
limitations, and requirements applicable to such powers and
authorities of national banks, and (b) the authority of the divi-
sion to adopt and promulgate rules for banks, which, consis-
tent with Title 30 RCW, vary from the precise powers and
authorities of national banks.

(5) The director of banks finds and determines that, pur-
suant to RCW 32.08.157, a mutual or stock savings bank
under Title 32 RCW may be permitted to engage in derivative
transactions on or after January 21, 2013, the same as for a
bank under Title 30 RCW, provided it subjects itself to all of
the restrictions, limitations, and requirements for exercise of
any powers and authorities under RCW 30.04.111 as set forth
in this chapter respecting loans and extensions of credit appli-
cable to banks under Title 30 RCW.

(6) There are certain standards of safety and soundness
embodied in definitions of terms and other provisions used in
RCW 30.04.111, including, without limitation, the term "cap-
ital and surplus," which have heretofore been inconsistent
with the standards for computation of lending limits for
national banks under the National Bank Act and the OCC
rules. Pursuant to RCW 30.04.215 (3) and (5), the director of
banks finds and determines that it both serves the conve-
nience and advantage of depositors, borrowers, and the gen-
eral public, and further maintains the fairness of competition
and parity between Washington state-chartered banks and
national banks, if the division adopts, for purposes of RCW
30.04.111, the same definition of "capital and surplus" as per-
mitted for national banks, while maintaining the higher gen-
eral lending limit of twenty percent of "capital and surplus”
for banks under Title 30 RCW than exists for national banks
under the OCC rules. In addition, the director of banks finds
and determines that changes in other definitions of terms and
technical provisions, as set forth in this chapter, serve the
convenience and advantage of depositors, borrowers, and the
general public, and further maintain the fairness of competi-
tion and parity between Washington state-chartered banks
and national banks.

(7) Since RCW 30.04.111 does not define "loans and
extensions of credit" and the words "extensions of credit" are
not specified, the director of banks herein exercises the direc-
tor of bank's broad administrative authority under RCW
30.04.030 and looks to applicable federal banking law and
regulation for clarification of the term "extensions of credit,"
in keeping with well-settled principles of statutory construc-
tion. Accordingly, in promulgating and adopting the defini-
tion of "loans and extensions of credit" set forth in this chap-
ter, the director of banks is herein guided by the restrictions
on insider lending set forth in Federal Reserve Board Regula-
tion O, at 12 C.F.R. Sec. 215.3, to the extent that (a) "exten-
sion of credit" has been therein broadly defined by the Fed-
eral Reserve Board to include "an extension of credit in any
manner whatsoever" and (b) on account of Regulation O hav-
ing been adopted by the Federal Reserve Board based on
comparable principles of safety and soundness in regard to
banks.

(8) The director of banks finds and determines that cer-
tain powers and authorities of an out-of-state state-chartered
bank with a branch or branches in Washington state, which
affect the operations of banking and delivery of financial ser-
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vices in Washington state, and which provide certain excep-
tions to the general lending limit in emergency circum-
stances, ought to and will be deemed to be exceptions to the
general lending limit under RCW 30.04.111, subject to the
conditions set forth in this chapter.

(9) These rules and regulations are intended to:

(a) Prevent one person, or a relatively small group of per-
sons who directly benefit from each other or who are engaged
in a common enterprise, from borrowing or otherwise obtain-
ing an unduly large amount of a bank's funds or other exten-
sion of credit;

(b) Safeguard a bank's depositors by establishing and
maintaining standards that promote spreading of a bank's
loans and extensions of credit among a relatively large num-
ber of persons engaged in different lines of business; and

(c) Prescribe standards of safety and soundness with
respect to the credit exposure of a bank to its investment in
derivative transactions, and to the extent required by the
board of governors of the Federal Reserve System and the
Federal Deposit Insurance Corporation for state member
banks and state insured banks, respectively, to the credit
exposure of a bank to its investment in repurchase agree-
ments, reverse repurchase agreements, securities lending
transactions, or securities borrowing transactions.

(10) These rules include, without limitation, provisions
for:

(a) Defining or further defining or clarifying terms used
in RCW 30.04.111;

(b) Establishing limits or requirements other than those
specified in RCW 30.04.111 for particular classes or catego-
ries of loans and extensions of credit;

(c) Determining when a loan or extension of credit puta-
tively made to a person shall, for purposes of this section, be
attributed to another person;

(d) Setting standards for computation of time in relation
to determining limits on loans and extensions of credit; and

(e) Implementing and incorporating other changes in
limits on loans and extensions of credit necessary to conform
to federal statute and rule required or otherwise authorized by
RCW 30.04.111.

NEW SECTION

WAC 208-512A-005 "Loans and extensions of
credit" and "contractual commitment to advance
funds'"—Defined. (1) ""Loan or extension of credit" gener-
ally includes:

(a) Any direct or indirect advance of funds to a person
made on a basis of any obligation of that person to repay the
funds, or repayable from specific property pledged by or on
behalf of a person,;

(b) Any credit exposure of a bank arising from a deriva-
tive transaction or a securities financing transaction, but only
to the extent that a securities financing transaction is
required, by the Federal Reserve Board or the FDIC, with
respect to state member banks and state insured banks,
respectively, to be treated as a loan or extension of credit for
purposes of RCW 30.04.111 and this chapter; and
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(c) Any contractual commitment to advance funds, and
includes a renewal, modification, or extension of the maturity
date of a loan or extension of credit.

(2) Notwithstanding any other provision of this section,
a "loan or extension of credit" excludes the following:

(a) Special exceptions, conditions and limitations to the
general lending limit to the extent set forth in WAC 208-
512A-020 through 208-512A-090, inclusive;

(b) A renewal, extension or restructuring of an existing
loan, with interest paid current and no further advance of
funds, by a bank under the direction and control of a conser-
vator appointed by the director;

(c) A renewal or restructuring of a loan as a new loan or
extension of credit, following the exercise by a bank of rea-
sonable efforts, consistent with safe and sound banking prac-
tices, to bring the loan into conformance with the lending
limit, unless new funds are advanced by the bank to the bor-
rower (except as permitted by WAC 208-512A-015), or a
new borrower replaces the original borrower, or unless the
division determines that a renewal or restructuring was
undertaken as a means to evade the bank's lending limit;

(d) Additional funds advanced for the benefit of a bor-
rower by a bank for payment of taxes, insurance, utilities,
security, and maintenance and operating expenses necessary
to preserve the value of real property securing the loan, con-
sistent with safe and sound banking practices, but only if the
advance is for the protection of the bank's interest in the col-
lateral, and provided that such amounts must be treated as an
extension of credit if a new loan or extension of credit is
made to the borrower;

(e) Accrued and discounted interest on an existing loan
or extension of credit, including interest that has been capital-
ized from prior notes and interest that has been advanced
under terms and conditions of a loan agreement;

(f) Financed sales of a bank's own assets, including other
real estate owned, if the financing does not put the bank in a
worse position than when the bank held title to the assets;

(g) Amounts paid against uncollected funds in the nor-
mal process of collection;

(h) Credit exposures arising from securities financing
transactions in which the securities financed are Type I secu-
rities, or securities listed in section 5 (¢)(1)(C), (D), (E), and
(F) of the Home Owners Loan Act and general obligations of
a state or subdivision as listed in section 5 (c)(1)(H) of the
Home Owners Loan Act, at 12 U.S.C. Sec. 1464 (c)(1)(C),
(D), (E), (F), and (H);

(1) Intraday credit exposures arising from a derivative
transaction or securities financing transaction; and

(j) That portion of a loan or extension of credit sold as a
participation by a bank on a nonrecourse basis, provided that
the participation results in a pro rata sharing of credit risk
proportionate to the respective interests of the originating and
participating lenders. Where a participation agreement pro-
vides that repayment must be applied first to the portions
sold, a pro rata sharing will be deemed to exist only if the
agreement also provides that, in the event of a default or com-
parable event defined in the agreement, participants must
share in all subsequent repayments and collections in propor-
tion to their percentage participation at the time of the occur-
rence of the event. When an originating bank funds the entire
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loan, it must receive funding from the participants before the
close of business of its next business day. If the participating
portions are not received within that period, then the portions
funded will be treated as a loan by the originating bank to the
borrower. If the portions so attributed to the borrower exceed
the originating bank's lending limit, the loan may be treated
as nonconforming subject to WAC 208-512A-012, rather
than a violation, if:

(1) The originating bank had a valid and unconditional
participation agreement with a participant or participants that
was sufficient to reduce the loan to within the originating
bank's lending limit;

(1) The participant reconfirmed its participation and the
originating bank had no knowledge of any information that
would permit the participant to withhold its participation; and

(iii) The participation was to be funded by close of busi-
ness of the originating bank's next business day.

As used in this chapter and to the extent used in RCW
30.04.111, the term "loans and extensions of credit,”" unless
otherwise indicated, shall have the meaning set forth in this
section. As used in RCW 30.04.111 and this chapter, the
terms "loan," "loans," "extension of credit," "extensions of
credit," and "loan or extension of credit" refer, as applicable,
to the singular or plural of "loans and extensions of credit."

(3) "Contractual commitment to advance funds' gen-
erally means a bank's obligation to advance funds under a
legally binding contractual commitment to make a loan or
extension of credit.

(a) For purposes of this chapter and calculation of the
general lending limit, "contractual commitment to advance
funds" includes:

(i) A bank's obligation to make payment (directly or indi-
rectly) to a third person contingent upon default by a cus-
tomer of the bank in performing an obligation and to make
such payment in keeping with the agreed upon terms of the
customer's contract with the third person, or to make pay-
ments upon some other stated condition;

(i1) A bank's obligation to guarantee or act as surety for
the benefit of a person; and

(i) A bank's obligation to advance funds under a
standby letter of credit, a put, or other similar arrangement.

(b) For purposes of this chapter and calculation of the
general lending limit, "contractual commitment to advance
funds" does not include:

(1) The undisbursed portion of any loan or extension of
credit;

(i1) The entire amount of any such commitment that has
not yet been drawn upon; and

(ii1) Letters of credit and similar instrument:

(A) Which do not guarantee payment;

(B) Which do not provide for payment in the event of a
default of a third party; and

(C) In which the issuing bank expects the beneficiary to
draw on the issuer.

NEW SECTION

WAC 208-512A-007 Other general chapter defini-
tions. As used in this chapter and to the extent used in RCW
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30.04.111, the following additional terms, unless otherwise
indicated, mean:

(1) "ALLL" means a bank's allowance for loan and
lease losses.

(2) "Bank" includes a commercial bank chartered and
regulated under Title 30 RCW and, to the extent applicable to
this chapter pursuant to WAC 208-512A-009, a mutual or
stock savings bank chartered and regulated under Title 32
RCW.

(3) "Borrower" means:

(a) A person who is named as a borrower or debtor in a
loan or extension of credit;

(b) A person to whom a bank has credit exposure arising
from a derivative transaction or a securities financing trans-
action, entered by the bank; or

(c) Any other person, including a drawer, endorser, or
guarantor, who is deemed to be a borrower under the "direct
benefit" or the "common enterprise" tests set forth in WAC
208-512A-100.

(4) "Call report" means a bank's Consolidated Report
of Condition and Income.

(5) "Capital and surplus" means:

(a) A bank's Tier 1 and Tier 2 capital as reported in a
bank's call report; plus

(b) The balance of a bank's ALLL not included in the
bank's Tier 2 capital as reported in the bank's call report.

(6) "Close of business' means the time at which a bank
closes its accounting records for the business day.

(7) "Control" is presumed to exist when a person
directly or indirectly, or acting through or together with one
Or more persons:

(a) Owns, controls, or has the power to vote twenty-five
percent or more of any class of voting securities of another
person;

(b) Controls, in any manner, the election of a majority of
the directors, trustees, or other persons exercising similar
functions of another person; or

(c) Has the power to exercise a controlling influence
over the management or policies of another person.

(8) "Credit derivative'" has the same meaning as this
term has in 12 C.F.R. Part 3, Appendix C, section 2.

(9) "Current market value" means the bid or closing
price listed for an item in a regularly published listing or an
electronic reporting service.

(10) "Derivative transaction" includes any transaction
that is a contract, agreement, swap, warrant, note, or option
that is based, in whole or in part, on the value of, any interest
in, or any quantitative measure or the occurrence of any event
relating to, one or more commodities, securities, currencies,
interest or other rates, indices, or other assets.

(11) "Director of banks' means the director of the divi-
sion of banks of the department of financial institutions.

(12) "Division" means the division of banks of the
department of financial institutions.

(13) "Effective margining arrangement" means a
master legal agreement governing derivative transactions
between a bank and a counterparty that requires the counter-
party to post, on a daily basis, variation margin to fully collat-
eralize that amount of the bank's net credit exposure to the
counterparty created by the derivative transactions covered
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by the agreement, subject to any monetary threshold require-
ments as prudently determined by the bank and its counter-
party as contained in the master legal agreement.

(14) "Eligible credit derivative' means a single-name
credit derivative or a standard, nontranched index credit
derivative provided that:

(a) The derivative contract meets the requirements of an
eligible guarantee, as defined in 12 C.F.R. Part 3, Appendix
C, and has been confirmed by the protection purchaser and
the protection provider;

(b) Any assignment of the derivative contract has been
confirmed by all relevant parties;

(c) If the credit derivative is a credit default swap, the
derivative contract includes the following credit events:

(1) Failure to pay any amount due under the terms of the
reference exposure, subject to any applicable minimal pay-
ment threshold that is consistent with standard market prac-
tice and with a grace period that is closely in line with the
grace period of the reference exposure; and

(i1) Bankruptcy, insolvency, or inability of the obligor on
the reference exposure to pay its debts, or its failure or admis-
sion in writing of its inability generally to pay its debts as
they become due and similar events;

(d) The terms and conditions dictating the manner in
which the derivative contract is to be settled are incorporated
into the contract;

(e) If the derivative contract allows for cash settlement,
the contract incorporates a robust valuation process to esti-
mate loss with respect to the derivative reliably and specifies
areasonable period for obtaining post-credit event valuations
of the reference exposure;

(f) If the derivative contract requires the protection pur-
chaser to transfer an exposure to the protection provider at
settlement, the terms of at least one of the exposures that is
permitted to be transferred under the contract provides that
any required consent to transfer may not be unreasonably
withheld; and

(g) If the credit derivative is a credit default swap, the
derivative contract clearly identifies the parties responsible
for determining whether a credit event has occurred, specifies
that this determination is not the sole responsibility of the
protection provider, and gives the protection purchaser the
right to notify the protection provider of the occurrence of a
credit event.

(15) "Eligible guarantee' means a guarantee that:

(a) Is written and unconditional;

(b) Covers all or a pro rata portion of all contractual pay-
ments of the obligor on the reference exposure;

(¢) Gives the beneficiary a direct claim against the pro-
tection provider;

(d) Is not unilaterally cancelable by the protection pro-
vider for reasons other than the breach of the contract by the
beneficiary;

(e) Is legally enforceable against the protection provider
in a jurisdiction where the protection provider has sufficient
assets against which a judgment may be attached and
enforced;

(f) Requires the protection provider to make payment to
the beneficiary on the occurrence of a default (as defined in
the guarantee) of the obligor on the reference exposure in a
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timely manner without the beneficiary first having to take
legal actions to pursue the obligor for payment;

(g) Does not increase the beneficiary's cost of credit pro-
tection on the guarantee in response to deterioration in the
credit quality of the reference exposure; and

(h) Is not provided by an affiliate of the bank, unless the
affiliate is an insured depository institution, bank, securities
broker or dealer, or insurance company that:

(1) Does not control the bank; and

(i1) Is subject to consolidated supervision and regulation
comparable to that imposed on U.S. depository institutions,
securities broker-dealers, or insurance companies (as the case
may be).

(16) "Eligible protection provider' means:

(a) A sovereign entity (a central government, including
the U.S. government, an agency, department, ministry, or
central bank);

(b) The Bank for International Settlements, the Interna-
tional Monetary Fund, the European Central Bank, the Euro-
pean Commission, or a multilateral development bank;

(c) A federal home loan bank;

(d) The Federal Agricultural Mortgage Corporation;

(e) A depository institution, as defined in section 3 of the
Federal Deposit Insurance Act, 12 U.S.C. 1813(c);

(f) A bank holding company, as defined in section 2 of
the Bank Holding Company Act, as amended, 12 U.S.C.
1841;

(g) A savings and loan holding company, as defined in
section 10 of the Home Owners' Loan Act, at 12 U.S.C.
1467a;

(h) A securities broker or dealer registered with the U.S.
Securities and Exchange Commission under the Securities
Exchange Act of 1934, 15 U.S.C. 780 et seq.;

(i) An insurance company that is subject to the supervi-
sion of the Washington state office of insurance commis-
sioner;

(j) A foreign banking organization;

(k) A non-U.S.-based securities firm or a non-U.S.-based
insurance company that is subject to consolidated supervision
and regulation comparable to that imposed on U.S. deposi-
tory institutions, securities broker-dealers, or insurance com-
panies; and

(1) A qualifying central counterparty.

(17) "FDIC" means the Federal Deposit Insurance Cor-
poration.

(18) "Federal Reserve Board" means the board of gov-
ernors of the Federal Reserve System.

(19) "Financial instrument" means stocks, notes,
bonds, and debentures traded on a national securities
exchange, over-the-counter (OTC) margin stocks as defined
in Regulation U, 12 C.F.R. Part 221, commercial paper,
negotiable certificates of deposit, bankers' acceptances, and
shares in money market and mutual funds of the type that
issue shares in which banks may perfect a security interest.
Financial instruments may be denominated in foreign curren-
cies that are freely convertible to U.S. dollars. The term
"financial instrument”" does not include mortgages.

(20) "OCC" means the Office of the Comptroller of the
Currency.
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(21) "Person'" means: An individual; sole proprietor-
ship; partnership; joint venture; association; trust; estate;
business trust; corporation; limited liability company; limited
liability partnership; not-for-profit corporation; sovereign
government or agency, instrumentality, or political subdivi-
sion thereof; or any similar entity or organization.

(22) "Qualifying central counterparty" has the same
meaning as this term has in 12 C.F.R. Part 3, Appendix C,
section 2.

(23) "Qualifying master netting agreement' has the
same meaning as this term has in 12 C.F.R. Part 3, Appendix
C, section 2.

(24) "Readily marketable collateral" means financial
instruments and bullion which are saleable under ordinary
circumstances with reasonable promptness at a fair market
value determined by daily quotations based on actual transac-
tions on an auction or a similarly available daily bid and ask
price market.

(25) "Readily marketable staple" means an article of
commerce, agriculture, or industry, such as wheat and other
grains, cotton, wool, and basic metals such as tin, copper and
lead, in the form of standardized interchangeable units, that is
easy to sell in a market with sufficiently frequent price quota-
tions. An article comes within this definition if the exact
price is easy to determine and the staple itself is easy to sell at
any time at a price that would not be considerably less than
the amount at which it is valued as collateral. Whether an
article qualifies as a readily marketable staple is determined
on the basis of the conditions existing at the time the loan or
extension of credit that is secured by the staples is made.

(26) "Securities financing transaction' means a repur-
chase agreement, reverse repurchase agreement, securities
lending transaction, or securities borrowing transaction.

(27) "State insured bank" denotes a bank, as defined in
this chapter, which is an "insured depository institution" as
defined in section 3(c) of the Federal Deposit Insurance Act
(12 U.S.C. Sec. 1813(c)).

(28) "State member bank" denotes a bank, as defined
in this chapter, which is a member of a federal reserve bank
as authorized under section 9 of the Federal Reserve Act (12
U.S.C. Sec. 321) and, for purposes of this chapter, has the
same meaning as that term is defined in section 3(d) of the
Federal Deposit Insurance Act (12 U.S.C. Sec. 1813(d)).

(29) "Subsidiary" means:

(a) Any company twenty-five percent or more of whose
voting shares (excluding shares owned by the United States
or by any company wholly owned by the United States) is
directly or indirectly owned or controlled by such person, or
is held by it with power to vote;

(b) Any company the election of a majority of whose
directors is controlled in any manner by such person; or

(c) Any company with respect to the management or pol-
icies of which such person has power, directly or indirectly,
to exercise a controlling influence, as determined by the divi-
sion, after notice and opportunity for hearing.

(30) "Type I securities" has the same meaning as set
forth in 12 C.F.R. Sec. 1.2(j) and includes:

(a) Obligations of the United States;

(b) Obligations issued, insured, or guaranteed by a
department or an agency of the United States government, if
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the obligation, insurance, or guarantee commits the full faith
and credit of the United States for the repayment of the obli-
gation;

(c) Obligations issued by a department or agency of the
United States, or an agency or political subdivision of a state
of the United States, that represent an interest in a loan or a
pool of loans made to third parties, if the full faith and credit
of the United States has been validly pledged for the full and
timely payment of interest on, and principal of, the loans in
the event of nonpayment by the third-party obligor(s);

(d) General obligations of a state of the United States or
any political subdivision thereof; and

(e) Municipal bonds if the bank is well capitalized as
defined as that term is used in the Federal Deposit Insurance
Act, 12 U.S.C. Sec. 18310 (b)(1).

NEW SECTION

WAC 208-512A-009 Applicability of chapter. This
chapter is applicable, notwithstanding any other provision
thereof, only to:

(1) A commercial bank under Title 30 RCW;

(2) A mutual or stock savings bank under Title 32 RCW,
which, on January 21, 2013, or thereafter, invests in deriva-
tive transactions;

(3) A mutual or stock savings bank under Title 32 RCW,
which, on January 21, 2013, or thereafter, invests in securi-
ties financing transactions, if:

(a) The mutual or stock savings bank is a state member
bank and the Federal Reserve Board has determined that
loans and extensions of credit apply to securities financing
transactions; or

(b) The FDIC has determined that loans and extensions
of credit apply to securities financing transactions in relation
to state-chartered banks and savings banks; and

(4) A mutual or stock savings bank under Title 32 RCW
that has notified the division, as of January 21, 2013, or there-
after, that it has elected to be regulated by and comply with
this chapter, even if it does not invest in derivative transac-
tions or securities financing transactions.

NEW SECTION

WAC 208-512A-010 General limitation on loans and
extensions of credit. The total amount of loans and exten-
sions of credit by a bank to a person outstanding at one time
and not fully secured by collateral in a manner set forth in
WAC 208-512A-011, shall not exceed twenty percent of the
capital and surplus of such bank; provided, that a bank shall
not be deemed to have violated this section on account of any
loan or extension of credit, if such loan or extension of credit
would be classified as an exception to the lending limit for
national banks or federal savings associations under applica-
ble federal banking laws and rules that existed as of July 28,
1985, or as of any subsequent date not later than July 27,
2003.

NEW SECTION

WAC 208-512A-011 Exception to general limita-
tion—Loans and extensions of credit fully secured by
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readily marketable collateral. (1) A loan or extension of
credit by a bank to a person outstanding at one time and fully
secured by readily marketable collateral having a market
value, as determined by reliable and continuously available
price quotations, shall not be subject to any limitations based
on capital and surplus.

(2) Notwithstanding subsection (1) of this section, if the
total of such loans and extensions of credit, together with
loans made under general limitations pursuant to WAC 208-
512A-010 exceed forty-five percent of capital and surplus,
the division will review the credits as a possible concentra-
tion, with regard to both risk diversification within the bank's
asset structure and diversification or other risk in the market-
able collateral securing the loan. This limitation shall be sep-
arate and in addition to the general twenty percent limitation
set forth in WAC 208-512A-010.

(3) Each loan or extension of credit based on the forego-
ing limitation shall be secured by readily marketable collat-
eral having a current market value of at least one hundred fif-
teen percent of the amount of the loan or extension of credit
at all times.

(4) Financial instruments may be denominated in foreign
currencies which are freely convertible to United States dol-
lars. If collateral is denominated and payable in a currency
other than that of the loan or extension of credit which it
secures, the bank's procedures must require that the collateral
be revalued at least monthly, using appropriate foreign
exchange rates, in addition to being repriced at current mar-
ket value.

(5) Each bank must institute adequate procedures to
ensure that the collateral value fully secures the outstanding
loan at all times. If collateral values fall below one hundred
fifteen percent of the outstanding loan, to the extent that the
loan is no longer in conformance with this section and
exceeds the general twenty percent limitation, the loan must
be brought into conformance within five business days,
except where judicial proceedings, regulatory actions, or
other extraordinary occurrences prevent the bank from taking
action.

NEW SECTION

WAC 208-512A-012 Exception to general limita-
tion—Nonconforming loans. (1) A loan or extension of
credit that was within the limit on loans and extensions of
credit when made, will not be deemed a violation of the legal
lending limit and will be treated as "nonconforming" if the
loan or extension of credit is no longer in conformity with the
bank's limit on loans and extensions of credit because:

(a) The bank's capital has declined, borrowers have sub-
sequently merged or formed a common enterprise, lenders
have merged, or the limit on loans and extensions of credit or
capital rules have changed; or

(b) Collateral securing the loan or extension of credit, in
order to satisfy the requirements of an exception to the limit,
has declined in value; or

(c) In the case of an extension of credit arising from a
derivative transaction (or, if required by the FDIC or Federal
Reserve Board, a securities financing transaction), and mea-
sured by the internal model method described in WAC 208-
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512A-300, the extension of credit subject to the lending limit
increases after execution of the transaction.

(2) A bank must use reasonable efforts to bring a loan or
extension of credit that is nonconforming as a result of sub-
section (1)(a) or (c) of this section into conformity with the
bank's limit on loans and extensions of credit unless to do so
would be inconsistent with safe and sound banking practices.

(3) A bank must bring a loan or extension of credit that is
nonconforming as a result of circumstances described in sub-
section (1)(b) of this section into conformity with the bank's
limit on loans and extensions of credit within thirty calendar
days, except when judicial proceedings, regulatory actions,
or other extraordinary circumstances beyond the bank's con-
trol prevent the bank from taking action.

(4) Notwithstanding any provision of this section, the
director of banks may by interpretation and policy statement
prescribe standards for treatment of nonconforming exten-
sions of credit that are derivative transactions, repurchase
agreements, reverse repurchase agreements, securities lend-
ing transactions, or securities borrowing transactions, and
may, if required for state insured banks or state member
banks, rely upon rules or interpretations of the FDIC or the
Federal Reserve Board, as applicable.

NEW SECTION

WAC 208-512A-013 Exception to general limita-
tion—Declining capital—Inability to otherwise effec-
tively operate in marketplace—Director discretion. Not-
withstanding any provision of this chapter to the contrary, in
the event that a bank's capital declines sufficiently to seri-
ously impair the bank's ability to effectively operate in its
marketplace or serve the needs of its customers or the com-
munity in which it is located, the director of banks may, upon
written application and in the exercise of his or her discretion,
grant a bank temporary permission to fund loans and exten-
sions of credit in excess of such bank's limit on loans and
extensions of credit. In the exercise of discretion, the director
of banks may further specify conditions for granting such
emergency exception and may limit emergency lending
authority to particular types or classes of loans and exten-
sions of credit.

NEW SECTION

WAC 208-512A-014 Exception to general limita-
tion—Extenuating facts and circumstances—Standards
for division determination—Director of banks' discre-
tion. (1) Notwithstanding any provision of this chapter to the
contrary, the director of banks, in his or her discretion, may
grant an exception to the limit on loans and extensions of
credit based on extenuating facts and circumstances.

(2) In deciding whether to grant an exception under this
section, the director of banks shall consider:

(a) The proposed transaction for which the exception is
sought;

(b) How the requested exception would affect the capital
adequacy and safety and soundness of the requesting bank if
the exception is not granted or, if the exception is granted, if
the proposed borrower should ultimately default;
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(c) How the requested exception would affect the loan
portfolio diversification of the requesting bank;

(d) The competency of the bank's management to handle
the proposed transaction and any resulting safety and sound-
ness issues;

(e) The marketability and value of the proposed collat-
eral (if any); and

() The extenuating facts and circumstances that warrant
an exception in light of the purpose of the limit on loans and
extensions of credit set forth in RCW 30.04.111 and this
chapter.

NEW SECTION

WAC 208-512A-015 Renewals and additional
advances under a contractual commitment to advance
funds—Project funding. (1) A bank may renew a contrac-
tual commitment to advance funds and complete funding
under that commitment if all of the following criteria are met:

(a) The completion of funding is consistent with safe and
sound banking practices and is made to protect the position of
the bank;

(b) The completion of funding will enable the borrower
to complete a project for which the contractual commitment
to advance funds was made;

(c) The amount of the additional funding does not exceed
the unfunded portion of the bank's contractual commitment to
advance funds; and

(d) Such contractual commitment to advance funds,
when combined with all other outstanding loans and contrac-
tual commitments to advance funds to a borrower, was within
the bank's lending limit when entered into, calculated pursu-
ant to WAC 208-512A-200.

(2) In determining whether a contractual commitment to
advance funds is within the bank's lending limit when made,
the bank may deduct from the amount of the commitment the
amount of any legally binding loan participation commit-
ments that are issued concurrent with the bank's commitment
and that would be excluded from the definition of loan or
extension of credit.

NEW SECTION

WAC 208-512A-020 Special rule—Discount of com-
mercial or business paper. A loan or extension of credit
arising from the discount of commercial or business paper
evidencing an obligation to the person negotiating it with
recourse is excluded from the calculation of the general lend-
ing limit, subject to the following terms and conditions:

(1) This exclusion applies to negotiable paper given in
payment of the purchase price of commodities in domestic or
export transactions purchased for resale or to be used in the
fabrication of a product, or to be used for any other business
purposes which may reasonably be expected to provide funds
for payment of the paper; and

(2) Loans or extensions of credit arising from the dis-
count of paper must bear the full recourse endorsement of the
owner; provided, however, that:

(a) Loans or extensions of credit arising from the dis-
count of such paper in export transactions may be endorsed
by such owner without recourse or with limited recourse, or
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may be accompanied by a separate agreement for limited
recourse; and

(b) If transferred without full recourse, the paper must be
supported by an assignment of appropriate insurance cover-
ing the political, credit, and transfer risks applicable to the

paper.

NEW SECTION

WAC 208-512A-030 Special rule—Purchase of
bankers' acceptances. The purchase of bankers' accep-
tances of the kind described in section 13 of the Federal
Reserve Act and which are issued by other depositary institu-
tions, is excluded from the calculation of the general lending
limit, subject to the following terms and conditions:

(1) Acceptances by a bank of time drafts which do not
meet the requirements for discount with a Federal Reserve
Bank, are subject to the general twenty percent limitation of
WAC 208-512A-010; and

(2) During any period within which a bank holds its own
acceptances, eligible or ineligible, having given value there-
for, the amount given is considered to be a loan or extension
of credit to the customer for whom the acceptance was made
and is subject to the lending limits. To the extent that a loan
or extension of credit created by discounting the acceptance
is covered by a bona fide participation agreement, the dis-
counting bank need only consider that portion of the dis-
counted acceptance which it retains as being subject to appro-
priate limitations.

NEW SECTION

WAC 208-512A-040 Special rule—Readily market-
able staples. (1) Loans and extensions of credit secured by
bills of lading, warehouse receipts, or similar documents
transferring or securing title to readily marketable staples
shall be subject to a limitation of thirty-five percent of capital
and surplus, in addition to the general limit set forth in WAC
208-512A-010, if the market value of the staples securing
each additional loan or extension of credit at all times equals
or exceeds one hundred fifteen percent of the outstanding
amount of such loan or extension of credit.

(2) The following additional terms and conditions shall
apply to a loan or extension of credit secured by staples:

(a) The staples shall be fully covered by insurance when-
ever it is customary to insure such staples.

(b) For purposes of such a transaction, "capital and sur-
plus" shall be calculated at thirty-five percent in addition to
the general twenty percent limitation.

(c) A "readily marketable staple" means an article of
commerce, agriculture, or industry of such uses as to make it
the subject of dealings in a ready market with sufficiently fre-
quent price quotations as to make (i) the price easily and def-
initely ascertainable, and (ii) the staple itself easy to realize
upon sale at any time at a price which would not involve any
considerable sacrifice from the amount at which it is valued
as collateral.

(d) Staples eligible for this exception must be nonperish-
able, may be refrigerated or frozen.

(e) This exception is intended to apply primarily to basic
commodities, such as wheat and other grains, cotton, wool,
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and basic metals such as tin, copper, lead, and the like.
Whether a commodity is readily marketable depends upon
existing conditions and it is possible that a commodity that
qualifies at one time may cease to qualify at a later date.

(f) Fabricated commodities which do not constitute stan-
dardized interchangeable units and do not possess uniformly
broad marketability do not qualify as readily marketable sta-
ples.

(g) Since commodities sometimes fail to qualify as non-
perishable because of the manner in which they are handled
or stored during the life of the loan or extension of credit, the
question as to whether a staple is nonperishable must be
determined on a case-by-case basis.

(h) This exception is applicable to a loan or extension of
credit arising from a single transaction or secured by the same
staples for (i) not more than ten months if secured by nonper-
ishable staples, and (ii) not more than six months if secured
by refrigerated or frozen staples.

(1) The important characteristic of warehouse receipts,
order bills of lading, or other similar documents is that the
holder of such documents has control of the commodity and
can obtain immediate possession. (However, the existence of
brief notice periods, or similar procedural requirements under
state law, for the disposal of the collateral will not affect the
eligibility of the instruments for this exception.) Only docu-
ments with these characteristics are eligible security for loans
under this exception. In the event of default on a loan secured
by one of these documents, the bank must be in a position to
sell the underlying commodity and promptly transfer title and
possession to the purchaser, thus being able to protect itself
without extended litigation. Generally, documents qualify-
ing as "documents of title" under the Uniform Commercial
Code are "similar documents" qualifying for this exception.

(j) Field warehouse receipts are an acceptable form of
collateral when they are issued by a duly bonded and licensed
grain elevator or warechouse having exclusive possession and
control of the commodities even though the grain elevator or
warehouse is maintained on the commodity owner's prem-
ises.

(k) Warehouse receipts issued by the borrower-owner
which is a grain elevator or warchouse company, duly
bonded and licensed and regularly inspected by state or fed-
eral authorities, may be considered eligible collateral under
this exception only when the receipts are registered with a
registrar whose consent is required before the commodities
can be withdrawn from the warehouse.

NEW SECTION

WAC 208-512A-050 Special rule—U.S. bonds, notes,
certificates of indebtedness, or treasury bills, etc. Loans or
extensions of credit secured by bonds, notes, certificates of
indebtedness, or treasury bills of the United States or by other
such obligations wholly guaranteed as to principal and inter-
est by the United States are excluded from the calculation of
the general lending limit in WAC 208-512A-010, subject to
the following terms and conditions:

(1) This exception applies only to loans or extensions of
credit which are fully secured by the current market value of
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obligations of the United States or guaranteed by the United
States.

(2) If the market value of the collateral declines so that
the loan is no longer in conformance with this exception and
exceeds the general lending limit set forth in WAC 208-
512A-010, the loan must be brought into conformance within
five business days.

(3) Securities issued by any department, agency, bureau,
board, commission or establishment of the United States, or
any corporation wholly owned, directly or indirectly, shall
not be considered eligible collateral for purposes of this sub-
section (3), unless such securities shall be direct obligation of
or fully guaranteed as to principal and interest by the United
States.

NEW SECTION

WAC 208-512A-060 Special rule—Unconditional
takeout commitments or guarantees of federal govern-
ment. Loans or extensions of credit to or secured by uncon-
ditional takeout commitments or guarantees of any depart-
ment, agency, bureau, board, commission, or establishment
of the United States or any corporation wholly owned
directly or indirectly by the United States shall be excluded
from the calculation of the general lending limit set forth in
WAC 208-512A-010, subject to the following terms and con-
ditions:

(1) This exclusion will apply to only that portion of a
loan or extension of credit that is covered by a federal guar-
antee or commitment.

(2) For purposes of this exclusion, the commitment or
guarantee must be payable in cash or its equivalent within
sixty days after demand for payment is made.

(3) A guarantee or commitment is unconditional if the
protection afforded the bank is not substantially diminished
or impaired in the case of loss resulting from factors beyond
the bank's control. Protection against loss is not materially
diminished or impaired by procedural requirements, includ-
ing default over a specific period of time, a requirement that
notification of default be given within a specific period after
its occurrence, or a requirement of good faith on the part of
the bank.

NEW SECTION

WAC 208-512A-070 Special rule—Segregated
deposit account in lender bank. Loans or extensions of
credit secured by a segregated deposit account in the lending
bank are excluded from the calculation of the general lending
limit set forth in WAC 208-512A-010, subject to the follow-
ing terms and conditions:

(1) Deposit accounts which may qualify for this excep-
tion include deposits in any form generally recognized as
deposits. In the case of the secured loan, the bank must estab-
lish internal procedures which will prevent the release of the
security.

(2) The bank must ensure that a security interest has been
perfected in the deposit, including the assignment of a specif-
ically identified deposit and any other actions required by
state law.



Washington State Register, Issue 13-03

(3) A deposit which is denominated and payable in a cur-
rency other than that of the loan or extension of credit which
it secures may be eligible for this exception if it is freely con-
vertible to United States dollars. The deposit must be reval-
ued at least monthly, using appropriate foreign exchange
rates, to ensure that the loan or extension of credit remains
fully secured. This exception applies to only that portion of
the loan or extension of credit that is covered by the United
States dollar value of the deposit. If the United States dollar
value of the deposit falls to the extent that the loan is in non-
conformance with this exception and exceeds the general
twenty percent limitation, the loan must be brought into con-
formance within five business days, except where judicial
proceedings, regulatory actions, or other extraordinary occur-
rences prevent the bank from taking such action. This excep-
tion is not authority for a bank to take deposits denominated
in foreign currencies.

NEW SECTION

WAC 208-512A-080 Special rule—Sale of bank's
assets—Unpaid portion of purchase price. The unpaid por-
tion of the purchase price of a sale of a bank's asset or assets,
if secured by such asset or assets, shall be excluded from the
calculation of the general lending limit set forth in WAC 208-
512A-010, subject to the following terms and conditions:

(1) Any sale of a bank's asset or assets, resulting in an
unpaid purchase price exceeding the bank's lending limit
must be approved in advance of the sale by the board of direc-
tors, including the terms of payment of such unpaid purchase
price, and if the purchase is by a director, officer or employee
of the bank, shall conform to RCW 30.12.050 and the Federal
Reserve Board's Regulation O, at 12 C.F.R. Sec. 215.3.

(2) The bank must ensure that a security interest has been
perfected in the collateral, including execution and recording
or filing of documents and any other action required by state
law.

NEW SECTION

WAC 208-512A-090 Special rule—Discount of nego-
tiable or nonnegotiable installment consumer paper. (1)
Loans and extensions of credit arising from the discount of
negotiable or nonnegotiable installment consumer paper
which carries a full recourse endorsement or unconditional
guarantee by the person transferring the paper shall be subject
to a maximum limitation equal to twenty per centum of capi-
tal and surplus.

(2) If a bank's files or the knowledge of its officers of the
financial condition of each maker of such consumer paper is
reasonably adequate, and an officer of the bank designated
for that purpose by the board of directors of the bank certifies
in writing that the bank is relying primarily upon the respon-
sibility of each maker for payment of such loans or exten-
sions of credit and not upon any full or partial recourse
endorsement or guarantee by the transferor, the limitations of
this section as to the loans or extensions of credit of each such
maker shall be the sole applicable loan limitations.

(3) This exception allows a bank to discount negotiable
or nonnegotiable installment consumer paper of one person
in an amount equal to twenty per centum of its capital and
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surplus if the paper carries a full recourse endorsement or
unconditional guarantee by the seller transferring such paper.
The unconditional guarantee may be in the form of a repur-
chase agreement or a separate guarantee agreement. A con-
dition reasonably within the power of the bank to perform,
such as the repossession of collateral, will not be considered
to make conditional an otherwise unconditional agreement.

(4) For purposes of this section:

(a) "Consumer" means the user of any products, com-
modities, goods, or services, whether leased or purchased,
and does not include any person who purchases products or
commodities for the purpose of resale or for fabrication into
goods for sale; and

(b) "Consumer paper" includes paper relating to automo-
biles, mobile homes, residences, office equipment, household
items, tuition fees, insurance premium fees, and similar con-
sumer items. Also included is paper covering the lease
(where the bank is not the owner or lessor) or purchase of
equipment for use in manufacturing, farming, construction,
or excavation.

(5) Under certain circumstances, installment consumer
paper which otherwise meets the requirements of this excep-
tion will be considered a loan or extension of credit to the
maker of the paper rather than the seller of the paper. Specif-
ically, where (i) through the bank's files it has been deter-
mined that the financial condition of each maker is reason-
ably adequate to repay the loan or extension of credit, and (ii)
an officer designated by the bank's chairman or chief execu-
tive officer pursuant to authorization by the board of directors
certifies in writing that the bank is relying primarily upon the
maker to repay the loan or extension of credit, the loan or
extension of credit is subject only to the lending limits of the
maker of the paper. Where paper is purchased in substantial
quantities, the records, evaluation, and certification may be in
such form as is appropriate for the class and quantity of paper
involved.

(6) If a loan under this subsection is in default and the
dealer or seller of the loan has contractually committed to
repurchase the paper, then the loan will be aggregated with
the dealer or seller's other outstanding debt for lending limit
purposes and will be subject to the twenty per centum limita-
tion.

(7) If loan payments are received and/or controlled by
the dealer or seller of the paper and remitted to the bank, then
those loans will be aggregated with the dealer or seller's other
outstanding debt for lending limit purposes and will be sub-
ject to the twenty per centum limitation.

NEW SECTION

WAC 208-512A-100 Combining loans and extensions
of credit made to separate persons—Generally. (1) Loans
or extensions of credit to one person will be attributed to
another person or persons when:

(a) The proceeds of the loans or extensions of credit are
intended for or are used for the direct benefit of the other per-
son or persons; or

(b) A "common enterprise" exists between the persons.

(2) The proceeds of a loan or extension of credit to a bor-
rower will be deemed to be used for the "direct benefit" of
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another person and will be attributed to the other person when
the proceeds, or assets purchased with the proceeds, are trans-
ferred to another person, other than in a bona fide arm's
length transaction, where the proceeds are used to acquire
property, goods, or services.

(3) Determination of whether a "common enterprise”
exists depends upon a realistic evaluation of the facts and cir-
cumstances of the applicable transactions. A "common
enterprise” exists when:

(a) The expected source of repayment for each of the
multiple loans or extensions of credit is the same for each
person; or

(b) Separate persons borrow from a bank for the purpose
of acquiring a business enterprise of which those persons will
own or control more than fifty percent of the voting securi-
ties; or

(c) The loans or extensions of credit are made to persons
who are related by common control and (i) are engaged in
interdependent business or (ii) there is substantial financial
interdependence among them; or

(d) The division determines, based upon a reasonable
evaluation of the facts and circumstances of particular trans-
actions, that a common enterprise exists.

(4) "Substantial financial interdependence" occurs when
fifty percent or more of one person's gross receipts or gross
expenditures (on an annual basis) are derived from transac-
tions with one or more persons related through common con-
trol (gross receipts and expenditures include gross reve-
nues/expenses, intercompany loans, dividends, capital contri-
butions, and similar receipts or payments).

(5) Throughout this section, the term "control" is pre-
sumed to exist when one or more persons acting in concert,
directly or indirectly:

(a) Own, control, or have power to vote twenty-five per-
cent or more of any class of voting securities of another per-
son;

(b) Exercise a controlling influence over the manage-
ment or policies of another person; or

(¢) Control in any manner the election of a majority of
the directors, trustees or other persons exercising similar
functions of another person. "Common control" includes
control of one person by another person.

NEW SECTION

WAC 208-512A-110 Loans to partnerships, joint
ventures, and associations. (1) Loans or extensions of credit
to a partnership, joint venture, or association shall, for pur-
poses of this chapter, be considered loans or extensions of
credit to each member of such partnership, joint venture, or
association.

(2) Loans or extensions of credit to members of a part-
nership, joint venture, or association shall be considered
loans or extensions of credit to the partnership, joint venture,
or association if one or more of the tests set forth in WAC
208-512A-100 is satisfied with respect to one or more of the
members. However, loans to members of a partnership, joint
venture, or association will not be attributed to other mem-
bers of the partnership, joint venture, or association unless
one or more of the tests set forth in WAC 208-512A-100 is
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satisfied with respect to such other members. The tests set
forth in WAC 208-512A-100 shall be deemed satisfied when
loans or extensions of credit are made to members of a part-
nership, joint venture, or association for the purpose of pur-
chasing an interest in such partnership, joint venture, or asso-
ciation.

(3) The rule set forth in subsection (1) of this section is
not applicable to limited partners in limited partnerships or to
members of joint ventures if such partners or members, by
the terms of the partnership or membership agreement, are
not to be held liable for the debts or actions of the partnership,
joint venture, or association. However, the rules set forth in
WAC 208-512A-100 are applicable to such partners or mem-
bers.

NEW SECTION

WAC 208-512A-120 Loans to limited liability com-
panies. Loans or extensions of credit to a limited liability
company shall, for purposes of this chapter, be considered
loans or extensions of credit to a corporation, and shall not be
subject to the provisions of WAC 208-512A-110.

NEW SECTION

WAC 208-512A-130 Loans to subsidiaries and cor-
porate groups. (1) Loans or extensions of credit to a person
and its subsidiaries or to subsidiaries of one person will not
be combined where the person and its subsidiaries are not
engaged in a "common enterprise” as defined in WAC 208-
512A-100(2).

(2) If members of a corporate group (a person and all its
subsidiaries) are either:

(a) "Substantially financially interdependent," as defined
in WAC 208-512A-100(3); or

(b) Engaged in "common enterprise," as defined in WAC
208-512A-100(2), then the total amount of loans or exten-
sions of credit to these persons must be attributed to each of
the other persons in the corporate group.

Conversely, if members of a corporate group are neither
substantially financially interdependent nor engaged in
"common enterprise," then the loans to different members are
separately subject to a twenty percent limitation. In no event
may the total amount of loans or extensions of credit by a
state bank to a corporate group exceed fifty percent of the
bank's capital and surplus.

(3) For purposes of this section, a corporation or a lim-
ited liability company is a subsidiary of a person if the person
owns or beneficially owns, directly or indirectly, more than
fifty percent of the voting securities or voting interests of the
corporation or limited liability company.

NEW SECTION

WAC 208-512A-200 Computation of time—Calcula-
tion date of lending limits. (1) For purposes of determining
compliance with RCW 30.04.111 and this chapter, a bank
shall determine its lending limit as of the most recent of the
following dates:

(a) The last day of the preceding calendar quarter; or
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(b) The date on which there is a change in the bank's cap-
ital category for purposes of the Federal Deposit Insurance
Act, at 12 U.S.C. 18310 (b)(1).

(2) A bank's lending limit calculated in accordance with
subsection (1)(a) of this section will be effective as of the ear-
lier of the following dates:

(a) The date on which the bank's call report is submitted;
or

(b) The date on which the bank's call report is required to
be submitted.

(3) A bank's lending limit calculated in accordance with
subsection (1)(b) of this section will be effective on the date
that the limit is to be calculated.

(4) If the division determines for safety and soundness
reasons that a bank should calculate its lending limit more
frequently than required by subsection (1) of this section, the
division may provide written notice to the bank directing it to
calculate its lending limit at a more frequent interval, and the
bank shall thereafter calculate its lending limit at that interval
until further notice.

NEW SECTION

WAC 208-512A-300 Credit exposure arising from
derivative transactions. (1) This section sets forth the rules
for calculating the credit exposure arising from a derivative
transaction entered into by a bank for purposes of determin-
ing the bank's lending limit pursuant to RCW 30.04.111 and
this chapter.

(2) Subject to the direction of the division, a bank shall
calculate the credit exposure to a counterparty arising from a
derivative transaction by means of:

(a) The internal model method;

(b) The conversion factor matrix method; or

(c) The remaining maturity method.

(3) Except as otherwise required by the division, a bank
shall use the same method for calculating counterparty credit
exposure arising from all of its derivative transactions.

(4) The division may require a bank to use the internal
model method, the conversion factor matrix method, or the
remaining maturity method to calculate the credit exposure of
derivative transactions if it finds that such method is neces-
sary to promote the safety and soundness of the bank.

(5) The requirements for using the internal model
method are as follows:

(a) The credit exposure of a derivative transaction under
the internal model method shall equal the sum of the current
credit exposure of the derivative transaction and the potential
future credit exposure of the derivative transaction.

(b) A bank shall determine its current credit exposure by
the mark-to-market value of the derivative contract. If the
mark-to-market value is positive, then the current credit
exposure equals that mark-to-market value. If the mark-to-
market value is zero or negative, than the current credit expo-
sure is zero.

(¢) A bank may not use the internal model method in its
calculation of potential credit exposure to a derivative trans-
action unless the bank obtains prior approval of the division
or unless it is already using the internal model method, as of
January 21, 2013, and the division thereafter determines that

[105]

WSR 13-03-037

the bank's internal model method is safe and sound and that
bank's management is competent to administer its derivative
investment program using such internal model method.

(d) A bank that calculates its credit exposure by using the
internal model method may net credit exposures of derivative
transactions arising under the same qualifying master netting
agreement.

(6) The credit exposure arising from a derivative transac-
tion under the conversion factor matrix method shall equal
and remain fixed at the potential future credit exposure of the
derivative transaction as determined at the execution of the
transaction by reference to Table 1 below.

Table 1 - Conversion Factor Matrix for Calculating Potential
Future Credit Exposure!

Foreign Other? (includes
Exchange commodities and
Original Interest Rate and precious metals
Maturity? Rate Gold Equity except gold)
1 year or less 0.015 0.015 0.20 0.06
Over1to3 0.030 0.030 0.20 0.18
years
Over3to5 0.060 0.060 0.20 0.30
years
Over 5to 10 0.120 0.120 0.20 0.60
years
Over ten 0.300 0.300 0.20 1.00
years

!'For an OTC derivative contract with multiple exchanges of princi-
pal, the conversion factor is multiplied by the number of remaining
payments in the derivative contract.

2 For an OTC derivative contract that is structured such that on spec-
ified dates any outstanding exposure is settled and the terms are reset
so that the market value of the contract is zero, the remaining matu-
rity equals the time until the next reset date. For an interest rate
derivative contract with a remaining maturity of greater than one
year that meets these criteria, the minimum conversion factor is
0.005.

3Transactions not explicitly covered by any other column in Table 1
are to be treated as "Other."

(7) The credit exposure arising from a derivative transac-
tion under the remaining maturity method shall equal the
greater of zero or the sum of the current mark-to-market
value of the derivative transaction added to the product of the
notional amount of the transaction, the remaining maturity in
years of the transaction, and a fixed multiplicative factor
determined by reference to Table 2 below.

Table 2 - Remaining Maturity Factor for Calculating Credit

Exposure
Other!
Foreign (includes com-
Exchange modities and
Interest Rate and precious metals
Rate Gold Equity except gold)
Multiplicative 1.5% 1.5% 6% 6%
Factor

!Transactions not explicitly covered by any other column in Table 2
are to be treated as "Other."
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(8) Notwithstanding any other provision of this section,
a bank that uses the conversion factor matrix method or
remaining maturity method, or that uses the internal model
method without entering an effective margining arrangement,
shall calculate the counterparty credit exposure arising from
credit derivatives entered by the bank by adding the net
notional value of all protection purchased from the counter-
party on each reference entity.

(9) A bank shall calculate the credit exposure to a refer-
ence entity arising from credit derivatives entered by the
bank by adding the notional value of all protection sold on the
reference entity. However, the bank may reduce its exposure
to a reference entity by the amount of any eligible credit
derivative purchased on that reference entity from an eligible
protection provider.

NEW SECTION

WAC 208-512A-310 Securities financing transac-
tions. (1) Only to the extent required by the FDIC, a bank that
is a state insured bank shall comply with all rules governing
limits on extensions of credit related to a state insured bank's
credit exposure to securities financing transactions.

(2) Only to the extent required by the Federal Reserve
Board, a bank that is a state member bank shall comply with
all rules governing limits on extensions of credit related to a
state member bank's credit exposure to securities financing
transactions.

NEW SECTION

WAC 208-512A-320 Policies and procedures related
to derivative transactions, etc. To fulfill the requirements of
section 611 of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, codified as section 18(y) of the Federal
Deposit Insurance Act, 12 U.S.C. Sec. 1828(y), and the
requirements (if any) of the FDIC and the Federal Reserve
Board in relation to securities financing transactions by state
insured banks and state member banks, respectively, the divi-
sion may publish and implement policies and procedures,
consistent with RCW 30.04.111 and this chapter, related to
examination for and supervision and enforcement of WAC
208-512A-300 and 208-512A-310.

NEW SECTION

WAC 208-512A-400 Effect of OCC rules, interpreta-
tions and opinions as guidance. Where RCW 30.04.111 and
this chapter do not specifically address certain transactions
involving loans and extensions of credit, the division may, as
necessary, in its interpretations and supervision and enforce-
ment of banks, be guided by applicable rules, interpretations,
and opinions of the Office of the Comptroller of the Currency
in the interest of a bank's safety and soundness, but only to
the extent that such rules, interpretations, and opinions are
compatible with the provisions of RCW 30.04.111 and this
chapter.

Permanent [106 ]

Washington State Register, Issue 13-03

NEW SECTION

WAC 208-512A-500 Loans and extensions of credit
to insiders and their immediate family. No provision of
Titles 30 and 32 RCW, chapter 208-512 WAC, or this chap-
ter, shall limit the duty of a bank or a bank's affiliate, inde-
pendent of any requirements of this chapter, to also comply
with the provisions of Federal Reserve Board Regulation O,
12 C.F.R. Part 215, which relates to loans and extensions of
credit to insiders of a bank or bank affiliate and their immedi-
ate family.

NEW SECTION

WAC 208-512A-600 Transitional rules. (1) Loans or
extensions of credit that were in violation of RCW 30.04.111
and the former lending limits rules prior to January 21, 2013,
will be considered to remain in violation of law until they are
paid in full, regardless of whether the loans or extensions of
credit conform to the rules established in this chapter.
Renewals or extensions of such loans or extensions of credit
will also be considered violations of law.

(2) A bank that has outstanding loans or extensions of
credit to a person in violation of RCW 30.04.111 and the for-
mer lending limits rules as of January 21, 2013, may make
additional advances to such person after those dates if the
additional advances are permitted under this chapter. The
additional advances, however, may not be used directly or
indirectly to repay any outstanding illegal loans or extensions
of credit.

(3) Loans or extensions of credit which were in confor-
mance with RCW 30.04.111 and the former lending limits
rules prior to January 21, 2013, but are not in conformance
with this chapter will not be considered to be violations of
law during the existing contract terms of such loans or exten-
sions of credit. Renewals or extensions of such loans or
extensions of credit which are not in conformance with this
chapter may be made on or after January 21, 2013, if the non-
conformity is caused by WAC 208-512A-005 (1)(b) and 208-
512A-300; however, all loans or extensions of credit made
under such renewals or extensions must conform with this
chapter no later than June 1, 2013. Loans or extensions of
credit which are not in conformance with this chapter for any
other reason (i.e., a reduction in the bank's capital) must con-
form to this section upon renewal or extension.

(4) If a bank, prior to January 21, 2013, entered into a
legally binding commitment to advance funds on or after
such date, and such commitment was in conformance with
RCW 30.04.111 and the former lending limits rules,
advances under such commitment may be made notwith-
standing the fact that such advances are not in conformance
with this chapter. The bank must, however, demonstrate that
the commitment represents a legal obligation to fund, either
by a written agreement or through file documentation.

(5) As used in this section, "former lending limits rules"
means WAC 208-512-210 through 208-512-300, inclusive.

(6) Notwithstanding any other provision of this chapter,
a savings bank under Title 32 RCW will not be considered to
be in violation of law during the existing contract terms of
any loan or extension of credit, which:
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(a) In the case of a savings bank under WAC 208-512A-
009 (2) or (3), was made and funded prior to June 1, 2013; or

(b) In the case of a savings bank under WAC 208-512A-
009(4) but not subject to WAC 208-512A-009 (2) or (3), was
made and funded prior to a date, earlier than June 1, 2013,
upon which the savings bank gave notice to the division of its
election to conform to the provisions of this chapter pursuant
to WAC 208-512A-009(4).

(7) Notwithstanding any other provision of this chapter,
arenewal or extension of such a loan or extension of credit by
a savings bank under subsection (6)(a) and (b) of this section,
which is not in conformance with this chapter, may be made
if the nonconformity is caused by WAC 208-512A-005 (1)(b)
and 208-512A-300; however, any loan or extension of credit
made under such renewals or extensions must conform with
this chapter no later than December 31, 2013. However, a
loan or extension of credit by such a savings bank which is
not in conformance with this chapter for any other reason
(i.e., a reduction in the bank's capital) must conform to this
section upon renewal or extension.

(8) A bank will not be deemed to be in violation of law,
including this chapter, if:

(a) It is engaged in derivative transactions prior to Janu-
ary 21, 2013;

(b) Uses an internal model method in connection with
any part of its derivative transaction program;

(c) It is later determined by the division that the bank's
specific internal model method is unsafe and unsound or that
the bank's management is not competent to administer its
derivative transaction program using such specific internal
model method; and

(d) The director of banks does not find that the bank has
shown a lack of good faith in its use of a specific internal
model method.

(9) In the event of a determination pursuant to subsection
(8) of this section, the division will treat the bank's derivative
transactions program as "nonconforming" rather than a viola-
tion of law. In that event, the director of banks may issue a
directive to the bank to exercise reasonable efforts to either
bring its derivative transactions program into compliance or,
if the director of banks so finds in exceptional cases, unwind
its derivative transactions program.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 208-512-210 Promulgation.
WAC 208-512-220 Purpose.
WAC 208-512-230 Definitions.

WAC 208-512-240
WAC 208-512-250

General limitations.

General limitation—Loans
fully secured by readily mar-
ketable collateral.

WAC 208-512-260 Combining loans to separate

borrowers.
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WAC 208-512-270
WAC 208-512-280

Loans to corporations.

Loans to partnerships, joint
ventures, and associations.

WAC 208-512-290 Exceptions to the lending

limits.

WAC 208-512-300 Transitional rules.
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PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER
[Insurance Commissioner Matter No. R 2012-25—Filed January 9, 2013,
8:31 a.m., effective February 9, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This new rule makes a correction to WAC 284-
43-850.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-43-850.

Statutory Authority for Adoption: RCW 48.02.060.

Adopted under notice filed as WSR 12-21-126 on Octo-
ber 24, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 9, 2013.

Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 2012-
03, filed 10/8/12, effective 11/8/12)

WAC 284-43-850 Clinical trials. A carrier must not
restrict coverage of routine patient costs for enrollees who
participate in a clinical trial. "Routine costs" means items and
services delivered to the enrollee that are consistent with and
typically covered by the plan or coverage for an enrollee who
is not enrolled in a clinical trial. A carrier may continue to
apply its limitations and requirements related to use of net-
work services.

(1) A carrier may require enrollees to meet the eligibility
requirements of the clinical trial according to the trial proto-
col. While not required to impose such a condition, a carrier
may refuse coverage under this section if the enrollee does
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not provide medical and scientific information establishing
that the individual's participation in such trial would be
appropriate based on the individual meeting the eligibility
requirements for the clinical trial, unless the enrollee is
referred to the clinical trial by a health care provider partici-
pating in the carrier's network.

(2) This includes the cost of prescription medication
used for the direct clinical management of the enrollee,
unless the trial is for the investigation of the prescription
medication or the medication is typically provided by the
research sponsors free of charge for any enrollee in the trial.

(3) The requirement does not apply to:

(a) A service that is clearly inconsistent with widely
accepted and established standards of care for a particular
diagnosis;

(b) For items and services provided solely to satisfy data
collection and analysis needs;

(c) Items and services that are not used in the direct clin-
ical management of the enrollee; or

(d) The investigational item, device, or service itself.

(4) Clinical trial means a phase I, phase II, phase III, or
phase IV clinical trial that is conducted in relation to the pre-
vention, detection, or treatment of cancer or other life-threat-
ening disease or condition, funded or approved by:

(a) One of the National Institutes of Health (NIH);

(b) An NIH cooperative group or center which is a for-
mal network of facilities that collaborate on research projects
and have an established NIH-approved peer review program
operating within the group including, but not limited to, the
NCI Clinical Cooperative Group and the NCI Community
Clinical Oncology Program,;

(¢) The federal Departments of Veterans Affairs or
Defense;

(d) An institutional review board of an institution in this
state that has a multiple project assurance contract approval
by the Office of Protection for the Research Risks of the NIH;
((and)) or

(e) A qualified research entity that meets the criteria for
NIH Center Support Grant eligibility.

"Life threatening condition" means any disease or condi-
tion from which the likelihood of death is probable unless the
course of the disease or condition is interrupted.

WSR 13-03-043
PERMANENT RULES
OFFICE OF THE
STATE TREASURER
[Filed January 9, 2013, 12:27 p.m., effective February 9, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This chapter is being repealed and replaced
with chapter 210-10 WAC, Operation of the local govern-
ment investment pool, in order to amend the WAC provisions
that were contained in chapter 210-01 WAC without altering
or losing the legislative history associated with them as a
result of the comprehensive changes and reorganization of
the rules.
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To amend and update existing WACs (by repealing
chapter 210-01 WAC, and replacing with chapter 210-10
WAC, to: (1) Introduce the concept and use of a prospectus;
(2) introduce the ability of the state treasurer to offer different
subpools with different investment strategies; (3) modernize
and update the provisions of the WACs to account for legis-
lative changes; and (4) provide for more clarity and more pre-
cision with respect to the terminology used in the WACs.

Citation of Existing Rules Affected by this Order:
Repealing chapter 210-01 WAC.

Statutory Authority for Adoption: RCW 43.250.060.

Adopted under notice filed as WSR 12-23-086 on
November 20, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 14, Amended 0, Repealed 13.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 14,
Amended 0, Repealed 13.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 9, 2013.

Douglas D. Extine

Deputy State Treasurer
Chapter 210-10 WAC

LOCAL GOVERNMENT INVESTMENT POOL

NEW SECTION

WAC 210-10-010 Definitions. Unless the context
requires otherwise:

"Extended asset fund" means a subpool whose invest-
ments generally have a longer maturity than the money mar-
ket fund and may be more restricted in the number of contri-
butions and withdrawals than the money market fund.

"Financial institution" means a public depositary as
defined in RCW 39.58.010.

"Financial officer" means the same as that term is
defined in RCW 43.250.020.

"Funds" means the same as that term is defined in RCW
43.250.020.

"Government finance official" means the same as that
term is defined in RCW 43.250.020.

"Local government investment pool" or "pool" means
the aggregate of all funds from pool participants that are
placed in the custody of the state treasurer for investment and
reinvestment.

"Money market fund" means a subpool whose invest-
ments are primarily money market instruments.
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"Net asset value" with respect to the assets of a subpool
shall mean the value of the assets of that subpool reduced by
its accrued liability.

"Pool participant" means any eligible governmental
entity as that term is defined in RCW 43.250.020 that is
invested in a subpool.

"Prospectus" means a written offer of an investment in
the pool or in any subpool designated as a prospectus by the
state treasurer.

"Subpool" means a subcomponent of the pool as may be
established and designated by the state treasurer from time to
time. Each subpool shall have its own name, assets, and lia-
bilities as designated by the state treasurer. The state trea-
surer may designate separate investment policies, restric-
tions, objectives, and strategies for each subpool.

"Value" with respect to an asset shall mean (a) with
respect to securities for which market quotations are readily
available, the market value of such securities, and (b) with
respect to other securities or assets, fair value as determined
by the state treasurer. In determining fair value, the state
treasurer may appoint and rely upon a pricing service. With
respect to the money market fund, "value" shall mean the
amortized cost of the money market fund's assets unless the
state treasurer determines otherwise.

NEW SECTION

WAC 210-10-020 Requirements for participation in
the pool. (1) Before participating in the pool, all pool partic-
ipants shall file with the state treasurer, any documentation
required by the state treasurer. Such documentation shall, at
a minimum, provide the following information:

(a) Name and address of the pool participant;

(b) A statement that the pool participant agrees to con-
tribute or withdraw funds in the local government investment
pool in accordance with the provisions of the Washington
Administrative Code and the prospectus for the purpose of
investment as stated therein; and

(¢) The names and titles of the officials authorized to
order the contribution or withdrawal of funds in the local
government investment pool.

(2) It shall be the responsibility of pool participants to
properly execute and file any required documentation with
the state treasurer. The state treasurer shall not allow partici-
pation in the local government investment pool unless such
documentation has been filed with the state treasurer.

NEW SECTION

WAC 210-10-030 State treasurer's liability. The state
treasurer shall not be liable for:

(1) Any loss, including loss of capital, resulting from
investments in the pool and/or any subpool, as applicable,
except as provided for in RCW 43.250.040;

(2) Any damages resulting from misfeasance, malfea-
sance, nonfeasance, or defalcation on the part of a govern-
ment finance official, financial officer, or pool participant;

(3) Any loss, including loss of capital, that results from a
pool participant's failure to comply with the provisions of the
Washington Administrative Code or the prospectus; or
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(4) Any loss, including loss of capital, resulting from a
pool participant seeking, and being granted, a withdrawal due
to necessity, from the extended asset fund.

NEW SECTION

WAC 210-10-040 Transaction limitation. The state
treasurer reserves the right at its sole discretion to set a mini-
mum and/or maximum transaction amount from any subpool
and to limit the number of transactions, whether contribution,
withdrawal, or transfer, permitted in a day or other given
period of time, or whether to pay withdrawal proceeds in kind
or in cash. The state treasurer may establish thresholds and
defer withdrawals in excess of those thresholds and pay them
out on a deferred or delayed basis from any subpool. In addi-
tion, the state treasurer reserves the right at its sole discretion
to reject any proposed contribution order, and in particular to
reject any proposed contribution made by a pool participant
engaged in behavior deemed by the state treasurer to be abu-
sive.

NEW SECTION

WAC 210-10-050 Contribution procedures. (1) Con-
tribution procedures for the money market fund:

All contributions will be effected by electronic funds
transfer to an account in the money market fund designated
by the state treasurer. It is the responsibility of each pool par-
ticipant to pay any bank charges associated with such elec-
tronic transfers to the state treasurer. Failure to wire funds by
a pool participant after notification to the state treasurer of an
intended transfer will result in penalties. Penalties for failure
to timely wire funds will be assessed to the account of the
pool participant responsible.

Contribution requests received in good order will receive
the net asset value per unit of the money market fund next
determined after the order is accepted by the state treasurer.

(2) Contribution procedures for the extended asset fund:

Direct investments into the extended asset fund are not
permitted. Contributions to the extended asset fund may only
be effected by means of a contribution from the money mar-
ket fund. Contributions will take place monthly, on the 10th
calendar day of the month (or on the next business day, if the
10th does not fall on a business day).

Pool participants must notify the state treasurer of any
contribution on the business day prior to a permitted contri-
bution date no later than the time on that day specified in the
prospectus. The state treasurer may allow contributions with
less than the required notice in its sole discretion.

Contributions to the extended asset fund will be effected
by way of a corresponding withdrawal from the pool partici-
pant's specified money market fund account. On the contri-
bution date, shares will be sold from the specified money
market fund account at the net asset value determined as of
the order acceptance date. Shares of the extended asset fund
will be purchased using the extended asset fund's net asset
value determined as of the order acceptance date.
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NEW SECTION

WAC 210-10-060 Contribution limits and earnings
credit. (1) Contribution limits and earnings credit for the
money market fund:

To ensure same day credit, a pool participant must
inform the state treasurer of any contribution over one mil-
lion dollars no later than 9 a.m. on the same day the contribu-
tion is made. Contributions for one million dollars or less can
be requested at any time prior to 10 a.m. on the day of contri-
bution.

For all other contributions over one million dollars that
are requested prior to 10 a.m., a pool participant may receive
same day credit at the sole discretion of the state treasurer.
Contributions that receive same day credit will count, for
earning rate purposes, as of the day in which the contribution
was made. Contributions for which no notice is received
prior to 10 a.m. will be credited as of the following business
day.

(2) Earnings credit:

Income earnings credit on funds contributed to a subpool
will be credited to each subpool in the timing and manner
described in the prospectus.

NEW SECTION

WAC 210-10-070 Withdrawal procedures. (1) With-
drawal procedures for the money market fund:

Each pool participant shall file with the state treasurer a
letter designating the financial institution at which funds
withdrawn from the money market fund shall be deposited.
This letter shall contain the name of the financial institution,
the location of the financial institution, the account name, and
the account number to which funds will be deposited. This
letter shall be signed by local officials authorized to receive
and disburse funds, as described in WAC 210-10-020. Dis-
bursements from the subpool will be effected by electronic
funds transfer. Failure by the state treasurer to wire funds to
a pool participant after proper notification to the state trea-
surer to disburse funds to a pool participant may result in a
bank overdraft in the pool participant's bank account. The
state treasurer will reimburse a pool participant for such bank
overdraft penalties charged to the pool participant's bank
account.

In order to withdraw funds from the money market fund,
a pool participant must notify the state treasurer of any with-
drawal over one million dollars no later than 9 a.m. on the
same day the withdrawal is made. Withdrawals for one mil-
lion dollars or less can be requested at any time prior to 10
a.m. on the day of withdrawal.

For all other withdrawals from the money market fund
over one million dollars that are requested prior to 10 a.m., a
pool participant may receive such withdrawal on the same
day it is requested at the sole discretion of the state treasurer.

Withdrawal requests with respect to the money market
fund received in good order will receive the net asset value
per unit of the money market fund next determined after the
order is accepted by the state treasurer.

(2) Withdrawal procedures for the extended asset fund.

Withdrawal orders will be accepted on a quarterly basis
and must be received two business days prior to the intended
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withdrawal date. Withdrawals will occur on the 10th calen-
dar day of the months so designated in the prospectus. If the
10th is not a business day, the withdrawal will occur on the
following business day. Other withdrawals may be permitted
due to necessity, if the governing body of a pool participant
sets forth, by resolution or other appropriate official action,
that a withdrawal is necessary to meet the cash flow needs of
the pool participant.

Withdrawals from the extended asset fund will be
effected by way of a corresponding contribution into the pool
participant's specified money market fund account. On the
withdrawal date, shares will be sold from the specified
extended asset fund account at the net asset value determined
as of the next business day after the order acceptance date.
Shares of the money market fund will be purchased using the
money market fund's net asset value determined as of the next
business day after the order acceptance date.

Pool participants must notify the state treasurer of any
withdrawal two business days prior to a permitted withdrawal
date no later than the time on that day specified in the pro-
spectus. The state treasurer may allow withdrawals with less
than the required notice in its sole discretion.

NEW SECTION

WAC 210-10-080 Transfer procedures. A pool partic-
ipant may transfer funds from one money market fund
account to another. To ensure same day credit, a pool partic-
ipant must inform the state treasurer of any transfer no later
than 10 a.m. on the same day the transfer is made.

NEW SECTION

WAC 210-10-090 Reporting requirements. The state
treasurer will provide to each pool participant a monthly
statement showing that pool participant's beginning balance,
contributions, withdrawals, transfers, administrative charges,
earnings rate, earnings, and ending balance in each subpool
for the preceding calendar month.

NEW SECTION

WAC 210-10-100 Administrative deductions. As
authorized in RCW 43.250.060, the state treasurer will
require reimbursement for the administration and recovery of
costs associated with the operation of the pool. Each pool
participant will reimburse the state treasurer based upon each
pool participant's share of the total pool assets in the timing
and manner described in the prospectus.

NEW SECTION

WAC 210-10-110 Portfolio management. The state
treasurer shall manage the funds invested in each subpool in
such a manner as to effectively maximize the yield to the sub-
pool. The state treasurer shall have the sole responsibility in
setting the investment strategy for each subpool.
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NEW SECTION

WAC 210-10-120 The prospectus. The state treasurer
may specify by means of a prospectus, or supplement thereto,
such terms and conditions not otherwise set forth in the
administrative code applicable to the management and oper-
ation of the pool and/or any subpool, including investment
policies, restrictions, objectives not inconsistent with WAC
210-10-110, contributions, the crediting of income, gain or
loss, the allocation of liabilities among subpools, and with-
drawals and contributions among subpools, as the state trea-
surer may deem appropriate, from time to time. Material
changes to a prospectus may be made by the state treasurer by
means of a supplement or restated prospectus, effective as of
the date sent to pool participants or as of the later date stated
therein.

NEW SECTION

WAC 210-10-130 Liquidation and termination. The
state treasurer may liquidate and terminate any subpool in its
sole discretion. Upon declaring a liquidation, the state trea-
surer shall make arrangements for the disposition of the
affected subpool's assets and either the payment of all liabili-
ties or the establishment of adequate reserves for the dis-
charge of the subpool's liabilities, if any. Pool participants
will receive their pro rata share of the subpool's assets net of
such liabilities or reserves. Notwithstanding the foregoing,
the state treasurer may hold back up to ten percent of the
value of the liquidating subpool until all liabilities are dis-
charged. Residual amounts, if any, will be distributed to pool
participants on a pro rata basis. Pool participants will not
earn income on any amounts held back.

NEW SECTION

WAC 210-10-140 Restriction on withdrawals. The
state treasurer may take any measure and impose any restric-
tion on withdrawals from any subpool or any category of pool
participant, including, but not limited to, prorating over time
any withdrawal order and/or satisfying any withdrawal order
by offering pool participants withdrawals in-kind, as
described in the prospectus.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 210-01-010
WAC 210-01-020
WAC 210-01-030

Promulgation.
Definitions.

Local government ordinance
or resolution.

WAC 210-01-040 Proper adoption and filing of

local government ordinance
or resolution.

WAC 210-01-050
WAC 210-01-060

State treasurer's liability.

Deposit and withdrawal of
funds.
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WAC 210-01-070
WAC 210-01-080
WAC 210-01-090
WAC 210-01-100
WAC 210-01-110
WAC 210-01-120
WAC 210-01-130

Transaction limitation.
Deposit procedures.
Withdrawal procedures.
Interest earnings credit.
Reporting requirements.
Administrative deductions.

Portfolio management.

WSR 13-03-046
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed January 10, 2013, 8:12 a.m., effective February 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends chapter 16-101
WAC by adopting the 2011 version of the pasteurized milk
ordinance and revision of the somatic cell count in milk.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-101-701, 16-101-716, 16-101-721, 16-
101-726, and 16-101-731.

Statutory Authority for Adoption: RCW 15.36.021.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 12-23-050 on
November 16, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 5, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 5, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 10, 2013.

Dan Newhouse

Director

AMENDATORY SECTION (Amending WSR 08-24-073,
filed 12/1/08, effective 1/1/09)

WAC 16-101-701 Standards for the production of
milk and milk products. (1) With the exception of the por-
tions identified in subsection (2) of this section, the depart-
ment adopts the Grade "A" Pasteurized Milk Ordinance,
((266%)) 2011 Revision, United States Public Health Ser-
vice/Food and Drug Administration, as additional Washing-
ton state standards for the production of milk and milk prod-
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ucts including Grade A condensed and dry milk products and
condensed and dry whey products under chapter 15.36 RCW.
(2) The department does not adopt the following portions
of the Grade "A" Pasteurized Milk Ordinance, ((260%)) 2011
Revision:
(a) Grade "A" Pasteurized Milk Ordinance - ((2007))
2011 Revision.

Washington State Register, Issue 13-03

(c) Standards for Grade "A" Pasteurized, Ultra-pasteur-
ized and Aseptically Processed Milk and Milk Products.

PMO Page No.

Excepted Portion

Page 111

Item 18p. "Bottling, Packaging and
Container Filling", under Public Health
Reason, first sentence only which
begins with "Manual bottling, packag-
ing, and container filling..."

Page 111

Item 18p. "Administrative Procedures",
item number 2 only.

Page 113

Item 19p. "Capping, container closure

PMO Page No. Excepted Portion

Pages (H12)) |* Section 3, Permits, paragraph 4,

12-13 which begins with "The regula-
tory agency shall suspend..."

. Section 3, Permits, paragraph 5,
which begins with "Upon notifica-
tion..."

Page 24 . Section 6. The Examination of
Milk and Milk Products, para-
graph 5, which begins with
"Whenever two (2) of the last four
(4) consecutive..."

Page ((28)) 29 Section of Table 1 entitled "GRADE

"A" RAW MILK AND MILK PROD-
UCTS FOR PASTEURIZATION,
ULTRA-PASTEURIZATION OR ASEP-
TIC PROCESSING"

. "Temperature: Cooled to 10°C
(50°F) or less within four (4)
hours or less of the commence-
ment of the first milking and to
7°C (45°F) or less within two
hours after the completion of
milking. Provided that the blend
temperature after the first milking
and subsequent milkings does not
exceed 10°C (50°F)."

Note: Milk sample submitted for
testing cooled and maintained at
0°C (32°F) to 4.4°C (40°F), but
<7.0°C (45°F) and less than three
(3) hours after collection has not
increased in temperature;

. Under Bacterial Limits, only the
sentence..."Individual producer
milk not to exceed 100,000 per
mL prior to commingling with
other producer milk."

(b) Standards for Grade "A" Raw Milk for Pasteuriza-
tion, Ultra-pasteurization or Aseptic Processing.

PMO Page No. Excepted Portion
Page ((54)) (52) | Item 18r. "Raw Milk Cooling" para-
graph 1, which begins with "Raw milk
for pasteurization shall be cooled..."
Page((s54+-52)) | Ir. "Administrative Procedures", para-
53 graph 1 only
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and sealing and Dry Milk Product Stor-
age", Administrative Procedures, item
number 1 only.

Page ((425)) 126 | Sections 15 (Enforcement), 16 (Pen-
alty), and 17 (Repeal and Date of

Effect)

(d) Appendix E: Examples of 3-out-of-5 Compliance
Enforcement Procedures.

PMO Page No. Excepted Portion
Pages ((198- All of Appendix E
199)) 202-203

(3) The department does adopt the following somatic cell

count standards to be: Individual producer bovine cow milk
not to exceed 400,000 per mL; and goat, sheep, and all other

species milk not to exceed 1,000,000 per mL.

AMENDATORY SECTION (Amending WSR 08-24-073,
filed 12/1/08, effective 1/1/09)

WAC 16-101-716 Procedures for certification of
interstate milk shippers. The department adopts the Proce-
dures Governing the Cooperative State-Public Health
Service/Food and Drug Administration Program of the
National Conference on Interstate Milk Shipments ((2007))
2011 Revision as Washington state procedures for the certifi-
cation of interstate milk shippers.

AMENDATORY SECTION (Amending WSR 08-24-073,
filed 12/1/08, effective 1/1/09)

WAC 16-101-721 Methods for making sanitation
ratings of milk shippers. The department adopts the Meth-
ods of Making Sanitation Ratings of Milk Shippers ((2007))
2011 Revision, United States Health and Human Services
Public Health Service/Food and Drug Administration as
Washington state methods for ratings of interstate milk ship-
pers.

AMENDATORY SECTION (Amending WSR 08-24-073,
filed 12/1/08, effective 1/1/09)

WAC 16-101-726 Standard for the accrediting of
milk laboratories. The department adopts the Evaluation of
Milk Laboratories ((2065)) 2011 Revision United States
Health and Human Services Public Health Service/Food and
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Drug Administration as the Washington state standard for
accrediting milk laboratories and certified industry supervi-
sors who request certification and approval for uniform col-
lection and testing required for compliance with the Grade
"A" Pasteurized Milk Ordinance.

AMENDATORY SECTION (Amending WSR 08-24-073,
filed 12/1/08, effective 1/1/09)

WAC 16-101-731 Availability of the publications
adopted by the department in this chapter. (1) The Grade
"A" Pasteurized Milk Ordinance, ((2066%)) 2011 Revision,
United States Public Health Service/Food and Drug Admin-
istration, ((eanbepurehasedfromthe SuperintendentofDoe-

> B

20204

»)) the Procedures Governing the Cooperative State-Pub-
lic Health Service/Food and Drug Administration Program of
the National Conference on Interstate Milk Shipments,
((20094)) 2011 Revision((=

»)), the Methods of Making Sanitation Ratings of Milk
Shippers, ((266%)) 2011 Revision, United States Department
of Health and Human Services Public Health Services/Food
and Drug Administration((=

»)). and the Evaluation of Milk Laboratories, ((2605))
2011 Revision, United States Department of Health and
Human Services Public Health Service/Food and Drug
Administration can be obtained at: http://www.fda.gov/
Food/FoodSafety/Product-SpecificInformation/Milk-
Safety/NationalConferenceonlnterstateMilkShipmentsN-
CIMSModelDocuments/default.htm.

(2) For information regarding the contents and applica-
tion of these publications, contact the Food Safety and Con-
sumer Services Division at the Washington State Department
of Agriculture, P.O. Box 42560, Olympia, WA 98504-2560
or FSCS@agr.wa.gov.

WSR 13-03-053
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed January 11, 2013, 9:53 a.m., effective February 11, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order repeals chapter 16-657
WAC, Retail pricing of motor and heating fuel, relevant sec-
tions are being moved to chapter 16-662 WAC, Weights and
measures—National handbooks in a concurrent rule-making
process.

Citation of Existing Rules Affected by this Order:
Repealing WAC 16-657-001, 16-657-010, 16-657-025, 16-
657-030, and 16-657-040.

Statutory Authority for Adoption: RCW 19.94.190.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 12-24-080 on
December 5, 2012.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 5.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 5.

Date Adopted: January 11, 2013.

Dan Newhouse

Director

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 16-657-001 Retail sales of motor fuels
and home heating products.

WAC 16-657-010 Compliance schedule for
retail motor fuel and home

heating products dispensers.

WAC 16-657-025 Posting of motor fuel
prices—Cash and credit

sales.

WAC 16-657-030 Interim retail sales of home

heating products.

WAC 16-657-040 Posting of alcohol blend gas-

olines.

WSR 13-03-054
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed January 11, 2013, 10:00 a.m., effective February 11, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends chapter 16-662
WAC, Weights and measures—National handbooks, by:

(1) Amending the existing rule to adopt, in whole or in
part, the 2013 edition of NIST Handbook 44 (Specifications,
Tolerances, and Other Technical Requirements for Weighing
and Measuring Devices) as required by RCW 19.94.195;
NIST Handbook 130 (Uniform Laws and Regulations in the
Areas of Legal Metrology and Engine Fuel Quality); and
NIST Handbook 133 (Checking the Net Contents of Pack-
aged Goods);
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(2) Adopting the most recent version of NIST Handbook
105-1 through 8, which incorporates specifications and toler-
ances for metrology calibration;

(3) Moving some of the existing requirements from
chapter 16-657 WAC into chapter 16-662 WAC. Other pro-
visions of chapter 16-657 WAC are being repealed in a con-
current rule-making action; and

(4) Adopting modifications to the existing text to
increase rule clarity and readability, and to conform to cur-
rent industry and regulatory standards.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-662-100, 16-662-105, 16-662-110, and
16-662-115.

Statutory Authority for Adoption:
19.112.020, and 19.112.140.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 12-24-081 on
December 5, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 4, Repealed 0.

Date Adopted: January 11, 2013.

RCW 19.94.190,

Dan Newhouse
Director

Chapter 16-662 WAC

WEIGHTS AND MEASURES—NATIONAL HAND-
BOOKS AND RETAIL SALE OF MOTOR FUEL

AMENDATORY SECTION (Amending WSR 12-02-021,
filed 12/28/11, effective 1/28/12)

WAC 16-662-100 Purpose. (1) This chapter establishes
requirements for the state of Washington that are reasonably
consistent with the uniform rules adopted by the National
Conference on Weights and Measures and ((that-are-in-effeet
in-other-states)) published by the National Institute of Stan-
dards and Technology (NIST). This chapter also establishes
requirements for the retail sale and advertising of motor fuel.

(2) This chapter applies specifically to the:

(a) Uniform specifications, tolerances and other techni-
cal requirements for weighing and measuring devices
addressed in (( 3 :
nology(NIST))) NIST Handbook 44,

(b) Uniform procedures for checking the net contents of
packaged goods addressed in NIST Handbook 133,
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(c) Uniform packaging and labeling regulation addressed
in NIST Handbook 130,

(d) Uniform regulation for the method of sale of com-
modities addressed in NIST Handbook 130,

(e) Uniform examination procedure for price verification
addressed in NIST Handbook 130; ((and))

(f) Engine fuels, petroleum products, and automotive
lubricants regulation addressed in NIST Handbook 130;

(2) Specifications and tolerances for reference standards
and field standard weights and measures addressed in the
NIST Handbook 105 series; and

(h) Requirements for the retail sale and advertising of
motor fuel.

(3)(a) NIST Handbook 44, NIST Handbook 130 ((and)),
NIST Handbook 133, and NIST Handbooks 105 may be pur-
chased from the Superintendent of Documents, U.S. Govern-
ment Printing Office, Washington, D.C. 20402((Fhe¥y)) and
are ((alse)) available on the National Institute of Standards
and Technology web site at http://www.nist.gov/pml/wmd/
pubs/handbooks.cfm.

(b) For information regarding the contents and applica-
tion of these publications, contact the weights and measures
program at the Washington State Department of Agriculture,
P.O. Box 42560, Olympia, Washington 98504-2560, tele-
phone number 360-902-1857, or e-mail wts&measures@agr.
wa.gov.

AMENDATORY SECTION (Amending WSR 12-08-041,
filed 3/30/12, effective 4/30/12)

WAC 16-662-105 Standards adopted by the Wash-
ington state department of agriculture (WSDA). Except as
otherwise modified in this chapter, the WSDA adopts the fol-
lowing national standards:

National standard for:

Contained in the:

(1) The specifications, tol-
erances, and other techni-
cal requirements for the
design, manufacture,
installation, performance
test, and use of weighing
and measuring equipment

((26+)) 2013 Edition of
NIST Handbook 44 - Specifi-
cations, Tolerances, and
Other Technical Require-
ments for Weighing and Mea-
suring Devices

(2) The procedures for
checking the accuracy of
the net contents of pack-
aged goods

((26+)) 2013 Edition of
NIST Handbook 133 - Check-
ing the Net Contents of Pack-
aged Goods

(3) The requirements for
packaging and labeling,
method of sale of commod-
ities, examination proce-
dures for price verification,
and engine fuels, petro-
leum products and automo-
tive lubricants

((2642)) 2013 Edition of
NIST Handbook 130 - Uni-
form Laws and Regulations
in the areas of legal metrol-
ogy and engine fuel quality.
Specifically:
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National standard for:

Contained in the:

National standard for:

Contained in the:

(a) Weights and measures
requirements for all food
and nonfood commodities
in package form

Uniform Packaging and
Labeling Regulation as
adopted by the National Con-
ference on Weights and Mea-
sures and published in NIST
Handbook 130, ((2642))
2013 Edition.

(b) Weights and measures
requirements for the
method of sale of food and
nonfood commodities

Uniform Regulation for the
Method of Sale of Commodi-
ties as adopted by the
National Conference on
Weights and Measures and
published in NIST Handbook
130, ((264+2)) 2013 Edition.

(c) Weights and measures
requirements for price veri-
fication

Examination Procedure for
Price Verification as adopted
by the National Conference
on Weights and Measures and
published in NIST Handbook
130, ((2642)) 2013 Edition.

(d) Definitions; standard
fuel specifications; classifi-
cation and method of sale
of petroleum products;
retail storage tanks and dis-
penser filters; condemned
product; product registra-
tion; and test methods and
reproducibility limits

Uniform Engine Fuels and
Automotive Lubricants Regu-
lation as adopted by the
National Conference on
Weights and Measures and
published in NIST Handbook
130, ((2642)) 2013 Edition.

(4) Specifications and tol-

NIST Handbook 105-1, Spec-

erances for reference stan-

ifications and Tolerances for

dards and field standard

Field Standard Weights

weights and measures

(NIST Class F) - 1990;

NIST Handbook 105-2, Spec-
ifications and Tolerances for
Field Standard Measuring
Flasks - 1996;

NIST Handbook 105-3, Spec-
ifications and Tolerances for
Graduated Neck Type Volu-
metric Field Standards -
2010,

NIST Handbook 105-4, Spec-
ifications and Tolerances for
Liquefied Petroleum Gas and
Anhydrous Ammonia Liquid
Volumetric Provers - 2010;

NIST Handbook 105-5, Spec-
ifications and Tolerances for
Field Standard Stopwatches -
1997,
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NIST Handbook 105-6, Spec-
ifications and Tolerances for
Thermometers - 1997

NIST Handbook 105-7, Spec-
ifications and Tolerances for
Dynamic Small Volume Prov-
ers - 1997.

NIST Handbook 105-8, Spec-
ifications and Tolerances for
Field Standard Weight Carts
- 2003.
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AMENDATORY SECTION (Amending WSR 12-02-021, filed 12/28/11, effective 1/28/12)

WAC 16-662-110 Modifications to NIST Handbook 44. The WSDA adopts the following modifications to NIST Hand-
book 44, which is identified in WAC 16-662-105(1):

Modified Section:

Modification:

NIST Handbook 44, 2013 Edi-
tion, Section 3-30, Liquid-
Measuring Devices

The standards and specifications in NIST Handbook 44, 2012 Edition Section 3-30. Liquid-
Measuring Devices will be used instead of the 2013 edition.

NIST Handbook 44, 2013 Edi-
tion, General Code: Section
G-UR.4.1. Maintenance of
Equipment

In the last sentence of G-UR.4.1., Maintenance of Equipment, change the words "device
user" to "device owner or operator." As a result of this modification, the last sentence of G-
UR.4.1. will read:

"Equipment in service at a single place of business found to be in error predominantly in a
direction favorable to the device owner or operator (see also Introduction, Section Q) shall
not be considered "maintained in a proper operating condition.""

NIST Handbook 44, 2012 Edi-
tion, Liquid-Measuring
Devices: Section S.1.6.4.1.
Unit Price

At the end of the first sentence of S.1.6.4.1.(b), Unit Price, add the words "or after prepay-
ment for the product but prior to its delivery." As a result of this modification, the sentence
will read: "Whenever a grade, brand, blend, or mixture is offered for sale from a device at
more than one unit price, then all of the unit prices at which that product is offered for sale
shall be displayed or shall be capable of being displayed on the dispenser using controls avail-
able to the customer prior to the delivery of the product or after prepayment for the product
but prior to its delivery."

AMENDATORY SECTION (Amending WSR 12-08-041, filed 3/30/12, effective 4/30/12)

WAC 16-662-115 Modifications to NIST Handbook 130. The WSDA adopts the following modifications to the listed
sections of the Uniform Regulation for the Method of Sale of Commodities requirements published in NIST Handbook 130, iden-

tified in WAC 16-662-105 (3)(b):

Modified Section:

Modification:

(1) Section 2.20.1. Method of
Retail Sale

Modify section 2.20.1. Method of Retail Sale. Type of Oxygenate must be Disclosed, to read:
"All automotive gasoline or automotive gasoline-oxygenate blends kept, offered, or exposed
for sale, or sold at retail containing at least 1.5 mass percent oxygen shall be identified as
"with" or "containing" (or similar wording) the predominant oxygenate in the engine fuel. For
example, the label may read "contains ethanol." The oxygenate contributing the largest mass
percent oxygen to the blend shall be considered the predominant oxygenate. Where mixtures
of only ethers are present, the retailer may post the predominant oxygenate followed by the
phrase "or other ethers." In addition, gasoline-methanol blend fuels containing more than
0.15 mass percent oxygen from methanol shall be identified as "with" or "containing" meth-
anol. This information shall be posted on the upper fifty percent of the dispenser front panel
in a position clear and conspicuous from the driver's position in a type at least 12.7 mm (1/2
in.) in height, 1.5 mm (1/16 in.) stroke (width of type). Methanol at one percent or greater, by
volume, in gasoline for use as motor vehicle fuel must be labeled with the maximum percent-
age of methanol contained in the motor vehicle fuel. Ethanol at no less than one percent and
no more than ten percent, by volume, must be labeled "Contains up to 10% Ethanol." Ethanol
at greater than ten percent by volume must be labeled with the capital letter E followed by the
numerical value volume percent denatured ethanol and ending with the word "ethanol."”
(Example: E85 Ethanol.)"

(2) Section 2.20.2. Documen-
tation for Dispenser Labeling
Purposes

Modify section 2.20.2. Documentation for Dispenser Labeling Purposes, to read: "At the
time of delivery of the fuel, the retailer shall be provided, on an invoice, bill of lading, ship-
ping paper, or other documentation a declaration of the predominant oxygenate or combina-
tion of oxygenates present in concentrations sufficient to yield an oxygen content of at least
1.5 mass percent in the fuel. Where mixtures of only ethers are present, the fuel supplier may
identify the predominant oxygenate in the fuel (i.e., the oxygenate contributing the largest
mass percent oxygen). In addition, any gasoline containing more than 0.15 mass percent oxy-
gen from methanol shall be identified as "with" or "containing" methanol. This documenta-
tion is only for dispenser labeling purposes; it is the responsibility of any potential blender to
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Modified Section:

Modification:

determine the total oxygen content of the engine fuel before blending. When ethanol and/or
methanol is blended at one percent or greater, by volume, in gasoline for use as motor vehicle
fuel, documentation must include the volumetric percentage of ethanol and/or methanol."

(3) Section 2.23. Animal Bed-
ding

Add a new subsection which reads: "2.23.2. Sawdust, Barkdust, Decorative Wood Particles,
and Similar Products. As used in this subsection, "unit" means a standard volume equal to
200 cubic feet. When advertised, offered for sale, or sold within Washington state, quantity
representations for sawdust, barkdust, decorative wood particles, and similar loose bulk
materials must be in cubic measures or units and fractions thereof."

(4) Section 2.31.2. Labeling of
Retail Dispensers

Add a new subsection which reads: "2.31.2.5. Labeling of Retail Dispensers Containing Not
More Than 5% Biodiesel. Each retail dispenser of biodiesel or biodiesel blend containing not
more than five percent biodiesel must be labeled "May contain up to 5% Biodiesel.""

Add a new subsection which reads: "2.31.2.6. Labeling of Retail Dispensers Containing
More Than 5% Biodiesel. Each retail dispenser of biodiesel or biodiesel blend containing
more than five percent biodiesel must be labeled with the capital letter B followed by the
numerical value representing the volume percentage of biodiesel fuel and ending with either
"biodiesel" or "biodiesel blend" (examples: B100 Biodiesel; B60 Biodiesel Blend)."

(5) Section 2.31.4. Exemption

Delete section 2.31.4.

The WSDA adopts the following modifications to the listed sections of the Uniform Engine Fuels and Automotive Lubri-
cants Regulation requirements published in NIST Handbook 130, identified in WAC 16-662-105 (3)(d):

Modified Section:

Modification:

(1) Section ((243-)) 2.1.2.
Gasoline-Ethanol Blends

Modify section ((23-3<)) 2.1.2. to read: "When gasoline is blended with 1 to 10 volume per-
cent ethanol, the ethanol shall meet the requirements of ASTM D4806 and either:

(a) The base gasoline used for blending with ethanol shall meet the requirements of
ASTM D4814; except that the base gasoline shall meet the minimum temperature for a
Vapor-Liquid Ratio of 20 for the applicable vapor lock protection class as follows:
(1) Class 1 shall be 60°C (140°F)
(2) Class 2 shall be 56°C (133°F)
(3) Class 3 shall be 51°C (124°F)
(4) Class 4 shall be 47°C (116°F)
(5) Class 5 shall be 41°C (105°F)
or
(b) The blend shall meet the requirements of ASTM D4814."
Add a new subsection to read: "((243-1)) 2.1.2.1. Maximum Vapor Pressure. The maxi-
mum vapor pressure of a gasoline-ethanol blend shall not exceed ASTM D4814 limits by
more than 1.0 psi for:
(a) Only 9 to 10 volume percent ethanol blends from June 1 through September 15.
(b) All blends of 1 to 10 volume percent ethanol from September 16 through May 31."

(2) Section 2.12. Motor Oil

Delete section 2.12.

(3) Section 2.13. Products for
Use in Lubricating Manual
Transmissions, Gears, or Axles

Delete section 2.13.

(4) Section 2.14. Products for
Use in Lubricating Automatic
Transmissions

Delete section 2.14.
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Modified Section:

Modification:

(5) Section 3.2.6. Method of
Retail Sale

Modify section 3.2.6. to read: "Type of Oxygenate must be Disclosed. All automotive gaso-
line or automotive gasoline-oxygenate blends kept, offered, or exposed for sale, or sold at
retail containing at least 1.5 mass percent oxygen shall be identified as "with" or "containing"
(or similar wording) the predominant oxygenate in the engine fuel. For example, the label
may read "contains ethanol." The oxygenate contributing the largest mass percent oxygen to
the blend shall be considered the predominant oxygenate. Where mixtures of only ethers are
present, the retailer may post the predominant oxygenate followed by the phrase "or other
ethers." In addition, gasoline-methanol blend fuels containing more than 0.15 mass percent
oxygen from methanol shall be identified as "with" or "containing" methanol. This informa-
tion shall be posted on the upper fifty percent of the dispenser front panel in a position clear
and conspicuous from the driver's position in a type at least 12.7 mm (1/2 in.) in height, 1.5
mm (1/16 in.) stroke (width of type). Methanol at one percent or greater, by volume, in gaso-
line for use as motor vehicle fuel must be labeled with the maximum percentage of methanol
contained in the motor vehicle fuel. Ethanol at no less than one percent and no more than ten
percent, by volume, must be labeled "Contains up to 10% Ethanol." Ethanol at greater than
ten percent by volume must be labeled with the capital letter E followed by the numerical
value volume percent denatured ethanol and ending with the word "ethanol" (example: E85
Ethanol)."

(6) Section 3.2.7. Documenta-
tion for Dispenser Labeling
Purposes

Modify section 3.2.7. to read: "The retailer shall be provided, at the time of delivery of the
fuel, on an invoice, bill of lading, shipping paper, or other documentation, a declaration of the
predominant oxygenate or combination of oxygenates present in concentrations sufficient to
yield an oxygen content of at least 1.5 mass percent in the fuel. Where mixtures of only ethers
are present, the fuel supplier may identify the predominant oxygenate in the fuel (i.e., the
oxygenate contributing the largest mass percent oxygen). In addition, any gasoline containing
more than 0.15 mass percent oxygen from methanol shall be identified as "with" or "contain-
ing" methanol. This documentation is only for dispenser labeling purposes; it is the responsi-
bility of any potential blender to determine the total oxygen content of the engine fuel before
blending. When ethanol and/or methanol is blended at one percent or greater, by volume, in
gasoline for use as motor vehicle fuel, documentation must include the volumetric percentage
of ethanol and/or methanol."

(7) Section 3.8.2. Labeling
Requirements

Add a new subsection which reads: "(c) Each retail dispenser of greater than ten percent fuel
ethanol by volume must be labeled with the capital letter E followed by the numerical value
volume percent denatured ethanol and ending with the word "ethanol" (example: E85 Etha-
nol)."

(8) Section 3.9.2. Retail Dis-
penser Labeling

Add a new subsection which reads: "(c) Each retail dispenser of fuel methanol shall be
labeled by the capital letter M followed by the numerical value maximum volume percent and
ending with the word "methanol." (Example: M85 Methanol.)"

(9) Section 3.13. Oil

Delete section 3.13.

(10) Section 3.14. Automatic
Transmission Fluid

Delete section 3.14.

(11) Section 3.15.2. Labeling
of Retail Dispensers

Add a new subsection which reads: "3.15.2.5. Labeling of Retail Dispensers Containing Not
More Than 5% Biodiesel. Each retail dispenser of biodiesel blend containing not more than
five percent biodiesel must be labeled "May contain up to 5% Biodiesel.""

Add a new subsection which reads: "3.15.2.6. Labeling of Retail Dispensers Containing
More Than 5% Biodiesel. Each retail dispenser of biodiesel or biodiesel blend containing
more than five percent biodiesel must be labeled with the capital letter B followed by the
numerical valu