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WSR 08-11-031
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed May 13,2008, 9:59 a.m., effective June 13, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposed changes are intended to describe
the changes in program eligibility and scope of care. These
rules:

. Add a definition for comprehensive family planning
preventive medicine visit and delayed pelvic protocol;

. Change text throughout from "over-the-counter (OTC)
birth control and supplies" to "over-the-counter (OTC)
birth control drugs and supplies";

. Clearly identify who is eligible for family planning
only and TAKE CHARGE;

. Add language under provider requirements in all sec-
tions (reproductive health, family planning only, and
TAKE CHARGE) about "referring the client to available
and affordable nonfamily planning primary care ser-
vices, as needed."

. Strike the language under the covered section for "ser-
vices for women" under reproductive health that said
"cervical, vaginal, and breast cancer screening exami-
nation once per year as medically necessary" and
expand the language to allow for an annual comprehen-
sive family planning preventive medicine visit and a
gynecological examination for any Medicaid client
who is seeking and needing family planning. The
department is also including the same language under
the family planning only sections and TAKE CHARGE.
Requirements for the comprehensive family planning
preventive medicine visit is also included;

. Strike the following language under the covered sec-
tion for services for men under reproductive health:
"Prostate cancer screening for men, who are fifty years
of age and older, once per year," and change it to read:
"Prostate cancer screening for men, once per year,
when medically necessary."

. Add screening and treatment for chlamydia and gonor-
rhea as part of the comprehensive family planning pre-
ventive medicine visit for women thirteen to twenty-
five years of age under the covered section for family
planning only and TAKE CHARGE;

. Update the definition for education, counseling and
risk reduction intervention (ECRR) in the TAKE
CHARGE section and remove the definition for intensive
follow-up services.

. Include federal requirements for TAKE CHARGE eligibil-
ity which states that an applicant must provide proof of
citizenship or qualified alien status and identity, must
need family planning services, and must not be cur-
rently covered through another medical assistance pro-
gram for family planning or have any health insurance
that covers family planning.

. Change language under TAKE CHARGE program pro-
vider requirements that the "provider must document
that each individual responsible for providing TAKE
CHARGE services is trained on all aspects of the TAKE
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CHARGE program." The word "document" replaces the
word "assure."

. Add "within seven working days of receipt" to the exist-
ing requirement for TAKE CHARGE providers to forward
the client's medical ID card to them;

. Include language in the TAKE CHARGE section about
"informing the client of their right to see any TAKE
CHARGE provider within the state."

. Incorporate into rule current policy that abortions and
other pregnancy-related services are not covered under
the TAKE CHARGE program.

. Change the language under the TAKE CHARGE - good
cause exemption section from TAKE CHARGE applicants
who are either adolescents or young adults, to "eigh-
teen years of age or younger" and change domestic vio-
lence victims to those "domestic violence victims who
depend on their spouse's insurance...."

. Identify when TAKE CHARGE providers are exempt from
billing third party [parties].

Citation of Existing Rules Affected by this Order:
Amending WAC 388-532-050, 388-532-100, 388-532-110,
388-532-120, 388-532-520, 388-532-530, 388-532-700, 388-
532-710, 388-532-720, 388-532-730, 388-532-740, 388-532-
750, 388-532-760, 388-532-780, and 388-532-790.

Statutory Authority for Adoption: RCW 74.08.090 and
74.09.800.

Adopted under notice filed as WSR 08-05-095 on Febru-
ary 15, 2008.

A final cost-benefit analysis is available by contacting
Maureen Considine, FP/TC Program Manager, P.O. Box
45530, Olympia, WA 98504-5530, phone (360) 725-1652,
fax (360) 586-9727, e-mail consicm@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 15, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 15.

Date Adopted: May 12, 2008.

Robin Arnold-Williams

Secretary

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-050 Reproductive health services—
Definitions. The following definitions and those found in
WAC 388-500-005, Medical definitions, apply to this chap-
ter.
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"Complication"—A condition occurring subsequent to
and directly arising from the family planning services
received under the rules of this chapter.

"Comprehensive family planning preventive medi-
cine visit"—For the purposes of this program, is a compre-

hensive, preventive, contraceptive visit which includes:

» An age and gender appropriate history and examination
offered to female Medicaid clients who are at-risk for unin-
tended pregnancies;

¢ Education and counseling for risk reduction (ECRR)

regarding the prevention of unintended pregnancy; and

» For family planning only and TAKE CHARGE clients,
routine gonorrhea and chlamydia testing for women thirteen
through twenty-five years of age only.

This preventive visit may be billed only once every
twelve months, per client, by a department-contracted TAKE
CHARGE provider and only for female clients needing contra-
ception.

"Contraception'"—Preventing pregnancy through the
use of contraceptives.

"Contraceptive"—A device, drug, product, method, or
surgical intervention used to prevent pregnancy.

"Delayed pelvic protocol'"—The practice of allowing a
woman to postpone a pelvic exam during a contraceptive
visit to facilitate initiation or continuation of a hormonal con-
traceptive method.

"Department"—The department of social and health
services.

"Department-approved family planning provider"—
A physician, advanced registered nurse practitioner (ARNP),
or clinic that has:

* Agreed to the requirements of WAC 388-532-110;
« Signed a core provider agreement with the department;

* Been assigned a unique family planning provider num-
ber by the department; and

* ((Signed-a-speecial-agreement-that-allows-the-provider))
Agreed to bill for family planning laboratory services pro-

vided to clients enrolled in a department-managed care plan
through an independent laboratory certified through the Clin-
ical Laboratory Improvements Act (CLIA).

"Family planning services'"—Medically safe and
effective medical care, educational services, and/or contra-
ceptives that enable individuals to plan and space the number
of children and avoid unintended pregnancies.

"Medical identification card"—The document the
department uses to identify a client's eligibility for a medical
program.

"Natural family planning"—(Also known as fertility
awareness method((5))) Means methods such as observing,
recording, and interpreting the natural signs and symptoms
associated with the menstrual cycle to identify the fertile days
of the menstrual cycle and avoid unintended pregnancies.

"Over-the-counter (OTC)"—See WAC 388-530-1050
for definition.

"Sexually transmitted disease infection (STD-I)"—
((¥s)) A disease or infection acquired as a result of sexual
contact.

Permanent

[2]

Washington State Register, Issue 08-12

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-100 Reproductive health services—
Client eligibility. (1) The department covers limited repro-
ductive health services for clients eligible for the following
((medical-assistanee-programs)):

(a) State children's health insurance program (SCHIP);

(b) Categorically needy program (CNP);

(¢) General assistance unemployable (GAU) program;

(d) Limited casualty program-medically needy program
(LCP-MNP); and

(e) Alcohol and Drug Abuse Treatment and Support Act
(ADATSA) services.

(2) Clients enrolled in a department managed care
((pten)) organization (MCO) may self-refer outside their
((pten)) MCO for family planning services (excluding steril-
izations for clients twenty-one years of age or older), abor-
tions, and STD-I services to any of the following:

(a) A department-approved family planning provider;

(b) A department-contracted local health department/
STD-I clinic; ((ex))

(c) A department-contracted provider for abortion ser-
vices; or

(d) A department-contracted pharmacy for:

(i) Over-the-counter contraceptive drugs and supplies,
including emergency contraception; and

(i1) Contraceptives and STD-I related prescriptions from
a department-approved family planning provider or depart-
ment-contracted local health department/STD-I clinic.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-110 Reproductive health services—
Provider requirements. To be ((reimbursed)) paid by the
department for reproductive health services provided to eligi-
ble clients, physicians, ARNPs, licensed midwives, and
department-approved family planning providers must:

(1) Meet the requirements in chapter 388-502 WAC,
Administration of medical programs—Provider rules;

(2) Provide only those services that are within the scope
of their licenses;

(3) Educate clients on Food and Drug Administration
(FDA)-approved prescription birth control methods and
over-the-counter (OTC) birth control drugs and supplies and
related medical services;

(4) Provide medical services related to FDA-approved
prescription birth control methods and OTC birth control
drugs and supplies upon request;

(5) Supply or prescribe FDA-approved prescription birth
control methods and OTC birth control drugs and supplies
upon request; ((and))

(6) Refer the client to an appropriate provider if unable
to meet the requirements of subsections (3), (4), and (5) of
this section; and

(7) Refer the client to available and affordable nonfamily

planning primary care services, as needed.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-120 Reproductive health—Covered
services. In addition to those services listed in WAC 388-
531-0100 ((Phystetan's)) Physician-related services, the
department covers the following reproductive health ser-
vices:

(1) Services for women;

department covers one of the following per client, per year as
medically necessary:

(i) A gynecological examination, billed by a provider

other than a TAKE CHARGE provider, which may include a

cervical and vaginal cancer screening examination when
medically necessary; or

(ii) One comprehensive family planning preventive med-
icine visit, billable by a TAKE CHARGE provider only. Under
a delayed pelvic protocol, the comprehensive family plan-
ning preventive medicine visit may be split into two visits,
per client, per year. The comprehensive family planning pre-
ventive medicine visit must be:

(A) Provided by one or more of the following TAKE
CHARGE trained providers:

(I) A physician or physician's assistant (PA):;

(II) An advanced registered nurse practitioner (ARNP);

or

(IIT) A registered nurse (RN), licensed practical nurse
(LPN), a trained and experienced health educator, medical
assistant, or certified nursing assistant when used for assist-
ing and augmenting the clinicians listed in (I) and (II) in sub-
section (1) of this section.

(B) Documented in the client's chart with detailed infor-
mation that allows for a well-informed follow-up visit.

(b) Food and Drug Administration (FDA) approved pre-
scription contraception methods as identified in chapter 388-
530 WAC, Pharmacy services.

(c) Over-the-counter (OTC) ((eentraceptives;)) family
planning drugs, devices, and drug-related supplies without a
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(2) Services for men;

(a) Office visits where the primary focus and diagnosis is
contraceptive management and/or there is a medical concern;

(b) Over-the-counter (OTC) contraceptives, drugs and
supplies (as described in chapter 388-530 WAC, ((Pharmaey
serviees)) Prescription Drugs (Outpatient)).

(c) Sterilization procedures that meet the requirements of
WAC 388-531-1550(1), if ((34s)):

(i) Requested by the client; and

(i1) Performed in an appropriate setting for the proce-
dure.

(d) Screening and treatment for sexually transmitted dis-
eases-infections (STD-I), including laboratory tests and pro-
cedures.

(e) Education and supplies for FDA-approved contracep-
tives, natural family planning and abstinence.

(f) Prostate cancer screenings for men ((whe—are—fifty
years-ofage-and-elder)), once per year, when medically nec-
essary.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-520 Family planning only program—
Provider requirements. To be reimbursed by the depart-
ment for services provided to clients eligible for the family
planning only program, physicians, ARNPs, and/or depart-
ment-approved family planning providers must:

(1) Meet the requirements in chapter 388-502 WAC,
Administration of medical programs—Provider rules;

(2) Provide only those services that are within the scope
of their licenses;

(3) Educate clients on Food and Drug Administration
(FDA)-approved prescription birth control methods and
over-the-counter (OTC) birth control drugs and supplies and
related medical services;

(4) Provide medical services related to FDA-approved
prescription birth control methods and ((ever-the-eounter))
OTC birth control drugs and supplies upon request;

prescription when the department determines it necessary for
client access and safety ((€))as described in chapter 388-530

WAC,((Pharmaeyserviees))) Prescription Drugs (Outpa-

(5) Supply or prescribe FDA-approved prescription birth
control methods and ((ever-the-eeunter)) OTC birth control
drugs and supplies upon request; ((ane))

tient).

(d) Sterilization procedures that meet the requirements
of WAC 388-531-1550, if ((itis)):

(1) Requested by the client; and

(ii) Performed in an appropriate setting for the proce-
dure.

(e) Screening and treatment for sexually transmitted dis-
eases-infections (STD-I), including laboratory tests and pro-
cedures.

(f) Education and supplies for FDA-approved contracep-
tives, natural family planning and abstinence.

(g) Mammograms for clients forty years of age and
older, once per year;

(h) Colposcopy and related medically necessary follow-
up services;

(1) Maternity-related services as described in chapter
388-533 WAC; and

(j) Abortion.

(6) Refer the client to an appropriate provider if unable
to meet the requirements of subsections (3), (4), and (5) of
this section; and

(7) Refer the client to available and affordable nonfamily
planning primary care services, as needed.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-530 Family planning only program—
Covered services. The department covers the following ser-
vices under the family planning only program:

(1) One of the following, per client, per year as medi-
cally necessary:

(a) One comprehensive family planning preventive med-

icine visit billable by a TAKE CHARGE provider only. Under a

delayed pelvic protocol, the comprehensive family planning
preventive medicine visit may be split into two visits, per cli-
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ent, per year. The comprehensive family planning preventive
medicine visit must be:

(I) Provided by one or more of the following TAKE
CHARGE trained providers:

(A) Physician or physician's assistant (PA):;

(B) An advanced registered nurse practitioner (ARNP);

or

(C) A registered nurse (RN), licensed practical nurse
(LPN), a trained and experienced health educator, medical
assistant, or certified nursing assistant when used for assist-
ing and augmenting the clinicians listed in subsection (A) and
(B) of this section.

(II) Documented in the client's chart with detailed infor-
mation that allows for a well-informed follow-up visit; or

(b) A gynecological examination ((that)), billed by a pro-
vider other than a TAKE CHARGE provider, which may include
a cervical and vaginal cancer screening examination, one per
year when it is:

((€a))) (1) Provided according to the current standard of
care; and

((f))) (i1) Conducted at the time of an office visit with a
primary focus and diagnosis of family planning.

(2) An office visit directly related to a family planning
problem, when medically necessary.

(3) Food and Drug Administration (FDA) approved pre-
scription contraception methods meeting the requirements of

chapter 388-530 WAC, ((Pharmaey-serviees)) Prescription
Drugs (Outpatient).

() (4) Over-the-counter (OTC) ((eentraceptive;))
family-planning drugs, devices, and drug-related supplies
without a prescription when the department determines it
necessary for client access and safety (as described in chapter
388-530 WAC, ((Pharmaey-serviees)) Prescription Drugs
(Outpatient)).

((4)) (5) Sterilization procedure that meets the require-
ments of WAC 388-531-1550, if it is:

(a) Requested by the client; and

(b) Performed in an appropriate setting for the proce-
dure.

((5))) (6) Screening and treatment for sexually transmit-
ted diseases-infections (STD-I), including laboratory test and
procedures only when the screening and treatment is:

(a) For chlamydia and gonorrhea as part of the compre-

hensive family planning preventive medicine visit for women
thirteen to twenty-five years of age: or

(b) Performed in conjunction with an office visit that has
a primary focus and diagnosis of family planning; and

((®))) (c) Medically necessary for the client to safely,
effectively, and successfully use, or to continue to use, her
chosen contraceptive method.

((6))) (1) Education and supplies for FDA-approved
contraceptives, natural family planning and abstinence.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-700 TAKE CHARGE program—Pur-
pose. TAKE CHARGE is a ((five-year)) family planning dem-
onstration and research program approved by the federal gov-
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the TAKE CHARGE program is to make family planning ser-
vices available to men and women with incomes at or below
two hundred percent of the federal poverty level ((%édeE

30;-2006)7)) See WAC 388-532-710 for a definition of TAKE
CHARGE.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-710 TAKE CHARGE program—Defini-
tions. The following definitions and those found in WAC
388-500-0005 medical definitions and WAC 388-532-050
apply to the ((medical-assistance-administration's-(MAA'S)))
department's TAKE CHARGE program.

"Ancillary services"—Those family planning services
provided to TAKE CHARGE clients by ((MA#A's)) department-
contracted providers who are not TAKE CHARGE providers.
These services include, but are not limited to, family plan-
ning pharmacy services, family planning laboratory services
and sterilization ((surgieal)) services.

"Application assistance"—The process a TAKE
CHARGE provider follows in helping a client to complete and
submit an application to ((MA#A)) the department for the
TAKE CHARGE program.

"Education, counseling and risk reduction interven-

tion" or "ECRR"—((A-stand-alene-department-designated
servicerspeetfieally-ntended-forehentsathigherrisk-ofeon-

histheremeotional;physieal-andfinaneial readinessforpreg-
naney-andforparenting)) Client-centered education and

counseling services designed to strengthen decision making

skills and support a client's safe, effective and successful use
of his or her chosen contraceptive method. For women,

ECRR is part of the annual preventive medicine visit. For

ernment under a Medicaid program waiver. The purpose of
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family planning services and whose partners are at moderate
to high risk of unintended pregnancy.

((" H H 1" 1" 1"

Hntensive .fﬂﬂa HpServieesTor HES Fhose
Et.flflimsmnl Esi] FEes Efifiﬁjf i S.Emil FAIKE EH“;:]SE f‘is?
contraceptive-methods—Department-seleeted-FAKE-CHARGE
previders-perfermIFS-as-part-of the researeh-component-of
the- FAKE-CHARGEprogram{see- WAC388-532-730-(Hh-))

"TAKE CHARGE"—The department's ((five-year)) dem-
onstration and research program approved by the federal gov-
ernment under a Medicaid program waiver to provide family
planning services.

"TAKE CHARGE provider"—A provider who is
approved by the department to participate in TAKE CHARGE
by:

(1) Being a department-approved family planning pro-
vider; and

(2) Having a supplemental TAKE CHARGE agreement to
provide TAKE CHARGE family planning services to eligible
clients under the terms of the federally approved Medicaid
waiver for the TAKE CHARGE program.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-720 TAKE CHARGE program—Eligi-
bility. (1) The TAKE CHARGE program is for men and women.
To be eligible for the TAKE CHARGE program, an applicant
must:

(a) Be a United States citizen, U.S. National, or "quali-
fied alien" as described in chapter 388-424 WAC and provide
proof of citizenship or qualified alien status, and identity;

(b) Be a resident of the state of Washington as described
in WAC 388-468-0005;

(c) Have income at or below two hundred percent of the
federal poverty level as described in WAC 388-478-0075;

(d) Need family planning services;

(e) Apply voluntarily for family planning services with a
TAKE CHARGE provider; and

((fey Needfamily planning servieesbut-have:

D Nefamilvplangi ] ] ] y
eal-assistanee-program;or
hundred-pereent-of the-applicant'schosenbirth-eentrel)) (f)
Not be currently covered through another medical assistance
program for family planning or have any health insurance
that covers family planning, except as provided in WAC 388-
530-790.

(2) A client who is ((earrently)) pregnant or sterilized is
not eligible for TAKE CHARGE.

(3) A client is authorized for TAKE CHARGE coverage for
one year from the date the department determines eligibility
or for the duration of the demonstration and research pro-
gram, whichever is shorter, as long as the criteria in subsec-
tion (1) and (2) of this section continue to be met. Upon reap-
plication for TAKE CHARGE by the client, the department may
renew the coverage for additional periods of up to one year
each, or for the duration of the demonstration and research
program, whichever is shorter.

[51]
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AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-730 TAKE CHARGE program—Pro-
vider requirements. (1) A TAKE CHARGE provider must:

(a) Be a department-approved family planning provider
as described in WAC 388-532-050;

(b) Sign the supplemental TAKE CHARGE agreement to
participate in the TAKE CHARGE demonstration and research
program according to the department's TAKE CHARGE pro-
gram guidelines;

(c) Participate in the department's specialized training
for the TAKE CHARGE demonstration and research program
prior to providing TAKE CHARGE services. Providers must
((assare)) document that each individual responsible for pro-
viding TAKE CHARGE services is trained on all aspects of the
TAKE CHARGE program;

(d) Comply with the required general department and
TAKE CHARGE provider policies, procedures, and administra-
tive practices as detailed in the department's billing instruc-
tions and provide referral information to clients regarding
available and affordable nonfamily planning primary care
services; ((and))

(e) If requested by the department, participate in the
research and evaluation component of the TAKE CHARGE

demonstration and research program. ((H-seleeted-by-the

O SAS, >

contraet:))

(f) Forward the client's medical identification card and-
TAKE CHARGE brochure to the client within seven working
days of receipt unless otherwise requested in writing by the
client;

(g) Inform the client of his or her right to seek services
from any TAKE CHARGE provider within the state; and

(h) Refer the client to available and affordable non-fam-
ily planning primary care services, as needed.

(2) Department providers (e.g., pharmacies, laboratories,
surgeons performing sterilization procedures) who are not
TAKE CHARGE providers may furnish family planning ancil-
lary TAKE CHARGE services, as defined in this chapter, to eli-
gible clients. The department reimburses for these services
under the rules and fee schedules applicable to the specific
services provided under the department's other programs.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-740 TAKE CHARGE program—Cov-
ered services for women. (((1)) The department covers the
following TAKE CHARGE services for ((men-and)) women:
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((€®)) (1) One session of application assistance per cli-
ent, per year;

() (2) Food and Drug Administration (FDA)
approved prescription and nonprescription contraceptives as
provided in chapter 388-530 WAC, Prescription Drugs (Out-
patient);

(((e))) (3) Over-the-counter (OTC) ((centraceptives;))
family planning drugs, devices, and drug-related supplies
without a prescription when the department determines it
necessary for client access and safety (as described in chapter

((388-538)) 388-530 WAC, ((Pharmaey-serviees)) Prescrip-
tion Drugs (Outpatient));

((fh)) (4) ((Gynecologicalexamination-thatmay-inelude

ECRR-

0)) One comprehensive family planning preventive
medicine visit billable by a TAKE CHARGE provider only.

Under a delayed pelvic protocol, the comprehensive family
planning preventive medicine visit may be split into two vis-

its, per client, per year. The comprehensive family planning
preventive medicine visit must be:

(a) Provided by one or more of the following TAKE
CHARGE trained providers:

(1) Physician or physician's assistant (PA):;

(i) An advanced registered nurse practitioner (ARNP);

or

Permanent
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(iii) A registered nurse (RN), licensed practical nurse
(LPN), a trained and experienced health educator, medical
assistant, or certified nursing assistant when used for assist-
ing and augmenting the above listed clinicians.

(b) Documented in the client's chart with detailed infor-
mation that allows for a well-informed follow-up visit.

(5) Sterilization procedure that meets the requirements
of WAC 388-531-1550, if the service is:

(i) Requested by the TAKE CHARGE client; and

(i1) Performed in an appropriate setting for the proce-
dure.

((62))) (6) Screening and treatment for sexually transmit-
ted diseases-infections (STD-I), including laboratory tests
and procedures, only when the screening and treatment is:

((®)) (a) For chlamydia and gonorrhea as part of the
comprehensive family planning preventive medicine visit for
women thirteen to twenty-five years of age; or

(b) Performed in conjunction with an office visit that has
a primary focus and diagnosis of family planning; and

((6D)) (c) Medically necessary for the client to safely,
effectively, and successfully use, or continue to use, his or
her chosen contraceptive method.

() (1) Education and supplies for FDA-approved
contraceptives, natural family planning and abstinence.

() The-departmenteoversintensive-follow-up-serviees
LES) £ el c ] :

researeh-siter))
(8) An office visit directly related to a family planning

problem, when medically necessary.

NEW SECTION

WAC 388-532-745 TAKE CHARGE program—Cov-
ered services for men. The department covers the following
TAKE CHARGE services for men:

(1) One session of application assistance per client, per
year;

(2) Over-the-counter (OTC) contraceptives, drugs, and
supplies (as described in chapter 388-530 WAC, Prescription
Drugs (Outpatient));

(3) Sterilization procedure that meets the requirements
of WAC 388-531-1550, if the service is:

(a) Requested by the TAKE CHARGE client; and

(b) Performed in an appropriate setting for the proce-
dure.

(4) Screening and treatment for sexually transmitted dis-
eases-infections (STD-I), including laboratory tests and pro-
cedures, only when the screening and treatment is related to,
and medically necessary for, a sterilization procedure.

(5) Education and supplies for FDA-approved contra-
ceptives, natural family planning and abstinence.

(6) One education and counseling session for risk reduc-
tion (ECRR) per client, every twelve months. ECRR must be:

(a) Provided by one or more of the following TAKE
CHARGE trained providers:

(i) Physician or physician's assistant (PA);
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(i) An advanced registered nurse practitioner (ARNP);
or

(iii) A registered nurse (RN), licensed practical nurse
(LPN), a trained and experienced health educator, medical
assistant, or certified nursing assistant when used for assist-
ing and augmenting the clinicians listed in subsection (i) and
(i1) of this section; and

(b) Documented in the client's chart with detailed infor-
mation that allows for a well-informed follow-up visit.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-750 TAKE CHARGE program—Non-
covered services. The department does not cover the follow-
ing medical services under the TAKE CHARGE program
((oless-theoseservieesare)):

(1) Abortions and other pregnancy-related services; and

(2) Any other medical services, unless those services are:

(a) Performed in relation to a primary focus and diagno-
sis of family planning; and

((&)) (b) Medically necessary for the client to safely,
effectively, and successfully use, or continue to use, his or
her chosen contraceptive method.

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-760 TAKE CHARGE program—Docu-
mentation requirements. In addition to the documentation
requirements in WAC 388-502-0020, TAKE CHARGE provid-
ers must keep the following records:

(1) TAKE CHARGE ((preapplieation—weorksheet)) applica-
tion form(s) ((and-apphicationts)));

(2) Signed supplemental TAKE CHARGE agreement to
participate in the TAKE CHARGE program;

(3) Documentation of the department's specialized TAKE
CHARGE training and/or in-house in-service TAKE CHARGE
training for each individual responsible for providing TAKE
CHARGE.

(4) Chart notes that reflect the primary focus and diagno-
sis of the visit was family planning;

(5) Contraceptive methods discussed with the client;

(6) Notes on any discussions of emergency contracep-
tion and needed prescription(s);

(7) The client's plan for the contraceptive method to be
used, or the reason for no contraceptive method and plan;

(8) Documentation of the education, counseling and risk
reduction (ECRR) service, if provided, ((including-all-of-the
required-components-as-definedin-WAC388-532-710)) with

sufficient detail that allows for follow-up;

(9) Documentation of referrals to or from other provid-
ers;

(10) A form signed by the client authorizing release of
information for referral purposes, as necessary; ((and))

(11) The client's written and signed consent requesting
that his or her medical identification card be sent to the TAKE
CHARGE provider's office to protect confidentiality:;

(12) A copy of the client's picture identification;

(13) A copy of the documentation used to establish

United States citizenship or legal permanent residency: and
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(14) If applicable, a copy of the completed DSHS steril-
ization consent form ((f))(DSHS 13-364 - available for
download at http://www.dshs.wa.gov/msa/forms/eforms.
html((}))) (see WAC 388-531-1550).

AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-780 TAKE CHARGE program—Reim-
bursement and payment limitations. (1) The department
limits reimbursement under the TAKE CHARGE program to
those services that:

(a) Have a primary focus and diagnosis of family plan-
ning as determined by a qualified licensed medical practitio-
ner; and

(b) Are medically necessary for the client to safely,
effectively, and successfully use, or continue to use, his or
her chosen contraceptive method.

(2) The department reimburses providers for covered
TAKE CHARGE services according to the department's pub-
lished TAKE CHARGE fee schedule.

(3) (((3)) The department limits reimbursement for
TAKE CHARGE ((intenstvefeHow-up-serviees(HES)to-these

tormivse] l b cites deseribed-in WAC 388532

tien)) research and evaluation activities to selected research
sites.

(4) Federally qualified health centers (FQHCs), rural
health centers (RHCs), and Indian health providers who
choose to become TAKE CHARGE providers must bill the
department for TAKE CHARGE services without regard to their
special rates and fee schedules. The department does not
reimburse FQHCs, RHCs or Indian health providers under
the encounter rate structure for TAKE CHARGE services.

(5) The department requires TAKE CHARGE providers to
meet the billing requirements of WAC 388-502-0150 (billing
time limits). In addition, all final billings and billing adjust-
ments related to the TAKE CHARGE program must be com-
pleted no later than ((Fane-30,2008-erno-later-than)) two
years after the demonstration and research program termi-
nates((;-whichever-eeeursfirst)). The department will not
accept new billings or billing adjustments that increase
expenditures for the TAKE CHARGE program after the cut-off
date ((in-this-subseetion)).

(6) The department does not cover inpatient services
under the TAKE CHARGE program. However, inpatient
charges may be incurred as a result of complications arising
directly from a covered TAKE CHARGE service. If this hap-
pens, providers of TAKE CHARGE related inpatient services
that are not otherwise covered by third parties or other medi-
cal assistance programs must submit to the department a
complete report of the circumstances and conditions that
caused the need for inpatient services for the department to
consider payment under WAC 388-501-0165.

(7) The department requires a provider under WAC 388-
501-0200 to seek timely reimbursement from a third party
when a client has available third party resources. The excep-
tions to this requirement are described under WAC 388-501-
0200 (2) and (3) and 388-532-790.
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AMENDATORY SECTION (Amending WSR 05-24-032,
filed 11/30/05, effective 12/31/05)

WAC 388-532-790 TAKE CHARGE program—Good
cause exemption from billing third party insurance. (1)
TAKE CHARGE applicants who are ((etther-adeleseents—eor
young-adults)) cighteen years of age or younger and ((whe))
depend on their parents' medical insurance, or individuals
who are domestic violence victims who depend on their
spouses or another's health insurance may request an exemp-
tion, due to "good cause." from the eligibility restrictions in
WAC 388-532-720 (1)(f) and from the use of available third
party family planning coverage ((daeto'goed-—eause")).
Under the TAKE CHARGE program, "good cause" means that
use of the third party coverage would violate his or her ((pri-
vaey)) confidentiality because the third party:

(a) Routinely or randomly sends verification of services
to the third party subscriber and that subscriber is other than
the applicant; and/or

(b) Requires the applicant to use a primary care provider
who is likely to report the applicant's request for family plan-
ning services to ((anetherparty)) the subscriber.

(2) If subsection (1)(a) or (1)(b) of this section applies,
the applicant is ((eenstdered)) eligible for TAKE CHARGE
without regard to the available third party family planning
coverage.
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Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 388-475 WAC incorporates language
published in chapter 388-511 WAC for SSI-related eligibility
requirements. The repeal of this WAC section is appropriate
because the language is duplicated in chapter 388-475 WAC.
The repeal of this WAC section provides the opportunity to
consolidate and improve the usability of rules concerning the
financial eligibility requirements for SSI within chapter 388-
475 WAC.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-511-1105; and amending WAC 388-
106-0225, 388-106-0310, 388-106-0410, 388-106-0510,
388-106-0705, 388-500-0005, 388-503-0510, 388-513-1363,
388-513-1364, 388-513-1365, 388-515-1540, 388-561-0100,
and 388-561-0300.

Statutory Authority for Adoption:
(2)(d) and 74.08.090.

Other Authority: Chapters 74.09, 74.04 RCW.

Adopted under notice filed as WSR 08-05-106 on Febru-
ary 19, 2008.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 13, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 13, Repealed 1.

Date Adopted: May 9, 2008.

Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-21-020,
filed 10/8/07, effective 11/8/07)

WAC 388-106-0225 How do I pay for MPC? (1) If
you live in your own home, you do not participate toward the
cost of your personal care services.

(2) If you live in a residential facility and are:

(a) An SSI beneficiary who receives only SSI income,
you only pay for board and room. You are allowed to keep a
personal needs allowance of forty dollars and twelve cents
per month;

(b) An SSI beneficiary who receives SSI and SSA bene-
fits, you only pay for board and room. You are allowed to
keep a personal needs allowance of forty dollars and twelve
cents. You keep an additional twenty dollar disregard from
non-SSI income;

(c) An SSI-related person under WAC ((388-5H-1105))
388-475-0050, you may be required to participate towards
the cost of your personal care services in addition to your
board and room if your financial eligibility is based on the
facility's state contracted rate described in WAC 388-513-
1305. You are allowed to keep a personal needs allowance of
forty dollars and twelve cents. You keep an additional twenty
dollar disregard from non-SSI income; or

(d) A GA-X client in a residential care facility, you are
allowed to keep a personal allowance of only thirty-eight dol-
lars and eighty-four cents per month. The remainder of your
grant must be paid to the facility.

(3) The department pays the residential care facility from
the first day of service through the:

(a) Last day of service when the Medicaid resident dies
in the facility; or

(b) Day of service before the day the Medicaid resident
is discharged.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0310 Am I eligible for COPES-funded
services? You are eligible for COPES-funded services if you
meet all of the following criteria. The department must assess
your needs in CARE and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC ((388-511-1165)) 388-475-0050; or
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(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1505, community options program entry sys-
tem (COPES).

(3) You:

(a) Are not eligible for Medicaid personal care services
(MPC); or

(b) Are eligible for MPC services, but the department
determines that the amount, duration, or scope of your needs
is beyond what MPC can provide.

(4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
level of care within thirty days unless COPES services are
provided) which is defined in WAC 388-106-0355(1).

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0410 Am I eligible for MNRW-funded
services? You are eligible for MNRW-funded services if you
choose to receive services in a residential facility and you
meet all of the following criteria. The department must assess
your needs, using CARE, and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC ((388-5H-1165)) 388-475-0050; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1540.

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES.

(4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
level of care within thirty days unless MNRW services are
provided) which is defined in WAC 388-106-0355(1).

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0510 Am I eligible for MNIW-funded
services? You are eligible for MNIW-funded services if you
choose to receive services in your own home and you meet all
of the following criteria. The department must assess your
needs in CARE and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC ((388-5H-1165)) 388-475-0050; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1505;

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES;

(4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
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level of care within thirty days unless MNIW services are
provided) which is defined in WAC 388-106-0355(1).

AMENDATORY SECTION (Amending WSR 06-05-022,
filed 2/6/06, effective 3/9/06)

WAC 388-106-0705 Am I eligible for PACE services?
To qualify for Medicaid-funded PACE services, you must
apply for an assessment by contacting your local home and
community services office. The department will assess and
determine whether you:

(1) Are age:

(a) Fifty-five or older, and blind or have a disability, as
defined in WAC ((388-5+H-1H105)) 388-475-0050, SSI-
related eligibility requirements; or

(b) Sixty-five or older.

(2) Need nursing facility level of care as defined in WAC
388-106-0355;

(3) Live within the designated service area of the PACE
provider;

(4) Meet financial eligibility requirements. This means
the department will assess your finances, determine if your
income and resources fall within the limits, and determine the
amount you may be required to contribute, if any, toward the
cost of your care as described in WAC 388-515-1505;

(5) Not be enrolled in any other Medicare or Medicaid
prepayment plan or optional benefit; and

(6) Agree to receive services exclusively through the
PACE provider and the PACE provider's network of con-
tracted providers.

AMENDATORY SECTION (Amending WSR 98-15-066,
filed 7/13/98, effective 7/30/98)

WAC 388-500-0005 Medical definitions. Unless
defined in this chapter or in other chapters of the Washington
Administrative Code, use definitions found in the Webster's
New World Dictionary. This section contains definitions of
words and phrases the department uses in rules for medical
programs. Definitions of words used for both medical and
financial programs are defined under WAC 388-22-030.

""Assignment of rights" means the client gives the state
the right to payment and support for medical care from a third
party.

"Base period" means the time period used in the limited
casualty program which corresponds with the months consid-
ered for eligibility.

"Beneficiary' means an eligible person who receives:

*A federal cash Title XVI benefit; and/or

*State supplement under Title XVI; or

*Benefits under Title XVIII of the Social Security Act.

"Benefit period'" means the time period used in deter-
mining whether Medicare can pay for covered Part A ser-
vices. A benefit period begins the first day a beneficiary is
furnished inpatient hospital or extended care services by a
qualified provider. The benefit period ends when the benefi-
ciary has not been an inpatient of a hospital or other facility
primarily providing skilled nursing or rehabilitation services
for sixty consecutive days. There is no limit to the number of
benefit periods a beneficiary may receive. Benefit period
also means a "spell of illness" for Medicare payments.
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"Cabulance" means a vehicle for hire designed and
used to transport a physically restricted person.

"Carrier" means:

*An organization contracting with the federal govern-
ment to process claims under Part B of Medicare; or

*A health insurance plan contracting with the depart-
ment.

"Categorical assistance unit (CAU)" means one or
more family members whose eligibility for medical care is
determined separately or together based on categorical relat-
edness.

"Categorically needy" means the status of a person
who is eligible for medical care under Title XIX of the Social
Security Act. See WAC 388-503-0310, chapter 388-517
WAC and WAC 388-523-2305.

"Children's health program" means a state-funded
medical program for children under age eighteen:

*Whose family income does not exceed one hundred
percent of the federal poverty level; and

*Who are not otherwise eligible under Title XIX of the
Social Security Act.

"Coinsurance-Medicare" means the portion of reim-
bursable hospital and medical expenses, after subtraction of
any deductible, which Medicare does not pay. Under Part A,
coinsurance is a per day dollar amount. Under Part B, coin-
surance is twenty percent of reasonable charges.

"Community services office (CSO)" means an office
of the department which administers social and health ser-
vices at the community level.

"Couple" means, for the purposes of an SSI-related cli-
ent, an SSI-related client living with a person of the opposite
sex and both presenting themselves to the community as hus-
band and wife. The department shall consider the income
and resources of such couple as if the couple were married
except when determining institutional eligibility.

"Deductible-Medicare" means an initial specified
amount that is the responsibility of the client.

*"Part A of Medicare-inpatient hospital deductible"
means an initial amount of the medical care cost in each ben-
efit period which Medicare does not pay.

*"Part B of Medicare-physician deductible'" means
an initial amount of Medicare Part B covered expenses in
each calendar year which Medicare does not pay.

"Delayed certification" means department approval of
a person's eligibility for medicaid made after the established
application processing time limits.

"Department' means the state department of social and
health services.

"Early and periodic screening, diagnosis and treat-
ment (EPSDT)" also known as the "healthy kids" program,
means a program providing early and periodic screening,
diagnosis and treatment to persons under twenty-one years of
age who are eligible for Medicaid or the children's health pro-
gram.

"Electronic fund transfers (EFT)'" means automatic
bank deposits to a client's or provider's account.

"Emergency medical condition" means the sudden
onset of a medical condition (including labor and delivery)
manifesting itself by acute symptoms of sufficient severity
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(including severe pain) such that the absence of immediate
medical attention could reasonably be expected to result in:

*Placing the patient's health in serious jeopardy;

*Serious impairment to bodily functions; or

*Serious dysfunction of any bodily organ or part.

"Emergency medical expense requirement' means a
specified amount of expenses for ambulance, emergency
room or hospital services, including physician services in a
hospital, incurred for an emergency medical condition that a
client must incur prior to certification for the medically indi-
gent program.

"Essential spouse' see "'spouse."

"Extended care patient" means a recently hospitalized
Medicare patient needing relatively short-term skilled nurs-
ing and rehabilitative care in a skilled nursing facility.

"Garnishment" means withholding an amount from
earned or unearned income to satisfy a debt or legal obliga-
tion.

"Grandfathered client" means:

*A noninstitutionalized person who meets all current
requirements for Medicaid eligibility except the criteria for
blindness or disability; and

*Was eligible for Medicaid in December 1973 as blind
or disabled whether or not the person was receiving cash
assistance in December 1973; and

*Continues to meet the criteria for blindness or disability
and other conditions of eligibility used under the Medicaid
plan in December 1973; and

*An institutionalized person who was eligible for Med-
icaid in December 1973 or any part of that month, as an inpa-
tient of a medical institution or resident of an intermediate
care facility that was participating in the Medicaid program
and for each consecutive month after December 1973 who:

*Continues to meet the requirements for Medicaid eligi-
bility that were in effect under the state's plan in December
1973 for institutionalized persons; and

*Remains institutionalized.

""Health maintenance organization (HMQ)'" means an
entity licensed by the office of the insurance commissioner to
provide comprehensive medical services directly to an eligi-
ble enrolled client in exchange for a premium paid by the
department on a prepaid capitation risk basis.

"Healthy kids," see "EPSDT."

"Home health agency" means an agency or organiza-
tion certified under Medicare to provide comprehensive
health care on a part-time or intermittent basis to a patient in
the patient's place of residence.

"Hospital" means an institution licensed as a hospital
by the department of health.

"Income for an SSI-related client," means the receipt
by an individual of any property or service which the client
can apply either directly, by sale, or conversion to meet the
client's basic needs for food, clothing, and shelter.

*"Earned income" means gross wages for services ren-
dered and/or net earnings from self-employment.

*"Unearned income" means all other income.

"Institution" means an establishment which furnishes
food, shelter, medically-related services, and medical care to
four or more persons unrelated to the proprietor. This
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includes medical facilities, nursing facilities, and institutions
for the mentally retarded.

*"Institution-public" means an institution, including a
correctional institution that is the responsibility of a govern-
mental unit or over which a governmental unit exercises
administrative control.

*"Institution for mental diseases' means an institution
primarily engaged in providing diagnosis, treatment, or care
of persons with mental diseases including medical attention,
nursing care, and related services.

*"Institution for the mentally retarded or a person
with related conditions'" means an institution that:

*Is primarily for the diagnosis, treatment or rehabilita-
tion of the mentally retarded or a person with related condi-
tions; and

*Provides, in a protected residential setting, on-going
care, twenty-four hour supervision, evaluation, and planning
to help each person function at the greatest ability.

*"Institution for tuberculosis" means an institution for
the diagnosis, treatment, and care of a person with tuberculo-
sis.

*"Medical institution' means an institution:

*Organized to provide medical care, including nursing
and convalescent care;

*With the necessary professional personnel, equipment
and facilities to manage the health needs of the patient on a
continuing basis in accordance with acceptable standards;

* Authorized under state law to provide medical care; and

*Staffed by professional personnel. Services include
adequate physician and nursing care.

"Intermediary" means an organization having an
agreement with the federal government to process Medicare
claims under Part A.

"Legal dependent' means a person for whom another
person is required by law to provide support.

"Limited casualty program (LCP)" means a medical
care program for medically needy, as defined under WAC
388-503-0320 and for medically indigent, as defined under
WAC 388-503-0370.

"Medicaid" means the federal aid Title XIX program
under which medical care is provided to persons eligible for:

*Categorically needy program as defined in WAC 388-
503-0310 ((and-388-5H-105)); or

*Medically needy program as defined in WAC 388-503-
0320.

"Medical assistance." See "Medicaid."

"Medical assistance administration (MAA)" means
the unit within the department of social and health services
authorized to administer the Title XIX Medicaid and the
state-funded medical care programs.

"Medical assistance unit (MAU)" means one or more
family members whose eligibility for medical care is deter-
mined separately or together based on financial responsibil-
ity.

"Medical care services" means the limited scope of
care financed by state funds and provided to general assis-
tance (GAU) and ADATSA clients.

"Medical consultant” means a physician employed by
the department.

"Medical facility" see "Institution.”
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"Medically indigent (MI)" means a state-funded medi-
cal program for a person who has an emergency medical con-
dition requiring hospital-based services.

"Medically necessary" is a term for describing
requested service which is reasonably calculated to prevent,
diagnose, correct, cure, alleviate or prevent worsening of
conditions in the client that endanger life, or cause suffering
or pain, or result in an illness or infirmity, or threaten to cause
or aggravate a handicap, or cause physical deformity or mal-
function. There is no other equally effective, more conserva-
tive or substantially less costly course of treatment available
or suitable for the client requesting the service. For the pur-
pose of this section, "course of treatment" may include mere
observation or, where appropriate, no treatment at all.

"Medically needy (MN)" is the status of a person who
is eligible for a federally matched medical program under
Title XIX of the Social Security Act, who, but for income
above the categorically needy level, would be eligible as cat-
egorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"Medicare" means the federal government health insur-
ance program for certain aged or disabled clients under Titles
IT and XVIII of the Social Security Act. Medicare has two
parts:

*"Part A" covers the Medicare inpatient hospital, post-
hospital skilled nursing facility care, home health services,
and hospice care.

*"Part B" is the supplementary medical insurance ben-
efit (SMIB) covering the Medicare doctor's services, outpa-
tient hospital care, outpatient physical therapy and speech
pathology services, home health care, and other health ser-
vices and supplies not covered under Part A of Medicare.

"Medicare assignment" means the method by which
the provider receives payment for services under Part B of
Medicare.

"Month of application" means the calendar month a
person files the application for medical care. When the appli-
cation is for the medically needy program, at the person's
request and if the application is filed in the last ten days of
that month, the month of application may be the following
month.

"Nursing facility" means any institution or facility the
department [of health] licenses as a nursing facility, or a nurs-
ing facility unit of a licensed hospital, that the:

*Department certifies; and

*Facility and the department agree the facility may pro-
vide skilled nursing facility care.

"Outpatient" means a nonhospitalized patient receiv-
ing care in a hospital outpatient or hospital emergency
department, or away from a hospital such as in a physician's
office, the patient's own home, or a nursing facility.

"Patient transportation' means client transportation to
and from covered medical services under the federal Medic-
aid and state medical care programs.

"Physician" means a doctor of medicine, osteopathy, or
podiatry who is legally authorized to perform the functions of
the profession by the state in which the services are per-
formed.

"Professional activity study (PAS)" means a compila-
tion of inpatient hospital data, conducted by the commission
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of professional and hospital activities, to determine the aver-
age length of hospital stay for patients.

"Professional review organization for Washington
(PRO-W)" means the state level organization responsible for
determining whether health care activities:

* Are medically necessary;

*Meet professionally acceptable standards of health
care; and

*Are appropriately provided in an outpatient or institu-
tional setting for beneficiaries of Medicare and clients of
Medicaid and maternal and child health.

"Prosthetic devices" means replacement, corrective, or
supportive devices prescribed by a physician or other
licensed practitioner of the healing arts within the scope of
his or her practice as defined by state law to:

* Artificially replace a missing portion of the body;

*Prevent or correct physical deformity or malfunction;
or

*Support a weak or deformed portion of the body.

"Provider" or "provider of service' means an institu-
tion, agency, or person:

*Who has a signed agreement with the department to
furnish medical care, goods, and/or services to clients; and

*Is eligible to receive payment from the department.

"Resources for an SSI-related client," means cash or
other liquid assets or any real or personal property that an
individual or spouse, if any, owns and could convert to cash
to be used for support or maintenance.

*If an individual can reduce a liquid asset to cash, it is a
resource.

*If an individual cannot reduce an asset to cash, it is not
considered an available resource.

*Liquid means properties that are in cash or are financial
instruments which are convertible to cash such as, but not
limited to, cash, savings, checking accounts, stocks, mutual
fund shares, mortgage, or a promissory note.

*Nonliquid means all other property both real and per-
sonal evaluated at the price the item can reasonably be
expected to sell for on the open market.

"Retroactive period' means the three calendar months
before the month of application.

"Spell of illness" see "benefit period."

"Spenddown" means the process by which a person
uses incurred medical expenses to offset income and/or
resources to meet the financial standards established by the
department.

"Spouse" means:

*"Community spouse" means a person living in the
community and married to an institutionalized person or to a
person receiving services from a home and community-based
waivered program as described under chapter 388-515 WAC.

*"Eligible spouse" means an aged, blind or disabled
husband or wife of an SSI-eligible person, with whom such a
person lives.

*"Essential spouse’ means, a husband or wife whose
needs were taken into account in determining old age assis-
tance (OAA), aid to the blind (AB), or disability assistance
(DA) client for December 1973, who continues to live in the
home and to be the spouse of such client.
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*"Ineligible spouse" means the husband or wife of an
SSI-eligible person, who lives with the SSI-eligible person
and who has not applied or is not eligible to receive SSI.

*"Institutionalized spouse" means a married person in
an institution or receiving services from a home or commu-
nity-based waivered program.

*"Nonapplying spouse" means an SSI-eligible person's
husband or wife, who has not applied for assistance.

"SSI-related" means an aged, blind or disabled person
not receiving an SSI cash grant.

"Supplemental security income (SSI) program, Title
XVI" means the federal grant program for aged, blind, and
disabled established by section 301 of the Social Security
amendments of 1972, and subsequent amendments, and
administered by the Social Security Administration (SSA).

"Supplementary payment (SSP)" means the state
money payment to persons receiving benefits under Title
XVI, or who would, but for the person's income, be eligible
for such benefits, as assistance based on need in supplemen-
tation of SSI benefits. This payment includes:

*"Mandatory state supplement" means the state
money payment to a person who, for December 1973, was a
client receiving cash assistance under the department's
former programs of old age assistance, aid to the blind and
disability assistance; and

*"Optional state supplement" means the elective state
money payment to a person eligible for SSI benefits or who,
except for the level of the person's income, would be eligible
for SSI benefits.

"Third party' means any entity that is or may be liable
to pay all or part of the medical cost of care of a medical pro-
gram client.

"Title XIX" is the portion of the federal Social Security
Act that authorizes grants to states for medical assistance pro-
grams. Title XIX is also called Medicaid.

"Transfer'" means any act or omission to act when title
to or any interest in property is assigned, set over, or other-
wise vested or allowed to vest in another person; including
delivery of personal property, bills of sale, deeds, mortgages,
pledges, or any other instrument conveying or relinquishing
an interest in property. Transfer of title to a resource occurs
by:

*An intentional act or transfer; or

*Failure to act to preserve title to the resource.

"Value-fair market for an SSI-related person" means
the current value of a resource at the price for which the
resource can reasonably be expected to sell on the open mar-
ket.

"Value of compensation received" means, for SSI-
related medical eligibility, the gross amount paid or agreed to
be paid by the purchaser of a resource.

"Value-uncompensated' means, for SSI-related medi-
cal eligibility, the fair market value of a resource, minus the
amount of compensation received in exchange for the
resource.

Reviser's note: The brackets and enclosed material in the text of the

above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 05-07-097,
filed 3/17/05, effective 4/17/05)

WAC 388-503-0510 How a client is determined
"related to" a categorical program. (1) A person is related
to the Supplemental Security Income (SSI) program if they
are:

(a) Aged, blind, or disabled as defined in ((WAEC38S-

S5H-H05(-er)) chapter 388-475 WAC; or
(b) Considered as eligible for SSI under ((WAEC388-

5H-H05(5)-er)) chapter 388-475 WAC; or

(c) Children meeting the requirements of WAC 388-505-
0210(5).

(2) A person or family is considered to be related to the
temporary assistance for needy families (TANF) program if
they:

(a) Meet the program requirements for the TANF cash
assistance programs or the requirements of WAC 388-505-
0220; or

(b) Would meet such requirements except that the assis-
tance unit's countable income exceeds the TANF program
standards in WAC 388-478-0065.

(3) Persons related to SSI or to TANF are eligible for cat-
egorically needy (CN) or medically needy (MN) medical
coverage if they meet the other eligibility criteria for these
medical programs. See chapters 388-475, 388-505 and 388-
519 WAC for these eligibility criteria.

(4) Persons related to SSI or to TANF and who receive
the related CN medical coverage have redetermination rights
as described in WAC 388-503-0505(6).

AMENDATORY SECTION (Amending WSR 07-17-152,
filed 8/21/07, effective 10/1/07)

WAC 388-513-1363 Evaluating the transfer of assets
on or after May 1, 2006 for persons applying for or receiv-
ing long-term care (LTC) services. This section describes
how the department evaluates asset transfers made on or after
May 1, 2006 and their affect on LTC services. This applies to
transfers by the client, spouse, a guardian or through an attor-
ney in fact. Clients subject to asset transfer penalty periods
are not eligible for LTC services. LTC services for the pur-
pose of this rule include nursing facility services, services
offered in any medical institution equivalent to nursing facil-
ity services, and home and community-based services fur-
nished under a waiver program. Program of all-inclusive care
of the elderly (PACE) and hospice services are not subject to
transfer of asset rules. The department must consider whether
a transfer made within a specified time before the month of
application, or while the client is receiving LTC services,
requires a penalty period.

* Refer to WAC 388-513-1364 for rules used to evaluate
asset transfers made on or after April 1, 2003 and before May
1, 2006.

* Refer to WAC 388-513-1365 for rules used to evaluate
asset transfer made prior to April 1, 2003.

(1) When evaluating the effect of the transfer of asset
made on or after May 1, 2006 on the client's eligibility for
LTC services the department counts sixty months before the
month of application to establish what is referred to as the
"look-back" period.
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(2) The department does not apply a penalty period to
transfers meeting the following conditions:

(a) The total of all gifts or donations transferred do not
exceed the average daily private nursing facility rate in any
month;

(b) The transfer is an excluded resource described in
WAC 388-513-1350 with the exception of the client's home,
unless the transfer of the home meets the conditions
described in subsection (2)(d);

(¢) The asset is transferred for less than fair market value
(FMV), if the client can provide evidence to the department
of one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation. To establish such an intent, the depart-
ment must be provided with written evidence of attempts to
dispose of the asset for fair market value as well as evidence
to support the value (if any) of the disposed asset.

(i1) The transfer is not made to qualify for LTC services,
continue to qualify, or avoid Estate Recovery. Convincing
evidence must be presented regarding the specific purpose of
the transfer.

(iii) All assets transferred for less than fair market value
have been returned to the client.

(iv) The denial of eligibility would result in an undue
hardship as described in WAC 388-513-1367.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(i) Child, who:

(A) Meets the disability criteria described in WAC 388-
475-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and
provided care that enabled the individual to remain in the
home; or

(ii1) Brother or sister, who has:

(A) Equity in the home, and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC 388-475-0050 (1)(b) or (¢);

(f) The transfer meets the conditions described in subsec-
tion (3), and the asset is transferred:

(1) To another person for the sole benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(ii1) To trust established for the sole benefit of the indi-
vidual's child who meets the disability criteria described in
WAC 388-475-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC ((388-5H-1105)) 388-475-
0050 (1)(b) or (c); or

(3) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (1)(f), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable;
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(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
based on the life expectancy of that individual or the term of
the trust, whichever is less; and

(d) The requirements in subsection (2)(c) of this section
do not apply to trusts described in WAC 388-561-0100 (6)(a)
and (b) and (7)(a) and (b).

(4) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of long-term care service if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;

(b) The client has a documented need for the care ser-
vices provided by the family member;

(¢) The care services provided by the family member are
allowed under the medicaid state plan or the department's
waiver services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.

(5) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (4) as
the transfer of an asset without adequate consideration.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the individ-
ual is not eligible for LTC services.

(7) If a client or the client's spouse transfers an asset on
or after May 1, 2006, the department must establish a penalty
period by adding together the total uncompensated value of
all transfers made on or after May 1, 2006. The penalty
period:

(a) For a LTC services applicant, begins on the date the
client would be otherwise eligible for LTC services based on
an approved application for LTC services or the first day after
any previous penalty period has ended; or

(b) For a LTC services recipient, begins the first of the
month following ten-day advance notice of the penalty
period, but no later than the first day of the month that fol-
lows three full calendar months from the date of the report or
discovery of the transfer; or the first day after any previous
penalty period has ended; and

(c) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application or the date of transfer, which-
ever is later.

Permanent

Washington State Register, Issue 08-12

(8) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC 388-513-1350 does not
affect the client's eligibility;

(b) That remain after an acquisition described in subsec-
tion (8)(a) becomes an available resource as of the first day of
the following month.

(9) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 (6) through (8).

(10) If the transfer of an asset for which adequate com-
pensation is not received is made to a person other than the
client's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in subsection (10)(a) is
divided by the statewide average daily private cost for nurs-
ing facilities at the time of application; and

(c) A penalty period equal to the number of whole days
found by following subsections (7)(a), (b), and (c).

(11) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless both spouses are receiving LTC services. When both
spouses are receiving LTC services;

(a) We divide the penalty between the two spouses.

(b) If one spouse is no longer subject to a penalty (e.g.
the spouse is no longer receiving institutional services or is
deceased) any remaining penalty that applies to both spouses
must be served by the remaining spouse.

(12) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

(13) Additional statutes which apply to transfer of asset
penalties, real property transfer for inadequate consideration,
disposal of realty penalties, and transfers to qualify for assis-
tance can be found at:

(a) RCW 74.08.331 Unlawful practices—Obtaining
assistance—Disposal of realty;

(b) RCW 74.08.338 Real property transfers for inade-
quate consideration;

(c) RCW 74.08.335 Transfers of property to qualify for
assistance; and

(d) RCW 74.39A.160 Transfer of assets—Penalties.

AMENDATORY SECTION (Amending WSR 03-20-059,
filed 9/26/03, effective 10/27/03)

WAC 388-513-1364 Evaluating the transfer of an
asset made on or after April 1, 2003 for long-term care
(LTC) services. This section describes how the department
evaluates the transfer of an asset made on or after April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
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requires a penalty period in which the client is not eligible for
these services. Refer to WAC 388-513-1365 for rules used to
evaluate the transfer of an asset made before April 1, 2003.
Refer to WAC 388-513-1363 for rules used to evaluate the
transfer of an asset made on or after May 1, 2006.

(1) The department does not apply a penalty period to the
following transfers by the client, if they meet the conditions
described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC ((388-513-1360)) 388-513-1350 with the exception of
the client's home, unless the transfer of the client's home
meets the conditions described in subsection (1)(d);

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
of one of the following:

(1) An intent to transfer the asset at FMV or other ade-
quate compensation;

(i1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC
((388-5H-H05-(Hb)yerte))) 388-475-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and
provided care that enabled the client to remain in the home;
or

(iii) Brother or sister, who has:

(A) Equity in the home; and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset, if the transfer meets the con-
ditions described in subsection (4), and the asset is trans-
ferred:

(i) To another person for the sole benefit of the spouse;

(i) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To trust established for the sole benefit of the client's
child who meets the disability criteria described in WAC
((388-5H-HO5Db)erte))) 388-475-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC ((388-5H-H05-(DHb)-er(e)))
388-475-0050 (1)(b) or (c); or

(f) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC ((388-5H-1105-(Hb)erfe))) 388-475-
0050 (1)(b) or (c).

(2) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of institutional status, if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;
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(b) The client has a documented need for the care ser-
vices provided by the family member;

(c) The care services provided by the family member are
allowed under the Medicaid state plan or the department's
waivered services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.

(3) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (2) as
the transfer of an asset without adequate consideration.

(4) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (1)(e), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable;

(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
based on the life expectancy of that individual or the term or
the trust, whichever is less; and

(d) The requirements in subsection (4)(c) of this section
do not apply to trusts described in WAC 388-561-0100 (6)(a)
and (b).

(5) If a client or the client's spouse transfers an asset
within the look-back period described in WAC 388-513-1365
without receiving adequate compensation, the result is a pen-
alty period in which the client is not eligible for LTC ser-
vices. If a client or the client's spouse transfers an asset on or
after April 1, 2003, the department must establish a penalty
period as follows:

(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that begin on the lat-
ter of:

(1) The first day of the month in which the transfer is
made; or

(ii) The first day after any previous penalty period has
ended and end on the last day of the whole number of days as
described in subsection (5)(a)(ii).
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(6) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC ((388-543-1360)) 388-
513-1350 does not affect the client's eligibility;

(b) That remain after an acquisition described in subsec-
tion (6)(a) becomes an available resource as of the first day of
the following month.

(7) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 (6) through (8).

(8) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in subsection (8)(a) is divided
by the statewide average daily private cost for nursing facili-
ties at the time of application; and

(c) A penalty period equal to the number of whole days
found by following subsections (5)(a) and (b) and (8)(a) and
(b) is applied that begins on the latter of:

(i) The first day of the month in which the client transfers
the income; or

(i1) The first day of the month after any previous penalty
period has ended.

(9) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(10) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

AMENDATORY SECTION (Amending WSR 03-14-038,
filed 6/23/03, effective 8/1/03)

WAC 388-513-1365 Evaluating the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003 for long-term care (LTC) services. This section
describes how the department evaluates the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC 388-513-1366 for rules used to
evaluate the transfer of an asset made before March 1, 1997.
Refer to WAC 388-513-1364 for rules used to evaluate the
transfer of an asset made on or after March 31, 2003. Refer
to WAC 388-513-1363 for rules used to evaluate the transfer
of an asset made on or after May 1, 2006.
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(1) The department disregards the following transfers by
the client, if they meet the conditions described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC ((388-513-1360)) 388-513-1350 with the exception of
the client's home, unless the transfer meets the conditions
described in subsection (1)(d);

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
that satisfies one of the following:

(1) An intent to transfer the asset at FMV or other ade-
quate compensation;

(1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC
((388-5H-HO5-(BHb)erte))) 388-475-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(iii) A son or daughter, who:

(A) Lived in the home for at least two years immediately
before the client's current period of institutional status; and

(B) Provided care that enabled the client to remain in the
home; or

(iv) A brother or sister, who has:

(A) Equity in the home, and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset other than the home, if the
transfer meets the conditions described in subsection (4), and
the asset is transferred:

(1) To the client's spouse or to another person for the sole
benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To the client's child who meets the disability criteria
described in WAC ((388-5H-1HH05-Db)-er(e))) 388-475-
0050 (1)(b) or (c) or to a trust established for the sole benefit
of this child; or

(iv) To a trust established for the sole benefit of a person
who is sixty-fours years old or younger and meets the disabil-
ity criteria described in WAC ((388-5H-H05-BHb)erfe)))
388-475-0050 (1)(b) or (c).

(f) The transfer of an asset to a member of the client's
family in exchange for care the family member provided the
client before the current period of institutional status, if a
written agreement that describes the terms of the exchange:

(1) Was established at the time the care began;

(i1) Defines a reasonable FMV for the care provided that
reflects a time frame based on the actuarial life expectancy of
the client who transfers the asset; and

(iii) States that the transferred asset is considered pay-
ment for the care provided.

(2) When the fair market value of the care described in
subsection (1)(f) is less than the value of the transferred asset,
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the department considers the difference the transfer of an
asset without adequate consideration.

(3) The department considers the transfer of an asset in
exchange for care given by a family member without a writ-
ten agreement as described under subsection (1)(f) as the
transfer of an asset without adequate consideration.

(4) The transfer of an asset or the establishment of a trust
is considered to be for the sole benefit of a person described
in subsection (1)(e), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable; and

(b) Provides for spending all funds involved for the ben-
efit of the person for whom the transfer is made within a time
frame based on the actuarial life expectancy of that person.

(5) When evaluating the effect of the transfer of an asset
on a client's eligibility for LTC services received on or after
October 1, 1993, the department counts the number of
months before the month of application to establish what is
referred to as the "look-back" period. The following number
of months apply as described:

(a) Thirty-six months, if all or part of the assets were
transferred on or after August 11, 1993; and

(b) Sixty months, if all or part of the assets were trans-
ferred into a trust as described in WAC 388-561-0100.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the client is
not eligible for LTC services. If a client or the client's spouse
transfers an asset on or after March 1, 1997 and before April
1, 2003, the department must establish a penalty period as
follows:

(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i1) Ends on the last day of the number of whole months
found by dividing the total uncompensated value of the assets
by the statewide average monthly private cost for nursing
facilities at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that:

(1) Begin on the latter of:

(A) The first day of the month in which the transfer is
made; or

(B) The first day after any previous penalty period has
ended; and

(1) End on the last day of the whole number of months as
described in subsection (6)(a)(ii).

(7) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC ((388-513-1360)) 388-
513-1350 does not affect the client's eligibility;

(b) That remains after an acquisition described in subsec-
tion (7)(a) becomes an available resource as of the first day of
the following month.

(8) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
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by a transferred resource, the department must apply rules
described in WAC 388-513-1330 (6) through (8).

(9) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream not
generated by a transferred resource, the length of the penalty
period is determined and applied in the following way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in (9)(a) is divided by the
statewide average monthly private cost for nursing facilities
at the time of application; and

(c) A penalty period equal to the number of whole
months found by following subsections (9)(a) and (b) is
applied that begins on the latter of:

(1) The first day of the month in which the client transfers
the income; or

(i1) The first day of the month after any previous penalty
period has ended.

(10) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(11) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-515-1540 Medically needy residential
waiver (MNRW) effective March 17, 2003. This section
describes the financial eligibility requirements for waiver ser-
vices under the medically needy residential waiver (MNRW)
and the rules used to determine a client's responsibility in the
total cost of care.

(1) To be eligible for MNRW, a client must meet the fol-
lowing conditions:

(a) Does not meet financial eligibility for Medicaid per-
sonal care or the COPES program;

(b) Is eighteen years of age or older;

(c) Meets the SSI related criteria described in WAC
((388-5H-1H085(1H)) 388-475-0050;

(d) Requires the level of care provided in a nursing facil-
ity as described in WAC 388-106-0355;

(e) In the absence of waiver services described in WAC
388-106-0400, would continue to reside in a medical facility
as defined in WAC 388-513-1301, or will likely be placed in
one within the next thirty days;

(f) Has attained institutional status as described in WAC
388-513-1320;

(g) Has been determined to be in need of waiver services
as described in WAC 388-106-0410;

(h) Lives in one of the following department-contracted
residential facilities:
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(i) Licensed adult family home (AFH);

(i1) Assisted living (AL) facility; or

(iii) Enhanced adult residential care (EARC) facility.

(1) Is not subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
388-513-1364, 388-513-1365 and 388-513-1366; and

(j) Meets the resource and income requirements
described in subsections (2) through (6).

(2) The department determines a client's nonexcluded
resources under MNRW as described in WAC 388-513-1350
(B threugh-(Dla)yand WAC388-513-1360));

(3) Nonexcluded resources, after disregarding excess
resources described in (4), must be at or below the resource
standard described in WAC 388-513-1350 (1) and (2).

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(1) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; or

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) As long as the incurred medical expenses:

(1) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spend down
liability;

(iii)) Have not previously been used to reduce excess
resources;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNRW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
Medicare premiums.

(6) If the client's countable income is:

(a) Less than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW subject to availability per
WAC 388-106-0435;

(b) More than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW when they meet the require-
ments described in subsections (7) through (9), subject to
availability per WAC 388-106-0435.

(7) The portion of a client's countable income over the
department-contracted rate is called "excess income."

(8) A client who meets the requirements for MNRW
chooses a three or six month base period. The months must be
consecutive calendar months.

(9) A client who has or will have "excess income" is not
eligible for MNRW until the client has medical expenses
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which are equal in amount to that excess income. This is the
process of meeting "spenddown." The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(10) Medical expenses described in subsection (4) of this
WAC may be used to meet spenddown if not already used in
subsection (4) of this WAC to disregard excess resources or
to reduce countable income as described in subsection (5)(d).

(11) In cases where spenddown has been met, medical
coverage begins the day services are authorized.

(12) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) described in WAC
388-515-1505 ((Hfh)))._(Long-term care standards can be
found at http://www]1.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/L TCstandardspna.shtml);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources described in
WAC 388-513-1350;

(d) Incurred medical expenses described in (4) not used

to meet spenddown or reduce excess resources described in
WAC 388-513-1350.

AMENDATORY SECTION (Amending WSR 03-13-113,
filed 6/17/03, effective 8/1/03)

WAC 388-561-0100 Trusts. (1) The department deter-
mines how trusts affect eligibility for medical programs.

(2) The department disregards trusts established, on or
before April 6, 1986, for the sole benefit of a client who lives
in an intermediate care facility for the mentally retarded
(ICMR).

(3) For trusts established on or before August 10, 1993
the department counts the following:

(a) If the trust was established by the client, client's
spouse, or the legal guardian, the maximum amount of
money (payments) allowed to be distributed under the terms
of the trust is considered available income to the client if all
of the following conditions apply:

(1) The client could be the beneficiary of all or part of the
payments from the trust;

(i1) The distribution of payments is determined by one or
more of the trustees; and

(iii) The trustees are allowed discretion in distributing
payments to the client.

(b) If an irrevocable trust doesn't meet the conditions
under subsection (3)(a) then it is considered either:

(1) An unavailable resource, if the client established the
trust for a beneficiary other than the client or the client's
spouse; or

(ii)) An available resource in the amount of the trust's
assets that:

(A) The client could access; or
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(B) The trustee distributes as actual payments to the cli-
ent and the department applies the transfer of assets rules of
WAC 388-513-1363, 388-513-1364 or 388-513-1365.

(c) If arevocable trust doesn't meet the description under
subsection (3)(a):

(1) The full amount of the trust is an available resource of
the client if the trust was established by:

(A) The client;

(B) The client's spouse, and the client lived with the
spouse; or

(C) A person other than the client or the client's spouse
only to the extent the client had access to the assets of the
trust.

(i1) Only the amount of money actually paid to the client
from the trust is an available resource when the trust was
established by:

(A) The client's spouse, and the client did not live with
the spouse; or

(B) A person other than the client or the client's spouse;
and

(C) Payments were distributed by a trustee of the trust.

(ii1) The department considers the funds a resource, not
income.

(4) For trusts established on or after August 11, 1993:

(a) The department considers a trust as if it were estab-
lished by the client when:

(1) The assets of the trust, as defined under WAC 388-
470-0005, are at least partially from the client;

(1) The trust is not established by will; and

(iii) The trust was established by:

(A) The client or the client's spouse;

(B) A person, including a court or administrative body,
with legal authority to act in place of, or on behalf of, the cli-
ent or the client's spouse; or

(C) A person, including a court or administrative body,
acting at the direction of or upon the request of the client or
the client's spouse.

(b) Only the assets contributed to the trust by the client
are available to the client when part of the trust assets were
contributed by any other person.

(c) The department does not consider:

(i) The purpose for establishing a trust;

(i) Whether the trustees have, or exercise, any discretion
under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of distributions from the
trust.

(d) For a revocable trust established as described under
subsection (4)(a) of this section:

(i) The full amount of the trust is an available resource of
the client;

(i1) Payments from the trust to or for the benefit of the
client are income of the client; and

(iii)) Any payments from the trust, other than payments
described under subsection (4)(d)(ii), are considered a trans-
fer of client assets.

(e) For an irrevocable trust established as described
under subsection (4)(a) of this section:
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(i) Any part of the trust from which payment can be
made to or for the benefit of the client is an available
resource. When payment is made from such irrevocable
trusts, we will consider the payments as:

(A) Income to the client when payment is to or for the
client's benefit; or

(B) The transfer of an asset when payment is made to any
person for any purpose other than the client's benefit;

(i1) A trust from which a payment cannot be made to or
for the client's benefit is a transfer of assets. For such a trust,
the transfer of assets is effective the date:

(A) The trust is established; or

(B) The client is prevented from receiving benefit, if this
is after the trust is established.

(iii) The value of the trust includes any payments made
from the trust after the effective date of the transfer.

(5) For trusts established on or after August 1, 2003:

(a) The department considers a trust as if it were estab-
lished by the client when:

(i) The assets of the trust, as defined under WAC 388-
470-0005, are at least partially from the client or the client's
spouse;

(1) The trust is not established by will; and

(iii) The trust was established by:

(A) The client or the client's spouse;

(B) A person, including a court or administrative body,
with legal authority to act in place of, or on behalf of, the cli-
ent or the client's spouse; or

(C) A person, including a court or administrative body,
acting at the direction of or upon the request of the client or
the client's spouse.

(b) Only the assets contributed other than by will to the
trust by either the client or the client's spouse are available to
the client or the client's spouse when part of the trust assets
were contributed by persons other than the client or the cli-
ent's spouse.

(c¢) The department does not consider:

(1) The purpose for establishing a trust;

(i1) Whether the trustees have, or exercise, any discretion
under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of the distributions from the
trust.

(d) For a revocable trust established as described under
subsection (5)(a) of this section:

(i) The full amount of the trust is an available resource of
the client;

(ii) Payments from the trust to or for the benefit of the
client are income of the client; and

(iii) Any payments from the trust, other than payments
described under subsection (5)(d)(ii), are considered a trans-
fer of client assets.

(e) For an irrevocable trust established as described
under subsection (5)(a) of this section:

(1) Any part of the trust from which payment can be
made to or for the benefit of the client or the client's spouse is
an available resource. When payment is made from such irre-
vocable trusts, the department will consider the payment as:
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(A) Income to the client or the client's spouse when pay-
ment is to or for the benefit of either the client or the client's
spouse; or

(B) The transfer of an asset when payment is made to any
person for any purpose other than the benefit of the client or
the client's spouse;

(i1) A trust from which a payment cannot be made to or
for the benefit of the client or client's spouse is a transfer of
assets. For such a trust, the transfer of assets is effective the
date:

(A) The trust is established; or

(B) The client or client's spouse is prevented from
receiving benefit, if this is after the trust is established.

(iii) The value of the trust includes any payments made
from the trust after the effective date of the transfer.

(6) Trusts established on or after August 11, 1993 are not
considered available resources if they contain the assets of
either:

(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
((388-503-6510)) 388-475-0050) and the trust:

(1) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(i) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, up to the
amount of Medicaid spent on the client's behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC ((388-503-
0510)) 388-475-0050), and the trust meets the following cri-
teria:

(i) It is irrevocable;

(i1) It is established and managed by a nonprofit associa-
tion;

(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-
ment of funds the trust pools the funds in these accounts;

(iv) Accounts in the trust are established solely for the
benefit of the disabled individual as defined by the SSI pro-
gram;

(v) Accounts in the trust are established by:

(A) The individual;

(B) The individual's spouse, where the spouse is acting
in the place of or on behalf of the individual,

(C) The individual's parent, grandparent, legal guardian;

(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual's spouse; or

(E) A person, including a court or administrative body,
acting at the direction or upon the request of the individual or
the individual's spouse.

(vi) It stipulates that either:

(A) The state will receive all amounts remaining in the
client's separate account upon the death of the client, up to the
amount of Medicaid spent on the client's behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

(7) Trusts established on or after August 1, 2003 are not
considered available resources if they contain the assets of
either:

Permanent

Washington State Register, Issue 08-12

(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
((388-503-6510)) 388-475-0050) and the trust:

(i) Is irrevocable;

(i1) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(iii) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, the end of
the disability, or the termination of the trust, whichever
comes first, up to the amount of Medicaid spent on the cli-
ent's behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC ((388-503-
0510)) 388-475-0050), and the trust meets the following cri-
teria:

(1) It is irrevocable;

(i1) It is established and managed by a nonprofit associa-
tion;

(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-
ment of funds the trust pools the funds in these accounts;

(iv) Accounts in the trust are established solely for the
benefit of the disabled individual as defined by the SSI pro-
gram;

(v) Accounts in the trust are established by:

(A) The individual;

(B) The individual's spouse, where the spouse is acting
in the place of or on behalf of the individual;

(C) The individual's parent, grandparent, legal guardian;

(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual's spouse; or

(E) A person, including a court or administrative body,
acting at the direction or upon the request of the individual or
the individual's spouse.

(vi) It stipulates that either:

(A) The state will receive all amounts remaining in the
client's separate account upon the death of the client, the end
of the disability, or the termination of the trust, whichever
comes first, up to the amount of Medicaid spent on the cli-
ent's behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

(8) Trusts described in subsection (6)(a) and (7)(a) con-
tinue to be considered an unavailable resource even after the
individual becomes age sixty-five. However, additional
transfers made to the trust after the individual reaches age
sixty-five would be considered an available resource and
would be subject to a transfer penalty.

(9) The department does not apply a penalty period to
transfers into a trust described in subsections (6)(b) and
(7)(b) if the trust is established for the benefit of a disabled
individual under age sixty-five as described in WAC 388-
513-1363 and 388-513-1364 and the transfer is made to the
trust before the individual reaches age sixty-five.

(10) The department considers any payment from a trust
to the client to be unearned income. Except for trusts
described in subsection (6), the department considers any
payment to or for the benefit of either the client or client's
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spouse as described in subsections (4)(e) and (5)(e) to be
unearned income.

(11) The department will only count income received by
the client from trusts and not the principal, if:

(a) The beneficiary has no control over the trust; and

(b) It was established with funds of someone other than
the client, spouse or legally responsible person.

(12) This section does not apply when a client estab-
lishes that undue hardship exists.

(13) WAC 388-513-1363, 388-513-1364, 388-513-1365,
and 388-513-1366 apply under this section when the depart-
ment determines that a trust or a portion of a trust is a transfer
of assets.

AMENDATORY SECTION (Amending WSR 01-06-043,
filed 3/5/01, effective 5/1/01)

WAC 388-561-0300 Life estates. (1) The department
determines how life estates affect eligibility for medical pro-
grams.

(2) A life estate is an excluded resource when either of
the following conditions apply:

(a) It is property other than the home, which is essential
to self-support or part of an approved plan for self-support; or

(b) It cannot be sold due to the refusal of joint life estate
owner(s) to sell.

(3) Remaining interests of excluded resources in subsec-
tion (2) may be subject to transfer of asset penalties under
WAC 388-513-1363, 388-513-1364 and 388-513-1365.

(4) Only the client's proportionate interest in the life
estate is considered when there is more than one owner of the
life estate.

(5) A client or a client's spouse, who transfers legal own-
ership of a property to create a life estate, may be subject to
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transfer-of-resource penalties under WAC 388-513-1363
388-513-1364 and 388-513-1365.

(6) When the property of a life estate is transferred for
less than fair market value (FMV), the department treats the
transfer in one of two ways:

(a) For noninstitutional medical, the value of the uncom-
pensated portion of the resource is combined with other non-
excluded resources; or

(b) For institutional medical, a period of ineligibility will
be established according to WAC 388-513-1363, 388-513-
1364 and 388-513-1365.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-511-1105 SSI-related eligibility

requirements.

WSR 08-11-072
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 19, 2008, 10:35 a.m., effective June 19, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These amendments and new sections define
and reorganize the rules governing the delivery of services to
individuals with developmental disabilities.

Impact Small
Washington Administrative Code Effect of Rule Business?

388-825-020 Definitions

"Abandonment" - repealed Definition is no longer used in this chapter. No
"Adolescent" - repealed Definition is no longer used in this chapter. No
"Attendant care" - repealed Definition is now contained in WAC 388-825-074. No
"Best interest" - repealed Definition is no longer used in this chapter. No
"Client or person" - amended Revises definition to correspond with other chapters. No
"Community support services" - repealed Definition is no longer used in this chapter. No

"Companion home" - repealed
"Division or DDD" - amended

"Emergency" - repealed
"Exemption" - repealed
"Family" - amended

Definition is now contained in chapter 388-829C WAC. | No
Adds the aging and disability services administration to No

the definition.
Definition is no longer used in this chapter. No
Definition is no longer used in this chapter. No

Revises definition of "family" to correspond with other No

chapters.
"Family resource coordinator" - repealed Definition is no longer used in this chapter. No
"ICF/MR" - amended Clarifies the definition of ICF/MR. No
"Individual support plan (ISP)" - new Adds the definition of ISP. No
"Individual" - repealed Definition is no longer used in this chapter. No
"Individual alternative living" - repealed Definition is no longer used in this chapter. No
"Intelligence quotient score" - repealed Definition is no longer used in this chapter. No
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Impact Small
Washington Administrative Code Effect of Rule Business?

"Intensive individual supported living support" - | Definition is no longer used in this chapter. No

repealed

"Medicaid personal care" - amended Corrects the cross reference to chapter 388-106 WAC. No

"Non-residential programs" - repealed Definition is no longer used in this chapter. No

"Nursing facility eligible" - repealed Definition is no longer used in this chapter. No

"Other resources" - repealed Definition is no longer used in this chapter. No

"Part C" - repealed Definition is no longer used in this chapter. No

"RHC capacity" - repealed Definition is no longer used in this chapter. No

"Residential programs - amended Corrects the types of programs considered to be residential | No
and adds cross references.

"Respite care" - amended Amends definition for consistency with other programs. | No

"Vacancy" - repealed Definition is no longer used in this chapter. No

"Vulnerable adult" - repealed Definition is no longer used in this chapter. No

388-825-025 - repealed Exemptions are no longer valid. No

388-825-045 - repealed Section is broken down into more manageable sections No
later in this chapter.

388-825-050 - repealed Individual service plans are no longer in use. No

388-825-055 - repealed Section is broken down into more manageable sections No
later in this chapter.

388-825-056 - new Describes how DDD services benefit persons with devel- | No
opmental disabilities.

388-825-057 - new Describes how eligibility for paid services is determined. | No

388-825-0571 - new Describes the services available to persons under eighteen | No
who are in a dependency guardianship or foster care with
children's administration.

388-825-058 - new Lists services that DDD may authorize. No

388-825-059 - new Clarifies that the individual support plan identifies the ser- | No
vices and the amount to be received.

388-825-061 - new Describes services for persons under the age of three. No

388-825-062 - new Defines the infant toddler early intervention program No
(ITEIP).

388-825-063 - new Defines services available under ITEIP. No

388-825-065 - repealed Section is no longer applicable. No

388-825-066 - new Describes where program eligibility rules and service def- | No
initions for ITEIP can be found.

388-825-067 - new Defines medicaid state plan services. No

388-825-068 - new Describes what medicaid state plan service that DDD can | No
authorize.

388-825-069 - new Describes service available under the DDD home and No
community-based services (HCBS) waiver.

388-825-071 - new Describes eligibility criteria for services for persons No
enrolled in a DDD HCBS waiver.

388-825-072 - new Describes where information on DDD's HCBS waivers No
can be found.

388-825-073 - new Defines "state-only funded" services. No

388-825-074 - new Describes eligibility for state-only funded services. No

388-825-079 - new Defines which HCBS waiver services that DDD can No

authorize with state-only funding for persons not on an
HCBS waiver.
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Washington Administrative Code

Impact Small

Effect of Rule Business?

388-825-080 - repealed

Section is moved to WAC 388-825-098 and reworded. No

388-825-081 - new

Defines which state-only funded services not available in | No
a HCBS waiver that DDD can authorize.

388-825-082 - new

Lists and defines other state-only funded services that are | No
not contained in other DDD rules.

388-825-083 - new

Lists all of the services available through DDD. No

388-825-084 - new

Lists limitations of state-only services and programs. No

388-825-0871 - new

Lists out-of-home residential services that address the spe- | No
cial needs of persons with developmental disabilities.

388-825-088 - new

Lists where additional information can be found about No
DDD contracted residential services.

388-825-089 - new

Defines residential habilitation centers (RHCs) and lists | No
the RHCs' locations in the state.

388-825-091 - new

Defines the eligibility for RHC services. No

388-825-093 - new
RHC.

Defines when a person can receive a short-term stay at an | No

388-825-094 - new

Describes when a person can request to live inan RHC and | No
how the request is processed.

388-825-096 - new
services.

Describes what a person must pay toward the cost of DDD | No

388-825-097 - new

Describes what expenses can be deducted from income in | No
determining participation.

388-825-098 - new

Moved from WAC 388-825-080 and reworded for clarity. | No

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-825-025, 388-825-045, 388-825-050,
388-825-055, 388-825-065 and 388-825-080; and amending
WAC 388-825-020.

Statutory Authority for Adoption: RCW 71A.10.015,
71A.12.020, and 71A.12.030.

Other Authority: Title 71A RCW.

Adopted under notice filed as WSR 08-07-103 on March
19, 2008.

Changes Other than Editing from Proposed to Adopted
Version: The WAC cross reference in WAC 388-825-057(1)
is corrected from WAC 388-825-061 through 388-825-066 to
388-823-0800 through 388-823-0850.

The changes were made because the WAC cross refer-
ence in the proposed rule was incorrect.

A final cost-benefit analysis is available by contacting
Steve Brink, P.O. Box 45310, Olympia, WA 98507-5310,
phone (360) 725-3416, fax (360) 404-0955, e-mail
brinksc@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 30,
Amended 1, Repealed 6.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 30, Amended 1, Repealed 6.

Date Adopted: May 16, 2008.

Robin Arnold-Williams

Secretary

AMENDATORY SECTION (Amending WSR 04-02-014,
filed 12/29/03, effective 1/29/04)

WAC 388-825-020 Definitions. ((“Abandonment’
; etiont : o d

Permanent
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persen's-medieal-and-personal-needs:))
"Client or person" means a person ((the-divisien-deter-

arfestrder REW-HAT6:040-and-WAC388-825-030-ehigi-
ble-for-diviston-funded-serviees)) who has a developmental
disability as defined in RCW 71A.10.020(3) who also has
been determined eligible to receive services by the division
under chapter 71A.16 RCW.
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"Individual Support Plan (ISP)" is a document that
authorizes and identifies the DDD paid services to meet a cli-
ent's assessed needs.

(("lﬂdi!‘id“al" means—a ]se-l‘SBH H]S]Slf‘-l'ﬂg fGF SEF‘-I‘EBS

individual Hivi )

"Department" means the department of social and
health services of the state of Washington.

"Director" means the director of the division of devel-
opmental disabilities.

"Division or DDD" means the division of developmen-

tal disabilities within the aging and disability services admin-
istration of the department of social and health services.

(("l:mﬂ’geney" ﬁqeaﬁs a 51’ddeﬁ, Hl‘]e%]ﬁested ocey:

writtenrequest-for-an-exeeptionto-arule-inthischapter,))
"Famlly" means ((mdiﬂdua%s—ef—aiay—age,—hmg

ﬂﬂgeradepﬂeﬂ—er—&s—a—fest&t—eilshafmg—}egal—eustedy—e{;&
miner-ehild)) relatives who live in the same home with the
eligible client. Relatives include spouse: natural, adoptive or
step parents; grandparents; brother; sister; stepbrother; step-
sister; uncle; aunt; first cousin; niece; or nephew.

(“EFamilyresourees—eoordinator'means—thepersen

under-three-years-ef-age:))

"ICF/MR" means a facility certified as an intermediate
care facility for the mentally retarded by Title XIX to provide
diagnosis, treatment and rehabilitation services to the men-
tally retarded or persons with related conditions.

"ICF/MR eligible" for admission to an ICF/MR means
a person is determined by DDD as needing active treatment
as defined in CFR 483.440. Active treatment requires:

(1) Twenty-four hour supervision; and

(2) Continuous training and physical assistance in order
to function on a daily basis due to deficits in the following
areas: Toilet training, personal hygiene, dental hygiene, self-
feeding, bathing, dressing, grooming, and communication.

Permanent

departmentensuringchenthealth;safety-and-wel-being))
"Medicaid personal care" is the provision of medically
necessary personal care tasks as defined in chapter ((388-15))
388-106 WAC.
(“Nenresidential-pregrams'-means-programs-inelud-
. imited-to. funded habilitat eos.

" . oy . o "

grant:))

"Residential habilitation center" or "RHC" means a
state-operated facility certified to provide ICF/MR and/or
nursing facility level of care for persons with developmental
disabilities.

((" M " 1 1
. RHC-eapaeity™ means the FRAX T m.ﬁ.ik F of ek
giHE.FIHS o1 thml.ﬁﬁ.ﬁﬂé E; ?ﬁil ot 51515 Eﬁm 1lhf Eﬂlm ot e E'i)i)
"Residential programs'" means provision of support
for persons in community living situations. Residential pro-
grams include DDD certified community residential services
and support, both facility-based such as((;)) licensed group

homes, and nonfacility based, ((i-e-suppertive)) such as sup-

ported living((-intensive-terant-suppert;)) and state-operated
living alternatives (SOLA). Other residential programs

include ((individual)) alternative living (as described in chap-
ter 388-829A WAC, companion homes (as described in chap-
ter 388-829C WACQ), ((intenstve-individual suppertivetiving

serviees;)) adult family homes, adult residential care services,
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((nursing-hemes;and)) children's foster homes, group care
and staffed residential homes.

"Respite care" means ((temporaryresidential-serviees

geney-or-planned-basis)) short-term intermittent relief for
persons normally providing care for the individuals.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"State supplementary payment (SSP)" is the state
paid cash assistance program for certain DDD eligible SSI
clients.

(("VBEBHET" means—an B}SEHI'Hg at a RI I( j’ “lhieh “‘héﬂ
CiHed: 1 o the RHC Lits 1997 bi

1" "

NEW SECTION

WAC 388-825-056 What benefits do DDD paid ser-
vices provide to me? DDD paid services provide one or
more of the following benefits:

(1) An opportunity to learn, improve or retain social and
adaptive skills necessary for living in the community;

(2) Health and safety;

(3) Personal power and choice;

(4) Competence and self reliance;

(5) Positive recognition by self and others;

(6) Positive relationships; and

(7) Integration into the physical and social life of the
community.

NEW SECTION

WAC 388-825-057 Am I eligible to receive paid ser-
vices from DDD? You may be eligible to receive paid ser-
vices from DDD if you are currently an eligible client of
DDD per chapter 388-823 WAC and:

(1) You are under the age of three and meet the eligibility
requirements contained in WAC 388-823-0800 through 388-
823-0850; or

(2) You are a recipient of Washington State medicaid
under the categorically needy program (CNP) and meet the
eligibility requirements contained in chapters 388-474, 388-
475 and 388-513 WAC; or

(3) You are enrolled in a DDD home and community
based services waiver and meet the eligibility requirements
contained in chapter 388-845 WAC; or

(4) You have been enrolled in the individual and family
services program and meet the eligibility requirements con-
tained in chapter 388-832 WAC; or

(5) You have been approved to receive a state-only
funded service.

NEW SECTION

WAC 388-825-0571 What services am I eligible to
receive from DDD if I am under the age of eighteen, have
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been determined to meet DDD eligibility requirements,
and I am in a dependency guardianship or foster care
with children's administration? Your services from DDD
are limited to Medicaid personal care services and related
case management if you meet the programmatic eligibility
for Medicaid personal care in chapter 388-106 and 388-71
WAC governing Medicaid personal care (MPC) using the
current department approved assessment form, comprehen-
sive assessment reporting evaluation (CARE), and:

(1) You are under the age of eighteen;

(2) You have been determined to meet DDD eligibility
requirements; and

(3) You are in a dependency guardianship or foster care
with children's administration.

NEW SECTION

WAC 388-825-058 What services does DDD autho-
rize? DDD authorizes:

(1) Medicaid state plan services;

(2) Infant toddler early intervention program (ITEIP)
services;

(3) Home and community based services (HCBS) waiver
services; and

(4) State-only funded services.

NEW SECTION

WAC 388-825-059 How will I know which paid ser-
vices I will receive? Your individual support plan (ISP) iden-
tifies the services and the amount of service you can receive.

NEW SECTION

WAC 388-825-061 What service am I eligible for if I
am