Washington State Register

SEPTEMBER 1, 1993

OLYMPIA, WASHINGTON

ISSUE 93-17

IN THIS ISSUE

Accountancy, Board of

Agriculture, Department of
Attorney General, Office of the
Clemency and Pardons Board
Columbia River Gorge Commission
Community Development, Department of
Community Economic Revitalization Board
County Road Administration Board
Ecology, Department of

Education, State Board of
Employment Security Department
Fisheries, Department of

Gambling Commission

Governor, Office of the

Health Care Authority

Health, Department of

Human Rights Commission
Insurance Commissioner, Office of
Judicial Conduct, Commission on
Labor and Industries, Department of
Licensing, Department of

Liquor Control Board

Marine Oversight Board

Northwest Air Pollution Authority

Olympic Air Pollution Control Authority

Olympic College

Outdoor Recreation, Interagency Committee
for

Personnel Resources Board

Public Disclosure Commission

Public Instruction, Superintendent of

Puget Sound Air Pollution Control Agency

Retirement Systems, Department of

Revenue, Department of

Social and Health Services, Department of

Southwest Air Pollution Control Authority

Spokane County Air Pollution Control
Authority

Transportation, Department of

Utilities and Transportation Commission

Vocational-Technical Education, Council on

Wildlife, Department of

(Subject/Agency index at back of issue)
This issue contains documents officially
filed not later than August 18, 1993

STATE PRINTING PLANT .c@m OLYMPIA, WASHINGTON



CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (206) 753-7470 (SCAN
234-7470).

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and filed by the State Treasurer under RCW 19.52.025)

The maximum allowable interest rate applicable for the month of September 1993 pursuant to RCW 19.52.020 is twelve point
zero percent (12.00%).

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
CHARGE THE HIGHEST RATE OF INTEREST THAT MAY BE CHARGED BY ANY FINANCIAL INSTITU-
TION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH ABOVE MAY
NOT APPLY TO A PARTICULAR TRANSACTION.

(ISSN 0164-6389) is published twice each month by the Statute Law Com-
WAS H I N G TO N STAT E mittee, Office of the Code Reviser, Olympia, WA 98504, pursuant to RCW
34.08.020. Subscription rate is $161.85 per year, sales tax included, post-
paid to points in the United States. Second-class postage paid at Olympia,

REGISTER &=

POSTMASTER: SEND ADDRESS CHANGES TO:

WASHINGTON STATE REGISTER
Code Reviser’s Office

Legislative Building

Olympia, WA 98504

The Washington State Register is an official publication of the state of Washington. It contains proposed, emergency, and permanently adopted administrative
rules, as well as other documents filed with the code reviser’s office pursuant to RCW 34.08.020 and 42.30.075. Publication of any material in the Washington
State Register is deemed to be official notice of such information.

Raymond W. Haman Kerry S. Radcliff
Chairman, Statute Law Comnmittee Editor

Dennis W. Cooper
Code Reviser Joyce Matzen
Subscription Clerk
Gary Reid
Chief Assistant Code Reviser



1.

STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

ARRANGEMENT OF THE REGISTER
The Register is arranged in the following six sections:

(a)

(b)
(c)
(d)

(e)
()

PROPOSED-includes the full text of preproposal comments, original proposals, continuances, supplemental
notices, and withdrawals.

PERMANENT-includes the full text of permanently adopted rules.

EMERGENCY-includes the full text of emergency rules and rescissions.

MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

INDEX-includes a combined subject matter and agency index.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each document,
and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

3.

(a)

(b)
()

In amendatory sections—
(i)  underlined material is new material,;

(i) deleted material is ((Jined-out-between-deuble-parentheses));
Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE IF RULES

5.

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing. .

(c¢) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



1992 - 1993
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Distribution First Agency

Issue No. Closing Dates! Date Hearing Date3

Non-OTS & Non-OTS & oT1s2 or

30 p. or more 11 to 29 p. 10 p. max.

Non-OTS
For Count 20 For hearing
Inclusion in-- File no later than-- days from-- on or after

92-16 Jul 8 Jul 22 Aug 5 Aug 19 Sep 8
92-17 Jul 22 Aug 5 Aug 19 Sep 2 Sep 22
92-18 Aug 5 Aug 19 Sep 2 Sep 16 Oct 6
92-19 Aug 26 Sep 9 Sep 23 Oct 7 Oct 27
92-20 Sep 9 Sep 23 Oct 7 Oct 21 Nov 10
92-21 Sep 23 Oct 7 Oct 21 Nov 4 Nov 24
92-22 Oct 7 Oct 21 "Nov 4 Nov 18 Dec 8
92-23 Oct 21 Nov 4 Nov 18 Dec 2 Dec 22
92-24 Nov 4 Nov 18 Dec 2 Dec 16 Jan 5, 1993
93-01 Nov 25 Dec 9 Dec 23, 1992 Jan 6, 1993 Jan 26
93-02 Dec 9 Dec 23, 1992 Jan 6, 1993 Jan 20 Feb 9
93-03 Dec 23, 1992 Jan 6, 1993 Jan 20 Feb 3 Feb 23
93-04 Jan 6 Jan 20 Feb 3 Feb 17 Mar 9
93-05 Jan 20 Feb 3 Feb 17 Mar 3 Mar 23
93-06 Feb 3 Feb 17 Mar 3 Mar 17 Apr 6
93-07 Feb 24 Mar 10 Mar 24 Apr 7 Apr 27
93-08 Mar 10 Mar 24 Apr 7 Apr 21 May 11
93-09 Mar 24 Apr 7 Apr 21 May 5 May 25
93-10 Apr 7 Apr 21 May 5 May 19 Jun 8
93-11 Apr 21 May 5 May 19 Jun 2 Jun 22
93-12 May 5 May 19 Jun 2 Jun 16 Jul 6
93-13 May 26 Jun 9 Jun 23 Jul 7 Jul 27
93-14 Jun 9 Jun 23 Jul 7 Jul 21 Aug 10
93-15 Jun 23 Jul 7 Jul 21 Aug 4 Aug 24
93-16 Jul 7 Jul 21 Aug 4 Aug 18 Sep 7
93-17 Jul 21 Aug 4 Aug 18 Sep 1 Sep 21
93-18 Aug 4 Aug 18 Sep 1 Sep 15 Oct 5
93-19 Aug 25 Sep 8 Sep 22 Oct 6 Oct 26
93-20 Sep 8 Sep 22 Oct 6 Oct 20 Nov 9
93-21 Sep 22 Oct 6 Oct 20 Nov 3 Nov 23
93-22 Oct 6 Oct 20 Nov 3 Nov 17 Dec 7
93-23 Oct 20 Nov 3 Nov 17 Dec 1 Dec 21
93-24 Nov 3 Nov 17 Dec 1 Dec 15 Jan 4, 1994

T All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of
the Register; see WAC 1-21-040.

2 filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service
(OTS) of the code reviser's office; see WAC 1-21-040. Agency-typed material is subject Lo a ten page limit for these dates; longer agency-typed
material is subject to the earlier non-OTS dates.

3at least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; sce RCW
34.05.320(1). These dates represent the twentieth day after the distribution date of the applicable Register.



Regulatory Fairness Act

The Regulatory Fairness Act, chapter 19.85 RCW, was adopted in 1982 to minimize the impacts of state reg-
ulations on small business. RCW 43.31.025 defines small business as “‘any business entity (including a sole
proprietorship, corporation, partnership, or other legal entity) which is owned and operated independently
from all other businesses, which has the purpose of making a profit, and which has fifty or fewer employees.”
The act requires review and mitigation of proposed rules that have an economic impact on more than 20 per-
cent of the businesses of all industries or more than 10 percent of the businesses in any one industry (as de-
fined by any three-digit SIC code).

When the above criteria is met, agencies must prepare a small business economic impact statement (SBEIS)
that identifies and analyzes compliance costs and determines whether proposed rules impact small businesses
disproportionately when compared to large businesses. When a proportionately higher burden is imposed on
small businesses, agencies must mitigate those impacts. All permanent rules adopted under the Administra-
tive Procedure Act, chapter 34.05 RCW, are subject to review to determine if the requirements of the Regula-
tory Fairness Act apply. Impact statements are filed with the Office of the Code Reviser as part of the required
notice of hearing.

AN SBEIS IS REQUIRED

When:

The proposed rule has any economic impact on more than 20 percent of all industries or more than 10 percent
of any one industry; or

The proposed rule IMPOSES costs to business that are not minor and negligible.

AN SBEIS IS NOT REQUIRED

When:

The rule is proposed only to comply or conform with a Federal law or regulation;
There is no economic impact on business;

The rule REDUCES costs to business;

There is only minor or negligible economic impact;

The rule is proposed as an emergency rule, although an SBEIS may be required when an emergency rule is
proposed as a permanent rule; or

The rule is pure restatement of statute.
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WSR 93-15-076
PROPOSED RULES
YAKIMA COUNTY
CLEAN AIR AUTHORITY
[Filed July 19, 1993, 11:33 a.m.]

Original Notice.

Title of Rule: Restated Regulation I of the Yakima
County Clean Air Authority.

Purpose: Establish general and specific regulations
governing the control of air contaminant emissions in
Yakima County. Bring local regulations up-to-date and
make consistent with current state law, chapter 70.94 RCW.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: Chapter 70.94 RCW.

Summary: The proposed regulation establishes agency
policy, powers and duties, administrative procedures, and
penalty provisions. The regulation outlines new regulations
on open burning and air operating permits. Additionally, it
requires fees for source registration, notices of construction,
asbestos removal and air operating permits. The restated
Regulation I of the Yakima County Clean Air Authority will
replace the existing regulation of the Yakima County Clean
Air Authority.” The restated Regulation I will also be
submitted in its entirety into the state implementation plan.

Reasons Supporting Proposal: To bring the local
regulation up-to-date and make it consistent with state law,
chapter 70.94 RCW.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom T. Silva, 6 South
2nd Street, Room 1016, Yakima, WA 98901, (509) 575-4116
ext. 11.

Name of Proponent: Yakima County Clean Air Author-
ity, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The restated Regulation I establishes general and
specific regulations governing the control of air contaminant
emissions in Yakima County. The proposed regulation
establishes agency policy, powers and duties, administrative
procedures, and penalty provisions. The regulation outlines
new regulations on open burning and air operating permits.
Additionally, it requires fees for source registration, notices
of construction, asbestos removal, and air operating permits.
The restated Regulation I of the Yakima County Clean Air
Authority will replace the existing regulation of the Yakima
County Clean Air Authority. The restated Regulation I will
also be submitted in its entirety into the state implementation
plan.

Proposal does not change existing rules.

It is intended that the restated Regulation I replace the
existing regulation of the Yakima County Clean Air Authori-
ty.

! No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Yakima County Courthouse, 128
North 2nd Street, Room 420, Yakima, WA, on October 13,
1993, at 2:30 p.m. '

Submit Written Comments to: Tom Silva, Director
APCO, Yakima County Clean Air Authority, 6 South 2nd
Street, Room 1016, Yakima, WA 98901, by September 21,
1993.
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Date of Intended Adoption: October 13, 1993.
July 16, 1993
Tom T. Silva
Director
Air Pollution Control Officer

RESTATED
YAKIMA COUNTY CLEAN AIR AUTHORITY
REGULATION I

WHEREAS, the Yakima County Clean Air Authority
was created pursuant to the provisions of the Washington
Clean Air Act, RCW 70.94; and

WHEREAS, the 1991 legislature has substantially
revised the provisions of the Washington Clean Air Act; and

WHEREAS, pursuant to the provisions of said Washing-
ton Clean Air Act, the Board of Directors of the Yakima
County Clean Air Authority is empowered to adopt, amend
and repeal its own ordinances, resolutions, or rules and
regulations, as the case may be, implementing the provi-
sions of RCW 70.94; and

WHEREAS, these Regulations are necessary for the
health, safety and welfare of the people of Yakima County;

NOW, THEREFORE, the Board of Directors of the
Yakima County Clean Air Authority hereby adopt the
following Rules and Regulations.

ARTICLE I
POLICY, SHORT TITLE AND DEFINITIONS

SECTION 1.01 - POLICY

It is declared to be the public policy of the Yakima
County Clean Air Authority to secure and maintain such
levels of air quality as will protect human health and safety;
and to the greatest degree practical, prevent injury to plant
and animal life and property, foster the comfort and conve-
nience of the inhabitants of Yakima County, promote the
economic and social development of Yakima County and
facilitate the enjoyment of the natural attractions therein, and
further, to cooperate with the Yakima Indian Nation in
achieving the policy objectives as set forth herein throughout
the whole of Yakima County.

SECTION 1.02 - SHORT TITLE

These rules and Regulations shall be known and cited
as the "Restated Regulation I of the Yakima County Clean
Air Authority".

SECTION 1.03 - DEFINITIONS

Unless a different meaning is plainly required by the
context, the following words and phrases as hereinafter used
in these Regulations shall have the following meanings:

(1) "Adequate Source of Heat" - The ability to maintain
70 degrees Fahrenheit at a point three (3) feet above the
floor in all normally inhabited areas of the dwelling.

(2) "Agricultural Operation” - The growing of crops, the
raising of fowl, animals or bees as a gainful occupation.

(3) "Air Contaminant” - Dust, fumes, mist, smoke, other
particulate matter, vapor, gas, odorous substance, or any
combination thereof. : :

(4) "Air Pollution” - The presence in the outdoor atmos-
phere of one or more contaminants in sufficient quantities
and of such characteristics and duration as is, or is likely to

Proposed




PROPOSED

WSR 93-15-076

be, injurious to human health, plant or animal life, or
property, or which unreasonably interfere with enjoyment of
life and property. For the purpose of this Regulation, air
pollution shall not include air contaminants emitted in
compliance with Chapter 17.21 RCW.

(5) "Air Pollution Episode"” - A period of impaired air
quality as determined by the Director of the Yakima County
Clean Air Authority, or the Washington State Department of
Ecology.

(6) "Air Quality Standard"” - An established concentra-
tion, exposure time and frequency of occurrence of a
contaminant or multiple contaminants in the ambient air
which shall not be exceeded.

(7) "Ambient Air" - The surrounding outside air.

(8) "Authority" - The Yakima County Clean Air
Authority.

(9) "Best Available Control Technology" (BACT) - That
term as defined in WAC 173-400.

(10) "Board" - The Board of Directors of the Yakima
County Clean Air Authority.

(11) "Combustible Refuse" - Any burnable waste
material containing carbon in a free or combined state other
than liquid or gases.

(12) "Control Apparatus" - Any device which prevents
or controls the emission of any air contaminant.

(13) "Control Officer” - The Air Pollution Control
Officer of the Yakima County Clean Air Authority, or his
duly authorized agents.

(14) "Director” - Executive Director or Control Officer.

(15) "Emission” - A release of air contaminants into the
ambient air.

(16) "Emission Standards" - A limitation on the release
of a contaminant or multiple contaminants into the ambient
air.

(17) "Equipment" - Any stationary or portable device or
any part thereof capable of causing the emission of any air
contaminant into the ambient air.

(18) "Fire Department” - Fire control agency such as
city fire departments, local fire districts or the Washington
State Department of Natural Resources.

(19) "First Stage of Impaired Air Quality" - When
particulates ten microns and smaller in aerodynamic diameter
are at an ambient level of seventy-five micrograms per cubic
meter of air measured on a twenty-four hour average, or
when carbon monoxide is at an ambient level of eight parts
of contaminant per million parts of air by volume measured
on an eight-hour average.

(20) "Friable Asbestos” - Any material containing more
than 1% asbestos and capable of being crushed by hand
pressure.

(21) "Garbage" - Putrescible animal and vegetable
wastes resulting from the handling, preparation, cooking or
serving of food.

(22) "Hearings Board" - Hearings Boards as established
by RCW 43.21B.

(23) "Incinerator” - A furnace for the destruction of
waste, or oxidizing a waste to facilitate disposal.

(24) "Lowest Achievable Emission Rate (LAER)" - That
term as defined in WAC 173-400. .

(25) "Land Clearing Burning” - Outdoor fires consisting
of residue of a natural character such as trees, stumps,
shrubbery of other natural vegetation arising from land
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clearing projects and burned on the lands on which such
materials originated.

(26) "Modification” - Any physical change in or change
in the method of operation of a stationary source that
increases the amount of any air contaminant emitted by such
source or that results in the emission of any air contaminant
not previously emitted. The term modification shall be
construed consistent with the definition of modification in
Section 4411, Title 42, United State Code and with rules
implementing that section.

(27) "Multiple Chamber Incinerator” - Any incinerator
consisting of three or more refractory-lined combustion
chambers in series, physically separated by refractory walls,
interconnected by gas passage ports or ducts and employing
adequate design parameters necessary for maximum combus-
tion of the material to be burned.

(28) "National Emission Standards for Hazardous Air
Pollutants (NESHAPS)" - The federal regulations set forth
in 40 CFR Part 61.

(29) "New Source" - Means:

(a) The construction or modification of a stationary
source that increases the amount of any air contaminant
emitted by such source or that results in the emission of any
air contaminant not previously emitted, and;

(b) Any other project that constitutes a new source
under the Federal Clean Air Act.

(30) "New Source Performance Standards (NSPS)" -
The federal regulations set forth in 40 CFR Part 60.

(31) "Notice of Construction” - A written application to
permit construction of a new source, modification of an
existing source or replacement or substantial alteration of
control technology at an existing stationary source. Replace-
ment or substantial alteration of control technology does not
include routine maintenance, repair, or parts replacement.

(32) "Open Fire" - A fire where any material is burned
in the open or in a receptacle other than a furnace, incinera-
tor, or other equipment connected to a stack or chimney.

(33) "Outdoor Burning" - The combustion of material of
any type in an open fire or in an outdoor container without
providing for the control of combustion or the control of
emissions from the combustion.

(34) "Owner" - Includes the person who leases, super-
vises or operates the equipment or control apparatus.

(35) "Particle” - A small discrete mass of solid or liquid
matter. (General size range from submicron to 2000
micron).

(36) "Person" - Includes any individual, firm, public or
private corporation, association, partnership, political
subdivision, municipality or governmental agency.

(37) "Regulation” - Any regulation and subsequently
adopted additions or amendments thereto of the Restated
Regulation I of Yakima County Clean Air Authority.

(38) "Residential Burning" - Burning consisting of
leaves, clippings and prunings and other yard and gardening
refuse originating on lands immediately adjacent and in close
proximity to a human dwelling and burned on such lands by
property owner or their designee.

(39) "Salvage Operation” - An operation conducted in
whole, or in part, for the salvaging or reclaiming of any
product or material.
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(40) "Seasoned Wood" - Wood of any species that has
been sufficiently dried so as to contain twenty percent (20%)
moisture by weight.

(41) "Second Stage of Impaired Air Quality” - When
particulates ten microns and smaller in aerodynamic diameter
are at an ambient level of one hundred and five micrograms
per cubic meter of air measured on a twenty-four hour
average.

(42) "Silvicultural Burning" - Burning on any land the
Department of Natural Resources protects per RCW 70.94
and pursuant to 76.04 RCW.

(43) "SIP" - State Implementation Plan.

(44) "Small Business" - Any business enterprise
employing twenty (20) or less persons; the operation of
which does not present any potential hazard to public health.

(45) "Solid Fuel Burning Device" - A device that burns
wood, coal, or other nongaseous or nonliquid fuels, which
includes any device burning any solid fuel except those
prohibited by WAC 173-433-120. This also includes devices
used for aesthetic or space heating purposes in a private
residence or commercial establishment which has a heat
input less than one million Btu per hour.

(46) "Source” - All of the emissions units, including
quantifiable fugitive emissions, that are located on one or
more contiguous or adjacent properties and are under the
control of the same person or persons under common control
whose activities are ancillary to the production of a single
product or functionally related group of products.

(47) "Stationary Source” - Any building, structure,
facility or installation that emits or may emit any air contam-
inant. :
(48) "Woodsmoke Control Zone" - An area located in
Yakima County, Washington, which is legally described as
follows:

Beginning at a point on a line which is herein called the
Western boundary, and which line is a straight line drawn
through the following points:

Point A - Where the South right-of-way line of High-
way 410 intersects with the North right-of-way line of
Highway 12.

Point B - Where the South right-of-way line of the
North Fork of Ahtanum Road intersects with the North
right-of-way line of the South Fork of Ahtanum Road.

Which line further extends in a Southwesterly direction
to a point where it intersects with the South boundary
line of Sections 19, 20, 21, 22, 23, 24 or Township 12
North, Range 16, E.W.M. as such boundary line is
extended both Easterly and Westerly, and thence
Easterly along said South boundary line of said Sections
as extended to the Southeast corner of Section 19,
Township 12 North, Range 18, E.W.M.; thence North
along the East boundary line of said section to the
Northeast corner thereof; thence East along the North
boundary line of Sections 20, 21, 22, 23, 24, of Town-
ship 12 North, Range 18, E.-W.M. as extended Easterly
to the Northeast corner of Section 21, Township 12
North, Range 20, E.W.M.; thence North along the East
boundary line of Sections 16, 9 and 4 of Township 12
North, Range 20, EEW.M.: thence East to the Southeast
corner of Section 34, Township 13 North, Range 20,

WSR 93-15-076

E.W.M.; thence North along the Easterly boundary line
of said Section to the intersection with the U.S. Military
Reservation, Yakima Firing Center; thence Northerly
and Westerly along the boundary line of the U.S.
Military Reservation to the Southern boundary of
Kittitas County; thence West to the Southeast corner of
Section 36, Township 15 North, Range 18, EEW.M.;
thence North to the Northeast corner of Section 24,
Township 15 North, Range 18, E.-W.M.; thence West to
the Southeast corner of Section 18, Township 15 North,
Range 18, E.W.M. thence West to the intersection of
the West boundary line as herein described; thence
Southwesterly along said West boundary line to the
point of beginning.

(49) "Yakima Urban Area " - That area defined by the
Board of Commissioners of Yakima County pursuant to
RCW 36.70A.030.

ARTICLE 1I
GENERAL PROVISIONS

SECTION 2.01 - CAUSING OR PERMITTING AIR
POLLUTION UNLAWFUL - EX-
CEPTION

Except where specified in a variance permit, as provided
herein, it shall be unlawful for any person knowingly to
cause air pollution or knowingly permit it to be caused in
violation of these rules and Regulations.

SECTION 2.02 - CONTROL OFFICER - POWERS
AND DUTIES

A. The Control Officer shall observe and enforce the
provisions of state law and all orders, ordinances, resolutions
or rules and regulations of the Authority pertaining to control
and prevention of air pollution.

B. The Control Officer or his duly authorized agent may
make any reasonable investigation or study which is neces-
sary for the purpose of enforcing this Regulation or any
amendment hereto or controlling or reducing the amount of
or kiad of air contaminant. The Control Officer shall be
required to maintain appropriate records and prepare periodic
reports to the Board.

C. For the purpose of investigating conditions specific
to the control, recovery or release of air contaminants into
the atmosphere, the Control Officer, or his duly authorized
representative, shall have the power to enter at reasonable
times upon any private or public property, excepting non-
multiple unit private dwellings housing two (2) families, or
less. No person shall refuse entry or access to the Control
Officer or his duly authorized representatives who request
entry for the purpose of inspection, and who present appro-
priate credentials; nor shall any person obstruct, hamper or
interfere with such inspection.

D. If an authorized employee of the Authority, during
the course of an inspection, desires to obtain a sample of air
contaminant, fuel, process material or other material which
affects or may affect the emission of air contaminants, he
shall notify the owner or lessee of the time and place of
obtaining a sample so the owner or lessee has the opportuni-
ty to take a similar sample at the same time and place and
the authorized employee of the Authority shall give a receipt
to the owner or lessee for the sample obtained. '
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E. The Control Officer and assistants, in the perfor-
mance of their duties, shall in all respects be subject to the
direction of the Board, and shall take no action that has been
prohibited by the Board.

SECTION 2.03 - MISCELLANEOUS PROVISIONS

A. No person shall willfully make a false or misleading
statement to the Board as to any matter within the juris-
diction of the Board.

B. No person shall reproduce or alter or cause to be re-
produced or altered any order, registration certificate, or
other paper issued by the Authority if the purpose of such
reproduction or alteration is to evade or violate any provision
of this Regulation or any other law.

C. Any order, or registration certificate required to be
obtained by this Regulation, shall be available on the
premises designated on the order or certificate.

D. In the event that the Authority requires a notice to be
displayed, it shall be posted. No person shall mutilate,
obstruct or remove any notice unless authorized to do so by
the Board.

E. Persons selling new wood stoves shall distribute and
verbally explain educational materials to customers purchas-
ing new wood stoves describing when a stove can and
cannot be legally used.

SECTION 2.04 - CONFIDENTIALITY

Whenever any records or other information, other than
ambient air quality data or emission data, are furnished to or
obtained by the Yakima County Clean Air Authority under
this regulation relates to processes or production unique to
the owner or operator, or is likely to adversely affect the
competitive position of such owner or operator of said
processes or production, and the owner or operator of such
processes or production so certifies, such records or informa-
tion shall be only for the confidential use of the Board.
Nothing herein shall be construed to prevent the use of
records or information by the Board in compiling or publish-
ing analysis or summaries relating to the general condition
of the outdoor atmosphere, provided, that such analyses or
summaries do not reveal any information otherwise confiden-
tial under the provisions of this section and, provided further,
that emission data furnished to or obtained by the Board
shall be correlated with applicable emission limitations and
other control measures and shall be available for public
inspection during normal business hours at the office of the
Board.

SECTION 2.05 - ADVISORY COUNCIL

The Board of the Authority may in its discretion appoint
an Advisory Council to advise and consult with the Board
and with the Control Officer in effectuating the purposes of
the Regulation. The Board may submit to the Advisory
Council recommendations for the adoption or modification
or regulations or emission standards or other matters that it
considers appropriate, but shall not be required to do so.

ARTICLE III
VIOLATIONS - ORDERS AND HEARINGS

SECTION 3.01 - NOTICE OF VIOLATION - COR-
RECTIVE ACTION - HEARINGS
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Whenever the Board or the Control Officer has reason
to believe that any provision of this Regulation has been
violated, the Board or Control Officer may, at least thirty
days prior to the commencement of any formal enforcement
action under Sections 8.01 and 8.02 of this Regulation, cause
written notice to be served upon alleged violator or violators.
The notice shall specify the provision of this Regulation
alleged to be violated, and facts alleged to constitute a
violation thereof, and may include an order directing that
necessary corrective action be taken within a reasonable
time. In lieu of an order, the Board or the Control Officer
may require that the alleged violator or violators appear
before the Board for a Hearing.

SECTION 3.02 - FINALITY OR ORDER - APPEAL

Any order issued by the Board or Control Officer shall
become final, unless such order is appealed to the Pollution
Control Hearings board, as provided in RCW 43.21B.

SECTION 3.03 - STAY OF ORDER PENDING APPEAL

Any order of the Control Officer or Board shall be
stayed pending final determination of any hearing or appeal
taken in accordance with the provisions herein, unless after
notice and hearing, the Superior Court shall determine that
an emergency exists which is of such nature as to require
that such order be in effect during the pendency of such
hearing or appeal.

SECTION 3.04 - VOLUNTARY COMPLIANCE

Nothing in this article shall prevent the Control Officer
or Board from making efforts to obtain voluntary compliance
through warning, conference or any other appropriate means.

ARTICLE 1V
REGISTRATION AND NOTICE OF
CONSTRUCTION

SECTION 4.01 - REGISTRATION

A. The owner or operator of each source within the
following source categories, that does not hold an operating
permit, shall register the source with the Authority:

1. Agricultural drying and dehydrating operations;

2. Asphalt plants;

3. Beverage can surface coating operations;

4. Bulk gasoline terminals;

5. Cattle feed lots; for the purposes of registration a
cattle feed lot is a place with facilities for 1,000 or more
head of cattle which are kept closely confined for commer-
cial purposes and substantially all feed used is delivered to
them;

6. Chemical plants;

7. Ferrous foundries;

8. Fertilizer plants;

9. Flexible vinyl and urethane coating and printing
operations;

10. Grain handling, seed processing, pea and lentil pro-
cessing;

11. Metallic mineral processing plants;

12. Mineralogical processing plants;

13. Nonferrous foundries;

14. Other metallurgical processing plants;

15. Petroleum refineries;
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16. Power boilers using coal, hogged fuel, oil, or other
solid or liquid fuel;

17. Rendering plants;

18. Scrap metal operations;

19. Synthetic organic chemical manufacturing industries;

20. Sulfuric acid plants; '

21. Synthetic fiber production facilities;

22. Veneer dryers;

23. Wood waste incinerators including wigwam burners;

24. Other incinerators designed for a capacity of 100 lbs
per hour or more;

25. Stationary internal combustion engines rated at 500
h.p. or more;

26. Sawmills, including processing for lumber, plywood,
shake, shingle, pulp wood, insulating board, or any combina-
tion thereof.

27. Any category of stationary sources to which a New
Source Performance Standard (NSPS) applies;

28. Any source which emits a contaminant subject to a
National Emission Standard for Hazardous Air Pollutants
(NESHAPS);

29. Any major stationary source as defined in WAC
173-401;

30. Any source listed in WAC 173-460-030(1) .

B. A special report of closure shall be filed with the
Authority whenever operations producing emissions are
permanently ceased for any source listed in Section 4.01(A)
above.

C. It shall be the duty of all persons, firms or corpora-
tions engaged in the business of selling combustion type
orchard heating devices to report to the Authority the sale of
such devices to be installed or used anywhere within the
jurisdiction of the Yakima County Clean Air Authority.

The report herein provided for shall be in writing and
shall be delivered to or mailed to the Authority within ten
(10) days after such sale and shall contain the name and
address of the purchaser and the location of the property at
which such devices are to be installed or used.

D. The owner or operator of any proposed new source
shall register the source with the Authority.

E. Initial registration and reporting shall be on forms
supplied by the Authority within the time specified thereon.
The forms will provide for the submission of information
concerning locations, size and height of contaminant outlets,
processes employed, nature of the contaminant emission and
such other information relevant to air pollution as the
Authority may require.

After initial registration and reporting, subsequent
general reports shall be filed annually during January on
forms supplied by the Authority in accordance with the
terms of the Pollution Disclosure Act of 1971, Chapter 160,
Laws of 1971, Extraordinary Session.

F. A separate registration shall be required for each
source of contaminant provided that an owner or lessee has
the option to register a process with a detailed inventory of
contaminant sources and emissions related to said process
and provided further than an owner need not make a separate
registration for identical units or equipment or control
apparatus installed, altered or operated in an identical manner
on the same premises.

G. Each registration shall be signed by the owner or

lessee or agent for such owner or lessee. The owner or the
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lessee of the source shall be responsible for the registration
and the correctness of the information submitted.

H. All registrants shall pay a fee for registration as is
required by the Authority in accordance with the fee sched-
ule as approved by the Board.

SECTION 4.02 - NOTICE OF CONSTRUCTION

A. Policy.

No person shall construct, install or establish a new air
contaminant source, except those sources excluded in Section
4.03 of this Regulation, without first filing with the Authori-
ty a "Notice of Construction, Installation or Establishment of
New Air Contaminant Source”, on forms prepared and
furnished by the Authority.

For the purpose of this section, addition to or enlarge-
ment or replacement of an air contaminant source, or any
major alteration therein, shall be construed as construction,
installation or establishment of a new air contaminant source.

B. Completeness Determination.

Within thirty (30) days after the receipt of Notice of
Construction application the Authority shall either notify the
applicant in writing that the application is complete or that
additional information is necessary. The Authority may
require the submission of plans, specifications and such other
information as it deems necessary concerning the proposed
construction, installation and establishment of such source.

C. Final Approval.

Within sixty (60) days of receipt by the Authority of a
complete Notice of Construction application the Authority
shall either:

1. Issue a final decision on the application, or

2. For those Notice of Construction application reviews
subject to public notice initiate notice and comment on a
proposed decision and issue thereafter, as promptly as
possible, a final decision.

D. Conditions.

Every order of approval issued pursuant to this section
shall:

1. Be reviewed prior to issuance by a professional
engineer in the employ of the Authority or the Washington
State Department of Ecology.

2. Include a determination of whether the operation of
the new air contaminant source at the location proposed will
cause any ambient air quality standard to be exceeded or
cause a potential hazard to public health.

3. Include a determination that the proposed new source
will comply with all applicable New Source Performance
Standards and National Emission Standards for Hazardous
Air Pollutants.

Any Notice of Construction review of a modification
shall be limited to the emission unit or units proposed to be
modified and the air contaminants whose emissions would
increase as the result of the modification.

Nothing in this Regulation shall be construed to autho-
rize the Board to require the use of emission control equip-
ment or other equipment, machinery or devices of any
particular type from any particular supplier or produced by
any particular manufacturer.

Any features, machines and devices constituting parts of
or called for by plans, specifications or other information
submitted pursuant to this section shall be maintained and
operated in good working order.
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The absence of any ordinance, resolution, rule or regula-
tion or the failure to issue an order pursuant to this section
shall not relieve a person from his or her obligation to
comply with applicable emission control requirements or
with any other provision of the law.

E. Control Technology Requirements.

For new sources in nonattainment areas, Best Available
Control technology (BACT) will be employed, except that if
the new source is a major stationary source or the proposed
modification is a major modification it will achieve the
Lowest Achievable Emission Rate (LAER) for the contami-
nants for which the area has been designated nonattainment.

For new sources in attainment or nonclassifiable areas,
Best Available Control Technology (BACT) will be em-
ployed for all pollutants not previously emitted or whose
emissions would increase as a result of the new source or
modification.

For an existing stationary source for which the emission
control technology is replaced or substantially altered,
Reasonably Available Control Technology (RACT) and
reasonable operation and maintenance conditions for the
control equipment may be required by the Authority.

F. Notice of Completion - Notice of Violation.

The owner or applicant shall notify the Board or Control
Officer of the completion of construction, installation or
establishment and the date upon which operation will
commence. The Board or Control Officer may, within thirty
(30) days of receipt of notice of completion, inspect the
construction, installation, or establishment, and the Board or
Control Officer may issue a Notice of Violation, if he finds
that the construction, installation, or establishment is not in
accord with the plans, specifications or other information
submitted to the Authority.

G. Temporary Sources.

For sources such as asphalt batch plants with multiple
locations which locate temporarily at particular sites, the
owner or operator shall be permitted to operate at a tempo-
rary location without filing a notice of construction, provid-
ing that the owner or operator notifies the Authority of intent
to operate at the new location at least thirty (30) days prior
to starting the operation, and supplies sufficient information
to enable the Authority to determine that the operation will
comply with the emission standards for a new source and the
applicable ambient air standards. The permission to operate
shall be for a limited period of time and the Authority may
set specific conditions for operation during said period which
shall include a requirement to comply with all applicable
emission standards.

H. Public Notice.

1. Notice of Construction applications shall be subject
to public notice under the following conditions:

a. If otherwise required by state or federal laws or
regulations; or

b. If the proposed source would cause an annual in-
crease of ten tons of any air contaminant for which the
ambient air quality standards have been established; or

c. If the Yakima County Clean Air Authority determines
that such public comment would be appropriate.

2. Within fifteen days of receipt of a complete applica-
tion for a Notice of Construction the Authority shall deter-
mine whether public notice is required, and if so it shall
publish notice to the public of an opportunity to submit
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written comments during a thirty (30) day period. Such
public notice shall contain the following information:

a. The name and address of the owner;

b. A brief description of the proposed construction;

c. The location at which a copy of the preliminary
determination and a summary of the information considered
in making such preliminary determination are available to
the public.

I. Fee Assessment.

Any person submitting a Notice of Construction
pursuant to the terms of this Regulation shall be assessed a
fee by the Authority in accordance with the fee schedule as
approved by the Board.

SECTION 4.03 - EXCEPTIONS TO ARTICLE 1V

Neither registration nor notice of construction shall be
required for the following air contaminant sources:

A. Air conditioning or ventilating systems not designed
to remove contaminant generated by or released from
equipment.

B. Blast cleaning equipment which uses a suspension of
abrasive in liquid water.

C. Fuel burning equipment if used solely for a private
dwelling serving three (3) families or less.

D. Insecticide and herbicide spray equipment.

E. Non-stationary internal combustion engines, including
gas turbine and jet engines.

F. Laboratory equipment used exclusively for chemical
or physical analysis.

G. Laundry driers, extractors or tumblers used exclus-
ively for the removal of water from fabric.

H. Application of surface coatings by use of an aqueous
solution or suspension if used on external or internal walls
of residential, commercial or industrial facilities.

I. Steam cleaning equipment used exclusively for that
purpose.

J. Vacuum producing devices used in laboratory
operations, and vacuum producing devices which do not
remove Or convey air contaminant from or to another source.

K. Vents used exclusively for:

1. Sanitary or storm drainage systems; or

2. Safety valves; or

3. Washing or drying equipment used for products
fabricated from metal or glass, if no volatile organic material
is used in the process.

L. Construction of single family or duplex dwellings.

ARTICLE V
EMISSION STANDARDS AND PREVENTATIVE
MEASURES

SECTION 5.01 - OUTDOOR BURNING

Outdoor burning in Yakima County shall, unless
specifically exempted in Section 5.03(E), be conducted only
by permit issued by the local responsible jurisdiction and
shall be subject to the limitations set forth herein.

A. The issuance of outdoor burning permits for the
following activities shall be governed by the Authority, local
city, town or fire protection district in which such fire or
fires are being conducted.

1. Residential Burning;
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2. Outdoor burning of residue of natural character such
as trees, stumps, shrubbery or other natural vegetation arising
from land clearing projects.

B. The issuance of permits for the following outdoor
burning shall be governed by the Washington State Depart-
ment of Natural Resources or by federal authorities for lands
under federal control:

1. Abating of forest fire hazard;

2. Prevention of fire hazard;

3. Instruction of public officials in the method of forest
fire fighting;

4. Any silviculture operation to improve the forest lands
of the state;

5. All silvicultural burning used to promote regeneration
of rare and endangered plants found within natural area pre-
serves, as identified under Chapter 79.70 RCW or used to
maintain fire dependent ecosystems for rare plants or animals
within the state, federal and private natural park area
preserves, natural resource conservation areas, parks and
other wildlife areas.

C. All other outdoor burning will be governed by
permits issued by the Yakima County Clean Air Authority.

D. It is a violation of these Regulations for any person
to conduct outdoor burning without obtaining a permit from
the responsible jurisdiction as set forth above.

E. Any person requesting a permit from a local respon-
sible jurisdiction, such as local city, town, fire protection
district, conservation district or the Authority, for an outdoor
burning permit shall pay a fee as governed by the fee
schedule of that agency then in effect.

SECTION 5.02 - REGULATIONS APPLICABLE
TO ALL OUTDOOR BURNING

A. The Regulations in this Section are applicable to all
outdoor burning whether conducted under the jurisdiction of
the Yakima County Clean Air Authority, local cities, towns,
fire protection districts or conservation districts, or the
Department of Natural Resources.

1. It shall be unlawful for any person to ignite, cause or
permit to be ignited or to suffer, allow or maintain any
outdoor burning within the jurisdiction of any of the above
authorities as provided in Section 5.01 and in addition
thereto, it shall be unlawful and not within any of the
exemptions of Sections 5.03 (D), (E) and 5.04 for any
person to ignite, cause or permit or suffer to be ignited or
allow or maintaining any outdoor burning within any of the
jurisdictions described above as follows:

a. Containing garbage, dead animals, asphalt, petroleum
products, paints, rubber products, plastics, paper (other than
what is necessary to start a fire), cardboard, treated wood,
construction debris, metal, or any substance other than
natural vegetation that normally emits dense smoke or
obnoxious odors.

b. During any forecast, alert, warning or emergency
condition as defined in RCW 70.94.715.

c. During any impaired air quality condition as defined
in RCW 70.94.473.

B. It shall be prima facie evidence that the person who
owns or controls property on which open burning occurs has
allowed or caused such open fire.
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SECTION 5.03 - REGULATIONS APPLICABLE
TO ALL OUTDOOR BURNING
WITHIN THE JURISDICTION
OF THE YAKIMA COUNTY
CLEAN AIR AUTHORITY, LO-
CAL CITIES, TOWNS, FIRE
PROTECTION DISTRICTS AND

CONSERVATION DISTRICTS

A. The Yakima County Clean Air Authority finds that
it is consistent with its policy of reducing outdoor burning to
the greatest extent possible to prohibit outdoor burning in
certain areas subject to the exceptions as set forth in subsec-
tion 5.03(D) hereof.

B. Except as set forth in subsection 5.03(D) hereof, no
outdoor burning shall be allowed in any area of Yakima
County, Washington which exceeds federal or state ambient
air quality standards for pollutants emitted by outdoor
burning which includes the Yakima Urban Area and the city
limits of the city of Selah, Washington.

C. Except as provided in Section 5.03(D) hereof,
outdoor burning shall not be allowed in any urban growth
area as defined in RCW 36.70(a).030 and RCW 36.70(a).110
or in any city in the Authority’s jurisdiction having a
population greater than 10,000 persons if:

1. Such areas threaten to exceed state or federal air
quality standards, and;

2. Alternative disposal practices consisting of a good
solid waste management plan are reasonably available or
practices eliminating production of organic refuse are
reasonably available.

D. Outdoor burning shall be allowed upon permit
obtained from the Authority for the following purposes:

1. Weed abatement along ditch banks and fence lines;

2. Agricultural burning as defined in WAC 173-425-
030;

3. Instruction in methods of fire fighting conducted by
fire districts or city fire departments or any government
controlled fire fighting agency;

4. All such permits issued pursuant to this provision
shall be subject to the conditions and limitations as are set
forth in Section 5.04 hereof.

E. Outdoor burning shall be allowed without permit for:

1. Small outdoor fires on an occasional basis for cere-
monial, religious, or cooking purposes or like social purpos-
es;

2. Fires from barbecues, flares, torches, gas burners,
incense burners and insect pots.

SECTION 5.04 - REGULATIONS APPLICABLE
TO PERMITS ISSUED BY THE
YAKIMA COUNTY CLEAN AIR
AUTHORITY FOR ALL OTHER
OUTDOOR BURNING

A. Outdoor burning permits will be issued by the
Yakima County Clean Air Authority pursuant to restrictions
and limitations on outdoor burning as set forth in these
Regulations as follows:

1. Weed abatement, agricultural burning to control
diseases and insects or developments of physiological
conditions conducive to increase crop yield.

Proposed

PROPOSED



PROPOSED

WSR 93-15-076

a. All applications for permits to set fire for such
agricultural burning shall be acted upon by the Authority
within seven (7) days from the date such application is filed.

b. When burning is necessary to control disease or
insect infestation and alternative methods are not available
and the Yakima County Agricultural Extension Agency so
certifies.

2. Instruction in methods of fire fighting conducted by
fire districts or city fire departments or any government
controlled fire fighting agency.

B. Permits issued for burning under this Section shall be
drafted to minimize emissions, including denial of permis-
sion to burn during periods of adverse meteorological
conditions.

C. All permits issued by the Authority will contain
conditions to insure that public interest in air, water and land
pollution and safety to life and property is fully considered
and will be designed to minimize air pollution as practicable.

D. All applications for permits must demonstrate that
the setting of fires as requested is the most reasonable
procedure to follow in safeguarding life and property and no
other reasonable alternative (as defined in the WAC) is
available to successfully carry out the enterprise in which the
applicant is engaged.

SECTION 5.05 - ADDITIONAL RESTRICTIONS

ON OUTDOOR BURNING

All outdoor burning conducted pursuant to this Regula-
tion shall be conducted between the hours of sunrise and
sunset, except that burning for pest or disease control or for
land clearing purposes, and of which the combustible
material consists primarily of wood more than twelve (12)
inches in diameter, may be conducted after sunset, but such
fires shall not be ignited or fed after 12:00 noon on any day
they are ignited. For the purpose of this provision a fire
shall be deemed to be out and extinguished when there is not
a visible flame coming from the fire.

A. No open burning shall be conducted when the
Control Officer, acting on guidelines for air quality control
which are hereafter established by the Board, has prohibited
such burning.

B. No open burning shall be conducted during any stage
of an Air Pollution Episode and any person or entity
responsible for an open fire shall immediately proceed to
extinguish such fire when notified of the existence of an air
pollution episode by any of the means set forth hereafter.
Notice will be deemed sufficient to the public for all
purposes of these Regulations after twelve (12) hours have
elapsed from the time such notice has been delivered to and
published by a newspaper of general circulation in the area
where such limitation applies, or has been delivered to and
broadcasted by a radio or television station serving the area.

C. Any person responsible for fires set in accordance
with this Section must abide by all rules and procedures set
by other agencies having any jurisdiction over the practice
of open burning. '

SECTION 5.06 - GENERAL STANDARDS FOR

MAXIMUM PERMISSIBLE
EMISSIONS

A. Visible Emissions.
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No person shall cause or permit visible plume from any
source that exceeds twenty percent (20%) opacity for three
consecutive minutes in any one hour period except:

1. When the emissions occur due to soot blowing/grate
cleaning and the operator can demonstrate that the emissions
will not exceed twenty percent (20%) opacity for more than
fifteen minutes in any eight consecutive hours. The intent
of this provision is to permit the soot blowing and grate
cleaning necessary to the operation of boiler facilities. This
practice, except for testing and trouble shooting, is to be
scheduled for the same approximate times each day and the
Authority be advised of the schedule.

2. When the owner or operator of the source supplies
valid data to show that the opacity exceeds twenty percent
(20%) as the result of the presence of condensed water
droplets. The concentration of particulate matter as shown
by a source test approved by the Authority must be less than
one-tenth (0.1) grains per dry standard cubic foot. For
combustion emissions the exhaust gas volume shall be
corrected to seven percent (7%) oxygen.

3. As provided for in WAC 173-433-110 "Opacity
Standards For Solid Fuel Burning Devices".

B. Preventing particulate matter from becoming air-
borne.

No person shall cause or permit the emission of particu-
late matter from any source which is transported or becomes
deposited beyond the property under direct control of the
owner or operator of the source in sufficient quantity to
interfere unreasonably with the use and enjoyment of the
property upon which the material was transported or deposit-
ed.

C. Material handling.

No person shall cause or permit materials handling
without taking reasonable precautions to prevent the release
of contaminants to the ambient air.

D. Odor.

Any person who shall cause or allow the generation of
any odor from any source which may unreasonably interfere
with an adjoining property owner’s use and enjoyment of his
property must use recognized good practice and procedure to
reduce these odors to a reasonable minimum.

E. Air contaminants or water vapor detrimental to
persons or property.

No person shall cause or permit the emission of any air
contaminant or water vapor from any source, including any
air contaminant whose emission is not otherwise prohibited
by this Regulation, if the air contaminant or water vapor
causes detriment to the health, safety, or welfare of any
person, or causes damage to property or business.

F. Sulfur dioxide.

1. No person shall cause or permit the emission of a gas
containing sulfur dioxide in excess of 1,000 parts per million
(ppm) except when the owner or operator supplies emission
data and can demonstrate to the Authority that there is no
feasible method of reducing the concentration to less than
1,000 ppm and that the ambient air quality standard for
sulfur dioxide has not been and will not be exceeded. In
such cases, the Authority may require the owner or operator
to equip, operate and maintain as many as three (3) continu-
ous ambient air monitoring stations at locations and using
equipment approved by the Authority. All sampling results
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will be made available upon request and a monthly summary
will be submitted to the Authority.

2. All concentrations of sulfur dioxide referred to above
are by volume, dry standard conditions, and for combustion
emissions the exhaust gas volume shall be corrected to seven
percent (7%) oxygen.

G. Concealment and masking.

No person shall cause or permit the installation or use
of any device, or the use of any means which, without
resulting in a reduction in the total amount of air contami-
nant emitted, conceals an emission of an air contaminant
which would otherwise violate any provisions of this chapter.

H. No person shall hereafter sell or install within the
jurisdiction of the Yakima County Clean Air Authority any
air contaminant source in which the air contaminant emitted
therefrom cannot be restricted to the standards as set forth in
Sections 5.06(A) and 5.08.

I. The density or opacity of an air contaminant shall be
measured at the point of its emission, except when the point
of emission cannot be readily observed it may be measured
at an observable point on a plume nearest the point of
emission.

SECTION 5.07 - MINIMUM EMISSION STAN-
DARDS FOR COMBUSTION

AND INCINERATION SOURCES

A. No person shall cause or permit visible plume from
any combustion or incineration source that exceeds twenty
percent (20%) opacity for three consecutive minutes in any
one hour period or cause or permit an emission of particulate
matter in excess of the standard set forth in Section 5.08.

B. For all incinerator sources no person shall cause or
permit emissions in excess of 100 ppm of total unburned
hydrocarbons. Incinerators shall be operated only during
daylight hours unless written permission to operate at other
times is received from the Authority.

C. Stated concentrations for combustion and incineration
sources will be determined after the volumes are corrected
to seven percent (7%) oxygen.

D. All incinerators designed to burn twelve tons per day
of materials shall be subject to the standards set forth in
WAC 173-434.

SECTION 5.08 - MINIMUM EMISSION STAN-
DARDS FOR GENERAL PRO-

CESS SOURCES

No person shall cause or permit the emission of particu-
late matter from any general process operation in excess of
one tenth (0.10) grains per standard cubic foot of dry
exhaust gas as tested in accordance with 40 CFR Part 60
Appendix A, Method 5, "Determination of Particulate
Emissions from Stationary Sources".

SECTION 5.09 - MINIMUM STANDARDS OR
PROCEDURES FOR CERTAIN
SOURCE CATEGORIES

The Authority finds that reasonable regulation of
sources within certain categories requires separate standards
applicable to such categories. The standards set forth in this
section shall be the minimum standards for sources within
the categories listed and except as specifically provided in
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this Section, such sources shall be required to meet the pro-
visions of Section 5.06, Section 5.07, and Section 5.08.

A. Asphalt Batch Plants.

1. All batch plants shall meet all requirements of Title
40 CFR 60.90 Subpart I, "Standards of Performance for Hot
Mix Asphalt Facilities".

2. Asphalt batch plants shall utilize Best Available
Control Technology and shall be maintained and operated to
minimize emissions.

B. Hogged Fuel Boilers.

1. No person shall operate a hogged fuel boiler that will
cause or permit an emission for more than three (3) minutes
in any one (1) hour of an air contaminant from any source
which, at the emission point or within a reasonable distance
of the emission point, exceeds twenty percent (20%) opacity
or which causes an emission of particulate matter in excess
of one-fifth (0.20) grains per standard dry cubic foot.
Provided that emissions may exceed twenty percent opacity
for up to fifteen consecutive minutes once in any eight
hours. The intent of this provision is to permit the soot
blowing and grate cleaning necessary to the operation of
these units. This practice is to be scheduled for the same
specific times each day and the Authority shall be notified
of the schedule or any changes.

2. All hogged fuel boilers shall utilize Reasonably
Available Control Technology and shall be maintained and
operated to minimize emissions.

3. The Authority may establish additional requirements
for hogged fuel boilers located in or proposed for location in
sensitive areas. These additional requirements may include,
but shall not be limited to:

a. A requirement to meet provisions of Section 5.07.

b. A requirement to utilize Best Available Control
Technology.

c. A requirement to reduce or eliminate emissions if the
Authority establishes that such emissions unreasonably in-
terfere with the use or enjoyment of the property of others
or if such reductions or eliminations are necessary to meet
ambient air quality standards.

C. Orchard Heating.

1. Burning of rubber material, asphaltic products,
crankcase oil or petroleum wastes, plastic, or garbage is pro-
hibited.

2. It shall be unlawful to burn any material or operate
any orchard heating device that causes visible emissions ex-
ceeding twenty percent (20%) opacity, except during the first
thirty (30) minutes after such device or material is ignited.

D. Grain Elevators.

1. Any grain elevator which is primarily classified as a
materials handling operation shall meet all the provisions of
Section 5.06, B, C, D, and E.

2. The Authority may establish additional requirements
for grain elevators located, or proposed for location, in sen-
sitive areas. These requirements may include, but shall not
be limited to:

a. A requirement to meet the provisions of Section 5.06
and Section 5.08.

E. Asbestos.

No person shall remove or otherwise disturb asbestos,
to the extent that asbestos fibers may become airborne,
without notifying the Authority ten (10) days prior to
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removal. If removal is necessary due to an emergency, the
ten day waiting period may be waived by the Authority.

1. Private Residents.

Private homeowners, when removing friable asbestos
materials from their normally occupied or will be normally
occupied homes, may be required to remove the asbestos
materials according to the National Emission Standard for
Hazardous Air Pollutants (NESHAPS) as set forth in Title 40
Code of Federal Regulations part 61, as the same now exists
or may be amended. Removal and disposal of non-friable
asbestos materials shall be conducted in accordance with
practices and procedures approved by the Authority.

2. Small Quantity Asbestos Material.

Asbestos Materials in quantities less than 160 square
feet or 260 linear feet must be removed and disposed of
according to practices and procedures approved by the
Authority.

3. Commercial, Industrial or other sources.

No person shall demolish any commercial, institutional,
or industrial building, or any residential facility constructed
to house four (4) or more families without first performing
a thorough inspection, to be conducted by a qualified expert
to determine the quantities and types of asbestos materials
present. If it is determined that such building contains
asbestos, no person shall commence the demolition of such
facility without complying with the requirements of
NESHAPS, the Federal Rule stated in E (1) above.

4. Fees or Administrative Charges.

Any person applying for a Notification of Demolition or
Renovation from the Authority or private homeowners, prior
to removing asbestos materials from their homes, may be
assessed a fee by the Authority in accordance with the fee
schedule as approved by the Board.

SECTION 5.10 - SENSITIVE AREA DESIGNATION

In order to control the emission of air contaminants in
a manner which takes into account the severity of the air
pollution problem in the different areas in which the sources
are, or may be located, the Authority, after public hearing
upon due notices to all interested parties, may designate
sensitive areas. Designation of such areas shall be based on
a consideration of present and predicted ambient air quality;
population density and trends; distance of sources from
public roads; recreational areas and areas of human habita-
tion; topographic and meteorological conditions and other
pertinent variables. Sources within a designated sensitive
area shall be subject to more stringent standards or compli-
ance schedule than sources located outside such areas. This
section applies only to those geographical areas and source
categories under the direct jurisdiction of the department.

SECTION 5.11 - MONITORING AND SPECIAL
REPORTING

A. Monitoring.

The Authority shall conduct a continuous surveillance
program to monitor the quality of the ambient atmosphere as
to concentrations of air contaminants as approved by the
Board.

As part of this program, the Authority or its authorized
representative may require any source under the jurisdiction
of the Authority to conduct stack and/or ambient air monitor-
ing, and to report the results to the Authority.

Proposed

Washington State Register, Issue 93-17

B. Investigation of conditions.

The Control Officer or an authorized representative shall
have authority to investigate conditions as set forth in
Section 2.02(C).

C. Source testing.

In order to demonstrate compliance with this Regulation,
the Authority or its authorized representative may require
that a test be made of the source in a manner approved by
the Authority. The operator of a source may be required to
provide the necessary platform and sampling ports to
perform a test of the source. The Authority shall be allowed
to obtain a sample from any source. The operator of the
source shall be given an opportunity to observe the sampling
and to obtain a sample at any time.

D. Report of breakdown or upset condition.

If an equipment breakdown or upset condition occurs
resulting in emissions in excess of applicable limits set by
this Regulation or resulting in emissions which violate an
applicable compliance schedule, the owner or operator of the
affected source shall take immediate corrective action and
shall report such breakdown to the department by the next
working day after the breakdown occurs.

An initial breakdown or upset condition shall not be
subject to penalties for emissions in excess of the limits set
by this chapter, providing the owner or operator complies
with the provisions of this subsection and providing the
breakdown or upset was not the result of gross negligence.
If an extended time period is required to complete the
corrective action, the Authority or its authorized representa-
tive may require that the operation be curtailed or shutdown.
Repeated breakdowns may be subject to all penalties
authorized by law. The Authority or its authorized represen-
tative may issue regulatory orders specifying maintenance
and operating procedures.

E. Continuous Monitoring and Recording.

Owners and operators of the following categories of
stationary sources shall install, calibrate, maintain and
operate equipment for continuously monitoring and recording
those emissions specified. The exceptions listed for the
following categories do not apply if the continuous emission
monitoring is required by the SIP.

1. Fossil fuel-fired steam generators.

a. Opacity, except where:

(1) Steam generator capacity is less than 250 million
BTU per hour heat input, or

(2) Only gaseous fuel is burned, or

(3) Only oil or a mixture of oil and gas is burned and
opacity and particulate regulations can be met without using
particulate collection equipment; and, the source has never,
through any administration or judicial procedure, been found
in violation of any visible emission standard.

b. Sulfur dioxide, except where:

(1) Steam generator capacity is less than 250 million
BTU per hour heat input, or

(2) Sulfur dioxide control equipment is not required.

c. Percent oxygen or carbon dioxide where such
measurements are necessary for the conversion of sulfur
dioxide continuous emission monitoring data.

d. General exception.

These requirements do not apply to a fossil fuel-fired
steam generator with an annual average capacity factor of
less than thirty percent (30%), as reported to the Federal
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Power Commission for the calendar year 1974, or as
otherwise demonstrated to the Authority by the owner or
operator.

2. Sulfuric acid plants.

Sulfur dioxide where production capacity is more than
three hundred (300) tons per day, expressed as one hundred
percent (100%) acid, except for those facilities where
conversion to sulfuric acid is utilized primarily as a means
of preventing emissions to the atmosphere of sulfur dioxide
or other sulfur compounds.

3. Fluid bed catalytic cracking units catalyst regenerators
at petroleum refineries.

a. Opacity where fresh feed capacity is more than
20,000 barrels per day.

4. Wood residue fuel-fired steam generators.

a. Opacity, except where:

(1) Steam generator capacity is less than 100 million
BTU per hour heat input.

b. Continuous monitoring equipment.

The requirements of Section 5.11 (E)(5) do not apply to
wood residue fuel-fired steam generators, but continuous
monitoring equipment shall be subject to approval by the
-Authority.

5. Owners and operators of those sources required to in-
stall continuous monitoring equipment under this Regulation
or the SIP shall demonstrate to the Authority compliance
with the equipment and performance specifications, and
observe the reporting requirements, contained in Title 40,
Code of Federal Regulations, Part 51, Appendix P, Section
3, 4, and 5, promulgated on October 6, 1975, which is by
this reference adopted and incorporated herein.

F. All sources subject to this Regulation shall procure
and install equipment and commence monitoring and
recording activities no later than eighteen (18) months after
adoption of this Regulation by the Authority. Any extension
to this time requirement shall be negotiated through the
variance procedure of WAC 173-400-150.

G. Special considerations.

If or reason of physical plant limitations or extreme
economic situations, the Authority determines that continu-
ous monitoring is not a reasonable requirement, alternative
monitoring and reporting procedures will be established on
an individual basis. These will generally be of the form of
stack tests conducted at a frequency sufficient to establish
the emission levels over time and to monitor deviations in
these levels.

H. Exemptions.

Subsection 5.11(E) does not apply to any source which

1. Subject to a new source performance standard.

2. Not subject to an applicable emission standard.

3. Scheduled for retirement within five (5) years after
inclusion of monitoring equipment requirements in this
Regulation, provided that adequate evidence and guarantees
are provided that clearly show that the source will cease
operations prior to that date.

1. Monitoring system malfunctions.

A source may be temporarily exempted from the
monitoring and reporting requirements of this Regulation
during periods of monitoring system malfunctions provided
that the source owner or operator shows to the satisfaction
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of the Authority that the real malfunction was unavoidable
and is being repaired as expeditiously as practicable.

SECTION 5.12 - PREVENTIVE MEASURES

A. No person shall cause, let, allow or permit or suffer
particulate matter to be stored, handled, or transported
without taking reasonable precautions to prevent air pollu-
tion.

B. No person shall cause, let, allow, permit. or suffer a
building or its appurtenances or road to be constructed,
altered, repaired or demolished without taking reasonable
precautions to prevent air pollution.

C. Nothing in this Regulation shall be construed to
impair any cause of action or legal remedy therefore of any
person, or the public, or the injury or damage arising from
the emission from any air contaminant in such place, manner
or concentration as to constitute air pollution or a common
law nuisance.

D. Any person engaged in the construction, repair,
remodeling or demolishing of any building, or engaging in
any road construction or repair within any incorporated town
or city in Yakima County, Washington, or within an area of
one (1) mile of the city limits of the city of Yakima,
Washington, or within one-quarter (1/4) of a mile of the city
limits of any other town or city in Yakima County, Washing-
ton, shall take such measures as are reasonably necessary to
reduce air pollution, including the use of water and the
sprinkling of water to control dust so that the same is not
emitted and deposited upon the property of others in quanti-
ties which unreasonably interfere with the enjoyment of their
property. No work as above defined shall be commenced
without having water available at the job site in sufficient
quantities to control air pollution at the time of commence-
ment of such work.

ARTICLE VI
OPERATING PERMITS

SECTION 6.01 - POLICY

The Yakima County Clean Air Authority shall adminis-
ter an air operating permit program upon approval of its
delegation request, pursuant to RCW 70.94. Under this
program any air contaminant source subject to section 6.02
shall be required to have an air operating permits.

SECTION 6.02 - APPLICABILITY

Operating permits shall be required for all sources
where:

A. Required by the Federal Clean Air Act, and

B. For any source that may cause or contribute to air
pollution in such quantity as to create a threat to public
health and welfare. This subsection shall not apply to small
businesses except when both of the following limitations are
satisfied:

1. That source is in an area exceeding or threatening to
exceed federal or state air quality standards, and

2. The Authority provides reasonable justification that
requiring a source to have a permit is necessary in order to
meet federal or state air quality standards.
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SECTION 6.03 - PROGRAM DELEGATION

The delegation order authorizing the Yakima County
Clean Air Authority to administer its Air Operating Permit
Program shall become effective ninety (90) days after
approval by the United States Environmental Protection
Agency (EPA).

SECTION 6.04 - PERMIT APPLICATION

Within one hundred eighty (180) days after EPA approval of
the Authority’s permitting program any source required to
have a permit shall submit to the Authority a compliance
plan and a permit application, signed by a responsible
official, certifying the accuracy of the information submitted.
Until permits are issued, existing sources shall be allowed to
operate under presently applicable standards and conditions
provided such sources submit complete and timely permit
applications.

New Sources which commence operation after EPA
approval of the Authority’s permitting program and which
are required to have a permit shall file a complete permit
application within twelve (12) months after commencing
operation.

Unless the Authority determines that an application is
not complete within sixty (60) days of receipt of the applica-
tion, such application shall be deemed to be complete.

SECTION 6.05 - PERMIT CONTENT

Each air operating permit shall state the origin of and
the specific legal authority for each requirement included
therein. Every requirement in an operating permit shall be
based upon the most stringent of the following requirements:

A. The Federal Clean Air Act and rules implementing
that act, including provisions of the approved SIP; and

B. RCW 70.94 and the rules adopted thereunder; and

C. The requirements of any order or regulation adopted
by the Authority; and

D. Chapter 70.98 RCW and rules adopted thereunder;
and

E. Chapter 80.50 RCW and rules adopted thereunder.

The Authority shall issue permits for a fixed term of
five years.

SECTION 6.06 - PERMIT ISSUANCE, RENEWAL,

REOPENINGS, AND REVISIONS

A proposed permit must be reviewed prior to issuance
by a professional engineer or staff under the direct supervi-
sion of a professional engineer in the employ of the Yakima
County Clean Air Authority or the Department of Ecology.

The Authority shall take final action on each permit
application within eighteen months of receiving a complete
application except during a transition period (not to exceed
three years) that will begin the effective date of the permit
program. During the transition period the Authority shall
take final action on at least one-third of all operating permit
applications annually.

A source shall submit an application for permit renewal
no later than six (6) months prior to the expiration date of
the permit.

A permit may be modified or amended during its term
at the request of the permittee, or for any reason allowed by
the Federal Clean Air Act.
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SECTION 6.07 - PUBLIC INVOLVEMENT

All proposed permits shall be subject to public notice
and comment. The Authority shall respond to comments
received from interested parties prior to the time that the
proposed permit is submitted to the EPA for review pursuant
to section 505(a) of the Federal Clean Air Act. In the event
that the EPA objects to a proposed permit pursuant to
section 505(b) of the Federal Clean Air Act, the Authority
shall not issue the permit, unless the permittee consents to
the changes required by the EPA.

SECTION 6.08 - VIOLATION

After the effective date of the permit program, it shall
be unlawful for any person to operate a permitted source in
violation of any requirement of a permit issued under this
article or fail to submit a permit application as outlined in
Section 6.04.

SECTION 6.09 - FEE ASSESSMENT

Pursuant to RCW 70.94.161(14), the Authority shall
allocate its fiscal 1994 air operating permit program develop-
ment costs among the sources under its jurisdiction emitting
one hundred tons or more per year of a regulated pollutant
during calendar year 1992 and shall collect interim fees from
these sources. These interim fees shall be in accordance
with the fee schedule as approved by the Board. The
Authority shall collect these interim fees and the interim fees
assessed by the Department of Ecology at the same time.

Pursuant to RCW 70.94, (Bill 1089), the Authority shall
determine, assess, and collect annual fees sufficient to cover
the Authority’s direct and indirect costs of implementing its
air operating permit program. These annual fees shall be in
accordance with the fee schedule as approved by the Board.
The Authority shall collect these annual fees and the annual
fees assessed by the Department of Ecology at the same
time.

Air operating permit fees collected by the Authority on
behalf of the Department of Ecology shall be remitted to the
Department. Air operating permit fees collected by the
Authority on its own behalf shall be deposited into an air
operating permit account dedicated exclusively to the support
of its Air Operating Permit Program.

ARTICLE VII
VARIANCES

SECTION 7.01 - VARIANCES

A. Any person who owns or is in control of any plant,
building, structure, establishment, process or equipment, may
apply to the Board for a variance from the provisions of
these Regulations governing the quality, nature, duration or
extent of discharge of air contaminants in accordance with
the provisions of RCW 70.94.181. The application shall be
accompanied by such information and data as the Board may
require. The Board may grant such variance, but only after
public hearing or due notice if the Board finds that:

1. The emissions occurring or proposed to occur do not
endanger public health or safety or the environment; and

2. Compliance with the rules and regulations from
which variance is sought would produce serious hardship
without equal or greater benefits to the public.
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3. Provided, however, that the Board will not grant
variances to state rules unless the same have been approved
by the Washington State Department of Ecology prior to
being issued by the Yakima County Clean Air Authority.

4. Total time period for a variance and a renewal of
such variance shall not exceed one year.

B. No variance shall be granted pursuant to this section
until the Board has considered the relative interest of the
applicant, other owners of property likely to be affected by
the emissions, and the general public.

C. Any variance or renewal thereof shall be granted
within the requirements of subsection A and for time periods
and under conditions consistent with the reasons therefore,
and within the following limitations:

1. If the variance is granted on the ground that there is
no practicable means known or available for the adequate
prevention, abatement or control of the pollution involved,
it shall be only until the necessary means for prevention,
abatement or control become known and available, and
subject to the taking of any substitute or alternative measures
that the Department of Ecology or Board may prescribe.

2. If the variance is granted on the ground that compli-
ance with the particular requirements or requirement from
which variance is sought will require the taking of measures
which, because of their extent or cost, must be spread over
a considerable period of time, it shall be for a period not to
exceed such reasonable time, as in the view of the Depart-
ment of Ecology or Board is requisite for the taking of the
necessary measures. A variance granted on the ground
specified herein shall contain a timetable for the taking of
action in an expeditious manner and shall be conditioned on
adherence to such timetable.

3. If the variance is granted on the ground that it is
justified to relieve or prevent hardships of a kind, other than
that provided for in Subsections 7.01(A) (1), (2), and (3), it
shall be for not more than one (1) year.

D. If renewal is made to the Board on account of the
variance, no renewal thereof shall be granted unless, follow-
ing a public hearing on the complaint on due notice, the
Board finds that renewal is justified. No renewal shall be
granted except on application therefor. Any such application
shall be made at least sixty (60) days prior to the expiration
of the variance. Immediately upon the receipt of the
application for renewal the Board shall give public notice of
such application in accordance with the rules and regulations
of the Board.

E. A variance or renewal shall not be a right of the
applicant or holder thereof but shall be granted at the
discretion of the Board. However, any applicant adversely
affected by the denial or the terms and conditions of the
granting of an application for variance or renewal of a
variance by the Board, may obtain judicial review thereof
under the provisions of Chapter 34.05 of RCW as now or
hereafter amended.

F. Nothing in this section and no variance or renewal
granted pursuant hereto shall be construed to prevent or limit
the applications of the emergency provisions and procedures
of RCW 70.94.710 through 70.94.730 to any person or their
property.

G. An application for variance or for the renewal thereof
submitted to the Department of Ecology or Board pursuant
to this section, shall be approved or disapproved by the
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Board within sixty (60) days of receipt, unless the applicant
and the Board agree to a continuance.

ARTICLE VIl
PENALTY AND SEVERABILITY

SECTION 8.01 - PENALTY FOR VIOLATION

A. Any person who knowingly violates any of the
provisions of these Regulations or any ordinance, resolution,
statute or regulation in force pursuant thereto shall be guilty
of a crime and upon conviction thereof shall be punished by
a fine of not more than Ten Thousand Dollars ($10,000) or
by imprisonment in the county jail for not more than one (1)
year, or both.

B. Any person who negligently releases into the ambient
air any substance listed by the Department of Ecology as a
hazardous air pollutant other than in compliance with the
terms of an applicable permit or emission limit, and who at
the time negligently places another person in imminent
danger of death or substantial bodily harm shall be guilty of
a crime and shall, upon conviction, be punished by a fine of
not more than Ten Thousand Dollars ($10,000) or by
imprisonment for not more than one (1) year, or both.

C. Any person who knowingly releases into the ambient
air any substance listed by the Department of Ecology as a
hazardous air pollutant, other than in compliance with the
terms of an applicable permit or emission limit, and who
knows at the time that he or she thereby places another
person in imminent danger of death or substantial bodily
harm shall be guilty of a crime and shall, upon conviction,
be punished by a fine of not more than Fifty Thousand
Dollars ($50,000) or by imprisonment for not more than five
(5) years, or both.

D. Any person who knowingly fails to disclose a
potential conflict of interest under RCW 70.94.100 shall be
guilty of a gross misdemeanor and upon conviction thereof
shall be punished by a fine of not more than Five Thousand
Dollars ($5,000).

SECTION 8.02 - ADDITIONAL OR ALTERNATIVE
PENALTIES

A. In addition to or as an alternate to any other penalty
provided by law, any person who violates the provisions of
Chapter 70.94 RCW, Chapter 70.120 RCW, or any of the
rules and regulations the Yakima County Clean Air Authori-
ty may enforce under such Chapters of the Revised Code of
Washington may incur a civil penalty in an amount not to
exceed Ten Thousand Dollars ($10,000) per day for each
violation. Each such violation shall be a separate and
distinct event, and, in the case of a continuing violation, each
days continuance shall be a separate and distinct violation.

Any person who fails to take action as specified by an
order issued pursuant to this Chapter shall be liable for a
civil penalty of not more than Ten Thousand Dollars
($10,000) per day for each day of continued noncompliance.

B. Penalties incurred but not paid shall accrue interest
beginning on the ninety-first (91st) day following the date
that the penalty becomes due and payable at the highest rate
allowed by RCW 19.52.020 on the date that the penalty
becomes due and payable. If violations or penalties are
appealed interest shall not begin to accrue until the
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thirty-first (31st) day following the final resolution of the
appeal.

C. Each act of commission or omission which procures,
aids or abets the violation described herein shall be consid-
ered a violation under the provisions of this section and
subject to the same penalty. The penalties provided in this
section shall be imposed pursuant to RCW 43.12(B).300.

D. In addition to the other penalties provided above, any
person knowingly under-reporting emissions or other
information used to set fees or persons required to pay
emissions or permit fees who are more than ninety (90) days
late with such payments may be subject to a penalty equal
to three (3) times the amount of the original fee owed.

E. All penalties recovered under this section by the
Authority shall be paid into the treasury of the Authority and
rendered into its funds.

SECTION 8.03 - ASSURANCE OF DISCONTINUANCE

As an additional means of enforcing these Regulations,
the Board may accept an assurance of discontinuance of any
act or practice deemed in violation of this Regulation, from
any person engaging in, or who has engaged in, such act or
practice. Any such assurance shall specify a time limit
during which such discontinuance is to be accomplished.
Failure to perform the terms of any such assurance shall
constitute prima facie proof of a violation of these Regula-
tions, or order issued pursuant hereto, which make the
alleged act or practice unlawful for the purpose of securing
any injunction or other relief from the Superior Court as
provided in RCW 70.94.425.

SECTION 8.04 - RESTRAINING ORDER - INJUNC-
TIONS

Notwithstanding the existence or use of any other
remedy, whenever any person has engaged in, or is about to
engage in, any acts or practices which constitute or will
constitute a violation of any provision of these Regulations
or order issued thereunder, the Board, after providing notice
to such person and an opportunity to comply, may petition
the Superior Court of the county wherein the violation is
alleged to be occurring or to have occurred for a restraining
order or a temporary or permanent injunction or other
appropriate order.

SECTION 8.05 - SEVERABILITY

If any phrase, clause, subsection, or section of this
Regulation shall be declared unconstitutional or invalid by
any court of competent jurisdiction it shall be conclusively
presumed that the Board of Directors would have enacted
this Regulation without the phrase, clause, subsection, or
section so held unconstitutional or invalid and the remainder
of the Regulation shall not be affected as a result of said part
being held unconstitutional or invalid.

ARTICLE IX
WOODSTOVES AND FIREPLACES

SECTION 9.01 - POLICY

Without limiting the power of the Yakima County Clean
Air Authority or its Director or Agents, the Authority states
that it shall be its policy, to the extent that it is compatible
with the enforcement of the regulations, to instruct and
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educate the public and violators of the hazards to health
caused by woodsmoke, and to authorize educational materi-
als concerning those dangers.

SECTION 9.02 - OPACITY

No person owning, operating or in control of a residen-
tial solid fuel burning device shall cause, allow or discharge
to the ambient air any emissions from such device which are
of an opacity greater than twenty percent (20%) except for
the purposes of public education, then the opacity level shall
not be greater than ten percent (10%).

SECTION 9.03 - PROHIBITIVE FUEL TYPES

A person shall not cause or allow any of the following
materials to be burned in a solid fuel burning device:
Garbage;

Treated Wood;

Plastic Products;

Rubber Products;

Animals;

Asphaltic Products;

Waste Petroleum Products;
Paints, or;

I. Any substance other than Seasoned Wood Fuel which
normally emits dense smoke or obnoxious odors.

SECTION 9.04 - LIMITATIONS OF SALES OF
SOLID FUEL BURNING DEVIC-
ES

A. After January 1, 1992, no used solid fuel burning
devices shall be installed in new or existing buildings unless
such device is either Oregon Department of Environment
Quality Phase II or EPA certified, or a pellet stove either
certified or exempt from certification by the EPA.

B. Solid Fuel Burning Devices.

After January 1, 1995, a person shall not advertise to
sell, offer to sell, sell, bargain, exchange, or give away a
solid fuel burning device unless it has been certified and
labeled in accordance with procedures and criteria specified
in "40 CFR 60 Subpart AAA - Standards of Performance for
Residential Wood Heaters" as amended througjh July 1,
1990, and meets the following particulate air contaminant
emission stnadards and the test methodology of the EPA in
effect on January 1, 1991, or an equivalent standard under
any test methodolgy adopted by the EPA subsequent to such
date:

1. Two and one-half (2 1/2) grams per hour for catalytic
woodstoves; and

2. Four and one-half (4 1/2) grams per hour for all other
solid fuel burning devices.

3. For purposes of this subsection, "equivalent” shall
mean the emissions limits specified in this subsection
multiplied by a statistically reliable conversion factor
determined by ecology that relates the emission test results
from the methodology established by the EPA prior to May
15, 1991, to the tests results from the methodology subse-
quently adopted by that agency.

C. Fireplaces.

After January 1. 1997, a person shall not advertise to
sell, offer to sell, sell, bargain, exchange, or give away a
factory built fireplace unless it meets the 1990 EPA stan-
dards for woodstoves or equivalent standard that may be
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established by the state building code council by rule.
Subsection 9.04(A) shall not apply to fireplaces, including
factory built fireplaces, and masonry fireplaces.

SECTION 9.05 - PROHIBITION OF VISIBLE
EMISSIONS DURING AIR POL-
LUTION EPISODES

A. Any person in a residence or commercial establish-
ment which has an adequate source of heat without burning
wood shall:

1. Not burn wood in any solid fuel burning device
whenever the Department of Ecology or the Authority has
determined under RCW 70.94.715 that any Air Pollution
Episode exists in that area.

2. Not burn wood in any solid fuel burning device
except those which are either Oregon Department of Envi-
ronmental Quality Phase II or United States Environmental
Protection Agency certified or certified by the Department of
Ecology under RCW 70.94.457 (1) or a pellet stove either
certified or issued an exemption by the United States
Environmental Protection Agency in accordance with Title
40, Part 60 of the Code of Federal Regulations in the
geographic area and for the period of time that a first stage
of impaired air quality has been determined by the Depart-
ment of Ecology or by the Yakima County Clean Air
Authority. The geographic area affected by a first stage of
impaired air quality is the Woodsmoke Control Zone as
defined in Section 1.03(48).

3. Not burn wood in any solid fuel burning device,
including those that meet the standards set forth in RCW
70.94.457, in any geographic area for the period of time that
a second stage of impaired air quality has been determined
by the Department of Ecology or the Yakima County Clean
Air Authority. The geographic area affected by a second
stage of impaired air quality is the Woodsmoke Control
Zone as defined in Section 1.03(48).

ARTICLE X
CHLOROFLUOROCARBONS

SECTION 10.01 - POLICY

The Board recognizes that the release of
chlorofluorocarbons into the atmosphere contributes to the
destruction of stratospheric ozone and such destruction
threatens plant and animal life. The Board further recogniz-
es that unnecessary release of chlorofluorocarbons should be
eliminated when such times as chlorofluorocarbon extraction
equipment are readily available to local businesses and the
Department of Ecology has adopted rules to control
chlorofluorocarbon emission sources including performance
specifications for chlorofluorocarbon extraction and/or
recycling equipment.

ARTICLE XI
EFFECTIVE DATE

The effective date of these Regulations shall be

ARTICLE XII
ADOPTION OF STATE AND FEDERAL
REGULATIONS

SECTION 12.01 - STATE REGULATIONS
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Except as the same may be inconsistent with the
provisions of this Regulation of the Yakima County Clean
Air Authority as now adopted or hereafter amended, the
Yakima County Clean Air Authority does hereby adopt by
reference and incorporates herein, as if specifically set forth
herein, all of the terms and provisions of the Washington
State Administrative Code as identified below:

WAC 173-400  General Regulations for Air Pollution

Sources;

WAC 173-425  Open Burning;

WAC 173-430  Burning of Field and Turf Grasses
Grown for Seed;

WAC 173-433  Solid Fuel Burning Device Standards;

WAC 173-434  Solid Waste Incineration Facilities;

WAC 173-435  Emergency Episode Plans;

WAC 173-470 Suspended Particulate (Ambient
Standards);

WAC 173-474  Sulphur Oxide Standards;

WAC 173-475  Photochemical Oxidant, Hydrocar-
bons, Nitrogen Dioxide (Ambient
Standards);

WAC 173-460 Controls for New Sources of Toxic
Air Pollutants;

WAC 173-491  Emission Standards and Controls for

Sources Emitting Gasoline Vapors.
SECTION 12.02 - FEDERAL REGULATIONS

Except as the same may be inconsistent with the
provisions of this Regulation of the Yakima County Clean
Air Authority as now adopted or hereafter amended, the
Yakima County Clean Air Authority does hereby adopt by
reference and incorporates herein, as if specifically set forth
herein, all of the terms and provisions of the Code of
Federal Regulations as identified below:

Title 40 CFR, New Source Performance Standards

(NSPS);
Part 60
Title 40 CFR, National Emissions Standards for
Hazardous Air
Part 61 Pollutants (NESHAPS).
DULY ADOPTED THIS day of s
1993.

SIGNED YAKIMA COUNTY CLEAN AIR AUTHORITY BY:

(Chairperson)

Reviser’s note: The spelling errors in the above material occurred in
the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser’s note: The typographical errors in the above material
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.
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WSR 93-17-012
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed August 6, 1993, 2:04 p.m]

Original Notice.

Title of Rule: Hearing and review under the work
incentive program, chapter 192-10 WAC; Marginal labor
force attachment, chapter 192-30 WAC; and Belltown job
service center services, WAC 192-12-158.

Purpose: Repeal of rules, which are no longer valid.
Regulated subject matter no longer exists.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Statute Being Implemented: RCW 50.12.040.

Summary: Chapter 192-10 WAC, superfluous rule,
program no longer exists; chapter 192-30 WAC, superfluous
rule, program no longer exists; and WAC 192-12-158,
superfluous sections, circumstances changed, subject matter
regulated by section no longer applicable.

Reasons Supporting Proposal: Subject matter of
regulations no longer exists.

Name of Agency Personnel Responsible for Drafting:
Bob Wagner, Ul Tax Administration, 212 Maple Park, 586-
8271; Implementation and Enforcement: Marie Brillante,
Assistant Commissioner UI Division, 212 Maple Park, 753-
5120.

Name of Proponent: Employment Security Department,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

This repeal does not affect 10 percent of businesses in
any one three-digit industrial classification, nor 20 percent of
all businesses.

Hearing Location: Employment Security Department,
4th Floor Conference Room-A, 212 Maple Park, Olympia,
WA 98507, on September 22, 1993, at 10:00 a.m.

Submit Written Comments to: John Nemes, Rules
Coordinator, Employment Security Department, Mailstop
6000, Olympia, WA 98507-9046, by September 22, 1993.

Date of Intended Adoption: September 27, 1993.

August 5, 1993
Vernon E. Stoner
Commissioner

REPEALER

The following chapters and sections of the Washington
Administrative Code are repealed:

WAC 192-10-010 Hearings and review under the
work incentive program.
Computation of time.

Purpose and scope.
Hearings-Requests-Time limita-
tions.

Hearings-Requests-How made.

WAC 192-10-015
WAC 192-10-020
WAC 192-10-030

WAC 192-10-040

Proposed
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WAC 192-10-050

WAC 192-10-060
WAC 192-10-070
WAC 192-10-080

WAC 192-10-090
WAC 192-10-100

WAC 192-10-110
WAC 192-10-120
WAC 192-10-130
WAC 192-10-140
WAC 192-10-150
WAC 192-10-160
WAC 192-10-170

WAC 192-10-180
WAC 192-10-190
WAC 192-10-200
WAC 192-10-210
WAC 192-10-220
WAC 192-10-230
WAC 192-10-240
WAC 192-10-250
WAC 192-10-265
WAC 192-10-280
WAC 192-10-290
WAC 192-10-300
WAC 192-10-310

WAC 192-10-330
WAC 192-30-010
WAC 192-30-020

WAC 192-30-030

WAC 192-30-040

WAC 192-30-100

WAC 192-30-200

WAC 192-30-210

WAC 192-30-220

WAC 192-30-230

Hearings-Preparation and ser-
vice.

Hearings-Notice requirements.
Hearings-Scheduling-Location.
Parties and presentation of the
case.

Duties of the examiner.
Testimony and examination of
witnesses.

Recording of testimony.
Access to records.
Admissibility of evidence.
Documentary evidence.
Stipulations.

Deposition and interrogatories.
Subpoenas-Procedure for issu-
ance.

Subpoenas-Service.
Subpoenas-Proof of service.
Subpoenas-Attendance fees.
Procedure to quash subpoenas.
Judicial enforcement.
Geographical scope.

Medical evaluation.
Continuances.

Decision of appeals examiner.
Decisions-Preparation and
service.

Certification of novel questions
of law or policy.

Petition for review by the
Commissioner.
Commissioner’s review proce-
dure.

Representation.

Marginal labor force attach-
ment definitions.
Responsibilities of the depart-
ment in determining MLFA
status.

Suspension of marginal labor
force attachment requirements
for claimants unemployed due
to government action.
Suspension of marginal labor
force attachment requirements
for claimants unemployed due
to economic distress.
Modification of marginal labor
force attachment work search
requirements for economic
conditions within a labor mar-
ket area.

Work search responsibilities for
MLFA claimants.

Job service center work search
activity plans for MFLA claim-
ants.

Work search models-Purpose
and description.

Work search model-Definition
of terms.
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WAC 192-12-158  Belltown job service center

services.

Reviser’s note: The typographical error in the above repealer
occurred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WSR 93-17-017
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed August 9, 1993, 3:58 p.m.]

Original Notice.

Title of Rule: Repealing WAC 356-05-214 Manager.

Purpose: This WAC defines manager.

Statutory Authority for Adoption: RCW 41.06.040.

Statute Being Implemented: RCW 41.06.150.

Summary: This proposal will repeal the existing
definition of manager.

Reasons Supporting Proposal: Upon the adoption of
ESHB 2054, effective July I, 1993, new definitions for
manager have been adopted.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, 753-
0468; Implementation and Enforcement: Department of
Personnel.

Name of Proponent: Department of Personnel, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposal will eliminate the current definition
of manager. Due to the adoption of ESHB 2054 a new
definition of manager has been established. The new
definition was effective July 1, 1993, which makes the
existing WAC 356-05-214 unnecessary.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Department of Personnel, 2nd Floor,
Board Room, 521 Capitol Way South, Olympia, WA 98504,
on October 14, 1993, at 10:00 a.m.

Submit Written Comments to: Sharon Whitehead, P.O.
Box 47500, Olympia, WA 98504-7500, by October 12, 1993,

Date of Intended Adoption: October 14, 1993.

August 6, 1993
Dennis Karras
Secretary

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 356-05-214 Manager.

WSR 93-17-012

WSR 93-17-023
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed August 11, 1993, 10:12 a.m.]

Supplemental Notice to WSR 93-08-051.

Title of Rule: Determining standards for application of
full time equivalency standard for part time teachers under
RCW 41.32.345.

Purpose: To adopt formal standards for implementation
of RCW 41.32.345 as required by the language of RCW
41.32.345.

Statutory Authority for Adoption: RCW 41.50.050(5)
and 41.32.345.

Statute Being Implemented: RCW 41.32.345.

Summary: Defines procedure for determining how to
adjust average final compensation for purposes of determin-
ing pension benefits under the Teachers’ Retirement System
Plan I for bona fide part time teachers.

Reasons Supporting Proposal: RCW 41.32.345 directs
the Department of Retirement Systems to adopt rules
implementing statute.

Name of Agency Personnel Responsible for Drafting:
Paul Neal, 1025 East Union Avenue, Olympia, WA 98504,
586-3368; Implementation: Vickie Worgum, 1025 East
Union Avenue, Olympia, WA 98504, 753-3180; and En-
forcement: Margaret Wimmer, 1025 East Union Avenue,
Olympia, WA 98504, 586-9045.

Name of Proponent: Department of Retirement Sys-
tems, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule clarifies who is eligible for the earnable
compensation adjustment authorized by RCW 41.32.345. It
also clarifies how that adjustment is to be applied. The
purpose is to comply with the mandate of RCW 41.32.345
requiring the department to adopt rules implementing the
statute. The anticipated effect will be to provide a reliable
systein for completing the earnable compensation adjustment
authorized by RCW 41.32.345.

Proposal Changes the Following Existing Rules:
Amends WAC 415-112-810 and 415-112-820 by specifying
the criteria for determining whether a teacher is in a bona
fide part-time position.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Department of Retirement Systems,
2nd Floor Boardroom, 1025 East Union Avenue, Olympia,
WA 98504-8380, on September 22, 1993, at 4:00 - 5:00 p.m.

Submit Written Comments to: Paul Neal by August
[September] 9, 1993.

Date of Intended Adoption: September 22, 1993,

August 10, 1993
Paul Neal
Rules Coordinator

Proposed
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WSR 93-17-023

NEW SECTION

WAC 415-112-015 Definitions. (1) All definitions in
RCW 41.32.010 apply to terms used in this chapter, unless
a different meaning is plainly required by the context.

(2) As used in this chapter, unless a different meaning
is plainly required by the context:

“Contract period” for Plan I members as used in RCW
41.32.345 means the period from July 1 to June 30 of the
following year.

"Day" for purposes of administering RCW 41.32.570
means seven compensated hours. "Seventy-five days” means
five hundred twenty-five cumulative compensated hours;

"Duly executed" means that all required forms or
documents have been completed, signed and notarized, and
filed with the department;

"Insurable interest” means a reasonable expectation of
monetary benefit from the continued life of the member; or
a relation of the parties to each other by blood or marriage;

"Pension benefit" means that portion of a retiree’s
monthly retirement allowance that is funded by the state of
Washington and the retiree’s former employer or employers;

"Public educational institution" means a school district,
the state school for the deaf, the state school for the blind,
educational service districts, institutions of higher education,
or community colleges;

"School year" for Plan I members means the fiscal year
running from July 1 to June 30;

“Single life annuity" means an annuity based solely on
the expected remaining life of the member, without regard
to any benefits for the member’s designated beneficiary or
Spouse;

“Spousal consent” means written evidence that the
married member’s spouse consents to the retirement option
selected by the member. The spouse’s notarized signature
on the retirement application, when such application is duly
executed and filed with the department, shall constitute
"spousal consent”;

"Survivor” means a person who has an insurable interest
in the member’s life. Such person shall be nominated by the
member by written designation duly executed and filed with
the department at the time of retirement.

AMENDATORY SECTION (Amending Order 87-09, filed
10/7/87)

WAC 415-112-810 Bona fide employee. The purpose
of WAC 415-112-800 through ((445332-820)) 415-112-830
is to implement the intent of the legislature that section 2,
chapter 265, Laws of 1987 not be used to unfairly inflate a
member’s retirement allowance. The department shall apply
section 2, chapter 265, Laws of 1987 only to members who
are bona fide part-time employees. A member will be
deemed a bona fide part-time employee only if the member
((1s-empleyediess-than—full-time)) has received less than one
year of service credit and only as necessary to ensure that a
member who receives fractional years of service credit
receives benefits proportional to those received by members
who have received full time service credit.

Proposed
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AMENDATORY SECTION (Amending Order 87-09, filed
10/7/87)

WAC 415-112-820 Bona fide part-time position—
How determined. (1) In order for a Plan I member to be
considered a bona fide part-time employee for two consecu-
tive fiscal years and to elect to have his or her earnable
compensation adjusted under RCW 41.32.345, the Plan I
member must be employed for each of the two consecutive
fiscal years:

(a) Under contract for an entire school vear if the
member is employed by a school district, or an educational
service district;

(b) Under contract during three academic quarters of a
fiscal year if the member is employed by an institution of
higher education, the state school for the deaf or the state
school for the blind;

(c) By one or more employers for at least twenty days
but less than one hundred forty-four days during the fiscal

ear;

(d) In an instructional position, which is a position in
which more than seventy-five percent of the member’s time,
including office hours, is spent as a classroom instructor, a
librarian, or a counselor.

(2) In addition to the factors listed in subsection (1) of
this section, in the case of a member who elects to have
earnable compensation defined as provided in section 2,
chapter 265, Laws of 1987, the department will determine
whether the member held a bona fide part-time position
during the years used to compute benefits, and what earnable
compensation the member would have received if employed
on a regular full-time basis in the same position under
section 2, chapter 265, Laws of 1987. The department
((wih)) may consider, but not be limited to considering, the
following factors:

(a) The salary schedule and related workload provisions,
if any, adopted pursuant to RCW ((28A-67-066))
28A.405.200 by the school district by which the member
was employed,;

(b) The salary schedule, workload provisions, or related
documents, used by the community college district by which
the member was employed, including salary schedules or
workload provisions contained in a collective bargaining
agreement negotiated pursuant to chapter 28B.52 RCW;

(c) Whether the member’s position is included on the
employing district’s salary schedule, in workload provisions,
or in a collective bargaining agreement, and whether the
member’s position has duties, responsibilities, workload
requirements, or methods of pay similar to those of positions
found in the district’s schedule, provisions, or collective
bargaining agreement;

(d) When the member’s position was created, and how
long the position was held by the member;

(e) Whether the member has previously retired under the
provisions of chapter 41.32 RCW.

() (3) Upon the department’s request, employers
shall provide to the department information addressing the
factors listed in subsection (1) of this section and such
further information as the department may request.

(4) If a member is employed by more than one employ-
er, all of the member’s employment will be combined for




Washington State Register, Issue 93-17

purposes of determining whether the member has met the

WSR 93-17-023

REPEALER

criteria of subsection (1) of this section.

NEW SECTION

WAC 415-112-830 Adjusting earnable compensation
earned in a bona fide part-time position. The department
will use the following method to determine earnable com-
pensation for members of Plan I employed in a bona fide
part-time positions as determined under WAC 415-112-820,
who elect to have their earnable compensation determined
under RCW 41.32.345. The purpose of the calculation is to
determine what a member would have earned in his or her
position if employed on a regular full-time basis for the
same contract period under their same classification.

(1) The member’s employer or employers will provide
written verification of the following:

(a) The number of hours in a full school day for the
member’s employer. In the absence of an indication in
employment contracts or elsewhere concerning what consti-
tutes one day of employment, the department will designate
seven hours as the length of a school day;

(b) The number of work days in a school year under a
regular full-time contract. As provided in RCW 41.32.345
(3)(a), only work days identified in contracts adopted
pursuant to RCW 28A.405.200 shall be counted under this
subsection. Days worked pursuant to supplemental contracts
authorized by RCW 28A.405.240 and 28A.400.200(4) are
not considered days required under a regular full-time
contract;

(c) The number of hours in a school year ((a) of this
subsection multiplied by (b) of this subsection).

(d) If a bona fide part-time employee was employed by
more than one employer during the school year in question,
the department will average the number of hours in a full
school day and the number of school days in a year in order
to determine the average number of hours in a school year
for purposes of applying this section.

(2) The member’s employer will provide the following
written information regarding the bona fide part-time
employment of the Plan I member during each of the two
consecutive years for which the member elects to have his
or her compensation adjusted under RCW 41.32.345:

(a) Total hours worked by the employee under all
employment contracts; ]

(b) Total earnable compensation earned under all
employment contracts entered into by the employee;

(c) If applicable, the percent or portion of a full-time
contract worked by the employee; and

(d) Net average hourly wage earned by the employee
((b) of this subsection divided by (a) of this subsection).

(3) To determine the member’s adjusted earnable
compensation under RCW 41.32.345 the department will
multiply the member’s average hourly wage as determined
in subsection (2) of this section by the number of hours in
a school year as determined by subsection (1) of this section.
The product equals the compensation the member would
have received in the same position if employed on a regular
full-time basis for the same contract period.

The following sections of the Washington Administra-
tive Code are repealed:

WAC 415-112-535  Definitions for administering
RCW 41.32.570.

Definitions for purposes of
WAC 415-112-720 through

415-112-727.

WAC 415-112-722

WSR 93-17-025
PROPOSED RULES
NORTHWEST AIR

POLLUTION AUTHORITY
[Filed August 11, 1993, 2:42 p.m/]

Continuance of WSR [93-16-049].

Title of Rule: Northwest Air Pollution Authority
regulation.

Purpose: To change the location of the public hearing
on regulation changes.

Hearing Location: Bellingham Public Library,
Fairhaven Branch, 12th and Columbia, on September 8,
1993, at 1:30 p.m.

Submit Written Comments to: Terry Nyman, 302 Pine
Street, #207, Mount Vernon, WA 98273, by July [August]
23, 1993.

Date of Intended Adoption: September 8, 1993.

August 9, 1993
James B. Randles
Assistant Control Officer

WSR 93-17-028
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed August 11, 1993, 1:09 p.m.]

Continuance of WSR 93-14-045.
Title of Rule: WAC 388-86-071 Private duty nursing
services.
Date of Intended Adoption: August 18, 1993.
August 11, 1993
Dewey Brock, Chief
Office of Vendor Services

WSR 93-17-042
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 12, 1993, 1:42 p.m.]

Original Notice.

Title of Rule: WAC 246-918-005 Definitions; 246-918-
250 Basic surgical assistant duties; and 246-918-009 Adjudi-
cative proceedings.

Purpose: To amend existing rules to change title of
surgical assistant to physician assistant-surgical assistant and
also establish rules for adjudicative proceedings.

Proposed
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Statutory Authority for Adoption: RCW 18.71A.020.

Statute Being Implemented: RCW 18.71.060.

Summary: To amend existing rules to change title of
surgical assistant to physician assistant-surgical assistant and
also establish rules for adjudicative proceedings.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Beverly A. Teeter, Board
of Medical Examiners, Olympia, (206) 586-8934.

Name of Proponent: Board of Medical Examiners,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To change the title name of surgical assistant to
physician assistant-surgical assistant and also establish rules
for adjudicative proceedings.

Proposal Changes the Following Existing Rules: To
change the title name of surgical assistant to physician
assistant-surgical assistant.

Hearing Location: Quality Inn - Westwater, 2300
Evergreen Park Drive, Olympia, WA 98502, on September
24, 1993, at 9:30 a.m.

Submit Written Comments to: Beverly A. Teeter,
Program Manager, Department of Health, P.O. Box 47866,
Olympia, WA 98504-7866, by September 20, 1993.

Date of Intended Adoption: September 24, 1993.

August 6, 1993
Beverly A. Teeter
Program Manager

AMENDATORY SECTION (Amending Order 278B, filed

6/3/92, effective 7/4/92)

WAC 246-918-005 Definitions. The following terms
used in this chapter shall have the meanings set forth in this
section unless the context clearly indicates otherwise:

(1) "Certified physician assistant" means an individual
who has successfully completed an American Medical
Association accredited and board approved physician
assistant program and has passed the initial national boards
examination administered by the National Commission on
Certification of Physician Assistants (NCCPA).

(2) "Physician assistant" means an individual who has:

(a) Successfully completed an American Medical
Association accredited and board approved physician
assistant program and is eligible for the NCCPA examina-
tion;

(b) Qualified based on work experience and education
and was licensed prior to July 1, 1989; or

(c) Graduated from a foreign medical school and was
licensed prior to July 1, 1989.

(3) "Physician assistant-surgical assistant” means an
individual who was licensed as a physician assistant between
September 30, 1989, and December 31, 1989, to function in
a limited extent as authorized in WAC 246-918-230.

(4) "Licensee" means an individual licensed as a
certified physician assistant ((era)), physician assistant, or
physician assistant-surgical assistant.

(5) "Board approved program" means a physician
assistant program that maintains Committee on Allied Health
Education and Accreditation standards as defined in the

Proposed
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"essentials" of the council of medical education of the
American Medical Association.

(6) "Sponsoring physician" means the physician who is
responsible for consulting with a certified physician assistant.
An appropriate degree of supervision is involved.

(7) "Supervising physician" means the physician who is
responsible for closely supervising, consulting, and reviewing
the work of a physician assistant.

AMENDATORY SECTION (Amending Order 278B, filed

6/3/92, effective 7/4/92)

WAC 246-918-250 Basic physician assistant-surgical
assistant duties. The physician assistant-surgical assistant
who is not eligible to take the NCCPA certifying exam shall:

(1) Function only in the operating room as approved by
the board;

(2) Only be allowed to close skin and subcutaneous
tissue, placing suture ligatures, clamping, tying and clipping
of blood vessels, use of cautery for hemostasis under direct
supervision;

(3) Not be allowed to perform any independent surgical
procedures, even under direct supervision, and will be
allowed to only assist the operating surgeon;

(4) Have no prescriptive authority; and

(5) Not write any progress notes or order(s) on hospital-
ized patients, except operative notes.

NEW SECTION

WAC 246-918-009 Adjudicative proceedings. The
Board adopts the Model Procedural Rules for Adjudicative
Proceedings as adopted by the Department of Health and
contained in chapter 246-11 WAC, including subsequent
amendments.

WSR 93-17-043
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 12, 1993, 1:46 p.m.]

Original Notice.

Title of Rule: WAC 246-917-100 Examination scores;
246-917-110 FLEX examination standards; 246-917-120
Examinations accepted for reciprocity or waiver; and 246-
917-220 Adjudicative proceedings.

Purpose: To amend existing rules to prepare for a new
licensure examination and to establish rules for adjudicative
proceedings.

Statutory Authority for Adoption: RCW 18.71.060 and
18.71.070.

Statute Being Implemented: RCW 18.71.060 and
18.71.070.

Summary: To amend existing rules to prepare for new
licensure examination and to establish rules for adjudicative
proceedings.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Beverly A. Teeter, Board
of Medical Examiners, Olympia, (206) 586-8934.

Name of Proponent: Board of Medical Examiners,
governmental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To amend existing rules to prepare for new licen-
sure examination and also to establish rules for adjudicative
proceedings.

Proposal Changes the Following Existing Rules: To
amend existing rules to prepare for new licensure examina-
tion and also to establish rules for adjudicative proceedings.

Hearing Location: Quality Inn - Westwater, 2300
Evergreen Park Drive, Olympia, WA 98502, on September
24, 1993, at 9:30 a.m.

Submit Written Comments to: Beverly A. Teeter,
Program Manager, Department of Health, P.O. Box 47866,
Olympia, WA 98504-7866, by September 20, 1993.

Date of Intended Adoption: September 24, 1993.

August 6, 1993
Beverly A. Teeter
Program Manager

AMENDATORY SECTION (Amending Order 148B, filed
2/28/91, effective 3/31/91)

WAC 246-917-100 Examination scores. Examina-
tions given by the Washington state board of medical
examiners:

((éa-))) (1) The board adopts the ((examination-of-the

)) United States Medical
Licensing Examination (USMLE) as the examination
((given)) accepted by the board.

((66)) (2) The minimal passing scores for each compo-
nent of ((theFEEXTand-H-examinations)) any approved
examination combination shall be seventy-five percent.

((¢e¥)) (3) Applications for examination shall remain
valid for two years (four examination cycles). Applicants
who do not pass the examination within the two-year period
must submit a new application and meet the licensure
eligibility requirements in effect at the time of the new
application.

Applicants who do not pass ((+he)) Step 3 of the
USMLE examination after three sittings within seven years
after passing the first examination, either Step 1 or Step 2,
shall demonstrate evidence satisfactory to the board of
having completed a remedial or refresher medical course
approved by the board prior to being permitted to take the
examination again. Applicants who do not pass after the
fourth sitting may not take the examination without complet-

ing ((enetherresideney-program)) an additional year of post-

WSR 93-17-043

1, are eligible to take the 1994 special administration of
FLEX Component 1.

(5) To be eligible for NBME Part III or USMLE Step
3, the applicant must:

(a) Have obtained the MD degree;

(b) Have completed successfully both Parts I and II or
Steps 1 and 2 or Part I and Step 2 or Step 1 and Part II;

(c) Be certified by the education council of foreign
medical graduates (ECFMG) if a graduate of a foreign
medical school, or have successfully completed a fifth
pathway program; and

(d) Have completed, or be near completion, of at least
one post-graduate training year in a program of graduate
medical education accredited by the Accreditation Council
for Graduate Medical Education.

(6) Examination combinations acceptable. Any appli-
cant who has successfully completed Part [ (NBME) or Step
1 (USMLE) plus Part II or Step 2 plus Part III or Step 3; or
FLEX Component 1 plus Step 3; or Part I or Step 1, plus
Part I or Step 2, plus FLEX Component 2 shall be deemed
to have successfully completed a medical licensure examina-
tion as required by RCW 18.71.070. (For clarification see

Table 1.)

AMENDATORY SECTION (Amending Order 147B, filed
2/26/91, effective 3/29/91)

WAC 246-917-110 FLEX examination standards.
Reciprocity applicants who were licensed by passing the
FLEX examination will be eligible for examination waiver
if the applicant received a FLEX ((weighed)) weighted
average score of at least 75. The score may be obtained in
a single setting of the three-day examination or by averaging
the individual day scores from different examinations. The
individual day scores will be averaged according to the
following formula:

Day 1 equals 1/6.

Day 2 equals 2/6.

Day 3 equals 3/6.

The overall average score shall be truncated to the nearest
whole number (i.e., an average of 74.9 equals 74). Single
subject averaging is not permitted. The board will accept the
FLEX weighted average of 75 reported from the federation
of state medical boards. All FLEX scores must be submitted
directly from the federation of state medical boards. FLEX
scores reported by other states will not be accepted.

AMENDATORY SECTION (Amending Order 147B, filed

graduate training or sansfymg any other conditions specified
by the board.

} (((d)—AppHemﬁs—mH—be—ehg*ble—te—G&ke—Fl:EX—l—ﬂfEer

=)
(4) Only those FLEX candidates who have been approved
prior to the December 1993 FLEX examination and who
have passed FLEX Component 2, but not FLEX Component

2/26/91, effective 3/29/91)

WAC 246-917-120 Examinations accepted for
reciprocity or waiver. (1) The board of medical examiners
may accept certain examinations as a basis for reciprocity or
waiver of examination. These include the examinations
given by the federation of state licensing boards (FLEX),
and those given by other states. The minimum passing score
will depend upon the quality of the examination using the
FLEX I and II examination as a guide.

(2) An applicant who has satisfactorily passed examina-
tions given by the National Board of Medical Examiners; or
the Medical Council of Canada and holds a valid LMCC
certificate obtained after 1969, may be granted a license

Proposed
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without examination((—Previded—That-the-applieant-hasnet
previouslyfailed-to-pass-an-examinationheld-inthis-state)).

(3) Examination combination acceptable. Any applicant
who has successfully completed Part I (NBME) or Step 1
(USMLE) plus Part II or Step 2 plus Part III or Step 3; or
FLEX Component 1 plus Step 3; or Part I or Step 1, plus
Part II or Step 2, plus FLEX Component 2 shall be deemed
to have successfully completed a medical licensure examina-
tion as required by RCW 18.71.070.

Examination Combinations Acceptable for Licensure

Table |
Examination sequence Acceptable combinations
Part | Part | or Step |
plus plus
Part I1 Part II or Step H
plus plus
Part 111 Part 111 or Step 3
FLEX Component |
Qlu
FLEX Component 1 tep 3
lus
FLEX Component 2 or
Part | or Step |
plus
Part 11 or Step 2
lus
FLEX Component 2
Step 1
plus
Step 2
plus
Step 3

NEW SECTION

WAC 246-917-220 Adjudicative proceedings. The
Board adopts the Model Procedural Rules for Adjudicative
Proceedings as adopted by the Department of Health and
contained in chapter 246-11 WAC, including subsequent
amendments.

WSR 93-17-045
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 12, 1993, 1:53 p.m.]

Original Notice.

Title of Rule: Home health agency, WAC 246-327-990
Fees; Hospice agency, WAC 246-331-990 Fees; and Home
care agency, WAC 246-336-990 Fees.

Purpose: To implement SSB 5386, reduces fees and
extends the licensure period from one year to two years.
The fee schedule is being restructured based on calculation
of FTEs rather than employees.

Statutory Authority for Adoption: RCW 70.127.120.

Statute Being Implemented: RCW 70.127.090.

Summary: The licensure period is being changed from
one year to two years. The fee schedule is being restruc-
tured based on calculations of FTEs rather than employees.
Fees are reduced as a result.

Proposed
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Reasons Supporting Proposal: Legislature passed SSB
5386 effective July 1, 1993, which requires reducing fee and
changing license period from one year to two years.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Byron Plan, P.O. Box
47852, Olympia, WA 98504-7852, 705-6652.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To implement SSB 5386, reduces fees for all
currently licensed agencies, reduces frequency of the
department’s inspection of agencies, and changes period of
licensure from once a year to once every two years.

Proposal Changes the Following Existing Rules:
Reduces fees and changes licensure period from one year to
two years.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Reduces fees.

Hearing Location: General Administration Auditorium,
11th and Columbia, Olympia, Washington 98504, on
September 21, 1993, at 1:30.

Submit Written Comments to: Ann Foster, P.O. Box
47902, Olympia, WA 98504-7902, by September 20, 1993.
Date of Intended Adoption: September 21, 1993.
~ August 9, 1993
Bruce Miyahara

Secretary

AMENDATORY SECTION (Amending Order 288, filed
7/16/92, effective 8/16/92)
WAC 246-327-990 Fees. (1) Home health ((ageneies

Heensed-underchapter70-427-REW,)) agency operators shall
submit to the depanment ((an-annual-teense-fee-as-follows:

terAgeneies—with-fifteenorlessemployeesseight
hundred-eighty-deHars:)) (a) A biennial renewal fee based

on the number of full-time equivalents (FTEs), which is a
measurement based on a forty-hour week and is applicable
to paid agency employees or contractors, as follows:

(i) A base fee of 360 dollars; and

(ii) For agencies with:

(A) Fifteen or less FTEs, 750 dollars;

(B) Sixteen through fifty FTEs, 900 dollars;

(C) Fifty-one or more FTEs, 1230 dollars;

(b) A fee of one-half the renewal fee specified in
subsection (1)(a) for an initial twelve-month license for:

(i) New firms;

(ii) Businesses not currently licensed to provide home
health care in Washington state; or

(iii) Currently licensed businesses which have had
statement of charges filed against them;

(c) A transfer of ownership fee of fifty dollars. A
transferred license will be valid for the remainder of the
current license period.
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(2) ((Anageney)) A home health agency operator shall

WSR 93-17-045

AMENDATORY SECTION (Amending Order 288, filed

pay one half the base fee in addition to the full fee for FTEs
for each ((applying—fer)) additional ((heme-healths)) hos-
plce((—)) and/or home care license((sshetreeerve-afee

fed.ueema—ef—ewe—haﬂdfed—ﬁ&y—ée}hfs—fer—eeeh—addﬁleﬂa%
F04127H8)).

(3) The department may charge and collect from a
licensee a fee of one-half the base fee specified in subsection
{1)(a) of this section for:

(a) A second on-site visit resulting from a licensees
failure to adequately respond to a statement of deficiencies;

(b) A complete on-site inspection resulting from a
complaint investigation; or

(c) A follow-up compliance survey.

AMENDATORY SECTION (Amending Order 288, filed
7/16/92, effective 8/16/92)

WAC 246-331-990 Fees. (1) Hospice ((ageneies

licensed-under-chapter 70-127-RCW)) agency operators shall
submit to the depanment ((en-ennuatlicensefee-asfollows:

Y

{erAgeneies-with-fifteenorlessemployees—eight
hundred-delars-)) (a) A biennial renewal fee based on the
number of full-time equivalents (FTEs), which is a measure-

7/16/92, effective 8/16/92)

WAC 246-336-990 Fees. (1) Home care ((agenetes

}ieensed-underchepter 70-129-REW)) agency operators shall
submit to the depanment ((an-annual-Heense-fee—asfollows:

{er-Agencies—with-fifteen-or-less-employees;shrhundred
sixty-dotarss)) (a) A biennial renewal fee based on the
number of full-time equivalents (FTEs), which is a measure-
ment based on a forty-hour week and is applicable to paid
agency employees or contractors, as follows:

(i) A base fee of 360 dollars; and

(ii) For agencies with:

(A) Fifteen or less FTEs, 190 dollars;

(B) Sixteen through fifty FTEs, 230 dollars;

(C) Fifty-one or more FTEs, 330 dollars;

(b) A fee of one-half the renewal fee specified in
subsection (1)(a) for an initial twelve-month license for:

(i) New firms;

(ii) Businesses not currently licensed to provide home
care in Washington state; or

(ii1) Currently licensed businesses which have had
statement of charges filed against them;

(c) A transfer of ownership fee of fifty dollars. A
transferred license will be valid for the remainder of the

ment based on a forty-hour week and is applicable to paid

current license period.

agency employees or contractors, as follows:
(i) A base fee of 360 dollars; and
(ii) For agencies with:
(A) Fifteen or less FTEs, 190 dollars;
(B) Sixteen through fifty FTEs, 460 dollars;
(C) Fifty-one or more FTEs, 950 dollars;
~ (b) A fee of one-half the renewal fee specified in
subsection (1)(a) for an initial twelve-month license for:

(i) New firms;

(ii) Businesses not currently licensed to provide hospice

(2) ((An-sageney)) A _home care agency operator shall
pay one half the base fee in addition to the full fee for FTEs
for each ((apphying—for)) additional home health((5)) and/or
hosplce((—er—heme—ea»fe)) llcense((s—sha{Heeei-ve—a—f-ee
reduetion-of-two-hundred—fifty-doHarsfor-each-additional

5 . l ctht] . FRCW
F0127-H80)).

(3) The department may charge and collect from a
licensee a fee of one-half the base fee specified in subsection
(1)(a) of this section for:

care in Washington state; or
(iii) Currently licensed businesses which have had

(a) A second on-site visit resulting from a licensees
failure to adequately respond to a statement of deficiencies;

statement of charges files against them;
(c) A transfer of ownership fee of fifty dollars. A

(b) A complete on-site inspection resulting from a
complaint investigation; or

transferred license will be valid for the remainder of the
current license period.

(2) ((An-ageney)) A hospice agency operator shall pay
one half the base fee in addition to the full fee for FTEs for
each ((epphyingfer)) additional home health((-hespiee;))
and/or home care license((s-shal+eeeive-a—feereduetion-of
{-we-hwadfed—-ﬁ-fey—éeﬂaﬁ—fer—eeeh-add-meﬂﬁi—heeﬂee—m
aceordanee—with-the-provisionsof REW-70427110)).

(3) The department may charge and collect from a
licensee a fee of one-half the base fee specified in subsection
(1)(a) of this section for:

(a) A second on-site visit resulting from a licensees
failure to adequately respond to a statement of deficiencies;

(b) A complete on-site inspection resulting from a
complaint investigation; or

(c) A follow-up compliance survey.

(c) A follow-up compliance survey.

WSR 93-17-049
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed August 13, 1993, 10:12 a.m.]

Original Notice.

Title of Rule: WAC 388-99-055 Base period.

Purpose: Clarification of technical language concerning
certification for clients meeting spenddown who have
incurred hospital expenses and clients who have not incurred
hospital expenses.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Proposed

PROPOSED
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Summary: Clarify the appropriate certification date for
clients who have incurred hospital expenses and those who
have not incurred hospital expenses.

Reasons Supporting Proposal: Clarification of technical
language.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 14th and Franklin,
Olympia, Washington, on September 21, 1993, at 10:00 a.m.

If you need sign language assistance, please contact the
Office of Vendor Services by September 7, 1993. TDD 753-
4595 or SCAN 234-4595.

Submit Written Comments to: Dewey Brock, Chief,
Office of Vendor Services, Mailstop 45811, Department of
Social and Health Services, Olympia, 98504, TELEFAX
586-8487 or SCAN 321-8487, by September 14, 1993,

Date of Intended Adoption: September 22, 1993,

August 13, 1993
Dewey Brock, Chief
Office of Vendor Services

AMENDATORY SECTION (Amending Order 3528, filed

3/24/93, effective 4/24/93)

WAC 388-99-055 Base period. (1) Clients in their
own homes shall have a choice of a three-month or a six-
month base period which shall begin with the month of
application. The department shall use a complete base
period unless:

(a) A previous certification period overlaps; or

(b) The client is not resource eligible for the full base
period; or

(c) The client is not categorically related for the full
base period; or

(d) The client becomes eligible for categorically needy
Medicaid.

months.

(3) When countable income is greater than the appropri-
ate medically needy income level (MNIL), the department
shall require the client to spenddown the excess countable
income for the base period.

(4) The department shall certify a client who is required
to spenddown from the day the client meets the spenddown
requirement through the last day of the chosen base period
when the client has not incurred hospital expenses equal to
the spenddown liability.

(5) The department shall certify a client who is required
to spenddown from the first day of the ((menth-spenddown
is-mret)) base period when the client has incurred hospital
expenses equal to the spenddown liability.

Proposed
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(6) When the client requests retroactive medical cover-

age at the time of application, ((the-department—shat-certify
a—ecHent-with-spenddown-from-the-day-the spenddown

requirement—was-met-through-thelast-day-of)) the retroactive
period ((whieh—may)) shall begin ((#p—te)) three months
before the application month unless exceptions in subsections
(1)(@), (b), (c), or (d) of this section exist. The department
shall certify a client with spenddown in a retroactive period
effective:

(a) The day the spenddown requirement was met
through the last day of the retroactive period when the client
has not incurred hospital expenses equal to the spenddown
liability; or

(b) The first day of the retroactive period when the
client has incurred hospital expenses equal to the spenddown
liability.

(7) The department shall require an application for any
subsequent period of eligibility for the medically needy
program.

WSR 93-17-051
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 91-54—Filed August 13, 1993, 1:38 p.m.}

Continuance of WSR 93-14-004.
Title of Rule: Chapter 173-205 WAC, Whole effluent
toxicity testing and limits.
Purpose: To continue adoption date from September 1,
1993, to September 20, 1993.
Date of Intended Adoption: September 20, 1993.
August 10, 1993
Mary Riveland
Director

WSR 93-17-059
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed August 16, 1993, 4:17 p.m.]

Original Notice.

Title of Rule: Relating to brand inspection, chapter 16-
620 WAC.

Purpose: Sets livestock brand registration, inspection
criteria and fee schedules as per chapter 16.57 RCW,
Identification of livestock.

Statutory Authority for Adoption: Chapter 354, Laws
of 1993.

Statute Being Implemented: Chapter 354, Laws of
1993.

Summary: A brand renewal/registration fee increase
from $25.00 to $35.00 for a two-year period is proposed.
The actual mileage cost of inspections will be changed to
reflect current OFM rates.

Reasons Supporting Proposal: The cost of operating the
brand registration program is supported totally by revenues
generated through a user fee structure. The brand registra-
tion/renewal fees have not been raised in 17 years. Mileage
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rates charged should reflect rates paid to inspectors on travel
vouchers.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Julie Sandberg, 1111 S.E.
Washington, Olympia, WA, (206) 902-1851.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and
Fiscal Matters: Two days from date of hearing.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rule changes will enable the program to more
effectively administer and enforce the chapter through
effective cost recovery. Current charges don’t cover
expenditures necessary for legally required livestock identifi-
cation.

Proposal Changes the Following Existing Rules: The
rule changes clarify a fee increase authorized by the Legisla-
ture and update milage rates.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

An evaluation of the Regulatory Fairness Act guidelines
for minor and negligible impacts, Appendix A, reflects a
$50.00 exemption for this SIC code. The $5.00 per year
increase is minor.

Hearing Location: Hal Holmes Community Center, 201
North Ruby Street, Ellensburg, WA 98926, on September 22,
1993, at 1:00 p.m.

Submit Written Comments to: Julie Sandberg, P.O. Box
42560, Olympia, WA 98504-2560, by September 22, 1993.

Date of Intended Adoption: October 25, 1993.

August 16, 1993
John Daly
Acting Deputy Director

AMENDATORY SECTION (Amending Order 2059, filed
11/20/90 [11/21/90])

WAC 16-620-270 Actual costs established. For the
purpose of these regulations actual costs to the department

shall be ten dollars an hour, and ((twenty—eents—per—mile))

mileage costs at the current OFM rates, Schedule A.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

° NEW SECTION

WAC 16-620-150 Brand registration and renewal
fee. The fee for initial registration and subsequent renewal
of livestock brands shall be thirty-five dollars for each two-
year period of brand ownership.

WSR 93-17-061
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 93-15—Filed August 17, 1993, 8:05 am.]

Continuance of WSR 93-12-080.
Title of Rule: Chapter 173-422 WAC, Motor vehicle
emission inspection.

WSR 93-17-059

Purpose: Continue adoption date from September 1,
1993, to September 21, 1993.
Date of Intended Adoption: September 21, 1993.
August 13, 1993
Mary Riveland
Director

WSR 93-17-064
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION

(By the Code Reviser’s Office)
[Filed August 17, 1993, 8:30 a.m.]

WAC 230-40-120, proposed by the Gambling Commission
in WSR 93-04-044, appearing in issue 93-04 of the State
Register, which was distributed on February 17, 1993, is
withdrawn by the code reviser’s office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 93-17-065
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF FISHERIES

(By the Code Reviser’s Office)
[Filed August 17, 1993, 8:31 a.m.}

WAC 220-16-460, 220-56-116, 220-56-220, 220-57-270 and
220-57-400, proposed by the Department of Fisheries in
WSR 93-04-096, appearing in issue 93-04 of the State
Register, which was distributed on February 17, 1993, is
withdrawn by the code reviser’s office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 93-17-066
WITHDRAWAL OF PROPOSED RULES
STATE BOARD OF EDUCATION

(By the Code Reviser’s Office)
[Filed August 17, 1993, 8:32 a.m.]

WAC 180-20-050, proposed by the State Board of Education
in WSR 93-04-117, appearing in issue 93-04 of the State
Register, which was distributed on February 17, 1993, is
withdrawn by the code reviser’s office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

Proposed

PROPOSED
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WSR 93-17-067
PROPOSED RULES
DEPARTMENT OF TRANSPORTATION
[Filed August 17, 1993, 8:55 am.]

Original Notice.

Title of Rule: WAC 468-38-075 Overlength exemptions
and 468-38-100 Escort vehicle requirements.

Purpose: To place administrative policy regarding
exemptions for specific overlength vehicles into rule.

Statutory Authority for Adoption: RCW 46.44.090.

Statute Being Implemented: RCW 46.44.090.

Summary: Exempts specific overlength vehicles from
signage, curfew, commuter hour, holiday and night move-
ment restrictions due to their near legal size operational
characteristics.

Reasons Supporting Proposal: Promotes greater
economies for motor carrier industry while providing clear
enforcement criteria.

Name of Agency Personnel Responsible for Drafting
and Implementation: Barry Diseth, Motor Carrier Services,
664-9497; and Enforcement: Captain Richard F. Randolph,
Washington State Patrol, 753-6554.

Name of Proponent: Department of Transportation,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary above.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Transportation Building, Commission
Board Room 1D2, Olympia, Washington 98504, on October
7, 1993, at 10:00 a.m.

Submit Written Comments to: Barry Diseth, Adminis-
trator, Motor Carrier Services, P.O. Box 47367, Olympia,
WA 98504-7367, FAX 664-9440, by October 1, 1993.

Date of Intended Adoption: October 7, 1993.

: August 16
S. A. Moon
Deputy Secretary

NEW SECTION

WAC 468-38-075 Overlength exemptions. Single
trailers and/or loads not exceeding fifty-six feet in length,
double trailers and/or loads not exceeding sixty-eight feet in
length, nonreducible loads (including trailer) not exceeding
sixty-one feet in length, and vehicles with front overhangs
not exceeding four feet beyond the three foot legal limit set
in RCW 46.44.034 (see also bumper criteria in RCW
46.37.517), may move by special motor vehicle permit
without regard to oversize load signs (WAC 468-38-190),
weekend curfew or holiday restrictions (WAC 468-38-230),
commuter traffic restrictions (WAC 468-38-235), or night-
time movement restrictions (WAC 468-38-260).

A power unit having tandem drive axles pulling a single
trailer and/or load not exceeding fifty-six feet or a
nonreducible load not exceeding sixty-one feet is exempt
from that portion of the winter road restrictions (WAC 468-
38-390) prohibiting movement in areas where any of the
following signs are displayed: "Traction tires advised,”

Proposed

Washington State Register, Issue 93-17

"approved traction tires recommended,” "approved traction
tires required,” or "tire chains required.” The signs, howev-
er, must be obeyed.

AMENDATORY SECTION (Amending Order 68, filed
11/22/89, effective 12/23/89)

WAC 468-38-100 Escort ((ear)) vehicle require-
ments. Escorts ((eers)) are required when:

(1) ((When—vehieles—vehieles)) The transporting vehi-
cle(s) or load is over eleven feet ((in—width)) wide, escort
((ears)) vehicles (both front and rear) are required on a two-
lane highway.

(2) ((\When—vehieles—vehieles)) The transporting vehi-
cle(s) or load is over fourteen feet wide, one escort ((earin))
vehicle in rear of the movement is required on multiple-lane
highways.

(3) ((When—vehieles—vehieles)) The transporting vehi-
cle(s) or load is over twenty feet wide, escort ((eass))
vehicles in both front and rear of the movement, are required
when the highway is ((®)) multiple-lane((;)) and undivided
((highway)).

(4) ((When)) The overall length of load, including
transporting vehicles, exceeds one hundred feet or when the
rear overhang of the load, measured from the last axle,
exceeds one-third of the total length, one escort ((eax))
vehicle at the rear of the movement is required on two-lane
highways. The permit may authorize a riding flagperson in
lieu of an escort ((ear)) vehicle.

(5) ((WHen)) The overall length of load, including
transporting vehicles, exceeds one hundred forty feet, one
rear escort ((ea#)) vehicle is required at the rear of the
movement on multiple-lane highways.

(6) ((When)) The front overhang of the load, measured
from the center of the front driver operated steering axle,
exceeds fifteen feet, one escort vehicle is required at the
front of the movement on all state highways. In the opinion
of the department of transportation, escort ((eas)) vehicles
are necessary to protect the traveling public, for any
overdimension and/or overweight move either across, upon,
or along a highway.

WSR 93-17-068
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed August 17, 1993, 9:37 am.]

Original Notice.

Title of Rule: WAC 314-16-050 Hours of operation.

Purpose: To strengthen the current fanguage by
amending to make "physical possession” of alcohol after
hours a violation.

Statutory Authority for Adoption: RCW 66.08.030.

Summary: The changes proposed amend the current
language to make "physical possession” of liquor after hours
a violation, and clarifies that persons working on the
premises may, while in the performance of their official
duties, possess liquor.

Name of Agency Personnel Responsible for Drafting:
Janice Lee Britt, 1025 East Union, Olympia, 586-6701;
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Implementation and Enforcement: Gary Gilbert, 1025 East
Union, Olympia, 586-3052.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The current rule addresses hours of operation
concerning liquor service. The purpose of the changes
proposed are to amend current language to make "physical
possession” of alcohol after hours a violation, and to clarify
that persons working on the premises in the performance of
their official duties may possess liquor without violation. It
is anticipated this change will enable local law enforcement
and/or liquor control agents to make after-hours consumption
cases easier to prove.

Proposal Changes the Following Existing Rules: The
changes would amend the current rule to include the addition
of "physical possession" of liquor after hours as a violation;
and include the clarification that persons working on the
premises may, while in the performance of their official
duties, possess liquor.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Liquor Control Board, 1025 East
Union, 5th Floor Board Room, Olympia, WA 98504, on
September 22, 1993, at 9:30 a.m.

Submit Written Comments to: M. Carter Mitchell,
Public Information Officer, P.O. Box 43080, Olympia, WA
98504-3080, by September 21, 1993.

Date of Intended Adoption: September 22, 1993.

August 17, 1993
Paula O’Connor
Chairman

AMENDATORY SECTION (Amending Order 53, filed
2/15/77 and 2/16/77, effective 3/18/77)

WAC 314-16-050 Hours of operation. (1) No retail
licensee, or employee thereof, shall sell, deliver, offer for
sale, serve or allow to be consumed upon the licensed
premises any liquor, nor permit the physical possession of
any liquor, nor permit the removal of any liquor from the
licensed premises in any manner ((whatseever)) whatever
between the hours of ((2)) 2:00 a.m. and ((6)) 6:00 am.,
except on New Year’s Day when the hour of closing shall
not be later than ((3)) 3:00 a.m., however, persons working
on the premises may, while in the performance of their
official duties possess liquor.

(2) Any municipality may fix later opening hours or
earlier closing hours than those specified in this rule((+
Provided—however—That)), however, such later opening
hours or earlier closing hours shall apply to all licensed
premises.

WSR 93-17-069
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed August 17, 1993, 9:39 am.]

Original Notice.

WSR 93-17-068

Title of Rule: WAC 314-16-150 No sale of liquor to
minors, intoxicated persons, interdicted persons, etc.

Purpose: To strengthen the current language to include
the "physical possession” of liquor by apparently intoxicated
persons as a violation.

Statutory Authority for Adoption: RCW 66.08.030.

Summary: The change proposed would make physical
possession of liquor by an apparently intoxicated person in
a liquor licensed establishment a violation.

Name of Agency Personnel Responsible for Drafting:
Janice Lee Britt, 1025 East Union, Olympia, 586-6701;
Implementation and Enforcement: Gary Gilbert, 1025 East
Union, Olympia, 586-3052.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The current rule prohibits, in part, sale of liquor to
and consumption of liquor by apparently intoxicated persons.
The purpose of the change proposed is to amend current
language to include the physical possession of liquor by such
persons as a violation. The current language includes
"allowing to consume” as a violation; this proposal would
add "physically possess.” This change will enable local law
enforcement and/or liquor control agents to better control the
problem of overservice of liquor.

Proposal Changes the Following Existing Rules: The
change would amend the current rule to include "allowing to
possess liquor" by apparently intoxicated persons as a
violation.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Liquor Control Board, 1025 East
Union, 5th Floor Board Room, Olympia, WA 98504, on
September 22, 1993, at 9:30 a.m.

Submit Written Comments to: M. Carter Mitchell,
Public Information Office P.O. Box 43080, Olympia, WA
98504-3080, by September 21, 1993.

Date of Intended Adoption: September 22, 1993.

August 17, 1993
Paula O’Connor
Chairman

AMENDATORY.SECTION (Amending Rule 30, filed

6/13/63)

WAC 314-16-150 No sale of liquor to minors,
intoxicated persons, interdicted persons, etc. No retail
licensee shall give or otherwise supply liquor to any person
under the age of ((24)) twenty-one years, either for his own
use or for the use of his parent or of any other person; or to
any person apparently under the influence of liquor; or to
any interdicted person (habitual drunkard); nor shall any
licensee or employee thereof permit any person under the
said age or in said condition or classification to consume
liquor on his premises, or permit any person under said
condition to physically possess liquor on the premises, or on

any premises adjacent thereto and under his control, except
where liquor is administered to such person by his physician
or dentist for medicinal purposes.

Proposed

PROPOSED
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WSR 93-17-070
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed August 17, 1993, 9:41 am.]

Original Notice.

Title of Rule: WAC 314-12-142 Retailers may apply
for brewery or winery license under limited conditions.

Purpose: To permit a retailer to start a brewery or
winery at the retail location.

Statutory Authority for Adoption: RCW 66.08.030.

Summary: The 1992 legislature amended RCW
66.28.010 to allow breweries and wineries to apply for
additional retail license classes. This new language would
permit a retailer to start a brewery or winery at the retail
location, which to date has been prohibited.

Name of Agency Personnel Responsible for Drafting:
Janice Lee Britt, 1025 East Union, 586-6701; Implementa-
tion and Enforcement: Gary Gilbert, 1025 East Union, 586-
3052.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The 1992 Legislature amended RCW 66.28.010 to
allow breweries and wineries to apply for additional retail
license classes. It has been prohibited for a retailer to start
a brewery or winery at the retail location. Legal staff has
advised that as a practical consideration, there seems little
reason to prohibit a retail licensee from applying for such a
license, and advised that an interpretative rule is in order.
The proposed language would permit a retail licensee to
apply for a brewery/winery license.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Liquor Control Board, 1025 East
Union, 5th Floor Board Room, Olympia, WA 98504, on
September 22, 1993, at 9:30 a.m.

Submit Written Comments to: M. Carter Mitchell,
Public Information Officer, P.O. Box 43080, Olympia, WA
98504-3080, by September 21, 1993.

Date of Intended Adoption: September 22, 1993,

August 17, 1993
Paula O’Connor
Chairman

NEW SECTION

WAC 314-12-142 Retailers may apply for brewery
or winery license under limited conditions. The holder of
a current retail A, B, C, or H license is authorized to apply
for a B1-Brewery license and/or a W1 Domestic Winery
license; PROVIDED the brewery’s and/or winery’s primary
manufacturing facility is located on the property of the retail
licensed premises or on property owned by the retail licensee
and immediately contiguous to the retail licensed premises.

Proposed
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WSR 93-17-071
PROPOSED RULES

LIQUOR CONTROL BOARD
[Filed August 17, 1993, 9:44 am.]

Original Notice.

Title of Rule: WAC 314-38-050 Class 4 permit—
Purpose—Use. ‘

Purpose: To keep the intent of the Class 4 permit
consistent with legislation and to prevent the permit holders
from competing with license holders.

Statutory Authority for Adoption: RCW 66.08.030.

Summary: Recently, a number of otherwise unlicensed
motels have been using the Class 4 permit to host a "social
hour” with their guests. The proposed language is to keep
the intent of the Class 4 permit consistent with legislation,
and to prevent permit holders from competing with license
holders.

Name of Agency Personnel Responsible for Drafting:
Janice Lee Britt, 1025 East Union, Olympia, 586-6701;
Implementation and Enforcement: Gary Gilbert, 1025 East
Union, Olympia, 586-3052.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The Class 4 permit, authorized by RCW
66.20.010(4), allows for the consumption of liquor products
in private businesses and is not to compete with liquor
licensed establishments. The purpose of the proposed
language is to keep the intent of the Class 4 permit consis-
tent with legislation, and to prevent permit holders from
competing with license holders. Recently a number of
otherwise unlicensed motels have been using the Class 4
permit to host a "social hour" with guests. It is anticipated
the proposed language will guide liquor control agents and
permit holders in the proper use of the Class 4 permit.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Liquor Control Board, 1025 East
Union, 5th Floor Board Room, Olympia, WA 98504, on
September 22, 1993, at 9:30 a.m.

Submit Written Comments to: M. Carter Mitchell,
Public Information Office, P.O. Box 43080, Olympia, WA
98504-3080, by September 21, 1993.

Date of Intended Adoption: September 22, 1993.

August 17, 1993
Paula O’Connor
Chairman

NEW SECTION

WAC 314-38-050 Class 4 Permit—Purpose—Use (1)
The purpose of a Class 4 Permit as authorized by RCW
66.20.010(4) is to (a) allow for the consumption of liquor
products in private businesses and (b) not to compete with
liquor licensed establishments.

(2) All liquor served by holders of a class 4 permit must
be purchased at retail from the Board or a retail liquor
licensee.
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(3) Liquor may not be sold by holders of a class 4
permit, but may be provided at no charge for consumption
on the premises of the permit holder.

(4) The holder of a class 4 permit may serve liquor for
no more than 24 hours during any weekly (168 hour) period.

(5) While the class 4 permit holder may advertise their
business services, no liquor service shall be advertised.

WSR 93-17-072
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 17, 1993, 10:35 a.m.]

Original Notice.

Title of Rule: WAC 4-25-722 CPA examination—
Content and administration.

Purpose: To specify content for the 1994 CPA exam
revisions.

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.105.

Summary: Specifies content for the 1994 CPA exam
revisions; allows for use of calculators during the CPA
examination.

Reasons Supporting Proposal: Effective May 1994, the
CPA examination format will change.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader, Execu-
tive Director, 210 East Union, Suite H, (206) 664-9194.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The content of the CPA examination will change
effective May 1994, This rule identifies the content of the
exam; notifies candidates that writing skills will be tested,
and sets the specifics for the use of calculators during the
exam.

Proposal does not change existing rules.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on Septem-
ber 23, 1993, at 9:30 a.m.

Submit Written Comments to: Carey L. Rader, Execu-
tive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, by September 23, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Carey L. Rader
Executive Director

NEW SECTION

WAC 4-25-722 CPA examination—Content and
administration. The following provisions take effect May
1, 1994.

(1) Content. The CPA examination will include
sections on:

(a) Financial accounting and reporting for business
enterprises;

(b) Accounting and reporting (including but not limited
to taxes, cost accounting, and non profit entity accounting);

WSR 93-17-071

(c) Business law and professional responsibilities; and

(d) Auditing.

(2) Writing skills. The board will award a percentage
of the total grading points available based on writing skills
for the business law and professional responsibilities,
auditing, and financial accounting and reporting for business
enterprises sections. Grading points awarded for writing
skills will be included within the overall grade reported to
the examination candidate for each of the three sections.

(3) Use of calculators. The board will issue calculators
to candidates for use on the financial accounting and
reporting for business enterprises and the accounting and
reporting sections. Board issued calculators will remain
board property. Board employees will collect calculators
after exam sessions. In the interests of exam security and
fairness, a candidate may only use a calculator issued by the
board. The board may allow a candidate to use a calculator
not issued by the board only if necessary to comply with
state or federal accommodation requirements and only if the
board believes the substituted calculator will not breach
exam security.

WSR 93-17-073
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 17, 1993, 10:38 a.m.]

Original Notice.

Title of Rule: WAC 4-25-750 Firm license.

Purpose: General housekeeping, reorganizes WAC
section numbering. Also removes insurance requirement.
(Previous cite WAC 4-25-220.)

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.055(10).

Summary: Renumbers section. Part of a complete
agency rules recodification. Eliminates a requirement for
CPA firms organized as corporations to maintain liability
insurance or equivalent joint and several guarantee between
shareholders.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Carey L. Rader, Execu-
tive Director, 210 East Union, Suite H, (206) 664-9194.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule sets registration requirement for CPA
firms. The change to eliminate the requirement for CPA
firms organized as corporations to maintain liability insur-
ance or equivalent joint and several guarantee between
shareholders is proposed to remove a regulatory cost that
does not appear equitable or justified by benefit to the
public. CPA firms organized as proprietorships or partner-
ships do not have a similar requirement.

Proposal Changes the Following Existing Rules: See
Explanation of Rule above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Proposed

PROPOSED
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Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on Septem-
ber 23, 1993, at 9:30 a.m.

Submit Written Comments to: Carey L. Rader, Execu-
tive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, by September 23, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Carey L. Rader
Executive Director

NEW SECTION

WAC 4-25-750 Firm license. A licensee may practice
public accountancy only in a proprietorship, a partnership or
a professional corporation meeting the requirements of the
act. .

(1) A CPA firm shall apply to the board for a license to
practice public accountancy within ninety days of formation.
A CPA firm shall apply for renewal of its license no later
than sixty days prior to expiration of the firm’s current
license. The board will not accept a firm license renewal
application unless it is accompanied by all applicable
renewal and late filing fees.

(2) Applications shall include the firm name; addresses
and telephone numbers of the main office and any branch
offices of the firm; the name of the manager of each branch
office; owners’ names and the states in which they hold CPA
licenses; names of corporate shareholders, directors, and
officers; and, in the case of corporations, a certified copy of
the articles of incorporation and bylaws.

(3) Firm licenses expire on June 30 of every other year.

(4) A CPA firm shall file with the board a written
notification of any of the following events within ninety days
after its occurrence:

(a) Formation or dissolution of a CPA firm;

(b) Admission of an owner,

(c) Retirement or death of an owner;

(d) Any change in the name of the firm;

(e) Change in the management of any branch office;

(f) Opening, closing, or relocating of a branch office;
and

(g) The occurrence of any event that would cause the
firm to be in violation of the provisions of the act or these
rules.

A change in the legal form of a firm constitutes a new
firm. Accordingly the new firm shall within ninety days of
the change file an application for a firm license and pay the
applicable fee.

WSR 93-17-074
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 17, 1993, 10:40 a.m.]

Original Notice.

Title of Rule: WAC 4-25-080 Commissions, referral
fees, and contingent fees.

Purpose: General housekeeping, eliminates portions of
rule which are being recodified.

Statutory Authority for Adoption: RCW 18.04.055.

Proposed
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Statute Being Implemented: RCW 18.04.055(2).

Summary: Part of a complete agency rules recodifica-
tion. This amendment deletes portions of the rule which are
being recodified.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader, Execu-
tive Director, 210 East Union, Suite H, (206) 664-9194.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision. .

Explanation of Rule, its Purpose, and Anticipated
Effects: Part of a complete agency rules recodification,
general housekeeping. The portions of the rule which are
being eliminated are being recodified elsewhere. The portion
of the rule which remains is unchanged.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on Septem-
ber 23, 1993, at 9:30 a.m.

Submit Written Comments to: Carey L. Rader, Execu-
tive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, by September 23, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Carey L. Rader
Executive Director

AMENDATORY SECTION (Amending Order ACB 104,
filed 10/10/83)

WAC 4-25- 080 ((Ru-les—ef—eenduet—lﬂdependenee-

7)) Commissions, referral fees,

and contmgent fees

((A—heeasee—sh&l-l—nqt—ex.-pfess—aﬂ
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. ition.))

A licensee shall not pay a commission to obtain a client,
nor accept a commission for a referral to a client of products
or services of others. This rule does not prohibit payments
for the purchase of all, or a material part, of an accounting
practice, or retirement payments to persons formerly engaged
in the practice of public accountancy, or payments to the
heirs or estates of such persons.

A licensee shall not offer or perform professional
services for a fee which is contingent upon the findings or
results of such services: Provided however, That this rule
does not apply to professional services involving federal,
state, or other taxes in which the findings are those of the
tax authorities and not those of the licensee, nor does it
apply to professional services for which the fees are to be
fixed by courts or other public authorities, and which are
therefore indeterminate in amount at the time the profession-
al services are undertaken.

((

rendering—professional-serviees:))

WSR 93-17-075
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 17, 1993, 10:44 am.]

Original Notice.

Title of Rule: WAC 4-25-060 Code of professional
conduct; 4-25-100 Competence and technical standards; 4-
25-120 Responsibilities to clients; 4-25-130 Other responsi-
bilities and practices; and 4-25-220 Permit to practice—
Firms.

Purpose: Repeal.

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.055 (2), (3),
(8), (10).

Summary: Repeal sections of chapter 4-25 WAC that
are being recodified.

Reasons Supporting Proposal: Sections of chapter 4-25
WAC being repealed are recodified to improve referencing.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader, Execu-
tive Director, 210 East Union, Suite H, (206) 664-9194.

{31}
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Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 4-25 WAC sections repealed are recodified
to new sections.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on Septem-
ber 23, 1993, at 9:30 a.m.

Submit Written Comments to: Carey L. Rader, Execu-
tive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, by September 23, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Carey L. Rader
Executive Director

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

4-25-060 Code of professional conduct.
4-25-100 Competence and technical standards.
4-25-120 Responsibilities to clients.

4-25-130 Other responsibilities and practices.
4-25-220 Permit to practice—Firms.

WSR 93-17-076
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed August 17, 1993, 10:47 a.m.]

Original Notice.

Title of Rule: WAC 4-25-600 Rules of professional
conduct—Preamble; 4-25-610 Principles of conduct; 4-25-
620 Integrity and objectivity; 4-25-622 Independence; 4-25-
630 Competence; 4-25-631 Compliance with standards; 4-25-
640 Clients’ confidential information; 4-25-650 Acts discred-
itable; 4-25-660 Advertising and other forms of solicitation;
4-25-661 Improper CPA firm names; and 4-25-662 Use of
CPA title.

Purpose: General housekeeping, reorganizes WAC
sections numbering. '

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.055 (2), (3).

Summary: Renumbers and reorganizes sections. Part
of a complete agency rules recodification.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carey L. Rader, Execu-
tive Director, 210 East Union, Suite H, (206) 664-9194.

Name of Proponent: Board of Accountancy, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 4-25-600 Rules of professional conduct—
Preamble: Imposes a duty to act responsibly on all CPAs,

Proposed

PROPOSED
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introduces principles of, and rules for, conduct as a CPA,
and introduces the "600" series. (Replaces WAC 4-25-060);
WAC 4-25-610 Principles of conduct: Lists professional
demeanor, public interest, integrity, objectivity, and due care
in complying with laws and standards as principles to be
followed by CPAs; WAC 4-25-620 Integrity and objectivity.
Requires a CPA to be honest, objective, free of conflicts of
interest. Prohibits a CPA from misrepresenting facts or
subordinating professional judgement to others; WAC 4-25-
622 Independence. Requires a CPA to be independent when
providing audit or review engagement services or compila-
tion services when the CPA’s report does not disclose a lack
of independence. Provides specific examples of impaired
independence. (Replaces WAC 4-25-080, in part); WAC 4-
25-630 Competence. Permits a CPA to accept engagements
only if he/she can reasonably expect to perform competently
under laws and professional standards. (Replaces WAC 4-
25-100 in part); WAC 4-25-631 Compliance with standards.
Sets forth a listing of professional standards (not all inclu-
sive) to be followed by CPAs. (Replaces WAC 4-25-100 in
part; WAC 4-25-640 Clients’ confidential information.
Continues the restriction against CPAs’ unauthorized
disclosures of client confidential information (parallel to
RCW 18.04.405). (Replaces WAC 4-25-120, in part); WAC
4-25-650 Acts discreditable. Continues restriction against a
CPA committing acts that reflect adversely on his/her fitness
to represent himself/herself as a CPA. (Replaces WAC 4-
25-130, in part); WAC 4-25-660 Advertising and other forms
of solicitation. Continues the prohibition against CPAs using
false, fraudulent, misleading, deceptive or unfair claims in
communications. (Replaces WAC 4-25-130, in part); WAC
4-25-661 Improper CPA firm names. Continues the prohibi-
tion against firm names that are misleading as to legal form
of practice or ownership or that imply associations of
licensees that do not in fact exist. (Replaces WAC 4-25-
030, in part); and WAC 4-25-662 Use of CPA title. Applies
the concept of "holding out" to differentiate between CPAs
engaged in the practice of public accountancy and CPAs
engaged in other than public practice. Provides specific
examples of activities that do, or do not, constitute "holding
out.”

Proposal Changes the Following Existing Rules: See
Explanation of Rule above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Bank of California Building, 900 4th
Avenue, 5th Floor, Building Conference Room, on Septem-
ber 23, 1993, at 9:30 a.m.

Submit Written Comments to: Carey L. Rader, Execu-
tive Director, Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, by September 23, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Carey L. Rader
Executive Director

NEW SECTION

WAC 4-25-600 Rules of professional conduct—
Preamble. The rules of professional conduct are intended
to provide guidance to all persons using the CPA title in the
performance of their professional responsibilities. Compli-

Proposed
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ance with the rules of professional conduct is the responsibil-
ity of all CPAs. This responsibility is met by understanding
and voluntary actions, reinforcement by peers and public
opinion, and ultimately through disciplinary proceedings,
when necessary, against CPAs who fail to comply with the
rules.

Acceptance of the right and responsibility to use the
CPA title includes acceptance of a duty to comply with the
rules of professional conduct.

The rules of professional conduct consist of both
principles and specific rules. Principles are set forth in
WAC 4-25-610 and comprise the framework for the rules of
professional conduct. Specific rules are set forth in WAC 4-
25-620 through 4-25-699. In the interpretation and enforce-
ment of the rules of professional conduct consideration will
be given to codes of other regulatory bodies, where applica-
ble, and codes, interpretations and rulings of appropriate
bodies within the profession, standards established by the
profession and to any other information which is deemed
pertinent to achieving compliance with the rules of profes-
sional conduct.

The rules of professional conduct apply to all persons
using the CPA title and, specifically, to CPAs in the practice
of public accounting as defined in RCW 18.04.025(5), except
that a CPA who is engaged in the practice of public accoun-
tancy outside the United States will not be subject to
discipline by the board for departing, with respect to such
foreign practice, from the rules of professional conduct, so
long as the CPA’s conduct is in accordance with the stan-
dards of professional conduct applicable to the practice of
public accountancy in the country in which the CPA is
practicing. However, even in such a case, if a CPA’s name
is associated with financial statements under circumstances
that would entitle the reader to assume that United States
practices are followed, the CPA will be expected to comply
with the rules of professional conduct.

NEW SECTION

WAC 4-25-610 Principles of conduct. The principles
of conduct are as follows:

Professional demeanor - In carrying out their responsi-
bilities, professional persons using the CPA title shall
exercise sensitive professional judgments in all their activi-
ties.

The public interest - Persons using the CPA title shall
accept the obligation to act in a way that will serve the
public interest, honor the public trust, and demonstrate
commitment to professionalism.

Integrity - To maintain and broaden public confidence
persons using the CPA title shall perform all professional
responsibilities with the highest sense of honesty.

Objectivity - Objectivity is to be maintained by persons
using the CPA title. Specifically, persons using the CPA
title shall:

(1) Avoid rendering professional services where actual
or perceived conflicts of interest exist;

(2) Be independent in fact and appearance when
providing auditing or other attestation services.

Due care - Persons using the CPA title shall comply
with state law and the profession’s technical and ethical
standards, maintain competence and strive to improve the
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quality of services, and discharge professional responsibility
to the best of the CPA’s ability.

NEW SECTION

WAC 4-25-620 Integrity and objectivity. In the
performance of professional services a person using the CPA
title shall be honest, objective, free of conflicts of interest
unless such conflicts are specifically permitted by board rule
or professional standards, and shall not misrepresent facts or
subordinate his or her judgment to others.

NEW SECTION

WAC 4-25-622 Independence. (1) A CPA in public
practice must be independent in the performance of the
following:

(a) An audit or review of a financial statement; or

(b) A compilation of a financial statement when the
CPA’s report does not disclose a lack of independence; or

(c) An examination of prospective financial information.

(2) Independence shall be considered to be impaired if,
for example, there existed any of the following transactions,
interests or relationships in connection with reporting on
financial statements:

(a) During the period of a professional engagement, or
at the time of expressing an opinion, a CPA or a CPA’s
firm:

(i) Had or was committed to acquire any direct or
material indirect financial interest in the enterprise.

(ii) Was a trustee of any trust or executor or administra-
tor of any estate if such trust or estate had or was committed
to acquire any direct or material indirect financial interest in
the enterprise.

(iii) Had any joint closely-held business investment with
the enterprise or with any officer, director, or principal
stockholder thereof which was material in relation to the
CPA’s net worth or the net worth of the CPA’s firm.

(iv) Had any loan to or from the enterprise or any
officer, director, or principal stockholder of the enterprise
except under certain circumstances for home mortgages,
other secured loans, loans not material to the CPA’s net
worth, and various personal loans.

(b) During the period covered by the financial state-
ments, during the period of the professional engagement or
at the time of expressing an opinion, the CPA or a CPA’s
firm:

(i) Was connected with the enterprise as a promoter,
underwriter, or voting trustee, a director or officer or in any
capacity equivalent to that of a member of management or
of an employee; or

(ii) Was a trustee for any pension or profit-sharing trust
of the enterprise.

The foregoing examples are not intended to be all
inclusive. :

NEW SECTION

WAC 4-25-630 Competence. A certified public
accountant shall not undertake any endeavor for the perfor-
mance of services as a certified public accountant that he or
she cannot reasonably expect to complete with professional
competence.

WSR 93-17-076

NEW SECTION

WAC 4-25-631 Compliance with standards. A
certified public accountant shall exercise due care and
professional judgment in order to comply with the pertinent
accounting principles, professional standards, regulations,
releases and rules (hereinafter referred to as "standards")
promulgated by the "appropriate bodies" for each endeavor
undertaken. A certified public accountant shall be knowl-
edgeable of federal, state and local law pertinent to the
endeavor.

Such "appropriate bodies” include, but are not limited
to, the Securities and Exchange Commission; the Financial
Accounting Standards Board; the Governmental Accounting
Standards Board; the American Institute of Certified Public
Accountants; the Internal Revenue Service; federal, state, and
local audit, regulatory and tax agencies; and recognized
educational and industry institutions.

Such "standards" include, but are not limited to:

@ Regulation SX and the accounting series releases of
the Securities and Exchange Commission;

® Generally accepted accounting principles and other
comprehensive bases of accounting;

® Generally accepted auditing, review, compilation,
attestation, consulting and peer review standards;

® Generally accepted government accounting standards;

@ Consensus opinions of "appropriate bodies’" Emerg-
ing Issues Task Forces;

@ Circular 230 of the IRS and "appropriate bodies’"
guidance with respect to responsibilities in tax practice;

@ Rules governing practice before regulatory agencies;
and

@ Guidance found in industry publications and text-
books and articles published by recognized accounting
professionals or societies.

NEW SECTION

WAC 4-25-640 Clients’ confidential information. (1)
Confidential client communication. The term "client" as
used throughout this section shall include a former, current,
or prospective client.

A licensee or any partner, officer, shareholder or
employee of a licensee shall not without the consent of the
client or the heirs, successors or personal representatives of
the client disclose any confidential communication or
information pertaining to the client obtained in the course of
performing professional services.

This rule does not:

(a) Affect in any way a licensee’s obligation to comply
with a validly issued subpoena or summons enforceable by
order of a court; or

(b) Prohibit disclosures in the course of a quality review
of a licensee’s professional services; or

(c) Preclude a licensee from responding to any inquiry
made by the board or any investigative or disciplinary body
established by law or formally recognized by the board.
However, a licensee or any partner, officer, shareholder or
employee of a licensee shall not disclose or use to their own
advantage any confidential client information that comes to
their attention in carrying out their official responsibilities.

Proposed
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(2) Client records. A licensee shall furnish to his or
her client or heirs, successors or personal representatives,
upon request and reasonable notice:

(a) A copy of the licensee’s working papers, to the
extent that such working papers include records that would
ordinarily constitute part of the client’s records and are not
otherwise available to the client; and

(b) Any accounting or other records belonging to, or
obtained from or on behalf of, the client, that the licensee
removed from the client’s premises or received for the
client’s account; but the licensee may make and retain copies
of such documents of the client when they form the basis for
work done by the licensee.

NEW SECTION

WAC 4-25-650 Acts discreditable. A person using
the CPA title shall not commit, or allow others to commit in
the CPA’s name, any act that reflects adversely on the
CPA’s fitness to represent himself or herself as a CPA.

A person using the CPA title shall not seek to obtain
clients by the use of coercion, intimidation or harassing
conduct.

A person using the CPA title shall not permit others to
carry out on his or her behalf, either with or without
compensation, acts which, if carried out by the CPA, would
place the CPA in violation of the rules of conduct.

NEW SECTION

WAC 4-25-660 Advertising and other forms of
solicitation. A person using the CPA title shall not use or
participate in the use of any form of communication having
reference to the CPA’s professional services which contains
a false, fraudulent, misleading, deceptive or unfair statement
or claim. A false, fraudulent, misleading, deceptive or unfair
statement or claim includes but is not limited to a statement
or claim which:

(1) Contains a misrepresentation of fact; or

(2) Is likely to mislead or deceive because it fails to
make full disclosure of relevant facts; or

(3) Contains any testimonial, laudatory, or other
statement or implication that the licensee’s professional
services are of exceptional quality, if not supported by
verifiable facts; or

(4) Is intended or likely to create false or unjustified
expectations of favorable results; or

(5) Implies educational or professional attainments or
licensing recognition not supported in fact; or

(6) Represents that professional services can or will be
competently performed for a stated fee when this is not the
case, or makes representations with respect to fees for
professional services that do not disclose all variables that
may reasonably be expected to effect the fees that will in
fact be charged; or

(7) Contains any other representations that are likely to
mislead or deceive a reasonable person.

Proposed

Washington State Register, Issue 93-17

NEW SECTION

WAC 4-25-661 Improper CPA firm names. A firm
name is misleading, and thus prohibited if, among other
things:

(1) The firm name implies the existence of a corporation
when the firm is not a corporation (as by the use of the
abbreviations "P.C.," "P.S.," or "Inc. P.S."),

(2) The firm name implies existence of a partnership
when there is not a partnership (as in "Smith & Jones,
CPA’s");

(3) The firm name includes the name of a person who
is neither a present nor a past partner or shareholder of the
firm; or

(4) The firm name includes the designation "and
Associates,” "and Assoc.,” "and Company,” or "& Co." when
there are not in fact at least two partners or employees who
hold a license to practice public accounting.

A fictitious firm name (that is, one not consisting of the
names of one or more present or former partners or share-
holders) may not be used by a licensee in the practice of
public accounting unless such name has been registered with
and approved by the board as not being false or misleading.

NEW SECTION

WAC 4-25-662 Use of CPA title. Chapter 18.04
RCW, the Public Accountancy Act, permits licensed CPAs
and licensed CPA firms to use the CPA title in the practice
of public accountancy. The act also permits individuals who
hold valid CPA certificates to use the CPA title other than
for the practice of public accountancy. The concept of
"holding out" is used in the Public Accountancy Act and
board rules to identify actions that require an individual or
firm to maintain a valid license to practice public accountan-
cy.

(1) Elements of "holding out.” A person or firm
representing itself as a CPA to an existing or potential client
or customer and offering to provide, or providing, one or
more public accounting services including but not limited to:
Financial statement reports; tax planning; tax return prepara-
tion; estate planning or other financial planning; management
advisory services; litigation support; expert testimony; or
other services based on accounting or auditing skills.

(2) Application of "holding out.”

(a) A CPA or CPA firm must have a valid Washington
license to "hold out” as a CPA, unless such person or firm
is temporarily providing services in this state incidental to a
properly licensed out-of-state CPA practice.

(b) A CPA may only "hold out”" as a CPA while
employed in a CPA firm.

(c) An attorney who also holds a CPA certificate may
not "hold out" as a CPA without obtaining a CPA license.

(d) An attorney who holds a valid CPA certificate (that
is, who has complied with certificate renewal and CPA
continuing professional education requirements) may use the
title CPA, without obtaining a CPA license, while employed
in a law practice as long as the attorney/CPA provides
services customarily provided by law firms and does not
offer services specifically requiring a CPA license (may not
issue reports on financial statements).

(e) A CPA employed in the financial services industry
(such as securities sales, insurance sales, or financial
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planning) may not use the CPA title if the CPA employee
offers services defined by the practice of public accounting
including, but not limited to, tax planning, estate planning or
other forms of financial planning.

(f) The holder of a valid Washington CPA certificate
may use the CPA designation during the course of govern-
mental, private industry, educational, or other employment
not involving the practice of public accounting provided he
or she has complied with certificate renewal and continuing
professional education requirements. Such use of the CPA
title is not "holding out.”

WSR 93-17-077
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed August 17, 1993, 10:56 a.m.]

Original Notice.

Title of Rule: WAC 180-87-001 Sunset provision.

Purpose: To repeal the sunset provision of chapter 180-
87 WAC, the code of unprofessional conduct in order to
continue to administer the chapter.

Other Identifying Information: See above.

Statutory Authority for Adoption: RCW 28A.410.010.

Statute Being Implemented: RCW 28A.410.010.

Summary: See above.

Reasons Supporting Proposal: See above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Richard M. Wilson, Old
Capitol Building, (206) 753-2298.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal does not change existing rules.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Yakima Nation Cultural Center,
Highway 97, Toppenish, Washington 98948, (509) 865-2800,
on September 23, 1993, at 9 a.m.

Submit Written Comments to: Dr. Monica Schmidt,
Executive Director, State Board of Education, P.O. Box
47206, Olympia, WA 98504-7206, by September 21, 1993.
Date of Intended Adoption: September 24, 1993.

August 12, 1993
Dr. Monica Schmidt
Executive Director/Secretary

REPEALER
The following section of the Washington Administrative
Code is repealed: '

WAC 180-87-001 Sunset provision.
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WSR 93-17-078
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed August 17, 1993, 10:57 a.m.]

Original Notice.

Title of Rule: WAC 180-33-042 Replacement option.

Purpose: As drafted, this revision would bring WAC
180-33-042 into compliance with the legislative directive to
adopt amendments to the regulations concerning new and
new-in-lieu of modernization funding for school construction
projects.

Statutory Authority for Adoption: RCW 28A.525.020.

Statute Being Implemented: Section 708(5), chapter 22,
Laws of 1993 1st sp.s.

Summary: In the 1993 legislative session, as part of the
state capital budget, the State Board of Education was
directed to adopt amendments to its regulations concerning
new and new-in-lieu of modernization funding for school
modernization projects. These amendments are specified to
all applicable projects approved after July 1, 1993.

Reasons Supporting Proposal: Rules are being adopted
at the direction of legislature and to allow agency access to
the budget appropriation.

Name of Agency Personnel Responsible for Drafting:
Rick Wilson, Office of Superintendent of Public Instruction,
Old Capitol Building, Olympia, 753-2298; Implementation:
David Moberly, Office of Superintendent of Public Instruc-
tion, Old Capitol Building, Olympia, 753-6742; and Enforce-
ment: Michael Roberts, Office of Superintendent of Public
Instruction, Old Capitol Building, Olympia, 753-6702.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 180-33-042 sets the criteria for which a
school district may replace an existing facility through new
construction in lieu of modernization and receive state
assistance. The significant policy adjustment in this amend-
ment is that the school districts will be prohibited from
receiving state assistance for a period of ten years if a
facility is returned to district instructional purposes after it
had been certified that such space would not be used in the
future for this purpose.

Proposal Changes the Following Existing Rules: The
amendment to WAC 180-33-042 Replacement option further
conditions those situations for which a district may or may
not receive state assistance for school construc-
tion/modernization.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Yakima Nation Cultural Center,
Highway 97, Toppenish, Washington 98948, (509) 865-2800,
on September 23, 1993, at 9 a.m.

Submit Written Comments to: Monica Schmidt, State
Board of Education, P.O. Box 47200, Olympia, WA 98504-
7200, by September 21, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Dr. Monica Schmidt
Executive Director/Secretary
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AMENDATORY SECTION (Amending Order 8-85, filed
4/17/85)

WAC 180-33-042 Replacement option. A district
with space eligible for modernization pursuant to WAC 180-
33-015 and 180-33-025 may elect to replace such space
through new construction in lieu of modernization. In such
case, the district shall apply for a new school facility in
accordance with applicable rules and regulations pertaining
to new school plant facilities and the local board shall certify
that after the new construction is finally completed:

(1) The existing building or space to be replaced will
not be used for district instructional purposes; and

(2) The existing building or space will be ineligible for
any future state financial assistance.

Further, if the existing building or space is subsequently
returned by the district to instructional purposes in whole or
in part, the district shall become ineligible for any state
construction financial assistance for a period of ten years
from the date that the executive director or the chief execu-
tive officer of the state board notifies the board during the
course of an open public meeting or sends written notice to
members of the board of the return of the building in whole
or in part to instructional purposes. Except as otherwise
provided in WAC 180-33-043, districts exercising this
election shall be limited in state assistance to the provision
of WAC 180-33-040. In the event the district elects to
replace a facility and construct a new facility with more
space than the facility being replaced, the additional space,
in order to be eligible for state assistance shall meet the
eligibility requirements for new construction or the new
construction component requirement of WAC 180-33-015
(1)(¢): Provided, That no new construction in lieu of
modernization project may qualify for additional state
assistance pursuant to WAC 180-27-115 unless the facility
being replaced would have qualified pursuant to such section
for additional state assistance as a modernization project.

WSR 93-17-079
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed August 17, 1993, 10:58 a.m.]

Original Notice.

Title of Rule: WAC 180-27-115 Support level—
Additional assistance.

Purpose: The amendments to this WAC would define
those situations and procedures that would provide additional
state financial assistance to school construc-
tion/modernization projects over and above the current
statutory match rate. :

Statutory Authority for Adoption: RCW 28A.525.020.

Statute Being Implemented: RCW 28A.525.166(4).

Summary: This reduces the types of situations that
qualify for additional state assistance for school construc-
tion/modernization.

Reasons Supporting Proposal: Current and anticipated
funding shortfalls for regular construction assistance cause a
need to reduce expenditures for special situations to provide
more support for the regular program.

Proposed
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Name of Agency Personnel Responsible for Drafting:
Rick Wilson, Office of Superintendent of Public Instruction,
Old Capitol Building, Olympia, 753-2298; Implementation:
David Moberly, Office of Superintendent of Public Instruc-
tion, Old Capitol Building, Olympia, 753-6742; and Enforce-
ment: Michael Roberts, Office of Superintendent of Public
Instruction, Old Capitol Building, Olympia, 753-6702.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amendments are proposed to reduce the exposure
of the state to have to make additional funding allocations to
certain types of school construction/modernization projects.

Proposal Changes the Following Existing Rules:
Reduces the number of situations where districts could
qualify for additional state assistance for school construction
or modernization and revises the formula for additional state
assistance provided for improving racial balance in school
districts.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Yakima Nation Cultural Center,
Highway 97, Toppenish, Washington 98948, (509) 865-2800,
on September 23, 1993, at 9 a.m.

Submit Written Comments to: Dr. Monica Schmidt,
Executive Director, State Board of Education, P.O. Box
47206, Olympia, WA 98504-7206, by September 21, 1993.

Date of Intended Adoption: September 24, 1993.

August 16, 1993
Dr. Monica Schmidt
Executive Director/Secretary

AMENDATORY SECTION (Amending WSR 91-12-059,
filed 6/5/91, effective 7/6/91)

WAC 180-27-115 Support level—Additional assis-
tance. State assistance in addition to the amount determined
pursuant to WAC 180-27-020 and 180-27-055 may be
allowed for the purposes and in accordance with the require-
ments set forth in this section: Provided, That in no case
shall the state assistance exceed one hundred percent of the
amount calculated for matching purposes: ((Provided

squarefoot-eost-allowanee:)) In each of the following
exceptions, either at the time the project is approved pursu-
ant to WAC 180-25-040 or at any time prior to receiving
secured funding status pursuant to WAC 180-29-107, written
school district application for additional assistance and state
board of education approval is required:

(1) A school facility subject to abatement and an order
to vacate.

A school district required to replace a school facility
determined to be hazardous to the safety and health of
school children and staff—as evidenced by reports of
architects or engineers licensed to practice in the state of
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Washington, the health agency having jurisdiction, and/or the
fire marshal and building official having jurisdiction—shall
be eligible for additional assistance if the voters of the
school district authorize the issuance of bonds and/or the
levying of excess taxes to meet the statutory limits. If the
state board of education determines that the voters of the
school district have authorized the issuance of bonds to its
legal limit, the board shall provide state financial assistance
for the remaining cost of the building to a level not exceed-
ing the area cost allowance set forth in WAC 180-27-060((=

€53)): _Provided, That at any time thereafter when the

WSR 93-17-079

ng-distriets)).

((¢6))) (3) School housing emergency.

A school district found by the state board of education
to have a school housing emergency requiring an allocation
of state moneys in excess of the amount allocable under the
statutory formula may be considered for an additional
allocation of moneys: Provided, That the school district
must have authorized the issuance of bonds to its legal
capacity to meet the statutory and state board of education
fiscal requirements for state assistance in providing school
facilities.

The total amount of state moneys allocated shall be the
total approved project cost determined eligible for state
matching purposes multiplied by the districts’ regular match
rate as calculated pursuant to RCW 28A.525.166 plus twenty
percent and not to exceed ninety percent in total: Provided
further, That at any time thereafter when the state board of
education finds that the capital financial position of such
district has improved, the amount of ((sueh)) the additional
allocation prov1ded pursuant to th1s subsectlon shall be
((dedueted; presertb he-state-bo:
edueation)) recovered by deductlng an amount equal to all or
a portion of such additional allocation from any future state
school facility construction funds which might otherwise be
provided to such district.

(1)) (4) Improved school district organization.

If two or more school districts reorganize into a single
school district and the construction of new school facilities
results in the elimination of a small high school with a full-
time equivalent enrollment in grades 9-12 of less than four
hundred students and/or an elementary school with a full-
time equivalent enrollment of less than one hundred students,
the state board of education shall match the total approved
cost of the project at seventy-five percent.

((€8))) (5) Racial imbalance.

Any school district that contains a school facility which
is racially imbalanced as defined in WAC 180-26-025 ((er

+mba-lﬂﬂee)) shall receive ((se-veﬁt-y—ﬁ*e—pefeeﬂt-)) state

assistance under this subsection in the amount of an addi-

state board of education finds that the capital financial

tional ten percentage points above the matching percentage

position of such district has improved, the amount of the

as calculated pursuant to RCW 28A.525.116 (b) and (c¢)

additional allocation provided pursuant to this subsection

which will not exceed a total of ninety percent of the total

shall be recovered by deducting an amount equal to all or a
portion of such additional allocation from any future state
school facility construction funds which might otherwise be

approved cost of construction ((if-the-building-preject-meets
ene-of-thefeewing-standards)). Provided, school construc-

tion projects for racial balance that meet the following

provided to such district.

(2) Interdistrict cooperative centers.

In the financing of interdistrict cooperative projects as
set forth in chapter 180-31 WAC, the state board of educa-
tion shall allocate at seventy-five percent of the total
approved project cost determined eligible for state matching
purposes if the planned school facility meets the following
criteria:

(a) Provides educational opportunities, including
vocational skills programs, not otherwise provided; or

(b) Avoids unnecessary duplication of specialized or
unusually expensive educational programs or facilities((+-er

[37)

conditions shall be provided state assistance at seventy-five
percent of the approved square foot cost allowance under the
provisions of this subsection as they existed prior to the
amendment of this subsection in 1993:

(a) Voter approved local matching funds were autho-
rized before December 31, 1992;

(b) The superintendent of public instruction approved a
comprehensive desegregation plan with specific construction
and modernization projects under additional state assistance
criterion in effect at that time, which will be identified on or
before September 15, 1993; and

Proposed
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(c) The superintendent of public instruction confirms at
the time of project approval pursuant to WAC 180-25-040
the continued existence of racial balance needs.

In the case of a school district which contains a racially
imbalanced school facility the district must demonstrate that,
as a result of new construction or modernization, the
particular school facility will no longer be racially imbal-
anced, that the combined minority enrollment in the particu-
lar school facility will be reduced by more than ten percent-
age points, and that the above stated results will be obtained
as a direct result of increased enrollment of nonminority
students in the particular school facility: Provided, That the
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ornizati c hoolfacikitiesaH-stel

i . . ication-)) (6)
Any project that has received approval for additional state
assistance under provisions of this section as they existed
prior to the amendment of this section in 1993 shall retain
authorization for additional assistance under the provisions
in effect at the time of such approval.

particular school facility shall remain racially balanced for a
period of at least five years after the date of actual building
occupancy: Provided further, That if the state board of
education finds that the school facility does not remain
racially balanced for five years then the amount of additional
state assistance provided pursuant to this subsection shall be
recovered by deducting an amount equal to all of the
additional allocation from any future state school facility
construction funds which might otherwise be provided to
such district. .

(( .y ' '. -. '

Proposed

WSR 93-17-080
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:21 p.m.]

Subject of Possible Rule Making: New section WAC
458-20-261 Ticket sellers.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 3:00 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: Chapter 25, Laws of 1993 Ist sp.s. made the
service charges charged by ticket sellers a retail sale for
sales of tickets to professional sporting events. The Depart-
ment of Revenue plans to issue a rule on this subject. A
copy of the rule draft is available upon request. Contact
Roseanna Hodson, (206) 586-4281.

August 17, 1993
Les Jaster
Rules Coordinator

WSR 93-17-081
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:23 p.m.]

Subject of Possible Rule Making: Amending WAC
458-20-226 Landscape gardeners.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 3:00 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend

{38]
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this WAC rule to incorporate the changes required by

chapter 25, Laws of 1993 Ist sp.s. Effective July 1, 1993,

maintenance of lawns, plants or gardens became a retail sale.

A copy of the rule draft is available upon request. Contact
Roseanna Hodson, (206) 586-4281.

August 17, 1993

Les Jaster

Rules Coordinator

WSR 93-17-082
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:25 p.m.]

Subject of Possible Rule Making: Amending WAC
458-20-185 Tax on tobacco products; and 458-20-186 Tax
on cigarettes.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 3:00 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend
these WAC rules. The tax rates were changed by the 1993
legislature. The rules will [be] revised to incorporate these
changes. A copy of the rule draft is available upon request.
Contact Roseanna Hodson, (206) 586-4281.

. August 17, 1993
Les Jaster
Rules Coordinator

WSR 93-17-083
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:26 p.m.]

Subject of Possible Rule Making: Amending WAC
458-20-179 Public utility tax. _

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 1:30 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.) .

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend
this WAC rule to incorporate the changes required by
chapter 25, Laws of 1993 Ist sp.s. The deduction for
contributions in aid of construction was repealed effective
July 1, 1993. The rule is being amended to reflect the
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decision of the courts in Washington Water Power v. State

dealing with power exported outside Washington. A copy of

the rule draft is available upon request. Contact Roseanna
Hodson, (206) 586-4281.

August 17, 1993

Les Jaster

Rules Coordinator

WSR 93-17-084
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:30 p.m.}

Subject of Possible Rule Making: Amending WAC
458-20-166 Hotels, motels, boarding houses, rooming
houses, resorts, summer camps, trailer camps, etc.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 3:00 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend
this WAC rule to incorporate the changes required by
chapter 25, Laws of 1993 Ist sp.s. The law previously
treated coin operated laundry facilities for use of guests in a
hotel, motel, or apartment house as service taxable. This
activity became a retail sale effective July 1, 1993. A copy
of the rule draft is available upon request. Contact Roseanna
Hodson, (206) 586-4281.

August 17, 1993
Les Jaster
Rules Coordinator

WSR 93-17-085
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:31 p.m.]

Subject of Possible Rule Making: Amending WAC
458-20-121 Sales of heat.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 1:30 p.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend
this WAC rule. The rule will be expanded to explain how
persons are taxable with respect to operating cogeneration

Proposed
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facilities. A copy of the rule draft is available upon request.
Contact Roseanna Hodson, (206) 586-4281.

August 17, 1993

Les Jaster

Rules Coordinator

WSR 93-17-086
PREPROPOSAL COMMENTS
DEPARTMENT OF REVENUE
[Filed August 17, 1993, 1:33 p.m.]

Subject of Possible Rule Making: Amending WAC
458-20-102 Resale certificates.

Persons may comment on this subject in writing or by
attending the public meeting. Written comments should be
addressed to: Alan R. Lynn, Department of Revenue, P.O.
Box 47459, Olympia, WA 98504-7459, FAX (206) 664-
0972. Public meeting scheduled at: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capitol Way
South, Olympia, WA, on September 22, 1993, at 9:30 a.m.
(Written comments should be submitted by this date to
assure full consideration, but will be accepted to date of
adoption.)

Other Information or Comments by Agency at this
Time, if any: The Department of Revenue plans to amend
this WAC rule to incorporate the changes required by
chapter 25, Laws of 1993 1st sp.s. The rule will indicate the
circumstances under which a fifty percent penalty will apply
for improper use of a resale certificate. The rule will
indicate the suggested language to be contained on resale
certificates. A copy of the rule draft is available upon
request. Contact Roseanna Hodson, (206) 586-4281.

August 17, 1993
Les Jaster
Rules Coordinator

WSR 93-17-089
PREPROPOSAL COMMENTS
DEPARTMENT OF LICENSING s

(Vehicle Services Division)
[Filed August 17, 1993, 1:48 p.m.]

Subject of Possible Rule Making: Promulgate rules
relating to the implementation of ESSB 5815 (1993 ¢ 487,
s 4, 5, and 6), Claims to property seized in controlled
substance violations—Procedure. The principal objective is
to prescribe the methodology and information to be furnished
by the courts in notifying the Department of Licensing of
vehicles subject to nonconveyance of title pending second
conviction of the vehicle owner.

Persons may comment on this subject in writing.
Comments should be addressed to: Nancy Kelly, Adminis-
trator, Title and Registration Services, P.O. Box 2957,
Mailstop 48022, Olympia, WA 98507-2957, FAX (206) 586-
5748. Comments will be accepted through September 21,
1993.

Other Information or Comments by Agency at this
Time, if any: The Vehicle Services Division has prepared
a preliminary draft of the rules. However, prior to proposing
the rules, the Department of Licensing is seeking comments

Proposed
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on appropriate methodology and information that should be

required prior to restricting the conveyance of vehicle

ownership based on a single conviction and second charge

being filed against the vehicle owner. Copies of the draft

rules may be obtained by contacting Kristi Hubble, (206)
664-8753.

August 17, 1993

James R. Wadsworth

Assistant Director

WSR 93-17-094
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 17, 1993, 2:46 p.m.]

Continuance of WSR 93-14-094.

Title of Rule: WAC 246-807-210 Future care contracts
prohibited; 246-807-280 Full disclosure of cost of services;
246-807-290 Improper billing practices; 246-807-320
Records and x-rays and withdrawal from practice—
Maintenance and retention of patient records; 246-807-311
Sexual misconduct; 246-807-395 State and federal agencies;
246-807-396 Professional standards review organizations;
246-807-500 Philosophy governing voluntary substance
abuse monitoring programs; 246-807-510 Terms used in
WAC 246-807-500 through 246-807-530; 246-807-520
Approval of substance abuse monitoring programs; and 246-
807-530 Participation in approved substance abuse monitor-
ing program.

Purpose: At present we are without a quorum of the
Disciplinary Board. We are cancelling the scheduled
meeting and filing for a continuance is necessary.

Statutory Authority for Adoption: RCW 18.26.110.

Statute Being Implemented: Chapter 18.26 RCW.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Connie Glasgow, 1300
Quince Street, 586-1931.

Name of Proponent: [Department of Health], govern-
mental. .

Rule is not necessitated by federal law, federal or state
court decision.

Hearing Location: SeaTac Marriott, 3201 South 176th,
Seattle, WA 98188, on October 21, 1993, at 9:00 a.m.

Submit Written Comments to: Connie M. Glasgow,
1300 Quince Street, Olympia, WA 98504, by October 20,
1993.

Date of Intended Adoption: October 21, 1993,

August 17, 1993
Connie M. Glasgow
Program Manager

WSR 93-17-095
PROPOSED RULES
DEPARTMENT OF HEALTH
(Board of Osteopathic Medicine and Surgery)
[Filed August 17, 1993, 2:48 p.m.]

Original Notice.
Title of Rule: New WAC 246-854-110 Osteopathic
physician assistant continuing education required and 246-



Washington State Register, Issue 93-17

854-115 Categories of creditable continuing professional
education activities; amending WAC 246-853-020 Osteopath-
ic medicine and surgery examination, 246-853-190 State and
federal agencies, 246-853-275 Change of mailing address
and notice of official documents, 246-854-020 Osteopathic
physicians’ assistants program, 246-854-030 Osteopathic
physician’s assistant prescriptions, 246-854-040 Osteopathic
physician’s assistant use of drugs or autotransfusion to
enhance athletic ability, 246-854-050 AIDS education and
training, 246-854-060 Application for registration, 246-854-
080 Osteopathic physicians’ assistants registration, and 246-
854-090 Osteopathic physicians’ assistants utilization; and
repealing WAC 246-854-100 Osteopathic physicians’
assistants reregistration.

Purpose: To provide for administration of new national
examination; provides for obtaining information from other
agencies; requires mailing address for documents; imple-
ments SHB 1253; includes continuing education for osteo-
pathic physician assistant licensure.

Statutory Authority for Adoption: RCW 18.57.005.

Statute Being Implemented: Chapters 18.57 and 18.57A
RCW.

Summary: The rule changes provide for utilizing a new
national examination; assists in obtaining potential disciplin-
ary documents from other agencies; makes housekeeping and
legislative changes and adds continuing education require-
ments for osteopathic physician assistant licensure.

Reasons Supporting Proposal: Implements legislative
changes, brings physician assistants to the same standards on
continuing education as osteopathic physicians; clarify
administrative issues.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Arlene Robertson, 1300
Quince Street, P.O. Box 7868, 586-8438.

Name of Proponent: Washington Osteopathic Medical
Association, private.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To provide for administration of new national
examination; provides for obtaining information from other
agencies; requires mailing address for documents; imple-
ments SHB 1253; includes continuing education for osteo-
pathic physician assistants. The rules provide for single
licensure for physician assistants and apply the same
standard for continuing education as osteopathic physicians.
The rules also clarify and provide for administrative im-
provements.

Proposal Changes the Following Existing Rules: The
rule changes provide for utilizing a new national examina-
tion; assist in obtaining potential disciplinary documents
from other agencies; make housekeeping and legislative
changes and add continuing education for osteopathic
physician assistant licensure.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: WestCoast SeaTac Hotel, 18220
Pacific Highway South, SeaTac, WA, on September 24,
1993, at 9:30 a.m.

Submit Written Comments to: Arlene Robertson,
Program Manager, P.O. Box 47868, Olympia, WA 98504-
7868, by September 23, 1993.

WSR 93-17-095

Date of Intended Adoption: September 24, 1993.
August 16, 1992 [1993]
Arlene A. Robertson
Program Manager

AMENDATORY SECTION (Amending Order 159B, filed
4/25/91, effective 5/26/91)

WAC 246-853-020 Osteopathic medicine and
surgery examination. Applicants for licensure as osteopath-
ic physicians must pass the Federation of State Licensing
Board (FLEX) with a minimum score of seventy-five on
each component of the FLEX I and II examination((5)) or
after December 1993 satisfactorily pass the United States
Medical Licensing Examination (USMLE) with a minimum
score as established by the ¢oordinating agencies, Federation
of State Medical Boards of the United States and the
National Board of Medical Examiners; and obtain at least a
seventy-five percent overall average on a board administered
examination on osteopathic principles and practices.

The board shall waive the examination required under
RCW 18.57.080 if the applicant has passed the FLEX
examination prior to June 1985 with a FLEX weighted
average of seventy-five percent, or the FLEX I and FLEX II
examinations with a minimum score of seventy-five on each
component and satisfactorily passes the board administered
examination on the principles and practices of osteopathic
medicine and surgery.

An applicant who has passed all parts of the examina-
tion given by the National Board of Osteopathic Examiners
may be granted a license without further examination.

AMENDATORY SECTION (Amending Order 199B, filed
9/30/91, effective 10/31/91)

WAC 246-853-190 State and federal agencies. The
board ((requests)) requires the assistance of executive
officers of any state ((er)) and requests the assistance of
executive officers of any federal program operating in the
state of Washington, under which an osteopathic physician
or physician’s assistant is employed to provide patient care
services, to report to the board whenever such an osteopathic
physician or physician’s assistant has been judged to have
demonstrated his/her incompetency or negligence in the
practice of osteopathic medicine, or has otherwise committed
unprofessional conduct((s)), or is a mentally or physically
disabled practitioner.

NEW SECTION

WAC 246-853-275 Change of mailing address and
notice of official documents. (1) It shall be the responsibil-
ity of the licensee to notify the department of health of any
change of mailing address. Any change of mailing address
shall be furnished to the department within thirty days of the
change.

(2) The board and department may rely upon the last
mailing address of record for the purposes of service or
delivery of all official notices or documents, including the
service of adjudicative proceeding documents. Notice shall
be considered to be validly given when mailed to the last
address given by the licensee.

Proposed
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AMENDATORY SECTION (Amending Order 199B, filed
9/30/91, effective 10/31/91)

WAC 246-854-020 Osteopathic physician((s?))
assistant((s)) program ((appreval)). (1) Program approval
required. No osteopathic physician assistant shall be entitled
to ((fegnster—aﬂ—eseeepaeh*e—physmaﬁs—mslﬂﬂt)) licensure
who has not successfully completed a program of training
approved by the board in accordance with these rules.

(2) Program approval procedures. In order for a
program for training osteopathic physician((s~)) assistants to
be considered for approval by the board it must meet the
minimal criteria for such programs established by the
committee on allied health education and Accreditation
Association of the American Medical Association as of 1985.
The director of the program shall submit to the board a
description of the course of training offered, including
subjects taught and methods of teaching, entrance require-
ments, clinical experience provided, etc. The director shall
also advise the board concerning the basic medical skills
which are attained in such course, and the method by which
the proficiency of the students in those skills was tested or
ascertained. All program applications shall be submitted at
least thirty days prior to the meeting of the board in which

consideration is desired. The board may require such

additional information from program sponsors as it desires.

(3) Approved programs. The board shall approve
programs in terms of skills attained by its graduates. A
registry of approved programs shall be maintained by the
board at professional licensing services division in Olympia,
Washington, which shall be available upon request to
interested persons.

(4) Reapproval. Programs maintaining standards as
defined in the "essentials" of the council of medical educa-
tion of the American Medical Association will continue to be
approved by the board without further review. Each
approved program not maintaining the standards as defined
in the "essentials" of the council of medical education of the
American Medical Association will be reexamined at
intervals, not to exceed three years. Approval will be
continued or withdrawn following each reexamination.

(5) Additional skills. No osteopathic physician’s
assistant shall be ((registered)) licensed to perform skills not
contained in the program approved by the board unless the
osteopathic physician’s assistant submits with his or her
application a certificate by the program director or other
acceptable evidence showing that he or she was trained in
the additional skill for which authorization is requested, and
the board is satisfied that the applicant has the additional
skill and has been properly and adequately tested thereon.

AMENDATORY SECTION (Amending Order 199B, filed
9/30/91, effective 10/31/91)

WAC 246-854-030 Osteopathic physician((2s))
assistant prescriptions. An osteopathic physician((*s))
assistant may issue written or oral prescriptions as provided
herein when approved by the board and assigned by the
supervising physician.

(1) Except for schedule two controlled substances as
listed under federal and state controlled substances acts, a
physician((*s)) assistant may issue prescriptions for a patient

Proposed
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who is under the care of the physician responsible for the
supervision of the physician({*s)) assistant.

(a) Written prescriptions shall be written on the blank of
the supervising physician and shall include the name, address
and telephone number of the physician and physician
assistant. The prescription shall also bear the name and
address of the patient and the date on which the prescription
was written.

(b) The physician((*s)) assistant shall sign such a
prescription by signing his or her own name followed by the
letters "P.A." and the physician assistant((*s—Fegistratiofn))

license number or physician assistant drug enforcement

administration registration number or, if none, the supervis-
ing physician’s drug enforcement administration registration
number, followed by the initials "P.A." and the physician
assistant((>s—registration)) license number issued by the
board.

(c) Prescriptions for legend drugs and schedule three
through five controlled substances must each be approved or
signed by the supervising physician prior to administration,
dispensing or release of the medication to the patient, except
as provided in subsection (5) of this section.

(2) A physician((*s)) assistant extended privileges by a
hospital, nursing home or other health care institution may,
if permissible under the bylaws, rules and regulations of the
institution, write medical orders, except those for schedule
two controlled substances, for inpatients under the care of
the physician responsible for his or her supervision.

(3) The ((registration)) license of a physician((*s))
assistant who issues a prescription in violation of these
provisions shall be subject to revocation or suspension.

(4) Physician((>s)) assistants may not dispense prescrip-
tion drugs to exceed treatment for forty-eight hours, except
as provided in subsection (6) of this section. The medication
so dispensed must comply with the state law prescription
labeling requirements.

(5) Authority to issue prescriptions for legend drugs and
schedule three through five controlled substances without the
prior approval or signature of the supervising physician may
be granted by the board to an osteopathic physician((*s))
assistant who has:

(a) Provided a statement signed by the supervising
physician that he or she assumes full responsibility and that
he or she will review the physician assistant’s prescription
writing practice on an ongoing basis;

(b) A ((eusrenteertifieation)) certificate from the
National Commission on Certification of Physician
Assistants’;

(c) Demonstrated the necessity in the practice for
authority to be granted permitting a physician assistant to
issue prescriptions without prior approval or signature of the
supervising physician.

(6) A physician assistant authorized to issue prescrip-
tions under subsection (5) of this section may dispense
medications the physician assistant has prescribed from
office supplies. The physician assistant shall comply with
the state laws concerning prescription labeling requirements.
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AMENDATORY SECTION (Amending Order 100B, filed
12/3/90, effective 1/31/91)

WAC 246-854-040 Osteopathic physician((3s))
assistant use of drugs or autotransfusion to enhance
athletic ability. (1) An osteopathic physician((*s)) assistant
shall not prescribe, administer, or dispense anabolic steroids,
growth hormones, testosterone or its analogs, human chori-
onic gonadotropin (HCG), other hormones, or any form of
autotransfusion for the purpose of enhancing athletic ability
and/or for nontherapeutic cosmetic appearance.

(2) A physician((=s)) assistant shall complete and
maintain patient medical records which accurately reflect the
prescription, administering, or dispensing of any substance
or drug described in this section or any form of
autotransfusion. Patient medical records shall indicate the
diagnosis and purpose for which the substance, drug, or
autotransfusion is prescribed, administered, or dispensed and
any additional information upon which the diagnosis is
based.

(3) A violation of any provision of this section shall
constitute grounds for disciplinary action under RCW
18.130.180(7). A violation of subsection (1) of this section
shall also constitute grounds for disciplinary action under
RCW 18.130.180(6).

AMENDATORY SECTION (Amending Order 199B, filed
9/30/91, effective 10/31/91)

WAC 246-854-050 AIDS education and training. (1)
"Acquired immunodeficiency syndrome" or "AIDS" means
the clinical syndrome of HIV-related illness as defined by
the board of health by rule.

(2) "Office on AIDS" means that section within the
department of health or any successor department with
jurisdiction over public health matters as defined in chapter
70.24 RCW.

(3) Acceptable education and training. The department
will accept education and training that is consistent with the
model curriculum available from the office on AIDS. Such
education and training shall be a minimum of seven clock
hours and shall include, but is not limited to, the following:
Etiology and epidemiology; testing and counseling; infection
control guidelines; clinical manifestations and treatment;
legal and ethical issues to include confidentiality; and
psychosocial issues to include special population consider-
ations.

(4) Implementation. Effective January 1, 1989, the
requirement for ((registration)) license application, renewal,
or reinstatement of any ((registeation)) license on lapsed,
inactive, or disciplinary status shall include completion of
AIDS education and training. All persons affected by this
section shall show evidence of completion of an education
and training program, which meets the requirements of
subsection (3) of this section.

(5) Documentation. The ((registration)) license holder
shall:

(a) Certify, on forms provided, that the minimum
education and training has been completed after January 1,
1987, and before the renewal date or December 31, 1989,
whichever date is earlier;

(b) Keep records for two years documenting attendance
and description of the learning; and

WSR 93-17-095

(c) Be prepared to validate, through submission of these
records, that learning has taken place.

AMENDATORY SECTION (Amending Order 199B, filed
9/30/91, effective 10/31/91)

WAC 246-854-060 Application for ((registration))

licensure. Effective January 1, 1989, persons applying for.

((fegistfe&eﬂ)) licensure shall submit, in addition to the other
requirements, evidence to show compliance with the educa-
tion requirements of WAC 246-854-050.

AMENDATORY SECTION (Amending Order 100B, filed
12/3/90, effective 1/31/91)

WAC 246-854-080 Osteopathic physician((s))

assistant((s—registration)) licensure. (1) Applications. All
applications shall be made to the board on forms supplied by

the board. ((AH—appheﬂﬂeﬁs—shaH—be-sabﬁﬂﬁed—&t—Le&se

) (2)

The application shall detail the education, training, and
experience of the physician assistant and provide such other
information as may be required. The application shall be
accompanied by a fee determined by the secretary as
provided in RCW 43.70.250. Each applicant shall furnish
proof satisfactory to the board of the following:

(a) That the applicant has completed an accredited
physician assistant program approved by the board and is
eligible to take the National Commission on Certification of
Physician Assistants examination;

(b) That the applicant is of good moral character; and

(c) That the applicant is physically and mentally capable
of practicing medicine as an osteopathic physician assistant
with reasonable skill and safety.

(3) The license shall be renewed on a periodic basis as
determined by the secretary of the department of health
under RCW 43.70.280. The renewal shall include a com-
pleted renewal application and payment of a fee, in addition
to any late penalty fee, determined by the secretary as
provided in RCW 43.70.250.

AMENDATORY SECTION (Amending Order 100B, filed
12/3/90, effective 1/31/91)

WAC 246-854-090 Osteopathic physician((s%))
assistant((s—uatilization)) practice plan. (1) A licensed
physician assistant shall not practice except pursuant to a

board approved practice arrangement plan jointly submitted

by the osteopathic physician assistant and osteopathic

physician or physician group under whose supervision the

osteopathic physician assistant will practice. A fee as

determined by the secretary of the department of health that

is determined necessary to recover the cost of administering

the plan review shall accompany the practice plan.

Proposed
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(2) When a physician group is proposed to supervise the
osteopathic physician assistant, one of the osteopathic
physicians from that group shall be designated as primary
responsible for the supervision of the osteopathic physician
assistant and the plan shall specify how supervising responsi-
bility is to be assigned among the remaining members of the

roup.

(3) Limitations, number. No osteopathic physician shall
supervise more than one osteopathic physician((*s)) assistant
without specific authorization by the board. The board shall
consider the individual qualifications and experience of the
physician and physician assistant, community need, and
review mechanisms available in making their determination.

() (4) Authorization by board, powers. In granting
authorizations for the practice plan, the board may limit the
authority for utilizing an osteopathic physician assistant to a
specific task or tasks, or may grant specific approval in
conformity with the program approved pursuant to WAC
246-854-020 and on file with the board.

(5) Limitations—Geographic limitations. No osteopathic
physician((>8)) assistant shall ((erdinarity)) be utilized in a
place other than ((&ﬁ&p&ﬂs%es&eepﬁ&w—physwﬁﬂ—s

a-l-fead-y—beea—esmbhs-heé)) that designated in the practice
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only in direct association with his/her preceptorship physi-
cian or a delegated alternate physician in the immediate
clinical setting or, as in the case of specialized training in a
specific area, an alternate preceptor approved by the pro-
gram. They may not function in a remote location or in the
absence of the preceptor.

((¢6)) (9) Supervising osteopathic physician, responsi-
bility. It shall be the responsibility of the supervising
osteopathic physician to see to it that:

(a) Any osteopathic physician((3s)) assistant ((empleyed
by-him-erher)) at all times when meeting or treatmg

patient(s) wears a placard or other identifying plate in a
prominent place upon his or her person identifying him or
her as a physician((*s)) assistant;

(b) No osteopathic physician((%s)) assistant ((ir-his
employ)) represents himself or herself in any manner which
would tend to mislead anyone that he or she is a physician;

(c) That the osteopathic physician((*s)) assistant ((in-his
er-her—employ)) performs only those tasks which he or she
is authorized to perform under the authorization granted by
the board;

(d) All EKG’s and x-rays and all abnormal laboratory
tests shall be reviewed by the physician within twenty-four
hours;

(e) The charts of all patients seen by the osteopathic
physician((*s)) assistant shall be reviewed ((and)), counter-
signed and dated within one week by the supervising
osteopathic physician ((within-ene-week)) or in the case of
a physician group, the designated supervising physician as

plan.

(((—3-))) (6) leltatlons——Remote practice. ((Speeiat
)) A practice plan

outlined in the practice plan;
(f) All telephone advice given by the supervising
osteopathic physician, alternate supervising physician, or

proposing utilization of an osteopathic physician assistant
((#8)) at a place remote from the physician’s regular place
for meeting patients may be approved only if:

(a) There is a demonstrated need for such utilization;
and

(b) Adequate provision for immediate communication
between the physician and his physician assistant exists; and

(c) A mechanism has been developed and specified in

member of a supervising physician group through the
physician((*s)) assistant shall be documented, reviewed,
((end)) countersigned, and dated by the advising physician
within one week.

(D)) () The supervising osteopathic physician shall
advise the board of the termination date of the working
relationship. The notification shall include a written report
providing the reasons for termination and an evaluation of

the practice plan to provide for the establishment of a direct

patient-physician relationship between the superv1smg
osteopathic physician and patients with ongoing medical
needs who may be seen 1n1t1a11y by the osteopathic physician
assistant; and

(d) The responSIble phy51c1an spends at least one-half
day per week seeing patients in the remote office site; and

(e) The remote office site reflects the osteopathic
physician assistant and osteopathic physician relationship by
specifying such relationship on office signs, office stationary,
advertisements, billing forms, and other communication with
patients or the public.

((¢4)) (7) Limitations, hospital functions. An osteopath-
ic physician assistant working in or for a hospital, clinic or
other health organization shall be ((registered)) licensed in
the same manner as any other osteopathlc physician assmtant
(¢
apptoved-by-the-beeard)). His/her responS1b111tles, if any, to
other physicians must be defined in the ((apphieation—tor
registration)) board approved practice plan.

((65%) (8) Limitations, trainees. An individual enrolled
in a training program for physician assistants may function

Proposed

the osteopathic physician assistant’s performance.

(10) Alternate physician, supervisor—Approved by
board. In the temporary absence of the supervising osteo-
pathic physician, the osteopathic physician assistant may
carry out those tasks for which he is ((registered)) licensed,
if the supervisory and review mechanisms are provided by
a delegated alternate osteopathic physician supervisor. If an
alternate osteopathic physician is not available in the
community or practice, the board may authorize a physician
licensed under chapter 18.71 RCW or physician group to act
as the alternate physician supervisor specified on the board
approved practice plan.

NEW SECTION

WAC 246-854-110 Osteopathic physician assistant
continuing education required. (1) The board requires
fifty credit hours of continuing education every year.

(a) In conjunction with the application for renewal of
licensure, a licensee shall submit an affidavit of compliance
with the fifty hour continuing education requirement on a
form supplied by the board. The continuing education
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requirement shall be completed prior to issuance of the
renewal license.

(b) The board reserves the right to require a licensee to
submit evidence, in addition to the affidavit, to demonstrate
compliance with the fifty hour continuing education require-
ment. Accordingly, it is the responsibility of a licensee to
maintain evidence of such compliance.

(c) Certification of compliance with the requirement for
continuing education of the American Osteopathic Associa-
tion, Washington State Osteopathic Association, National
Commission on Certification of Physician Assistants,
Washington Academy of Physician Assistants, American
Academy of Physician’s Assistants, and the American
Medical Association, or a recognition award or a current
certification of continuing education from medical practice
academies shall be deemed sufficient to satisfy the require-
ments of these regulations.

(2) In case licensees fail to meet the requirements
because of illness, retirement (with no further provision of
osteopathic medical services to consumers), or other extenu-
ating circumstances, each case will be considered by the
board on an individual basis. When circumstances justify it,
the board may grant an extension of time or a change in
requirements. In the case of a permanent retirement or
illness, the board may grant indefinite waiver of continuing
education as a requirement for licensure, provided an
affidavit is received indicating that the osteopathic physician
assistant is not providing osteopathic medical services to
consumers. If such permanent retirement or illness status is
changed or osteopathic medical services are resumed, it is
incumbent upon the licensee to immediately notify the board
and show proof of practice competency as determined
necessary by the board.

(3) Prior approval not required.

(a) The Washington state board of osteopathic medicine
and surgery does not approve credits for continuing educa-
tion. The board will accept any continuing education that
reasonably falls within these regulations and relies upon each
individual osteopathic physician assistant’s integrity in
complying with this requirement.

(b) Continuing education program sponsors need not
apply for nor expect to receive prior board approval for
continuing education programs. The continuing education
category will depend solely upon the determination of the
accrediting organization or institution. The number of
creditable hours may be determined by counting the contact
hours of instruction and rounding to the nearest quarter hour.

NEW SECTION

WAC 246-854-115 Categories of creditable continu-
ing professional education activities. The following are
categories of creditable continuing education activities
approved by the board. The credits must be earned in the
twelve-month period preceding application for renewal of
licensure. One clock hour shall equal one credit hour for the
purpose of satisfying the fifty hour continuing education
requirement.

Category | - A minimum of thirty credit hours are
mandatory under this category.

1-A Formal educational program sponsored by national-
ly recognized organizations or institutions which have been
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approved by the American Osteopathic Association, Wash-
ington State Osteopathic Association, Washington Academy
of Physician Assistants, National Commission on Certifica-
tion of Physician Assistants, American Medical Association,
and the American Academy of Physician’s Assistants.

1-B Preparation in publishable form of an original
scientific paper.

a. A maximum of five credit hours for initial presenta-
tion or publication of a paper in a professional journal.

1-C Serving as a teacher, lecturer, preceptor or a
moderator-participant in a formal educational program or
preparation and scientific presentation at a formal education-
al program sponsored by one of the organizations or institu-
tions specified in Category 1-A. One hour credit per each
hour of instruction may be claimed.

a. A maximum of five credit hours per year.

Category 2 - Home Study.

2-A A maximum of twenty credit hours per year may be
granted.

a. Reading - Medical journals and quizzes.

1) One-half credit hour per issue

2) One-half credit hour per quiz

b. Listening - audio tape programs.

1) One-half credit hour per tape program

2) One-half credit hour per tape program quiz

c. Other - subject - oriented and refresher home study
courses.

1) Credit hours indicated by sponsor will be accepted

2-B Preparation and presentation of a scientific exhibit
at professional meetings.

a. Maximum of five credit hours per exhibit per year.

2-C Observation at medical centers; programs dealing
with experimental and investigative areas of medical practice
and programs conducted by nonrecognized sponsors.

a. Maximum of five credit hours per year.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-854-100  Osteopathic physicians’ assis-
tants reregistration.

WSR 93-17-099
PROPOSED RULES
DEPARTMENT OF LICENSING

(Real Estate Commission)
[Filed August 17, 1993, 4:15 p.m.]

Original Notice.

Title of Rule: Amending WAC 308-124A-025 Applica-
tion process to take examination; 308-124A-440 Reexamina-
tion; 308-124A-450 Examination procedures; and 308-124A-
460 Real estate brokers and salespersons and land develop-
ment representative fees.

Purpose: These amendments reflect changes in cost and
technology in the examination process as a result of a recent
RFP to contract for electronic testing services for real estate
examinations. The other changes are to help make adminis-
tration of the examination more efficient and less costly.

Proposed
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Statutory Authority for Adoption: RCW 18.85.040.

Statute Being Implemented: RCW 18.85.085,
[18.85].120, and [18.85].130

Summary: See above.

Reasons Supporting Proposal: See above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Draper, 2424
Bristol Court, Olympia, 98504, 753-2262.

Name of Proponent: [Department of Licensing], govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Proposal Changes the Following Ex1stmg Rules: [No
information supplied by agency.]

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Red Lion Inn, 2525 North 20th,
Pasco, WA 99301, on September 28, 1993, at 9:00 a.m.

Submit Written Comments to: Nancy Draper, 2424
Bristol Court, Olympia, WA 98504, by September 24, 1993,
5:00 p.m.

Date of Intended Adoption: November 30, 1993.

August 17, 1993
Linda M. Moran
Senior Assistant Attorney General

AMENDATORY SECTION (Amending WSR 91-23-006,

filed 11/7/91, effective 12/8/91)

WAC 308-124A-025 Application process to take
examination. (1) Any person desiring to take an examina-
tion for a real estate salesperson license, except candidates
who are actively licensed in another jurisdiction or were so
licensed in the preceding six months or candidates who have
received clock hours in another jurisdiction, ((sust)) shall
telephone the testing service up to three days prior to the
desired test date to schedule an examination. On the day of
the examination, the candidate shall submit a completed
examination application together with the examination fee
and supporting documents, including evidence satisfactory to
the department of having successfully completed an ap-
proved thirty clock hour fundamentals course, to the testing
service approved by the department.

(2) Any person desiring to take an examination for a
real estate broker license or real estate salesperson license
who is actively licensed in another jurisdiction or was so
licensed in the preceding six months or who has received
clock hours in another jurisdiction must submit a completed
examination application with supporting documents, includ-
ing evidence satisfactory to the department of having
successfully completed any and all approved clock hour
courses for licensure, to the licensing division of the depart-
ment of licensing. After the qualifications for the examina-
tion have been verified by the department, the candidate
shall telephone the testing service up to three days prior to
the desired test date to schedule an examination. On the day
of the examination, the candidate shall submit the completed
examination application and examination fee by cashier’s
check, certified check, or money order to the testing service
approved by the department.

(3) The applicant will be ((assighed-to-the-first-available
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eutoff-dateforeligibility for-any speeifieexaminationis
avatable-to-the-applicant-upen—request)) able to schedule an

examination date up to three days prior to their desired test
date. Candidates requesting a morning or afternoon test
session will be scheduled immediately for an examination
and will be provided with a registration number confirming
their reservation.

(4) An examination candidate who has a completed
examination application with the examination ((welkin)) fee
and supporting documents, including evidence satisfactory to
the department of having successfully completed an ap-
proved thirty clock hour fundamentals course for candidates

for a salesperson license, ((may-walcin—+te)) shall telephone
the testmg service to schedule an examination ((+f—thefe-afe

2-of-this—seetion)). A candidate for a real estate broker
license or real estate salesperson license who is actively
licensed in another jurisdiction or was so licensed in the
preceding six months or who has received clock hours in
another jurisdiction must have his or her qualifications for
the examination verified by the department as provided in
subsection (2) of this section prior to ((welkinginte))
scheduling an examination as permitted in this section. The
examination ((waHeir)) fee shall be paid in the form of a
certified check, a cashier’s check, or money order made
payable to the testing service approved by the department.
Cash will not be accepted from ((walkin)) candidates.

(5) An applicant shall ((ferfeit-al})) be assessed the full
examination fee((s)) for any examination ((er-examinations

fer)) in which the applicant ((has-applied-and-dees-net-take
#er—afay-reaseﬂ—eeher—ihﬁn-{hfeagh—ﬁhe—faa}t—eﬁfﬂfsealee-ef—ehe
department-of Hieensing)) fails to provide four days notice to

the testing service for changing their examination date or for
failing to arrive and take a scheduled examination at the time
the examination is scheduled or rescheduled.

AMENDATORY SECTION (Amending Order PM 774, filed
9/30/88, effective 1/1/89)

WAC 308-124A-440 Reexamination. An applicant
who has failed the examination or failed to appear for a
scheduled examination may apply for reexamination,
provided the required reexamination fee is submitted.

An applicant who has failed the examination or failed
to appear for a scheduled examination may ((weH(—m—te-eﬂ

date-of-issuanee)) apply for reexamination by telephoning the
testing service to schedule an examination. Broker exam
applicants who applied for a waiver and failed the examina-
tion must comply with the provisions of WAC 308-124A-
040.

AMENDATORY SECTION (Amending WSR 90-23-039,
filed 11/15/90, effective 12/16/90)

WAC 308-124A-450 Examination procedures. (1)
Each applicant will be required to present one piece of
positive identification which bears a photograph of the

(46]



Washington State Register, Issue 93-17

applicant. In the event the applicant has no photo identifica-
tion, the applicant will be required to make prior arrange-
ments with the department not later than ten working days
prior to the examination. Failure to produce the required
identification will result in the applicant being refused
admission to the examination.

(2) Applicants will be required to refrain from talking
to other examinees during the examination unless specifically
directed or permitted to do so by a test monitor. Any
applicant observed talking or attempting to give or receive
information; using unauthorized materials during any portion
of the examination; or removing test ((beeldets)) materials
and/or notes from the testing room will be subject to denial
of a license.

(3) Applicants who participate in disruptive behavior
during the examination will be required to turn in their test
materials to the test monitor and leave the examination site.
Their opportunity to sit for the examination will be forfeited.
Their answer sheet will be voided. A voided answer sheet
will not be scored and the examination fee will not be
refunded. A candidate must then reapply to take the
examination.

AMENDATORY SECTION (Amending WSR 90-23-039,
filed 11/15/90, effective 12/16/90)

WAC 308-124A-460 Real estate brokers and sales-
persons and land development representative fees. The
following fees for a two-year period shall be charged by
professional licensing services of the department of licens-

ing:
Title of Fee Fee

Real estate broker:

Application/examination

(($-85-60)) $130.00

Reexamination ((85-60)) 130.00
((Wall—infor-examination 25-06))
Original license 160.00
License renewal 160.00
Late renewal with penalty 185.00
Duplicate license 25.00
Certification 25.00
Name or address change,

transfer or license activation 25.00

Real estate broker - Branch office:

Original license $150.00
License renewal 150.00
Late renewal with penalty 175.00
Duplicate license 25.00
Name or address change 25.00

Real estate salesperson:

Application/examination

Reexamination ((85-68)) 130.00
((Wealinfor-examination 25-00)
Original license 100.00
License renewal 100.00
Late renewal with penalty 125.00
Duplicate license 25.00
Certification 25.00
Name or address change,
transfer or license activation 25.00

The following fee shall be charged annually

for land development representatives:

Land development representative:
Registration 25.00

WSR 93-17-099
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PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 93-19—Filed August 18, 1993, 9:55 am)]

Original Notice.

Title of Rule: Chapter 173-401 WAC, The operating
permit regulation.

Purpose: Amendments to this rule govern the state’s
process for determining and assessing fees supporting the air
operating permit program as required under the state and
federal clean air acts.

Other Identifying Information: Adds new Part IX to
chapter 173-401 WAC.

Statutory Authority for Adoption: Chapter 70.94 RCW
and chapter 252, Laws of 1993.

Statute Being Implemented: Chapter 70.94 RCW.

Summary: The proposed amendments to the operating
permit regulation add provisions governing the determination
and assessment of operating permit fees. The amendments
also address tracking procedures for program expenditures
and establish a system of periodic fiscal and performance
audits for the operating permit program.

Reasons Supporting Proposal: The proposed amend-
ments will enable ecology to collect fees adequate to fund
the operating permit program, which ability is a prerequisite
to EPA approval of Washington’s operating permit program.

Name of Agency Personnel Responsible for Drafting:
Catherine O’Neill, P.O. Box 47600, Olympia, WA 98504-
7600, (206) 459-6248; Implementation and Enforcement:
Joseph Williams, P.O. Box 47600, Olympia, WA 98504-
7600, (206) 459-6255.

Name of Proponent: The Washington State Department
of Ecology, governmental.

Rule is necessary because of federal law, Title V of the
1990 federal Clean Air Act Amendments.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendments to this rule establishes
a funding mechanism for the operating permit program for
sources of air emissions as required under both the state and
federal clean air acts. In 1991, The Washington Clean Air
Act, chapter 70.94 RCW, was amended to reflect changes in
the federal Clean Air Act. Among other things, these
changes require state and delegated local permitting authori-
ties to collect from sources subject to the operating permit
program fees adequate to cover the direct and indirect costs
of administering the operating permit program. Washington
must demonstrate its ability to collect adequate fees in order
to receive U.S. EPA approval of its statewide operating
permit program. In addition, the proposed amendments
establish a methodology for tracking revenues and expendi-
tures and create a system of fiscal and performance evalua-
tions, both of which will contribute to increased agency
efficiency and accountability.

Proposal does not change existing rules.

The proposed amendments create a new Part IX, to be
added to chapter 173-401 WAC.

Small Business Economic Impact Statement

Proposed
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The Washington State Department of Ecology (ecology)
is proposing regulations that establish procedures for
assessing and collecting air operating permit fees. These
regulations were developed to fund the implementation of
the state air quality permitting program required by the
Washington Clean Air Act (chapter 70.94 RCW) and Title
V of the Federal Clean Air Act (FCAA) (42 U.S.C. 7401, et
seq.). Under state and federal law, certain sources of air
pollution will be required to obtain operating permits. Those
sources will be required to pay fees to cover the direct and
indirect costs of the permit program.

WAC 173-401-900 establishes the procedures by which
air operating permit fees are assessed and collected and
creates accountability measures for both ecology and local
air authorities who have been delegated the responsibility for
implementing operating permit programs in their jurisdiction.
The goal of the rule is to create an equitable and efficient
means to cover the cost of the air operating permit program.
This small business economic impact statement summary
addresses the impacts of the permit fees. It does not address
the impacts of implementing the permit system. Those
impacts were analyzed in the Economic Compliance Docu-
ment, Small Business Economic Impact Statement, chapter

173-401 WAC, Operating permit regulation, April 1993.

WAC 173-401-900 applies to sources that emit regulat-
ed air pollutants in quantities such that an operating permit
is required under the FCAA; it also applies to sources that
ecology or other permitting authorities deem to contribute to
air pollution so as to create a threat to public health or
welfare. A temporary exemption exists for sources not
classified as a major source, affected source, or solid waste
incineration unit under chapter 173-401 WAC.

The proposed rule has six sections. These sections
include: A fee determination that develops a schedule for
collecting fees from ecology sources; a description of fee
eligible activities; mandate for ecology to produce a work-
load analysis; a description of how ecology will prepare its
budget; the methodology for allocating the operating permit
program budget among the individual sources; and a fee
schedule reflecting the permit administration fee and the
share of the development and oversight fee to be paid by
each permit program source under its jurisdiction.

The Regulatory Fairness Act (RFA) (chapter 19.85
RCW) requires that rules promulgated under the Administra-
tive Procedure Act be reviewed in light of their economic
impact on small businesses in the state. One goal of this
review is to ensure that a proposed rule does not place a
proportionately higher burden on small businesses. The
RFA requires that a small business economic impact state-
ment (SBEIS) be performed if a rule affects more than 20%
of all industries (by 3-digit standard industrial classification
code) in the state or more than 10% of the businesses in any
one industry.

WAC 173-401-900 has been reviewed and is expected
to affect more than 10% of the businesses in several three-
digit SIC code industries. The table at the end of this
summary shows the industries likely to be affected in the
initial stage of the permitting process. Businesses that are
smaller sources of regulated air pollutants in up to eighty
other industries may be affected by this rule at the end of a
three year exemption period. The nature of the impact on
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smaller sources will depend to a substantial degree on future
federal and state rulemaking.

Among the sources for which ecology expects to issue
the operating permit, there are no sources that strictly meet
the definition of small business as established in the RFA.
Therefore, it was impossible to compare small versus large
business using the measures set forth in the RFA. However,
an analysis was conducted comparing larger firms that
employ over 100 people to smaller firms with 100 or fewer
employees. That analysis was based on an ecology survey
and ecology’s fee schedule for 1994. The results suggest
that there will be a disproportionate impact on small busi-
nesses when either the cost per employee or cost per $100
in revenue is used. Larger sources have an average cost per
employee of $115.95 whereas smaller sources have a cost
per employee of $823.75. Similarly, larger sources’ fee cost
per $100 of revenue averages $.07 and smaller sources’ costs
average $.16.

Seven measures are built into WAC 173-401-900 as
well as other parts of chapter 173-401 WAC to reduce the
impacts on small business. These measures include: Issuing
‘general permits to source categories (e.g. dry cleaners) to
reduce administrative burdens and fee cost; exempting
nonmajor sources for the first three years of the permit
program; exempting specific nonmajor sources permanently;
allowing sources to accept federally enforceable limitations
on emissions and opt out of the permit system; coordination
with new source review to reduce administrative burden and
duplicative requirements thereby reducing fees; listing
insignificant emissions rather than providing detailed
information on those emissions to reduce administrative
burden and fee costs; and based on the assumption that more
complex sources with higher emissions tend to be larger
businesses, the use of a fee formula that weights member-
ship, complexity and emission factors equally to determine
the fee should reduce the disproportionate impact of the fee.

Affected Industries by Three-Digit SIC Code

sic Industry SIC Industry

122 | Bituminous Cost and Lignite Mining 324 | cement, Mydraulic

162 Hesvy Construction, except Highway 325 Structursl Clay Products

203 _| comned, Frozen, Preserved Food 331 Steel vorks, Blast Furnoces, etc
242 Sawmills and Planing Mills 333 Primary Smeiting, etc Monferrous
243 Millwork, Veneer, and Structural Wood 341 Metal Cans, Shipplng Containers
249 | Misc. Vood Products 371 | Motor Vehicles & Motor Veh

261 Pulp Mills 372 Alrcraft _and Planes

262 | Paper Mitls 373 | ship snd Bcat Building and Repair
267 | converted Paper, and Paperbosrd 491 | Electric Services

281 ] Industrisl Inorganic Chemicals 492 | Gos Production snd Distribution
286 Industrial Organic Chenicals 496 Stean and Air Conditioning Supply
287 | agricuttural  Chemicats 511 | Paper ond Paper Products

21 Petroteum Refining 517 Petroleun and Petroleum Products
308 Miscellaneous Plastic Products, RNEC $54 Gasoline Service Stations

322 | Glass ond Glassusre, Pressed or Blown

Copies of the full SBEIS are available from: Tony
Warfield, Department of Ecology, Air Quality Program, P.O.
Box 47600, Olympia, WA 98504-7600, (206) 438-8109.

Hearing Location: Fire Station 58, District 5, 17408
S.E. 15th Street, Vancouver, WA, on October 5, 1993, at
7:00 p.m.; at South Seattle Community College, 6000 16th
Avenue S.W., Seattle, WA, on October 6, 1993, at 11:00
am.; and at Spokane Falls Community College, 3410 West
Fort George Wright Drive, Building 17 Conference Room
'G’, Spokane, WA 99204-5288, on October 7, 1993, at 7:00
p.m.

[48]



Washington State Register, Issue 93-17

Submit Written Comments to: Catherine O’Neill,
Department of Ecology, Air Quality Program, P.O. Box
47600, Olympia, WA 98504-7600, by October 14, 1993.

Date of Intended Adoption: December 30, 1993.

August 16, 1993
Mary Riveland
Director

PART IX. FEE DETERMINATION AND CERTIFI-
CATION

NEW SECTION

WAC 173-401-900 Fee determination—Ecology. (1)
Fee determination. Ecology shall develop a fee schedule,
according to the process outlined below, according to which
it will collect fees from permit program sources under its
jurisdiction. The fees shall be sufficient to cover ecology’s
permit administration costs and its share of ecology’s
development and oversight costs. The fee schedule shall
also indicate the shares of Ecology’s development and
oversight costs that are to be collected by each delegated
local authority. Opportunities for public participation shall
be afforded throughout the fee determination process, as
provided in WAC 173-401-920(1).

(2) Fee eligible activities. The costs of the permit
administration and development and oversight activities are
fee eligible.

(a) Permit administration. Permit administration costs
are those incurred by each permitting authority, including
ecology, in administering and enforcing the operating permit
program with respect to sources under its jurisdiction.
Permit administration costs are those enumerated in WAC
173-401-940(1). v

(b) Development and oversight. Development and
oversight costs are those incurred by ecology in developing
and administering the state operating permit program and in
overseeing the administration of the program by the delegat-
ed local authorities. Development and oversight costs are
those enumerated in WAC 173-401-940(2).

(3) Workload analysis. Ecology shall conduct a
workload analysis projecting resource requirements, orga-
nized by categories of fee-eligible activities, for the purpose
of facilitating budget preparation. Ecology shall, for the
two-year period corresponding to each biennium, identify the
permit administration and development and oversight
activities that it will perform during that biennium. The
workload analysis shall include resource requirements for
both the direct and indirect costs of the permit administration
activities enumerated in WAC 173-401-940(1) and the
development and oversight activities enumerated in WAC
173-401-940(2). Ecology shall publish a draft workload
analysis together with the draft budget for the following
biennium on or before February 28 of each even-numbered
year and shall provide opportunity for public comment
thereon in accordance with WAC 173-401-920(1). Ecology
shall publish a final workload analysis together with the final
budget for the following biennium on or before June 30 of
each even-numbered year.

(4) Budget development. Ecology shall, for the two-
year period corresponding to each biennium, prepare an
operating permit program budget for that biennium. The
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budget shall be based on the resource requirements identified
in the workload analysis for the biennium and shall take into
account the projected fund balance at the start of the
biennium. Ecology shall publish a draft budget for the
following biennium together with the draft workload analysis
on or before February 28 of each even-numbered year and
shall provide opportunity for public comment thereon in
accordance with WAC 173-401-920(1). Ecology shall
publish a final budget together with the final workload
analysis for the following biennium on or before June 30 of
each even-numbered year.

(5) Allocation methodology.

(a) Development and oversight costs. Ecology shall
allocate its development and oversight costs among all
permitting authorities, including ecology, based upon the
number of permit program sources under the jurisdiction of
each permitting authority. If ecology determines that it has
incurred extraordinary costs in order to oversee a particular
permitting authority and that those costs are readily attribut-
able to the particular permitting authority, ecology will
assess to that permitting authority such extraordinary costs.

(b) Permit administration costs and ecology’s share of
development and oversight costs. Ecology shall allocate its
permit administration costs and its share of ecology’s
development and oversight costs among the permit program
sources for whom it acts as permitting authority, according
to a three-tiered structure based upon:

(i) The number of sources under its jurisdiction;

(ii) The complexity of the sources under its jurisdiction;
and

(iii) The size of the sources under its jurisdiction, as
measured by the quantity of each regulated pollutant emitted.

The complexity of each source shall be determined
based on a ranking system under which ecology assigns to
each source a complexity value of 1, 2 or 3, corresponding
to ecology’s assessment of the relative difficulty of issuing
and maintaining an operating permit for that source. The
quantity of each regulated pollutant emitted by a source shall
be determined based on the annual emissions data during the
most recent calendar year for which data is available. Each
of the three tiers shall be equally weighted.

(c) WAC 173-401-300(7) Sources. Ecology shall
allocate to permit program sources.applying for an exemp-
tion pursuant to WAC 173-401-300(7) that portion of
ecology’s permit administration costs and ecology’s share of
its development and oversight costs that results from
including such sources in the first tier of the allocation
structure described in (b)(i) of this subsection. After
federally enforceable limits have been established and for so
long as a source continues to meet the requirements for
exemption under WAC 173-401-300(7), that source shall pay
registration program fees pursuant to RCW 70.94.015(2) in
lieu of paying operating permit program fees.

(6) Fee schedule. Ecology shall issue annually a fee
schedule reflecting the permit administration fee and the
share of the development and oversight fee to be paid by
each permit program source under its jurisdiction and
reflecting the development and oversight assessment to be
paid by each permitting authority. The fee schedule shall be
based on the information contained in the final source data
statements, as provided in WAC 173-401-925(3), for each
year; the final source data statements shall be issued after
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opportunity for petition and review has been afforded in
accordance with WAC 173-401-925. Ecology shall publish
the fee schedule for the following year on or before Decem-
ber 31 of each year.

NEW SECTION

WAC 173-401-905 Fee determination—Delegated
local authorities. Each delegated local authority shall
establish a process for developing, assessing, and collecting
fees from permit program sources under its jurisdiction. The
fees shall be sufficient to cover its permit administration
costs and its share of ecology’s development and oversight
costs. The fee determination process shall provide opportu-
nity for public participation.

NEW SECTION

WAC 173-401-910 General permit fee determina-
tion. Reserved.

NEW SECTION

WAC 173-401-915 Fee collection—Ecology and
delegated local authorities. (1) Collection from sources.
Ecology and each delegated local authority shall collect fees
sufficient to cover the costs of its respective permit adminis-
tration activities and its share of ecology’s development and
oversight activities from the permit program sources under
their respective jurisdictions.

(2) Dedicated account. All receipts from fees collected
by or on behalf of ecology from permit program sources
pursuant to section 6, chapter 252, Laws of 1993, shall be
deposited in the air operating permit account created under
RCW 70.94.015. All receipts from fees collected by
delegated local authorities from permit program sources
pursuant to section 6, chapter 252, Laws of 1993, shall be
deposited in the dedicated -accounts of their respective air
operating permit accounts or other accounts dedicated
exclusively to support of the operating permit program.

NEW SECTION

WAC 173-401-920 Accountability—Ecology and
delegated local authorities. (1) Public participation during
fee determination process. Ecology shall provide for public
participation in the fee determination process described under
WAC 173-401-900, which provision shall include but not be
limited to the following: '

(a) Ecology shall provide opportunity for public review
of and comment on each biennial workload analysis and
budget.

(b) Ecology shall publish in the Permit Register notice
of issuance of its draft biennial workload analysis and draft
biennial budget and issuance of its annual fee schedule.

(c) Ecology shall make available for public inspection
and to those requesting opportunity for review, on or before
February 28 of each even-numbered year, copies of its draft
biennial workload analysis and draft biennial budget.
Ecology shall make available for public inspection and to
those requesting opportunity for review, on or before
December 31 of each year, copies of its annual fee schedule.
Ecology shall maintain a mailing list of persons requesting
opportunity for review under this subsection or under WAC
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173-401-925(1). Ecology may, from time to time, inform
the public of the opportunity to be placed on the mailing list
and may delete from the list persons who fail to respond to
an inquiry regarding continued interest in receiving materials.

(d) Ecology shall provide a minimum of sixty days for
public comment on the draft biennial workload analysis and
draft biennial budget. Such sixty-day period for comment
shall run from the date ecology mails the draft workload
analysis and draft budget as provided in (c) of this subsec-
tion.

(2) Tracking of revenues, time and expenditures.

(a) Revenues. Ecology shall track revenues on a
source-specific basis. A

(b) Time and expenditures. Ecology shall track time
and expenditures on the basis of source categories and
functional categories, except that, as part of a demonstration
project undertaken pursuant to chapter 252, Laws of 1993,
ecology will track time and expenditures on a source-specific
basis for at least three but no more than five sources:

(i) Sources will be grouped into five categories, as
follows:

(A) Kraft pulping mills;

(B) Sulfite pulping mills;

(C) Metal processing and related industries;

(D) Sources located on the Hanford Reservation; and

(E) Other sources, including those sources under the
jurisdiction of ecology’s Central and Eastern Regional
Offices.

(ii) Functions will be grouped into several categories
and subcategories, as follows:

(A) Program management and support;

(B) Program development;

(C) Permit processing;

(I) Application assistance and review;

(IT) Preparing draft and final permits;

(D) Permit management; compliance activities;

(E) Technical assistance; and

(F) Outreach and education.

(c) Use of information obtained from tracking revenues,
time and expenditures.

(i) Ecology shall use the information obtained from
tracking revenues, time and expenditures to modify its
workload analysis during the biennial review provided for
under WAC 173-401-900.

(ii) The information obtained from tracking revenues,
time and expenditures shall not provide a basis for challenge
to the amount of an individual source’s fee.

(3) Periodic fiscal audits, reports and performance
audits. A system of regular, periodic fiscal audits, reports
and performance audits shall be conducted in order to
evaluate the implementation of the operating permit program
by ecology and delegated local authorities. Ecology and
each delegated local authority shall gather baseline data,
where appropriate, to which the various evaluation criteria
will be compared.

(a) Fiscal audits. Ecology and each delegated local
authority shall contract with the state auditor to have the
auditor perform a standard fiscal audit of ecology’s and each
delegated local authority’s operating permit program every
other year.

(b) Annual routine performance audits. Ecology and
each local authority shall be subject to annual routine
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performance audits, except that the routine audit shall be
incorporated into the extensive performance audit, conducted
pursuant to subsection (4)(d) of this section, in each year
during which an extensive performance is conducted.
Ecology shall conduct the audits of each of the delegated
local authorities. An individual from another state environ-
mental agency shall conduct the audit of ecology. In the
event that no such individual is able to serve in this capacity,
an independent contractor shall conduct the audit of ecology;
the contractor is to be free of any conflicts of interest and is
to be agreed upon by a committee comprised of one repre-
sentative each from the environmental and regulated commu-
nities, and one representative of a delegated local authority.
The annual routine performance audits shall address the
following questions and measures of performance:

(i) Incorporate by reference information in annual report
and, every other year, fiscal audit;

(ii) Number of lapsed permits;

(A) Explanation of lapse;

(B) Comment;

(iii) Total permit applications/applications for permit
modifications;

(A) Average application processing time;

(B) Number of disapproved applications and reason for
disapproval;

(C) The number of permit applications regarding which
permitting authority had to return to source to request
additional information? How many times before permit
deemed complete?

(iv) Number/percentage of permits to which EPA
objects (including objection upon petition from public);

(A) Grounds for objection;

(B) Agency response;

(I) Deficiency remedied?

(IT) Timeliness (i.e., within ninety days? Must adminis-
trator issue permit?)

(v) Number/percentage of permits subject to le-
gal/administrative challenge;

(A) Challenging party;

(B) Grounds for challenge;

(I) Substantive;

(I1) Procedural;

(C) Outcome of challenge/prevailing party;

(D) Agency response;

(vi) Number of administrative enforcement actions;
number of notices of violation issued;

(A) Date issued? How long after violation discovered?

(B) Reason;

(C) Result (i.e., penalties? Orders of agreement? Legal
challenge?)

(D) Source returned to compliance? Date? (If not,
explain);

(vii) Frequency of inspections at each facility?

(A) Announced;

(B) Unannounced;

(C) Comparison with baseline data;

(viii) Number of accidental releases as defined in
Section 112(r) of the Federal Clean Air Act?

(A) Reason identified;

(B) Agency response;

(C) Resulting changes to terms of permit, if any;

(D) Comparison with baseline data;
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(ix) Expenditures per permit issuance;

(A) Average for program;

(B) Average for source category;

(c) Annual random individual permit review. Five
percent of the permits issued by each permitting authority,
or if five percent of the permits issued by a permitting
authority is equal to less than one, at least one permit issued
by the permitting authority shall be subject to review each
year in conjunction with the annual routine performance.
The permit to be reviewed shall be selected at random.
Ecology shall conduct the review in the case of each of the
delegated local authorities. An individual from another state
environmental agency shall conduct the audit of ecology.
In the event that no such individual is able to serve in this
capacity, an independent contractor shall conduct the audit
of ecology; the contractor is to be free of any conflicts of
interest and is to be agreed upon by a committee comprised
of one representative each from the environmental and
regulated communities, and one representative of a delegated
local authority. The annual random individual permit review
shall address the following questions and measures of
performance:

(i) Can reviewer, from information available in permit,
determine all requirements to which the source is subject?

(ii) Does permit include all applicable requirements?

(iii) Can reviewer, from information available in file,
determine compliance status for each emission point? For
facility?

(iv) File includes technical reviews, sources tests, CEM
performance specification tests, permit applications, record
of citizen complaints, correspondence with facility and other
supporting documentation?

(v) All major emissions points identified in permit?

(vi) All pieces of control equipment identified in
permit?

(vii) Permit specifies operation and management
requirements?

(viii) Permit specifies all monitoring, recording, report-
ing and certification requirements to which source is subject?

{ix) Alternative operating scenarios specified in permit?
Conditions adequately specified?

(x) Permit expiration date noted?

(xi) Permit indicates which requirements enforceable by
federal/state mechanisms? States existence of opportunity
for judicial review?

(xii) All procedural requirements, including notice to
public and affected states, satisfied in issuing/modifying
permit?

(xiii) Did permit writer work with source to identify and
consider opportunities for pollution prevention? Were any
pollution prevention measures implemented?

(xiv) Evaluation of overall performance:

(A) Is permit complete and understandable? Assess
completeness, clarity, etc.;

(B) Assess procedural adequacy of permit issuance
process.

(d) Periodic extensive performance audits. Ecology and
each local authority shall be subject to extensive perfor-
mance audits every five years. In addition, ecology or a
delegated local authority may be subject to an extensive
performance audit more frequently under the conditions of
WAC 173-401-920 (4)(e). Ecology shall conduct the audits
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of each of the delegated local authorities. An individual
from another state environmental agency shall conduct the
audit of ecology. In the event that no such individual is able
to serve in this capacity, an independent contractor shall
conduct the audit of ecology; the contractor is to be free of
any conflicts of interest and is to be agreed upon by a
committee comprised of one representative each from the
environmental and regulated communities, and one represen-
tative of a delegated local authority. The extensive perfor-
mance audits shall address the following questions and
measures of performance:

(i) Incorporate by reference information in annual
reports and routine audits for relevant period; takes place of
routine audit every fifth year (gathers routine audit informa-
tion in addition to information indicated below);

(ii) Number of modifications;

(A) Comparison with projection;

(B) Applicable to how many sources;

(iii) Personnel adequate to complete workload in timely
fashion?

(iv) Total fees assessed adequate to fund program?

(A) Amount of shortfall or overcharge;

(B) Explanation;

(v) Total fees collected equal to total fees assessed?

(A) Amount/percentage of shortfall;

(B) Reason for shortfall;

(vi) Program budget increase or decrease over period?

(A) Percentage increase or decrease;

(B) Explanation (e.g., sources no longer part of operat-
ing permit program; new federal requirements implemented
through permit program);

(vii) Number of instances of late fee payment;

(A) Agency response; .

(B) Result (i.e., fee paid? Penalty assessed? Time
interval between payment and date fee amount due?)

(viii) Number/percentage of sources in compliance with
all applicable requirements; comparison with baseline data;

(ix) Number of businesses availing selves of services
offered by business assistance program? By local authority
equivalents? Effort required to provide assistance;

(x) Inspection results adequately documented?

(xi) Methods used to ascertain compliance/frequency of
required activities appropriate for each facility?

(A) Frequency of inspections appropriate for relevant
facility?

(B) Monitoring requirements appropriate for relevant
facility?

(xii) Operation and management plans adequate?

(xiii) Public information efforts adequate?

(A) Public notice for actions relating to permitted
sources meets/exceeds statutory requirements?

(B) Agency/permit writers accessible to regulated
community? Toenvironmental community? To
stakeholders and general public?

(C) Other-outreach efforts;

(xiv) Evaluation of overall performance:

(A) Is permitting authority issuing quality permits?

(B) Is permitting authority issuing/renewing permits in
timely fashion? ,

(C) Is permitting authority ensuring that sources are in
compliance with terms and conditions of permit?
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(D) Is permitting authority effectively using operating
permit as a tool for securing environmental improvements?

(E) Is permitting authority efficiently administering
program (includes, in the case of ecology, state-wide
program)? Indicate inefficiencies, where these exist;

(F) Evaluation of particular questions identified in
annual report/routine audit for further examination;

(e) Finding of inadequate administration or need for
further evaluation. If, in the process of conducting a fiscal
audit, annual routine audit, or annual random individual
permit review, the entity conducting the audit finds that
ecology or a delegated local authority is inadequately
administering the operating permit program or finds that
further evaluation is immediately warranted, an extensive
performance audit shall be conducted, as provided in WAC
173-401-920 (4)(d).

(f) Preaudit public meeting with auditor. Ecology and
each delegated local authority shall provide the opportunity
for interested individuals to provide comment to the entity
conducting an annual routine audit, annual random permit
review or extensive performance audit prior to the audit.
Such opportunity shall consist of a single, informal meeting
at which at least one representative from the regulated
community and at least one representative of the environ-
mental community are present. Ecology and each delegated
local authority shall provide notice of the preaudit meeting
in the Permit Register.

(g) Annual reports. Ecology and each delegated local
authority shall prepare an annual report evaluating its
operating permit program administration. Such report shall
include any findings resulting from the relevant fiscal audits,
annual routine audits, annual random individual permit
reviews or periodic extensive performance audits. Ecology
shall submit its annual report to the appropriate standing
committees of the legislature. Each delegated local authority
shall submit its report to its board of directors and to
ecology.

NEW SECTION

WAC 173-401-925 Source data statements and
petition for review of statements—Ecology and delegated
local authorities. (1) Preliminary source data statements.
Ecology shall provide to the permit program sources under
its jurisdiction and to those persons on the mailing list,
maintained in accordance with WAC 173-491-920 (1)(c), or
to those requesting receipt of source data statements under
this subsection a preliminary statement of emissions and
other data from that source upon which ecology intends to
base its allocation determination under WAC 173-401-
900(5). In addition, the preliminary source data statements
shall include a preliminary statement of emissions and other
data upon which ecology intends to base its allocation
determination from each of the permit program sources
under its jurisdiction. Such preliminary statement shall be
provided to the permit program sources and to other persons
on the mailing list on or before September 30 of each year.
Such preliminary statement shall indicate the name, address
and telephone number of the person or persons to whom the
source or other individual may direct inquiries and/or
petitions for review under subsection (2) of this section
regarding the accuracy of the data contained therein.



Washington State Register, Issue 93-17

(2) Petition for review of statement. A permit program
source or other individual may petition ecology to review for
accuracy the data contained in the preliminary source data
statement provided for under subsection (1) of this section.
Such petition shall be lodged on or before October 31 of
each year. Such petition shall be in writing, directed to the
individual indicated on the statement of source data. Such
petition shall indicate clearly the data to be reviewed, the
specific action that the source or petitioning individual is
requesting be taken and may, if the source or petitioning
individual desires, be accompanied by written documentation
supporting the request for review. Such petition shall, in
addition, state the name, address and telephone number of
the person or persons to whom ecology may direct inquiries
regarding the request. Upon receipt of such a petition,
ecology must issue its written response to the petitioner on
or before November 30 of each year. Such response shall
state the conclusions of the review and the reasons therefore,
and shall contain a new preliminary source data statement,
revised to reflect any changes necessitated by ecology’s
response.

(3) Final source data statement. Ecology shall provide -

to the permit program sources under its jurisdiction and to
those persons on the mailing list, maintained in accordance
with WAC 173-491-920 (1)(c), or to those requesting receipt
of source data statements under this subsection a final
statement of emissions and other data from that source upon
which ecology will base its allocation determination under
WAC 173-401-900 on or before December 31 of each year.
In addition, the final source data statements shall include a
final statement of emissions and other data upon which
ecology intends to base its allocation determination from
each of the permit program sources under its jurisdiction.
The final source data statement will be accompanied by an
invoice reflecting the fee to be paid by each source.

(4) Delegated local authorities. Delegated local authori-
ties shall establish procedures for administrative dispute
resolution for disputes pertaining to fees.

NEW SECTION

WAC 173-401-930 Fee payment and penalties—
Ecology. (1) Fee payment. Each permit program source
under ecology’s jurisdiction shall pay a fee in the amount
reflected in the invoice issued under WAC 173-401-925(3).
Such fee shall be due on or before February 28 of each year.

(2) Failure to pay fees. Ecology shall charge a penalty
to a permit program source under its jurisdiction for failure
to pay all or part of its operating permit fee and/or penalties
thereon after ninety days past the due date for fee payment
in an amount three times the source’s total assessed fee.

(3) Other penalties. The penalties authorized in subsec-
tion (2) of this section are additional to and in no way
prejudice ecology’s or a local air authority’s ability to
exercise other civil and criminal remedies, including the
authority to revoke a source’s operating permit for failure to
pay all or part of its operating permit fee.

(4) Facility closure. Sources that permanently cease
operations will be required to pay only a pro rata portion of
the annual operating permit fee for the fiscal year in which
they cease operations. The portion of the fee to be paid will
be calculated by dividing the number of calendar days that
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have passed in the relevant fiscal year at the time the source
ceases operations by the total of three hundred sixty-five
calendar days, and multiplying the fraction thus derived by
the fee that the source would have paid for the relevant
fiscal year, had it not ceased operations.

(5) Transfer in ownership. Transfer in ownership of a
source shall not affect that source’s obligation to pay
operating permit fees. Any liability for fee payment,
including payment of late payment and other penalties shall
survive any transfer in ownership of a source.

NEW SECTION

WAC 173-401-935 Development and oversight
remittance by local authorities—Ecology and delegated
local authorities. (1) Collection. Ecology shall provide to
each delegated local authority a statement of the share of
ecology’s development and oversight costs for which the
authority is responsible for collecting from sources under its
jurisdiction on or before December 31 of each year.

(2) Remittance. Each delegated local authority shall
remit to ecology one-half of the share of ecology’s develop-
ment and oversight costs for which it is responsible for
collecting from sources under its jurisdiction on or before
March 31 of each year and shall remit to ecology the
balance of its share of ecology’s development and oversight
costs on or before June 30 of each year.

NEW SECTION

WAC 173-401-940 Fee eligible activities—Ecology
and delegated local authorities (1) Permit administration.

(a) Preapplication assistance and review of an applica-
tion and proposed compliance plan for a permit, permit
revision, or renewal;

(b) Source inspections, testing and other data-gathering
activities necessary for the development or a permit, permit
revision, or renewal;

(c) Acting on an application for a permit, permit
revision, or renewal, including the costs of developing an
applicable requirement as part of the processing of a permit,
permit revision, or renewal, preparing a draft permit and fact
sheet, and preparing a final permit, but excluding the costs
of developing BACT, LAER, BART, or RACT requirements
for criteria and toxic air pollutants;

(d) Notifying and soliciting, reviewing and responding
to comment from the public and contiguous states and tribes,
conducting public hearings regarding the issuance of a draft
permit and other costs of providing information to the public
regarding operating permits and the permit issuance process;

(e) Modeling necessary to establish permit limits or to
determine compliance with permit limits;

(f) Reviewing compliance certifications and emissions
reports and conducting related compilation and reporting
activities;

(g) Conducting compliance inspections, complaint
investigations, and other activities necessary to ensure that a
source is complying with permit conditions;

(h) Administrative enforcement activities and penalty
assessment, excluding the costs of proceedings before the
pollution control hearings board and all costs of judicial
enforcement;
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(i) The share attributable to permitted sources of the
development and maintenance of emissions inventories;

(j) The share attributable to permitted sources of
ambient air quality monitoring and associated recording and
reporting activities;

(k) Training for permit administration and enforcement;

(1) Fee determination, assessment, and collection,
including the costs of necessary administrative dispute
resolution and penalty collection;

(m) Required fiscal audits, periodic performance audits,
and reporting activities;

(n) Tracking of time, revenues and expenditures, and
accounting activities;

(0) Administering the permit program inciuding the
costs of clerical support, supervision, and management; and

(p) Other activities required by operating permit
regulations issued by the United States Environmental
Protection Agency under the Federal Clean Air Act.

(2) Development and oversight.

(a) Review and determinations necessary for delegation
of authority to administer and enforce a permit program to
a local air authority under RCW 70.94.161(2) and 70.94.860;

(b) Conducting fiscal audits and periodic performance
audits of delegated local authorities, and other oversight
functions required by the operating permit program;

(c) Administering enforcement actions taken by the
department on behalf of a permitting authority, including
those actions taken by the department under RCW 70.94.785,
but excluding the costs of proceedings before the pollution
control hearings board and all costs of judicial enforcement;

(d) Determination and assessment with respect to each
permitting authority of the fees covering its share of the
costs of development and oversight;

(e) Training and assistance for permit program adminis-
tration and oversight, including training and assistance
regarding technical, administrative, and data management
issues;

(f) Development of generally applicable regulations or
guidance regarding the permit program or its implementation
or enforcement;

(g) State codification of federal rules or standards for
inclusion in operating permits;

(h) Preparation of delegation package and other activi-
ties associated with submittal of the state permit program to
the United States Environmental Protection Agency for
approval, including ongoing coordination activities;

(i) General administration and coordination of the state
permit program, related support activities, and other agency
indirect costs, including necessary data management and
quality assurance,

(j) Required fiscal audits and periodic performance
audits of the department, and reporting activities;

(k) Tracking of time, revenues and expenditures, and
accounting activities;

(1) Public education and outreach related to the operat-
ing permit program, including the maintenance of a permit
register;

(m) The share attributable to permitted sources of
compiling and maintaining emissions inventories;

(n) The share attributable to permitted sources of
ambient air quality monitoring, related technical support, and
associated recording activities;

Proposed

Washington State Register, Issue 93-17

(o) Provision of assistance to small business as required
under Section 507 of the Federal Clean Air Act as it exists
on the effective date of this act or its later enactment as
adopted by reference by the director by rule;

(p) Provision of services by the department of revenue
and the office of the state attorney general and other state
agencies in support of permit program administration;

(q) A one-time revision to the state implementation plan
to make those administrative changes necessary to ensure
coordination of the state implementation plan and the
operating permit program; and

(r) Other activities required by operating permit regula-
tions issued by the United States Environmental Protection
Agency under the Federal Clean Air Act.

WSR 93-17-102
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
(Filed August 18, 1993, 10:45 a.m.}

Continuance of WSR 93-13-141.
Title of Rule: Chapter 16-403 WAC, Marketing
standards for apples.
Date of Intended Adoption: August 30, 1993.
August 17, 1993
K. Diane Dolstad
Assistant Director

WSR 93-17-103
PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed August 18, 1993, 10:57 a.m.]

Original Notice.

Title of Rule: Special services program, Chapter 1
Migrant Elementary and Secondary School Improvement
Amendments of 1988.

Purpose: The purpose of this chapter is to ensure
compliance by the state of Washington with provisions
governing financial assistance to local school districts and
other subgrantees of Chapter 1 Migrant of the Elementary
and Secondary School Improvement Amendments of 1988
and accompanying federal rules and regulations, particularly
34 CFR Parts 200, 201 and 203 and 74.60-61 and Appendix
76.

Statutory Authority for Adoption: RCW 28A.300.070.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Bettijane McCauley, Old Capitol Building, 753-1031;
Implementation: Raul de la Rosa; and Enforcement: John
Pearson.

Name of Proponent: Governmental.

Rule is necessary because of federal law, CFR 34, Part
201. ‘

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal does not change existing rules.
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No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Old Capitol Building, Wanamaker
Conference Room, 2nd Floor, Olympia, Washington 98504-
7200, on October 8, 1993, at 9:00 a.m.

Submit Written Comments to: Richard M. Wilson, P.O.
Box 47200, Olympia, WA 98504-7200, by August [Septem-
ber} 5, 1993.

Date of Intended Adoption: October 20, 1993.

August 18, 1993
Judith A. Billings
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-105 Purpose. The purpose of this
chapter is to ensure compliance by the state of Washington
with provisions governing financial assistance to local school
districts and other subgrantee’s of Chapter 1 Migrant of the

((Eduestion—Conselidation—and-ImprovementAet-0f£1981)) A

Elementary and Secondary School Improvement amendments
of 1988 and accompanying federal rules and regulations,
particularly 34 CFR Parts ((2645264)) 200, 201, and 203

and 74.60-61 and Appendix ((G-te-part74)) 76.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-115 Accountability. Nothing in this
chapter shall be construed to relieve a local school district or
other subgrantee of its responsibility to comply also with all
applicable federal statutes, rules, and regulations including
but not limited to provisions of time and effort found in
OMB Circular A-87, attachment B, Paragraph (B)(10).

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-120 Chapter 1 Migrant—Definition.
As used in this chapter, the term "Chapter 1 Migrant” means
that part of Public Law ((84-35)) 100-97 and subsequent
amendments, commonly referred to as Chapter 1 of the
((Edueation—Consolidation-and-Improvement-Aet-of1981))
Elementary and Secondary School Improvement amendments
of 1988, which provide financial assistance to state educa-
tional agencies to meet special educational needs of migrato-
ry children.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-165 Preschool children—Definition.
As used in this chapter, "preschool children" means children
who are:

(1) Below the age and grade level at which the state
provides free public education; and

(2) Of the age or grade level at which they can benefit
from an organized ((instruetienal)) educational program
provided in a school or instructional setting: Provided, That
such children shall not be younger than three years of age.
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AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-185 Object of expenditure—
Definition. As used in this chapter, the term "object of
expenditure” means an article purchased or a service
obtained, coded appropriately on the program budget matrix
(FORM SPI F-1000B((—&H—1))) and referred to for
accounting purposes as the third field of uniform expenditure
classification.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-190 Activity—Definition. As used in
this chapter, the term "activity(ies),” when used in the
context of budgeting provisions, means a specific line of
work carried on by the school district or other subgrantee
coded appropriately on the program budget matrix (FORM
SPI F-1000B((—&H—1+))) and referred to for accounting
purposes as the second field of uniform expenditure classifi-
cation.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-205 ((Pefinition—))Service model—
Definition. As used in this chapter, the term "service
model" means the location, time and conditions characteristic
of the method(s) chosen by a school district for delivery of
Chapter 1 Migrant instructional and/or support services.
Permissible models are those described in the annual
application instructions.

AMENDATORY SECTION (Amending Order 18, filed
7/19/90, effective 8/19/90)

WAC 392-164-225 Academic instruction—Definition.
As used in this chapter, the term "academic instruction”
means reading, oral language development, language arts,
mathematics, basic and advanced skills: Provided, That
other areas of basic education instruction identified in RCW
28A.150.220, Basic Education Act, may be included if
appropriate to the state and local plans approved pursuant to
WAC 392-164-285.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-230 Greatest need of special assis-
tance—Definition. As used in this chapter, the term
"greatest need of special assistance" means those eligible
migratory children, as defined in WAC 392-164-170, who
have been identified on the basis of established selection
criteria, including objective measurement of educational
achievement, as demonstrated by written and oral tests if
reasonable, as in the greatest need of special assistance.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-235 Consultation with parents and
teachers of participating children—Definition. As used in
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this chapter, the term "consultation with parents and teachers
of participating children” means:

(1) Establishment by the local school district of a parent
advisory council;

(2) Active solicitation of parent involvement in the
planning, ((eperatien)) design, and evaluation of the migrant
education program, including discussion of program revenues
and expenditures; and

(3) Similar involvement of teachers of children being
served.

AMENDATORY SECTION (Amending Order 88-16, filed

6/20/88)

WAC 392-164-240 Definition—Participating chil-
dren. As used in this chapter, the term "participating
children" means those eligible migratory children in greatest
need of special assistance, as determined on the basis of
established selection criteria, who are selected to receive
services in the Chapter 1 Migrant program.

AMENDATORY SECTION (Amending Order 88-16, filed

6/20/88)

WAC 392-164-255 Application required. Each local
school district or other subgrantee that seeks an allocation of
federal funds under Chapter 1 Migrant shall submit an
annual application by November 30 on forms provided by
the superintendent of public instruction. No_application
submitted after November 30 will be considered for the

current school year.

AMENDATORY SECTION (Amending Order 88-16, filed

6/20/88)

WAC 392-164-260 Substance of annual application.
The local school district’s or other subgrantee’s annual
application shall include:

(1) A description of the Chapter 1 Migrant education
project to be conducted, ((ineluding)) based on local needs
assessment will include the following:

(a) The services and types of programs to be provided.

(b) The number of children to be served in total and for
each service.

(c) The types and number of staff to be employed.

(d) Advanced skills which include reasoning, analysis,
interpretation, problem-solving, and decision making as they
relate to particular subjects.

(e) Desired outcomes expressed in measurable terms for

all aspects of the migrant program including support services

and early childhood.
(f) A separate summary of the project components

designed to meet unmet needs of currently migratory

children expected to be served.

(2) An appropriate budget displayed on FORM SPI F-
1000B((—&H)).

(3) The assurances in section 556(b)(2) through (b)(5)
of Chapter 1 of the ( 4 tdati
ment-Aet)) Elementary and Secondary School Improvement

Amendments of 1988.
(4) The assurances in section 436(b)(2) and (b)(3) of the
General Education Provisions Act.
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(5) The state-developed assurances included in the
application.

(6) Services, site, and use of facilities and equipment to
be purchased.

(7) A description of the local school district’s or other
subgrantee’s plan for involving parents of migratory children
in the planning, implementation, and evaluation of the
project.

(8) Descriptive outcomes for all migrant children in
terms of advanced skills.

(9) A description of how the district will remediate the
unmet needs of currently migratory children.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-265 Basis of project planning and
funding. The local school district or other subgrantee and
the superintendent of public instruction shall consider the
following factors in project planning and approval for
funding.

(1) An operating agency’s project shall:

(a) Satisfy the provisions of the approved state plan
submitted by the superintendent of public instruction to the
secretary of education;

(b) Be planned and implemented based on the number
and specific needs of participating, eligible migratory
students;

(c) Be of sufficient size and scope as determined
pursuant to WAC 392-164-275 to meet the needs of the
eligible migratory students to be served;

(d) Be funded in relationship to:

(i) The migrant student records and transfer system
(MSRTS) reports on full-time equivalent migratory students
to determine the number and status of migratory students
enrolled on the MSRTS as compared to previous years’
enrollment and with other local school districts and operating
agencies within Washington state;

(ii) Data contained in the report of services filed with
the superintendent of public instruction to determine continu-
ity of services and projected number of participants versus
the number of migratory students actually served over time;

(iii) ((Skilts—informeation—systemsreports-and-supplemen—

. : e if clill ' .

&%) The number of students served in supplemental
programs by the operating agency to determine whether
planning information and proposed services are consistent
with one another and if funds requested are intended to
support a new project;

((&»)) (iv) Monitoring reports to determine if the local
school district or subgrantee has incorporated recommenda-
tions to remedy weaknesses in previous projects into their
current proposal;

((&¥D)) (v) Expenditure claims for the immediately
preceding and current year to determine if the amount
requested is realistic in light of the rate of expenditure in the
current year;

((&viy)) (vi) State plan to determine whether the scope
of services planned at the local school district or subgrantee
level is within approved state priorities; and
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((evit))) (vii) Migrant student records transfer system
and migrant education regional office reports to determine
the needs, strengths and weaknesses of the proposal based on
information gathered in visits for reports, training, and
district profiles.

(2) No project shall be established solely for formerly
migratory children.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-285 Approval of Chapter 1 Migrant
project applications for a subgrant by the superintendent
of public instruction. (1) Final approval of a Chapter 1
Migrant project shall be given to a local school district or
other subgrantee when the superintendent of public instruc-
tion has received a completed application in accordance with
WAC 392-164-260 and 392-164-265 and is assured that the
local school district or other subgrantee has satisfied all
yearly reporting requirements and compliance agreements
from the previous year, unless the agreement extends into
the current year.

(2) Programs shall not be implemented without prior
approval from the superintendent of public instruction. The
effective approval date shall be July | of each year for
complete applications received prior to July 1, or the
subsequent date on which the complete application is
received by the superintendent of public instruction provided
it is before November 30 of the current vear.

(3) Fiscal expenditures made prior to the effective
approval date indicated on an application or a request for
budget revision shall not be allowed.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-300 Budget revision—((Fwenty)) Ten
percent allowed. Using either an object or activity subtotal
from FORM SPI F-1000B((—EH—1-as-a-base-toeal)).
School districts or other subgrantees may make annual
expenditure adjustments of up to ((#wenty)) ten percent per
activity line or object column in any of the previously
budgeted ((ebjeettaetivityeeH)) activity lines or object
column totals within the approved annual application without
filing a request for a budget revision with the superintendent
of public instruction. Any object or activity revisions in
excess of ten percent require previous approval from the
superintendent of public instruction.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-305 Budget revisions—Updating
planned expenditures. Except as provided in WAC 392-
164-300 each local school district or other subgrantee shall
expend Chapter 1 Migrant moneys in accordance with
planned expenditures and the program description included
in the application submitted to and approved by the superin-
tendent of public instruction. A local school district or other
subgrantee shall be required to file a request for a budget
revision whenever necessary or no later than August 31 of
the current year with the superintendent of public instruction
in order to accomplish any of the following:
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(1) Increase the total expenditure of Chapter 1 Migrant
moneys((x));

(2) Change by more than ((twenty)) ten percent of ((as
objeetfaetivity—eell)) the expenditures among activities or
object(())s_totals; or

(3) Expend money in any object or activity where no
moneys were budgeted in the approved application.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-315 Program update. No later than
thirty calendar days following a substantial program change,
a local school district or other subgrantee shall submit to the
superintendent of public instruction a description of such
changes. "Substantial changes”" shall mean one or more of
the following:

(1) Removal of Chapter 1 Migrant services from an area
listed as "served” on the application.

(2) Addition of Chapter | Migrant services to an area
not listed as "served" in the application.

(3) Modification of the Chapter 1 Migrant program in
any served area by adding a new program focus, by chang-
ing grade levels, or by changing program service delivery
models or staff F.T.E.s.

(4) Increasing the number of students served in the
Chapter 1 Migrant program to such an extent that the district
must exceed the ((twenty)) ten percent budget variance to
accommodate serving the additional eligible students.

(5) Provided, That notwithstanding the thirty-day
provision for notification to the superintendent of public
instruction of substantial program changes, if such changes
necessitate a budget revision or are based on a needs
assessment revision, said revision shall be submitted to the
superintendent of public instruction for approval prior to
implementation of proposed changes.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-345 Preschool services. Preschool
services for eligible migratory children may be provided
under this part as a service to preschool children upon
specific application to the superintendent of public instruc-
tion with sufficient information to enable him to determine
that such care as described in the application:

(1) Serves eligible students who are currently migratory
children ages three to school age;

(2) Supplements services available from other public or
private agencies;

(3) Is not extravagant in view of the cost and the
number of children involved;

(4) Does not prevent participation of school age migra-
tory children or detract from the s operation of projects for
school age children;

(5) Is developed based on ((an-seademie)) educational
and support services needs assessment; and

(6) Is designed to provide for the special educational,
cultural, and linguistic needs of the children.

Proposed
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AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-350 Fiscal requirements. Fiscal
requirements for operating agencies receiving funds under
this chapter shall be understood and applied as described in
WAC 392-163-245, 392-163-405, 392-163-410, and 392-
163-415 which apply to Chapter 1 Regular of the ((Eduea-
tien-Conselidation-and-Tmprovement—et)) Elementary and

Secondary School Improvement Amendments of 1988.

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-355 Chapter 1 Migrant audit. Audit
of local school district Chapter 1 Migrant programs shall be
conducted in comphance W|th ((-34—GF-R—Paﬁ—74—Sﬁ-bpaﬁ

LAuditrequirements—forstate-and-loeal-governments—)) @_
Single Audit Act of 1984 and related regulations_including
but not limited to chapter 392-115 WAC.

NEW SECTION

WAC 392-164-368 Consultation with parents. To
meet the expanded parental involvement required in Section
1016, ESSIA 1988 each agency receiving Chapter 1 Migrant
funds must develop procedures for organized, ongoing,
systematic informed, and timely consultations with parents
of participating children.

These written procedures must be made available to
parents and guardians of participating children.

Parent involvement must be developed with, and based
on proposed and final applications, needs assessment
documentation, budgetary information, evaluation data, local,
state, and federal laws, regulations, policies, and directives,
and other information deemed necessary for effective
involvement.

Methods for obtaining full participation of parents must
be of sufficient size, scope, and quality to give reasonable
promise of substantial progress toward achieving the parental
involvement goals in Section 299.34 (a)(3) and (b) and
Section 201.35(c).

AMENDATORY SECTION (Amending Order 88-16, filed
6/20/88)

WAC 392-164-375 State advisory committee. The
purpose of the state advisory committee shall be to advise
the superintendent of public instruction in planning, develop-
ing, operating, and evaluating the state Chapter 1 Migrant
program; and to facilitate communication among local parent
advisory councils and between the state advisory committee
and local councils.

(1) Membership of the state advisory committee shall be
as follows:

(a) The superintendent of public instruction shall select
parent members from nominations submitted by local parent
advisory committees, current state advisory committee
members, or migrant education staff;

(b) The majority of the state advisory committee shall
consist of such parents, selected from nominees; and
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(c) The balance of the state advisory committee shall be
selected by the superintendent of public instruction and shall
consist of representatives of local districts and ((Gntermediate
sehoot)) educational service districts, the Washington
Hispanic commission, a high school migratory student, and
such other agencies and committees as are deemed appropri-
ate. '

(2) Bylaws shall be developed jointly by the state
advisory committee and the superintendent of public instruc-
tion with final approval given by the superintendent of
public instruction.

(3) Election of officers shall be conducted by the
membership.

(4) The superintendent of public instruction shall call all
meetings.

(5) Members shall be reimbursed for travel and expens-
es consistent with state law.

(6) The executive secretary of the state advisory
committee shall be an employee of the superintendent of
public instruction who shall be assisted by the executive
committee of the state advisory committee in finalizing and
facilitating state advisory committee meeting agendas.

AMENDATORY SECTION (Amending Order 88-16, filed

6/20/88)

WAC 392-164-390 Program evaluation. Each local
school district or other subgrantee that receives a subgrant

under Chapter 1 Migrant shall ((evaluate-their-Chapter—+

tendent-of-publie-instruetion)) conduct evaluations that assess

the overall progress of participating migrant children in
grade two through twelve, including education progress, in
terms of instructional services and support services.

The evaluation design for the regular school vear
instructional program must include:

(1) Objective measures of educational progress of
project participants (including achievement in basic skills) as
measured, if possible, over a twelve-month testing_interval
through the use of forms of state or national normal achieve-
ment tests. If this is not possible the LEA or operating
agency may use other acceptable measures of educational
progress of migrant children, such as changes in attendance
patterns, drop-out rates, and objectively applied indicators of
student achievement;

(2) Migrant summer schools, to the extent possible,
must follow the same guidelines; and

(3) During either regular or summer terms, the evalua-
tion design for support service components must include
measures of the effects on project participants that are
consistent with the defined support objectives. In addition,
each local school district or other subgrantee, when appropri-
ate, shall determine whether improved student achievement
is sustained over a period of more than one program year,
and shall consider that data in the improvement of programs
and projects assisted with Chapter 1 Migrant moneys.
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NEW SECTION

WAC 392-164-420 General requirements for new
program. To develop and implement a new migrant
program, a local school district or operating agency must do
the following:

(1) Identify ten or more currently migrant students;

(2) Do a needs assessment which will show what needs
can be met in basic education, other specially funded
programs, and determine if special unmet needs unique to
the migrant life still exist.

If so, the LEA may design a migrant education program
based on this needs assessment that will be of a size, scope,
and quality to give reasonable promise of substantial
progress toward meeting the special needs of the identified
migrant pupils.

NEW SECTION

WAC 392-164-425 Subgrant allocation formula.
Each year an allocation formula based on pupils served,
types of migrant pupils, current district enrollments for
January will be used to determine the maximum subgrant
funds available to LEAs. The actual amount granted to each
subgrant will be determined by the needs assessment in each
LEA.

NEW SECTION

WAC 392-164-430 Supply purchase. All supplies,
materials, and equipment for current year program must be
purchased before March 1. An unexpected spring influx or
a summer school are the only exceptions under which
approval will be granted and will require SPI’s prior approv-
al.

WSR 93-17-105
PROPOSED RULES
OFFICE OF

INSURANCE COMMISSIONER
[Filed August 18, 1993, 11:10 a.m.]

Original Notice.

Title of Rule: The Washington United States Longshore
and Harbor Workers” Compensation Act assigned risk plan.

Purpose: The rule is intended to promote a strong and
healthy maritime industry through the establishment of a
plan ensuring the continued availability of USL&H coverage
for those employers unable to purchase this essential
coverage in the normal insurance market. This plan will
replace a voluntary plan that expired on June 30, 1992.

Other Identifying Information: Insurance Commissioner
Matter No. R 93-17.

Statutory Authority for Adoption: RCW 48.02.060.

Statute Being Implemented: RCW 48.22.070.

Summary: Participation in this workers’ compensation
assigned risk plan, according to a specified ratio, is mandato-
ry for the state industrial insurance fund, and for authorized
insurers writing primary or excess United States Longshore
and Harbor Workers’ insurance.

Reasons Supporting Proposal: Maritime industry within
Washington state requires the availability of workers’
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compensation coverage, as required by the United States
Longshore and Harbor Workers’ Act.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Allen Morrow, Insurance
Building, Olympia, Washington, (206) 753-5396.

Name of Proponent: Deborah Senn, Insurance Commis-
sioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule will ensure the continued availability of
workers’ compensation coverage for longshore and harbor
workers. It will provide a mechanism through which the
underwriting results of the assigned risk plan are shared by
the Washington state industrial insurance fund and autho-
rized insurers writing primary or excess United States
Longshore and Harbor Workers’ insurance.

Proposal Changes the Following Existing Rules: Only
to the extent that a previously adopted emergency rule is
being adopted as a permanent rule.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Pursuant to RCW 19.85.060(2), this rule "will have a
minor or negligible economic impact” on small businesses.

Hearing Location: Insurance Commissioner’s Office,
Insurance Building, Second Floor Conference Room,
Olympia, Washington, on September 21, 1993, at 1:00 p.m.

Submit Written Comments to: Insurance Commissioner,
Insurance Building, P.O. Box 40255, Olympia, WA 98504-
0255, by September 21, 1993.

Date of Intended Adoption: September 24, 1993,

August 17, 1993
Deborah Senn
Insurance Commissioner

AMENDATORY SECTION (Amending Order R 92-12,

filed 9/16/92, effective 10/17/92)

WAC 284-22-010 Title. These rules and regulations,
adopted under the authority of chapter ((209)) 177, Laws of
((4992)) 1993, shall be entitled the Washington United States
Longshore and Harbor Workers’ Compensation Act assigned
risk plan (hereinafter referred to as "the assigned risk plan").

AMENDATORY SECTION (Amending Order R 92-12,

filed 9/16/92, effective 10/17/92)

WAC 284-22-020 Purpose. The purposes of the
assigned risk plan are:

(1) To promote a strong and healthy maritime industry,
within Washington state, by ensuring the continued availabil-
ity of workers’ compensation coverage required by the
United States Longshore and Harbor Workers’ Act and
maritime employers’ liability coverage incidental to such
workers’ compensation coverage for employers who are
unable to purchase it through the normal insurance market.

(2) To provide a mechanism through which the under-
writing results of the assigned risk plan are shared by

authorized insurers writing ((werkers—eempensation))

primary or excess United States Longshore and Harbor

Workers’ insurance within Washington state and the Wash-

ington state industrial insurance fund.
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AMENDATORY SECTION (Amending Order R 92-12,
filed 9/16/92, effective 10/17/92)

WAC 284-22-030 Effective date. (1) The assigned
risk plan shall become effective at 12:01 a.m. July 1, 1992,

(2) The assigned risk plan shall cease accepting new
applicants at 12:01 a.m. July 1, ((3993)) 1995. However, it
shall not terminate until all policies issued under the plan
have expired and outstanding obligations incurred under such
policies have been satisfied.

AMENDATORY SECTION (Amending Order R 92-12,
filed 9/16/92, effective 10/17/92)

WAC 284-22-050 Definitions. (1) "Administrator”
means any organization designated by the assigned risk plan
and approved by the commissioner to provide administrative
support for the plan. Such support shall be defined by the
governing committee in its operating plan. It may include,
but is not limited to, acceptance, processing, and distribution
of incoming applications to the servicing carrier(s), collection
of and accounting for premium income, determination of
assigned risk plan reserves, investment of assigned risk plan
assets, collection of statistical data, actuarial assistance for
rate making, development of policy contracts, and auditing
the activities of servicing carrier(s) to ensure that the
assigned risk plan’s rules are being applied properly.

(2) "Applicant" means an employer, seeking coverage
from the assigned risk plan, who has, in good faith, sought
United States longshore and harbor workers’ coverage from
at least two of the authorized insurers writing such coverage
in Washington and has been declined such coverage by all
insurers from which it has sought coverage. "Applicant”
does not include employers seeking coverage through the
plan solely because of the lack of availability of maritime
employers’ liability coverage.

(3) "Authorized insurer” means any insurance company
licensed to write workers’ compensation insurance on a
direct basis in this state.

(4) "Commissioner” means the commissioner of insur-
ance of the state of Washington.

(5) "Governing committee" means the committee
responsible for administering the assigned risk plan. It shall
consist of thirteen members, who shall be appointed by the
commissioner. The director of the department of labor and
industries shall be one member. The remaining members
shall be selected to insure equal representation of each of the
following interest groups; authorized insurers writing primary
or excess workers’ compensation insurance, insurance
producers, organized labor, and maritime employers.

(6) "Maritime employers’ liability” means that liability
imposed by 46 U.S.C. 688 (the Jones Act) and general
maritime law for bodily injury including death of a master
or member of the crew of any vessel.

(7) "Servicing carrier” means any authorized insurer
designated by the assigned risk plan and approved by the
commissioner and the United States Department of Labor to
issue workers’ compensation policies. It shall issue policies
on behalf of the assigned risk plan, provide safety engineer-
ing, handle claims incurred by those covered by the assigned
risk plan, provide premium audits, perform underwriting
functions, and perform other duties as defined by the
governing committee in its operating procedures.
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(8) "State industrial insurance fund" means that entity
defined in RCW 51.08.175 which provides primary workers’
compensation insurance on a direct basis in this state.

(9) "Underwriting results" means the assigned risk
plan’s revenues less incurred claims plus net operating
expenses, net of reinsurance, during its period of operation.

(10) "United States longshore and harbor workers’
compensation coverage” means that workers’ compensation
coverage required of employers by the United States
Longshore and Harbor Workers’ Compensation Act, 33
U.S.C. Secs. 901 through 950. It is hereinafter referred to
as USL&H coverage.

(11) "Written premium" means gross direct premiums
(excluding premiums on risks written ceded to the assigned
risk plan), within the state of Washington, charged during
the first preceding calendar year with respect to ((werkers™
eompensation)) United States Longshore and Harbor
Workers’ insurance, less return premiums, dividends paid or
credited to policyholders, or the unused or unabsorbed
portions of premium deposits.

AMENDATORY SECTION (Amending Order R 92-12,
filed 9/16/92, effective 10/17/92)

WAC 284-22-060 Participation. (1) Participation in
the assigned risk plan is mandatory for all authorized
insurers writing ((wetkers—eempensation)) primary or excess
United States Longshore and Harbor Workers’ insurance in
Washington state and the state industrial insurance fund.
Underwriting results shall be shared by the participants in
accordance with the following ratio: The state industrial
insurance fund, fifty percent; authorized insurers writing
((USE&H)) such United States Longshore and Harbor

Workers’ coverage, ((ferty—eight)) fifty percent((+and
anthorizedT A cors .

insuranee,—two-pereent)).

(2) The amount of participation of each authorized
insurer shall be based on the proportional share of its
((USE&H-or-exeess)) United States Longshore and Harbor
Workers’ compensation premium written within Washington
to all such premium written within the appropriate category
during the first preceding calendar year. However, the
governing committee, subject to the commissioner’s approv-
al, and subject to the requirement that the amount assumed
by all insurers within each category must be as stated in
subsection (1) of this section, has the authority to allocate
assessments in such a fashion that no authorized insurer shall
be required to participate in the plan if the amount of an
assessment shall be less than fifty dollars.

(3) Each authorized insurer writing ((weHcers—eompen-
satton)) United States Longshore and Harbor Workers’
insurance shall by September 1((+99%;)) of each calendar
year make a report to the governing committee identifying
the amount of its ((3994)) written premium in the preceding
year applying to (HSk&H)) United States Longshore and
Harbor Workers’ coverage and the amount applying to
excess workers’ compensation coverage.
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WSR 93-17-106
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Order 93-07—Filed August 18, 1993, 11:18 a.m.]

Original Notice.

Title of Rule: Chapter 296-155 WAC, Safety standards
for construction work, new sections WAC 296-155-176
Lead; 296-155-17603 Scope; 296-155-17605 Definitions;
296-155-17607 Permissible exposure limit; 296-155-17609
Exposure assessment; 296-155-17611 Methods of compli-
ance; 296-155-17613 Respiratory protection; 296-155-17615
Protective work clothing and equipment; 296-155-17617
Housekeeping; 296-155-17619 Hygiene facilities and
practices; 296-155-17621 Medical surveillance; 296-155-
17623 Medical removal protection; 296-155-17625 Employee
information and training; 296-155-17627 Signs; 296-155-
17629 Recordkeeping; 296-155-17631 Observation of
monitoring; 296-155-17635 Startup dates; 296-155-17650
Appendix A to WAC 296-155-176—Substance data sheet for
occupational exposure to lead; 296-155-17652 Appendix B
to WAC 296-155-176—Employee standard summary; 296-
155-17654 Appendix C to WAC 296-155-176—Medical
surveillance guidelines; and 296-155-17656 Appendix D to
WAC 296-155-176—Qualitative and quantitative fit test
protocols. .

Purpose: Federal-initiated proposed new sections are
made to be "identical” to the federal interim final rule,
relating to lead in construction, as published in Federal
Register Volume 58, Number 84, dated May 4, 1993. This
standard reduces the permitted level of exposure to lead for
construction workers from 200 micrograms per cubic meter
of air (200 pug/m3) as an 8-hour time-weighted average of 50
pg/m3. The standard also includes requirements addressing
exposure assessment, methods of compliance, respiratory
protection, protective clothing and equipment hygiene
facilities and practices, medical surveillance, medical
removal protection, employee information and training, signs,
recordkeeping, and observation of monitoring. An action
level of 30 pg/m3 as an 8-hour time-weighted average is
established as the level at which employers must initiate
certain compliance activities. In instances where employers
can demonstrate that employee exposures are below 30
pg/m3 as an 8-hour time-weighted average, the employer is
not obligated to comply with most of the requirements in
this standard.

Notice: The Department of Labor and Industries had
filed a preproposal comment notice in this issue of the
Washington State Register asking for comments on proposed
amendments to the lead standards in chapter 296-62 WAC,
General occupational health standards and chapter 296-155
WAC, Safety standards for construction work, which would
exceed the minimum federal OSHA requirements being
discussed at this hearing.

Statutory Authority for Adoption: Chapter 49.17 RCW.

Statute Being Implemented: RCW 49.17.040,
[49.17).050, and [49.17].060.

Summary: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Ray V. Wax, 7273 Linderson Way, Tumwater, WA, (206)
956-5526; Implementation and Enforcement: Suzanne L.
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Mager, 7273 Linderson Way, Tumwater, WA, (206) 956-
5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is necessary because of federal law, Federal
Register Volume 58, Number 84, dated May 4, 1993.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

The department has considered whether these rules are
subject to the Regulatory Fairness Act and has determined
that they are not, for the following reasons: Federal-initiated
proposed new sections are made to be "identical” to the
federal interim final rule, relating to lead in construction, as
published in Federal Register Volume 58, Number 84, dated
May 4, 1993. Federal-initiated proposed new sections are
made to be "identical” to the federal interim final rule,
relating to lead in construction, as published in Federal
Register Volume 58, Number 84, dated May 4, 1993. This
standard reduces the permitted level of exposure to lead for
construction workers from 200 micrograms per cubic meter
of air (200 pg/m3) as an 8-hour time-weighted average of 50
pg/m3. The standard also includes requirements addressing
exposure assessment, methods of compliance, respiratory
protection, protective clothing and equipment hygiene
facilities and practices, medical surveillance, medical
removal protection, employee information and training, signs,
recordkeeping, and observation of monitoring. An action
level of 30 pg/m? as an 8-hour time-weighted average is
established as the level at which employers must initiate
certain compliance activities. In instances where employers
can demonstrate that employee exposures are below 30
ug/m3 as an 8-hour time-weighted average, the employer is
not obligated to comply with most of the requirements in
this standard.

Hearing Location: 1st Floor Auditorium, Labor and
Industries Building, 7273 Linderson Way, Tumwater, WA,
on September 28, 1993, at 9:30 a.m.

Submit Written Comments to: Suzanne L. Mager,
Interim Assistant Director, P.O. Box 44620, Olympia, WA
98504-4620, by October 12, 1993. '

Date of Intended Adoption: October 29, 1993.

August 18, 1993
Mark O. Brown
Director

NEW SECTION

WAC 296-155-176 Lead.

NEW SECTION

WAC 296-155-17603 Scope. WAC 296-155-176,
Lead, applies to all construction work where an employee
may be occupationally exposed to lead. All construction
work excluded from coverage in the general industry
standard for lead by WAC 296-62-07521(1)(b) is covered by
this standard. Construction work is defined as work for
construction, alteration and/or repair, including painting and
decorating. It includes but is not limited to the following:
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(1) Demolition or salvage of structures where lead or
materials containing lead are present;

(2) Removal or encapsulation of materials containing
lead;

(3) New construction, alteration, repair, or renovation of
structures, substrates, or portions thereof, that contain lead,
or materials containing lead;

(4) Installation of products containing lead;

(5) Lead contamination/emergency cleanup;

(6) Transportation, disposal, storage, or containment of
lead or materials containing lead on the site or location at
which construction activities are performed; and

(7) Maintenance operations associated with the construc-
tion activities described in this section.

NEW SECTION

WAC 296-155-17605 Definitions. (1) Action level
means employee exposure, without regard to the use of
respirators, to an airborne concentration of lead of 30
micrograms per cubic meter of air (30 pg/m?) calculated as
an 8-hour time-weighted average (TWA).

(2) Competent person means one who is capable of
identifying existing and predictable lead hazards in the
surroundings or working conditions and who has authoriza-
tion to take prompt corrective measures to eliminate them.

(3) Director means the director of labor and industries,
or his/her designated representative.

(4) Lead means metallic lead, all inorganic lead com-
pounds, and organic lead soaps. Excluded from this defini-
tion are all other organic lead compounds.

(5) This section means WAC 296-155-176 through 296-
155-17656.

NEW SECTION

WAC 296-155-17607 Permissible exposure limit. (1)
The employer shall assure that no employee is exposed to
lead at concentrations greater than fifty micrograms per
cubic meter of air (50 pg/m3) averaged over an 8-hour
period.

(2) If an employee is exposed to lead for more than 8
hours in any work day the employees’ allowable exposure,
as a time weighted average (TWA) for that day, shall be
reduced according to the following formula:

Allowable employee exposure (in ug/m?)=400 divided by
hours worked in the day.

(3) When respirators are used to limit employee expo-
sure as required by this section and all the requirements of
WAC 296-155-17611(1) and WAC 296-155-17613 have
been met, employee exposure may be considered to be at the
level provided by the protection factor of the respirator for
those periods the respirator is worn. Those periods may be
averaged with exposure levels during periods when respira-
tors are not worn to determine the employee’s daily TWA
exposure.

NEW SECTION

WAC 296-155-17609 Exposure assessment. (1)
General.

(a) Each employer who has a workplace or operation
covered by this standard shall initially determine if any
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employee may be exposed to lead at or above the action
level.

(b) For the purposes of this section, employee exposure
is that exposure which would occur if the employee were not
using a respirator.

(c) With the exception of monitoring under subsection
(3) of this section, where monitoring is required by this
standard, the employer shall collect personal samples
representative of a full shift including at least one sample for
each job classification in each work area either for each shift
or for the shift with the highest exposure level.

(d) Full shift personal samples shall be representative of
the monitored employee’s regular, daily exposure to lead.

(2) Protection of employees during assessment of
exposure.

(a) With respect to the lead related tasks listed in this
subdivision, where lead is present, until the employer
performs an employee exposure assessment as required in
this section and documents that the employee performing any
of the listed tasks is not exposed above the PEL, the
employer shall treat the employee as if the employee were
exposed above the PEL, and not in excess of ten (10) times
the PEL, and shall implement employee protective measures
prescribed in subdivision (e) of this subsection. The tasks
covered by this requirement are:

(i) Where lead containing coatings or paint are present:
Manual demolition of structures (e.g, dry wall), manual
scraping, manual sanding, heat gun applications, and power
tool cleaning with dust collection systems;

(ii) Spray painting with lead paint.

(b) In addition, with regard to tasks not listed in
subdivision (a), where the employer has any reason to
believe that an employee performing the task may be
exposed to lead in excess of the PEL, until the employer
performs an employee exposure assessment as required by
this section and documents that the employee’s lead expo-
sure is not above the PEL the employer shall treat the
employee as if the employee were exposed above the PEL
and shall implement employee protective measures as
prescribed in subdivision (e) of this subsection.

(c) With respect to the tasks listed in this subdivision,
where lead is present, until the employer performs an
employee exposure assessment as required in this section,
and documents that the employee performing any of the
listed tasks is not exposed in excess of 500 pg/m3, the
employer shall treat the employee as if the employee were
exposed to lead in excess of 500 pg/m? and shall implement
employee protective measures as prescribed in subdivision
(e) of this subsection. Where the employer does establish
that the employee is exposed to levels of lead below 500
pg/m3, the employer may provide the exposed employee with
the appropriate respirator prescribed for such use at such
lower exposures, in accordance with Table 1 of WAC 296-
155-17613. The tasks covered by this requirement are:

(i) Using lead containing mortar; lead burning;

(ii) Where lead containing coatings or paint are present:
Rivet busting; power tool cleaning without dust collection
systems; cleanup activities where dry expendable abrasives
are used; and abrasive blasting enclosure movement and
removal.

(d) With respect to the tasks listed in this subdivision,
where lead is present, until the employer performs an
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employee exposure assessment as required in this section and
documents that the employee performing any of the listed
tasks is not exposed to lead in excess of 2,500 pg/m3
(50xPEL), the employer shall treat the employee as if the
employee were exposed to lead in excess of 2,500 pg/m?® and
shall implement employee protective measures as prescribed
in (e) of this subsection. Where the employer does establish
that the employee is exposed to levels of lead below 2,500
ug/m3, the employer may provide the exposed employee with
the appropriate respirator prescribed for use at such lower
exposures, in accordance with Table I of this WAC 296-155-
17613. Protection described in this section is required where
lead containing coatings or paint are present on structures
when performing:

(i) Abrasive blasting;

(ii) Welding;

(iii) Cutting; and

(iv) Torch burning.

(e) Until the employer performs an employee exposure
assessment as required by this section and determines actual
employee exposure, the employer shall provide to employees
performing the tasks described in (a) through (d) of this
subsection with interim protection as follows:

(i) Appropriate respiratory protection in accordance with
WAC 296-155-17613.

(ii) Appropriate personal protective clothing and
equipment in accordance with WAC 296-155-17615.

(ii1) Change areas in accordance with WAC 296-155-
17619(2). (iv) Hand washing facilities in accordance with
WAC 296-155-17619(5).

(v) Biological monitoring in accordance with WAC 296-
155-17621 (1)(a), to consist of blood sampling and analysis
for lead and zinc protoporphyrin levels, and .

(vi) Training as required by WAC 296-155-17625 (1)(a)
regarding part C of chapter 296-62 WAC, Hazard Communi-
cation; training as required by WAC 296-155-17625 (2)(c),
regarding use of respirators; and training in accordance with
WAC 296-155-100.

(3) Basis of initial determination.

(a) Except as provided by (c) and (d) of this subsection
the employer shall monitor employee exposures and shall
base initial determinations on the employee exposure
monitoring results and any of the following, relevant
considerations:

(i) Any information, observations, or calculations which
would indicate employee exposure to lead;

(i1) Any previous measurements of airborne lead; and

(iii) Any employee complaints of symptoms which may
be attributable to exposure to lead.

(b) Monitoring for the initial determination where
performed may be limited to a representative sample of the
exposed employees who the employer reasonably believes
are exposed to the greatest airborne concentrations of lead in
the workplace.

(c) Where the employer has previously monitored for
lead exposures, and the data were obtained within the past
12 months during work operations conducted under
workplace conditions closely resembling the processes, type
of material, control methods, work practices, and environ-
mental conditions used and prevailing in the employer’s
current operations, the employer may rely on such earlier
monitoring results to satisfy the requirements of subdivision
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(a) of this subsection and subsection (5) of this section if the
sampling and analytical methods meet the accuracy and
confidence levels of subsection (9) of this section.

(d) Where the employer has objective data, demonstrat-
ing that a particular product or material containing lead or a
specific process, operation or activity involving lead cannot
result in employee exposure to lead at or above the action
level during processing, use, or handling, the employer may
rely upon such data instead of implementing initial monitor-
ing.

(i) The employer shall establish and maintain an
accurate record documenting the nature and relevancy of
objective data as specified in WAC 296-155-17629(4), where
used in assessing employee exposure in lieu of exposure
monitoring.

(ii) Objective data, as described in subdivision (d) of
this subsection, is not permitted to be used for exposure
assessment in connection with subsection (2) of this section.

(4) Positive initial determination and initial monitoring.

(a) Where a determination conducted under subsections
(1), (2) and (3) of this section shows the possibility of any
employee exposure at or above the action level the employer
shall conduct monitoring which is representative of the
exposure for each employee in the workplace who is
exposed to lead.

(b) Where the employer has previously monitored for
lead exposure, and the data were obtained within the past 12
months during work operations conducted under workplace
conditions closely resembling the processes, type of material,
control methods, work practices, and environmental condi-
tions used and prevailing in the employer’s current opera-
tions, the employer may rely on such earlier monitoring
results to satisfy the requirements of (a) of this subsection if
the sampling and analytical methods meet the accuracy and
confidence levels of subsection (9) of this section.

(5) Negative initial determination. Where a determina-
tion, conducted under subsections (1), (2), and (3) of this
section is made that no employee is exposed to airborne
concentrations of lead at or above the action level the
employer shall make a written record of such determination.
The record shall include at least the information specified in
subsection (3)(a) of this section and shall also include the
date of determination, location within the worksite, and the
name and social security number of each employee moni-
tored.

(6) Frequency.

(a) If the initial determination reveals employee expo-
sure to be below the action level further exposure determina-
tion need not be repeated except as otherwise provided in
subsection (7) of this section.

(b) If the initial determination or subsequent determina-
tion reveals employee exposure to be at or above the action
level but at or below the PEL the employer shall perform
monitoring in accordance with this section at least every 6
months. The employer shall continue monitoring at the
required frequency until at least two consecutive measure-
ments, taken at least 7 days apart, are below the action level
at which time the employer may discontinue monitoring for
that employee except as otherwise provided in subsection (7)
of this section.

(c) If the initial determination reveals that employee
exposure is above the PEL the employer shall perform

Proposed

PROPOSED




PROPOSED

WSR 93-17-106

monitoring quarterly. The employer shall continue monitor-
ing at the required frequency until at least two consecutive
measurements, taken at least 7 days apart, are at or below
the PEL but at or above the action level at which time the
employer shall repeat monitoring for that employee at the
frequency specified in subdivision (b) of this subsection,
except as otherwise provided in subsection (7) of this
section. The employer shall continue monitoring at the
required frequency until at least two consecutive measure-
ments, taken at least 7 days apart, are below the action level
at which time the employer may discontinue monitoring for
that employee except as otherwise provided in subsection (7)
of this section.

(7) Additional exposure assessments. Whenever there
has been a change of equipment, process, control, personnel
or a new task has been initiated that may result in additional
employees being exposed to lead at or above the action level
or may result in employees already exposed at or above the
action level being exposed above the PEL, the employer
shall conduct additional monitoring in accordance with this
section.

(8) Employee notification.

(a) Within 5 working days after completion of the
exposure assessment the employer shall notify each employ-
ee in writing of the results which represent that employee’s
exposure.

(b) Whenever the results indicate that the representative
employee exposure, without regard to respirators, is at or
above the PEL the employer shall include in the written
notice a statement that the employees exposure was at or
above that level and a description of the corrective action
taken or to be taken to reduce exposure to below that level.

(9) ‘Accuracy of measurement. The employer shall use
a method of monitoring and analysis which has an accuracy
(to a confidence level of 95%) of not less than plus or minus
25 percent for airborne concentrations of lead equal to or
greater than 30 pg/m>.

NEW SECTION

WAC 296-155-17611 Methods of compliance. (1)
Engineering and work practice controls. The employer shall
implement engineering and work practice controls, including
administrative controls, to reduce and maintain employee
exposure to lead to or below the permissible exposure limit
to the extent that such controls are feasible. Wherever all
feasible engineering and work practices controls that can be
instituted are not sufficient to reduce employee exposure to
or below the permissible exposure limit prescribed in WAC
296-155-17607, the employer shall nonetheless use them to
reduce employee exposure to the lowest feasible level and
shall supplement them by the use of respiratory protection
that complies with the requirements of WAC 296-155-17613.

(2) Compliance program.

(a) Prior to commencement of the job each employer
shall establish and implement a written compljance program
to achieve compliance with WAC 296-155-17607.

(b) Written plans for these compliance programs shall
include at least the following:

(i) A description of each activity in which lead is
emitted; e.g., equipment used, material involved, controls in
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place, crew size, employee job responsibilities, operating
procedures and maintenance practices;

(ii) A description of the specific means that will be
employed to achieve compliance and, where engineering
controls are required engineering plans and studies used to
determine methods selected for controlling exposure to lead;

(iii) A report of the technology considered in meeting
the PEL;

. (iv) Air monitoring data which documents the source of
lead emissions;

(v) A detailed schedule for implementation of the
program, including documentation such as copies of purchase
orders for equipment, construction contracts, etc.;

(vi) A work practice program which includes under
requirements in WAC 296-155-17615, WAC 296-155-17617,
and WAC 296-155-17619, and incorporates other relevant
work practices such as those specified in subsection (5) of
this section;

(vii) An administrative control schedule required by
subsection (4) of this section, if applicable;

(viii) Other relevant information.

(c¢) The compliance program shall provide for frequent
and regular inspections of job sites, materials, and equipment
to be made by a competent person.

(d) Written programs shall be submitted upon request to
any affected employee or authorized employee representa-
tives, and the director, and shall be available at the worksite
for examination and copying by the director.

(e) Written programs shall be revised and updated at
least every 6 months to reflect the current status of the
program.

(3) Mechanical ventilation. When ventilation is used to
control lead exposure, the employer shall evaluate the
mechanical performance of the system in controlling expo-
sure as necessary to maintain its effectiveness.

(4) Administrative controls. If administrative controls
are used as a means of reducing employees TWA exposure
to lead, the employer shall establish and implement a job
rotation schedule which includes:

(a) Name or identification number of each affected
employee;

(b) Duration and exposure levels at each job or work
station where each affected employee is located; and

(¢) Any other information which may be useful in
assessing the reliability of administrative controls to reduce
exposure to lead.

(5) The employer shall ensure that, to the extent
relevant, employees follow good work practices such as
described in Appendix B, WAC 296-155-17652.

NEW SECTION

WAC 296-155-17613 Respiratory protection. (1)
General. Where the use of respirators is required by WAC
296-155-176 the employer shall provide, at no cost to the
employee, and assure the use of respirators which comply
with the requirements of this section. Respirators shall be
used in the following circumstances:

(a) Whenever an employee’s exposure to lead exceeds
the PEL;
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(b) In work situations in which engineering controls and
work practices are not sufficient to reduce exposures to or
below the PEL;

(c) Whenever an employee requests a respirator; and

(d) Protection for employees performing tasks as
specified in WAC 296-155-17609(2).

(2) Respirator selection.

(a) Where respirators are used by WAC 296-155-176
the employer shall select the appropriate respirator or
combination of respirators from Table I below.

(b) The employer shall provide a powered, air-purifying
respirator in lieu of the respirator specified in Table I
whenever:

(i) An employee chooses to use this type of respirator;
and

(ii) This respirator will provide adequate protection to
the employee.

(c) The employer shall select respirators from among
those approved for protection against lead dust, fume, and
mist by the Mine Safety and Health Administration and the
National Institute for Occupational Safety and Health
(NIOSH) under the provisions of 30 CFR part 11.

Table I.—Respiratory Protection for Lead Aerosols

Airborne concentration of

lead or condition of use Required respirator 2

Not in excess of 500 ug/m3 172 mask air purifying respirator

with high efficiency filters.?, ¢

1/2 mask supplied air respirator
operated in demand (negative
pressure) mode.

Not in excess of 1,250 ug/m3 Loose fitting hood or helmet
powered air purifying respirator

with high efficiency filters.®

Hood or helmet supplied air
respirator operated in a
continuous-flow mode—e.g.,
type CE abrasive blasting respi-
rators operated in a
continuous-flow mode.

Not in excess of 2,500 pg/m> Full facepiece air purifying
respirator with high efficiency

filters.©

Tight fitting powered air purify-
ing respirator with high efficien-
cy filters.®

Full facepiece supplied air respi-
rator operated in demand mode.

1/2 mask or full facepiece
supplied air respirator operated
in a continuous-flow mode.

Full facepiece self-contained
breathing apparatus (SCBA)
operated in demand mode.

Not in excess of 50,000 ug/m3 172 mask supplied air respirator
operated in pressure demand or

other positive-pressure mode.

Not in excess of 100,000 pg/m Full facepiece supplied air respi-
rator operated in pressure de-
mand or other positive-pressure
mode—e.g., type CE abrasive
blasting respirators operated in a
positive-pressure mode.

Greater than 100,000 ug/m3 Full facepiece SCBA operated
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in pressure demand or other
positive pressure mode.

unknown concentration,
or fire fighting

a Respirators specified for higher concentrations can be used at
lower concentrations of lead.

Full facepiece is required if the lead aerosols cause eye or skin
irritation at the use concentrations.

¢ A high efficiency particulate filter (HEPA) means a filter that is
99.97 percent efficient against particles of 0.3 micron size or
larger.

(3) Respirator usage.

(a) The employer shall assure that the respirator issued
to the employee exhibits minimum facepiece leakage and
that the respirator is fitted properly.

(b) Employers shall perform either quantitative or
qualitative face fit tests at the time of initial fitting and at
least every six months thereafter for each employee wearing
negative pressure respirators. The qualitative fit tests may
be used only for testing the fit of half-mask respirators
where they are permitted to be worn, and shall be conducted
in accordance with appendix D, WAC 296-155-17656. The
tests shall be used to select facepieces that provide the
required protection as prescribed in Table L.

(c) If an employee exhibits difficulty in breathing during
the fitting test or during use, the employer shall make
available to the employee an examination in accordance with
WAC 296-155-17621 (3)(a)(ii) to determine whether the
employee can wear a respirator while performing the
required duty.

(4) Respirator program.

(a) The employer shall institute a respiratory protection
program in accordance with part E, chapter 296-62 WAC.

(b) The employer shall permit each employee who uses
a filter respirator to change the filter elements whenever an
increase in breathing resistance is detected and shall maintain
an adequate supply of filter elements for this purpose.

(c) Employees who wear respirators shall be permitted
to leave work areas to wash their face and respirator
facepiece whenever necessary to prevent skin irritation
associated with respirator use.

NEW SECTION

WAC 296-155-17615 Protective work clothing and
equipment. (1) Provision and use. Where an employee is
exposed to lead above the PEL without regard to the use of
respirators, where employees are exposed to lead compounds
which may cause skin or eye irritation (e.g., lead arsenate,
lead azide), and as protection for employees performing
tasks as specified in WAC 296-155-17609(2), the employer
shall provide at no cost to the employee and assure that the
employee uses appropriate protective work clothing and
equipment that prevents contamination of the employee and
the employee’s garments such as, but not limited to:

(a) Coveralls or similar. full-body work clothing;

(b) Gloves, hats, and shoes or disposable shoe coverlets;
and

(c) Face shields, vented goggles, or other appropriate
protective equipment which complies with WAC 296-24-078.

(2) Cleaning and replacement.

(a) The employer shall provide the protective clothing
required in subsection (1) of this section in a clean and dry
condition at least weekly, and daily to employees whose
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exposure levels without regard to a respirator are over 200
pg/m3 of lead as an 8-hour TWA.

(b) The employer shall provide for the cleaning,
laundering, and disposal of protective clothing and equip-
ment required by subsection (1) of this section.

(¢) The employer shall repair or replace required
protective clothing and equipment as needed to maintain
their effectiveness.

(d) The employer shall assure that all protective clothing
is removed at the completion of a work shift only in change
areas provided for that purpose as prescribed in WAC 296-
155-17619(2).

(e) The employer shall assure that contaminated protec-
tive clothing which is to be cleaned, laundered, or disposed
of, is placed in a closed container in the change area which
prevents dispersion of lead outside the container.

(f) The employer shall inform in writing any person
who cleans or launders protective clothing or equipment of
the potentially harmful effects of exposure to lead.

(g) The employer shall assure that the containers of
contaminated protective clothing and equipment required by
subdivision (e) of this subsection are labelled as follows:
Caution:  Clothing contaminated with lead. Do not remove dust by

blowing or shaking. Dispose of lead contaminated wash water
in accordance with applicable local, state, or federal regulations.

(h) The employer shall prohibit the removal of lead
from protective clothing or equipment by blowing, shaking,
or any other means which disperses lead into the air.

NEW SECTION

WAC 296-155-17617 Housekeeping. (1) All surfaces
shall be maintained as free as practicable of accumulations
of lead.

(2) Clean-up of floors and other surfaces where lead
accumulates shall wherever possible, be cleaned by vacuum-
ing or other methods that minimize the likelihood of lead
becoming airborne.

(3) Shoveling, dry or wet sweeping, and brushing may
be used only where vacuuming or other equally effective
methods have been tried and found not to be effective.

(4) Where vacuuming methods are selected, the vacu-
ums shall be equipped with HEPA filters and used and
emptied in a manner which minimizes the reentry of lead
into the workplace. .

(5) Compressed air shall not be used to remove lead
from any surface unless the compressed air is used in
conjunction with a ventilation system designed to capture the
airborne dust created by the compressed air.

NEW SECTION

WAC 296-155-17619 Hygiene facilities and practices.
(1) The employer shall assure that in areas where employees
are exposed to lead above the PEL without regard to the use
of respirators, food or beverage is not present or consumed,
tobacco products are not present or used, and cosmetics are
not applied.

(2) Change areas.

(a) The employer shall provide clean change areas for
employees whose airborne exposure to lead is above the
PEL, and as protection for employees performing tasks as
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specified in WAC 296-155-17609(2), without regard to the
use of respirators.

(b) The employer shall assure that change areas are
equipped with separate storage facilities for protective work
clothing and equipment and for street clothes which prevent
cross-contamination.

(c) The employer shall assure that employees do not
leave the workplace wearing any protective clothing or
equipment that is required to be worn during the work shift.

(3) Showers.

(a) The employer shall provide shower facilities, where
feasible, for use by employees whose airborne exposure to
lead is above the PEL.

(b) The employer shall assure, where shower facilities
are available, that employees shower at the end of the work
shift and shall provide an adequate supply of cleansing
agents and towels for use by affected employees.

(4) Eating facilities.

(a) The employer shall provide lunchroom facilities or
eating areas for employees whose airborne exposure to lead
is above the PEL, without regard to the use of respirators.

(b) The employer shall assure that lunchroom facilities
or eating areas are as free as practicable from lead contami-
nation and are readily accessible to employees.

(c) The employer shall assure that employees whose
airborne exposure to lead is above the PEL, without regard
to the use of a respirator, wash their hands and face prior to
eating, drinking, smoking or applying cosmetics.

(d) The employer shall assure that employees do not
enter lunchroom facilities or eating areas with protective
work clothing or equipment unless surface lead dust has
been removed by vacuuming, downdraft booth, or other
cleaning method that limits dispersion of lead dust.

(5) Hand washing facilities.

(a) The employer shall provide adequate handwashing
facilities for use by employees exposed to lead in accordance
with WAC 296-155-140.

(b) Where showers are not provided the employer shall
assure that employees wash their hands and face at the end
of the work-shift.

NEW SECTION

WAC 296-155-17621 Medical surveillance. (1)
General.

(a) The employer shall make available initial medical
surveillance to employees occupationally exposed on any day
to lead at or above the action level. Initial medical surveil-
lance consists of biological monitoring in the form of blood
sampling and analysis for lead and zinc protoporphyrin
levels.

(b) The employer shall institute a medical surveillance
program in accordance with subsections (2) and (3) of this
section for all employees who are or may be exposed by the
employer at or above the action level for more than 30 days
in any consecutive 12 months;

(c) The employer shall assure that all medical examina-
tions and procedures are performed by or under the supervi-
sion of a licensed physician.

(d) The employer shall make available the required
medical surveillance including multiple physician review
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under subsection (3)(c) without cost to employees and at a
reasonable time and place.

(2) Biological monitoring.

(a) Blood lead and ZPP level sampling and analysis.
The employer shall make available biological monitoring in
the form of blood sampling and analysis for lead and zinc
protoporphyrin levels to each employee covered by subsec-
tion (1)(a) and (b) of this section on the following schedule:

(1) For each employee covered by subsection (1)(b) of
this section, at least every 2 months for the first 6 months
and every 6 months thereafter;

(ii) For each employee covered by subsection (1)(a) or
(b) of this section whose last blood sampling and analysis
indicated a blood lead level at or above 40 pg/dl, at least
every two months. This frequency shall continue until two
consecutive blood samples and analyses indicate a blood lead
level below 40 pg/dl; and

(iii) For each employee who is removed from exposure
to lead due to an elevated blood lead level at least monthly
during the removal period.

(b) Follow-up blood sampling tests. Whenever the
results of a blood lead level test indicate that an employee’s
blood lead level exceeds the numerical criterion for medical
removal under WAC 296-155-17623 (1)(a), the employer
shall provide a second (follow-up) blood sampling test
within two weeks after the employer receives the results of
the first blood sampling test.

(c) Accuracy of blood lead level sampling and analysis.
Blood lead level sampling and analysis provided pursuant to
this WAC 296-155-176 shall have an accuracy (to a confi-
dence level of 95 percent) within plus or minus 15 percent
or 6 pg/dl, whichever is greater, and shall be conducted by
a laboratory approved by OSHA.

(d) Employee notification.

(i) Within five working days after the receipt of biologi-
cal monitoring results, the employer shall notify each
employee in writing of their blood lead level; and

(ii) The employer shall notify each employee whose
blood lead level exceeds 40 pg/dl that the standard requires
temporary medical removal with Medical Removal Protec-
tion benefits when an employee’s blood lead level exceeds
the numerical criterion for medical removal under WAC
296-155-17623 (1)(a).

(3) Medical examinations and consultations.

(a) Frequency. The employer shall make available
medical examinations and consultations to each employee
covered by subsection (1)(b) of this section on the following
schedule:

(i) At least annually for each employee for whom a
blood sampling test conducted at any time during the
preceding 12 months indicated a blood lead level at or above
40 pg/dl;

(ii) As soon as possible, upon notification by an
employee either that the employee has developed signs or
symptoms commonly associated with lead intoxication, that
the employee desires medical advice concerning the effects
of current or past exposure to lead on the employee’s ability
to procreate a healthy child, that the employee is pregnant,
or that the employee has demonstrated difficulty in breathing
during a respirator fitting test or during use; and

(iii) As medically appropriate for each employee either
removed from exposure to lead due to a risk of sustaining
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material impairment to health, or otherwise limited pursuant
to a final medical determination.

(b) Content. The content of medical examinations made
available pursuant to subdivision (a)(ii) and (iii) of this
subsection shall be determined by an examining physician
and, if requested by an employee, shall include pregnancy
testing or laboratory evaluation of male fertility. Medical
examinations made available pursuant to subdivision (a)(i) of
this subsection shall include the following elements:

(1) A detailed work history and a medical history, with
particular attention to past lead exposure (occupational and
non-occupational), personal habits (smoking, hygiene), and
past gastrointestinal, hematologic, renal, cardiovascular,
reproductive and neurological problems;

(ii) A thorough physical examination, with particular
attention to teeth, gums, hematologic, gastrointestinal, renal,
cardiovascular, and neurological systems. Pulmonary status
should be evaluated if respiratory protection will be used;

(iii) A blood pressure measurement;

(iv) A blood sample and analysis which determines:

(A) Blood lead level;

(B) Hemoglobin and hematocrit determinations, red cell
indices, and examination of peripheral smear morphology;

(C) Zinc protoporphyrin;

(D) Blood urea nitrogen; and,

(E) Serum creatinine;

(v) A routine urinalysis with microscopic examination;
and

(vi) Any laboratory or other test relevant to lead
exposure which the examining physician deems necessary by
sound medical practice.

(c) Multiple physician review mechanism.

(i) If the employer selects the initial physician who
conducts any medical examination or consultation provided
to an employee by WAC 296-155-176, the employee may
designate a second physician:

(A) To review any findings, determinations or recom-
mendations of the initial physician; and

(B) To conduct such examinations, consultations, and
laboratory tests as the second physician deems necessary to
facilitate this review.

(ii) The employer shall promptly notify an employee of
the right to seek a second medical opinion after each
occasion that an initial physician conducts a medical exami-
nation or consultation pursuant to WAC 296-155-176. The
employer may condition its participation in, and payment for,
the multiple physician review mechanism upon the employee
doing the following within fifteen (15) days after receipt of
the foregoing notification, or receipt of the initial physician’s
written opinion, whichever is later:

(A) The employee informing the employer that they
intend to seek a second medical opinion; and

(B) The employee initiating steps to make an appoint-
ment with a second physician.

(iii) If the findings, determinations or recommendations
of the second physician differ from those of the initial
physician, then the employer and the employee shall assure
that efforts are made for the two physicians to resolve any
disagreement.

(iv) If the two physicians have been unable to quickly
resolve their disagreement, then the employer and the
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employee through their respective physicians shall designate
a third physician:

(A) To review any findings, determinations or recom-
mendations of the prior physicians; and

(B) To conduct such examinations, consultations,
laboratory tests and discussions with the prior physicians as
the third physician deems necessary to resolve the disagree-
ment of the prior physicians.

(v) The employer shall act consistent with the findings,
determinations and recommendations of the third physician,
unless the employer and the employee reach an agreement
which is otherwise consistent with the recommendations of
at least one of the three physicians.

(d) Information provided to examining and consulting
physicians.

(i) The employer shall provide an initial physician
conducting a medical examination or consultation under
WAC 296-155-176 with the following information:

(A) A copy of this regulation for lead including all
Appendices;

(B) A description of the affected employee’s duties as
they relate to the employee’s exposure;

(C) The employee’s exposure level or anticipated
exposure level to lead and to any other toxic substance (if
applicable);

(D) A description of any personal protective equipment
used or to be used;

(E) Prior blood lead determinations; and

(F) All prior written medical opinions concerning the
employee in the employer’s possession or control.

(ii) The employer shall provide the foregoing informa-
tion to a second or third physician conducting a medical
examination or consultation under WAC 296-155-176 upon
request either by the second or third physician, or by the
employee.

(e) Written medical opinions.

(i) The employer shall obtain and furnish the employee
with a copy of a written medical opinion from each examin-
ing or consulting physician which contains only the follow-
ing information:

(A) The physician’s opinion as to whether the employee
has any detected medical condition which would place the
employee at increased risk of material impairment of the
employee’s health from exposure to lead;

(B) Any recommended special protective measures to be
provided to the employee, or limitations to be placed upon
the employee’s exposure to lead;

(C) Any recommended limitation upon the employee’s
use of respirators, including a determination of whether the
employee can wear a powered air purifying respirator if a
physician determines that the employee cannot wear a
negative pressure respirator; and

(D) The results of the blood lead determinations.

(ii) The employer shall instruct each examining and
consulting physician to:

(A) Not reveal either in the written opinion or orally, or
in any other means of communication with the employer,
findings, including laboratory results, or diagnoses unrelated
to an employee’s occupational exposure to lead; and

(B) Advise the employee of any medical condition,
occupational or nonoccupational, which dictates further
medical examination or treatment.
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(f) Alternate physician determination mechanisms. The
employer and an employee or authorized employee represen-
tative may agree upon the use of any alternate physician
determination mechanism in lieu of the multiple physician
review mechanism provided by subdivision (¢) of this
subsection so long as the alternate mechanism is as expedi-
tious and protective as the requirements contained in this
section.

(4) Chelation.

(a) The employer shall assure that any person whom he
retains, employs, supervises or controls does not engage in
prophylactic chelation of any employee at any time.

(b) If therapeutic or diagnostic chelation is to be
performed by any person in subdivision (a) of this subsec-
tion, the employer shall assure that it be done under the
supervision of a licensed physician in a clinical setting with
thorough and appropriate medical monitoring and that the
employee is notified in writing prior to its occurrence.

NEW SECTION

WAC 296-155-17623 Medical removal protection.
(1) Temporary medical removal and return of an employee.

(a) Temporary removal due to elevated blood lead level.
The employer shall remove an employee from work having
an exposure to lead at or above the action level on each
occasion that a periodic and a follow-up blood sampling test
conducted pursuant to WAC 296-155-176 indicate that the
employee’s blood lead level is at or above 50 pg/dl; and

(b) Temporary removal due to a final medical determi-
nation.

(i) The employer shall remove an employee from work
having an exposure to lead at or above the action level on
each occasion that a final medical determination results in a
medical finding, determination, or opinion that the employee
has a detected medical condition which places the employee
at increased risk of material impairment to health from
exposure to lead.

(i1) For the purposes of WAC 296-155-176, the phrase
"final medical determination” means the written medical
opinion on the employees’ health status by the examining
physician or, where relevant, the outcome of the multiple
physician review mechanism or alternate medical determina-
tion mechanism used pursuant to the medical surveillance
provisions of WAC 296-155-176.

(iii) Where a final medical determination results in any
recommended special protective measures for an employee,
or limitations on an employee’s exposure to lead, the
employer shall implement and act consistent with the
recommendation.

(c) Return of the employee to former job status.

(i) The employer shall return an employee to their
former job status:

(A) For an employee removed due to a blood lead level
at or above 50 pg/dl when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 40 pg/dl;

(B) For an employee removed due to a final medical
determination, when a subsequent final medical determina-
tion results in a medical finding, determination, or opinion
that the employee no longer has a detected medical condition
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which places the employee at increased risk of material
impairment to health from exposure to lead.

(ii) For the purposes of WAC 296-155-176, the require-
ment that an employer return an employee to their former
job status is not intended to expand upon or restrict any
rights an employee has or would have had, absent temporary
medical removal, to a specific job classification or position
under the terms of a collective bargaining agreement.

(d) Removal of other employee special protective
measure or limitations. The employer shall remove any
limitations placed on an employee or end any special
protective measures provided to an employee pursuant to a
final medical determination when a subsequent final medical
determination indicates that the limitations or special
protective measures are no longer necessary.

(e) Employer options pending a final medical determina-
tion. Where the multiple physician review mechanism, or
alternate medical determination mechanism used pursuant to
the medical surveillance provisions of WAC 296-155-176,
has not yet resulted in a final medical determination with
respect to an employee, the employer shall act as follows:

(1) Removal. The employer may remove the employee
from exposure to lead, provide special protective measures
to the employee, or place limitations upon the employee,
consistent with the medical findings, determinations, or
recommendations of any of the physicians who have re-
viewed the employee’s health status.

(ii) Return. The employer may return the employee to
their former job status, end any special protective measures
provided to the employee, and remove any limitations placed
upon the employee, consistent with the medical findings,
determinations, or recommendations of any of the physicians
who have reviewed the employee’s health status, with two
exceptions.

(A) If the initial removal, special protection, or limita-
tion of the employee resulted from a final medical determi-
nation which differed from the findings, determinations, or
recommendations of the initial physician or;

(B) If the employee has been on removal status for the
preceding eighteen months due to an elevated blood lead
level, then the employer shall await a final medical determi-
nation.

(2) Medical removal protection benefits.

(a) Provision of medical removal protection benefits.
The employer shall provide an employee up to eighteen (18)
months of medical removal protection benefits on each
occasion that an employee is removed from exposure to lead
or otherwise limited pursuant to WAC 296-155-176.

(b) Definition of medical removal protection benefits.
For the purposes of WAC 296-155-176, the requirement that
an employer provide medical removal protection benefits
means that, as long as the job the employee was removed
from continues, the employer shall maintain the total normal
earnings, seniority and other employment rights and benefits
of an employee, including the employee’s right to their
former job status as though the employee had not been
medically removed from the employee’s job or otherwise
medically limited.

(c) Follow-up medical surveillance during the period of
employee removal or limitation. During the period of time
that an employee is medically removed from their job or
otherwise medically limited, the employer may condition the
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provision of medical removal protection benefits upon the
employee’s participation in follow-up medical surveillance
made available pursuant to WAC 296-155-176.

(d) Workers’ compensation claims. If a removed
employee files a claim for workers’ compensation payments
for a lead-related disability, then the employer shall continue
to provide medical removal protection benefits pending
disposition of the claim. To the extent that an award is
made to the employee for earnings lost during the period of
removal, the employer’s medical removal protection obliga-
tion shall be reduced by such amount. The employer shall
receive no credit for workers’ compensation payments
received by the employee for treatment-related expenses.

(e) Other credits. The employer’s obligation to provide
medical removal protection benefits to a removed employee
shall be reduced to the extent that the employee receives
compensation for earnings lost during the period of removal
either from a publicly or employer-funded compensation
program, or receives income from employment with another
employer made possible by virtue of the employee’s remov-
al, .

(f) Voluntary removal or restriction of an employee.
Where an employer, although not required by WAC 296-
155-176 to do so, removes an employee from exposure to
lead or otherwise places limitations on an employee due to
the effects of lead exposure on the employee’s medical
condition, the employer shall provide medical removal
protection benefits to the employee equal to that required by
subdivisions (a) and (b) of this subsection.

NEW SECTION

WAC 296-155:17625 Employee information and
training. (1) General.

(a) The employer shall communicate information
concerning lead hazards according to the requirements of
WISHA'’s Hazard Communication Standard for the construc-
tion industry, part C of chapter 296-62 WAC, including but
not limited to the requirements concerning warning signs and
labels, material safety data sheets (MSDS), and employee
information and training. In addition, employers shall
comply with the following requirements:

(b) For all employees who are subject to exposure to
lead at or above the action level on any day or who are
subject to exposure to lead compounds which may cause
skin or eye irritation (e.g., lead arsenate, lead azide), the
employer shall provide a training program in accordance
with subsection (2) of this section and assure employee
participation. '

(c) The employer shall provide the training program as
initial training prior to the time of job assignment or prior to
the start up date for this requirement, whichever comes last.

(d) The employer shall also provide the training pro-

gram at least annually for each employee who is subject to

lead exposure at or above the action level on any day.

(2) Training program. The employer shall assure that
each employee is trained in the following:

(a) The content of this standard and its appendices;

(b) The specific nature of the operations which could
result in exposure to lead above the action level;

(c) The purpose, proper selection, fitting, use, and
limitations of respirators;
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(d) The purpose and a description of the medical
surveillance program, and the medical removal protection
program including information concerning the adverse health
effects associated with excessive exposure to lead (with
particular attention to the adverse reproductive effects on
both males and females and hazards to the fetus and addi-
tional precautions for employees who are pregnant);

(e) The engineering controls and work practices associ-
ated with the employee’s job assignment including training
of employees to follow relevant good work practices
described in Appendix B, WAC 296-155-17652;

(f) The contents of any compliance plan in effect;

(g) Instructions to employees that chelating agents
should not routinely be used to remove lead from their
bodies and should not be used at all except under the
direction of a licensed physician; and

(h) The employee’s right of access to records under part
B, chapter 296-62 WAC.

(3) Access to information and training materials.

(a) The employer shall make readily available to all
affected employees a copy of this standard and its appendi-
ces.

(b) The employer shall provide, upon request, all
materials relating to the employee information and training
program to affected employees and their designated represen-
tatives, and the director.

NEW SECTION

WAC 296-155-17627 Signs. (1) General.

(a) The employer may use signs required by other
statutes, regulations or ordinances in addition to, or in
combination with, signs required by this section.

(b) The employer shall assure that no statement appears
on or near any sign required by this section which contra-
dicts or detracts from the meaning of the required sign.

(2) Signs.

(a) The employer shall post the following warning signs
in each work area where an employees exposure to lead is
above the PEL.

WARNING
LEAD WORK AREA

POISON
NO SMOKING OR EATING

(b) The employer shall assure that signs required by this
section are illuminated and cleaned as necessary so that the
legend is readily visible.

NEW SECTION

WAC 296-155-17629 Recordkeeping. (1) Exposure
assessment.

(a) The employer shall establish and maintain an
accurate record of all monitoring and other data used in
conducting employee exposure assessments as required in
WAC 296-155-17609.

(b) Exposure monitoring records shall include:

(i) The date(s), number, duration, location and results of
each of the samples taken if any, including a description of
the sampling procedure used to determine representative
employee exposure where applicable;

Proposed

Washington State Register, Issue 93-17

(ii) A description of the sampling and analytical
methods used and evidence of their accuracy;

(iii) The type of respiratory protective devices worn, if
any;

(iv) Name, social security number, and job classification
of the employee monitored and of all other employees whose
exposure the measurement is intended to represent; and

(v) The environmental variables that could affect the
measurement of employee exposure.

(¢) The employer shall maintain monitoring and other
exposure assessment records in accordance with the provi-
sions of part B, chapter 296-62 WAC.

(2) Medical surveillance.

(a) The employer shall establish and maintain an
accurate record for each employee subject to medical
surveillance as required by WAC 296-155-17621.

(b) This record shall include:

(i) The name, social security number, and description of
the duties of the employee;

(ii) A copy of the physician’s written opinions;

(iii) Results of any airborne exposure monitoring done
on or for that employee and provided to the physician; and

(iv) Any employee medical complaints related to
exposure to lead.

(c) The employer shall keep, or assure that the examin-
ing physician keeps, the following medical records:

(i) A copy of the medical examination results including
medical and work history required by WAC 296-155-17621;

(ii) A description of the laboratory procedures and a
copy of any standards or guidelines used to interpret the test
results or references to that information;

(iii) A copy of the results of biological monitoring.

(d) The employer shall maintain or assure that the
physician maintains medical records in accordance with the
provisions of part B, chapter 296-62 WAC.

(3) Medical removals.

(a) The employer shall establish and maintain an
accurate record for each employee removed from current
exposure to lead pursuant to WAC 296-155-17623.

(b) Each record shall include:

(i) The name and social security number of the employ-
ee;

(ii) The date of each occasion that the employee was
removed from current exposure to lead as well as the
corresponding date on which the employee was returned to
their former job status;

(iii) A brief explanation of how each removal was or is
being accomplished; and

(iv) A statement with respect to each removal indicating
whether or not the reason for the removal was an elevated
blood lead level.

(c) The employer shall maintain each medical removal
record for at least the duration of an employee’s employ-
ment.

(4) Objective data for exemption from requirement for
initial monitoring.

(a) For purposes of WAC 296-155-176, objective data
are information demonstrating that a particular product or
material containing lead or a specific process, operation, or
activity involving lead cannot release dust or fumes in
concentrations at or above the action level under any
expected conditions of use. Objective data can be obtained
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from an industry-wide study or from laboratory product test
results from manufacturers of lead containing products or
materials. The data the employer uses from an
industry-wide survey must be obtained under workplace
conditions closely resembling the processes, types of
material, control methods, work practices and environmental
conditions in the employer’s current operations.

(b) The employer shall maintain the record of the
objective data relied upon for at least 30 years.

(5) Availability. The employer shall make available
upon request all records required to be maintained by this
section to affected employees, former employees, and their
designated representatives, and to the director for examina-
tion and copying.

(6) Transfer of records.

(a) Whenever the employer ceases to do business, the
successor employer shall receive and retain all records
required to be maintained by this section.

{b) Whenever the employer ceases to do business and
there is no successor employer to receive and retain the
records required to be maintained by WAC 296-155-176 for
the prescribed period, these records shall be transmitted to
the director.

(c) At the expiration of the retention period for the
records required to be maintained by WAC 296-155-176, the
employer shall notify the director at least 3 months prior to
the disposal of such records and shall transmit those records
to the director if requested within the period.

(d) The employer shall also comply with any additional
requirements involving transfer of records set forth in WAC
296-62-05215.

NEW SECTION

WAC 296-155-17631 Observation of monitoring. (1)
Employee observation. The employer shall provide affected
employees or their designated representatives an opportunity
to observe any monitoring of employee exposure to lead
conducted pursuant to WAC 296-155-17609.

(2) Observation procedures.

(a) Whenever observation of the monitoring of employ-
ee exposure to lead requires entry into an area where the use
of respirators, protective clothing or equipment is required,
the employer shall provide the observer with and assure the
use of such respirators, clothing and equipment, and shall
require the observer to comply with all other applicable
safety and health procedures. ‘

(b) Without interfering with the monitoring, observers
shall be entitled to:

(i) Receive an explanation of the measurement proce-
dures;

(i1) Observe all steps related to the monitoring of lead
performed at the place of exposure; and

(iii) Record the results obtained or receive copies of the
results when returned by the laboratory.

NEW SECTION

WAC 296-155-17635 Startup dates. (1) The require-
ments of WAC 296-155-17607 through 296-155-17631,
including administrative controls and feasible work practice
controls, but not including engineering controls specified in
WAC 296-155-17611(1), shall be complied with as soon as
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possible, but no later than 60 days from the effective date of
WAC 296-155-176.

(2) Feasible engineering controls specified by WAC
296-155-17611(1) shall be implemented as soon as possible,
but no later than 120 days from the effective date of WAC
296-155-176.

NEW SECTION

WAC 296-155-17650 Appendix A to WAC 296-155-
176—Substance data sheet for occupational exposure to
lead. The information contained in the appendices to WAC
296-155-176 is not intended by itself, to create any addition-
al obligations not otherwise imposed by this standard nor
detract from any existing obligation.

(1) Substance Identification.

(a) Substance: Pure lead (Pb) is a heavy metal at room
temperature and pressure and is a basic chemical element.
It can combine with various other substances to form
numerous lead compounds.

(b) Compounds covered by the standard: The word
"lead" when used in this standard means elemental lead, all
inorganic lead compounds and a class of organic lead
compounds called lead soaps. This standard does not apply
to other organic lead compounds.

(c) Uses: Exposure to lead occurs in several different
occupations in the construction industry, including demoli-
tion or salvage of structures where lead or lead-containing
materials are present; removal or encapsulation of
lead-containing materials, new construction, alteration, repair,
or renovation of structures that contain lead or materials
containing lead; installation of products containing lead. In
addition, there are construction related activities where
exposure to lead may occur, including transportation,
disposal, storage, or containment of lead or materials
containing lead on construction sites, and maintenance
operations associated with construction activities.

(d) Permissible exposure: The permissible exposure
limit (PEL) set by the standard is S0 micrograms of lead per
cubic meter of air (50 pg/m3), averaged over an 8-hour
workday.

(e) Action level: The standard establishes an action
level of 30 micrograms of lead per cubic meter of air (30
pg/m3), averaged over an 8-hour workday. The action level
triggers several ancillary provisions of the standard such as
exposure monitoring, medical surveillance, and training.

(2) Health Hazard Data.

(a) Ways in which lead enters your body. When
absorbed into your body in certain doses, lead is a toxic
substance. The object of the lead standard is to prevent
absorption of harmful quantities of lead. The standard is
intended to protect you not only from the immediate toxic
effects of lead, but also from the serious toxic effects that
may not become apparent until years of exposure have
passed. Lead can be absorbed into your body by inhalation
(breathing) and ingestion (eating). Lead (except for certain
organic lead compounds not covered by the standard, such
as tetraethyl lead) is not absorbed through your skin. When
lead is scattered in the air as a dust, fume respiratory tract.
Inhalation of airborne lead is generally the most important
source of occupational lead absorption. You can also absorb
lead through your digestive system if lead gets into your
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mouth and is swallowed. If you handle food, cigarettes,
chewing tobacco, or make-up which have lead on them or
handle them with hands contaminated with lead, this will
contribute to ingestion. A significant portion of the lead that
you inhale or ingest gets into your blood stream. Once in
your blood stream, lead is circulated throughout your body
and stored in various organs and body tissues. Some of this
lead is quickly filtered out of your body and excreted, but
some remains in the blood and other tissues. As exposure
to lead continues, the amount stored in your body will
increase if you are absorbing more lead than your body is
excreting. Even though you may not be aware of any
immediate symptoms of disease, this lead stored in your
tissues can be slowly causing irreversible damage, first to
individual cells, then to your organs and whole body
systems.

(b) Effects of overexposure to lead.

(i) Short term (acute) overexposure. Lead is a potent,
systemic poison that serves no known useful function once
absorbed by your body. Taken in large enough doses, lead
can kill you in a matter of days. A condition affecting the
brain called acute encephalopathy may arise which develops
quickly to seizures, coma, and death from cardiorespiratory
arrest. A short term dose of lead can lead to acute encepha-
lopathy. Short term occupational exposures of this magni-
tude are highly unusual, but not impossible. Similar forms
of encephalopathy may, however, arise from extended,
chronic exposure to lower doses of lead. There is no sharp
dividing line between rapidly developing acute effects of
lead, and chronic effects which take longer to acquire. lead
adversely affects numerous body systems, and causes forms
of health impairment and disease which arise after periods of
exposure as short as days or as long as several years.

(i1) Long-term (chronic) overexposure. Chronic overex-
posure to lead may result in severe damage to your
blood-forming, nervous, urinary and reproductive systems.
Some common symptoms of chronic overexposure include
loss of appetite, metallic taste in the mouth, anxiety, consti-
pation, nausea, pallor, excessive tiredness, weakness,
insomnia,. headache, nervous irritability, muscle and joint
pain or soreness, fine tremors, numbness, dizziness, hyperac-
tivity and colic. In lead colic there may be severe abdomi-
nal pain. Damage to the central nervous system in general
and the brain (encephalopathy) in particular is one of the
most severe forms of lead poisoning. The most severe, often
fatal, form of encephalopathy may be preceded by vomiting,
a feeling of dullness progressing to drowsiness and stupor,
poor memory, restlessness, irritability, tremor, and convul-
sions. It may arise suddenly with the onset of seizures,
followed by coma, and death. There is a tendency for
muscular weakness to develop at the same time. This
weakness may progress to paralysis often observed as a
characteristic "wrist drop" or "foot drop” and is a manifesta-
tion of a disease to the nervous system called peripheral
neuropathy. Chronic overexposure to lead also results in
kidney disease with few, if any, symptoms appearing until
extensive and most likely permanent kidney damage has
occurred. Routine laboratory tests reveal the presence of this
kidney disease only after about two-thirds of kidney function
is lost. When overt symptoms of urinary dysfunction arise,
it is often too late to correct or prevent worsening conditions,
and progression to kidney dialysis or death is possible.
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Chronic overexposure to lead impairs the reproductive
systems of both men and women. Overexposure to lead may
result in decreased sex drive, impotence and sterility in men.
Lead can alter the structure of sperm cells raising the risk of
birth defects. There is evidence of miscarriage and stillbirth
in women whose husbands were exposed to lead or who
were exposed to lead themselves. Lead exposure also may
result in decreased fertility, and abnormal menstrual cycles
in women. The course of pregnancy may be adversely
affected by exposure to lead since lead crosses the placental
barrier and poses risks to developing fetuses. Children born
of parents either one of whom were exposed to excess lead
levels are more likely to have birth defects, mental retarda-
tion, behavioral disorders or die during the first year of
childhood. Overexposure to lead also disrupts the
blood-forming system resulting in decreased hemoglobin (the
substance in the blood that carries oxygen to the cells) and
ultimately anemia. Anemia is characterized by weakness,
pallor and fatigability as a result of decreased oxygen
carrying capacity in the blood.

(iii) Health protection goals of the standard. Prevention
of adverse health effects for most workers from exposure to
lead throughout a working lifetime requires that a worker’s
blood lead level (BLL, also expressed as PbB) be maintained
at or below forty micrograms per deciliter of whole blood
(40 pg/dl). The blood lead levels of workers (both male and
female workers) who intend to have children should be
maintained below 30 pg/dl to minimize adverse reproductive
health effects to the parents and to the developing fetus.
The measurement of your blood lead level (BLL) is the most
useful indicator of the amount of lead being absorbed by
your body. Blood lead levels are most often reported in
units of milligrams (mg) or micrograms (ug) of lead (1
mg=1000 pg) per 100 grams (100g), 100 milliliters (100 ml)
or deciliter (dl) of blood. These three units are essentially
the same. Sometime BLLs are expressed in the form of
mg% or pg%. This is a shorthand notation for 100g, 100
ml, or dl. (References to BLL measurements in this stan-
dard are expressed in the form of ug/dl.) .

BLL measurements show the amount of lead circulating
in your blood stream, but do not give any information about
the amount of lead stored in your various tissues. BLL
measurements merely show current absorption of lead, not
the effect that lead is having on your body or the effects that
past lead exposure may have already caused. Past research
into lead-related diseases, however, has focused heavily on
associations between BLLs and various diseases. As a
result, your BLL is an important indicator of the likelihood
that you will gradually acquire a lead-related health impair-
ment or disease.

Once your blood lead level climbs above 40 pg/dl, your
risk of disease increases. There is a wide variability of
individual response to lead, thus it is difficult to say that a
particular BLL in a given person will cause a particular
effect. Studies have associated fatal encephalopathy with
BLLs as low as 150 pg/dl. Other studies have shown other
forms of diseases in some workers with BLLs well below 80
pg/dl. Your BLL is a crucial indicator of the risks to your
health, but one other factor is also extremely important.
This factor is the length of time you have had elevated
BLLs. The longer you have an elevated BLL, the greater
the risk that large quantities of lead are being gradually
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stored in your organs and tissues (body burden). The greater
your overall body burden, the greater the chances of substan-
tial permanent damage. The best way to prevent all forms
of lead-related impairments and diseases—both short term
and long term—is to maintain your BLL below 40 pg/dl.
The provisions of the standard are designed with this end in
mind.

Your employer has prime responsibility to assure that
the provisions of the standard are complied with both by the
company and by individual workers. You, as a worker,
however, also have a responsibility to assist your employer
in complying with the standard. You can play a key role in
protecting your own health by learning about the lead
hazards and their control, learning what the standard re-
quires, following the standard where it governs your own
actions, and seeing that your employer complies with
provisions governing employee actions.

(iv) Reporting signs and symptoms of health problems.
You should immediately notify your employer if you
develop signs or symptoms associated with lead poisoning or
if you desire medical advice concerning the effects of current
or past exposure to lead or your ability to have a healthy
child. You should also notify your employer if you have
difficulty breathing during a respirator fit test or while
wearing a respirator. In each of these cases, your employer
must make available to you appropriate medical examina-
tions or consultations. These must be provided at no cost to
you and at a reasonable time and place. The standard
contains a procedure whereby you can obtain a second
opinion by a physician of your choice if your employer
selected the initial physician.

NEW SECTION

WAC 296-155-17652 Appendix B to WAC 296-155-
176—Employee standard summary. This appendix
summarizes key provisions of the standard for lead in
construction that you as a worker should become familiar
with,

(1) Permissible Exposure Limit (PEL}—WAC 296-62-
17607.

The standard sets a permissible exposure limit (PEL) of
50 micrograms of lead per cubic meter of air (50 pg/m3),
averaged over an 8-hour workday which is referred to as a
time-weighted average (TWA). This is the highest level of
lead in air to which you may be permissibly exposed over an
8-hour workday. However, since this is an 8-hour average,
short exposures above the PEL are permitted so long as for
each 8-hour work day your average exposure does not
exceed this level. This standard, however, takes into account
the fact that your daily exposure to lead can extend beyond
a typical 8-hour workday as the result of overtime or other
alterations in your work schedule. To deal with this situa-
tion, the standard contains a formula which reduces your
permissible exposure when you are exposed more than 8
hours. For example, if you are exposed to lead for 10 hours
a day, the maximum permitted average exposure would be
40 pg/md.

(2) Exposure Assessment—WAC 296-155-17609.

If lead is present in your workplace in any quantity,
your employer is required to make an initial determination
of whether any employee’s exposure to lead exceeds the
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action level (30 pg/m3 averaged over an 8-hour day).
Employee exposure is that exposure which would occur if
the employee were not using a respirator. This initial
determination requires your employer to monitor workers’
exposures unless the employee has objective data which can
demonstrate conclusively that no employee will be exposed
to lead in excess of the action level. Where objective data
is used in lieu of actual monitoring the employer must
establish and maintain an accurate record, documenting its
relevancy in assessing exposure levels for current job
conditions. If such objective data is available, the employer
need proceed no further on employee exposure assessment
until such time that conditions have changed and the
determination is no longer valid.

Objective data may be compiled from various sources,
e.g., insurance companies and trade associations and infor-
mation from suppliers or exposure data collected from
similar operations. Objective data may also comprise
previously-collected sampling data including area monitoring.
If it cannot be determined through using objective data that
worker exposure is less than the action level, your employer
must conduct monitoring or must rely on relevant previous
personal sampling, if available. Where monitoring is
required for the initial determination, it may be limited to a
representative number of employees who are reasonably
expected to have the highest exposure levels. If your
employer has conducted appropriate air sampling for lead in
the past 12 months, they may use these results, provided
they are applicable to the same employee tasks and exposure
conditions and meet the requirements for accuracy as
specified in the standard. As with objective data, if such
results are relied upon for the initial determination, your
employer must establish and maintain a record as to the
relevancy of such data to current job conditions.

If there have been any employee complaints of symp-
toms which may be attributable to exposure to lead or if
there is any other information or observations which would
indicate employee exposure to lead, this must also be
considered as part of the initial determination. If this initial
determination shows that a reasonable possibility exists that
any employee may be exposed, without regard to respirators,
over the action level, your employer must set up an air
monitoring program to determine the exposure level repre-
sentative of each employee exposed to lead at your
workplace. In carrying out this air monitoring program, your
employer is not required to monitor the exposure of every
employee, but they must monitor a representative number of
employees and job types. Enough sampling must be done to
enable each employee’s exposure level to be reasonably
represent full shift exposure. In addition, these air samples
must be taken under conditions which represent each
employee’s regular, daily exposure to lead. Sampling
performed in the past 12 months may be used to determine
exposures above the action level if such sampling was
conducted during work activities essentially similar to
present work conditions.

The standard lists certain tasks which may likely result
in exposures to lead in excess of the PEL and, in some
cases, exposures in excess of 50 times the PEL. If you are
performing any of these tasks, your employer must provide
you with appropriate respiratory protection, protective
clothing and equipment, change areas, hand washing facili-
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ties, biological monitoring, and training until such time that
an exposure assessment is conducted which demonstrates
that your exposure level is below the PEL.

If you are exposed to lead and air sampling is per-
formed, your employer is required to notify you in writing
within 5 working days of the air monitoring results which
represent your exposure. If the results indicate that your
exposure exceeds the PEL (without regard to your use of a
respirator), then your employer must also notify you of this
in writing, and provide you with a description of the correc-
tive action that has been taken or will be taken to reduce
your exposure.

Your exposure must be rechecked by monitoring, at
least every six months if your exposure is at or over the
action level but below the PEL. Your employer may
discontinue monitoring for you if 2 consecutive measure-
ments, taken at least 7 days apart, are at or below the action
level. Air monitoring must be repeated every 3 months if
you are exposed over the PEL. Your employer must
continue monitoring for you at this frequency until 2
consecutive measurements, taken at least 7 days apart, are
below the PEL but above the action level, at which time
your employer must repeat monitoring of your exposure
every six months and may discontinue monitoring only after
your exposure drops to or below the action level. However,
whenever there is a change of equipment, process, control,
or personnel or a new type of job is added at your workplace
which may result in new or additional exposure to lead, your
employer must perform additional monitoring. '

(3) Methods of Compliance—WAC 296-155-17611.

Your employer is required to assure that no employee
is exposed to lead in excess of the PEL as an 8-hour TWA.
The standard for lead in construction requires employers to
institute engineering and work practice controls including
administrative controls to the extent feasible to reduce
employee exposure to lead. Where such controls are feasible
but not adequate to reduce exposures below the PEL they
must be used nonetheless to reduce exposures to the lowest
level that can be accomplished by these means and then
supplemented with appropriate respiratory protection.

Your employer is required to develop and implement a
written compliance program prior to the commencement of
any job where employee exposures may reach the PEL as an
8-hour TWA. The standard identifies the various elements
that must be included in the plan. For example, employers
are required to include a description of operations in which
lead is emitted, detailing other relevant information about the
operation such as the type of equipment used, the type of
material involved, employee job responsibilities, operating
procedures and maintenance practices. In addition, your
employer’s compliance plan must specify the means that will
be used to achieve compliance and, where engineering
controls are required, include any engineering plans or
studies that have been used to select the control methods. If
administrative controls involving job rotation are used to
reduce employee exposure to lead, the job rotation schedule
must be included in the compliance plan. The plan must
also detail the type of protective clothing and equipment,
including respirators, housekeeping and hygiene practices
that will be used to protect you from the adverse effects of
exposure to lead.
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The written compliance program must be made avail-
able, upon request, to affected employees and their designat-
ed representatives, and the director.

Finally, the plan must be reviewed and updated at least
every 6 months to assure it reflects the current status in
exposure control.

(4) Respiratory Protection—WAC 296-155-17613.

Your employer is required to provide and assure your
use of respirators when your exposure to lead is not con-
trolled below the PEL by other means. The employer must
pay the cost of the respirator. Whenever you request one,
your employer is also required to provide you a respirator
even if your air exposure level is not above the PEL. You
might desire a respirator when, for example, you have
received medical advice that your lead absorption should be
decreased. Or, you may intend to have children in the near
future, and want to reduce the level of lead in your body to
minimize adverse reproductive effects. While respirators are
the least satisfactory means of controlling your exposure,
they are capable of providing significant protection if
properly chosen, fitted, worn, cleaned, maintained, and
replaced when they stop providing adequate protection.

Your employer is required to select respirators from the
types listed in Table I of the Respiratory Protection section
of the standard. Any respirator chosen must be approved by
the Mine Safety and Health Administration (MSHA) or the
National Institute for Occupational Safety and Health
(NIOSH). This respirator selection table will enable your
employer to choose a type of respirator which will give you
a proper amount of protection based on your airborne lead
exposure. Your employer may select a type of respirator
that provides greater protection than that required by the
standard; that is, one recommended for a higher concentra-
tion of lead than is present in your workplace. For example,
a powered air purifying respirator (PAPR) is much more
protective than a typical negative pressure respirator, and
may also be more comfortable to wear. A PAPR has a
filter, cartridge or canister to clean the air, and a power
source which continuously blows filtered air into your
breathing zone. Your employer might make a PAPR
available to you to ease the burden of having to wear a
respirator for long periods of time. The standard provides
that you can obtain a PAPR upon request.

Your employer must also start a Respiratory Protection
Program. This program must include written procedures for
the proper selection, use, cleaning, storage, and maintenance
of respirators.

Your employer must assure that your respirator
facepiece fits properly. Proper fit of a respirator facepiece
is critical. Obtaining a proper fit on each employee may
require your employer to make available two or three
different mask types. In order to assure that your respirator
fits properly and that facepiece leakage is minimized, your
employer must give you either a qualitative fit test or a
quantitative fit test (if you use a negative pressure respirator)
in accordance with appendix D. Any respirator which has
a filter, cartridge or canister which cleans the work room air
before you breathe it and which requires the force of your
inhalation to draw air through the filtering element is a
negative pressure respirator. A positive pressure respirator
supplies air to you directly. A quantitative fit test uses a
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sophisticated machine to measure the amount, if any, of test
material that leaks into the facepiece of your respirator.

You must also receive from your employer proper
training in the use of respirators. Your employer is required
to teach you how to wear a respirator, to know why it is
needed, and to understand its limitations.

Your employer must test the effectiveness of your
negative pressure respirator initially and at least every six
months thereafter with a "qualitative fit test." In this test, the
fit of the facepiece is checked by seeing if you can smell a
substance placed outside the respirator. If you can, there is
appreciable leakage where the facepiece meets your face.

The standard provides that if your respirator uses filter
elements, you must be given an opportunity to change the
filter elements whenever an increase in breathing resistance
is detected. You also must be permitted to periodically leave
your work area to wash your face and respirator facepiece
whenever necessary to prevent skin irritation. If you ever
have difficulty in breathing during a fit test or while using
a respirator, your employer must make a medical examina-
tion available to you to determine whether you can safely
wear a respirator. The result of this examination may be to
give you a positive pressure respirator (which reduces
breathing resistance) or to provide alternative means of
protection.

(5) Protective Work Clothing and Equipment—WAC
296-155-17615.

If you are exposed to lead above the PEL as an 8-hour
TWA, without regard to your use of a respirator, or if you
are exposed to lead compounds such as lead arsenate or lead
azide which can cause skin and eye irritation, your employer
must provide you with protective work clothing and equip-
ment appropriate for the hazard. If work clothing is provid-
ed, it must be provided in a clean and dry condition at least
weekly, and daily if your airborne exposure to lead is greater
than 200 pg/m3. Appropriate protective work clothing and
equipment can include coveralls or similar full-body work
clothing, gloves, hats, shoes or disposable shoe coverlets,
and face shields or vented goggles. Your employer is
required to provide all such equipment at no cost to you. In
addition, your employer is responsible for providing repairs
and replacement as necessary, and also is responsible for the
cleaning, laundering or disposal of protective clothing and
equipment.

The standard requires that your employer assure that
you follow good work practices when you are working in
areas where your exposure to lead may exceed the PEL.
With respect to protective clothing and equipment, where
appropriate, the following procedures should be observed
prior to beginning work:

¢ Change into work clothing and shoe covers in the
clean section of the designated changing areas;

+ Use work garments of appropriate protective gear,
including respirators before entering the work area;
and

¢ Store any clothing not worn under protective
clothing in the designated changing area.

Workers should follow these procedures upon leaving
the work area:

¢ HEPA vacuum heavily contaminated protective
work clothing while it is still being worn. At no
time may lead be removed from protective clothing
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by any means which result in uncontrolled dispersal
of lead into the air;

¢+ Remove shoe covers and leave them in the work
area;

¢+ Remove protective clothing and gear in the dirty
area of the designated changing area. Remove
protective coveralls by carefully rolling down the
garment to reduce exposure to dust.

+ Remove respirators last; and

¢+ Wash hands and face.

Workers should follow these procedures upon finishing
work for the day (in addition to procedures described above):

¢+  Where applicable, place disposal coveralls and shoe
covers with the abatement waste;

+ Contaminated clothing which is to be cleaned,
laundered or disposed of must be placed in closed
containers in the change room.

¢ Clean protective gear, including respirators, accord-
ing to standard procedures;

¢+ Wash hands and face again.

If showers are available, take a shower and wash hair.
If shower facilities are not available at the work site, shower
immediately at home and wash hair.

(6) Housekeeping—WAC 296-155-17617.

Your employer must establish a housekeeping program
sufficient to maintain all surfaces as free as practicable of
accumulations of lead dust. Vacuuming is the preferred
method of meeting this requirement, and the use of com-
pressed air to clean floors and other surfaces is generally
prohibited unless removal with compressed air is done in
conjunction with ventilation systems designed to contain
dispersal of the lead dust. Dry or wet sweeping, shoveling,
or brushing may not be used except where vacuuming or
other equally effective methods have been tried and do not
work. Vacuums must be used equipped with a special filter
called a high-efficiency particulate air (HEPA) filter and
emptied in a manner which minimizes the reentry of lead
into the workplace.

(7) Hygiene Facilities and Practices—WAC 296-155-
17619.

The standard requires that hand washing facilities be
provided where occupational exposure to lead occurs. In
addition, change areas, showers (where feasible), and
lunchrooms or eating areas are to be made available to
workers exposed to lead above the PEL. Your employer
must assure that except in these facilities, food and beverage
is not present or consumed, tobacco products are not present
or used, and cosmetics are not applied, where airborne
exposures are above the PEL. Change rooms provided by
your employer must be equipped with separate storage
facilities for your protective clothing and equipment and
street clothes to avoid cross-contamination. After showering,
no required protective clothing or equipment worn during the
shift may be worn home. It is important that contaminated
clothing or equipment be removed in change areas and not
be worn home or you will extend your exposure and expose
your family since lead from your clothing can accumulate in
your house, car, etc.

Lunchrooms or eating areas may not be entered with
protective clothing or equipment unless surface dust has been
removed by vacuuming, downdraft booth, or other cleaning
method. Finally, workers exposed above the PEL must wash
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both their hands and faces prior to eating, drinking, smoking
or applying cosmetics.

All of the facilities and hygiene practices just discussed
are essential to minimize additional sources of lead absorp-
tion from inhalation or ingestion of lead that may accumulate
on you, your clothes, or your possessions. Strict compliance
with these provisions can virtually eliminate several sources
of lead exposure which significantly contribute to excessive
lead absorption.

(8) Medical Surveillance—WAC 296-155-17621.

The medical surveillance program is part of the
standard’s comprehensive approach to the prevention of
lead-related disease. Its purpose is to supplement the main
thrust of the standard which is aimed at minimizing airborne
concentrations of lead and sources of ingestion. Only
medical surveillance can determine if the other provisions of
the standard have affectively protected you as an individual.
Compliance with the standard’s provision will protect most
workers from the adverse effects of lead exposure, but may
not be satisfactory to protect individual workers:

¢  Who have high body burdens of lead acquired over

past years,

¢ Who have additional uncontrolled sources of

non-occupational lead exposure,

¢  Who exhibit unusual variations in lead absorption

rates, or

¢ Who have specific non-work related medical

conditions which could be aggravated by lead
exposure (e.g., renal disease, anemia).

In addition, control systems may fail, or hygiene and
respirator programs may be inadequate. Periodic medical
surveillance of individual workers will help detect those
failures. Medical surveillance will also be important to
protect your reproductive ability—regardless of whether you
are a man or woman.

All medical surveillance required by the standard must
be performed by or under the supervision of a licensed
physician. The employer must provide required medical
surveillance without cost to employees and at a reasonable
time and place. The standard’s medical surveillance pro-
gram has two parts—periodic biological monitoring and
medical examinations. Your employer’s obligation to offer
you medical surveillance is triggered by the results of the air
monitoring program. Full medical surveillance must be
made available to all employees who are or may be exposed
to lead in excess of the action level for more than 30 days
a year and whose blood lead level exceeds 40 pg/dl. Initial
medical surveillance consisting of blood sampling and
analysis for lead and zinc protoporphyrin must be provided
to all employees exposed at any time (1 day) above the
action level.

Biological monitoring under the standard must be
provided at least every 2 months for the first 6 months and
every 6 months thereafter until your blood lead level is
below 40 pg/dl. A zinc protoporphyrin (ZPP) test is a very
useful blood test which measures an adverse metabolic effect
of lead on your body and is therefore an indicator of lead
toxicity.

If your BLL exceeds 40 pg/dl the monitoring frequency
must be increased from every 6 months to at least every 2
months and not reduced until two consecutive BLLs indicate
a blood lead level below 40 pg/dl. Each time your BLL is
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determined to be over 40 pg/dl, your employer must notify
you of this in writing within five working days of their
receipt of the test results. The employer must also inform
you that the standard requires temporary medical removal
with economic protection when your BLL exceeds 50 pg/dl.

- (See Discussion of Medical Removal Protection—WAC 296-

155-17623.) Anytime your BLL exceeds 50 pg/dl your
employer must make available to you within two weeks of
receipt of these test results a second follow-up BLL test to
confirm your BLL. If the two tests both exceed 50 pg/dl,
and you are temporarily removed, then your employer must
make successive BLL tests available to you on a monthly
basis during the period of your removal.

Medical examinations beyond the initial one must be
made available on an annual basis if your blood lead level
exceeds 40 pg/dl at any time during the preceding year and
you are being exposed above the airborne action level of 30
pg/m3 for 30 or more days per year. The initial examination
will provide information to establish a baseline to which
subsequent data can be compared.

An initial medical examination to consist of blood
sampling and analysis for lead and zinc protoporphyrin must
also be made available (prior to assignment) for each
employee being assigned for the first time to an area where
the airborne concentration of lead equals or exceeds the
action level at any time. In addition, a medical examination
or consultation must be made available as soon as possible
if you notify your employer that you are experiencing signs
or symptoms commonly associated with lead poisoning or
that you have difficulty breathing while wearing a respirator
or during a respirator fit test. You must also be provided a
medical examination or consultation if you notify your
employer that you desire medical advice concerning the
effects of current or past exposure to lead on your ability to
procreate a healthy child.

Finally, appropriate follow-up medical examinations or
consultations may also be provided for employees who have
been temporarily removed from exposure under the medical
removal protection provisions of the standard. (See subsec-
tion (9), below.)

The standard specifies the minimum content of
pre-assignment and annual medical examinations. The
content of other types of medical examinations and consulta-
tions is left up to the sound discretion of the examining
physician. Pre-assignment and annual medical examinations
must include:

¢ A detailed work history and medical history;

¢ A thorough physical examination, including an

evaluation of your pulmonary status if you will be
required to use a respirator;

¢ A blood pressure measurement; and

A series of laboratory tests designed to check your
blood chemistry and your kidney function.

In addition, at any time upon your request, a laboratory
evaluation of male fertility will be made (microscopic
examination of a sperm sample), or a pregnancy test will be
given.

The standard does not require that you participate in any
of the medical procedures, tests, etc. which your employer
is required to make available to you. Medical surveillance
can, however, play a very important role in protecting your
health. You are strongly encouraged, therefore, to partici-
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pate in a meaningful fashion. The standard contains a
multiple physician review mechanism which will give you a
chance to have a physician of your choice directly participate
in the medical surveillance program. If you are dissatisfied
with an examination by a physician chosen by your employ-
er, you can select a second physician to conduct an indepen-
dent analysis. The two doctors would attempt to resolve any
differences of opinion, and select a third physician to resolve
any firm dispute. Generally your employer will choose the
physician who conducts medical surveillance under the lead
standard-unless you and your employer can agree on the
choice of a physician or physicians. Some companies and
unions have agreed in advance, for example, to use certain
independent medical laboratories or panels of physicians.
Any of these arrangements are acceptable so long as required
medical surveillance is made available to workers.

The standard requires your employer to provide certain
information to a physician to aid in their examination of you.
This information includes:

¢ The standard and its appendices,

¢ A description of your duties as they relate to

occupational lead exposure,

¢ Your exposure level or anticipated exposure level,

¢ A description of any personal protective equipment

you wear,

¢  Prior blood lead level results, and

¢  Prior written medical opinions concerning you that

the employer has.

After a medical examination or consultation the physi-
cian must prepare a written report which must contain:

¢ The physician’s opinion as to whether you have

any medical condition which places you at in-
creased risk of material impairment to health from
exposure to lead,

+ Any recommended special protective measures to

be provided to you,

¢ Any blood lead level determinations, and

Any recommended limitation on your use of
respirators.

This last element must include a determination of
whether you can wear a powered air purifying respirator
(PAPR) if you are found unable to wear a negative pressure
respirator. _

The medical surveillance program of the lead standard
may at some point in time serve to notify certain workers
that they have acquired a disease or other adverse medical
condition as a result of occupational lead exposure. If this
is true, these workers might have legal rights to compensa-
tion from public agencies, their employers, firms that supply
hazardous products to their employers, or other persons.
Some states have laws, including worker compensation laws,
that disallow a worker who learns of a job-related health
impairment to sue, unless the worker sues within a short
period of time after learning of the impairment. (This period
of time may be a matter of months or years.) An attorney
can be consulted about these possibilities. It should be
stressed that WISHA is in no way trying to either encourage
or discourage claims or lawsuits. However, since results of
the standard’s medical surveillance program can significantly
affect the legal remedies of a worker who has acquired a
job-related disease or impairment, it is proper for WISHA to
make you aware of this.
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The medical surveillance section of the standard also
contains provisions dealing with chelation. Chelation is the
use of certain drugs (administered in pill form or injected
into the body) to reduce the amount of lead absorbed in
body tissues. Experience accumulated by the medical and
scientific communities has largely confirmed the effective-
ness of this type of therapy for the treatment of very severe
lead poisoning. On the other hand, it has also been estab-
lished that there can be a long list of extremely harmful side
effects associated with the use of chelating agents. The
medical community has balanced the advantages and
disadvantages resulting from the use of chelating agents in
various circumstances and has established when the use of
these agents is acceptable. The standard includes these
accepted limitations due to a history of abuse of chelation
therapy by some lead companies. The most widely used
chelating agents are calcium disodium EDTA, (Ca Na2
EDTA), Calcium Disodium Versenate (Versenate), and
d-penicillamine (penicillamine or Cupramine).

The standard prohibits "prophylactic chelation” of any
employee by any person the employer retains, supervises or
controls. "Prophylactic chelation” is the routine use of
chelating or similarly acting drugs to prevent elevated blood
levels in workers who are occupationally exposed to lead, or
the use of these drugs to routinely lower blood lead levels to
predesignated concentrations believed to be "safe". It should
be emphasized that where an employer takes a worker who
has no symptoms of lead poisoning and has chelation carried
out by a physician (either inside or outside of a hospital)
solely to reduce the worker’s blood lead level, that will
generally be considered prophylactic chelation. The use of
a hospital and a physician does not mean that prophylactic
chelation is not being performed. Routine chelation to
prevent increased or reduce current blood lead levels is
unacceptable whatever the setting.

The standard allows the use of "therapeutic” or "diag-
nostic" chelation if administered under the supervision of a
licensed physician in a clinical setting with thorough and
appropriate medical monitoring. Therapeutic chelation
responds to severe lead poisoning where there are marked
symptoms. Diagnostic chelation involved giving a patient a
dose of the drug then collecting all urine excreted for some
period of time as an aid to the diagnosis of lead poisoning.

In cases where the examining physician determines that
chelation is appropriate, you must be notified in writing of
this fact before such treatment. This will inform you of a
potentially harmful treatment, and allow you to obtain a
second opinion.

(9) Medical Removal Protection—WAC 296-155-17623.

Excessive lead absorption subjects you to increased risk
of disease. Medical removal protection (MRP) is a means
of protecting you when, for whatever reasons, other methods,
such as engineering controls, work practices, and respirators,
have failed to provide the protection you need. MRP
involves the temporary removal of a worker from their
regular job to a place of significantly lower exposure without
any loss of earnings, seniority, or other employment rights
or benefits. The purpose of this program is to cease further
lead absorption and allow your body to naturally excrete lead
which has previously been absorbed. Temporary medical
removal can result from an elevated blood lead level, or a
medical opinion. For up to 18 months, or for as long as the

Proposed

PROPOSED




PROPOSED

WSR 93-17-106 -

job the employee was removed from lasts, protection is
provided as a result of either form of removal. The vast
majority of removed workers, however, will return to their
former jobs long before this eighteen month period expires.

You may also be removed from exposure even if your
blood lead level is below 50 pg/dl if a final medical determi-
nation indicates that you temporarily need reduced lead
exposure for medical reasons. If the physician who is
implementing your employers medical program makes a final
written opinion recommending your removal or other special
protective measures, your employer must implement the
physician’s recommendation. If you are removed in this
manner, you may only be returned when the doctor indicates
that it is safe for you to do so.

The standard does not give specific instructions dealing
with what an employer must do with a removed worker.
Your job assignment upon removal is a matter for you, your
employer and your union (if any) to work out consistent with
existing procedures for job assignments. Each removal must
be accomplished in a manner consistent with existing
collective bargaining relationships. Your employer is given
broad discretion to implement temporary removals so long
as no attempt is made to override existing agreements.
Similarly, a removed worker is provided no right to veto an
employer’s choice which satisfies the standard.

In most cases, employers will likely transfer removed
employees to other jobs with sufficiently low lead exposure.
Alternatively, a worker’s hours may be reduced so that the
time weighted average exposure is reduced, or they may be
temporarily laid off if no other alternative is feasible.

In all of these situation, MRP benefits must be provided
during the period of removal—i.e., you continue to receive
the same earnings, seniority, and other rights and benefits
you would have had if you had not been removed. Earnings
includes more than just your base wage; it includes overtime,
shift differentials, incentives, and other compensation you
would have earned if you had not been removed. During the
period of removal you must also be provided with appropri-
ate follow-up medical surveillance. If you were removed
because your blood lead level was too high, you must be
provided with a monthly blood test. If a medical opinion
caused your removal, you must be provided medical tests or
examinations that the doctor believes to be appropriate. If
you do not participate in this follow up medical surveillance,
you may lose your eligibility for MRP benefits.

When you are medically eligible to return to your
former job, your employer must return you to your "former
job status." This means that you are entitled to the position,
wages, benefits, etc., you would have had if you had not
been removed. If you would still be in your old job if no
removal had occurred that is where you go back. If not, you
are returned consistent with whatever job assignment
discretion your employer would have had if no removal had
occurred. MRP only seeks to maintain your rights, not
expand them or diminish them.

If you are removed under MRP and you are also eligible
for worker compensation or other compensation for lost
wages, your employer’s MRP benefits obligation is reduced
by the amount that you actually receive from these other
sources. This is also true if you obtain other employment
during the time you are laid off with MRP benefits.
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The standard also covers situations where an employer
voluntarily removes a worker from exposure to lead due to
the effects of lead on the employee’s medical condition,
even though the standard does not require removal. In these
situations MRP benefits must still be provided as though the
standard required removal. Finally, it is important to note
that in all cases where removal is required, respirators cannot
be used as a substitute. Respirators may be used before
removal becomes necessary, but not as an alternative to a
transfer to a low exposure job, or to a lay-off with MRP
benefits. :

(10) Employee Information and Training—WAC 296-
155-17625.

Your employer is required to provide an information
and training program for all employees exposed to lead
above the action level or who may suffer skin or eye
irritation from lead compounds such as lead arsenate or lead
azide. The program must train these employees regarding
the specific hazards associated with their work environment,
protective measures which can be taken, including the
contents of any compliance plan in effect, the danger of lead
to their bodies (including their reproductive systems), and
their rights under the standard. All employees must be
trained prior to initial assignment to areas where there is a
possibility of exposure over the action level.

This training program must also be provided at least
annually thereafter unless further exposure above the action
level will not occur.

(11) Signs—WAC 296-155-17627.

The standard requires that the following warning sign be
posted in work areas where the exposure to lead exceeds the
PEL:

WARNING
LEAD WORK AREA
POISON
NO SMOKING OR EATING

These signs are to be posted and maintained in a
manner which assures that the legend is readily visible.

(12) Recordkeeping—WAC 296-155-17629.

Your employer is required to keep all records of
exposure monitoring for airborne lead. These records must
include the name and job classification of employees
measured, details of the sampling and analytical techniques,
the results of this sampling, and the type of respiratory
protection being worn by the person sampled. Such records
are to be retained for at least 30 years. Your employer is
also required to keep all records of biological monitoring and
medical examination results. These records must include the
names of the employees, the physician’s written opinion, and
a copy of the results of the examination. Medical records
must be preserved and maintained for the duration of
employment plus 30 years. However, if the employee’s
duration of employment is less than one year, the employer
need not retain that employee’s medical records beyond the
period of employment if they are provided to the employee
upon termination of employment.

Recordkeeping is also required if you are temporarily
removed from your job under the medical removal protection
program. This record must include your name and social
security number, the date of your removal and return, how
the removal was or is being accomplished, and whether or
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not the reason for the removal was an elevated blood lead
level. Your employer is required to keep each medical
removal record only for as long as the duration of an
employee’s employment.

The standard requires that if you request to see or copy
environmental monitoring, blood lead level monitoring, or
medical removal records, they must be made available to
you or to a representative that you authorize. Your union
also has access to these records. Medical records other than
BLL’s must also be provided upon request to you, to your
physician or to any other person whom you may specifically
designate. Your union does not have access to your personal
medical records unless you authorize their access.

(13) Observation of Monitoring—WAC 296-155-17631.

When air monitoring for lead is performed at your
workplace as required by this standard, your employer must
allow you or someone you designate to act as an observer of
the monitoring. Observers are entitled to an explanation of
the measurement procedure, and to record the results
obtained. Since results will not normally be available at the
time of the monitoring, observers are entitled to record or
receive the results of the monitoring when returned by the
laboratory. Your employer is required to provide the
observer with any personal protective devices required to be
worn by employees working in the area that is being
monitored. The employer must require the observer to wear
all such equipment and to comply with all other applicable
safety and health procedures.

(14) Startup Date—WAC 296-155-17635.

Employer obligations under the standard begin as of that
date with full implementation of engineering controls as soon
as possible but no later than within 4 months, and all other
provisions completed as soon as possible, but no later than
within 2 months from the effective date.

(15) For Additional Information.

(a) A copy of the standard for lead in construction can
be obtained free of charge by calling or writing to the
department of labor and industries, Post Office Box 44620,
Mail Stop 44620, Olympia, Washington 98504-4620:
Telephone (206) 956-5527.

(b) Additional information about the standard, its
enforcement, and your employer’s compliance can be
obtained from the nearest office listed in your telephone
directory under the state of Washington, department of labor
and industries.

NEW SECTION

WAC 296-155-17654 Appendix C to WAC 296-155-
176—Maedical surveillance guidelines. (1) Introduction.

The primary purpose of the Washington Industrial
Safety and Health Act of 1973 is to assure, so far as
possible, safe and healthful working conditions for every
working man and woman. The occupational health standard
for lead in construction is designed to protect workers
exposed to inorganic lead including metallic lead, all
inorganic lead compounds and organic lead soaps.

Under this standard occupational exposure to inorganic
lead is to be limited to 50 pg/m3 (micrograms per cubic
meter) based on an 8 hour time-weighted average (TWA).
This permissible exposure limit (PEL) must be achieved
through a combination of engineering, work practice and
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administrative controls to the extent feasible. Where these
controls are in place but are found not to reduce employee
exposures to or below the PEL, they must be used nonethe-
less, and supplemented with respirators to meet the 50 pg/m?3
exposure limit.

The standard also provides for a program of biological
monitoring for employees exposed to lead above the action
level at any time, and additional medical surveillance for all
employees exposed to levels of inorganic lead above 30
pg/m3 (TWA) for more than 30 days per year and whose
BLL exceeds 40 pg/dl.

The purpose of this document is to outline the medical
surveillance provisions of the standard for inorganic lead in
construction, and to provide further information to the
physician regarding the examination and evaluation of
workers exposed to inorganic lead.

Subsection (2) provides a detailed description of the
monitoring procedure including the required frequency of
blood testing for exposed workers, provisions for medical
removal protection (MRP), the recommended right of the
employee to a second medical opinion, and notification and
recordkeeping requirements of the employer. A discussion
of the requirements for respirator use and respirator monitor-
ing and WISHA's position on prophylactic chelation therapy
are also included in this subsection.

Subsection (3) discusses the toxic effects and clinical
manifestations of lead poisoning and effects of lead intoxica-
tion on enzymatic pathways in heme synthesis. The adverse
effects on both male and female reproductive capacity and
on the fetus are also discussed.

Subsection (4) outlines the recommended medical
evaluation of the worker exposed to inorganic lead, including
details of the medical history, physical examination, and
recommended laboratory tests, which are based on the toxic
effects of lead as discussed in subsection (3).

Subsection (5) provides detailed information concerning
the laboratory tests available for the monitoring of exposed
workers. Included also is a discussion of the relative value
of each test and the limitations and precautions which are
necessary in the interpretation of the laboratory results.

(2) Medical Surveillance and Monitoring Requirements
for Workers Exposed to Inorganic Lead.

Under the standard for inorganic lead in the construction
industry, initial medical surveillance consisting of biological
monitoring to include blood lead and ZPP level determina-
tion shall be provided to employees exposed to lead at or
above the action level on any one day. In addition, a
program of biological monitoring is to be made available to
all employees exposed above the action level at any time and
additional medical surveillance is to be made available to all
employees exposed to lead above 30 pg/m? TWA for more
than 30 days each year and whose BLL exceeds 40 ug/dl.
This program consists of periodic blood sampling and
medical evaluation to be performed on a schedule which is
defined by previous laboratory results, worker complaints or
concerns, and the clinical assessment of the examining
physician.

Under this program, the blood lead level (BLL) of all
employees who are exposed to lead above 30 ug/m3 for more
than 30 days per year or whose blood lead is above 40 ug/dl
but exposed for no more than 30 days per year is to be
determined at least every two months for the first six months
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of exposure and every six months thereafter. The frequency
is increased to every two months for employees whose last
blood lead level was 40 pg/dl or above. For employees who
are removed from exposure to lead due to an elevated blood
lead, a new blood lead level must be measured monthly. A
zinc protoporphyrin (ZPP) measurement is strongly recom-
mended on each occasion that a blood lead level measure-
ment is made. An annual medical examination and consulta-
tion performed under the guidelines discussed in subsection
(4) is to be made available to each employee exposed above
30 pg/m3 for more than 30 days per year for whom a blood
test conducted at any time during the preceding 12 months
indicated a blood lead level at or above 40 pg/dl. Also, an
examination is to be given to all employees prior to their
assignment to an area in which airborne lead concentrations
reach or exceed the 30 pg/m? for more than 30 days per
year. In addition, a medical examination must be provided
as soon as possible after notification by an employee that the
employee has developed signs or symptoms commonly
associated with lead intoxication, that the employee desires
medical advice regarding lead exposure and the ability to
procreate a healthy child, or that the employee has demon-
strated difficulty in breathing during a respirator fitting test
or during respirator use. An examination is also to be made
available to each employee removed from exposure to lead
due to a risk of sustaining material impairment to health, or
otherwise limited or specially protected pursuant to medical
recommendations.

Results of biological monitoring or the recommendations
of an examining physician may necessitate removal of an
employee from further lead exposure pursuant to the
standard’s medical removal protection (MRP) program. The
object of the MRP program is to provide temporary medical
removal to workers either with substantially elevated blood
lead levels or otherwise at risk of sustaining material health
impairment from continued substantial exposure to lead.

Under the standard’s ultimate worker removal criteria,
a worker is to be removed from any work having an eight
hour TWA exposure to lead of 30 ug/m* when their blood
lead level reaches 50 pg/dl and is confirmed by a second
follow-up blood lead level performed within two weeks after
the employer receives the results of the first blood sampling
test. Return of the employee to their job status depends on
a worker’s blood lead level declining to 40 pg/dl.

As part of the standard, the employer is required to
notify in writing each employee whose blood lead level
exceeds 40 pg/dl. In addition each such employee is to be
informed that the standard requires medical removal with
MRP benefits, discussed below, when an employee’s blood
lead level exceeds the above defined limit.

In addition to the above blood lead level criterion,
temporary worker removal may also take place as a result of
medical determinations and recommendations. Written
medical opinions must be prepared after each examination
pursuant to the standard. If the examining physician
includes a medical finding, determination or opinion that the
employee has a medical condition which places the employ-
ee at increased risk of material health impairment from
exposure to lead, then the employee must be removed from
exposure to lead at or above 30 pg/m3. Alternatively, if the
examining physician recommends special protective mea-
sures for an employee (e.g., use of a powered air purifying
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respirator) or recommends limitations on an employee’s
exposure to lead, then the employer must implement these
recommendations.

Recommendations may be more stringent than the
specific provisions of the standard. The examining physi-
cian, therefore, is given broad flexibility to tailor special
protective procedures to the needs of individual employees.
This flexibility extends to the evaluation and management of
pregnant workers and male and female workers who are
planning to raise children. Based on the history, physical
examination, and laboratory studies, the physician might
recommend special protective measures or medical removal
for an employee who is pregnant or who is planning to
conceive a child when, in the physician’s judgment, contin-
ued exposure to lead at the current job would pose a
significant risk. The return of the employee to their former
job status, or the removal of special protections or limita-
tions, depends upon the examining physician determining
that the employee is no longer at increased risk of material
impairment or that special measures are no longer needed.

During the period of any form of special protection or
removal, the employer must maintain the worker’s earnings,
seniority, and other employment rights and benefits (as
though the worker had not been removed) for a period of up
to 18 months or for as long as the job the employee was
removed from lasts if less than 18 months. This economic
protection will maximize meaningful worker participation in
the medical surveillance program, and is appropriate as part
of the employer’s overall obligation to provide a safe and
healthful workplace. The provisions of MRP benefits during
the employee’s removal period may, however, be condi-
tioned upon participation in medical surveillance.

The lead standard provides for a multiple physician
review in cases where the employee wishes a second opinion
concerning potential lead poisoning or toxicity. If an
employee wishes a second opinion, they can make an
appointment with a physician of their choice. This second
physician will review the findings, recommendations or
determinations of the first physician and conduct any
examinations, consultations or tests deemed necessary in an
attempt to make a final medical determination. If the first
and second physicians do not agree in their assessment they
must try to resolve their differences. If they cannot reach an
agreement then they must designate a third physician to
resolve the dispute.

The employer must provide examining and consulting
physicians with the following specific information: A copy
of the lead regulations and all appendices, a description of
the employee’s duties as related to exposure, the exposure
level or anticipated level to lead and any other toxic sub-
stances (if applicable), a description of personal protective
equipment used, blood lead levels, and all prior written
medical opinions regarding the employee in the employer’s
possession or control. The employer must also obtain from
the physician and provide the employee with a written
medical opinion containing blood lead levels, the
physicians’s opinion as to whether the employee is at risk of
material impairment to health, any recommended protective
measures for the employee if further exposure is permitted,
as well as any recommended limitations upon an employee’s
use of respirators.



Washington State Register, Issue 93-17

Employers must instruct each physician not to reveal to
the employer in writing or in any other way their findings,
laboratory results, or diagnoses which are felt to be unrelated
to occupational lead exposure. They must also instruct each
physician to advise the employee of any occupationally or
non-occupationally related medical condition requiring
further treatment or evaluation.

The standard provides for the use of respirators where
engineering and other primary controls are not effective.
However, the use of respirator protection shall not be used
in lieu of temporary medical removal due to elevated blood
lead levels or findings that an employee is at risk of material
health impairment. This is based on the numerous inadequa-
cies of respirators including skin rash where the facepiece
makes contact with the skin, unacceptable stress to breathing
in some workers with underlying cardiopulmonary impair-
ment, difficulty in providing adequate fit, the tendency for
respirators to create additional hazards by interfering with
vision, hearing, and mobility, and the difficulties of assuring
the maximum effectiveness of a complicated work practice
program involving respirators. Respirators do, however,
serve a useful function where engineering and work practice
controls are inadequate by providing supplementary, interim,
or short-term protection, provided they are properly selected
for the environment in which the employee will be working,
properly fitted to the employee, maintained and cleaned
periodically, and worn by the employee when required.

In its standard on occupational exposure to inorganic
lead in the construction industry, WISHA has prohibited
prophylactic chelation. Diagnostic and therapeutic chelation
are permitted only under the supervision of a licensed
physician with appropriate medical monitoring in an accept-
able clinical setting. The decision to initiate chelation
therapy must be made on an individual basis and take into
account the severity of symptoms felt to be a result of lead
toxicity along with blood lead levels, ZPP levels, and other
laboratory tests as appropriate. EDTA and penicillamine
which are the primary chelating agents used in the therapy
of occupational lead poisoning have significant potential side
effects and their use must be justified on the basis of
expected benefits to the worker. Unless frank and severe
symptoms are present, therapeutic chelation is not recom-
mended, given the opportunity to remove a worker from
exposure and allow the body to naturally excrete accumulat-
ed lead. As a diagnostic aid, the chelation mobilization test
using CA-EDTA has limited applicability. According to
some investigators, the test can differentiate between
lead-induced and other nephropathies. The test may also
provide an estimation of the mobile fraction of the total body
lead burden.

Employers are required to assure that accurate records
are maintained on exposure assessment, including environ-
mental monitoring, medical surveillance, and medical
removal for each employee. Exposure assessment records
must be kept for at least 30 years. Medical surveillance
records must be kept for the duration of employment plus 30
years except in cases where the employment was less than
one year, If duration of employment is less than one year,
the employer need not retain this record beyond the term of
employment if the record is provided to the employee upon
termination of employment. Medical removal records also
must be maintained for the duration of employment. All
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records required under the standard must be made available
upon request to the director. Employers must also make
environmental and biological monitoring and medical
removal records available to affected employees and to
former employees or their authorized employee representa-
tives. Employees or their specifically designated representa-
tives have access to their entire medical surveillance records.

In addition, the standard requires that the employer
inform all workers exposed to lead at or above 30 pg/m3 of
the provisions of the standard and all its appendices, the
purpose and description of medical surveillance and provi-
sions for medical removal protection if temporary removal
is required. An understanding of the potential health effects
of lead exposure by all exposed employees along with full
understanding of their rights under the lead standard is
essential for an effective monitoring program.

(3) Adverse Health Effects of Inorganic Lead.

Although the toxicity of lead has been known for 2,000
years, the knowledge of the complex relationship between
lead exposure and human response is still being refined.
Significant research into the toxic properties of lead contin-
ues throughout the world, and it should be anticipated that
our understanding of thresholds of effects and margins of
safety will be improved in future years. The provisions of
the lead standard are founded on two prime medical judg-
ments: First, the prevention of adverse health effects from
exposure to lead throughout a working lifetime requires that
worker blood lead levels be maintained at or below 40 pg/dl
and second, the blood lead levels of workers, male or
female, who intend to parent in the near future should be
maintained below 30 pg/dl to minimize adverse reproductive
health effects to the parents and developing fetus. The
adverse effects of lead on reproduction are being actively
researched and WISHA encourages the physician to remain
abreast of recent developments in the area to best advise
pregnant workers or workers planning to conceive children.

The spectrum of health effects caused by lead exposure
can be subdivided into five developmental stages: Normal,
physiological changes of uncertain significance, pathophysio-
logical changes, overt symptoms (morbidity), and mortality.
Within this process there are no sharp distinctions, but rather
a continuum of effects. Boundaries between categories
overlap due to the wide variation of individual responses and
exposures in the working population. WISHA'’s develop-
ment of the lead standard focused on pathophysiological
changes as-well as later stages of disease.

(a) Heme Synthesis Inhibition. The earliest demonstrat-
ed effect of lead involves its ability to inhibit at least two
enzymes of the heme synthesis pathway at very low blood
levels. Inhibition of delta aminolevulinic acid dehydrase
(ALA-D) which catalyzes the conversion of
delta-aminolevulinic acid (ALA) to protoporphyrin is
observed at a blood lead level below 20 pg/dl. At a blood
lead level of 40 pg/dl, more than 20% of the population
would have 70% inhibition of ALA-D. There is an exponen-
tial increase in ALA excretion at blood lead levels greater
than 40 pg/dl. '

Another enzyme, ferrochelatase, is also inhibited at low
blood lead levels. Inhibition of ferrochelatase leads to
increased free erythrocyte protoporphyrin (FEP) in the blood
which can then bind to zinc to yield zinc protoporphyrin. At
a blood lead level of 50 pg/dl or greater, nearly 100% of the
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population will have an increase in FEP. There is also an
exponential relationship between blood lead levels greater
than 40 pg/dl and the associated ZPP level, which has led to
the development of the ZPP screening test for lead exposure.

While the significance of these effects is subject to
debate, it is WISHA’s position that these enzyme disturbanc-
es are early stages of a disease process which may eventual-
ly result in the clinical symptoms of lead poisoning.
Whether or not the effects do progress to the later stages of
clinical disease, disruption of these enzyme processes over
a working lifetime is considered to be a material impairment
of health.

One of the eventual results of lead-induced inhibition of
enzymes in the heme synthesis pathway is anemia which can
be asymptomatic if mild but associated with a wide array of
symptoms including dizziness, fatigue, and tachycardia when
more severe. Studies have indicated that lead levels as low
as 50 pg/dl can be associated with a definite decreased
hemoglobin, although most cases of lead-induced anemia, as
well as shortened red-cell survival times, occur at lead levels
exceeding 80 pg/dl. Inhibited hemoglobin synthesis is more
common in chronic cases whereas shortened erythrocyte life
span is more common in acute cases.

In lead-induced anemias, there is usually a reticulocyto-
sis along with the presence of basophilic stippling, and
ringed sideroblasts, although none of the above are patho-
gnomonic for lead-induced anemia.

(b) Neurological Effects. Inorganic lead has been found
to have toxic effects on both the central and peripheral
nervous systems. The earliest stages of lead-induced central
nervous system effects first manifest themselves in the form
of behavioral disturbances and central nervous system
symptoms including irritability, restlessness, insomnia and
other sleep disturbances, fatigue, vertigo, headache, poor
memory, tremor, depression, and apathy. With more severe
exposure, symptoms can progress to drowsiness, stupor,
hallucinations, delirium, convulsions and coma.

The most severe and acute form of lead poisoning
which usually follows ingestion or inhalation of large
amounts of lead is acute encephalopathy which may arise
precipitously with the onset of intractable seizures, coma,
cardiorespiratory arrest, and death within 48 hours.

While there is disagreement about what exposure levels
are needed to produce the earliest symptoms, most experts
agree that symptoms definitely can occur at blood lead levels
of 60 pg/dl whole blood and therefore recommend a 40 pg/dl
maximum. The central nervous system effects frequently are
not reversible following discontinued exposure or chelation
therapy and when improvement does occur, it is almost
always only partial.

The peripheral neuropathy resulting from lead exposure
characteristically involves only motor function with minimal
sensory damage and has a marked predilection for the
extensor muscles of the most active extremity. The periph-
eral neuropathy can occur with varying degrees of severity.
The earliest and mildest form which can be detected in
workers with blood lead levels as low as 50 pg/dl is mani-
fested by slowing of motor nerve conduction velocity often
without clinical symptoms. With progression of the neuropa-
thy there is development of painless extensor muscle
weakness usually involving the extensor muscles of the
fingers and hand in the most active upper extremity, fol-
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lowed in severe cases by wrist drop or, much less common-
ly, foot drop.

In addition to slowing of nerve conduction,
electromyographical studies in patients with blood lead levels
greater than 50 pg/dl have demonstrated a decrease in the
number of acting motor unit potentials, an increase in the
duration of motor unit potentials, and spontaneous pathologi-
cal activity including fibrillations and fasciculations.
Whether these effects occur at levels of 40 ug/dl is undeter-
mined.

While the peripheral neuropathies can occasionally be
reversed with therapy, again such recovery is not assured
particularly in the more severe neuropathies and often
improvement is only partial. The lack of reversibility is felt
to be due in part to segmental demyelination.

(c) Gastrointestinal. Lead may also affect the gastroin-
testinal system producing abdominal colic or diffuse abdomi-
nal pain, constipation, obstipation, diarrhea, anorexia, nausea
and vomiting. Lead colic rarely develops at blood lead
levels below 80 pg/dl.

(d) Renal. Renal toxicity represents one of the most
serious health effects of lead poisoning. In the early stages
of disease nuclear inclusion bodies can frequently be
identified in proximal renal tubular cells. Renal function
remains normal and the changes in this stage are probably
reversible. With more advanced disease there is progressive
interstitial fibrosis and impaired renal function. Eventually
extensive interstitial fibrosis ensues with sclerotic glomeruli
and dilated and atrophied proximal tubules; all represent end
stage kidney disease. Azotemia can be progressive, eventu-
ally resulting in frank uremia necessitating dialysis. There
is occasionally associated hypertension and hyperuricemia
with or without gout.

Early kidney disease is difficult to detect. The urinaly-
sis is normal in early lead nephropathy and the blood urea
nitrogen and serum creatinine increase only when two-thirds
of kidney function is lost. Measurement of creatinine
clearance can often detect earlier disease as can other
methods of measurement of glomerular filtration rate. An
abnormal Ca-EDTA mobilization test has been used to
differentiate between lead-induced and other nephropathies,
but this procedure is not widely accepted. A form of
Fanconi syndrome with aminoaciduria, glycosuria, and
hyperphosphaturia indicating severe injury to the proximal
renal tubules is occasionally seen in children.

(e) Reproductive effects. Exposure to lead can have
serious effects on reproductive function in both males and
females. In male workers exposed to lead there can be a
decrease in sexual drive, impotence, decreased ability to
produce healthy sperm, and sterility. Malformed sperm
(teratospermia), decreased number of sperm (hypospermia),
and sperm with decreased motility (asthenospermia) can all
occur. Teratospermia has been noted at mean blood lead
levels of 53 pg/dl and hypospermia and asthenospermia at 41
pg/dl. Furthermore, there appears to be a dose-response
relationship for teratospermia in lead exposed workers.

Women exposed to lead may experience menstrual
disturbances including dysmenorrhea, menorrhagia and
amenorrhea. Following exposure to lead, women have a
higher frequency of sterility, premature births, spontaneous
miscarriages, and stillbirths.
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Germ cells can be affected by lead and cause genetic
damage in the egg or sperm cells before conception and
result in failure to implant, miscarriage, stillbirth, or birth
defects.

Infants of mothers with lead poisoning have a higher
mortality during the first year and suffer from lowered birth
weights, slower growth, and nervous system disorders.

Lead can pass through the placental barrier and lead
levels in the mother’s blood are comparable to concentra-
tions of lead in the umbilical cord at birth. Transplacental
passage becomes detectable at 12-14 weeks of gestation and
increases until birth.

There is little direct data on damage to the fetus from
exposure to lead but it is generally assumed that the fetus
and newborn would be at least as susceptible to neurological
damage as young children. Blood lead levels of 50-60 pg/dl
in children can cause significant neurobehavioral impair-
ments and there is evidence of hyperactivity at blood levels
as low as 25 pg/dl. Given the overall body of literature
concerning the adverse health effects of lead in children,
WISHA feels that the blood lead level in children should be
maintained below 30 pg/dl with a population mean of 15
pg/dl. Blood lead levels in the fetus and newborn likewise
should not exceed 30 pg/dl.

Because of lead’s ability to pass through the placental
barrier and also because of the demonstrated adverse effects
of lead on reproductive function in both the male and female
as well as the risk of genetic damage of lead on both the
ovum and sperm, WISHA recommends a 30 pg/dl maximum
permissible blood lead level in both males and females who
wish to bear children.

(f) Other toxic effects. Debate and research continue on
the effects of lead on the human body. Hypertension has
frequently been noted in occupationally exposed individuals
although it is difficult to assess whether this is due to lead’s
adverse effects on the kidney or if some other mechanism is
involved. Vascular and electrocardiographic changes have
been detected but have not been well characterized. Lead is
thought to impair thyroid function and interfere with the
pituitary-adrenal axis, but again these effects have not been
well defined. :

(4) Medical Evaluation.

The most important principle in evaluating a worker for
any occupational disease including lead poisoning is a high
index of suspicion on the part of the examining physician.
As discussed in section (3), lead can affect numerous organ
systems and produce a wide array of signs and symptoms,
most of which are non-specific and subtle in nature at least
in the early stages of disease. Unless serious concern for
lead toxicity is present, many of the early clues to diagnosis
may easily be overlooked.

The crucial initial step in the medical evaluation is
recognizing that a worker’s employment can result in
exposure to lead. The worker will frequently be able to
define exposures to lead and lead containing materials but
often will not volunteer this information unless specifically
asked. In other situations the worker may not know of any
exposures to lead but the suspicion might be raised on the
part of the physician because of the industry or occupation
of the worker. Potential occupational exposure to lead and
its compounds occur in many occupations in the construction
industry, including demolition and salvaging operations,
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removal or encapsulation of materials containing lead,
construction, alteration, repair or renovation of structures
containing lead, transportation, disposal, storage or contain-
ment of lead or lead-containing materials on construction
sites, and maintenance operations associated with construc-
tion activities.

Once the possibility for lead exposure is raised, the
focus can then be directed toward eliciting information from
the medical history, physical exam, and finally from labora-
tory data to evaluate the worker for potential lead toxicity.

A complete and detailed work history is important in the
initial evaluation. A listing of all previous employment with
information on job description, exposure to fumes or dust,

known exposures to lead or other toxic substances, a

description of any personal protective equipment used, and
previous medical surveillance should all be included in the
worker’s record. Where exposure to lead is suspected,
information conceming on-the-job personal hygiene, smoking
or eating habits in work areas, laundry procedures, and use
of any protective clothing or respiratory protection equip-
ment should be noted. A complete work history is essential
in the medical evaluation of a worker with suspected lead
toxicity, especially when long term effects such as neurotox-
icity and nephrotoxicity are considered.

The medical history is also of fundamental importance
and should include a listing of all past and current medical
conditions, current medications including proprietary drug
intake, previous surgeries and hospitalizations, allergies,
smoking history, alcohol consumption, and also
non-occupational lead exposures such as hobbies (hunting,
riflery). Also known childhood exposures should be elicited.
Any previous history of hematological, neurological, gastro-
intestinal, renal, psychological, gynecological, genetic, or
reproductive problems should be specifically noted.

A careful and complete review of systems must be
performed to assess both recognized complaints and subtle
or slowly acquired symptoms which the worker might not
appreciate as being significant. The review of symptoms
should include the following:

+ General—weight loss, fatigue, decreased appetite.

+ Head, Eyes, Ears, Nose, Throat (HEENT )—headaches,
visual disturbances or decreased visual acuity, hearing
deficits or tinnitus, pigmentation of the oral mucosa, or
metallic taste in mouth.

+ Cardio-pulmonary—shortness of breath, cough, chest
pains, palpitations, or orthopnea.

+ Gastrointestinal—nausea, vomiting, heartburn, abdomi-
nal pain, constipation or diarrhea.

+ Neurologic—irritability, insomnia, weakness (fatigue),
dizziness, loss of memory, confusion, hallucinations, incoor-
dination, ataxia, decreased strength in hands or feet, distur-
bances in gait, difficulty in climbing stairs, or seizures.

+ Hematologic—pallor, easy fatigability, abnormal blood
loss, melena.

+ Reproductive (male and female and spouse where
relevant)—history of infertility, impotence, loss of libido,
abnormal menstrual periods, history of miscarriages, still-
births, or children with birth defects.

+ Musculo-skeletal—muscle and joint pains.

The physical examination should emphasize the neuro-
logical, gastrointestinal, and cardiovascular systems. The
worker’s weight and blood pressure should be recorded and
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the oral mucosa checked for pigmentation characteristic of
a possible Burtonian or lead line on the gingiva. It should
be noted, however, that the lead line may not be present
even in severe lead poisoning if good oral hygiene is
practiced.

The presence of pallor on skin examination may indicate
an anemia which, if severe, might also be associated with a
tachycardia. If an anemia is suspected, an active search for
blood loss should be undertaken including potential blood
loss through the gastrointestinal tract.

A complete neurological examination should include an
adequate mental status evaluation including a search for
behavioral and psychological disturbances, memory testing,
evaluation for irritability, insomnia, hallucinations, and
mental clouding. Gait and coordination should be examined
along with close observation for tremor. A detailed evalua-
tion of peripheral nerve function including careful sensory
and motor function testing is warranted. Strength testing
particularly of extensor muscle groups of all extremities is of
fundamental importance.

Cranial nerve evaluation should also be included in the
routine examination.

The abdominal examination should include auscultation
for bowel sounds and abdominal bruits and palpation for
organomegaly, masses, and diffuse abdominal tenderness.

Cardiovascular examination should evaluate possible
early signs of congestive heart failure. Pulmonary status
should be addressed particularly if respirator protection is
contemplated.

As part of the medical evaluation, the lead standard
requires the following laboratory studies:

+ Blood lead level.

+ Hemoglobin and hematocrit determinations, red cell
indices, and examination of the peripheral blood smear to
evaluate red blood cell morphology.

+ Blood urea nitrogen.

+ Serum creatinine.

+ Routine urinalysis with microscopic examination.

+ A zinc protoporphyrin level.

In addition to the above, the physician is authorized to
order any further laboratory or other tests which they deem
necessary in accordance with sound medical practice. The
evaluation must also include pregnancy testing or laboratory
evaluation of male fertility if requested by the employee.
Additional tests which are probably not warranted on a
routine basis but may be appropriate when blood lead and

" ZPP levels are equivocal include delta aminolevulinic acid

and coproporphyrin concentrations in the urine, and dark-
field illumination for detection of basophilic stippling in red
blood cells.

If an anemia is detected further studies including a
careful examination of the peripheral smear, reticulocyte
count, stool for occult blood, serum iron, total iron binding
capacity, bilirubin, and, if appropriate, vitamin B12 and
folate may be of value in attempting to identify the cause of
the anemia.

If a peripheral neuropathy is suspected, nerve conduc-
tion studies are warranted both for diagnosis and as a basis
to monitor any therapy.

If renal disease is questioned, a 24 hour urine collection
for creatinine clearance, protein, and electrolytes may be
indicated. Elevated uric acid levels may result from
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lead-induced renal disease and a serum uric acid level might
be performed.

An electrocardiogram and chest x-ray may be obtained
as deemed appropriate.

Sophisticated and highly specialized testing should not
be done routinely and where indicated should be under the
direction of a specialist.

(5) Laboratory Evaluation.

The blood lead level at present remains the single most
important test to monitor lead exposure and is the test used
in the medical surveillance program under the lead standard
to guide employee medical removal. The ZPP has several
advantages over the blood lead level. Because of its
relatively recent development and the lack of extensive data
concerning its interpretation, the ZPP currently remains an
ancillary test.

This section will discuss the blood lead level and ZPP
in detail and will outline their relative advantages and
disadvantages. Other blood tests currently available to
evaluate lead exposure will also be reviewed.

The blood lead level is a good index of current or recent
lead absorption when there is no anemia present and when
the worker has not taken any chelating agents. However,
blood lead levels along with urinary lead levels do not
necessarily indicate the total body burden of lead and are not
adequate measures of past exposure. One reason for this is
that lead has a high affinity for bone and up to 90% of the
body’s total lead is deposited there. A very important
component of the total lead body burden is lead in soft tissue
(liver, kidney, and brain). This fraction of the lead body
burden, the biologically active lead, is not entirely reflected
by blood lead levels since it is a function of the dynamics of
lead absorption, distribution, deposition in bone and excre-
tion. Following discontinuation of exposure to lead, the
excess body burden is only slowly mobilized from bone and
other relatively stable body stores and excreted. Consequent-
ly, a high blood lead level may only represent recent heavy
exposure to lead without a significant total body excess and
likewise a low blood lead level does not exclude an elevated
total body burden of lead.

Also due to its correlation with recent exposures, the
blood lead level may vary considerably over short time
intervals.

To minimize laboratory error and erroneous results due
to contamination, blood specimens must be carefully collect-
ed after thorough cleaning of the skin with appropriate
methods using lead-free blood containers and analyzed by a
reliable laboratory. Under the standard, samples must be
analyzed in laboratories which are approved by OSHA.
Analysis is to be made using atomic absorption spectropho-
tometry, anodic stripping voltammetry or any method which
meets the accuracy requirements set forth by the standard.

The determination of lead in urine is generally consid-
ered a less reliable monitoring technique than analysis of
whole blood primarily due to individual variability in urinary
excretion capacity as well as the technical difficulty of
obtaining accurate 24 hour urine collections. In addition,
workers with renal insufficiency, whether due to lead or
some other cause, may have decreased lead clearance and
consequently urine lead levels may underestimate the true
lead burden. Therefore, urine lead levels should not be used
as a routine test.
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The zinc protoporphyrin test, unlike the blood lead
determination, measures an adverse metabolic effect of lead
and as such is a better indicator of lead toxicity than the
level of blood lead itself. The level of ZPP reflects lead
absorption over the preceding 3 to 4 months, and therefore
is a better indicator of lead body burden. The ZPP requires
more time than the blood lead to read significantly elevated
levels; the return to normal after discontinuing lead exposure
is also slower. Furthermore, the ZPP test is simpler, faster,
and less expensive to perform and no contamination is
possible. Many investigators believe it is the most reliable
means of monitoring chronic lead absorption.

Zinc protoporphyrin results from the inhibition of the
enzyme ferrochelatase which catalyzes the insertion of an
iron molecule into the protoporphyrin molecule, which then
becomes heme. If iron is not inserted into the molecule then
zinc, having a greater affinity for protoporphyrin, takes the
place of the iron, forming ZPP.

An elevation in the level of circulating ZPP may occur
at blood lead levels as low as 20-30 pg/dl in some workers.
Once the blood lead level has reached 40 pg/dl there is more
marked rise in the ZPP value from its normal range of less
than 100 pg/dl 100 ml. Increases in blood lead levels
beyond 40 ng/100 g are associated with exponential increas-
es in ZPP.

Whereas blood lead levels fluctuate over short time
spans, ZPP levels remain relatively stable. ZPP is measured
directly in red blood cells and is present for the cell’s entire
120 day life-span. Therefore, the ZPP level in blood reflects
the average ZPP production over the previous 3-4 months
and consequently the average lead exposure during that time
interval.

It is recommended that a hematocrit be determined
whenever a confirmed ZPP of 50 pug/100 ml whole blood is
obtained to rule out a significant underlying anemia. If the
ZPP is in excess of 100 pg/100 ml and not associated with
abnormal elevations in blood lead levels, the laboratory
should be checked to be sure that blood leads were deter-
mined using atomic absorption spectrophotometry anodic
stripping voltammetry, or any method which meets the
accuracy requirements set forth by the standard by an OSHA
approved laboratory which is experienced in lead level
determinations. Repeat periodic blood lead studies should be
obtained in all individuals with elevated ZPP levels to be
certain that an associated elevated blood lead level has not
been missed due to transient fluctuations in blood leads.

ZPP has a characteristic fluorescence spectrum with a
peak at 594 nm which is detectable with a
hematofluorimeter. The hematofluorimeter is accurate and
portable and can provide on-site, instantaneous results for
workers who can be frequently tested via a finger prick.

Careful attention must be given to calibration and
quality control procedures. Limited data on blood lead-ZPP
correlations and the ZPP levels which are associated with the
adverse health effects discussed in subsection (3) are the
major limitations of the test. Also it is difficult to correlate
ZPP levels with environmental exposure and there is some
variation of response with age and sex. Nevertheless, the
ZPP promises to be an important diagnostic test for the early
detection of lead toxicity and its value will increase as more
data is collected regarding its relationship to other manifesta-
tions of lead poisoning.
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Levels of delta-aminolevulinic acid (ALA) in the urine
are also used as a measure of lead exposure. Increasing
concentrations of ALA are believed to result from the
inhibition of the enzyme delta-aminolevulinic acid dehydrase
(ALA-D). Although the test is relatively easy to perform,
inexpensive, and rapid, the disadvantages include variability
in results, the necessity to collect a complete 24 hour urine
sample which has a specific gravity greater than 1.010, and
also the fact that ALA decomposes in the presence of light.

The pattern of porphyrin excretion in the urine can also
be helpful in identifying lead intoxication. With lead
poisoning, the urine concentrations of coproporphyrins I and
II, porphobilinogen and uroporphyrin I rise. The most
important increase, however, is that of coproporphyrin III;
levels may exceed 5,000 pg/l in the urine in lead poisoned
individuals, but its correlation with blood lead levels and
ZPP are not as good as those of ALA. Increases in urinary
porphyrins are not diagnostic of lead toxicity and may be
seen in porphyria, some liver diseases, and in patients with
high reticulocyte counts.

Summary. The Washington Industrial Safety and Health
Act’s standard for inorganic lead in the construction industry
places significant emphasis on the medical surveillance of all
workers exposed to levels of inorganic lead above 30 pg/m?3
TWA. The physician has a fundamental role in this surveil-
lance program, and in the operation of the medical removal
protection program.

Even with adequate worker education on the adverse
health effects of lead and appropriate training in work
practices, personal hygiene and other control measures, the
physician has a primary responsibility for evaluating poten-
tial lead toxicity in the worker. It is only through a careful
and detailed medical and work history, a complete physical
examination and appropriate laboratory testing that an
accurate assessment can be made. Many of the adverse
health effects of lead toxicity are either irreversible or only
partially reversible and therefore early detection of disease
is very important.

This document outlines the medical monitoring program
as defined by the occupational safety and health standard for
inorganic lead. It reviews the adverse health effects of lead
poisoning and describes the important elements of the history
and physical examinations as they relate to these adverse
effects. Finally, the appropriate laboratory testing for
evaluating lead exposure and toxicity is presented.

It is hoped that this review and discussion will give the
physician a better understanding of the WISHA standard
with the ultimate goal of protecting the health and well-being
of the worker exposed to lead under their care.

NEW SECTION

WAC 296-155-17656 Appendix D to WAC 296-155-
176—Qualitative and quantitative fit test protocols. Fit
Test Protocols.

(1) Definitions.

(a) Quantitative fit test. The test is performed in a test
chamber. The normal air-purifying element of the respirator
is replaced by a high-efficiency particulate air (HEPA) filter
in the case of particulate QNFT aerosols or a sorbent
offering contaminant penetration protection equivalent to
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high-efficiency filters where the QNFT test agent is a gas or
vapor.

(b) Challenge agent means the aerosol, gas or vapor
introduced into a test chamber so that its concentration inside
and outside the respirator may be measured.

(c) Test subject means the person wearing the respirator
for quantitative fit testing.

(d) Normal standing position means standing erect and
straight with arms down along the sides and looking straight
ahead.

(e) Maximum peak penetration method means the
method of determining test agent penetration in the respirator
as determined by strip chart recordings of the test. The
highest peak penetration for a given exercise is taken to be
representative of average penetration into the respirator for
that exercise.

(f) Average peak penetration method means the method
of determining test agent penetration into the respirator
utilizing a strip chart recorder, integrator, or computer. The
agent penetration is determined by an average of the peak
heights on the graph or by computer integration, for each
exercise except the grimace exercise. Integrators or comput-
ers which calculate the actual test agent penetration into the
respirator for each exercise will also be considered to meet
the requirements of the average peak penetration method.

(g) "Fit Factor" means the ration of challenge agent
concentration outside with respect to the inside of a respira-
tor inlet covering (facepiece or enclosure).

(2) General: The employer shall include the following
provisions in the fit test procedures. These provisions apply
to both qualitative fit testing (QLFT) and quantitative fit
testing (QNFT) permissible for compliance with WAC 296-
155-17613 (3)(b). All testing shall be conducted annually.

(a) The test subject shall be allowed to pick the most
comfortable respirator from a selection including respirators
of various sizes from different manufacturers. The selection
shall include at least three sizes of elastomeric facepieces of
the type of respirator that is to be tested, i.e., three sizes of
half mask; or three sizes of full facepiece. Respirators of
each size must be provided from at least two manufacturers.

(b) Prior to the selection process, the test subject shall
be shown how to put on a respirator, how it should be
positioned on the face, how to set strap tension and how to
determine a comfortable fit. A mirror shall be available to
assist the subject in evaluating the fit and positioning the
respirator. This instruction may not constitute the subject’s
formal training on respirator use, as it is only a review.

(c) The test subject shall be informed they are being
asked to select the respirator which provides the most
comfortable fit. Each respirator represents a different size
and shape, and if fitted, maintained and used properly, will
provide adequate protection.

(d) The test subject shall be instructed to hold each
facepiece up to the face and eliminate those which obviously
do not give a comfortable fit.

(e) The more comfortable facepieces are noted; the most
comfortable mask is donned and worn at least five minutes
to assess comfort. Assistance in assessing comfort can be
given by discussing the points in item 6 below. If the test
subject is not familiar with using a particular respirator, the
test subject shall be directed to don the mask several times
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and to adjust the straps each time to become adept at setting
proper tension on the straps.

(f) Assessment of comfort shall include reviewing the
following points with the test subject and allowing the test
subject adequate time to determine the comfort of the
respirator:

(1) Position of the mask on the nose;

(ii) Room for eye protection;

(iii) Room to talk; and

(iv) Position of mask on face and cheeks.

(g) The following criteria shall be used to help deter-
mine the adequacy of the respirator fit:

(i) Chin properly placed;

(ii) Adequate strap tension, not overly tightened;

(iii) Fit across nose bridge;

(iv) Respirator of proper size to span distance from nose
to chin;

(v) Tendency of respirator to slip; and

(vi) Self-observation in mirror to evaluate fit and
respirator position.

(h) The test subject shall conduct the negative and
positive pressure fit checks as described below or in ANSI
Z88.2-1980. Before conducting the negative or positive
pressure test, the subject shall be told to seat the mask on
the face by moving the head from side-to-side and up and
down slowly while taking in a few slow deep breaths.
Another facepiece shall be selected and retested if the test
subject fails the fit check tests.

(i) Positive pressure check. Close off the exhalation
valve and exhale gently into the facepiece. The face fit is
considered satisfactory if a slight positive pressure can be
built up inside the facepiece without any evidence of
outward leakage of air at the seal. For most respirators this
method of leak testing requires the wearer to first remove the
exhalation valve cover before closing off the exhalation
valve and then carefully replacing it after the test.

(ii) Negative pressure check. Close off the inlet opening
of the canister or cartridge(s) by covering with the palm of
the hand(s) or by replacing the filter seal(s), inhale gently so
that the facepiece collapses slightly, and hold the breath for
ten seconds. If the facepiece remains in its slightly col-
lapsed condition and no inward leakage of air is detected, the
tightness of the respirator is considered satisfactory.

(i) The test shall not be conducted if there is any hair
growth between the skin and the facepiece sealing surface,
such as stubble beard growth, beard, or long sideburns which
cross the respirator sealing surface. Any type of apparel
which interferes with a satisfactory fit shall be altered or
removed.

(§) If a test subject exhibits difficulty in breathing during
the tests, they shall be referred to a physician to determine
whether the test subject can wear a respirator while perform-
ing their duties.

(k) If at any time within the first two week of use the
respirator becomes uncomfortable, the test subject shall be
given the opportunity to select a different facepiece and to
be retested.

(1) The employer shall maintain a record of the fit test
administered to an employee. The record shall contain at
least the following information:

(i) Name of employee;

(ii) Type of respirator;



Washington State Register, Issue 93-17

(iii) Brand, size of respirator;

(iv) Date of test;

(v) Where QNFT is used: The fit factor, strip chart
recording or other recording of the results of the test. The
record shall be maintained until the next fit test is adminis-
tered.

(m) Exercise regimen. Prior to the commencement of
the fit test, the test subject shall be given a description of the
fit test and the test subject’s responsibilities during the test
procedure. The description of the process shall include a
description of the test exercises that the subject will be
performing. The respirator to be tested shall be worn for at
least 5 minutes before the start of the fit test. '

(n) Test Exercises. The test subject shall perform
exercises, in the test environment, in the manner described
below:

(i) Normal breathing. In a normal standing position,
without talking, the subject shall breathe normally.

(ii) Deep breathing. In a normal standing position, the
subject shall breathe slowly and deeply, taking caution so as
to not hyperventilate.

(iii) Turning head side to side. Standing in place, the
subject shall slowly turn their head from side to side
between the extreme positions on each side. The head shall
be held at each extreme momentarily so the subject can
inhale at each side.

(iv) Moving head up and down. Standing in place, the
subject shall slowly move their head up and down. The
subject shall be instructed to inhale in the up position (i.e.,
when looking toward the ceiling).

(v) Talking. The subject shall talk out loud slowly and
loud enough so as to be heard clearly by the test conductor.
The subject can read from a prepared text such as the
Rainbow Passage (see below), count backward from 100, or
recite a memorized poem or song.

Rainbow Passage.

When the sunlight strikes raindrops in the air, they act
like a prism and form a rainbow. The rainbow is a division
of white light into many beautiful colors. These take the
shape of a long round arch, with its path high above, and its
two ends apparently beyond the horizon. There is, according
to legend, a boiling pot of gold at one end. People look, but
no one ever finds it. When a man looks for something
beyond reach, his friends say he is looking for the pot of
gold at the end of the rainbow.

(vi) Grimace. The test subject shall grimace by smiling
or frowning. :

(vii) Bending over. The test subject shall bend at the
waist as if they were to touch their toes. Jogging in place
shall be substituted for this exercise in those test environ-
ments such as shroud type QNFT units which prohibit
bending at the waist.

(viii) Normal breathing. Same as exercise 1. Each test
exercise shall be performed for one minute except for the
grimace exercise which shall be performed for 15 seconds.
The test subject shall be questioned by the test conductor
regarding the comfort of the respirator upon completion of
the protocol. If it has become uncomfortable, another model
of respirator shall be tried.

(3) Qualitative Fit Test (QLFT) Protocols.

(a) General.
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(i) The employer shall assign specific individuals who
shall assume full responsibility for implementing the respira-
tor qualitative fit test program.

(ii) The employer shall ensure that persons administer-
ing QLFT are able to prepare test solutions, calibrate
equipment and perform tests properly, recognize invalid
tests, and assure that test equipment is in proper working
order.

(iii) The employer shall assure that QLFT equipment is
kept clean and well maintained so as to operate at the
parameters for which it was designed.

(b) Isoamyl Acetate Protocol.

(i) Odor threshold screening. The odor threshold
screening test, performed without wearing a respirator, is
intended to determine if the individual tested can detect the
odor of isoamyl acetate.

(A) Three 1 liter glass jars with metal lids are required.

(B) Odor free water (e.g., distilled or spring water) at
approximately 25 degrees C shall be used for the solutions.

(C) The isoamy] acetate (IAA) (also known at isopentyl
acetate) stock solution is prepared by adding 1 cc of pure
IAA to 800 cc of odor free water in a 1 liter jar and shaking
for 30 seconds. A new solution shall be prepared at least
weekly.

(D) The screening test shall be conducted in a room
separate from the room used for actual fit testing. The two
rooms shall be well ventilated but shall not be connected to
the same recirculating ventilation system.

(E) The odor test solution is prepared in a second jar by
placing 0.4 cc of the stock solution into 500 cc of odor free
water using a clean dropper or pipette. The solution shall be
shaken for 30 seconds and allowed to stand for two to three
minutes so that the IAA concentration above the liquid may
reach equilibrium. This solution shall be used for only one
day.

(F) A test blank shall be prepared in a third jar by
adding 500 cc of odor free water.

(G) The odor test and test blank jars shall be labeled 1
and 2 for jar identification. Labels shall be placed on the
lids so they can be periodically peeled, dried off and
switched to maintain the integrity of the test.

(H) The following instruction shall be typed on a card
and placed on the table in front of the two test jars (i.e., 1
and 2): "The purpose of this test is to determine if you can
smell banana oil at a low concentration. The two bottles in
front of you contain water. One of these bottles also
contains a small amount of banana oil. Be sure the covers
are on tight, then shake each bottle for two seconds.
Unscrew the lid of each bottle, one at a time, and sniff at the
mouth of the bottle. Indicate to the test conductor which
bottle contains banana oil."

(I) The mixtures used in the IAA odor detection test
shall be prepared in an area separate from where the test is
performed, in order to prevent olfactory fatigue in the
subject.

(3) If the test subject is unable to correctly identify the
jar containing the odor test solution, the IAA qualitative fit
test shall not be performed.

(K) If the test subject correctly identifies the jar contain-
ing the odor test solution, the test subject may proceed to
respirator selection and fit testing.

(ii) Isoamyl acetate fit test.
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(A) The fit test chamber shall be similar to a clear
55-gallon drum liner suspended inverted over a 2-foot
diameter frame so that the top of the chamber is about 6
inches above the test subject’s head. The inside top center
of the chamber shall have a small hook attached.

(B) Each respirator used for the fitting and fit testing
shall be equipped with organic vapor cartridges or offer
protection against organic vapors. The cartridges or masks
shall be changed at least weekly.

(C) After selecting, donning, and properly adjusting a
respirator, the test subject shall wear it to the fit testing
room. This room shall be separate from the room used for
odor threshold screening and respirator selection, and shall
be well ventilated, as by an exhaust fan or lab hood, to
prevent general room contamination.

(D) A copy of the test exercises and any prepared text
from which the subject is to read shall be taped to the inside
of the test chamber.

(E) Upon entering the test chamber, the test subject shall
be given a 6-inch by 5-inch piece of paper towel, or other
porous, absorbent, single-ply material, folded in half and
wetted with 0.75 cc of pure IAA. The test subject shall
hang the wet towel on the hook at the top of the chamber.

(F) Allow two minutes for the IAA test concentration to
stabilize before starting the fit test exercises. This would be
an appropriate time to talk with the test subject; to explain
the fit test, the importance of their cooperation, and the
purpose for the head exercises; or to demonstrate some of
the exercises.

(G) If at any time during the test, the subject detects the
banana like odor of IAA, the test has failed. The subject
shall quickly exit from the test chamber and leave the test
area to avoid olfactory fatigue.

(H) If the test has failed, the subject shall return to the
selection room and remove the respirator, repeat the odor
sensitivity test, select and put on another respirator, return to
the test chamber and again begin the procedure described in
subitems (A) through (G) of this item. The process contin-
ues until a respirator that fits well has been found. Should
the odor sensitivity test be failed, the subject shall wait about
5 minutes before retesting. Odor sensitivity will usually
have returned by this time.

(I) When a respirator is found that passes the test, its
efficiency shall be demonstrated for the subject by having
the subject break the face seal and take a breath before
exiting the chamber.

() When the test subject leaves the chamber, the subject
shall remove the saturated towel and return it to the person
conducting the test. To keep the test area from becoming
contaminated, the used towels shall be kept in a self sealing
bag so there is no significant IAA concentration build-up in
the test chamber during subsequent tests.

(c) Saccharin Solution Aerosol Protocol. The entire
screening and testing procedure shall be explained to the test
subject prior to the conduct of the screening test.

(i) Taste threshold screening. The saccharin taste
threshold screening, performed without wearing a respirator,
is intended to determine whether the individual being tested
can detect the taste of saccharin.

(A) During threshold screening as well as during fit
testing, subjects shall wear an enclosure about the head and
shoulders that is approximately 12 inches in diameter by 14
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inches tall with at least the front portion clear and that
allows free movements of the head when a respirator is
worn. An enclosure substantially similar to the 3M hood
assembly, parts (R) FT 14 and (R) FT 15 combined, is
adequate.

(B) The test enclosure shall have a 3/4 inch hole in
front of the test subject’s nose and mouth area to accommo-
date the nebulizer nozzle.

(C) The test subject shall don the test enclosure.
Throughout the threshold screening test, the test subject shall
breathe through their wide open mouth with tongue extend-
ed.

‘(D) Using a DeVilbiss Model 40 Inhalation Medication
Nebulizer the test conductor shall spray the threshold check
solution into the enclosure. This nebulizer shall be clearly
marked to distinguish it from the fit test solution nebulizer.

(E) The threshold check solution consists of 0.83 grams
of sodium saccharin USP in 100 cc of warm water. It can
be prepared by putting 1 cc of the fit test solution (see
(i1)(E) below) in 100 cc of distilled water.

(F) To produce the aerosol, the nebulizer bulb is firmly
squeezed so that it collapses completely, then released and
allowed to fully expand.

(G) Ten squeezes are repeated rapidly and then the test
subject is asked whether the saccharin can be tasted.

(H) If the first response is negative, ten more squeezes
are repeated rapidly and the test subject is again asked
whether the saccharin is tasted.

() If the second response is negative, ten more squeezes
are repeated rapidly and the test subject is again asked
whether the saccharin is tasted.

(J) The test conductor will take note of the number of
squeezes required to solicit a taste response.

(K) If the saccharin is not tasted after 30 squeezes (step
10), the test subject may not perform the saccharin fit test.

(L) If a taste response is elicited, the test subject shall
be asked to take note of the taste for reference in the fit test.

(M) Correct use of the nebulizer means that approxi-
mately 1 cc of liquid is used at a time in the nebulizer body.

(N) The nebulizer shall be thoroughly rinsed in water,
shaken dry, and refilled at least each morning and afternoon
or at least every four hours.

(ii) Saccharin solution aerosol fit test procedure.

(A) The test subject may not eat, drink (except plain
water), or chew gum for 15 minutes before the test.

(B) The fit test uses the same enclosure described in
subdivision (c)(i) of this subsection.

(C) The test subject shall don the enclosure while
wearing the respirator selected in subdivision (c)(i) of this
subsection. The respirator shall be properly adjusted and
equipped with a particulate filter(s).

(D) A second DeVilbiss Model 40 Inhalation Medication
Nebulizer is used to spray the fit test solution into the
enclosure. This nebulizer shall be clearly marked to distin-
guish it from the screening test solution nebulizer.

(E) The fit test solution is prepared by adding 83 grams
of sodium saccharin to 100 cc of warm water.

(F) As before, the test subject shall breathe through the
wide open mouth with tongue extended.

(G) The nebulizer is inserted into the hole in the front
of the enclosure and the fit test solution is sprayed into the
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enclosure using the same number of squeezes required to
elicit a taste response in the screening test.

(H) After generating the aerosol the test subject shall be
instructed to perform the exercises in subsection (2)(n) of
this section.

(I) Every 30 seconds the aerosol concentration shall be
replenished using one half the number of squeezes as
initially.

(J) The test subject shall indicate to the test conductor
if at any time during the fit test the taste of saccharin is
detected.

(K) If the taste of saccharin is detected, the fit is
deemed unsatisfactory and a different respirator shall be
tried.

(L) Successful completion of the test protocol shall
allow the use of the tested respirator in contaminated
atmospheres up to 10 times the PEL. In other words, this
protocol may be used for assigned protection factors no
higher than 10.

(d) Irritant Fume Protocol.

(i) The respirator to be tested shall be equipped with
high-efficiency particulate air (HEPA) filters.

(ii) The test subject shall be allowed to smell a weak
concentration of the irritant smoke before the respirator is
donned to become familiar with its characteristic odor.

(iii) Break both ends of a ventilation smoke tube
containing stannic oxychloride, such as the MSA part No.
5645, or equivalent. Attach one end of the smoke tube to a
low flow air pump set to deliver 200 milliliters per minute.

(iv) Advise the test subject that the smoke can be
irritating to the eyes and instruct the subject to keep their
eyes closed while the test is performed.

(v) The test conductor shall direct the stream of irritant
smoke from the smoke tube towards the face seal area of the
test subject. They shall begin at least 12 inches from the
facepiece and gradually move to within one inch, moving
around the whole perimeter of the mask.

(vi) The exercises identified in subsection (2)(n) of this
section above shall be performed by the test subject while
the respirator seal is being challenged by the smoke.

(vii) Each test subject passing the smoke test without
evidence of a response shall be given a sensitivity check of
the smoke from the same tube once the respirator has been
removed to determine whether their reactions to the smoke.
Failure to evoke a response shall void the fit test.

(viii) The fit test shall be performed in a location with
exhaust ventilation sufficient to prevent general contamina-
tion of the testing area by the test agent.

(4) Quantitative Fit Test (QNFT) Protocol.

(a) General.

(i) The employer shall assign specific individuals who
shall assume full responsibility for implementing the respira-
tor quantitative fit test program.

(ii) The employer shall ensure that persons administer-
ing QNFT are able to calibrate equipment and perform tests
properly, recognize invalid tests, calculate fit factors properly
and assure that test equipment is in proper working order.

(iii) The employer shall assure that QNFT equipment is
kept clean and well maintained so as to operate at the
parameters for which it was designed.

(b) Apparatus.
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(i) Instrumentation. Aerosol generation, dilution, and
measurement systems using corn oil or sodium chloride as
test aerosols shall be used for quantitative fit testing.

(ii) Test chamber. The test chamber shall be large
enough to permit all test subjects to perform freely all
required exercises without disturbing the challenge agent
concentration or the measurement apparatus. The test
chamber shall be equipped and constructed so that the
challenge agent is effectively isolated from the ambient air,
yet uniform in concentration throughout the chamber.

(iii) When testing air-purifying respirators, the normal
filter or cartridge element shall be replaced with a
high-efficiency particulate filter supplied by the same
manufacturer.

(iv) The sampling instrument shall be selected so that a
strip chart record may be made of the test showing the rise
and fall of the challenge agent concentration with each
inspiration and expiration at fit factors of at least 2,000.
Integrators or computers which integrate the amount of test
agent penetration leakage into the respirator for each exercise
may be used provided a record of the readings is made.

(v) The combination of substitute air-purifying elements,
challenge agent and challenge agent concentration in the test
chamber shall be such that the test subject is not exposed in
excess of an established exposure limit for the challenge
agent at any time during the testing process.

(vi) The sampling port on the test specimen respirator
shall be placed and constructed so that no leakage occurs
around the port (e.g., where the respirator is probed), a free
air flow is allowed into the sampling line at all times and so
that there is no interference with the fit or performance of
the respirator.

(vii) The test chamber and test set up shall permit the
person administering the test to observe the test subject
inside the chamber during the test.

(viii) The equipment generating the challenge atmo-
sphere shall maintain the concentration of challenge agent
inside the test chamber constant to within a 10 percent
variation for the duration of the test.

(ix) The time lag (interval between an event and the
recording of the event on the strip chart or computer or
integrator) shall be kept to a minimum. There shall be a
clear association between the occurrence of an event inside
the test chamber and its being recorded.

(x) The sampling line tubing for the test chamber
atmosphere and for the respirator sampling port shall be of
equal diameter and of the same material. The length of the
two lines shall be equal.

(xi) The exhaust flow from the test chamber shall pass
through a high-efficiency filter before release.

(xii) When sodium chloride aerosol is used, the relative
humidity inside the test chamber shall not exceed 50 percent.

(xiii) The limitations of instrument detection shall be
taken into account when determining the fit factor.

(xiv) Test respirators shall be maintained in proper
working order and inspected for deficiencies such as cracks,
missing valves and gaskets, etc.

(c) Procedural Requirements.

(i) When performing the initial positive or negative
pressure test the sampling line shall be crimped closed in
order to avoid air pressure leakage during either of these
tests.
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(ii) An abbreviated screening isoamyl acetate test or
irritant fume test may be utilized in order to quickly identify
poor fitting respirators which passed the positive and/or
negative pressure test and thus reduce the amount of QNFT
time. When performing a screening isoamyl acetate test,
combination high-efficiency organic vapor car-
tridges/canisters shall be used.

(iil) A reasonably stable challenge agent concentration
shall be measured in the test chamber prior to testing. For
canopy or shower curtain type of test units the determination
of the challenge agent stability may be established after the
test subject has entered the test environment.

(iv) Immediately after the subject enters the test cham-
ber, the challenge agent concentration inside the respirator
shall be measured to ensure that the peak penetration does
not exceed 5 percent for a half mask or 1 percent for a full
facepiece respirator.

(v) A stable challenge concentration shall be obtained
prior to the actual start of testing.

(vi) Respirator restraining straps shall not be
overtightened for testing. The straps shall be adjusted by the
wearer without assistance from other persons to give a
reasonable comfortable fit typical of normal use.

(vii) The test shall be terminated whenever any single
peak penetration exceeds 5 percent for half masks and 1
percent for full facepiece respirators. The test subject shall
be refitted and retested. If two of the three required tests are
terminated, the fit shall be deemed inadequate.

(viii) In order to successfully complete a QNFT, three
successful fit tests are required. The results of each of the
three independent fit tests must exceed the minimum fit
factor needed for the class of respirator (e.g., half mask
respirator, full facepiece respirator).

(ix) Calculation of fit factors.

(A) The fit factor shall be determined for the quantita-
tive fit test by taking the ratio of the average chamber
concentration to the concentration inside the respirator.

(B) The average test chamber concentration is the
arithmetic average of the test chamber concentration at the
beginning and of the end of the test.

(C) The concentration of the challenge agent inside the
respirator shall be determined by one of the following
methods:

(I) Average peak concentration.

(II) Maximum peak concentration.

(II1) Integration by calculation of the area under the
individual peak for each exercise. This includes computer-
ized integration.

(x) Interpretation of test results. The fit factor estab-
lished by the quantitative fit testing shall be the lowest of the
three fit factor values calculated from the three required fit
tests.

(xi) The test subject shall not be permitted to wear a
half mask, or full facepiece respirator unless a minimum fit
factor equivalent to at least 10 times the hazardous exposure
level is obtained.

(xii) Filters used for quantitative fit testing shall be
replaced at least weekly, or whenever increased breathing
resistance is encountered, or when the test agent has altered
the integrity of the filter media. Organic vapor car-
tridges/canisters shall be replaced daily (when used) or
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sooner if there is any indication of breakthrough by a test
agent.

WSR 93-17-107
PROPOSED RULES
PUBLIC DISCLOSURE COMMISSION
[Filed August 18, 1993, 11:20 a.m.]

Original Notice.

Title of Rule: Amending WAC 390-05-190 Agent—
Definition; 390-05-235 Definition—Fair market value; 390-
16-207 In-kind contributions and expenditures—Reporting;
390-16-230 Surplus campaign funds—Use in future; and
390-17-070 Trade association—Definition.

Purpose: WAC 390-05-190 Agent—Definition, provide
definition of agent; 390-05-235 Definition—Fair market
value, provides guidance on valuing in-kind contributions
given to candidates and political committees; 390-16-207 In-
kind contributions and expenditures—Reporting, amend the
rule dealing with in-kind contributions; 390-16-230 Surplus
campaign funds—Use in future, amend the rule dealing with
how surplus funds can be used; and 390-17-070 Trade
association—Definition, defines trade association for
purposes of RCW 42.17.660.

Statutory Authority for Adoption: RCW 42.17.370.

Summary: WAC 390-05-190 defines agent as used in
chapter 42.17 RCW; 390-05-235 regarding in-kind contribu-
tions to political campaigns, specifies the conditions under
which donors and buyers of donated items are making
campaign contributions and the value of such contributions;
390-16-207 defines when use of facilities is and is not an in-
kind contribution. Provides the reporting criteria if the
activity is an in-kind contribution; 390-16-230 limits expen-
diture of surplus funds for a new candidacy only if seeking
the same office last sought. Refines application of surplus
funds for candidates defined in RCW 42.17.630(3); and 390-
17-070 broadly defines the term trade association in order
that both labor and business associations are included in the
term.

Reasons Supporting Proposal: Implement Initiative 134.

Name of Agency Personnel Responsible for Drafting:
Roselyn Marcus, Attorney General, Olympia, 586-1913;
Implementation and Enforcement: David R. Clark, Public
Disclosure Commission, Olympia, 753-1111.

Name of Proponent: Public Disclosure Commission,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 390-05-190, provides a definition of agent as
used in chapter 42.17 RCW; WAC 390-05-235, clarifies
application of legal requirement to value and report in-kind
contributions. Is designed to reduce confusion and simplify
campaign disclosure reporting; WAC 390-16-207, if facilities
are made available for volunteer activities, no in-kind
contribution is made if the activity does not exceed one hour
per week or four hours per month. If the activity exceeds
these teim [term] periods, it is an in-kind contribution, the
fair market value of which must be reported. Provides
certain activities which are not considered volunteer activity
and would, therefore, be an in-kind contribution; WAC 390-
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16-230, adds requirement that surplus funds can only be
used for a new candidacy if seeking the same office last
sought. For candidates regulated by Initiative 134, surplus
can be transferred to the new candidacy in a lump sum and
so reported. However, all contributions and expenditures
received after the last day of the election cycle must be
separately reported and will be allocated to the contributor’s
limit for the candidates next election. Avoid circumventing
contribution limits in Initiative 134; and WAC 390-17-070,
a broad definition of trade association potentially subjects
labor and business associations to sharing one contribution
limit with entities with which they are affiliated.

Proposal Changes the Following Existing Rules: WAC
390-05-235, provides more precise direction; and WAC 390-
16-230, repeals the section which allowed surplus funds to
be retained and used to support or oppose another candidate
or ballot proposition. This is no longer allowed under the
changes made to RCW 42.17.095 by Initiative 134.

No small business economic impact statement is
required for this proposal by chapter 19.85 RCW.

Hearing Location: Second Floor Conference Room,
Evergreen Plaza Building, 711 Capitol Way, Olympia, WA,
on September 28, 1993, at 9 a.m.

Submit Written Comments to: Public Disclosure
Commission, P.O. Box 40908, Olympia, WA 98504-0908,
by September 15, 1993.

Date of Intended Adoption: September 28, 1993.

August 18, 1993
David R. Clark
Assistant Director

for Graham E. Johnson
Executive Director

AMENDATORY SECTION (Amending WSR 93-16-064,
filed 7/30/93)

WAC 390-05-190 Agent—Definition. "Agent", as that
term is used in chapter 42.17 RCW, means a person,
whether the authority or consent is direct or indirect, express
or implied, oral or written, who:

(1) is authorized by another to act on his or her behalf;

or
(2) ((whe)) represents and acts for another with the
authority or consent of the person represented; or
(3) acts for or in place of another by authority from him
or her.

NEW SECTION

WAC 390-17-070 Trade association—Definition.
"Trade Association," as that term is used in RCW 42.17.660,
means a membership organization of persons engaging in a
similar or related line of commerce, organized to promote
and improve business conditions in that line of commerce
and not to engage in a regular business of a kind ordinarily
carried on for proifit and for which no part of net earnings
inures to the benefit of any member.

Reviser’s note: The spelling error in the above section occurred in
the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 79-03, filed
7/19/79)

WAC 390-05-235 Definition—Fair market value. (1)
"Fair market value” or "value" when used in the act or rules
is the amount in cash which a well-informed buyer or lessee,
willing but not obligated to buy or lease that property, would
pay, and which a well-informed seller, or lessor, willing
buyer not obligated to sell or lease it, would accept, taking
into consideration all uses to which the property is adapted
and might in reason be applied.

(2)(a) Any person who donates an item for sale, raffle,
auction or awarding at a fund raising event is making a
contribution to the recipient candidate or political committee
in an amount equal to the fair market value of the item
donated.

(b) Any person who buys a donated item makes a
contribution equal in value to the difference between the
purchase or auction price and the fair market value of the
donated item.

(c) If the purchase or auction price is the same as the
fair market value, the buyer’s contribution is zero. If the
purchase or auction price is less than the fair market value,
the buyer’s contribution is zero and the donor’s contribution
is reduced to the amount of the sale or auction price.

(3) The value of any in-kind contribution donated to any
candidate or political committee subject to contribution limits
pursuant to RCW 42.17.640 shall not, when combined with
other contributions to that candidate or political committee,
exceed the donor’s applicable contribution limit as set forth
in RCW 42.17.640. The value of an in-kind contribution
donated as an exempt contribution to a bona fide political
party committee or other political committee eligible to
receive exempt funds is only subject to the limit imposed by
42.17.105(8).

(4)(a) Except as provided in WAC 390-16-207, if a
person permits a candidate, a candidate’s authorized commit-
tee or a political committee to use the telephones of a
business, union, organization or other entity without charge
for the purpose of making local campaign-related calls, the
telephone usage is an in-kind contribution and shall be
valued at its fair market value or, if no fair market value is
ascertainable, $1 per telephone per calendar day or part
thereof.

(b) If toll calls are permitted, the toll charges are also an
in-kind contribution unless the candidate, the candidate’s
authorized committee or the political committee reimburses
the person in full within 30 days of making the toll calls.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 93-16-064,
filed 7/30/93)

WAC 390-16-207 In-kind contributions and expendi-
tures—Reporting. (1) Whenever a candidate or a political
committee makes one or more in-kind expenditures which (i)
directly or indirectly, in whole or in part, benefit another
identifiable candidate or political committee and (ii) in the
aggregate amount to a value of fifty dollars or more in the
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reporting period, then, for the purpose of complying with the
provisions of RCW 42.17.090 (1)(f);

(a) Such candidate or political committee shall identify
the candidate or political committee benefitted by such
expenditure and state the value thereof; and

(b) The candidate or political committee that receives
benefit of such expenditure or expenditures shall report a
corresponding amount as a contribution received and as an
expenditure made by such candidate or political committee.

(2) Whenever a candidate or political committee makes
an in-kind expenditure which supports or opposes more than
one candidate or ballot proposition, the person making such
expenditure shall identify each candidate or ballot proposi-
tion to which such support or opposition is directed and, if
the aggregate expenditure amounts to fifty dollars or more,
shall state the prorated amount of the expenditure or expen-
ditures properly attributable to each such candidate or ballot
proposition.

(3) Whenever a candidate or political committee
provides its equipment, property or other facilities owned,
retained, leased or controlled by it to another candidate or
political committee, the fair market value of the use of such
equipment, property or other facilities, if it amounts to fifty
dollars or more, shall be reported as follows:

(a) By the candidate or political committee providing
the equipment, property or other facilities, by attaching to its
form C-4, Schedule B, a statement setting forth the name of
the candidate or political committee benefitted and the date,
description and value of the in-kind contribution made by it;

(b) By the candidate or political committee benefitting
from the use of such equipment, property or other facilities,
by reporting the value of such use in its form C-4, Schedule
B, both as a contribution and as an expenditure.

(4) Corporations, unions and other entities not prohibited
from making contributions by RCW 42.17.640(10) may
make available their facilities for volunteer services such as
telephone banks without incurring an in-kind contribution so
long as the aetivity service does not exceed four hours per
month in the aggregate for all recipient candidates and
political committees. More frequent use of such facilities
will constitute an in-kind contribution which must be valued
at the fair market value of comparable facilities. "Volunteer
services" does not include the production of political
advertising, holding fundraising events or providing transpor-
tation to candidates or campaign workers of candidates,
political parties or caucus committees.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 93-16-064,
filed 7/30/93)

WAC 390-16-230 Surplus campaign funds—Use in
future. (1) If at any time in the future or after the last day
of the election cycle for candidates as defined in RCW

42.17.630(3) any contribution ((er-expenditure)) is received

~ ((By)) or an_expenditure is made from ((sueh)) surplus ((furd

of)) funds for any purpose which would qualify the ((held-
ef)) recipient or person who made the expenditure as a
candidate or political committee, it will be presumed the
((helder)) recipient or person who made the expenditure of
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such funds has initiated a new candidacy or committee.
Surplus funds may only be expended for a new candidacy if
the candidate is seeking the same office sought at his or her
last election. Within fourteen days of the day such contribu-
tion er-expenditure is received or expenditure is made, such
candidate or political committee shall file (a) a final report
for the previous campaign as provided in RCW 42.17.080
and 42.17.090 and (b) a statement of organization and initial
report for the new campaign as provided by RCW 42.17.040,
42.17.080 and 42.17.090. The surplus funds may be carried
forward to the new campaign, reported as one sum and listed
as a contribution identified as "funds from previous cam-
paign((s))." ((previded—that)) All augmentations to and all
expenditures made from the retained surplus funds ((fremthe
initial-date-ofretention-are)) after the last day of the election
cycle shall be reported in detail as to source, recipient,
purpose, amount and date of each transaction.

(2) For candidates as defined in RCW 42.17.630(3), if
at any time after the last day of the election cycle, any
contribution ((er-expenrditare)) is received ((by)) or expendi-
ture is made from such surplus ((furd-ef)) funds for any
purpose which would qualify the ((helder)) recipient or
person who made the expenditure as a candidate or ((peliti-
eal)) authorized committee, it will be presumed the ((helder))
recipient or person who made the expenditure of such funds
has initiated a new candidacy or committee. Surplus funds
may only be expended for a new candidacy if the candidate
is seeking the same office sought at his or her last election.
Within fourteen days of the day such contribution ((e
expenditure)) is received or expenditure is made, such
candidate or ((pelitieal)) authorized committee shall file (a)
a final report for the previous campaign as provided in RCW
42.17.080 and 42.17.090 and (b) a statement of organization
and initial report for the new campaign as provided by RCW
42.17.040, 42.17.080 and 42.17.090. The surplus funds as
of the last day of the election cycle may be carried forward
to the new campaign, reported as one sum and listed as a
contribution identified as "funds from previous campaign.”
All contributions received after the last day of the election
cycle shall be reported on the initial report clearly showing
the source and amount of the contributions. All such
contributions will be applied to the contribution limit of the
contributor for the candidate’s next election campaign
pursuant to RCW 42.17.640.

(3) ((AH-contributionsreceived-after-the-last-day-of-the
oot lo_chath : heinitial oard

) A political committee formed to support or oppose
a particular ballot proposition or particular candidates which
retains surplus funds to use in support or opposition of other
candidates or of other ballot propositions has become a
continuing political committee and must thereafter register
and report ((as-sweh)) in accordance with Chapter 42.17
RCW. '

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.
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Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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PREPROPOSAL COMMENTS
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed August 18, 1993, 11:26 a.m.]

Subject of Possible Rule Making: Chapter 296-62
WAC, General occupational health standards; and chapter
296-155 WAC, Safety standards for construction work.

Persons may Comment on this Subject in the Following
Ways: Comments on the preproposed rules will be taken at
the public hearing listed below, both orally and in writing.
Comments will also be accepted by "voicemail” by calling
(206) 956-5522 or FAX to (206) 956-5529. Written com-
ments can be mailed to Suzanne L. Mager, Interim Assistant
Director, Division of Industrial Safety and Health, P.O. Box
44620, Olympia, WA 98504-4620.

Where and When: Department of Labor and Industries,
First Floor Auditorium, 7273 Linderson Way, Tumwater,
WA, on September 28, 1993, commencing at 9:30 a.m. or
mailed to the P.O. Box address noted above.

Other Information or Comments by Agency at this
Time, if any: This is an advanced notice of proposed
rulemaking to amend the Labor and Industries Standards for
Occupational Health and Environmental Controls protecting
employees from exposure to lead. These provisions would
add requirements to Chapter 296-62 WAC, "Occupational
Health Standard" and Chapter 296-155 WAC, “Safety
Standards for Construction” which are more stringent than
Federal OSHA’s requirements.

The contemplated amendments would contain rules address-
ing: medical surveillance, employer response to results of
medical monitoring, and medical removal protection. A
requirement would be established that employers with
employees performing specified lead-exposure tasks offer
lead-exposed employees medical surveillance. Employers
would be required to take corrective action if necessary in
response to the results of medical surveillance. The medical
removal protection requirements would be changed in a
phased manner so that employees with blood lead levels now
known to be associated with health effects would be protect-
ed.

Beginning in the second year of this contemplated rule, the
level for medical removal protection would be lowered by 5
pg/dl each year through the fifth year of the standard. In the
fifth year of the standard and thereafter, the level of 30 pg/dl
would be the level for medical removal protection.

The specific contemplated changes are as follows:
WAC 296-155-17605, Definitions.

(5) Lead-exposed employee means an employee whose
iob tasks involve working with or in close proximity to lead
containing materials more than 30 days in any consecutive
12 months.

WAC 296-155-17621, Medical Surveillance. (1) General.
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(c) Any employer whose lead-exposed employees would
not be required to be in a medical surveillance program
according to subdivision (b) of this subsection, but who
employees at least one person to perform any of the follow-
ing tasks more than 30 days in any consecutive 12 months,
must offer blood lead level determination to all potentially
lead-exposed employees according to the schedule and
provisions in subsection (2)(a)(iv):

(1)_Any operation involving lead-containing solder in a
manner producing molten solder or airborne particulate
solder, including manufacture or repair of motor vehicle
radiators or sanding or grinding lead-containing solder; or

(ii) Applying or heating lead-containing glazing of

ceramics; or
(iii) Breaking, recycling or manufacture of lead-contain-

ing batteries; or

(iv) Casting objects using lead, brass, or lead-containing
alloys; or

(v) Where lead containing coatings or paint are present;
abrasive blasting, welding, cutting, torch burning, manual
demolition of structures (e.g., dry wall), manual scraping,
manual sanding, heat gun applications, power tool cleaning,
rivet busting, cleanup activities where dry expendable
abrasives are used, abrasive blasting enclosure movement

and removal; or

(vi) Spray painting with lead-containing paint; or

(vii) Using lead-containing mortar; or

(viii) Lead burning; or

(ix) Operation or cleaning of shooting facilities where
lead bullets are used; or

(x) Formulation or processing of lead-containing
pigments or paints; or

(xi) Cutting, burning, or melting of lead-containing

materials; or
(xii) Other operations for which the employer has reason

to believe employees have exposures to lead which may
result in whole blood levels greater than 25 ug/di.

(2) Biological monitoring

(a) Blood lead and ZPP level sampling and analysis.

(iv) For each potentially lead-exposed employee covered
under subsection (1)(c) of this section, at least every 12
months. If the employer has reason to believe that lead
exposures vary during the year, then biological monitoring
must be conducted during a period expected to have the
greatest exposure. If an employer finds all employees’ blood
lead levels are less than 25 pg/dl whole blood for two
consecutive years, the testing may be reduced to at least
once every 24 months, during a period of peak lead expo-
sure. If an employer finds all employees’ blood lead levels
are less than 15 pg/dl whole blood for two consecutive years,
the biological monitoring program may be suspended.
Whenever there has been a change of equipment, control,
personnel, or a new task has been initiated that may result in
employees being overexposed to lead, the emplover shall re-
initiate annual biological monitoring as specified in this

paragraph.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Proposed

PROPOSED



PROPOSED

WSR 93-17-109

WAC 296-155-17619 Hygiene facilities and practices.

(5) Actions triggered by medical examinations and
biological monitoring.

(a) Whenever

(i) The results of biological monitoring carried out in
accordance with this section indicate a blood level requiring
temporary medical removal, or

(ii) The physician’s written opinion indicates a detected
medical condition which would place the employee at
increased risk of material impairment of the employee’s
health from exposure to lead or which indicates any recom-
mended special protective measures to be provided to the
employee or limitations to be placed upon the employee’s
exposure to lead, or

(iii) The results of a medical examination carried out in
accordance with this section indicate any laboratory or
clinical finding consistent with lead toxicity.

(b) The employer shall take the following corrective
actions:

(i) The employer, within 30 days, shall assess the
maintenance and effectiveness of the relevant engineering
controls, the hygiene facilities, the respiratory protection
program, the employee’s work practices and personal
hygiene, and the employee’s respirator use, if any, and

(ii) Within 30 days of the assessment, the employer
shall take all reasonable steps to correct the deficiencies
found in the assessment that may be responsible for the
employee’s medical examination and test results.

WAC 296-155-17623 Medical removal protection. (1)
Temporary medical removal and return of an employee

(a) Temporary removal due to elevated blood lead
levels.

(i) First year of standard (12/10/93 through 12/10/94).
During the first year following the effective date of the
standard, the employer shall remove an employee from work
having an exposure to lead or as specified in WAC 296-155-
17621 (1)(c) on each occasion that a periodic and a follow-
up blood sampling test conducted pursuant to this section
indicate that the employee’s blood lead is at or above 50
ug/dl whole blood;

(ii) Second year of standard (12/11/94 through
12/10/95). During the second year following the effective
date of the standard, the employer shall remove an employee
from work having an exposure to lead or as specified in
WAC 296-155-17621 (1)(c) on each occasion that a period
and a follow-up blood sampling test conducted pursuant to
this section indicate that the employee’s blood lead is at or
above 45 pg/dl whole blood;

(iii) Third year of standard (12/11/95 through
12/10/96). During the third year following the effective date
of the standard, the employer shall remove an employee
from work having an exposure to lead or as specified in

WAC 296-155-17621 (1)(c) on each occasion that a periodic
and a follow-up blood sampling test conducted pursuant to
this section indicate that the employee’s blood lead is at or

above 40 pg/dl whole blood;
(iv) Fourth year of standard (12/11/96 through

12/10/97). During the fourth year following the effective

date of the standard, the employer shall remove an employee

from work having an exposure to lead or as specified in
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WAC 296-155-17621 (1)(c) on each occasion that a periodic
and a follow-up blood sampling test conducted pursuant to
this section indicate that the employee’s blood lead is at or
above 35 ug/dl whole blood;

(v) Fifth year of standard (12/11/97) and thereafter.
During the fifth year following the effective date of the
standard, the employer shall remove an employee from work
having an exposure to lead or as specified in WAC 296-155-
17621 (1)(c) on each occasion that a periodic and a follow-
up blood sampling test conducted pursuant to this section
indicate that the employee’s blood lead is at or above 30
pg/dl whole blood.

(c) Return of the employee to former job status.

(i) The employer shall return an employee to their
former job status:

(A) For an employee removed due to a blood lead level
at or
above 50ug/100g, when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 40ug/100g whole blood;

(B) For an employee removed due to a blood lead level
at or
above 45ug/100g, when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 35ug/100g whole blood;

(C) For an employee removed due to a blood lead level
at or
above 40ug/100g, when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 30ug/100g whole blood;

(D) For an employee removed due to a blood lead level
at or
above 35ug/100g, when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 25ug/1002 whole blood;

(E) For an employee removed due to a blood lead level
at or
above 30ug/100g, when two consecutive blood sampling
tests indicate that the employee’s blood lead level is at or
below 25ug/100g whole blood;

WAC 296-155-17652 Appendix B to WAC 296-155-176—
Employee Standard Summary. This appendix summarizes
key provisions of the standard for lead in construction that
you as a worker should become familiar with.

(8) Medical Surveillance—WAC 296-155-17621

The medical surveillance program is part of the
standard’s comprehensive approach to the prevention of
lead-related disease. Its purpose is to supplement the main
thrust of the standard which is aimed at minimizing airborne
concentrations of lead and sources of ingestion. Only
medical surveillance can determine if the other provisions of
the standard have affectively protected you as an individual.
Compliance with the standard’s provision will protect most
workers from the adverse effects of lead exposure, but may
not be satisfactory to protect individual workers

¢ who have high body burdens of lead acquired over
past years,

¢ who have additional uncontrolled sources of
non-occupational lead exposure,

¢ who exhibit unusual variations in lead absorption
rates, or
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¢ who have specific non-work related medical condi-
tions which could be aggravated by lead exposure (e.g., renal
disease, anemia).

In addition, control systems may fail, or hygiene and
respirator programs may be inadequate. Periodic medical
surveillance of individual workers will help detect those
failures. Medical surveillance will also be important to
protect your reproductive ability-regardless of whether you
are a man or woman.

All medical surveillance required by the standard must
be performed by or under the supervision of a licensed
physician. The employer must provide required medical
surveillance without cost to employees and at a reasonable
time and place. The standard’s medical surveillance pro-
gram has two parts—periodic biological monitoring and
medical examinations. Your employer’s obligation to offer
you medical surveillance is triggered by the results of the air
monitoring program. Full medical surveillance must be
made available to all employees who are or may be exposed
to lead in excess of the action level for more than 30 days
a year and whose blood lead level exceeds 40 pg/dl. Initial
medical surveillance consisting of blood sampling and
analysis for lead and zinc protoporphyrin must be provided
to all employees exposed at any time (1 day) above the
action level. Additionally, lead-exposed employees that
would not be required to be in a medical surveillance
program according to WAC 296-155-17621 (1)(b) are
required to be offered a blood lead level and ZPP determina-
tion to all potentially exposed workers performing tasks
outlined in WAC 296-155-17621 (1)(c) for more than 30
days in any consecutive 12 months. This includes (1) any
operation involving lead-containing solder in a manner
producing molten solder or airborne particulate solder,
including manufacture or repair of motor vehicle radiators or
sanding or grinding lead-containing solder, or (2) applying
or heating lead-containing solder, or (3) breaking, recycling
or manufacture of lead containing batteries, or (4) casting
objects using lead, brass, or lead-containing alloys, or (5)
where lead-containing coatings or paint are present: abrasive
blasting, welding, cutting, torch burning, manual demolition
of structures, manual scraping, manual sanding, heat gun
applications, power tool cleaning, rivet busting, cleanup
activities where dry expendable abrasives are used; or (6)
spray painting with lead-containing paint; or (7) using lead-
containing mortar, or (9) lead burning, or (10) operation or
cleaning of shooting facilities where lead bullets are used; or
(11) formulation or processing of lead containing pigments
or paints, or (12) cutting, burning, or melting of lead-
containing materials, and (13) any other operation for which
the employer has reason to believe employees have exposure
to lead which may result in whole blood levels greater than
25pg/dl.

Biological monitoring under the standard must be
provided at least every 2 months for the first 6 months and
every 6 months thereafter until your blood lead level is
below 40 pg/dl. A zinc protoporphyrin (ZPP) test is a very
useful blood test which measures an adverse metabolic effect
of lead on your body and is therefore an indicator of lead
toxicity.

If your BLL exceeds 40 pg/dl the monitoring frequency
must be increased from every 6 months to at least every 2
months and not reduced until two consecutive BLLs indicate
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a blood lead level below 40 pg/dl. Each time your BLL is
determined to be over 40 pg/dl, your employer must notify
you of this in writing within five working days of their
receipt of the test results. The employer must also inform
you that the standard requires temporary medical removal
with economic protection when your BLL exceeds 50 pg/dl.
(See Discussion of Medical Removal Protection-WAC 296-
155-17623.) During the first year of the standard, this

removal criterion is 50 pg/dl. Anytime your BLL exceeds
50 pg/dl your employer must make available to you within
two weeks of receipt of these test results a second follow-up
BLL test to confirm your BLL. If the two tests both exceed
50 pg/dl, and you are temporarily removed, then your
employer must make successive BLL tests available to you
on a monthly basis during the period of your removal.

WAC 296-155-17654 Appendix C to WAC 296-155-176—
Medical Surveillance Guidelines. (1) Introduction.

The primary purpose of the Washington Industrial
Safety and Health Act of 1973 is to assure, so far as
possible, safe and healthful working conditions for every
working man and woman. The occupational health standard
for lead in construction is designed to protect workers
exposed to inorganic lead including metallic lead, all
inorganic lead compounds and organic lead soaps.

Under this standard occupational exposure to inorganic
lead is to be limited to 50 pg/m?® (micrograms per cubic
meter) based on an 8 hour time-weighted average (TWA).
This permissible exposure limit (PEL) must be achieved
through a combination of engineering, work practice and
administrative controls to the extent feasible. Where these
controls are in place but are found not to reduce employee
exposures to or below the PEL, they must be used nonethe-
less, and supplemented with respirators to meet the 50 pg/m3
exposure limit.

The standard also provides for a program of biological
monitoring for employees exposed to lead above the action
level at any time, and additional medical surveillance for all
employees exposed to levels of inorganic lead above 30
pg/m3 (TWA) for more than 30 days per year and whose
BLL exceeds 40 pg/dl. In addition, a program of biological
monitoring is to be made available to all potentially lead-
exposed employees performing tasks more than 30 days in
any consecutive 12 months as outlined in WAC 296-155-
17621 (1)(c).

(2) Medical Surveillance and Monitoring Requirements
for Workers Exposed to Inorganic Lead.

Under the standard for inorganic lead in the construction
industry, initial medical surveillance consisting of biological
monitoring to include blood lead and ZPP level determina-
tion shall be provided to employees exposed to lead at or
above the action level on any one day, or to all potentially
lead-exposed employees performing tasks as outlined in
WAC 296-155-17621 (1)(c). In addition, a program of
biological monitoring is to be made available to all employ-
ees exposed above the action level at any time and additional
medical surveillance is to be made available to all employees
exposed to lead above 30 pg/m3 TWA for more than 30 days
each year and whose BLL exceeds 40 pg/dl. This program
consists of periodic blood sampling and medical evaluation
to be performed on a schedule which is defined by previous
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laboratory results, worker complaints or concerns, and the
clinical assessment of the examining physician.

Under this program, the blood lead level (BLL) of all
employees who are exposed to lead above 30 pg/m?3 for more
than 30 days per year or whose blood lead is above 40 pg/dl
but exposed for no more than 30 days per year is to be
determined at least every two months for the first six months
of exposure and every six months thereafter. The frequency
is increased to every two months for employees whose last
blood lead level was 40 pg/dl or above. For employees who
are removed from exposure to lead due to an elevated blood
lead, a new blood lead level must be measured monthly. A
zinc protoporphyrin (ZPP) measurement is strongly recom-
mended on each occasion that a blood lead level measure-
ment is made.  An annual medical examination and
consultation performed under the guidelines discussed in
subsection (4) is to be made available to each employee
exposed above 30 pug/m3 for more than 30 days per year for
whom a blood test conducted at any time during the preced-
ing 12 months indicated a blood lead level at or above 40
pg/dl. Also, an examination is to be given to all employees
prior to their assignment to an area in which airborne lead
concentrations reach or exceed the 30 pg/m? for more than
30 days per year. In addition, a medical examination must
be provided as soon as possible after notification by an
employee that the employee has developed signs or symp-
toms commonly associated with lead intoxication, that the
employee desires medical advice regarding lead exposure
and the ability to procreate a healthy child, or that the
employee has demonstrated difficulty in breathing during a
respirator fitting test or during respirator use. An examina-
tion is also to be made available to each employee removed
from exposure to lead due to a risk of sustaining material
impairment to health, or otherwise limited or specially
protected pursuant to medical recommendations.

Results of biological monitoring or the recommendations
of an examining physician may necessitate removal of an
employee from further lead exposure pursuant to the
standard’s medical removal protection (MRP) program. The
object of the MRP program is to provide temporary medical
removal to workers either with substantially elevated blood
lead levels or otherwise at risk of sustaining material health
impairment from continued substantial exposure to lead.
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test= Under the standard’s ultimate worker removal criteria,
potentially exposed workers performing tasks outlined in

WAC 296-155-17621 (1)(c), or workers having an eight hour
TWA exposure to lead of 30 ug/m3 shall be removed from

Washington State Register, Issue 93-17

(b) This section does not apply to the construction
industry ((erte-agrieuhtural-operations-covered-by)), chapter
((296-306)) 296-155 WAC.

(2) Definitions as applicable to this part.

(a) "Action level" - employee exposure, without regard
to the use of respirators, to an airborne concentration of lead
of thirty micrograms per cubic meter of air (30 pg/m3)
averaged over an eight-hour period.

(b) "Director” - the director of the department of labor
and industries.

(c) "Lead" - metallic lead, all inorganic lead compounds,
and organic lead soaps. Excluded from this definition are all
other organic lead compounds.

(d) "Lead-exposed employee” means an employee
whose job tasks involve working with or in close proximity
to lead-containing materials more than 30 days in any
consecutive 12 months.

(6) Methods of compliance.

(a) Engineering and work practice controls.

(i) Where any employee is exposed to lead above the
permissible exposure limit for more than thirty days per
year, the employer shall implement engineering and work
practice controls (including administrative controls) to reduce
and maintain employee exposure ((telead-in-nceordanee-with
the-implementationsehedule-in-Table I-below)) at or below
50 pg/m3, except to the extent that the employer can demon-
strate that such controls are not feasible. Wherever the
engineering and work practice controls which can be
instituted are not sufficient to reduce employee exposure to
or below the permissible exposure limit, the employer shall
nonetheless use them to reduce exposures to the lowest
feasible level and shall supplement them by the use of
respiratory protection which complies with the requirements
of subsection (7) of this section.

