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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies
each document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS
OF HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.04 RCW)
or the Higher Education Administrative Procedure Act (chapter 28B.19 RCW) may be distinguished by the size
and style of type in which they appear.

(a)  Proposed rules are those rules pending permanent adoption by an agency and set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATTER

RCW 34.04.058 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections —
(i) underlined matter is new matter;
(i) deleted matter is ((hned—eu d-bracketed—between-double-pare
(b) Complete new sections are prefaced by the heading NEW SECTION,;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

e5es));

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA or the HEAPA does
not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser's office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules take effect thirty days after the rules and the agency order adopting
them are filed with the code reviser. This effective date may be delayed, but not advanced, and a delayed
effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser and remain effective for a maximum of ninety
days from that date.
(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser for purposes of clarification or correction or to show the source or history
of a document is enclosed in brackets [ ]

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of
each issue.
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WSR 84-16-001
RULES OF COURT
STATE SUPREME COURT
[June 14, 1984)

IN THE MATTER OF THE ADOPTION
OF RAP 18.14 AND PROPOSED AMEND-
MENTS TO GR 9, APR 1 THROUGH

10, RAP 154, RAP 17.1, CR 50,

CR 59, CR 80, CrR 7.4, CrR 7.6,

SPR 98.16 W, MAR 1.2, CrR 6.2,

SAR 21(c)(1), AND JUSTICE COURT
CIVIL RULES

The adoption of RAP 18.14 and Amendments to GR
9, APR 1 through 10, RAP 154, RAP 17.1, CR 50, CR
59, CR 80, CrR 7.4, CrR 7.6, SPR 98.16W, MAR 1.2,
CrR 6.2, SAR 21(c)(1), and the Justice Court Civil
Rules in their entirety having been proposed and the
Rule and Amendments having been published for com-
ment in 100 Wn.2d Advance Sheet No. 11, with the
exception of APR 1 through 10, SPR 98.16W, MAR
1.2, CrR 6.2 and SAR 21(¢)(1), and the Court having
considered the proposed Rule, the Amendments and the
Comments thereto; and having determined that the
adoption thereof will aid in the prompt and orderly ad-
ministration of justice; Now, therefore, it is hereby

ORDERED:

(a) That RAP 18.14 and Amendments to GR 9, APR
1 through 10, RAP 154, RAP 17.1, CR 50, CR 59, CR
80, CrR 7.4, CrR 7.6, SPR 98.16W, MAR 1.2, CrR 6.2,
SAR 21(c)(1), and the Justice Court Civil Rules in their
entirety; as attached hereto are adopted.

(b) That the comments to the Justice Court Civil
Rules are published solely to aid the Bench and Bar and
are not adopted by the Court.

(¢c) That the amendments to SAR 21(c)(1) will be
published expeditiously in the Washington Reports and
will become effective upon this publication.

(d) That the Rule and Amendments, excepting SAR
21(c)(1), will be published in the Special Rules Edition
of the Washington Reports in July 1984, and will be-
come effective on September 1, 1984,

DATED at Olympia, Washington, this 14th day of
June, 1984.

NO. 25700-A-356

ORDER

William H. Williams

Hugh J. Rosellini James M. Dolliver

Dore, J.

Robert F. Utter Carolyn R. Dimmick

Robert F. Brachtenbach Vernon R. Pearson

RAP 18.14

[RESERVEB}
MOTION ON THE MERITS

(a) Generally. The appellate court may, on its own
motion or on motion of a party, affirm a decision or any
part thereof on the merits in accordance with the proce-
dures defined in this rule. A motion by a party pursuant
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to this rule should be denominated a "motion on the
merits.” The general motion procedures defined in Title
17 apply to a motion on the merits only to the extent
provided in this rule.

(b) Time. A party may submit a motion on the merits
any time after the appellant's brief has been filed. The
appellate court on its own motion may, at any time, set a
case on the motion calendar for disposition and enter
orders the court deems appropriate to facilitate the
hearing and disposition of the case. The clerk will notify
the parties of the setting and of any orders entered by
the court.

(c) Content, Filing, and Service; Response. A motion
on the merits should be a separate document and should
not be included within a party's brief on the merits. The
motion should comply with a party's brief on the merits.
The motion should comply with rule 17.3(a), except that
material contained in a brief may be incorporated by
reference and need not be repeated in the motion. The
motion should be filed and served as provided in rule
17.4. A response may be filed and served as provided in
rule 17.4(e) and may incorporate material in a brief by
reference.

(d) Who Decides Motion. A motion on the merits
shall be determined initially by a judge or commissioner
of the appellate court.

(e) Considerations Governing Decision on Motion. A
motion on the merits will be granted in whole or in part
if the appeal or any part thereof is determined to be
clearly without merit. In making these determinations,
the judge or commissioner will consider all relevant fac-
tors including whether the issues on review (1) are
clearly controlled by settled law, (2) are factual and
supported by the evidence, or (3) are matters of judicial
discretion and the decision was clearly within the discre-
tion of the trial court.

(f) Oral Argument. A motion on the merits may be
denied without oral argument if the case obviously re-
quires full appellate review. In all other instances rule
17.5 applies to a motion on the merits, except that oral
argument will ordinarily be granted for a motion on the
merits that is to be decided initially by the judge or
judges. If the appellate court initiates the motion on the
merits, the parties will be given an opportunity to submit
briefs on the motion before the date set for oral argu-
ment on the motion.

(g) Form of Decision Denying Motion. Rule 17.6 is
applicable to a decision denying a motion on the merits.

(h) Form of Decision Granting Motion. A ruling or
decision granting a motion on the merits will be brief
concise and will include a description of the facts suffi-
cient to place the issues in context, a statement of the
issues, and a resolution of the issues with supportive
reasons.

(i) Review of Ruling. A ruling or decision denying a
motion on the merits or referring the motion to the
judges for decision pursuant to rule 17.2(b) is not sub-
ject to review by the judges. A ruling or decision grant-
ing a motion on the merits by a single judge or
commissioner is subject to review as provided in rule
17.7.
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(j) Nondisqualification of Judge. Participation in a
ruling or decision on a motion on the merits does not
thereby disqualify a judge from further participation in
the case.

(k) Procedure Optional With Court. The Supreme
Court or any division of the Court of Appeals may, by
general order, decide not to use the procedure defined by
this rule.

RULES 18.15 through 18.20
[RESERVED]

GENERAL RULE 9
SUPREME COURT RULEMAKING PROCEDURE

(a) Statement of Purpose. In promulgating rules of
court it is the purpose of the Washington State Supreme
Court to ensure that:

(1) An orderly and uniform procedure is followed;

(2) All interested groups are given notice and an op-
portunity to express views regarding proposed rules;

(3) Adequate notice of adopted rules changes and of
the effective dates is given;

(4) All proposed rules are necessary statewide;

(5) Rules changes are minimized to prevent disruption
of court practice;

(6) The purpose of rules of court is to provide neces-
sary governance of court procedure and practice; and

(7) All rules of court are clear and definite in appli-
cation.

(b) Definitions. As used in this rule, the following
terms have these meanings:

(1) "Suggested rule change” means a recommenda-
tion for a rule change or a new rule to the Chief Justice.

(2) "Proposed rule” means a recommendation for a
rule change made by the Fudictal—-Councilor—by—the
Washington State Bar Association to the Washington
State Supreme Court.

(¢) Initiation of Rules Changes. All suggestions for
rules changes shall be sent to the Chief Justice who shall
transmit them to the Judtctal-Councit-and-to-the Wash-

ington State Bar Association, except—suggestions—for—a
change—m—the—E€ode—of Professtonat-Responsibitity;—the
shatt-betransmitted-onty-to-the Bar:

Any group or association whose members are involved
in the court system may file a request with the Chief
Justice to receive copies of suggested rule changes. The
request may specify that the group or association wishes
to receive copies of all suggested rule changes or of only
certain kinds of suggested rule changes. The request
shall state the person to whom the suggested rule change
should be sent. Once filed, the request shall be a contin-
uing one until withdrawn by the group or association.

(d) Receipt of Proposed Rules by Supreme Court.
Once a suggested rule has been approved by the Judictat
Eouncitorby-the Washington State Bar Association, it
shall be transmitted as a proposed rule to the Chief Jus-
tice.

The text of all proposed rules shall be typed on 8% by
11-inch line-numbered paper with consecutive page
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numbering. If the proposed rule affects an existing rule,
deleted portions shall be shown and stricken through;
new portions shall be underlined once.

Every proposed rule shall be accompanied by a cover
sheet explaining:

(1) Background—what person or group initiated the
rules change study and the reason for the request;

(2) Purpose—the purpose of and the necessity for the
proposed rule including whether it creates or resolves
any conflicts with statutes, case law, or other court rules;

(3) Judictal-Councit-or Washington State Bar Associ-
ation Action—a summary of the viewpoints expressed
during the development of and debate over the proposed
rule;

(4) Supporting Material—a table of contents listing
the material sent to the Supreme Court in support of the
proposal including letters, memoranda, minutes of meet-
ings, or research studies;

(5) Spokesperson—a designation of the person who is
knowledgeable about the proposed rule and who could
provide additional information to the Supreme Court;

(6) Hearing—whether a hearing is recommended.

All proposed rules must be received by the Supreme
Court on or before October 31 to be effective for the
succeeding September 1.

(e) Action by Supreme Court. If a proposed rule is
amended or rejected by the Supreme Court, the Judictal
€ouncitand-the Washington State Bar Association will
be notified in writing. If a proposed rule is approved, the
Supreme Court will order the proposed rule published
for comment.

The Supreme Court may invite persons familiar with
the rule to provide additional information.

(f) Publication for Comment. All proposed rules ap-
proved by the Supreme Court for publication will be
published for comment in a Washington Reports ad-
vance sheet during the month of January.

All comments shall be directed to the Chief Justice
and shall be received no later than the last day of April.
If a comment contains a draft of a rule, it must be in the
format outlined in 9(d).

All comments received will be kept on file in the office
of the clerk of the court for public inspection and
copying.

(g) Final Adoption, Publication, and Effective Date.
After the comment period, the Supreme Court will
adopt, amend, or reject a proposed rule or take such
other action as the court deems appropriate.

Prior to action by the Supreme Court, the court may,
in its discretion, hold a hearing on a proposed rule at a
time and in a manner defined by the court.

All adopted rules shall be published the first of July in
a special edition of the Washington Reports advance
sheet.

All adopted rules shall become effective the first day
of September unless an emergency as determined by the
Supreme Court necessitates a different effective date.

(h) Periodic Review. The Supreme Court, in consul-
tation with the Judtcial-Councit-and—the Washington
State Bar Association, will establish procedures for the
periodic review of the rules of court.
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(1) Miscellaneous Provisions. This rule is effective on
March 19, 1982, and applies to all proposed rules
changes not adopted by the Supreme Court by that date.

The Supreme Court, in its’ discretion, may adopt,
amend, or rescind a rule without following the proce-
dures set forth in this rule.

RULE 1

IN GENERAL; SUPREME COURT;
PREREQUISITES TO THE
PRACTICE OF LAW

(a) Supreme Court. The Supreme Court of Washing-
ton has the exclusive responsibility and the inherent
power to establish the qualifications for admission to
practice law, and to admit persons to practice law in this
state. Any person carrying out the functions set forth in
these rules is acting under the authority and at the di-
rection of the Supreme Court.

(b) Prerequisites to the Practice of Law. Except as
may be otherwise provided in these rules, a person shall
not appear as an attorney or counsel in any of the courts
of the State of Washington, or practice law in this state,
unless that person has passed the Washington State bar
examination, has complied with the other requirements
of these rules, and is an active member of the Washing-
ton State Bar Association (referred to in these rules as
the Bar Association). A person shall be admitted to the
practice of law and become an active member of the Bar
Association only by order of the Supreme Court.

RULE 2
BOARD OF GOVERNORS

(a) Powers. In addition to any other power or author-
ity in other rules, the Board of Governors of the Bar
Association (referred to in these rules as the Board of
Governors) shall have the power and authority to:

(1) Appoint a Committee of Law Examiners (referred
to in these rules as the Committee) from among the ac-
tive members of the Bar Association for the purposes of
assisting the Board of Governors in conducting the bar
examination and in supervising the law clerk program;

(2) Approve or deny applications for permission to
take the bar examination, to enroll in the law clerk pro-
gram, or to engage in the limited practice of law under
pertinent provisions of rules 8 and 9;

(3) Investigate all aspects of an applicant’s qualifica-
tions to take the bar examination, to be admitted to the
practice of law, to engage in the limited practice of law
under pertinent provisions of rules 8 and 9, or to enroll
in the law clerk program;

(4) Recommend to the Supreme Court the admission
or rejection of each applicant who has passed the bar
examination or who is applying to engage in the limited
practice of law under pertinent provisions of rules 8 and
9;

(5) Approve law schools for the purposes of these
rules and maintain a list of such approved law schools on
file with the Clerk of the Supreme Court;

[5]
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(6) Prescribe, with the approval of the Supreme
Court, the amount of any fees required by these rules;

(7) Prescribe the form and content of any application,
certificate, or other document referred to in these rules;
and

(8) Perform any other functions and take any other
actions provided for in these rules, or as may be dele-
gated by the Supreme Court, or as may be necessary
and proper to carry out its duties.

(b) Written Request. Any request to the Board of
Governors for action on any subject under these rules
shall be in writing and shall be properly filed. For the
purpose of these rules, filing shall occur at the head-
quarters office of the Bar Association.

RULE 3

APPLICANTS TO TAKE THE BAR
EXAMINATION

(a) Prerequisite for Admission. Every person desiring
to be admitted to the Bar of the State of Washington
must be of good moral character and must qualify for
and pass a bar examination.

(b) Qualification for Bar Examination. To qualify to
sit for the bar examination, a person must:

(1) Be either (i) a citizen of the United States, or (ii)
an alien lawfully admitted for permanent residence in
accordance with federal immigration and naturalization
law; and

(2) Present satisfactory proof of either (i) graduation
from a law school approved by the Board of Governors,
or (ii) completion of the law clerk program prescribed
by these rules, or (iii) admission to the practice of law
by examination, together with current good standing, in
any state or territory of the United States or the District
of Columbia, and active legal experience for at least 3 of
the 5 years immediately preceding the filing of the ap-
plication. "Active legal experience" shall mean experi-
ence either in the active practice of law, or as a teacher
at an approved law school, or as a judge of a court of
general or appellate jurisdiction, or any combination
thereof, in a state or territory of the United States or in
the District of Columbia.

(c) Exceptions. The Board of Governors may, in its
discretion, withhold permission for an otherwise qualified
person to sit for the bar examination, until completion of
an inquiry into the applicant's character and fitness, if
the applicant (i) has ever been convicted of a "serious
crime"” as defined in RLD 3.1(h), or (ii) has ever been
disbarred or is presently suspended from the practice of
law for disciplinary reasons in any jurisdiction, or (iii)
has previously been denied admission to the Bar in this
or any other jurisdiction for reasons other than failure to
pass a bar examination. The Board of Governors may
also withhold permission to sit for the bar examination
where for any other reason there are serious and sub-
stantial questions regarding the present moral character
or fitness of the applicant.

(d) Forms; Fees; Filing. Every applicant to take the
bar examination shall:
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(1) Execute and file an application, in the form and
manner and within the time limits that may be pre-
scribed by the Board of Governors;

(2) Pay upon the filing of the application such fees as
may be set by the Board of Governors with the approval
of the Supreme Court; and

(3) Furnish whatever additional information or proof
may be required in the course of investigating the appli-
cant.

RULE 4

BAR EXAMINATIONS; CERTIFICATION OF
RESULTS

(a) Bar Examination. The examination for admission
to the bar shall be conducted by and under the direction
of the Board of Governors with the assistance of the
Committee. The bar examination shall be held in Feb-
ruary and in July of each year, or at such other times as
the Board of Governors may designate, commencing at
the times and in the locations selected by the Board of
Governors.

(b) Certification of Results; Notice. As soon as prac-
ticable after the completion of the bar examination, the
Committee shall certify to the Board of Governors the
grades of all applicants who have taken the bar exami-
nation. The Board of Governors shall cause each appli-
cant to be notified of the results of the bar examination.
No information will be divulged concerning the appli-
cants who failed the bar examination.

(c) Repeating Bar Examination. Any applicant failing
a bar examination may apply to take another bar exam-
ination, but after the third failure occurring over any
period of time no applicant shall take any subsequent
bar examination until 11 months have elapsed since the
date upon which the immediately preceding bar exami-
nation was taken. The 1l1-month waiting period shall
apply to each succeeding failure on the bar examination.

RULE 5

RECOMMENDATION FOR ADMISSION; ORDER
ADMITTING TO PRACTICE; PAYMENT OF
MEMBERSHIP FEE; OATH OF ATTORNEY;

RESIDENT AGENT

(a) Recommendation for Admission. The Board of
Governors shall recommend to the Supreme Court the
admission or rejection of each applicant who has passed
the bar examination. A recommendation for admission
shall be based upon the Board of Governors determina-
tion, after investigation, that the applicant appears to be
of good moral character and in all respects qualified to
engage in the practice of law. All recommendations of
the Board of Governors shall be accompanied by the ap-
plicant's application for examination and any other doc-
uments deemed pertinent by the Board of Governors or
requested by the Supreme Court. The recommendation
and all accompanying documents and papers shall be

(6]
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kept by the Clerk of the Supreme Court in a separate
file which shall not be a public record.

(b) Order Admitting to Practice. After examining the
recommendation and accompanying papers transmitted
by the Board of Governors, the Supreme Court may en-
ter such order in each case as it deems advisable. For
those applicants it deems qualified, the Supreme Court
shall enter an order admitting them to the practice of
law, conditioned upon such applicant's:

(1) Taking and filing with the Clerk of the Supreme
Court the Oath of Attorney within 1 year from the date
the bar examination results are made public, except for
good cause shown; and

(2) Paying to the Bar Association its membership fee
for the current year; and

(3) Designating a resident agent if required to do so
by section (e).

(c) Oath of Attorney. The Oath of Attorney must be
taken before a court of general or appellate jurisdiction,
sitting in open court, in the State of Washington. In the
event a successful applicant is outside the State of
Washington and the Chief Justice is satisfied that it is
impossible or impractical for the applicant to take the
oath before a court of general or appellate jurisdiction in
this state, the Chief Justice may, upon proper applica-
tion setting forth all the circumstances, designate a per-
son authorized by law to administer oaths, before whom
the applicant may appear and take said oath.

(d) Contents of Oath. The oath which all applicants
shall take is as follows:

OATH OF ATTORNEY
State of Washington, County of

I, , do solemnly swear declare:

1. T am fully subject to the laws of the State of
Washington and the Laws of the United States and will
abide by the same.

2. I will support the constitution of the State of
Washington and the constitution of the United States.

3. I will abide by the Code of Professional Responsi-
bility approved by the Supreme Court of the State of
Washington.

4. I will maintain the respect due to the courts of jus-
tice and judicial officers.

5. I will not counsel, or maintain any suit, or proceed-
ing, which shall appear to me to be unjust, or any de-
fense except as I believe to be honestly debatable under
the law, unless it is in defense of a person charged with a
public offense. I will employ for the purpose of main-
taining the causes confided to me only those means con-
sistent with truth and honor. I will never seek to mislead
the judge or jury by any artifice or false statement.

6. I will maintain the confidence and preserve invio-
late the secrets of my client, and will accept no compen-
sation in connection with the business of my client unless
this compensation is from or with the knowledge and
approval of the client or with the approval of the court.

7. I will abstain from all offensive personalities, and
advance no fact prejudicial to the honor or reputation of
a party or witness unless required by the justice of the
cause with which I am charged.

, SS.
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8. I will never reject, from any consideration personal
to myself, the cause of the defenseless or oppressed, or
delay unjustly the cause of any person.

(signature)

SUBSCRIBED and sworn to me before this
day of , 19

Judge

(e) Non-Resident Lawyers; Resident Agent. There
shall be no requirement that an applicant or a member
of the Bar Association be a resident or a bona fide resi-
dent in the State of Washington. Every active member
of the Bar Association who does not live or maintain an
office in the State of Washington shall file with the Bar
Association the name and address of an agent within
this state for the purpose of receiving service of process
or of any other document required or permitted by stat-
ute or court rule to be served or delivered to a resident
lawyer. Service or delivery to such agent shall be
deemed service upon or delivery to the lawyer.

RULE 6
LAW CLERK PROGRAM

(a) Applicants. Every applicant for enrollment in the
law clerk program shall:

(1) Be of good moral character;

(2) Present satisfactory proof of having been granted
a bachelor's degree, other than a bachelor of laws, by a
college or university offering such a degree on the basis
of a 4-year course of study;

. .

(3) Achicvea satisfactory—scorc—on—the—tav Scho'o_l
7.“""'5"55'.0" ’I est-administered—by—taw-Schoot—Admis

4 (3) Obtain regular, full-time employment in the
State of Wshington as a law clerk with (i) a judge of a
court of general or appellate jurisdiction, or (ii) a lawyer
or firm of lawyers licensed to practice in this state and
actively engaged in the practice of law;

£5) (4) Submit on forms provided by the Bar Associ-
ation (i) an application for admission to the law clerk
program, (ii) the tutor's statement required by section
(b)(3) of this rule, and, (iii) an application fee; and

£6) (5) Appear for an interview, provide any addition-
al information or proof, and cooperate in any investiga-
tion, as may be deemed relevant by the Board of
Governors.

(b) Tutors. A lawyer may act as a tutor for only one
law clerk at a time. To be eligible to act as a tutor in the
law clerk program, a lawyer shall:

(1) Be an active member in good standing of the Bar
Association, provided that if a disciplinary sanction has
been imposed upon the lawyer within the 5 years imme-
diately preceding the filing of the law clerk's application
for enrollment, the Board of Governors shall have the
discretion to accept or reject the lawyer as tutor;

(2) Have been actively and continuously engaged in
the practice of law or have held the required judicial
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position for at least 10 years immediately preceding the
filing of the law clerk's application for enrollment; and

(3) Provide a tutor's statement certifying to the law
clerk's employment and to the tutor's eligibility, and
agreeing to instruct and examine the law clerk in the
curriculum prescribed by the Committee with the ap-
proval of the Board of Governors.

(c) Length of Study. A law clerk, whose application
for enrollment has been accepted by the Board of Gov-
ernors, shall study for 4 calendar years. Each calendar
year shall consist of at least 48 weeks, with a minimum
of 30 hours of study each week, including the time spent
in performing the duties of a law clerk. The tutor shall
give personal supervision to the law clerk for a veraging
at least 5 3 hours each week. "Personal supervision" is
defined as time actually spent with the law clerk for the
exposition and discussion of the law, the recitation of
cases, and the critical analysis of the law clerk's written
assignments.

(d) Course of Study. The subjects to be studled the
sequence in which they are to be studied, and any other
matters pertaining thereto shall be as prescribed by the
Committee with the approval of the Board of Governors.

(e) Examinations. All law clerks shall:

(1) Each month, complete a written examination pre-
pared, administered, and graded by the tutor. The ex-
amination shall be answered without research,
assistance, or reference to source materials during the
examination;

(2) Annually, or at such other intervals as may be es-
tablished by the Committee, appear with the tutor be-
fore the Committee for an oral evaluation of the law
clerk's progress.

(f) Certificates. In addition to the tutor's statement
required by section (b)(3) of this rule, the tutor shall
submit, on forms provided by the Bar Association:

(1) A monthly certificate, accompanying the written
examination, stating the number of hours the law clerk
studied each week, the number of hours spent by the tu-
tor in personal supervision each week, that the written
examination was administered as required, and that, in
the opinion of the tutor, the law clerk is progressing sat-
isfactorily; and

(2) At the conclusion of the law clerk's course of
study, a certificate stating that the law clerk has com-
pleted the prescribed length and course of study, and, in
the tutor's opinion, is qualified to take the bar examina-
tion and is competent to practice law.

(g) Termination. The Board of Governors may direct
a law clerk to change tutors, and may terminate the en-
rollment of law clerks or remove tutors from the pro-
gram. The Committee may recommend to the Board of
Governors that the enrollment of the law clerk in the
program be terminated for:

(1) Failure to complete the prescribed length and
course of study within 6 years from the date the law
clerk's application for admission was accepted;

(2) Failure of the tutor to submit the monthly exami-
nations and certificates at the end of each month in
which they are due;

(3) Failure to comply with any of the requirements of
the law clerk program; and :
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(4) Any other grounds deemed pertinent by the Com-
mittee. :

(h) Advanced Standing. The Board of Governors may
grant advanced standing to an enrolled law clerk who
has attended either an approved or a non—approved law
school.

(i) Effective Date. The revision of this rule shall not
apply retroactively to any law clerk whose enrollment
has been approved and accepted by the Board of Gov-
ernors prior to the effective date of this revision. Each
law clerk may complete the course of study under the
version of the rule in effect on the date the application
for enrollment to the law clerk program was accepted.

RULE 7
INVESTIGATIONS; DUTY OF APPLICANT

(a) Investigations. The Board of Governors may refer
any application for permission to take the bar examina-
tion, to be admitted to the practice of law or to be ad-
mitted to the limited practice of law under pertinent
provisions of rules 8 and 9, or to enroll in the law clerk
program to state bar counsel or to any existing or special
committee of the Bar Association for investigation. In
connection with any investigation, the Board of Govern-
ors shall have the power to:

(1) Direct the issuance of subpoenas by the Executive
Director of the Bar Association in the name of the
Board of Governors to compel the attendance of wit-
nesses at depositions or hearings, or for the production
of books, records, or other documents;

(2) Require additional proof or answers to interroga-
tories relating to any fact stated in an application; and

(3) Require an applicant, upon reasonable notice, to
appear before the Board of Governors or any existing or
special committee of the Bar Association for an exami-
nation regarding any matter deemed by the Board of
Governors to be relevant to a proper consideration of the
application.

(b) Duty of Applicant. It shall be the duty of every
applicant to cooperate with any investigation required by
the Board of Governors, by promptly furnishing written
or oral explanations, documents, releases, authorizations,
or anything eJse reasonably required by the investigator.
Failure to appear as directed or to furnish additional
proof or answers as required or to cooperate fully shall
be sufficient reason for the Board of Governors to reject
or to recommend the rejection of an application.

RULE 8
SPECIAL ADMISSIONS

(a) In General. Lawyers admitted to the practice of
law in any state or territory of the United States or the
District of Columbia, who do not meet the requirements
of rule (1)(b), may engage in the practice of law in this
state only as provided in this rule.

(b) Exception for Particular Action or Proceeding. A
member in good standing of the bar of any other state or
territory of the United States or of the District of
Columbia, who is a resident of and maintains a practice
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in such other state, territory, or District, may appear as
a lawyer in the trial of any action or proceeding only (i)
with the permission of the court or tribunal in which the
action or proceeding is pending, and (ii) in association
with an active member of the Bar Association, who shall
be the lawyer of record therein, responsible for the con-
duct thereof, and present at all proceedings.

(1) An application to appear as such a lawyer shall be
made to the court or tribunal before whom the action or
proceeding is pending. The application shall be heard by
the court or tribunal after such notice to the adverse
parties as the court or tribunal shall direct. The court or
tribunal shall enter an order granting or refusing the
application, and, if the application is refused, the court
shall state its reasons.

(2) No member of the Bar Association shall lend his
or her name for the purpose of, or in any way assist in,
avoiding the effect of this rule.

(c) Exception for Indigent Representation. A member
in good standing of the bar of another state or territory
of the United States or of the District of Columbia, who
is eligible to take the bar examination in this state, while
rendering service in either a bar association or govern-
mentally sponsored legal services organization or in a
public defender's office or similar program providing le-
gal services to indigents and only in that capacity, may,
upon application and approval, practice law and appear
as a lawyer before the courts of this state in any matter,
litigation, or administrative proceeding, subject to the
following conditions and limitations:

(1) Application to practice under this rule shall be
made to the Board of Governors, and the applicant shall
be subject to the Rules for Lawyer Discipline and to the
Code of Professional Responsibility.

(2) In any such matter, litigation, or administrative
proceeding, the applicant shall be associated with an ac-
tive member of the Bar Association, who shall be the
lawyer of record and responsible for the conduct of the
matter, litigation, or administrative proceeding.

(3) The applicant shall apply for and take the first bar
examination which is given more than 90 days after the
date of the applicant's admission to practice under this
rule.

(4) The applicant's right to practice under this rule (i)
may be terminated by the Supreme Court at any time
with or without cause, or, (ii) shall be terminated auto-
matically for failure to take or pass the required bar ex-
amination, or, (iii) shall be terminated for failure to
become an active member of the Bar Association within
60 days of the date the bar examination results are made
public, or, (iv) in any event, shall be terminated within |
year from the original date of the applicant's admission
to practice law in this state under this rule.

(d) Exception for Educational Purposes. A lawyer
who is enrolled and in good standing as a postgraduate
student or as a faculty member in a program of an ap-
proved law school in this state, involving clinical work in
the courts or in the practice of law, may apply to the
Board of Governors for admission to the limited practice
of law by paying an investigation fee and by presenting
satisfactory proof of (i) admission to the practice of law
and current good standing in any state or territory of the
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United States or the District of Columbia, and, (ii)
compliance with the requirements of rule 3(b)(1), and,
(iii) good moral character.

(1) Upon approval of the application by the Board of
Governors, the applicant shall take the Oath of Attor-
ney, and the Board of Governors shall transmit its rec-
ommendation to the Supreme Court which shall enter an
order admitting the applicant to the limited practice of
law under this section.

(2) The practice of an applicant admitted under this
section shall be (i) limited to the period of time the ap-
plicant actively participates in the program, (ii) limited
to the clinical work of the particular course of study in
which the applicant is enrolled or teaching, (iii) free of
charge for the services so rendered, and (iv) subject to
the Code of Professional Responsibility and the Rules
for Lawyer Discipline.

(3) An applicant admitted under this section shall be
deemed an active member of the Bar Association only
for the purpose of serving as a supervising lawyer under
rule 9, and for no other purpose.

(4) When the applicant ceases actively to participate
in the program, the law school dean shall immediately
notify the Bar Association and the clerk of the Supreme
Court so that the applicant’s right to practice may be
terminated of record.

RULE 9
LEGAL INTERNS

(a) Admission to Limited Practice. Qualified law stu-
dents, enrolled law clerks, and graduates of approved
law schools may be admitted to the status of legal intern
and be granted a limited license to engage in the prac-
tice of law only as provided in this rule. To qualify, an
applicant must:

(1) Be a student duly enrolled and in good academic
standing at an approved law school with legal studies
completed amounting to not less than two—thirds of a
prescribed 3-year course of study or five—eighths of a
prescribed 4-year course of study, and have the written
approval of the applicant's law school dean or a person
designated by such dean; or

(2) Be an enrolled law clerk in compliance with the
provisions of rule 6 with not less than three—fourths of
the prescribed 4-year course of study completed, and
have the written approval of the tutor; or

(3) Make the application before the expiration of 9
months following graduation from an approved law
school, and submit satisfactory evidence thereof to the
Bar Association; and

(4) Certify in writing under oath that the applicant
has read, is familiar with, and will abide by, the Code of
Professional Responsibility and this rule.

(b) Procedure. The applicant shall submit an applica-
tion, for which no fee shall be required, on a form pro-
vided by the Bar Association, setting forth the
applicant's qualifications.

(1) The application shall give the name of, and shall
be signed by, the supervising lawyer who, in doing so,
shall assume the responsibilities of supervising lawyer set
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forth in this rule if the applicant is granted a limited li-
cense as a legal intern. The supervising lawyer shall be
relieved of such responsibilities upon the termination of
the limited license or at an earlier time if the supervising
lawyer or the applicant gives written notice to the Bar
Association and the Supreme Court requesting that the
supervising lawyer be so relieved. In the latter event an-
other active member of the Bar Association may be sub-
stituted as such supervising lawyer by giving written
notice of such substitution, signed by the applicant and
by such other active member, to the Bar Association and
the Supreme Court.

(2) Upon receipt of the application, it shall be exam-
ined and evaluated by the Board of Governors which
shall endorse thereon its approval or disapproval and
forward the same to the Supreme Court.

(3) The Supreme Court shall issue or refuse the issu-
ance of a limited license of a legal intern. The Supreme
Court's decision shall be forwarded to the Bar Associa-
tion, and the applicant shall be informed of the Supreme
Court's decision.

(c) Scope of Practice. A legal intern shall be author-
ized to engage in the limited practice of law, in civil and
criminal matters, only as authorized by the provisions of
this rule. A legal intern shall be subject to the Code of
Professional Responsibility and the Rules for Lawyer
Discipline as adopted by the Supreme Court and to all
other laws and rules governing lawyers admitted to the
bar of this state, and shall be personally responsible for
all services performed as an intern. Upon recommenda-
tion of the Disciplinary Board, a legal intern may be
precluded from sitting for the bar examination or from
being admitted as a member of the Bar Association
within the discretion of the Board of Governors. Any
such intern barred from the bar examination or from
recommendation for admission by the Board of Govern-
ors shall have the usual rights of appeal to the Supreme
Court.

(1) A judge may exclude a legal intern from active
participation in a case filed with the court in the interest
of orderly administration of justice or for the protection
of a litigant or witness, and shall thereupon grant a con-
tinuance to secure the attendance of the supervising
lawyer.

(2) No legal intern may receive payment from a client
for the intern's services. However, nothing contained
herein shall prevent a legal intern from being paid for
services by the intern's employer or to prevent the em-
ployer from making such charges for the service of the
legal intern as may otherwise be proper. A legal intern
and the intern's supervising lawyer or a lawyer from the
same office shall, before the intern undertakes to per-
form any services for a client, inform the client of the
legal intern's status.

(3) A legal intern may advise or negotiate on behalf
of a person referred to the intern by the supervising
lawyer. A legal intern may prepare necessary pleadings,
motions, briefs or other documents. It is not necessary in
such instances for the supervising lawyer to be present.

(4) A legal intern may participate in superior court
and Court of Appeals proceedings, including depositions,
provided the supervising lawyer or another lawyer from
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the same office is present. Ex parte and agreed orders
may be presented to the court by a legal intern without
the presence of the supervising lawyer or another lawyer
from the same office. An intern may represent the state
in juvenile court in misdemeanor and gross misdemeanor
cases without in—court supervision after a reasonable pe-
riod of in—court supervision, which shall not be less than
one trial.

(5) Except as otherwise provided in subsection
9(c)(6), in courts of limited jurisdiction, a legal intern,
only after participating with the supervising lawyer in at
least one nonjury case, may try nonjury cases in such
courts without the presence of a supervising lawyer and,
only after participating with the supervising lawyer in at
least one jury case, may try jury cases in such courts
without the presence of a supervising lawyer.

(6) Either the supervising lawyer or a lawyer from the
same office shall be present in the representation of a
defendant in all preliminary criminal hearings.

(d) Supervising Lawyer. The supervising lawyer shall
be an active member of the Bar Association in good
standing, provided that if a disciplinary sanction has
been imposed upon the lawyer within the 5 years imme-
diately preceding the filing of the application, the Board
of Governors shall have the discretion to accept or reject
the lawyer as a supervising lawyer. The supervising law-
yer shall have been actively engaged in the practice of
law in the State of Washington or elsewhere for at least
3 years at the time the application is filed.

(1) The supervising lawyer or another lawyer from the
same office shall direct, supervise and review all of the
work of the legal intern and both shall assume personal
professional responsibility for any work undertaken by
the legal intern while under the lawyer's supervision. All
pleadings, motions, briefs, and other documents prepared
by the legal intern shall be reviewed by the supervising
lawyer or a lawyer from the same office as the supervis-
ing lawyer. When a legal intern signs any correspon-
dence or legal document, the intern's signature shall be
followed by the title "legal intern” and, if the document
is prepared for presentation to a court or for filing with
the clerk thereof, the document shall also be signed by
the supervising lawyer or lawyer from the same office as
the supervising lawyer. In any proceeding in which a le-
gal intern appears before the court, the legal intern must
advise the court of the intern's status and the name of
the intern's supervising lawyer.

(2) Supervision shall not require that the supervising
lawyer be present in the room while the legal intern is
advising or negotiating on behalf of a person referred to
the intern by the supervising lawyer, or while the legal
intern is preparing the necessary pleadings, motions,
briefs, or other documents.

(3) As a general rule, no supervising lawyer shall have
supervision over more than 1 legal intern at any one
time. However, in the case of (i) recognized institutions
of legal aid, legal assistance, public defender and similar
programs furnishing legal assistance to indigents, or le-
gal departments of a state, county or municipality, the
supervising lawyer may have supervision over 2 legal in-
terns at one time, or (ii) a clinical course offered by an
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approved law school where such course has been ap-
proved by its dean and is directed by a member of its
faculty, and conducted within institutions or legal de-
partments described in (i) or the law school, each full-
time clinical supervising lawyer may have supervision
over 10 legal interns at one time provided a supervising
lawyer attends all adversarial proceedings conducted by
the legal interns.

(4) A lawyer currently acting as a supervising lawyer
may be terminated as a supervising lawyer at the discre-
tion of the Board of Governors. When an intern's super-
visor is so terminated, the intern shall cease performing
any services under this rule and shall cease holding him-
self or herself out as a legal intern until written notice of
a substitute supervising lawyer, signed by the intern and
by the new and qualified supervising lawyer, is given to
the Bar Association and to the Supreme Court.

(5) The failure of a supervising lawyer, or lawyer act-
ing as a supervising lawyer, to provide adequate supervi-
sion or to comply with the duties set forth in this rule
shall be grounds for disciplinary action pursuant to the
Rules for Lawyer Discipline.

(6) For purposes of the attorney—client privilege, an
intern shall be considered a subordinate of the lawyer
providing supervision for the intern.

(7) For purposes of the provisions of this rule which
permit a lawyer from the same office as the supervising
lawyer to sign documents or be present with a legal in-
tern during court appearances, the lawyer so acting must
be one who meets all of the qualifications for becoming a
supervising lawyer under this rule.

(e) Term of Limited License. A limited license as a
legal intern shall be valid, unless revoked, for a period of
not more than 24 consecutive months, provided that a
person who fails the bar examination shall not continue
to serve or to be eligible to become a legal intern after
the date the bar examination results are made public,
and provided further that a person shall not serve as a
legal intern more than 12 months after graduation from
law school.

(1) The approval given to a law student by the law
school dean or the dean's designee or to a law clerk by
the tutor may be withdrawn at any time by mailing no-
tice to that effect to the Clerk of the Supreme Court and
to the Bar Association, and shall be withdrawn if the
student ceases to be duly enrolled as a student prior to
graduation or ceases to be in good academic standing or
if the law clerk ceases to comply with rule 6.

(2) A limited license is granted at the sufferance of
the Supreme Court and may be revoked at any time
upon the Court's own motion, or upon the motion of the
Board of Governors, in either case with or without cause.

(3) An intern shall immediately cease performing any
services under this rule and shall cease holding himself
or herself out as a legal intern (i) upon termination for
any reason of the intern's limited license under this rule;
or (ii) upon the resignation of the intern's supervising
lawyer; or (iii) upon the suspension or termination by
the Board of Governors of the supervising lawyer's status
as supervising lawyer; or (iv) upon the withdrawal of
approval of the intern pursuant to this rule.
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RULE 10
[RESERVED]

RAP 154

CLAIM FOR PAYMENT OF EXPENSE FOR
INDIGENT PARTY

(a) Conditions for Payment. The expenses for an indi-
gent party which are necessarily incident to review by an
appellate court will be paid from public funds only if:

(1) An order of indigency is included in the record on
review; and

(2) An order properly authorizes the expense claimed;
and

(3) The claim is made by filing four copies of an in-
voice in the form and manner and within the time pro-
vided by this rule.

(b) Invoice Generally. Each invoice must include the
appellate court caption and docket number and the
name of the claimant. The claimant's social security
number or the Internal Revenue Service employer iden-
tification number of the claimant's firm must be included
on each invoice, except one submitted by the superior
court clerk. The invoice of a court reporter or a superior
court clerk may be submitted as soon as the services
have been performed or the expense incurred, but the
invoice must be filed within 10 days after issuance of the
mandate. The invoice must be filed in the appellate court
to which the notice of appeal or notice for discretionary
review was directed. Invoices filed in the Court of Ap-
peals will be forwarded to the Supreme Court together
with a statement indicating whether the requirements of
this rule are satisfied.

(c) Invoice of Counsel. An invoice submitted by coun-
sel representing an indigent party should be titled "In-
voice of Counsel for Indigent Party." An invoice may be
submitted only after oral argument, and not later than
10 days after issuance of the mandate. Counsel may
submit only one invoice in the same review proceeding.
The invoice must include a statement of the number of
hours spent by counsel preparing the review, the amount
of compensation claimed, and the reasonable expenses
excluding normal overhead incurred by counsel for the
review including travel expenses of counsel incurred for
argument in the appellate court. Travel expenses may
not exceed the amount allowable to state employees for
travel by private vehicle. The invoice must include an
affidavit of counsel stating that the items listed are cor-
rect charges for necessary services rendered and ex-
penses incurred for proper consideration of the review
and that counsel has not received and has not been
promised compensation for the review from the indigent
party or from any other source except as may have been
approved by the court.

(d) Invoice of Court Reporter: or Typist.

(1) An invoice submitted by the court reporter should
be titled "Invoice of Court Reporter—Indigent Case."
The invoice must state the number of pages transcribed
and the billing rate per page. The billing rate must be at
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the rate per page or line page equivalent set by the Su-
preme Court for the original and one copy of that por-
tion of the report of proceedings ordered by the superior
court. Additional copies which have been authorized and
ordered from the reporter must be charged for as though
reproduced by the most economical method available to
the reporter. The superior court clerk shall certify the
reporter’s invoice as follows:

I hereby certify that the amount claimed in
this invoice is for that portion of the verba-
tim report of proceedings ordered by the tri-
al court; that the typing of the report is in
accordance with appellate rule 9.2(e) and
(g); and that the bill is computed at the
current rate per page set by the Supreme
Court for the original and one copy, namely
$ per page.

(2) If the record at the trial level was made by use of
electronic or mechanical recording devices, so that a
verbatim transcript has been prepared by a typist, the
typist shall submit an invoice titled "Invoice of Typist—
Indigent Case.” The invoice must state the number of
pages transcribed. The invoice shall state whether the
typist was hired at an hourly or per page rate, and it
shall state the rate. In no event may the amount claimed
on the invoice exceed the number of pages typed times
the rate per page or line page equivalent set by the Su-
preme Court for court reporters. The superior court
clerk shall certify the typist's invoice. If the typist was
hired at a per page rate, the certificate shall be as set
forth above for court reporters. If the typist was hired at
an hourly rate, the certificate shall state that the amount
claimed by the typist does not exceed the maximum
which could have been claimed by a court reporter at
the rate per page or line page equivalent set by the Su-
preme Court, and it shall further state what such maxi-
mum amount would have been.

(e) Invoice of Superior Court Clerk. An invoice sub-
mitted by the superior court clerk should be titled "In-
voice of Superior Court Clerk—Indigent Case.” The
invoice must itemize the clerk's charges for the prepara-
tion of the record ordered by counsel for the indigent or
the trial court and list the actual expenses of the clerk
for transmittal of those portions of the record. The su-
perior court clerk shall certify the clerk's invoice as fol-
lows:

I hereby certify that the items listed in this
invoice are correct charges for the prepara-
tion of those portions of the record ordered
by counsel or the trial court and for the ac-
tual expense of transmittal of those portions
of the record.

RAP 17.1

REHEFAVAHTEABEEBY-MOTION
SCOPE

(a) Relief Under This Title. A person may seek relief,
other than a decision of the case on the merits, by mo-
tion as provided in Title 17.
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{b) Motion on the Merits. A party may seek a deci-
sion on the merits by motion as provided in rule 18.14.
The rules in Title 17 apply to a motion for a decision on
the merits only to the extent provided in rule 18.14.

CR 50

MOTION FOR A DIRECTED VERDICT AND FOR
JUDGMENT NOTWITHSTANDING THE
VERDICT

(a) Motion for Directed Verdict; When Made; Effect.
A party who moves for a directed verdict at the close of
the evidence offered by an opponent may offer evidence
in the event that the motion is not granted, without hav-
ing reserved the right so to do and to the same extent as
if the motion had not been made. A motion for a direct-
ed verdict which is not granted is not a waiver of trial by
jury even though all parties to the action have moved for
directed verdicts. A motion for a directed verdict shall
state the specific ground therefor.

(b) Motion for Judgment Notwithstanding the Ver-
dict. Not later than 5 10 days after the entry of judg-
ment or after the jury is discharged if no verdict is
returned, whether or not he has moved for a directed
verdict and whether or not a verdict was returned, a
party may move for judgment notwithstanding the ver-
dict. A motion for judgment notwithstanding the verdict
shall identify the specific reasons in fact and law as to
each ground on which the motion is based. A motion in
the alternative for a new trial may be joined with this
motion.

(c) Alternative Motions for Judgment Notwithstand-
ing the Verdict or for a New Trial—Effect of Appeal.
Whenever a motion for a judgment notwithstanding the
verdict and, in the alternative, for a new trial shall be
filed and submitted in any superior court in any civil
cause tried before a jury, and such superior court shall
enter an order granting such motion for judgment not-
withstanding the verdict, such court shall at the same
time, in the alternative, pass upon and decide in the
same order such motion for a new trial; such ruling upon
said motion for a new trial not to become effective unless
and until the order granting the motion for judgment
notwithstanding the verdict shall thereafter be reversed,
vacated, or set aside in the manner provided by law. An
appeal to the Supreme Court or Court of Appeals from
a judgment granted on a motion for judgment notwith-
standing the verdict shall, of itself, without the necessity
of cross appeal, bring up for review the ruling of the trial
court on the motion for a new trial; and the appellate
court shall, if it reverses the judgment entered notwith-
standing the verdict, review and determine the validity
of the ruling on the motion for a new trial.

CR 59

NEW TRIAL, RECONSIDERATION, AND
AMENDMENT OF JUDGMENTS

(a) Grounds for Reconstderation New Trial or New
Friat Reconsideration. The verdict or other decision may
be vacated and a new trial granted to all or any of the
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parties and on all or part of the issues when such issues
are clearly and fairly separable and distinct, on the mo-
tion of the party aggrieved for any one of the following
causes materially affecting the substantial rights of such
parties:

(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse of
discretion, by which such party was prevented from hav-
ing a fair trial.

(2) Misconduct of prevailing party or jury; and when-
ever any one or more of the jurors shall have been in-
duced to assent to any general or special verdict or to a
finding on any question or questions submitted to the
jury by the court, other and different from his own con-
clusions, and arrived at by a resort to the determination
of chance or lot, such misconduct may be proved by the
affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence
could not have guarded against;

(4) Newly discovered evidence, material for the party
making the application, which he could not with reason-
able diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistak-
ably to indicate that the verdict must have been the re-
sult of passion or prejudice;

(6) Error in the assessment of the amount of recovery
whether too large or too small, when the action is upon a
contract, or for the injury or detention of property;

(7) That there is no evidence or reasonable inference
from the evidence to justify the verdict or the decision,
or that it is contrary to law;

(8) Error in law occurring at the trial and objected to
at the time by the party making the application;

(9) That substantial justice has not been done.

(b) Time for Motion; Contents of Motion. A motion
for a new trial or for reconsideration shall be served and
filed not later than 5 10 days after the entry of the
judgment.

A motion for a new trial or for reconsideration shall
identify the specific reasons in fact and law as to each
ground on which the motion is based.

(c) Time for Serving Affidavits. When a motion for
new trial is based upon affidavits they shall be served
with the motion. The opposing party has 5 10 days after
such service within which to serve opposing affidavits,
which period may be extended for an additional period
not exceeding 20 days either by the court for good cause
shown or by the parties by written stipulation. The court
may permit reply affidavits.

(d) On Initiative of Court. Not later than 5 10 days
after entry of judgment, the court of its own initiative
may order a hearing on its proposed order for a new trial
for any reason for which it might have granted a new
trial on motion of a party, and in the order shall specify
the grounds thereof.

(e) Hearing on Motion. When a motion for reconsid-
eration or for a new trial is served and filed, the judge by
whom it is to be heard may on his own motion or on ap-
plication determine:

(1) Time of Hearing. Whether the motion shall be
heard before the entry of judgment;
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(2) Consolidation of Hearings. Whether the motion
shall be heard before or at the same time as the presen-
tation of the findings and conclusions and/or judgment,
and the hearing on any other pending motion; and

(3) Nature of Hearing. Whether the motion or mo-
tions and presentation shall be heard on oral argument
or submitted on briefs, and if on briefs, shall fix the time
within which the briefs shall be served and filed.

(f) Statement of Reasons. In all cases where the trial
court grants a motion for a new trial, it shall, in the or-
der granting the motion, state whether the order is based
upon the record or upon facts and circumstances outside
the record which cannot be made a part thereof. If the
order is based upon the record, the court shall give defi-
nite reasons of law and facts for its order. If the order is
based upon matters outside the record, the court shall
state the facts and circumstances upon which it relied.

(g) Reopening Judgment. On a motion for a new trial
in an action tried without a jury, the court may open the
judgment if one has been entered, take additional testi-
mony, amend findings of fact and conclusions of law or
make new findings and conclusions, and direct the entry
of a new judgment.

(h) Motion To Alter or Amend Judgment. A motion
to alter or amend the judgment shall be served not later
than 5 10 days after entry of the judgment.

(i) Alternative Motions, etc. Alternative motions for
judgment notwithstanding the verdict and for a new trial
may be made in accordance with rule 50(c).

(j) Limit on Motions. If a motion for reconsideration,
or for a new trial, or for judgment notwithstanding the
verdict, is made and heard before the entry of the judg-
ment, no further motion may be made for a new trial
nor pursuant to sections (g), (h), and (i) of this rule, nor
under rule 52(b), without leave of court first obtained
for good cause shown.

CR 80
COURT REPORTERS

(a) [Reserved.}

(b) Electronic Recording. In any civil or criminal
proceedings, electronic or mechanical recording devices
approved by the Administrator for the Courts may be
used to record oral testimony and other oral proceedings
in lieu of or supplementary to causing shorthand notes

" thereof to be taken. In ex—parte all matters the use of
such a devices shall rest within the sole discretion of the
court. In—controverted-matters,the—use—of recordingde-

: ot hre—dhi ) ¥ o

ings. This
provision shall be subject to review no later than Sep-
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indictment or information does not charge a crime; or
(3) insufficiency of the proof of a material element of the
crime.

(b) Time for Motion; Contents of Motion. A motion
for arrest of judgment must be served and filed within 5
10 days after the verdict or decision. The court on ap-
plication of the defendant or on its own motion may in
its discretion extend the time.

The motion for arrest of judgment shall identify the
specific reasons in fact and law as to each ground on
which the motion is based.

(c) New Charges After Arrest of Judgments. When
judgment is arrested and there is reasonable ground to
believe that the defendant can be convicted of an offense
properly charged, the court may order the defendant to
be recommitted or released to answer a new indictment
or information. If judgment was arrested because there
was no proof of the a material element of the crime the
defendant shall be dismissed.

(d) Rulings on Alternative Motions in Arrest of
Judgment or for a New Trial m-Superior-Court. When-
ever a motion in arrest of a judgment and, in the alter-
native, for a new trial is filed and submitted in any
superior court in any criminal cause tried before a jury,
and the superior court enters an order granting the mo-
tion in arrest of judgment, the court shall, at the same
time, in the alternative, pass upon and decide in the
same order the motion for a new trial. The ruling upon
the motion for a new trial shall not become effective un-
less and until the order granting the motion in arrest of
judgment is reversed, vacated, or set aside in the manner
provided by law.

CrR 7.6
NEW TRIAL

(a) Grounds for New Trial. The court on motion of a
defendant may grant a new trial for any one of the fol-
lowing causes when it affirmatively appears that a sub-
stantial right of the defendant was materially affected:

(1) Receipt by the jury of any evidence, paper, docu-
ment or book not allowed by the court;

(2) Misconduct of the prosecution or jury,

(3) Newly discovered evidence material for the de-
fendant, which he could not have discovered with rea-
sonable diligence and produced at the trial;

(4) Accident or surprise;

(5) Irregularity in the proceedings of the court, jury
or prosecution, or any order of court, or abuse of discre-
tion, by which the defendant was prevented from having
a fair trial;

(6) Error of law occurring at the trial and excepted
objected to at the time by the defendant;

tember 30, 1986.

CrR 7.4
ARREST OF JUDGMENT

(a) Arrest of Judgments. Judgment may be arrested
on the motion of the defendant for the following causes:
(1) Lack of jurisdiction of the person or offense; (2) the
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(7) That the verdict or decision is contrary to law and
the evidence;

(8) That substantial justice has not been done. When
I oot ; dot] e

When the motion is based on matters outside the record,
the facts shall be shown by affidavit.

(b) Time for Motion; Contents of Motion. A motion
for new trial must be served and filed within 5 10 days
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after the verdict or decision. The court on application of
the defendant or on its own motion may in its discretion
extend the time.

The motion for a new trial shall identify the specific
reasons in fact and law as to each ground on which the
motion is based.

(¢) Time for Affidavits. When a motion for a new trial
is based upon affidavits they shall be served with the
motion. The prosecution has 5 10 days after such service
within which to serve opposing affidavits. The court may
extend the period for submitting affidavits to a time cer-
tain for good cause shown or upon stipulation.

(d) Statement of Reasons. In all cases where the court
grants a motion for a new trial, it shall, in the order
granting the motion, state whether the order is based
upon the record or upon facts and circumstances outside
the record which cannot be made a part thereof. If the
order is based upon the record, the court shall give defi-
nite reasons of law and facts for its order. If the order is
based upon matters outside the record, the court shall
state the facts and circumstances upon which it relied.

(e) Disposition of Motion. The motion shall be dis-
posed of before judgment and sentence or order defer-
ring sentence.

SPECIAL PROCEEDINGS RULE

RULE 98.16W. ESTATES—GUARDIANSHIP—
SETTLEMENT OF CLAIMS OF MINORS

(a) Representation. In every case where there is a set-
tlement involving a beneficial interest or claim of a per-
son under the age of eighteen, hereinafter referred to as
a minor, the court must appoint an independent guardi-
an ad litem to investigate the adequacy of the offered
settlement and file a written report. Said guardian ad
litem shall be an attorney—at—-law and shall serve in said
capacity with the authority to withdraw funds on order
of the court after ex parte hearing on petition setting
forth the grounds therefor, on behalf of the minor by
order until the minor attains the age of eighteen or until
relieved by the court. The court may dispense with the
appointment of the guardian ad litem if a general
guardian has been previously appointed or if the court
affirmatively finds that the minor is represented by inde-
pendent counsel.

(b) Hearing. At the time the petition for approval of
the settlement is heard, the allowance and taxation of all
fees, costs, and other charges incident to the settlement
of the minor's claim shall be considered and disposed of
by the court.

(c) Deposit in Court and Disbursements. The total
judgment shall be paid into the registry of the court. All
sums deductible therefrom including costs, attorneys'
fees, hospital and medical expenses, and any other ex-
pense, shall be paid upon approval of the court.

(d) Control of Remaining Funds.

(1) Under $5;0660 $10,000. If the money or the value
of other property remaining is $5;660 $10,000 or less
and there is no general guardian of the ward, the court
shall require that (A) the money be deposited in a bank
or trust company or be invested in an account in an in-
sured financial institution for the benefit of the ward
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subject to withdrawal only upon the order of the court as
a part of the original proceeding, or (B) a general
guardian be appointed and the money or other property
be paid or delivered to such guardian.

(2) Over $5;000 $10,000. If the money or the value of
other property remaining exceeds $5;6600 $10,000, and
there is no general guardian of the ward, the court in the
order or judgment shall require that a general guardian
be appointed.

(e) Deposit of Minor's Funds. Checks for funds that
go to the minor may be made out by the clerk jointly to
the depository bank, trust company, or insured financial
institution and the independent attorney for the minor,
guardian ad litem or general guardian and deposit shall
be made in a blocked account for the minor with provi-
sion that withdrawals cannot be made without court or-
der. A deposit receipt to that effect must be forthwith
filed with the court by the attorney or guardian.

MAR 1.2
MATTERS SUBJECT TO ARBITRATION

A civil action, other than an appeal from a court of
limited jurisdiction, is subject to arbitration under these
rules if the action is at issue in a superior court in a
county which has authorized mandatory arbitration un-
der RCW 7.06, if the sole relief sought is a money judg-
ment, and if (1) no party asserts a claim in excess of
$16;000 the amount authorized by RCW 7.06.020 as
determined by local superior court rule, exclusive of at-
torney's fees, interest and costs, or if (2) all parties for
purposes of arbitration waive claims in excess of $16,660
the amount described in subdivision (1), exclusive of at-
torney's fees, interest and costs. Other matters may be
arbitrated under these rules only by stipulation under
Rule 8.1.

CiR 6.2
JURORS' ORIENTATION

All jurors will be given a general orientation when
they report for duty.

(a) Juror Handbook. A copy of the Uniform—Wash=
ington Juror's Handbook to Washington Courts as pre-
pared by thc

Superior Court Judges' Association of
the State of Washington and the Washington State
Magistrates Association shall be provided to all petit ju-
rors by the court in which they are to serve.

(b) Juror Information Sheet. Prior to the commence-
ment of a petit juror's term of service, a juror informa-
tion sheet shall be furnished to him the juror by the
court in which he the person is to serve. The format of
the information sheet shall be consistent with recom-
mendations of the Administrator for the Courts.

SAR 21
JUSTICES PRO TEMPORE

SAR 21(c):
(c) Duties of the Justice Pro Tempore.
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(1) A justice, while serving pro tempore, shall have
the same power and authority as a justice of the su-
preme court, and he shall perform such duties as the

court may direct. Fustices—pro—tempore—shatt-not—author
L - herthamnt] hereintt

intom: Justices pro
tempore shall author majority opinions at the discretion

of the Chief Justice.

(2) A justice pro tempore will function promptly on
opinions and petitions for rehearing on which he is qual-
ified to function. When such opinions are received by
him after the period of his appointment has expired, his
original period of office as a justice pro tempore shall be
deemed to exist in order for him to function and to ac-
complish the ministerial act of filing the opinion.

JUSTICE COURT CIVIL RULES

6 +—SECOPE-OF RUEES—ONEFORM-OFACTION

1. INTRODUCTORY
(RULES 1-2A)

RULE 1
SCOPE OF RULES

Seerute2:
[NEW RULE]

These rules govern the procedure in all trial courts of
limited jurisdiction in all suits of a civil nature, with the
exceptions stated in rule 81. They shall be construed to
secure the just, speedy, and inexpensive determination of
every action.

Comment

The new rule is an adaptation of the rule applicable in
superior court. The reference to superior court has been
changed to refer to trial courts of limited jurisdiction,
and the reference to cases in equity has been omitted.

The second sentence of the rule has special signifi-
cance in courts of limited jurisdiction, where many par-
ties appear without counsel. The rules should be applied
with reason and common sense to protect the substantive
rights of all parties, including those who appear without
counsel.

RULE 2
ONE FORM OF ACTION

There shall be one form of action to be known as
"civil action.”
Comment
The rule is the same as the rule applicable in superior
court.

[15]
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RULE 2A
STIPULATIONS
[NEW RULE]

No agreement or consent between parties or attorneys
in respect to the proceedings in a cause, the purport of
which is disputed, will be regarded by the court unless
the same shall have been made and assented to in open
court on the record, or entered in the minutes, or unless
the evidence thereof shall be in writing and subscribed
by the attorneys denying the same.

Comment
The rule is substantially the same as the rule applica-
ble in superior court. The phrase "before a court report-
er" in the superior court rule has been changed to "on
the record" because proceedings are recorded electroni-
cally in courts of limited jurisdiction.

2. COMMENCEMENT OF ACTION; SERVICE OF
PROCESS, PLEADINGS, MOTIONS, AND
ORDERS
(RULES 3-6)

RULE 3
COMMENCEMENT OF ACTION

A civil action is commenced by filing with the court a
complaint signed as required by rule 11.

Comment
The new rule is the same as the old rule. Filing con-
tinues to be required before service of the summons and
complaint. The rule is necessary to prevent abuse by
plaintiffs who serve a summons and complaint and later
file the action and obtain a default judgment simulta-
neously.

RULE 4
PROCESS
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plamnt—and—rotice may—be—served—anywhere—withim—the

[NEW RULE]

(a) Summons—Issuance.

(1) The summons must be signed and dated by the
plaintiff or his attorney, and directed to the defendant
requiring him to defend the action and to serve a copy of
his appearance or defense on the person whose name is
signed on the summons.

(2) Unless a statute or rule provides for a different
time requirement, the summons shall require the de-
fendant to serve a copy of his defense within 20 days af-
ter the service of summons, exclusive of the day of
service. If a statute or rule other than this rule provides
for a different time to serve a defense, that time shall be
stated in the summons.

(3) A notice of appearance, if made, shall be in writ-
ing, shall be signed by the defendant or his attorney, and
shall be served upon the person whose name is signed on
the summons.

(4) No summons is necessary for a counterclaim or
cross claim for any person who previously has been made
a party. Counterclaims and cross claims against an ex-
isting party may be served as provided in rule 5.

(b) Summons.

(1) Contents. The summons for personal service shall
contain:

(i) the title of the cause, specifying the name of the
court in which the action is brought, the name of the
county designated by the plaintiff as the place of trial,



WSR 84-16-001

and the names of the parties to the action, plaintiff and
defendant;

(ii) a direction to the defendant summoning him to
serve a copy of his defense within a time stated in the
summons;

(iii) a notice that, in case of failure so to do, judgment
will be rendered against him by default. It shall be
signed and dated by the plaintiff, or his attorney, with
the addition of his post office address, at which the pa-
pers in the action may be served on him by mail.

(2) Form. The summons for personal service in the
state shall be substantially in the following form:

[NAME AND LOCATION OF COURT]

-
Plaintiff, | No.
v. b
. SUMMONS (20 days)
Defendant. J

TO THE DEFENDANT: A lawsuit has been started
against you in the above entitled court by
, plaintiff. Plaintiff's claim is stated in the written com-
plaint, a copy of which is served upon you with this
summons.

In order to defend against this lawsuit, you must re-
spond to the complaint by stating your defense in writ-
ing, and serve a copy upon the person signing this
summons within 20 days after the service of this sum-
mons, excluding the day of service, or a default judg-
ment may be entered against you without notice. A
default judgment is one where plaintiff is entitled to
what he asks for because you have not responded. If you
serve a notice of appearance on the undersigned person
you are entitled to notice before a default judgment may
be entered.

If you wish to seek the advice of an attorney in this
matter, you should do so promptly so that your written
response, if any, may be served on time.

This summons is issued pursuant to rule 4 of the Jus-
tice Court Civil Rules.

[signed]

Print or Type Name

() Plaintiff () Plaintiff's
Attorney

P.O. Address

Dated Telephone Number

(c) By Whom Served. Service of summons and com-
plaint may be made by the sheriff or a deputy of the
county or district in which the court is located or by any
citizen of the State of Washington over the age of 18
years and who is competent to be a witness and is not a
party to the action.

(d) Service.

(1) Of Summons and Complaint. The summons and
complaint shall be served together.
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(2) Personal in State. Personal service of summons
and other process shall be as provided in RCW 4.28-
.080-.090, 23A.08.110, 23A.32.100, 46.64.040, and 48-
.05.200 and .210, and other statutes which provide for
personal service.

(e) Service by Publication and Personal Service Out
of the Jurisdiction.

(1) When the defendant cannot be found within the
territorial jurisdiction of the court (of which the return
of the sheriff of the county in which the action is
brought, that the defendant cannot be found in the
county, is prima facie evidence), and upon filing of an
affidavit of the plaintiff, his agent, or attorney, with the
court stating that he believes that the defendant is not a
resident of the county, or cannot be found therein, and
that he has deposited a copy of the summons (substan-
tially in the form prescribed in this rule) and complaint
in the post office, directed to the defendant at his place
of residence, unless it is stated in the affidavit that such
residence is not known to the affiant, and stating the ex-
istence of one of the cases hereinafter specified, the
service may be made by publication of the summons by
the plaintiff or his attorney in any of the following cases:

(i) when the defendant is a foreign corporation, and
has property within the county; '

(i1) when the defendant, being a resident of the coun-
ty, has departed therefrom with intent to defraud his
creditors, or to avoid the service of a notice and com-
plaint, or keeps himself concealed therein with like
intent;

(iii) when the defendant is not a resident of the coun-
ty, but has property therein which has been brought un-
der the control of the court by seizure or some
equivalent act;

(iv) when the subject of the action is personal proper-
ty in the county, and the defendant has or claims a lien
or interest, actual or contingent, therein, and the relief
demanded consists wholly, or partially, in excluding the
defendant from any interest or lien therein;

(v) when the action is brought under RCW 4.08.160
and 4.08.170 to determine conflicting claims to personal
property in the county.

(2) The publication shall be made in the same manner
and in the same form as a summons by publication in
superior court (see RCW 4.28.100), with appropriate
adjustments for the name and location of the court.

(3) Personal service on the defendant out of the terri-
torial jurisdiction of the court shall be equivalent to
service by publication, and the notice to the defendant
out of the county shall contain the same as the notice by
publication and shall require the defendant to appear at
a time and place certain which shall not be less than 30
days from the date of service.

(4) Service made in the modes provided in this section
4(e) shall not alone be taken and held to give the court
jurisdiction over the person of the defendant. By such
service the court only acquires jurisdiction to give a
judgment which is effective as to property or debts at-
tached or garnished in connection with the suit or other
property which properly forms the basis of jurisdiction
of the court. If the defendant appears in a suit com-
menced by such service the court shall have jurisdiction
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over his person. The defendant may appear specially and
solely to challenge jurisdiction over property or debts at-
tached or garnished or other property within the juris-
diction of the court.

(f) Alternative to Service by Publication. In circum-
stances justifying service by publication, if the serving
party files an affidavit stating facts from which the court
determines that service by mail is just as likely to give
actual notice as service by publication, the court may
order that service be made by any person over 18 years
of age, who is competent to be a witness, other than a
party, by mailing copies of the summons and other pro-
cess to the party to be served at his last known address
or any other address determined by the court to be ap-
propriate. Two copies shall be mailed, postage prepaid,
one by ordinary first class mail and the other by a form
of mail requiring a signed receipt showing when and to
whom it was delivered. The envelopes must bear the re-
turn address of the sender. The summons shall contain
the date it was deposited in the mail and shall require
the defendant to appear and answer the complaint with-
in 90 days from the date of mailing. Service under this
subsection has the same jurisdictional effect as service by
publication.

(g) Appearance. A voluntary appearance of a defend-
ant does not preclude his right to challenge lack of ju-
risdiction over his person, insufficiency of process, or
insufficiency of service of process pursuant to rule 12(b).

(h) Territorial Limits of Effective Service. The—com=

plaint and noticemaybe-scrved-anywhere-within-the

tocated: All process other than a subpoena may be
served anywhere within the territorial limits of the state,
and when a statute or these rules so provide beyond the
territorial limits of the state. A subpoena may be served
within the territorial limits provided in Rule 45 and
RCW 5.56.010.

(i) Return of Service. Proof of service shall be as fol-
lows:

(1) If served by the sheriff or his deputy, the return of
the sheriff or his deputy endorsed upon or attached to
the summons;

(2) If served by any other person, his affidavit of
service endorsed upon or attached to the summons; or

(3) If served by publication, the affidavit of the pub-
lisher, foreman, principal clerk, or business manager of
the newspaper showing the same, together with a printed
copy of the summons as published; or

(4) If served as provided in section (f), the affidavit of
the serving party stating that copies of the summons and
other process were sent by mail in accordance with the
rule and directions by the court, and stating to whom,
and when, the envelopes were mailed;

(5) The written acceptance or admission of the de-
fendant, his agent or attorney;

(6) In case of personal service out of the state, the af-
fidavit of the person making the service, sworn to before
a notary public, with a seal attached, or before a clerk of
a court of record;

(7) In case of service otherwise than by publication,
the return acceptance, admission, or affidavit must state
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the time, place, and manner of service. Failure to make
proof of service does not affect the validity of the service.

(j) Amendment of Process. At any time in its discre-
tion and upon such terms as it deems just, the court may
allow any process or proof of service thereof to be
amended, unless it clearly appears that material preju-
dice would result to the substantial rights of the party
against whom the process is issued.

Comment

The new rule is substantially the same as the rule ap-
plicable in superior court, with necessary revisions to ac-
commodate statutory restrictions on the jurisdiction of
courts of limited jurisdiction. The new rule abandons the
"Notice of Suit" in favor of the traditional summons
used in superior court and assumes that a written answer
or appearance is required (see rule 7).

Section (a) is the same as section (a) of the superior
court rule, except that a reference to condemnation ac-
tions has been omitted.

Section (b) is substantially the same as section (b) of
the superior court rule. A reference to condemnation ac-
tions in subsection (2) has been omitted, and a para-
graph in the summons concerning a demand for filing
has been omitted. In a court of limited jurisdiction, the
plaintiff is required by rule to file the action before serv-
ing the summons and complaint. A reference to the su-
perior court rules in the summons has been changed to
refer to the rules for courts of limited jurisdiction.

Section (c) is the same as section (d) in the old justice
court rule, and is substantially the same as the rule ap-
plicable in superior court. Unlike the superior court rule,
the rule for courts of limited jurisdiction refers to a
sheriff of the county or district in which the court is
located.

Section (d) is the same as the first two subsections in
section (d) of the superior court rule. The old justice
court rule reiterated the provisions of RCW 4.28.080,
relating to the proper person to be served. The new rule
simply incorporates the provisions by reference, as in the
superior court rule.

Section (e), through the end of subsection (1), is the
same as the old justice court rule (f)(1), with references
to "notice” changed to "summons." Subsection (e)(2)
abandons the provisions in the old justice court rule
(f)(2) that are based upon the "notice of suit” system.
The new rule simply incorporates the statutory manner
and form of serving a summons by publication in supe-
rior court. The statute requires that the summons be
published six times, rather than the three times required
by the old justice court rule. Subsections (3) and (4) are
the same as subsections (f)(3) and (f)(4) in the old jus-
tice court rule.

Section (f) is the same as subsection (d)(4) of the su-
perior court rule.

Section (g) is the same as subsection (d)(5) of the su-
perior court rule.

Section (i) is the same as section (g) of the superior
court rule. It is substantially the same as section (h) of
the old justice court rule. By substituting the superior
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court rule for the old justice court rule, a provision re-
quiring proof of service before entry of a default judg-
ment and an award of costs is omitted. This requirement
is implicit in rule 55.

Section (j) is the same as section (h) of the superior
court rule and section (i) of the old justice court rule.

RULE 5

SERVICE AND FILING OF PLEADINGS AND
OTHER PAPERS

[NEW RULE]

(a) Service: When Required. Except as otherwise pro-
vided in these rules, every order required by its terms to
be served, every pleading subsequent to the original
complaint unless the court otherwise orders because of
numerous defendants, every paper relating to discovery
required to be served upon a party unless the court
otherwise orders, every written motion other than one
which may be heard ex parte, and every written notice,
appearance, demand, offer of judgment, designation of
record on appeal, and similar paper shall be served upon
each of the parties. No service need be made on parties
in default for failure to appear except that pleadings as-
serting new or additional claims for relief against them
shall be served upon them in the manner provided for
service of summons in rule 4.

In an action begun by seizure of property, in which no
person need be or is named as defendant, any service re-
quired to be made prior to the filing of an answer claim,
or appearance shall be made upon the person having
custody or possession of the property at the time of its
seizure.

(b) Service: How Made.

(1) On Attorney or Party. Whenever under these rules
service is required or permitted to be made upon a party
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represented by an attorney the service shall be made
upon the attorney unless service upon the party himself
is ordered by the court. Service upon the attorney or
upon a party shall be made by delivering a copy to him
or by mailing it to him at his last known address or, if
no address is known, filing with the clerk of the court an
affidavit of attempt to serve. Delivery of a copy within
this rule means: handing it to the attorney or to the par-
ty; or leaving it at his office with his clerk or other per-
son in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein; or, if the office
is closed or the person to be served has no office, leaving
it at his dwelling house or usual place of abode with
some person of suitable age and discretion then residing
therein. Service on an attorney is subject to the restric-
tions in subsections (b)(4) and (S5) of this rule and in
rule 71, Withdrawal by Attorneys.

(2) Service by Mail.

(i) How made. If service is made by mail, the papers
shall be deposited in the post office addressed to the per-
son on whom they are being served, with the postage
prepaid. The service shall be deemed complete upon the
third day following the day upon which they are placed
in the mail, unless the third day falls on a Saturday,
Sunday or legal holiday, in which event service shall be
deemed complete on the first day other than a Saturday,
Sunday or legal holiday, following the third day.

(ii) Proof of service by mail. Proof of service of all
papers permitted to be mailed may be by written ac-
knowledgment of service, by affidavit of the person who
mailed the papers, or by certificate of an attorney. The
certificate of an attorney may be in form substantially as
follows:

CERTIFICATE

I certify that I mailed a copy of the foregoing
to [John Smith] , [plaintifi's] attorney, at [office address
or residence] , and to [Joseph Doe] , an additional
[defendant's] attorney [or attorneys] at [office address
or residence] , postage prepaid, on [date] .

[John Brown]
Attorney for [Defendant]
William Noe

(3) Service on Nonresidents. Where a plaintiff or de-
fendant who has appeared resides outside the state and
has no attorney in the action, the service may be made
by mail if his residence is known; if not known, on the
clerk of the court for him. Where a party, whether resi-
dent or nonresident, has an attorney in the action, the
service of papers shall be upon the attorney instead of
the party. If the attorney does not have an office within
the state or has removed his residence from the state, the
service may be upon him personally either within or
without the state, or by mail to him at either his place of
residence or his office, if either is known, and if not
known, then by mail upon the party, if his residence is
known, whether within or without the state. If the resi-
dence of neither the party nor his attorney, nor the office
address of the attorney is known, an affidavit of the at-
tempt to serve shall be filed with the clerk of the court.
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(4) Service on Attorney Restricted After Final Judg-
ment. A party, rather than the party's attorney, must be
served if the final judgment or decree has been entered
and the time for filing an appeal has expired, or if an
appeal has been taken (i) after the final judgment or de-
cree upon remand has been entered or (ii) after the
mandate has been issued affirming the judgment or de-
cree or disposing of the case in a manner calling for no
further action by the trial court. This rule is subject to
the exceptions defined in subsection (b)(6).

(5) Required Notice to Party. If a party is served un-
der circumstances described in subsection (b)(4), the
paper shall (i) include a notice to the party of the right
to file written opposition or a response, the time within
which such opposition or response must be filed, and the
place where it must be filed; (ii) state that failure to re-
spond may result in the requested relief being granted;
and (iii) state that the paper has not been served on that
party's lawyer.

(6) Exceptions. An attorney may be served notwith-
standing subsection (b)(4) of this rule if (i) fewer than
63 days have elapsed since the filing of any paper or the
issuance of any process in the action or proceeding or
(i) if the attorney has filed a notice of continuing repre-
sentation.

(c) Service: Numerous Defendants. In any action in
which there are unusually large numbers of defendants,
the court, upon motion or of its own initiative, may order
that service of the pleadings of the defendants and re-
plies thereto need not be made as between the defend-
ants and that any cross claim, counterclaim, or matter
constituting an avoidance or affirmative defense con-
tained therein shall be deemed to be denied or avoided
by all other parties and that the filing of any such
pleading and service thereof upon the plaintiff consti-
tutes due notice of it to the parties. A copy of every such
order shall be served upon the parties in such manner
and form as the court directs.

(d) Filing.

(1) Time. Complaints shall be filed as provided in rule
3. All pleadings and other papers after the complaint re-
quired to be served upon a party shall be filed with the
court either before service or promptly thereafter.

(2) Sanctions. If a party fails to file any pleading or
paper under this rule, the court upon 5 days' notice of
motion for sanctions may dismiss the action or strike the
pleading or other paper and grant judgment against the
defaulting party for costs and terms including a reason-
able attorney fee unless good cause is shown for, or jus-
tice requires, the granting of an extension of time.

(3) Limitation. No sanction shall be imposed if prior
to the hearing the pleading or paper other than the
complaint is filed and the moving attorney is notified of
the filing before he leaves his office for the hearing.

(4) Nonpayment. No further action shall be taken in
the pending action and no subsequent pleading or other
paper shall be filed until the judgment is paid. No sub-
sequent action shall be commenced upon the same sub-
ject matter until the judgment has been paid.

(e) Filing With the Court Defined. The filing of
pleadings and other papers with the court as required by
these rules shall be made by filing them with the clerk of
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the court, except that the judge may permit the papers
to be filed with him, in which event he shall note thereon
the filing date and forthwith transmit them to the office
of the clerk.

(f) Other Methods of Service. Service of all papers
other than the summons and other process may also be
made as authorized by statutes other than RCW 4.28-
.230, 4.28.240, 4.28.250, 4.28.260, 4.28.270, and 4.28-
.280, which are superseded by these rules.

(g) Certified Mail. Whenever the use of "registered”
mail is authorized by statutes relating to judicial pro-
ceedings or by rule of court, "certified" mail, with return
receipt requested, may be used.

(h) Service of Papers by Telegraph. Any writ or order
in any civil suit or proceeding and all the papers requir-
ing service may be transmitted by telegraph for service
in any place, and the telegraphic copy of such writ or
order or paper so transmitted may be served or executed
by the officer or person to whom it is sent for that pur-
pose and returned by him, if any return be requisite, in
the same manner, and with the same force and effect in
all respects as the original thereof might be, if delivered
to him, and the officer or person serving or executing the
same shall have the same authority and be subject to the
same liabilities as if the said copy were the original. The
original, when a writ or order, shall also be filed in the
court from which it was issued, and a certified copy
thereof shall be preserved in the telegraph office from
which it was sent. In sending it, either the original or
certified copy may be used by the operator for that
purpose.

Comment

The new rule is the same as the rule applicable in su-
perior court, with one minor exception. A reference to
the failure to file a complaint has been omitted from
subsection (d)(1). In a court of limited jurisdiction, the
action is not commenced until the complaint is filed. See
rule 3. .

The new rule is much more detailed than the old rule
but should make no appreciable change in practice. The
new rule simply spells out the superior court provisions
that were incorporated by reference in section (b) of the
old rule.

RULE 6
TIME
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[NEW RULE]

(a) Computation. In computing any period of time
prescribed or allowed by these rules, by the local rules of
any court, by order of court, or by an applicable statute,
the day of the act, event, or default from which the des-
ignated period of time begins to run shall not be includ-
ed. The last day of the period so computed shall be
included, unless it is a Saturday, a Sunday, or a legal
holiday, in which event the period runs until the end of
the next day which is neither a Saturday, a Sunday, nor
a legal holiday. Legal holidays are prescribed in RCW
1.16.050. When the period of time prescribed or allowed
is less than 7 days, intermediate Saturdays, Sundays,
and legal holidays shall be excluded in the computation.

(b) Enlargement. When by these rules or by a notice
given thereunder or by order of court an act is required
or allowed to be done at or within a specified time, the
court for cause shown may at any time in its discretion,
(1) with or without motion or notice, order the period
enlarged if request therefor is made before the expira-
tion of the period originally prescribed or as extended by
a previous order or, (2) upon motion made after the ex-
piration of the specified period, permit the act to be done
where the failure to act was the result of excusable ne-
glect; but it may not extend the time for taking any ac-
tions under rules 50(b), 59(b), 59(d), and 60(b).

(c) Proceeding Not To Fail for Want of Judge or
Session of Court. No proceeding in a court of justice in
any action, suit, or proceeding pending therein is affect-
ed by a vacancy in the office of any or all of the judges
or by the failure of a session of the court.

(d) For Motions—Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days be-
fore the time specified for the hearing, unless a different
period is fixed by these rules or by order of the court.
Such an order may for cause shown be made on ex parte
application. When a motion is supported by affidavit, the
affidavit shall be served with the motion; and, except as
otherwise provided in rule 59(c), opposing affidavits may
be served not later than 1 day before the hearing, unless
the court permits them to be served at some other time.

(e) Additional Time After Service by Mail. Whenever
a party has the right or is required to do some act or
take some proceedings within a prescribed period after
the service of a notice or other paper upon him and the
notice or paper is served upon him by mail, 3 days shall
be added to the prescribed period.

Comment

The new rule is the rule applicable in superior court,
with only minor changes. The word "superior” preceding
"court" in section (a) has been omitted, and the refer-
ence to rule 52(b) has been omitted from section (b) be-
cause rule 52 is reserved.

The new rule establishes a uniform formula for com-
puting time in all trial courts.
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Section (d) now requires that a motion be served 5
days before the hearing, rather than 3.

3. PLEADINGS AND MOTIONS
(RULES 7-16)

RULE 7
PLEADINGS ALLOWED: FORM OF MOTIONS

(a) Pleadings. There shall be a complaint and an an-
swer; and—there—shatt-be a reply to a counterclaim de-
nominated as such; an answer to a cross claim, if the
answer contains a cross claim; a third party complaint, if

was-not-amorigimatparty; a person who was not an orig-

inal party is summoned under the provisions of rule 14;
and there—shaltbe a third party answer, if a third party
complaint is served. No other pleadings shall be allowed,
except that the court may order a reply to an answer or
a third party answer.

the-docket:

(b) Motions and Other Papers.

(1) An-apptication—to-thecourt-foranorder-shatt-be
by llllOtlUlll Motions ma_;l bﬁ: mali o ntltcn fl!atmns
enable-a—person-of commonunderstanding-to-know-what
ts-intended: How Made. An application to the court for
an order shall be by motion which, unless made during a
hearing or trial, shall be made in writing, shall state with
particularity the grounds therefor, and shall set forth the
relief or order sought. The requirement of writing is ful-
filled if the motion is stated in a written notice of the
hearing of the motion.

(2) Form. The rules applicable to captions, signing,
and other matters of form of written pleadings apply to
all written motions and other papers provided for by
these rules.

(3) Identification of Evidence. When a motion is sup-
ported by affidavits or other papers, it shall specify the
papers to be used by the moving party.

(¢) Demurrers, Pleas, etc., Abolished. Demurrers,
pleas and exceptions for insufficiency of a pleading shall
not be used.

Comment
The old rule is amended to conform to the require-
ments in superior court. Section (a) reflects the liberal-
ized provisions for third party practice in rule 14. Oral
pleadings and motions are abolished, with the limited
exception that oral motions are permitted during a hear-
ing or trial.

RULE 8
GENERAL RULES OF PLEADING

(a) Claims for Relief. A comptamt pleading which

sets forth a claim for relief, whether an original claim,
counterclaim, cross claim, or third party claim shall
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contain (1) a short and plain statement of the claim
showing that the pleader is entitled to relief, and (2) a
demand for judgment for the relief to which he deems
himself entitled. Relief in the alternative or of several
different types may be demanded.

(b) Defenses; Form of Denials. A party shall state in

short and plain terms his defenses—-dcm}s-znd-ob]cctrons
to each claim asserted against—him—in—anyformr—which

witt-emablea—persomrofcommon—understanding-—to—know
what-ts-intended and shall admit or deny the averments
upon which the adverse party relies. If he is without
knowledge or information sufficient to form a belief as to
the truth of an averment, he shall so state and this has
the effect of a denial. Denials shall fairly meet the sub-
stance of the averments denied. When a pleader intends
in good faith to deny only a part or a qualification of an
averment, he shall specify so much of it as is true and
material and shall deny only the remainder. Unless the
pleader intends in good faith to controvert all the aver-
ments of the preceding pleading, he may make his deni-
als as specific denials of designated averments or
paragraphs, or he may generally deny all the averments
except such designated averments or paragraphs as he
expressly admits; but, when he does so intend to contro-
vert all its averments, he may do so by general denial
subject to the obligations set forth in rule 11.

(c) Affirmative Defenses. In a—writtemanswer—to—a

*

writterrreplyto—a—counterctaim pleading to a preceding
pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of risk,
contributory negligence, discharge in bankruptcy, duress,
estoppel, failure of consideration, fraud, illegality, injury
by fellow servant, laches, license, payment, release, res
judicata, statute of frauds, statute of limitation, waiver,
and any other matter constituting an avoidance or affir-
mative defense. When a party has mistakenly designated
a defense as a counterclaim or a counterclaim as a de-
fense, the court on terms, if justice so requires, shall
treat the pleading as if there had been a proper designa-
tion.

(d) Effect of Failure To Deny. Statemrents Averments
in a pleading to which responsive pleading is required,
other than those as to the amount of damage, are ad-
mitted when not denied by in the responsive pleading.

’ *

Averments in a pleading to which no responsive pleading
is required or permitted shall be taken as denied or
avoided.
{(e) Pleading To Be Concise and Direct: Consistency.
(1) Each averment of a pleading shall be simple, con-
cise, and direct. No technical forms of pleadings or mo-

tions are required. Preadings-and-motions—shat-be-stated
so—as—to—enable—a—personof common—understanding—to

(2) A party may set forth two or more statements of a
claim or defense alternately or hypothetically, either in
one count or defense or in separate counts or defenses.
When two or more statements are made in the alterna-
tive and one of them if made independently would be
sufficient, the pleading is not made insufficient by the
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insufficiency of one or more of the alternative state-
ments. A party may also state as many separate claims
or defenses as he has regardless of consistency and
whether based on legal or on equitable grounds or on
both. All statements shall be made subject to the obliga-
tions set forth in rule 11.

(f) Construction of Pleadings. All pleadings shall be
so construed as to do substantial justice.

Comment
The new rule is the same as the rule applicable in su-
perior court. Most of the amendments are matters of
style rather than substance. The principal effect of the
new rule is to discourage general denials of all allega-
tions in the complaint, a practice that was both prevalent
and troublesome under the old rules.

RULE 9

{RESERVED?
PLEADING SPECIAL MATTERS

(a) Capacity. It is not necessary to aver the capacity
of a party to sue or be sued or the authority of a party to
sue or be sued in a representative capacity or the legal
existence of an organized association of persons that is
made a party. When a party desires to raise an issue as
to the legal existence of any party or the capacity of any
party to sue or be sued or the authority of a party to sue
or be sued in a representative capacity, he shall do so by
specific negative averment which shall include such sup-
porting particulars as are peculiarly within the pleader's
knowledge.

(b) Fraud, Mistake, Condition of the Mind. In all
averments of fraud or mistake, the circumstances consti-
tuting fraud or mistake shall be stated with particulari-
ty. Malice, intent, knowledge, and other condition of
mind of a person may be averred generally.

(c) Condition Precedent. In pleading the performance
or occurrence of conditions precedent, it is sufficient to
aver generally that all conditions precedent have been
performed or have occurred. A denial of performance or
occurrence shall be made specifically and with parti-
cularity.

(d) Official Document or Act. In pleading an official
document or official act, it is sufficient to aver that the
document was issued or the act done in compliance with
law.

(e) Judgment. In pleading a judgment or decision of a
domestic or foreign court, judicial or quasi—judicial tri-
bunal, or of a board or officer, it is sufficient to aver the
judgment or decision without setting forth matter show-
ing jurisdiction to render it.

(f) Time and Place. For the purpose of testing the
sufficiency of a pleading, averments of time and place
are material and shall be considered like all other aver-
ments of material matter.

(g) Special Damage. When items of special damage
are claimed, they shall be specifically stated.

(h) Pleading Existence of City or Town. In pleading
the existence of any city or town in this state, it shall be
sufficient to state in such pleading that the same is an
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existing city or town, incorporated or organized under
the laws of Washington.

(i) Pleading Ordinance. In pleading any ordinance of
a city or town in this state it shall be sufficient to state
the title of such ordinance and the date of its passage,
whereupon the court shall take judicial notice of the ex-
istence of such ordinance and the tenor and effect
thereof.

(j) Pleading Private Statutes. In pleading a private
statute, or a right derived therefrom, it shall be sufficient
to refer to such statute by its title, and the day of its
passage, and the court shall thereupon take judicial no-
tice thereof.

(k) Foreign Law.

(1) United States Jurisdictions. A party who intends
to raise an issue concerning the law of a state, territory,
or other jurisdiction of the United States shall set forth
in his pleading facts which show that the law of another
United States jurisdiction may be applicable, or shall
state in his pleading or serve other reasonable written
notice that the law of another United States jurisdiction
may be relied upon.

(2) Other Jurisdictions. A party who intends to raise
an issue concerning the law of a jurisdiction other than a
state, territory or other jurisdiction of the United States
shall give notice in his pleading of the foreign jurisdic-
tion whose law he contends may be applicable to the
facts of the case. The following matters need not be
pleaded, but may be discovered pursuant to rule 26:

(i) the party's contentions as to which issues of law
are governed by the foreign law;

(ii) the substance of such foreign law;

(iii) the expected effect of such foreign law on the le-
gal issues and on the outcome of the case being tried;

(iv) the specific foreign statutes, regulations, judicial
and administrative decisions, documents and other non-
privileged written materials and translations thereof
upon which the party intends to rely.

(3) Application of Foreign Law. Issues of foreign law
may be simplified pursuant to rule 16 and determined in
advance of trial pursuant to rule 56.

(4) Failure To Plead Foreign Law. If no party has re-
quested in his pleadings application of the law of a ju-
risdiction other than a state, territory or other
jurisdiction of the United States, the court at time of
trial shall apply the law of the State of Washington un-
less such application would result in manifest injustice.

(1) Burden of Proof. Nothing in this rule shall be con-
strued to shift or alter the burden of proof.

Comment
The new rule is the same as the rule applicable in su-
perior court. It addresses matters that were not previ-
ously covered in the rules for courts of limited
jurisdiction.

RULE 10
FORM OF PLEADINGS

(a) Caption; Names of Parties. Every written pleading
shall contain a caption setting forth the name of the
court, the title of the action, the file number if known to
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the person signing it, and a designation as in rule 7(a).
In the complaint the title of the action shall include the
names of all the parties, but in other written pleadings it
is sufficient to state the name of the first party on each
side with an appropriate indication of other parties.
When the plaintiff is ignorant of the name of the de-
fendant, it shall be so stated in his pleading, and such
defendant may be designated in any pleading or pro-
ceeding by any name, and when his true name shall be
discovered, the pleading or proceeding may be amended
accordingly.

(b) Adoption by Reference; Exhibits. Statements in a
pleading may be adopted by reference in a different part
of the same pleading or in another pleading or in any
motion. A copy of any written instrument which is an
exhibit to a pleading is a part thereof for all purposes.

(c) Form. All notices, pleadings, motions, and other
papers filed shall be plainly written or typed.

Comment
The new rule is the same as the old rule. The simpli-
fied requirements for courts of limited jurisdiction are
retained.

RULE 11
VERIFICATION-AND SIGNING OF PLEADINGS

[NEW RULE]

Every pleading of a party represented by an attorney
shall be dated and signed by at least one attorney of
record in his individual name, whose address shall be
stated. A party who is not represented by an attorney
shall sign and date his pleading and state his address.
Pleadings need not, but may be, verified or accompanied
by affidavit. The signature of a party or of an attorney
constitutes a certificate by him that he has read the
pleading; that to the best of his knowledge, information,
and belief there is good ground to support it; and that it
is not interposed for delay. If a pleading is not signed or
is signed with intent to defeat the purpose of this rule, it
may be stricken as sham and false and the action may
proceed as though the pleading had not been served. For
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a willful violation of this rule an attorney may be sub-
jected to appropriate action as for contempt. Similar ac-
tion may be taken if scandalous or indecent matter is
inserted.

Comment
The new rule is the same as the rule applicable in su-
perior court, except that a sentence relating to marriage
dissolutions has been omitted. The new rule eliminates
the requirement that pleadings be verified in courts of
limited jurisdiction.

RULE 12
DEFENSES AND OBJECTIONS—WHEN-AND

(a) When Presented. A defendant shall serve his an-
swer within the following periods:

(1) Within 20 days, exclusive of the day of service,
after the service of the summons and complaint upon
him pursuant to rule 4;

(2) Within 60 days from the date of the first publica-
tion of the summons if the summons is served by publi-
cation in accordance with rule 4(d)(3);

(3) Within the period fixed by any other applicable
statutes or rules.

A party served with a pleading stating a cross claim
against him shall serve an answer thereto within 20 days
after the service upon him. The plaintiff shall serve his
reply to a counterclaim in the answer within 20 days af-
ter service of the answer or, if a reply is ordered by the
court, within 20 days after service of the order, unless
the order otherwise directs. The service of a motion per-
mitted under this rule alters these periods of time as fol-
lows, unless a different time is fixed by order of the
court.

(i) If the court denies the motion or postpones its dis-
position until the trial on the merits, the responsive
pleading shall be served within 10 days after notice of
the court's action.
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(i) If the court grants a motion for a more definite
statement, the responsive pleading shall be served within
10 days after the service of the more definite statement.

(b) How Presented. Every defense, in law or fact, to a
claim for relief in any pleading, whether a claim, coun-
terclaim, cross claim, or third party claim, shall be as-
serted by the responsive pleading thereto if one is
required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of ju-
risdiction over the subject matter, (2) lack of jurisdiction
over the person, (3) improper venue, (4) insufficiency of
process, (4)(5) insufficiency of service of process, 5}3(6)
failure to state a claim upon which relief can be granted,
€6)(7) failure to join mdt a party un-
der rule 19. A motion making any of these defenses shall
be made before pleading if a further pleading is permit-
ted. No defense or objection is waived by being joined
with one or more other defenses or objections in a re-
sponsive pleading or motion. If a pleading sets forth a
claim for relief to which the adverse party is not re-
quired to serve a responsive pleading, he may assert at
the trial any defense in law or fact to that claim for re-
lief. If, on a motion asserting the defense numbered (5}
(6) to dismiss for failure of the pleading to state a claim
upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court,
the motion shall be treated as one for summary judg-
ment and disposed of as provided in €R rule 56 and all
parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by €R rule
56.

(c) Motion for Judgment on the Pleadings. After the
pleadings are closed but within such time as not to delay
the trial, any party may move for judgment on the
pleadings. If, on a motion for judgment on the pleadings,
matters outside the pleadings are presented to and not
excluded by the court, the motion shall be treated as one
for summary judgment and disposed of as provided in
rule 56, and all parties shall be given reasonable oppor-
tunity to present all material made pertinent to such a
motion by rule 56.

fe)(d) Preliminary Hearings. The defenses specifically
enumerated (1)—€63(7) in section (b) of this rule,
whether made in a pleading or by motion, and the mo-
tion for judgment mentioned in section (c) of this rule
shall be heard and determined before trial on application
of any party, unless the court orders that the hearing
and determination thereof be deferred until the trial.

t(e) Motion for More Definite Statement. If a
pleading to which a responsive pleading is permitted ¢for

example;thecomplaint} is so vague or ambiguous that a

person—of common—understanding party cannot know
what—is—intended reasonably be required to frame a re-

sponsive pleading, or if more particularity in that plead-
ing will further the efficient economical disposition of the
action, he may move for a more definite statement be-
fore interposing his responsive pleading. The motion
shall point out the defects complained of and the details
desired. If the motion is granted and the order of the
court is not obeyed within 10 days after notice of the
order or within such other time as the court may fix, the
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court may strike the pleading to which the motion was
directed or make such order as it deems just.

e)(f) Motion To Strike. HBpomrmotionrmade—by—=
party not—tess—than—3—days—priorto—trial-orupon—the
: , ST . . . l . l

ous—matter: Upon motion made by a party before re-
sponding to a pleading or, if no responsive pleading is
permitted by these rules, upon motion made by a party
within 20 days after the service of the pleading upon him
or upon the court's own initiative at any time, the court
may order stricken from any pleading any insufficient
defense or any redundant, immaterial, impertinent, or
scandalous matter.

H(g) Consolidation of Defenses in Motion. A party
who makes a motion under this rule may join with it
other motions herein provided for and then available to

him. Hf=aparty-makesamotionrunder-thisrute-and-does
not—inchude—thereinm—attdefenses—and—objections—then

am‘.iabl", ]t° h‘"']‘] "l"d'l this Fl e pcl' mits—to-be "a's"d] by

- If a party makes a
motion under this rule but omits therefrom any defense
or objection then available to him which this rule per-
mits to be raised by motion, he shall not thereafter make
a _motion based on the defense or objection so omitted,
except a motion as provided in subsection (h)(2) hereof
on any of the grounds there stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person,
improper venue, insufficiency of process, or insufficiency
of service of process is waived (i) if omitted from a mo-
tion in the circumstances described in section (g), or (ii)
if it is neither made by motion under this rule nor in-
cluded in a responsive pleading or an amendment thereof
permitted by rule 15(a) to be made as a matter of
course.

(2) A defense of failure to state a claim upon which
relief can be granted, a defense of failure to join a party
indispensable under rule 19, and an objection of failure
to state a legal defense to a claim may be made in any
pleading permitted or ordered under rule 7(a), or by
motion for judgment on the pleadings, or at the trial on
the merits.
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(3) Whenever it appears by suggestion of the parties
or otherwise that the court lacks jurisdiction of the sub-
ject matter, the court shall dismiss the action.

Comment

The old rule is amended to conform to the rule appli-
cable to superior court, except that a reference to the
long—arm statute has been omitted in section (a). The
long-arm statute is unavailable in courts of limited ju-
risdiction because of the territorial limits on service of
process. See rule 4.

The changes in section (a) reflect the abandonment of
the "notice of suit" and an appearance on a date certain
in favor of the traditional summons used in superior
court. See rule 4. Most of the amendments in the re-
maining sections are matters of style rather than sub-
stance. Section (c) authorizes a judgment on the
pleadings, a procedure not formerly codified in the rules
for courts of limited jurisdiction.

RULE 13
COUNTERCLAIM AND CROSS CLAIM

{a) Compulsory Counterclaims. A pleading shall state
as a counterclaim any claim which at the time of serving
the pleading the pleader has against any opposing party,
if it arises out of the transaction or occurrence that is
the subject matter of the opposing party's claim and
does not require for its adjudication the presence of third
parties of whom the court cannot acquire jurisdiction.
But the pleader need not state the claim if (1) at the
time the action was commenced the claim was the sub-
Ject of another pending action, or (2) the opposing party
brought suit upon his claim by attachment or other pro-
cess by which the court did not acquire jurisdiction to
render a personal judgment on that claim, and the
pleader is not stating any counterclaim under this rule.

ta)(b) Permissive Counterclaims. A pleading may
state as a counterclaim any claim against an opposing
party not arising out of the transaction or occurrence
that is the subject matter of the opposing party's claim.

tb¥(c) Counterclaim Exceeding Opposing Claim. A
counterclaim may or may not diminish or defeat the re-
covery sought by the opposing party. It may claim relief
exceeding in amount or different in kind from that
sought in the pleading of the opposing party.

(d) Counterclaim Against the State. These rules shall
not be construed to enlarge beyond the limits now fixed
by law the right to assert counterclaims, or to claim
credits against the State or an officer or agency thereof.

tc)(e) Counterclaim Maturing or Acquired After
Pleading. A claim which either matured or was acquired
by the pleader after serving his pleading may, with the
permission of the court, be presented as a counterclaim
by supplemental pleading.

td)(f) Omitted Counterclaim. When a pleader fails to
set up a counterclaim through oversight, inadvertence, or
excusable neglect, or when justice requires, he may by
leave of court set up the counterclaim by amendment.

te)(g) Cross Claim Against Coparty. A pleading may
state as a cross claim any claim by one party against a
coparty arising out of the transaction or occurrence that
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is the subject matter either of the original action or of a
counterclaim therein or relating to any property that is
the subject matter of the original action. Such cross
claim may include a claim that the party against whom
it is asserted is or may be liable to the cross claimant for
all or part of a claim asserted in the action against the
cross claimant.

O-AdditiomatParties MayBeBroughttm—When-the

obtained:

(h) Joinder of Additional Parties. Persons other than
those made parties to the original action may be made
parties to a counterclaim or cross claim in accordance
with the provisions of rules 19 and 20.

tg)(i) Separate Trials; Separate Judgment. If the
court orders separate trials as provided in rule 42(b),
judgment on a counterclaim or cross claim may be
rendered in accordance with the terms of rule 42¢b)
54(b), even if the claims of the opposing party have been
dismissed or otherwise disposed of.

(j) Setoff Against Assignee. The defendant in a civil
action upon a contract express or implied, other than
upon a negotiable promissory note or bill of exchange,
negotiated in good faith and without notice before due,
which has been assigned to the plaintiff, may set off a
demand of a like nature existing against the person to
whom he was originally liable, or any assignee prior to
the plaintiff, of such contract, provided such demand ex-
isted at the time of the assignment thereof, and belong-
ing to the defendant in good faith, before notice of such
assignment, and was such a demand as might have been
set off against such person to whom he was originally li-
able, or such assignee while the contract belonged to
him.
~ (k) Setoff Against Beneficiary of Trust Estate. If the
plaintiff be a trustee to any other, or if the action be in a
name of a plaintiff which has no real interest in the con-
tract upon which the action is founded, so much a de-
mand existing against those whom the plaintiff
represents or for whose benefit the action is brought may
be set off as will satisfy the plaintiff's debt, if the same
might have been set off in an action brought against
those beneficially interested.

(1) Setoff Must Be Pleaded. To entitle a defendant to
a setoff under this rule, he must set forth the same in his
answer.

Comment

The old rule is amended to conform to the rule appli-
cable in superior court. Sections (k) and (I) are not
found in the superior court rule because they are covered
by statutes applicable to superior court.

Sections (a) and (d) address matters that were not
formerly codified in the rules for courts of limited juris-
diction. The remaining amendments are largely matters
of style rather than substance. Sections (j), (k), and (1)
are taken from the old JCR 13.04, which is rescinded.
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RULE 13.04
SETOFFS AGAINST ASSIGNEES

[Rescinded. Provisions transferred to rule 13.]

RULE 14
THIRD PARTY PRACTICE
(a) When Defendant May Bring in Third Party. Be-

»

s 1) ’

a—third-party phaintiffto-scrve—amotice and-comptaint
;’.p:;' R F"]s.m ";t i F"a'tS to-the aF:tm] " i‘m.ls .UH._,I maly .bc
5 At any time
after commencement of the action a defending party, as
a third party plaintiff, may cause a summons and com-
plaint to be served upon a person not a party to the ac-
tion who is or may be liable to him for all or part of the
plaintiff’s claim against him. The third party plaintiff
need not obtain leave to make the service if he files the
third party complaint not later than 10 days after he
serves his original answer. Otherwise he must obtain
leave on motion upon notice to all parties to the action.
The person served with the summons and third party
complaint, hereinafter called the third party defendant,
shall make his defenses to the third party plaintiff's
claim as provided in rule 12 and his counterclaims
against the third party plaintiff and cross claims against
other third party defendants as provided in rule 13. The
third party defendant may assert against the plaintiff
any defenses which the third party plaintiff has to the
plaintiff's claim. The third party defendant may also as-
sert any claim against the plaintiff arising out of the
transaction or occurrence that is the subject matter of
the plaintiff’s claim against the third party plaintiff. The
plaintiff may assert any claim against the third party
defendant arising out of the transaction or occurrence
that is the subject matter of the plaintiff's claim against
the third party plaintiff, and the third party defendant
thereupon shall assert his defenses as provided in rule 12
and his counterclaims and cross claims as provided in
rule 13. Any party may move to strike the third party
claim, or for its severance or separate trial. A third party
defendant may proceed under this rule against any per-
son not a party to the action who is or may be liable to
him for all or part of the claim made in the action
against the third party defendant.

(b) When Plaintiff May Bring in Third Party. When a
counterclaim is asserted against a plaintiff, he may cause
a third party to be brought in under circumstances
which under this rule would entitle a defendant to do so.

(c) Tort Cases. This rule shall not be applied in tort
cases, so as to permit the joinder of a liability or indem-
nity insurance company, unless such company is by stat-
ute or contract directly liable to the person injured or
damaged.
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Comment
The new rule is the same as the rule applicable in su-
perior court. It dispenses with the requirement that the
court's permission be obtained before serving a third
party defendant.
Sections (b) and (c¢) are the same as in the old rule.

RULE 14A
REMOVAL TO SUPERIOR COURT
[NEW RULE]

(a) Jurisdiction Over Third Party. A case may be re-
moved to superior court in order to obtain jurisdiction
over a third party defendant, as provided in RCW 4.14-
.010. This procedure is governed by RCW 4.14.

(b) Claims in Excess of Jurisdiction — Generally.
When a defendant, third party defendant, or cross
claimant in good faith asserts a claim in an amount in
excess of the jurisdiction of the district court or seeks a
remedy beyond the jurisdiction of the district court, the
district court shall order the entire case removed to su-
perior court.

(c) Claims in Excess of Jurisdiction — Orders and
Process. If a case is removed to the superior court under
section (b) of this rule, the superior court may issue all
necessary orders and process as provided in RCW 4.14-
.030.

(d) Claims in Excess of Jurisdiction — Improper Re-
moval. If it appears that a case has been improperly re-
moved to the superior court under section (b) of this
rule, the superior court shall remand the case as provid-
ed in RCW 4.14.030.

(e) Claims in Excess of Jurisdiction — Attached
Property; Custody. If property of a defendant is attached
or garnished prior to the removal of a case, the attach-
ment or garnishment shall be transferred with the re-
moved case to the superior court and shall be held to
answer the final judgment or decree in the same manner
as it would have been held to answer had the cause been
brought in the superior court originally.

RULE 15
AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments. A party may amend his pleading
once as a matter of course at any time before a respon-
sive pleading is served or, if the pleading is one to which
no _responsive pleading is permitted and the action has
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amend it at any time within 20 days after it is served.
Otherwise, a party may amend his pleading only by
leave of court or by written consent of the adverse party;
and leave shall be freely given when justice so requires.
A party shall plead in response to an amended pleading
within the time remaining for response to the original
pleading or within 10 days after service or notice of the
amended pleading, whichever period may be the longer,
unless the court otherwise orders.

(b) Amendments AtorAftertheFriat To Conform to
the Evidence. When issues not raised by the pleadings
are tried by express or implied consent of the parties,
they shall be treated in all respects as if they had been
raised in the pleadings. Such amendment of the plead-
ings as may be necessary to cause them to conform to
the evidence and to raise these issues may be made upon
motion of any party at any time, even after judgment;
but failure so to amend does not affect the result of the
trial of these issues.

If the evidence is objected to at the trial on the
ground that it is not within the issues made by the
pleadings, the court may allow the pleadings to be
amended and shall do so freely when the presentation of
the merits of the action will be subserved thereby and
the objecting party fails to satisfy the court that the ad-
mission of such evidence would prejudice him in main-
taining his action or defense upon the merits. The court
may grant a continuance to enable the objecting party to
meet such evidence.

(c) Relation Back of Amendments. Whenever the
claim or defense asserted in the amended pleading arose
out of the conduct, transaction, or occurrence set forth
or attempted to be set forth in the original pleading the
amendment relates back to the date of the original
pleading. An amendment changing the party against
whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by
law for commencing the action against him, the party to
be brought in by amendment (1) has received such no-
tice of the institution of the action that he will not be
prejudiced in maintaining his defense on the merits, and
(2) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action
would have been brought against him.

(d) Supplemental Pleadings. Upon motion of a party
the court may, upon reasonable notice and upon such
terms as are just, permit him to serve ormake a supple-
mental pleading setting forth transactions or occurrences
or events which have happened since the date of the
pleading sought to be supplemented. Permission may be
granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court
deems it advisable that the adverse party plead thereto;
to the supplemental pleading, it shall so order, specifying
the time therefor.

(e) Interlineations. No amendments shall be made to
any pleading by erasing or adding words to the original

on file, except—by permission—of without first obtaining

leave of the court.

not been placed upon the trial calendar, he may so
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Comment
The new rule is the same as the rule applicable in su-
perior court. The amendments to the old rule are rela-
tively minor and should make no appreciable change in
practice.

RULE 16
GARNISHMENTS

[RESERVED]

. . : . . o
that J.ndg:s ml their :.l:'ks] Ay Issue Ints'o.i garnish
Comment

The old rule is no longer necessary and is deleted.
Garnishments are covered in detail by RCW 7.33 and
SPR 91.04W.

4. PARTIES
(RULES 17-25)

RULE 17

PARTIES PLAINTIFF AND DEFENDANT;
CAPACITY

(=) Designation of Parties. The party commencing the
action shall be known as the plaintiff, and the opposite
party as the defendant.

(a) Real Party in Interest. Every action shall be pros-
ecuted in the name of the real party in interest.;—but
An executor, administrator, guardian, bailee, trustee of
an express trust, a party with whom or in whose name a
contract has been made for the benefit of another, or a
party authorized by statute may sue in his own name
without joining with him the party for whose benefit the
action is brought. No action shall be dismissed on the
ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been al-
lowed after objection for ratification of commencement
of the action by, or joinder or substitution of, the real
party in interest; and such ratification, joinder, or sub-
stitution shall have the same effect as if the action had
been commenced in the name of the real party in
interest.

(b) Infants or Incompetent Persons.

(1) When an infant is a party he shall appear by
guardian, or if he has no guardian, or in the opinion of
the court the guardian is an improper person, the court
shall appoint a guardian ad litem. The guardian shall be
appointed:

(i) when the infant is plaintiff, upon the application of
the infant, if he be of the age of 14 years, or if under the
age, upon the application of a relative or friend of the
infant;

(ii) when the infant is defendant, upon the application
of the infant, if he be of the age of 14 years, and applies
within the time he is to appear; if he be under the age of
14, or neglects to apply, then upon the application of any
other party to the action, or of a relative or friend of the
infant.
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(2) When an insane person is a party to an action he
shall appear by guardian, or if he has no guardian, or in
the opinion of the court the guardian is an improper
person, the court shall appoint one to act as guardian ad
litem. Said guardian shall be appointed:

(i) when the insane person is plaintiff, upon the appli-
cation of a relative or friend of the insane person;

(ii) when the insane person is defendant, upon the ap-
plication of a relative or friend of such insane person,
such application shall be made within the time he is to
appear. If no such application be made within the time
above limited, application may be made by any party to
the action.

Comment

The first two sections of the new rule are the same as
the first two sections of the rule applicable in superior
court. The only change of substance over the old rule is
that the new rule makes it clear that an action should
not be summarily dismissed for failure to join a real
party in interest.

Section (b) is the same as section (b) in the old rule.
The section needs to be more detailed than the rule ap-
plicable in superior court because the statutes that ad-
dress the subject in superior court do not apply to courts
of limited jurisdiction.

RULE 18
JOINDER OF CLAIMS AND REMEDIES

(a) Joinder of Claims. Fheplamtiff—imrhis—compltamt

fied- A party asserting a claim to relief as an original
claim, counterclaim, cross claim, or third party claim,
may join, either as independent or as alternate claims, as
many claims as he has against an opposing party.

(b) Joinder of Remedies. Whenever a claim is one
heretofore cognizable only after another claim has been
prosecuted to a conclusion, the two claims may be joined
in a single action; but the court shall grant relief in that
action only in accordance with the relative substantive
rights of the parties.

Comment

Section (a) is amended to conform to the rule appli-
cable in superior court. The amendments are largely
matters of style. Equitable and maritime claims, men-
tioned in the rule, are outside the jurisdiction of the
courts of limited jurisdiction.

Section (b) is the same as section (b) in the old rule.
A second sentence in the superior court rule, relating to
an action to set aside a fraudulent conveyance, is omit-
ted because the subject matter is outside the jurisdiction
of the courts of limited jurisdiction.
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RULE 19
NEEESSARY JOINDER-OF PARTIES

JOINDER OF PERSONS NEEDED FOR JUST
ADJUDICATION

arecomitted:
[NEW RULE]

(a) Persons To Be Joined if Feasible. A person who is
subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if
(1) in his absence complete relief cannot be accorded
among those already parties, or (2) he claims an interest
relating to the subject of the action and is so situated
that the disposition of the action in his absence may (i)
as a practical matter impair or impede his ability to
protect that interest or (ii) leave any of the persons al-
ready parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by
reason of his claimed interest. If he has not been so
joined, the court shall order that he be made a party. If
he should join as a plaintiff but refuses to do so, he may
be made a defendant, or, in a proper case, an involun-
tary plaintiff. If the joined party objects to venue and his
joinder would render the venue of the action improper,
he shall be dismissed from the action.

(b) Determination by Court Whenever Joinder Not
Feasible. If a person joinable under (1) or (2) of section
(a) hereof cannot be made a party, the court shall de-
termine whether in equity and good conscience the ac-
tion should proceed among the parties before it, or
should be dismissed, the absent person being thus re-
garded as indispensable. The factors to be considered by
the court include: (1) to what extent a judgment rend-
ered in the person's absence might be prejudicial to him
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or those already parties; (2) the extent to which, by pro-
tective provisions in the judgment, by the shaping of re-
lief, or other measures, the prejudice can be lessened or
avoided; (3) whether a judgment rendered in the per-
son's absence will be adequate; (4) whether the plaintiff
will have an adequate remedy if the action is dismissed
for nonjoinder.

(c) Pleading Reasons for Nonjoinder. A pleading as-
serting a claim for relief shall state the names, if known
to the pleader, of any persons joinable under (1) or (2)
of section (a) hereof who are not joined, and the reasons
why they are not joined.

(d) [Reserved.]

(e) Husband and Wife Must Join—Exceptions. RCW
4.08.030 applies to the joinder of spouses.

Comment

The new rule is the same as the rule applicable in su-
perior court. The old rule was adopted in 1963 and was
never amended to conform to the 1967 version of the
superior court rule.

Section (d) of the superior court rule, relating to class
actions, is omitted because class actions are not author-
ized in courts of limited jurisdiction.

RULE 20
PERMISSIVE JOINDER OF PARTIES

(a) Permissive Joinder. All persons may join in one
action as plaintiffs if they assert any right to relief joint-
ly, severally, or in the alternative in respect of or arising
out of the same transaction, occurrence or series of
transactions or occurrences and if any question of law or
fact common to all of them these persons will arise in
the action. All persons may be joined in one action as
defendants if there is asserted against them jointly, sev-
erally, or in the alternative, any right to relief in respect
of or arising out of the same transaction, occurrence, or
series of transactions or occurrences and if any question
of law or fact common to all of them will arise in the
action. A plaintiff or defendant need not be interested in
obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs
according to their respective rights to relief, and against
one or more defendants according to their respective lia-
bilities.

(b) Separate Trials. The court may make such orders
as will prevent a party from being embarrassed, delayed,
or put to expense by the inclusion of a party against
whom he asserts no claim and who asserts no claim
against him, and may order separate trials or make oth-
er orders to prevent delay or prejudice.

(c) When Husband and Wife May Join. [Reserved.
See RCW 4.08.040.]

(d) Service on Joint Defendants; Procedure After
Service. When the action is against two or more defend-
ants and the summons is served on one or more but not
on all of them, the plaintiff may proceed as follows:

(1) If the action is against the defendants jointly in-
debted upon a contract, he may proceed against the de-
fendants served unless the court otherwise directs; and if
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he recovers judgment it may be entered against all the
defendants thus jointly indebted so far only as it may be
enforced against the joint property of all and the sepa-
rate property of the defendants served.

(2) If the action is against defendants severally liable,
he may proceed against the defendants served in the
same manner as if they were the only defendants.

(3) Though all the defendants may have been served
with the summons, judgment may be taken against any
of them severally, when the plaintiff would be entitled to
judgment against such defendants if the action had been
against them alone.

(e) Procedure To Bind Joint Debtor. RCW 4.68 ap-
plies to the enforcement of a judgment against a joint
debtor.

Comment
The new rule is the same as the rule applicable in su-
perior court. Except for sections (d) and (e), the differ-
ences between the old rule and the new rule are only
matters of style. Sections (d) and (e) address a subject
not previously addressed in the rules for courts of limited
jurisdiction.

RULE 21
MISJOINDER AND NONJOINDER OF PARTIES

Misjoinder of parties is not ground for dismissal of an
action. Parties may be dropped or added by order of the
court on motion of any party or of its own initiative at
any stage of the action and on such terms as are just.
Any claim against a party may be severed and proceed-
ed with separately.

Comment
The new rule is the same as the old rule. 1t is identical
to the rule applicable in superior court.

RULE 22
INTERPLEADER

(a) Scope Rule. Persons having claims against the
plaintiff may be joined as defendants and required to in-
terplead when their claims are such that the plaintiff is
or may be exposed to double or multiple liability. It is
not ground for objection to the joinder that the claims of
the several claimants or the titles on which their claims
depend do not have a common origin or are not identical
but are adverse to and independent of one another, or
that the plaintiff avers that he is not liable in whole or in
part to any or all of the claimants. A defendant exposed
to similar liability may obtain such interpleader by way
of cross claim or counterclaim. The provisions of this
rule supplement and do not in any way limit the joinder
of parties permitted under other rules and statutes.

(b) OtherRenredies Statutes. The remedy herein pro-
vided is in addition to and in no way supersedes or limits
the remedy provided by RCW 4.08.150 to 4.08.180,
inclusive.
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Comment
The new rule is the same as the rule applicable in su-
perior court. The only differences between the new rule
and the old rule are in the captions on the sections.

RULE 23
[RESERVED]

Comment
The corresponding rule in superior court relates to
class actions, which are not authorized in courts of lim-
ited jurisdiction.

RULE 24
INTERVENTION

(a) Intervention of Right. Upon timely application,
anyone shall be permitted to intervene in an action: (1)
when a statute confers an unconditional right to inter-

vene; or (2) when—therepresentationof-the—applicant’s
. ‘ Ao A be—imad i

actiom; when the applicant claims an interest relating to
the property or transaction which is the subject of the
action and he is so situated that the disposition of the
action may as a practical matter impair or impede his
ability to protect that interest, unless the applicant's in-
terest is adequately represented by existing parties. or

)whentheapphcant-is—so-situated-as—to—beadversely
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(b) Permissive Intervention. Upon timely application,
anyone may be permitted to intervene in an action: (1)
when a statute confers a conditional right to intervene;
or (2) when an applicant's claim or defense and the
main action have a question of law or fact in common.
When a party to an action relies for ground of claim or
defense upon any statute or executive order administered
by a federal or state governmental officer or agency or
upon any regulation, order, requirements, or agreement
issued or made pursuant to the statute or executive or-
der, the officer or agency upon timely application may be
permitted to intervene in the action. In exercising its
discretion the court shall consider whether the interven-
tion will unduly delay or prejudice the adjudication of
the rights of the original parties.

(c) Procedure. A person desiring to intervene shall
serve a motion to intervene upon all parties affected
thereby as provided in rule 5. The motion shall state the
grounds therefor and shall be accompanied by a plead-
ing setting forth the claim or defense for which inter-
vention is sought.

Comment

The new rule is the same as the rule applicable in su-
perior court. The differences between the old rule and
the new rule are in section (a). In the old rule, section
(a) was based upon the 1960 rule in superior court. The
superior court rule was amended in 1967, but no corre-
sponding change was made in the justice court rule. The
new rule incorporates the 1967 amendments. The
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amendments are unlikely to make an appreciable change
in practice.

RULE 25
SUBSTITUTION OF PARTIES

(a) Death.

(1) Procedure. If a party dies and the claim is not
thereby extinguished, the court may order substitution of
the proper parties. The motion for substitution may be
made by the successors or representatives of the de-
ceased party or by any party and, together with the no-
tice of hearing, shall be served on the parties as provided
by statute rule 5 for service of notices, and upon persons
not parties in the manner provided by theserules statute

or by rule for the service of notice—and—comptaint a
summons. If substitution is not made within areasonable
timre the time authorized by law, the action may be dis-
missed as to the deceased party.

(2) Partial Abatement. In the event of the death of
one or more of the plaintiffs or one or more of the de-
fendants in an action in which the right sought to be en-
forced survives only to the surviving plaintiffs or only
against the surviving defendants, the action does not
abate. The fact—of death shall be noted—in—the—docket
suggested upon the record and the action shall proceed
in favor of or against the surviving parties.

(b) Incompetency. If a party becomes incompetent,
the court upon motion served as provided in section (a)
of this rule may allow the action to be continued by or
against his representative.

(c) Transfer of Interest. In case of any transfer of in-
terest, the action may be continued by or against the
original party unless the court upon motion directs the
person to whom the interest is transferred to be substi-
tuted in the action or joined with the original party.
Service of the motion shall be made as provided in sec-
tion (a) of this rule.

(d) Public Offices; Death or Separation From Office.
[Reserved.]

Comment
The new rule is the same as the rule applicable in su-
perior court. The differences between the old rule and
the new rule are in section (a) and reflect the fact that a
summons is now used instead of a notice of suit.

5. DEPOSITIONS AND DISCOVERY
(RULES 26-37)

RULE 26
DEPOSITIONS PENDING ACTION

The taking of depositions, the requesting of admis-
sions and all other procedures authorized by rules 26
through 37 of the Superior Court Civil Rules applicable
for use in the superior court may be available only upon
prior permission of the court. The court shall have abso-
lute discretion to decide whether to permit any such
procedures. In exercising such discretion the court shall
consider (1) whether all parties are represented by
counsel, (2) whether undue expense or delay in bringing
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the case to trial will result and (3) whether the interests
of justice will be promoted.

Comment
The new rule is substantially the same as the old rule.
The relatively small amounts of money involved and the
fact that many parties appear without counsel make it
appropriate for the court to maintain control over dis-
covery.

RULES 27-37
[RESERVED]

6. TRIALS
(RULES 38-53)

RULE 38
JURY TRIAL

[NEW RULE]

(a) Demand. When a trial by jury is authorized by the
constitution, statutes, or decisions of the Supreme Court,
any party may demand a jury which shall be selected
and impaneled as required by law and this rule. At or
prior to the time the case is called to be set for trial, or
at such other time as directed by the court, any party
may demand a jury trial of any issue triable by a jury by
serving upon the other parties a demand therefor in
writing, by filing the demand with the clerk, and by
paying any required jury fee.

(b) Specification of Issues. In the demand a party may
specify the issues which it wishes tried by a jury; other-
wise, the demand shall be considered a demand for all
issues so triable. If the demand requests jury trial of
only some of the issues, any other party within 14 days
of service of the demand or such lesser time as the court
may order, may serve a demand for trial by jury of any
other or all of the issues of fact in the action.

(c) Waiver of Jury Trial. Tke failure of a party to
serve a demand as required by this rule, to file it as re-
quired by this rule, and to pay the required jury fee in
accordance with this rule, constitutes a waiver of trial by
jury. A demand for trial by jury once made may not be
withdrawn without the consent of the parties.

(d) Impaneling the Jury.

(1) Voir Dire. A voir dire examination shall be con-
ducted for the purpose of discovering any basis for chal-
lenge for cause and for the purpose of gaining knowledge
to enable an intelligent exercise of peremptory challeng-
es. The judge shall initiate the voir dire examination by
identifying the parties and their respective counsel and
by briefly outlining the nature of the case. The judge
and the parties may then ask the prospective jurors
questions touching their qualifications to serve as jurors
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in the case, subject to the supervision of the court as ap-
propriate to the facts of the case.

(2) Challenges for Cause. If the court is of the opinion
that grounds for challenge to a juror exist, it shall excuse
that juror. Otherwise, any party may challenge the juror
for cause. Challenges for cause shall be allowed as pro-
vided in RCW 4.44.150 through 4.44.190.

(3) Peremptory Challenges. The number and the
manner of exercising peremptory challenges shall be as
provided in RCW 4.44.130, 4.44.140, and 4.44.190.

(4) Order of Taking Challenges. [Reserved. See RCW
4.44.220.]

(5) Objections to Challenges. [Reserved. See RCW
4.44.230.]

(6) Trial of Challenge. [Reserved. See RCW 4.44-
.240.]

(e) Alternate Jurors. The court may direct that not
more than three jurors in addition to the regular jury be
called and impaneled to serve as alternate jurors. Alter-
nate jurors, in the order in which they are called, shall
replace jurors who, prior to the time the jury retires to
consider its verdict, are unable to continue. Alternate
jurors shall be drawn in the same manner, shall have the
same qualifications, shall be subject to the same exami-
nation and challenges for cause, and shall take the same
oath as the regular jurors. An alternate juror who does
not replace a regular juror shall be discharged after the
jury retires to consider its verdict. Each party shall be
entitled to one additional peremptory challenge which
may only be exercised against alternate jurors, and other
peremptory challenges allowed shall not be used against
alternate jurors. If the court has found that there is a
conflict of interest between parties on the same side, the
court may allow each conflicting party a peremptory
challenge to exercise against alternate jurors.

(f) Juries of Fewer Than Six. The parties may at any
time stipulate that the jury shall consist of at least three
but fewer than six jurors, or that a verdict of a stated
majority shall be taken as the verdict or finding of the
jury.

(g) Oath. [Reserved. See RCW 4.44.260.]

(h) Notetaking by Jurors. With the permission of the
trial judge, jurors may take written notes regarding the
evidence presented to them and keep these notes with
them when they retire for their deliberation. Such notes
should be treated as confidential between the jurors
making them and their fellow jurors, and shall be de-
stroyed immediately after the verdict is rendered.

Comment
The new rule is patterned after Superior Court Civil
Rules 38, 47, 48, and 49 and Superior Court Criminal
Rule 6.4. The rule is necessary because RCW 2.36.050
was amended in 1980 to require that a jury in a court of
limited jurisdiction be selected and impaneled in the
same manner as in superior court.
The new rule was discussed and approved by the Ju-
dicial Council in 1981.
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RULE 39
FRIAEBYJURY-ORBY-THE-COURF
RESERVED

Comment
The old rule is no longer necessary and is deleted. The
point addressed by section (a) of the old rule is covered
in the state constitution, article 4, section 16. The point
addressed by section (b) of the old rule is now covered in
ER 104.

RULE 40
ASSIGNMENT OF CASES FOR-TFRAL—

(a) Notice of Trial—Note of Issue.

(1) Of Fact. At any time after the issues of fact are
completed in any case by the service of complaint and
answer or reply when necessary, as herein provided, ei-
ther party may cause the issues of fact to be brought on
for trial, by serving upon the opposite party a notice of
trial at least 3 days before any day provided by rules of
court for setting causes for trial, which notice shall give
the title of the cause as in the pleadings, and notify the
opposite party that the issues in such action will be
brought on for trial at the time set by the court; and the
party giving such notice of trial shall, at least 5 days be-
fore the day of setting such causes for trial, file with the
clerk of the court a note of issue containing the title of
the action, the names of the attorneys and the date when
the last pleading was served; and the clerk shall there-
upon enter the cause upon the trial docket according to
the date of the issue.

(2) Of Law. In case an issue of law raised upon the
pleadings is desired to be brought on for argument, ei-
ther party shall, at least 5 days before the day set apart
by the court under its rules for hearing issues of law,
serve upon the opposite party a like notice of trial and
furnish the clerk of the court with a note of issue as
above provided, which note of issue shall specify that the
issue to be tried is an issue of law; and the clerk of the
court shall thereupon enter such action upon the motion
docket of the court.

(3) Adjournments. When a cause has once been
placed upon either docket of the court, if not tried or
argued at the time for which notice was given, it need
not be noticed for a subsequent session or day, but shall
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remain upon the docket from session to session or from
law day to law day until final disposition or stricken off
by the court.

(4) Filing Note by Opposite Party. The party upon
whom notice of trial is served may file the note of issue
and cause the action to be placed upon the calendar
without further notice on his part.

(5) Issue May Be Brought to Trial by Either Party.
Either party, after the notice of trial, whether given by
himself or the adverse party, may bring the issue to trial,
and in the absence of the adverse party, unless the court
for good cause otherwise directs, may proceed with his
case, and take a dismissal of the action, or a verdict or
judgment, as the case may require.

(b) Methods. Each court of limited jurisdiction may
provide by local rule for placing of actions upon the trial
calendar (1) without request of the parties or (2) upon
request of a party and notice to the other parties or (3)
in such other manner as the court deems expedient.

(c) Preferences. In setting cases for trial, unless
otherwise provided by statute, preference shall be given
to criminal over civil cases, and cases where the defend-
ant or a witness is in confinement shall have preference
over other cases.

(d) Trials. When a cause is set and called for trial, it
shall be tried or dismissed, unless good cause is shown
for a continuance. The court may in a proper case, and
upon terms, reset the same.

(e) Continuances. A motion to continue a trial on the
ground of the absence of evidence shall only be made
upon affidavit showing the materiality of the evidence
expected to be obtained, and that due diligence has been
used to procure it, and also the name and address of the
witness or witnesses. The court may also require the
moving party to state upon affidavit the evidence which
he expects to obtain; and if the adverse party admits that
such evidence would be given, and that it be considered
as actually given on the trial, or offered and overruled as
improper, the trial shall not be continued. The court,
upon its allowance of the motion, may impose terms or
conditions upon the moving party.

)y Pisquatification: (f) Change of Judge. In any case
pending in any court of limited jurisdiction, unless
otherwise provided by law, the judge thereof shall be
deemed disqualified to hear and try the case when he is
in anywise interested or prejudiced. The judge, of his
own initiative, may enter an order disqualifying himself;
and he shall also disqualify himself under the provisions
of this rule if, before the jury is sworn or the trial is
commenced, a party files an affidavit that such party
cannot have a fair and impartial trial by reason of the
interest or prejudice of the judge or for other ground
provided by law. Only one such affidavit shall be filed by
the same party in the case and such affidavit shall be
made as to only one of the judges of said court.

All right to an affidavit of prejudice will be considered
waived where filed more than 10 days after the case is
set for trial, unless the affidavit alleges a particular inci-
dent, conversation or utterance by the judge, which was
not known to the party or his attorney within the 10-day
period. In multiple judge courts, or where a pro tempore
or visiting judge is designated as the trial judge, the 10—
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day period shall commence on the date that the defend-
ant or his attorney has actual notice of assignment or
reassignment to a designated trial judge.

Comment

The new rule is the same as the rule applicable in su-
perior court, with only minor exceptions. The reference
to "superior court” in section (b) is changed to "court of
limited jurisdiction.” Section (f) is added to the superior
court rule and is the same as section (b) in the old jus-
tice court rule.

The new rule adopts the superior court practice of
setting hearing dates on the basis of a notice served and
filed by a party. Section (b) allows each court to estab-
lish the procedural details by local rule.

RULE 41
DISMISSAL OF ACTIONS

[NEW RULE]

(a) Voluntary Dismissal.

(1) Mandatory. Any action shall be dismissed by the
court:

(i) By stipulation. When all parties who have ap-
peared so stipulate in writing; or

(i) By plaintiff before resting. Upon motion of the
plaintiff at any time before plaintiff rests at the conclu-
sion of his opening case.

(2) Permissive. After plaintiff rests after his opening
case, plaintiff may move for a voluntary dismissal with-
out prejudice upon good cause shown and upon such
terms and conditions as the court deems proper.

(3) Counterclaim. If a counterclaim has been pleaded
by a defendant prior to the service upon him of plain-
tiff's motion for dismissal, the action shall not be dis-
missed against the defendant's objection unless the
counterclaim can remain pending for independent adju-
dication by the court.

(4) Effect. Unless otherwise stated in the order of dis-
missal, the dismissal is without prejudice, except that an
order of dismissal operates as an adjudication upon the
merits when obtained by a plaintiff who has once dis-
missed an action based on or including the same claim in
any court of the United States or of any state.

(b) Involuntary Dismissal; Effect. For failure of the
plaintiff to prosecute or to comply with these rules or
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any order of the court, a defendant may move for dis-
missal of an action or of any claim against him.

(1) Want of Prosecution on Motion of Party. Any
civil action shall be dismissed, without prejudice, for
want of prosecution whenever the plaintiff, counter-
claimant, cross claimant, or third party plaintiff neglects
to note the action for trial or hearing within 1 year after
any issue of law or fact has been joined, unless the fail-
ure to bring the same on for trial or hearing was caused
by the party who makes the motion to dismiss. Such
motion to dismiss shall come on for hearing only after
10 days' notice to the adverse party. If the case is noted
for trial before the hearing on the motion, the action
shall not be dismissed.

(2) Dismissal on Clerk's Motion.

(i) Notice. In all civil cases wherein there has been no
action of record during the 12 months just past, the
clerk of the court shall mail notice to the attorneys of
record that such case will be dismissed by the court for
want of prosecution unless within 30 days following said
mailing, action of record is made or an application in
writing is made to the court and good cause shown why
it should be continued as a pending case. If such appli-
cation is not made or good cause is not shown, the court
shall dismiss each such case without prejudice. The cost
of filing such order of dismissal with the clerk shall not
be assessed against either party.

(i) Mailing notice. The notice shall be mailed in ev-
ery eligible case not later than 30 days before June 15
and December 15 of each year, and all such cases shall
be presented to the court by the clerk for action thereon
on or before June 30 and December 31 of each year.
These deadlines shall not be interpreted as a prohibition
against mailing of notice and dismissal thereon as cases
may become eligible for dismissal under this rule.

(iii) Applicable date. This dismissal procedure is
mandatory as to all cases filed after January 1, 1959,
and permissive as to all cases filed before that date. This
rule is not a limitation upon any other power that the
court may have to dismiss any action upon motion or
otherwise.

(3) Defendant's Motion After Plaintiff Rests. After
the plaintiff, in an action tried by the court without a
jury, has completed the presentation of his evidence, the
defendant, without waiving his right to offer evidence in
the event the motion is not granted, may move for a dis-
missal on the ground that upon the facts and the law the
plaintiff has shown no right to relief. The court as trier
of the facts may then determine them and render judg-
ment against the plaintiff or may decline to render any
judgment until the close of all the evidence. If the court
renders judgment on the merits against the plaintiff, the
court shall make findings as provided in RALJ 5.2. Un-
less the court in its order for dismissal otherwise speci-
fies, a dismissal under this subsection and any dismissal
not provided for in this rule, other than a dismissal for
lack of jurisdiction, for improper venue, or for failure to
join a party under rule 19, operates as an adjudication
upon the merits.

(c) Dismissal of Counterclaim, Cross Claim, or Third
Party Claim. The provisions of this rule apply to the
dismissal of any counterclaim, cross claim, or third party
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claim. A voluntary dismissal by the claimant alone pur-
suant to subsection (a)(1) of this rule shall be made be-
fore a responsive pleading is served or, if there is none,
before the introduction of evidence at the trial or hear-
ing.

(d) Costs of Previously Dismissed Action. If a plaintiff
who has once dismissed an action in any court com-
mences an action based upon or including the same
claim against the same defendant, the court may make
such order for the payment of taxable costs of the action
previously dismissed as it may deem proper and may
stay the proceedings in the action until the plaintiff has
complied with the order.

(e) Notice of Settlements. If a case is settled after it
has been assigned for trial, it shall be the duty of the
attorneys or of any party appearing pro se to notify the
court promptly of the settlement. If the settlement is
made within 5 days before the trial date, the notice shall
be made by telephone or in person. All notices of settle-
ment shall be confirmed in writing to the clerk.

Comment

The new rule is the same as the rule applicable in su-
perior court, with only minor exceptions. A reference to
rule 23 (Class Actions) is omitted from section (a)(1)
because there is no rule 23 for courts of limited jurisdic-
tion. A reference to "superior court" in section (b)(2)(i)
is changed to "court.” A reference to rule 52(a) in sec-
tion (b)(3) is changed to RALJ 5.2, the counterpart in
the rules for courts of limited jurisdiction.

The principal effect of the new rule is to shorten the
time within which the plaintiff may obtain a voluntary
dismissal. The old rule allowed the plaintiff to voluntari-
ly dismiss any time before the case was finally submit-
ted. The new rule allows a voluntary dismissal only until
the plaintiff rests.

The new rule adopts the superior court practice of al-
lowing the clerk to move to have dormant cases dis-
missed.

RULE 42
CONSOLIDATION; SEPARATE TRIALS

(a) Consolidation. When actions involving a common
question of law or fact are pending before the court, it
may order a joint hearing or trial of any or all the mat-
ters in issue in the actions; it may order all the actions
consolidated; and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary
costs or delay.

(b) Separate Trials. The court in furtherance of con-
venience or to avoid prejudice, or when separate trials
will be conducive to expedition and economy, may order
a separate trial of any claim, cross claim, counterclaim,
or third party claim, or of any separate issue or of any
number of claims, cross claims, counterclaims, third
party claims, or issues, always preserving inviolate the
right of trial by jury.

Comment
The new rule is the same as the rule applicable in su-
perior court. It differs from the old rule in only minor
respects.
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RULE 43

TAKING OF TESTIMONY
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[NEW RULE]

(a) Testimony.

(1) Generally. In all trials the testimony of witnesses
shall be taken orally in open court, unless otherwise di-
rected by the court or provided by rule or statute.

(2) Multiple Examinations. When two or more attor-
neys are upon the same side trying a case, the attorney
conducting the examination of a witness shall continue
until the witness is excused from the stand; and all ob-
jections and offers of proof made during the examination
of such witness shall be made or announced by the at-
torney who is conducting the examination or cross
examination.

(b) and (c) [Reserved. See ER 103 and 611.]

(d) Oaths of Witnesses.

(1) Administration. The oaths of all witnesses

(i) shall be administered by the judge;

(ii) shall be administered to each witness individually;
and

(iii) the witness shall stand while the oath is adminis-
tered.

(2) Applicability. This rule shall not apply to civil ex
parte proceedings, and in such cases the manner of
swearing witnesses shall be as each court may prescribe.

(3) Affirmation in Lieu of Oath. Whenever under
these rules an oath is required to be taken, a solemn af-
firmation may be accepted in lieu thereof.

(e) Evidence on Motions. When a motion is based on
facts not appearing of record the court may hear the
matter on affidavits presented by the respective parties,
but the court may direct that the matter be heard wholly
or partly on oral testimony or depositions.

(f) Adverse Party as Witness.

(1) Party or Managing Agent as Adverse Witness. A
party, or anyone who at the time of the notice is an offi-
cer, director, or other managing agent (herein collec-
tively referred to as "managing agent") of a public or
private corporation, partnership or association which is a
party to an action or proceeding may be examined at the
instance of any adverse party. Attendance of such de-
ponent or witness may be compelled solely by notice (in
lieu of a subpoena) given in the manner prescribed in
rule 30(a) to opposing counsel of record. Notices for the
attendance of a party or of a managing agent at the trial
shall be given not less than 10 days before trial (exclu-
sive of the day of service, Saturdays, Sundays, and court
holidays). For good cause shown in the manner pre-
scribed in rule 30(b), the court may make orders for the
protection of the party or managing agent to be
examined.

(2) Effect of Discovery, etc. A party who has filed in-
terrogatories to be answered by the adverse party or who
has taken the deposition of an adverse party or of the
managing agent of an adverse party shall not be pre-
cluded for that reason from examining such adverse
party or managing agent at the trial. The testimony of
an adverse party or managing agent at the trial or on
deposition or interrogatories shall not bind his adversary
but may be rebutted.

(3) Refusal To Attend and Testify; Penalties. If a
party or a managing agent refuses to attend and testify
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before the officer designated to take his deposition or at
the trial after notice served as prescribed in rule 30(a),
the complaint, answer, or reply of the party may be
stricken and judgment taken against the party, and the
contumacious party or managing agent may also be pro-
ceeded against as in other cases of contempt. This rule
shall not be construed:

(i) to compel any person to answer any question where
such answer might tend to incriminate him;

(ii) to prevent a party from using a subpoena to com-
pel the attendance of any party or managing agent to
give testimony by deposition or at the trial; nor

(iii) to limit the applicability of any other sanctions or
penalties provided in rule 37 or otherwise for failure to
attend and give testimony.

(g) Attorney as Witness. If any attorney offers him-
self as a witness on behalf of his client and gives evi-
dence on the merits, he shall not argue the case to the
jury, unless by permission of the court.

(h) Recording as Evidence. Whenever the testimony
of a witness at a trial or hearing which was recorded is
admissible in evidence at a later trial, it may be proved
by the recording thereof duly certified by the person who
recorded the testimony.

(i) [Reserved. See ER 804.]

(j) Record in Retrial of Nonjury Cases. In the event a
cause has been remanded by the court for a new trial or
the taking of further testimony, and such cause shall
have been tried without a jury, and the testimony in
such cause shall have been taken in full and used as the
record upon review, either party upon the retrial of such
cause or the taking of further testimony therein shall
have the right, provided the court shall so order after an
application on 10 days' notice to the opposing party or
parties, to submit said record as the testimony in said
cause upon its second hearing, to the same effect as if
the witnesses called by him in the earlier hearing had
been called, sworn, and testified in the further hearing;
but no party shall be denied the right to submit other or
further testimony upon such retrial or further hearing,
and the party having the right of cross examination shall
have the privilege of subpoenaing any witness whose tes-
timony is contained in such record for further cross
examination.

Comment

The new rule is the same as the rule applicable in su-
perior court, with only minor exceptions. A reference to
superior court has been omitted in section (d)(1). Refer-
ences to default divorces and the superior court have
been omitted in section (d)(2). Section (e)(2), relating to
injunctions, attachments, and receiverships in the supe-
rior court rule, has been omitted. References to a tran-
script of testimony in section (h) have been changed to
refer to a recording of testimony because a typewritten
transcript is not required under RALIJ. References to a
report of proceedings have likewise been changed to re-
fer to a recording of testimony in section (j).

The new rule differs from the old rule more in form
than in substance. The principal difference is that the
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new provisions in sections (h) and (j) clarify the rela-
tionship between the rule and the tape recording that is
made under RALJ.

RULE 44
PROOF OF OFFICIAL RECORD

@Authenticatiomof -Copy—Anoffictatrecord—or-an

[NEW RULE]

(a) Authentication.

(1) Domestic. An official record kept within the Unit-
ed States, or any state, district, commonwealth, territo-
ry, or insular possession thereof, or within the Panama
Canal Zone, the Trust Territory of the Pacific Islands,
or the Ryukyu Islands, or an entry therein, when admis-
sible for any purpose, may be evidenced by an official
publication thereof or by a copy attested by the officer
having the legal custody of the record, or by his deputy,
and accompanied by a certificate that such officer has
the custody. The certificate may be made by a judge of a
court of record of the district or political subdivision in
which the record is kept, authenticated by the seal of the
court, or may be made by any public officer having a
seal of office or official custody of the seal of the political
subdivision and having official duties in the district or
political subdivision in which the record is kept, authen-
ticated by the seal of his office or the seal of the political
subdivision. ‘
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(2) Foreign. A foreign official record, or an entry
therein, when admissible for any purpose, may be evi-
denced by an official publication thereof; or a copy
thereof, attested by a person authorized to make the at-
testation, and accompanied by a final certification as to
the genuineness of the signature and official position (i)
of the attesting person, or (ii) of any foreign official
whose certificate of genuineness of signature and official
position relates to the attestation or is in a chain of cer-
tificates of genuineness of signature and official position
relating to the attestation. A final certification may be
made by a secretary of embassy or legation, consul gen-
eral, consul, vice—consul, or consular agent of the United
States, or a diplomatic or consular official of the foreign
country assigned or accredited to the United States. If
reasonable opportunity has been given to all parties to
investigate the authenticity and accuracy of the docu-
ments, the court may, for good cause shown, either ad-
mit an attested copy without final certification or permit
the foreign official record to be evidenced by an attested
summary with or without a final certification.

(b) Lack of Record. A written statement that after
diligent search no record or entry of a specified tenor is
found to exist in the records, designated by the state-
ment, authenticated as provided in subsection (a)(1) of
this rule in the case of a domestic record, or complying
with the requirements of subsection (a)(2) of this rule
for a summary in the case of a foreign record, is admis-
sible as evidence that the records contain no such record
or entry.

(c) Other Proof. This rule does not prevent the proof
of official records or of entry or lack of entry therein by
any other method authorized by law.

Comment
The new rule is the same as the rule applicable in su-
perior court. It is more detailed than the old rule but
should make no appreciable change in practice. Addi-
tional methods of authentication are defined by ER 901
and 902.

RULE 44.1
DETERMINATION OF FOREIGN LAW
[NEW RULE]

(a) Pleading. A party who intends to raise an issue
concerning the law of a state, territory, or other juris-
diction of the United States, or a foreign country shall
give notice in his pleadings in accordance with rule 9(k).

(b) United States Jurisdiction. The law of a state,
territory, or other jurisdiction of the United States shall
be determined as provided in RCW 5.24.

(c) Other Jurisdictions. The court, in determining the
law of any jurisdiction other than a state, territory, or
other jurisdiction of the United States, may consider any
relevant written material or other source, including tes-
timony, having due regard for their trustworthiness,
whether or not submitted by a party and whether or not
admissible under the Rules of Evidence. If the court
considers any material or source not received in open
court, prior to its determination the court shall:

(1) Identify in the record such material or source;
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(2) Summarize in the record any unwritten informa-
tion received; and

(3) Afford the parties an opportunity to respond
thereto. The court’s determination shall be treated as a
ruling on a question of law.

RULE 45
SUBPOENA

(a) For Attendance of Witnesses. The subpoena shall
be issued as follows:

(1) Form. To require attendance before a court of
limited jurisdiction or at the trial of an issue therein,
such subpoena may be issued in the name of the State of
Washington by the court before which the attendance is
required or in which the issue is pending: Provided, That
such subpoena may be issued with like effect by the at-
torney of record of the party to the action on whose be-
half the witness is required to appear, and the form of
such subpoena in each case may be the same as when
issued by the court except that it shall only be sub-
scribed by the signature of such attorney.

(2) Issuance for Trial. To require attendance before a
court of limited jurisdiction or at the trial of an issue of
fact, the subpoena may be issued by the clerk in re-
sponse by a praecipe or by an attorney of record.

(3) Issuance for Deposition. To require attendance out
of such court before a judge, justice of the peace, com-
missioner, referee or other officer authorized to adminis-
ter oaths or to take testimony in any matter under the
laws of this state, it shall be issued by an attorney of
record or by such judge, justice of the peace, commis-
sioner, referee or other officer before whom the atten-
dance is required.

(b) For Production of Documentary Evidence. A sub-
poena may also command the person to whom it is di-
rected to produce the books, papers, documents, or
tangible things designated therein; but the court, upon
motion made promptly and in any event at or before the
time specified in the subpoena for compliance therewith,
may (1) quash or modify the subpoena if it is unreason-
able and oppressive or (2) condition denial of the motion
upon the advancement by the person in whose behalf the
subpoena is issued of the reasonable cost of producing
the books, papers, documents, or tangible things.

(c) Service. A subpoena may be served by any suit-
able person over 18 years of age, by exhibiting and
reading it to the witness, or by giving him a copy there-
of, or by leaving such copy at the place of his abode.
When service is made by any other person than an offi-
cer authorized to serve process, proof of service shall be
made by affidavit.

(d) Subpoena for Taking Depositions; Place of Exam-
ination.
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(1) Proof of service of a notice to take a deposition as
provided in rules 30(b) and 31(a) constitutes a sufficient
authorization for the issuance by the attorney of record
or the officer taking the deposition of subpoenas for the
persons named or described therein. The subpoena may
command the person to whom it is directed to produce
and permit inspection and copying of designated books,
papers, documents, or tangible things which constitute or
contain matters within the scope of the examination
permitted by rule 26, but in that event the subpoena will
be subject to the provisions of section (b) of this rule.

The person to whom the subpoena is directed may,
within 10 days after the service thereof or on or before
the time specified in the subpoena for compliance if such
time is less than 10 days after service, serve upon the
attorney designated in the subpoena written objection to
inspection or copying of any or all of the designated
materials. If objection is made, the party serving the
subpoena shall not be entitled to inspect and copy the
materials except pursuant to an order of the court from
which the subpoena was issued. The party serving the
subpoena may, if objection has been made, move upon
notice to the deponent for an order at any time before or
during the taking of the deposition.

(2) Place of Examination. A resident of the state may
be required to attend an examination only in the county
wherein he resides or is employed or transacts his busi-
ness in person, or at such other convenient place as is
fixed by an order of the court. A nonresident of the state
may be required to attend only in the county wherein he
is served with a subpoena, or within 40 miles from the
place of service or at such other convenient place as is
fixed by an order of the court.

(3) Foreign Depositions for Local Actions. When the
place of examination is in another state, territory, or
country, the party desiring to take the deposition may
secure the issuance of a subpoena or equivalent process
in accordance with the laws of such state, territory or
country to require the deponent to attend the examina-
tion.

(4) Local Depositions for Foreign Actions. When any
officer or person is authorized to take depositions in this
state by the law of another state, territory or country,
with or without a commission, a subpoena to require at-
tendance before such officer or person may be issued by
any judge or justice of the peace of this state for atten-
dance at any places within his jurisdiction.

(¢) Subpoena for Hearing or Trial. [Reserved. See
RCW 5.56.010.]

(f) Contempt. Failure by any person without adequate
excuse to obey a subpoena served upon him may be
deemed a contempt of the court from which the subpoe-
na issued.

(g) When Excused. A witness subpoenaed to attend in
a civil case is dismissed and excused from further atten-
dance as soon as he has given his testimony in chief and
has been cross—examined thereon, unless either party
moves in open court that the witness remain in atten-
dance and the court so orders; and witness fees will not
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be allowed any witness after the day on which his testi-
mony is given, except when the witness has in open court
been required to remain in further attendance, and when
so required the clerk shall note that fact in the minutes.

RULESH#6=560

{RESERVED]}
RULE 46

EXCEPTIONS UNNECESSARY
[NEW RULE]

Formal exceptions to rulings or orders of the court are
unnecessary; but for all purposes for which an exception
has heretofore been necessary it is sufficient that a party,
at the time the ruling or order of the court is made or
sought, makes known to the court the action which he
desires the court to take or his objection to the action of
the court and his grounds therefor; and, if a party has no
opportunity to object to a ruling or order at the time it is
made, the absence of an objection does not thereafter
prejudice him.

Comment
The new rule is the same as the rule applicable in su-
perior court. Until now, the rule was unnecessary be-
cause review was by trial de novo. The rule is now
appropriate because the trial de novo has been eliminat-
ed in favor of review on the record.

RULE 47
JURORS
[NEW RULE]

(a) Examination, Selection, etc. See rule 38.

(b) Care of Jury While Deliberating.

(1) Generally. During trial and deliberations the jury
may be allowed to separate unless good cause is shown,
on the record, for sequestration of the jury. :

(2) Communication Restricted. Unless the jury is al-
lowed to separate, the jurors shall be kept together under
the charge of one or more officers until they agree upon
their verdict or are discharged by the court. The officer
shall keep the jurors separate from other persons and
shall not allow any communication which may affect the
case to be made to the jurors, nor make any himself,
unless by order of the court, except to ask the jurors if
they have agreed upon their verdict. The officer shall
not, before the verdict is rendered, communicate to any
person the state of the jurors' deliberations or their ver-
dict.

(3) Motions. Any motions or proceedings concerning
the separation or sequestratlon of the jury shall be made
out of the presence of the jury.

Comment
Section (b) is the same language as the newly adopted
change to CR 47(i). It would supersede RCW 2.36.140
and 4.44.300.
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RULE 48
JURIES OF FEWER THAN SIX
[Reserved. See RCW 12.12.030.]

RULE 49
VERDICTS
[NEW RULE])

(-) General Verdict. A general verdict is that by
which the jury pronounces generally upon all or any of
the issues in favor of either the plaintiff or defendant.

(a) Special Verdict. The court may require a jury to
return only a special verdict in the form of a special
written finding upon each issue of fact. In that event the
court may submit to the jury written questions suscepti-
ble of categorical or other brief answer or may submit
written forms of the several special findings which might
properly be made under the pleadings and evidence; or it
may use such other method of submitting the issues and
requiring the written findings thereon as it deems most
appropriate. The court shall give to the jury such expla-
nation and instruction concerning the matter thus sub-
mitted as may be necessary to enable the jury to make
its findings upon each issue. If in so doing the court
omits any issue of fact raised by the pleadings or by the
evidence, each party waives his rights to a trial by jury
of the issue so omitted unless before the jury retires he
demands its submission to the jury. As to an issue omit-
ted without such demand the court may make a finding;
or, if it fails to do so, it shall be deemed to have made a
finding in accord with the judgment on the special ver-
dict.

(b) General Verdict Accompanied by Answer to In-
terrogatories. The court may submit to the jury, together
with appropriate forms for a general verdict, written in-
terrogatories upon one or more issues of fact the decision
of which is necessary to a verdict. The court shall give
such explanation or instruction as may be necessary to
enable the jury both to make answers to the interrogato-
ries and to render a general verdict, and the court shall
direct the jury both to make written answers and to
render a general verdict. When the general verdict and
the answers are harmonious, the appropriate judgment
upon the verdict and answers shall be entered pursuant
to rule 58. When the answers are consistent with each
other but one or more is inconsistent with the general
verdict, judgment may be entered pursuant to rule 58 in
accordance with the answers, notwithstanding the gener-
al verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a
new trial. When the answers are inconsistent with each
other and one or more is likewise inconsistent with the
general verdict, judgment shall not be entered, but the
court shall return the jury for further consideration of its
answers and verdict or shall order a new trial.

(c) Discharge of Jury. [Reserved. See RCW 12.12-
.080 and 12.12.090.]

(d) Court Recess During Deliberation. [Reserved. See
RCW 4.44.350.]
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(e) Proceedings When Jury Has Agreed. [Reserved.
See RCW 4.44.360.]

(f) Manner of Giving Verdict. [Reserved. See RCW
4.44.370.]

(g) Verdict by Five Jurors in Civil Cases. [Reserved.
See RCW 4.44.380.]

(h) Jury May Be Polled. [Reserved. See RCW 4.44-
.390.]

(i) Correction of Informal Verdict. [Reserved. See
RCW 4.44.400.]

(j) Jury To Assess Amount of Recovery. [Reserved.
See RCW 4.44.450.]

(k) Receiving Verdict and Discharging Jury. [Re-
served. See RCW 12.12.080 and 12.12.090.]

Comment

The new rule is substantially the same as the rule ap-
plicable in superior court. In sections (c) through (k),
statutory references have been changed to the corre-
sponding statutes in Title 12 where such statutes exist. If
no statute in Title 12 governs, the Title 4 statute contin-
ues to be cited. Title 4 statutes seemingly apply in courts
of limited jurisdiction if not in conflict with other stat-
utes specially tailored to courts of limited jurisdiction.
See RCW 3.66.010 (all laws of a general nature apply in
justice court unless in conflict with justice court act).

JCR 50

MOTION FOR A DIRECTED VERDICT AND FOR
JUDGMENT NOTWITHSTANDING THE
VERDICT

(a) Motion for Directed Verdict; When Made; Effect.
A party who moves for a directed verdict at the close of
the evidence offered by an opponent may offer evidence
in the event that the motion is not granted, without hav-
ing reserved the right so to do and to the same extent as
if the motion had not been made. A motion for a direct-
ed verdict which is not granted is not a waiver of trial by
jury even though all parties to the action have moved for
directed verdicts. A motion for a directed verdict shall
state the specific ground therefor.

(b) Motion for Judgment Notwithstanding the Ver-
dict. Not later than 10 days after the entry of judgment
or after the jury is discharged if no verdict is returned,
whether or not he has moved for a directed verdict and
whether or not a verdict was returned, a party may move
for judgment notwithstanding the verdict. A motion for
judgment notwithstanding the verdict shall identify the
specific reasons in fact and law as to each ground on
which the motion is based. A motion in the alternative
for a new trial may be joined with this motion.

(c) Alternative Motions for Judgment Notwithstand-
ing the Verdict or for a New Trial—Effect of Appeal.
Whenever a motion for a judgment notwithstanding the
verdict and, in the alternative, for a new trial shall be
filed and submitted in any superior court in any civil
cause tried before a jury, and such superior court shall
enter an order granting such motion for judgment not-
withstanding the verdict, such court shall at the same
time, in the alternative, pass upon and decide in the
same order such motion for a new trial; such ruling upon
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said motion for a new trial not to become effective unless
and until the order granting the motion for judgment
notwithstanding the verdict shall thereafter be reversed,
vacated, or set aside in the manner provided by law. An
appeal to the superior court from a judgment granted on
a motion for judgment notwithstanding the verdict shall,
of itself, without the necessity of cross appeal, bring up
for review the ruling of the trial court on the motion for
a new trial; and the superior court shall, if it reverses the
judgment entered notwithstanding the verdict, review
and determine the validity of the ruling on the motion
for a new trial.

RULE 51

INSTRUCTIONS TO JURY;OBIEETION AND
DELIBERATION

[NEW RULE]

(a) Proposed. Unless otherwise requested by the trial
judge on timely notice to counsel, proposed instructions
shall be submitted when the case is called for trial. Pro-
posed instructions upon questions of law developed by
the evidence, which could not reasonably be anticipated,
may be submitted at any time before the court has in-
structed the jury.

(b) Submission. Submission of proposed instructions
shall be by delivering the original and three or more
copies as required by the trial judge, by filing one copy
with the clerk, identified as the party's proposed instruc-
tions, and by serving one copy upon each opposing
counsel.

(c) Form. Each proposed instruction shall be type-
written or printed on a separate sheet of letter—size (8
1/2 by 11 inches) paper. Except for one copy of each,
the instructions delivered to the trial court shall not be
numbered or identified as to the proposing party. One
copy delivered to the trial court, and the copy filed with
the clerk, and copies served on each opposing counsel
shall be numbered and identified as to proposing party,
and may contain supporting annotations.

(d) Published Instructions.

(1) Request. Any instruction appearing in the Wash-
ington Pattern Instructions (WPI) may be requested by
counsel who must submit the proper number of copies of
the requested instruction, identified by number as in
section (c) of this rule, in the form he wishes it read to
the jury. If the instruction in WPI allows or provides for
a choice of wording by the use of brackets or otherwise,
the written requested instruction shall use the choice of
wording which is being requested.
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(2) Record on Review. Where the refusal to give a
requested instruction is an asserted error on review, a
copy of the requested instruction shall be placed in the
record on review.

(3) Local Option. Any court of limited jurisdiction
may adopt a local rule to substitute for subsection (d)(1)
and to allow instructions appearing in the Washington
Pattern Instructions (WPI) to be requested by reference
to the published number. If the instruction in WPI al-
lows or provides for a choice of wording by the use of
brackets or otherwise, the local rule must require that
the written request which designates the number of the
instruction shall also designate the choice of wording
which is being requested.

(e) Disregarding Requests. The trial court may disre-
gard any proposed instruction not submitted in accord-
ance with this rule.

(f) Objections to Instruction. Before instructing the
jury, the court shali supply counsel with copies of its
proposed instructions which shall be numbered. Counsel
shall then be afforded an opportunity in the absence of
the jury to make objections to the giving of any instruc-
tion and to the refusal to give a requested instruction.
The objector shall state distinctly the matter to which he
objects and the grounds of his objection, specifying the
number, paragraph or particular part of the instruction
to be given or refused and to which objection is made.

(g) Instructing the Jury and Argument. After counsel
have completed their objections and the court has made
any modifications deemed appropriate, the court shall
then provide each counsel with a copy of the instructions
in their final form. The court shall then read the in-
structions to the jury. The plaintiff or party having the
burden of proof may then address the jury upon the evi-
dence, and the law as contained in the court's instruc-
tions; after which the adverse party may address the
jury; followed by the rebuttal of the party first address-
ing the jury.

(h) Deliberation. After argument, the jury shall retire
to consider its verdict. In addition to the written instruc-
tions given, the jury shall take with it all exhibits re-
ceived in evidence, except depositions. Copies may be
substituted for any parts of public records or private
documents as ought not, in the opinion of the court, to
be taken from the person having them in possession.
Pleadings shall not go to the jury room.

(i) Further Instructions. After retirement for deliber-
ation, if the jury desires to be informed on any point of
law, the judge may require the officer having them in
charge to conduct them into court. Upon the jury's being
brought into court, the information requested, if given,
shall be given in the presence of, or after notice to the
parties or their counsel. Any additional instruction upon
any point of law shall be given in writing.

(j) Comments Upon Evidence. Judges shall not in-
struct with respect to matters of fact, nor comment
thereon.

Comment
The new rule is the same as the rule applicable in su-
perior court except that the reference to "superior court”
in section (d)(3) has been changed to "court of limited
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jurisdiction.” The additional detail in the new rule is ap-
propriate because the trial de novo has been eliminated
in favor of an appeal on the record.

The use of the Washington Pattern Jury Instructions
is encouraged.

RULE 52
FINDINGS BY THE COURT
. L. : .
Hajury t,nal 15~ ot demanded thejudge-shaitear
thcl c"d;‘":c. land decide al]i. qn] c.stimins. offact—and !la
[Reserved. See RALJ 5.2.]

Comment
The extent to which the court must enter findings of
fact and conclusions of law is governed by RALJ 5.2.

RULE 53
MASTERS
[RESERVED]

RULE 53.1
REFEREES

[RESERVED]

RULE 53.2
COURT COMMISSIONERS
[Reserved. See RCW 3.42.]

7. JUDGMENTS
(RULES 54-63)

RULE 54
JUDGMENTS; COSTS

(a) Definition; Form. "Judgment” as used in these
rules includes a decree and any final order from which
an appeal lies. A judgment shall not contain a recital of
pleadings or the record of prior proceedings. Judgments
may be in a writing signed by the court or may be oral
confirmed by an entry in the record.

(b) Judgment Upon Multiple Claims or Involving
Multiple Parties. When more than one claim for relief is
presented in an action, whether as a claim, counterclaim,
cross claim, or third party claim, or when multiple par-
ties are involved, the court may direct the entry of a
final judgment upon as to one or more but tess fewer
than all of the claims or_parties only upon an express
determination in the judgment that there is no just rea-
son for delay and upon an express direction for the entry
of judgment. In the absence of such determination and
direction, any order or other form of decisions, however
designated, which adjudicates tess fewer than all the
claims or the rights and liabilities of fewer than all the
parties shall not terminate the action as to any of the
claims or parties, and the order or other form of decision
is subject to revision at any time before the entry of
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judgment adjudicating all the claims and the rights and
liabilities of all the parties.

(¢) Demand for Judgment. A judgment by default
shall not be different in kind from or exceed in amount
that prayed for in the demand for judgment. Except as
to a party against whom a judgment is entered by de-
fault, every final judgment shall grant the relief to which
the party in whose favor it is rendered is entitled, even if
the party has not demanded such relief in his pleadings.

(d) Costs. Costs shall be fixed and allowed as provided
in RCW 12.20.060 or by any other applicable statute.

Comment

Section (a) of the new rule is the same as section (a)
in the old rule. The rule is necessarily different from the
rule in superior court because RALJ 5.2 permits the
judge in a court of limited jurisdiction to state findings,
conclusions, and a decision orally.

Sections (b), (c), and (d) are amended to conform to
the rule applicable in superior court, with an appropriate
change in the statute mentioned in section (d). The new
provisions in section (b) are appropriate because of the
liberalized provisions concerning third party practice in
rule 14.

Sections (e) and (f) in the superior court rule, relating
to the presentation of a written judgment, are omitted.

RULE 55
DEFAULT
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e ot teaded i
counterclainr:
[NEW RULE]

(a) Entry of Default.

(1) Motion. When a party against whom a judgment
for affirmative relief is sought has failed to appear,
plead, or otherwise defend as provided by these rules and
that fact is made to appear by motion and affidavit, a
motion for default may be made.

(2) Pleading After Default. Any party may respond to
any pleading or otherwise defend at any time before a
motion for default and supporting affidavit is filed,
whether the party previously has appeared or not. If the
party has appeared before the motion is filed, he may
respond to the pleading or otherwise defend at any time
before the hearing on the motion. If the party has not
appeared before the motion is filed he may not respond
to the pleading nor otherwise defend without leave of
court. Any appearances for any purpose in the action
shall be for all purposes under this rule 55.

(3) Notice. Any party who has appeared in the action
for any purpose, shall be served with a written notice of
motion for default and the supporting affidavit at least 5
days before the hearing on the motion. Any party who
has not appeared before the motion for default and sup-
porting affidavit are filed is not entitled to a notice of the
motion, except as provided in subsection (f)(2)(i).

(4) Venue. A motion for default shall include a state-
ment of the basis for venue in the action. A default shall
not be entered if it clearly appears to the court from the
papers on file that the action was brought in an improper
district.

(b) Entry of Default Judgment. As limited in rule
54(c), judgment after default may be entered as follows,
if proof of service is on file as required by subsection
(b)(4):

(1) When Amount Certain. When the claim against a
party, whose default has been entered under section (a),
is for a sum certain or for a sum which can by compu-
tation be made certain, the court upon motion and affi-
davit of the amount due shall enter judgment for that
amount and costs against the party in default, if he is
not an infant or incompetent person. No judgment by
default shall be entered against an infant or incompetent
person unless represented by a general guardian or
guardian ad litem. Findings of fact and conclusions of
law are not necessary under this subsection even though
reasonable attorney fees are requested and allowed.

(2) When Amount Uncertain. If, in order to enable
the court to enter judgment or to carry it into effect, it is
necessary to take an account or to determine the amount
of damages or to establish the truth of any averment by
evidence or to make an investigation of any other mat-
ter, the court may conduct such hearings as are deemed
necessary or, when required by statute, shall have such
matters resolved by a jury. Findings of fact and conclu-
sions of law are required under this subsection.

(3) When Service by Publication or Mail. In an action
where the service of the summons was by publication, or
by mail under rule 4(d)(4), the plaintiff, upon the expi-
ration of the time for answering, may, upon proof of
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service, apply for judgment. The court must thereupon
require proof of the demand mentioned in the complaint,
and must require the plaintiff or his agent to be exam-
ined on oath respecting any payments that have been
made to the plaintiff, or to anyone for his use on account
of such demand, and may render judgment for the
amount which he is entitled to recover, or for such other
relief as he may be entitled to.

(4) Costs and Proof of Service. Costs shall not be
awarded and default judgment shall not be rendered un-
less proof of service is on file with the court.

(c) Setting Aside Default.

(1) Generally. For good cause shown and upon such
terms as the court deems just, the court may set aside an
entry of default and, if a judgment by default has been
entered, may likewise set it aside in accordance with rule
60(b).

(2) When Venue Is Improper. A default judgment
entered in a district of improper venue is valid but will
on motion be vacated for irregularity pursuant to rule
60(b)(1). A party who procures the entry of the judg-
ment shall, in the vacation proceedings, be required to
pay to the party seeking vacation the costs and reason-
able attorney fees incurred by the party in seeking vaca-
tion if the party procuring the judgment could have
determined the district of proper venue with reasonable
diligence. This subsection does not apply if either (i) the
parties stipulate in writing to venue after commencement
of the action, or (ii) the defendant has appeared, has
been given written notice of the motion for an order of
default, and does not object to venue before the entry of
the default order.

(d) Plaintiffs, Counterclaimants, Cross Claimants.
The provisions of this rule apply whether the party enti-
tled to the judgment by default is a plaintiff, a third
party plaintiff, or a party who has pleaded a cross claim
or counterclaim. In all cases a judgment by default is
subject to the limitations of rule 54(c).

(e) Judgment Against State. [Reserved.]

(f) How Made After Elapse of Year.

(1) Notice. When more than 1 year has elapsed after
service of summons with no appearance being made, the
court shall not sign an order of default or enter a judg-
ment until a notice of the time and place of the applica-
tion for the order or judgment is served on the party in
default, not less than 10 days prior to the entry. Proof by
affidavit of the service of the notice shall be filed before
entry of the judgment.

(2) Service. Service of notice of the time and place on
the application for the order of default or default judg-
ment shall be made as follows:

(i) by service upon the attorney of record;

(ii) if there is no attorney of record, then by service
upon the defendant by certified mail with return receipt
of said service to be attached to the affidavit in support
of the application; or

(iii) by a personal service upon the defendant in the
same manner provided for service of process.

(iv) If service of notice cannot be made under sections
(i) and (iii), the notice may be given by publication in a
newspaper of general circulation in the county in which
the action is pending for one publication, and by mailing
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a copy to the last known address of each defendant. Both
the publication and mailing shall be done 10 days prior
to the hearing.

Comment

The new rule is the same as the rule applicable in su-
perior court, except that references to venue in an "im-
proper county” have been changed to venue in an
"improper district." The rule adopts the 2-step default
procedure used in superior court and addresses a number
of procedural details that were not covered in the old
rule.

RUYEESS56=57
RESERVED?
RULE 56

SUMMARY JUDGMENT
[NEW RULE]

(a) For Claimant. A party seeking to recover upon a
claim, counterclaim, or cross claim, or to obtain a de-
claratory judgment may, at any time after the expiration
of the period within which the defendant is required to
appear, or after service of a motion for summary judg-
ment by the adverse party, move with or without sup-
porting affidavits for a summary judgment in his favor
upon all or any part thereof.

(b) For Defending Party. A party against whom a
claim, counterclaim, or cross claim is asserted or a de-
claratory judgment is sought may, at any time, move
with or without supporting affidavits for a summary
judgment in his favor as to all or any part thereof.

(c) Motion and Proceedings. The motion shall be
served at least 10 days before the time fixed for the
hearing. The adverse party, prior to the day of hearing,
may serve opposing affidavits. The judgment sought shall
be rendered forthwith if the pleadings, depositions, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment
as a matter of law. A summary judgment, interlocutory
in character, may be rendered on the issue of liability
alone although there is a genuine issue as to the amount
of damages.

(d) Case Not Fully Adjudicated on Motion. If on
motion under the rule judgment is not rendered upon the
whole case or for all the relief asked and a trial is nec-
essary, the court at the hearing of the motion, by exam-
ining the pleadings and the evidence before it and by
interrogating counsel, shall if practicable ascertain what
material facts exist without substantial controversy and
what material facts are actually and in good faith con-
troverted. It shall thereupon make an order specifying
the facts that appear without substantial controversy,
including the extent to which the amount of damages or
other relief is not in controversy, and directing such fur-
ther proceedings in the action as are just. Upon the trial
of the action, the facts so specified shall be deemed es-
tablished, and the trial shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony; Defense
Required. Supporting and opposing affidavits shall be
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made on personal knowledge, shall set forth such facts
as would be admissible in evidence, and shall show af-
firmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all
papers or parts thereof referred to in an affidavit shall be
attached thereto or served therewith. The court may
permit affidavits to be supplemented or opposed by de-
positions, answers to interrogatories, or further affidavits.
When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may
not rest upon the mere allegations or denials of his
pleading, but his response, by affidavits or as otherwise
provided in this rule, must set forth specific facts show-
ing that there is a genuine issue for trial. If he does not
so respond, summary judgment, if appropriate, shall be
entered against him.

(f) When Affidavits Are Unavailable. Should it ap-
pear from the affidavits of a party opposing the motion
that he cannot, for reasons stated, present by affidavit
facts essential to justify his opposition, the court may
refuse the application for judgment or may order a con-
tinuance to permit affidavits to be obtained or deposi-
tions to be taken or discovery to be had or may make
such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the
affidavits presented pursuant to this rule are presented in
bad faith or solely for the purpose of delay, the court
shall forthwith order the party employing them to pay to
the other party the amount of the reasonable expenses
which the filing of the affidavits caused him to incur, in-
cluding reasonable attorney fees, and any offending par-
ty or attorney may be adjudged guilty of contempt.

Comment
The new rule is the same as the rule applicable in su-
perior court. It makes it clear that a party may move for
summary judgment in a court of limited jurisdiction.
The procedure was not addressed in the old rules.

RULE 57
RESERVED

Comment
The corresponding superior court rule concerns de-
claratory judgments and is inappropriate for courts of
limited jurisdiction because they have no authority to
enter declaratory judgments. RCW 7.24.146.

RULE 58
ENTRY OF JUDGMENT

Upon the verdict of a jury, the court shall immediate-
ly render judgment thereon. If the trial is by the judge,
judgment shall be entered immediately after the close of
the trial, unless he reserves his decision, in which event
the trial shall be continued to a day certain, but not
longer than 15 days.

Comment
The new rule is the same as the old rule. The date of
entry is defined elsewhere in RALJ 2.5.
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JCR 59

NEW TRIAL, RECONSIDERATION, AND
AMENDMENT OF JUDGMENTS

(a) Grounds for New Trial or Reconsideration. The
verdict or other decision may be vacated and a new trial
granted to all or any of the parties and on all or part of
the issues when such issues are clearly and fairly sepa-
rable and distinct, on the motion of the party aggrieved
for any one of the following causes materially affecting
the substantial rights of such parties:

(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse of
discretion, by which such party was prevented from hav-
ing a fair trial;

(2) Misconduct of prevailing party or jury; and when-
ever any one or more of the jurors shall have been in-
duced to assent to any general or special verdict or to a
finding on any question or questions submitted to the
jury by the court, other and different from his own con-
clusions, and arrived at by a resort to the determination
of chance or lot, such misconduct may be proved by the
affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence
could not have guarded against;

(4) Newly discovered evidence, material for the party
making the application, which he could not with reason-
able diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistak-
ably to indicate that the verdict must have been the re-
sult of passion or prejudice;

(6) Error in the assessment of the amount of recovery
whether too large or too small, when the action is upon a
contract, or for the injury or detention of property;

(7) That there is no evidence or reasonable inference
from the evidence to justify the verdict or the decision,
or that it is contrary to law;

(8) Error in law occurring at the trial and objected to
at the time by the party making the application;

(9) That substantial justice has not been done.

(b) Time for Motion; Contents of Motion. A motion
for a new trial or for reconsideration shall be served and
filed not later than 10 days after the entry of the judg-
ment.

A motion for a new trial or for reconsideration shall
identify the specific reasons in fact and law as to each
ground on which the motion is based.

(c) Time for Serving Affidavits. When a motion for
new trial is based upon affidavits they shall be served
with the motion. The opposing party has 10 days after
such service within which to serve opposing affidavits,
which period may be extended for an additional period
not exceeding 20 days either by the court for good cause
shown or by the parties by written stipulation. The court
may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days af-
ter entry of judgment, the court of its own initiative may
order a hearing on its proposed order for a new trial for
any reason for which it might have granted a new trial
on motion of a party, and in the order shall specify the
grounds thereof.
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(e¢) Hearing on Motion. When a motion for reconsid-
eration or for a new trial is served and filed, the judge by
whom it is to be heard may on his own motion or on ap-
plication determine:

(1) Time of Hearing. Whether the motion shall be
heard before the entry of judgment;

(2) Consolidation of Hearings. Whether the motion
shall be heard before or at the same time as the presen-
tation of the findings and conclusions and/or judgment,
and the hearing on any other pending motion; and

(3) Nature of Hearing. Whether the motion or mo-
tions and presentation shall be heard on oral argument
or submitted on briefs, and if on briefs, shall fix the time
within which the briefs shall be served and filed.

(f) Statement of Reasons. In all cases where the trial
court grants a motion for a new trial, it shall, in the or-
der granting the motion, state whether the order is based
upon the record or upon facts and circumstances outside
the record which cannot be made a part thereof. If the
order is based upon the record, the court shall give defi-
nite reasons of law and facts for its order. If the order is
based upon matters outside the record, the court shall
state the facts and circumstances upon which it relied.

(g) Reopening Judgment. On a motion for a new trial
in an action tried without a jury, the court may open the
judgment if one has been entered, take additional testi-
mony, amend findings of fact and conclusions of law,
and direct the entry of a new judgment.

(h) Motion To Alter or Amend Judgment. A motion
to alter or amend the judgment shall be served not later
than 10 days after entry of the judgment.

(i) Alternative Motions, etc. Alternative motions for
judgment notwithstanding the verdict and for a new trial
may be made in accordance with rule 50(c).

(j) Limit on Motions. If a motion for reconsideration,
or for a new trial, or for judgment notwithstanding the
verdict, is made and heard before the entry of the judg-
ment, no further motion may be made for a new trial
nor pursuant to sections (g), (h), and (i) of this rule, nor
under rule 52(b), without leave of court first obtained
for good cause shown.

RULE 60
RELIEF FROM JUDGMENT OR ORDER

(a) Clerical Mistakes. Clerical mistakes in judgments,
orders, or other parts of the record and errors therein
arising from oversight or omission may be corrected by
the court at any time of its own initiative or on the mo-
tion of any party and after such notice, if any, as the
court orders. Such mistakes may be so corrected before
review is accepted by an appellate court, and thereafter
may be corrected pursuant to RALJ 4.1(b).

(b) Mistakes; Inadvertence; Excusable Neglect; New-
ly Discovered Evidence; Fraud; etc. On motion and upon
such terms as are just, the court may relieve a party or
his legal representative from a final judgment, order, or
proceeding for the following reasons:

(1) Mistakes, inadvertence, surprise, excusable ne-
glect or irregularity in obtaining a judgment or order;
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(2) For erroneous proceedings against a minor or
person of unsound mind, when the condition of such de-
fendant does not appear in the record, nor the error in
the proceedings;

(3)
Newly discovered evidence
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as the order shall provide; but in case such service can-
not be made, the order shall be published in the manner
and for such time as may be ordered by the court, and in
such case a copy of the motion, affidavit, and order shall
be mailed to such parties at their last known post office
address and a copy thereof served upon the attorneys of

which by due diligence could not have been discovered in

record of such parties in such action or proceeding such

time to move for a new trial under rule 59(b);

(4) Fraud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation, or other misconduct of
an adverse party;

(5) The judgment is void;

(6) The judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is based
has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective
application;

(7) If the defendant was served by publication, relief
may be granted as prescribed in RCW 4.28.200;

(8) Death of one of the parties before the judgment
in the action;

(9) Unavoidable casualty or misfortune preventing
the party from prosecuting or defending;

(10) Error in judgment shown by a minor, within 12
months after arriving at full age; or

(11) Any other reason justifying relief from the oper-
ation of the judgment.

€) The motion shall be made within a reasonable
time and for reasons (1), (2) or (3) of-section—<b) not
more than 1 year after the judgment, order, or proceed-
ing was entered or taken. If the party entitled to relief is
a minor or a person of unsound mind, the motion shall
be made within 1 year after the disability ceases. A mo-
tion under section (b) does not affect the finality of the
judgment or suspend its operation.

(c) Other Remedies. This rule does not limit the pow-
er of a court to entertain an independent action to re-
lieve a party from a judgment, order, or proceeding.

(d) Writs Abolished—Procedure. Writs of coram
nobis, coram vobis, audita querela, and bills of review
and bills in the nature of a bill of review are abolished.
The procedure for obtaining any relief from a judgment
shall be by motion as prescribed in these rules or by an
independent action.

(e) Procedure on Vacation of Judgment.

(1) Motion. Application shall be made by motion filed
in_the cause stating the grounds upon which relief is
asked, and supported by the affidavit of the applicant or
his attorney setting forth a concise statement of the facts
or_errors upon which the motion is based, and if the
moving party be a defendant, the facts constituting a
defense to the action or proceeding.

(2) Notice. Upon the filing of the motion and affida-
vit, the court shall enter an order fixing the time and
place of the hearing thereof and directing all parties to
the action or proceeding who may be affected thereby to
appear and show cause why the relief asked for should
not be granted.

(3) Service. The motion, affidavit, and the order to
show cause shall be served upon all parties affected in
the same manner as in the case of summons in a civil
action at such time before the date fixed for the hearing
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time prior to the hearing as the court may direct.

Comment

The new rule is the same as the rule applicable in su-
perior court, with only minor exceptions. The reference
to RAP 7.2 in section (a) has been changed to RALJ
4.1(b), the corresponding rule for appeal from courts of
limited jurisdiction. A reference to RCW 4.72.010-.090
at the end of the superior court rule has been omitted
because the statute does not apply to courts of limited
jurisdiction.

The provision deleted from subsection (b)(3) is now
covered in rule 55.

Sections (c), (d), and (e) cover matters that were not
previously addressed in the rules for courts of limited
jurisdiction.

RULE 61
HARMLESS ERROR
[RESERVED]

Comment
Rule 61 is reserved in both the superior court rules
and the rules for courts of limited jurisdiction. The rules
concerning harmless error are found largely in decisional
law.

RULE 62

STAY OF PROCEEDINGS TO ENFORCE A
JUDGMENT

[NEW RULE]

(a) Automatic Stays. [Reserved. See RALJ 4.2.]

(b) Stay on Motion for New Trial or for Judgment. In
its discretion and on such conditions for the security of
the adverse party as are proper, the court may stay the
execution of or any proceedings to enforce a judgment
pending the disposition of a motion for a new trial or to
alter or amend a judgment made pursuant to rule 59, or
of a motion for relief from a judgment or order made
pursuant to rule 60, or of a motion for judgment in ac-
cordance with a motion for a directed verdict made pur-
suant to rule 50, or of a motion for amendment to the
findings or for additional findings.

(c) [Reserved.]

(d) [Reserved.]

(e) [Reserved.]
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(f) Other Stays. This rule does not limit the right of a
party to a stay otherwise provided by statute or rule.

(g) [Reserved.]

(f) Multiple Claims or Multiple Parties. When a court
has ordered a final judgment under the conditions stated
in rule 54(b), the court may stay enforcement of that
judgment until the entering of a subsequent judgment or
judgments and may prescribe such conditions as are
necessary to secure the benefit thereof to the party in
whose favor the judgment is entered.

Comment

The new rule is the rule applicable in superior court
with only minor variations. Section (a) of the superior
court rule has been deleted because automatic stays of
execution are governed by RALJ 4.2. At the end of sec-
tion (b), the words "made pursuant to rule 52(b)" have
been deleted because there is no rule 52(b) in the new
rules.

RULE 63
[RESERVED]
JUDGES—DISABILITY

If by reason of death, sickness or other disability, a
judge before whom an action has been tried is unable to
perform the duties to be performed by the court under
these rules after a verdict is returned or findings of fact
and conclusions of law are filed, then any other judge
regularly sitting in or assigned to the court in which the
action was tried may perform those duties; but if such
other judge is satisfied that he cannot perform those du-
ties because he did not preside at the trial or for any
other reason, he may in his discretion grant a new trial.

Comment

The new rule is the same as the rule applicable in su-
perior court except that the reference to findings and
conclusions being "filed” has been changed to findings
and conclusions being "entered.” This change is neces-
sary because under RALJ 5.2, the court may state find-
ings and conclusions on the record instead of filing them
in writing.

8. PROVISIONAL AND FINAL REMEDIES
AND SPECIAL PROCEEDINGS
(RULES 64-71)

RULE 64
GARNISHMENT

[RESERVED]

. o
forcea nd-cffect aF ']'.d s‘halll_bc‘ ful'lly' ap.phcablc to-garnish
Comment

The old rule is no longer necessary and is deleted.
Garnishments are covered in detail by RCW 7.33 and
SPR 91.04W.
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RULES 65-67
[RESERVED]

Comment
The corresponding rules in superior court concern in-
junctions, receiverships, and the deposit of money with
the clerk of court. The rules are unnecessary in courts of
limited jurisdiction.

RULE 68
OFFER OF JUDGMENT

At any time more than 5 10 days before the trial be-
gins, a party defending against a claim may serve upon
the adverse party an offer to allow judgment to be taken
against him for the money or property or to the effect
specified in his offer, with costs then accrued. If within §
10 days after the service of the offer the adverse party
serves written notice that the offer is accepted, either
party may then file the offer and notice of acceptance
together with proof of service thereof and thereupon the
court shall enter judgment. An offer not accepted shall
be deemed withdrawn and evidence thereof is not ad-
missible except in a proceeding to determine costs. If the
judgment finally obtained by the offeree is not more fa-
vorable than the offer, the offeree must pay the costs in-
curred after the making of the offer. The fact that an
offer is made but not accepted does not preclude a sub-
sequent offer. When the liability of one party to another
has been determined by verdict or order or judgment,
but the amount or extent of the liability remains to be
determined by further proceedings, the party adjudged
liable may make an offer of judgment, which shall have
the same effect as an offer made before trial if it is
served within a reasonable time not less than 10 days
prior to the commencement of hearings to determine the
amount or extent of liability.

Comment
The new rule is the same as the rule applicable in su-
perior court. The only differences between the new rule
and the old justice court rule are that the time is ex-
tended from 5 to 10 days and the last sentence is added.

RULES 69-70
[RESERVED]

Comment

Rule 69 in the superior court rules concerns execution
and supplemental proceedings. The rule is unnecessary
in courts of limited jurisdiction because these matters
are governed by statute.

Rule 70 in the superior court rules concerns specific
performance and the vesting of title. The rule relates
primarily to matters outside the jurisdiction of courts of
limited jurisdiction.
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RULE 71
WITHDRAWAL BY ATTORNEY
[NEW RULE]

(a) Withdrawal by Attorney. Service on an attorney
who has appeared for a party in a civil proceeding shall
be valid to the extent permitted by statute and rule 5(b)
only until the attorney has withdrawn in the manner
provided in sections (b), (c), and (d). Nothing in this
rule defines the circumstances under which a withdrawal
might be denied by the court.

(b) Withdrawal by Order. A court appointed attorney
may not withdraw without an order of the court. The
client of the withdrawing attorney must be given notice
of the motion to withdraw and the date and place the
motion will be heard.

(c) Withdrawal by Notice. Except as provided in sec-
tions (b) and (d), an attorney may withdraw by notice in
the manner provided in this section.

(1) Notice of Intent To Withdraw. The attorney shall
file and serve a Notice of Intent To Withdraw on all
other parties in the proceeding. The notice shall specify
a date when the attorney intends to withdraw, which
date shall be at least 10 days after the service of the
Notice of Intent To Withdraw. The notice shall include
a statement that the withdrawal shall be effective with-
out order of court unless an objection to the withdrawal
is served upon the withdrawing attorney prior to the date
set forth in the notice. If notice is given before trial, the
notice shall include the date set for trial. The notice
shall include the names and last known addresses of the
persons represented by the withdrawing attorney, unless
disclosure of the address would violate the Code of Pro-
fessional Responsibility, in which case the address may
be omitted. If the address is omitted, the notice must
contain a statement that after the attorney withdraws,
and so long as the address of the withdrawing attorney's
client remains undisclosed and no new attorney is sub-
stituted, the client may be served by leaving papers with
the clerk of the court pursuant to rule 5(b)(1).

(2) Service on Client. Prior to service on other parties,
the Notice of Intent To Withdraw shall be served on the
persons represented by the withdrawing attorney or sent
to them by certified mail, postage prepaid, to their last
known mailing addresses. Proof of service or mailing
shall be filed, except that the address of the withdrawing
attorney’s client may be omitted under circumstances
defined by subsection (c)(1) of this rule.

(3) Withdrawal Without Objection. The withdrawal
shall be effective, without order of court and without the
service and filing of any additional papers, on the date
designated in the Notice of Intent To Withdraw, unless
a written objection to the withdrawal is served by a par-
ty on the withdrawing attorney prior to the date speci-
fied as the day of withdrawal in the Notice of Intent To
Withdraw.

(4) Effect of Objection. If a timely written objection is
served, withdrawal may be obtained only by order of the
court.

(d) Withdrawal and Substitution. Except as provided
in section (b), an attorney may withdraw if a new attor-
ney is substituted by filing and serving a Notice of
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Withdrawal and Substitution. The notice shall include a
statement of the date on which the withdrawal and sub-
stitution are effective and shall include the name, ad-
dress, and signature of the withdrawing attorney and the
substituted attorney.

Comment
The new rule is the same as the rule applicable in su-
perior court. The procedure was not addressed in the old
Justice court rules.

9. APPEALS
(RULES 72-76)

RULE 72

IRESERVED}
APPEAL TO SUPERIOR COURT

An appeal from a court of limited jurisdiction is gov-
erned by the Rules for Appeal of Decisions of Courts of
Limited Jurisdiction (RALJ). Under RALJ 1.1, the ap-
peal from some courts is an appeal for error on the
record, and the appeal from other courts is conducted as
a trial de novo. The procedures for an appeal for error
on the record are defined by RALJ. The procedures for
a trial de novo are defined by JCR 73 and 75 below.

Comment
The new rule clarifies the relationship between RALJ
and JCR 73 and 75.

RULE 73

APPEAL-TO A SUPERIOR-COURT
TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceed-
ings which are not subject to appellate review under the
Rules for Appeal of Decisions of Courts of Limited Ju-
risdiction (RALJ). The proceedings to which those rules
apply are defined by RALJ 1.1.

(b) Filing Notice of Appeal Jurisdictional — Service.
When an appeal is permitted by law from a court of
limited jurisdiction to a superior court such appeal shall
be taken by filing in the court of limited jurisdiction a
notice of appeal within 14 days after the judgment is
rendered or decision made. Filing the notice of appeal is
the only jurisdictional requirement for an appeal. A par-
ty filing a notice of appeal shall also, within the same 14
days, serve a copy of the notice of appeal on all other
parties or their lawyers and file an acknowledgment or
affidavit of service in the court of limited jurisdiction.

(c) Bond. A bond or undertaking shall be executed on
the part of the appellant, except when the appellant is a
county, city, town or school district, and filed with and
approved by the court of limited jurisdiction with one or
more sureties, in the sum of $100, conditioned that the
appellant will pay all costs that may be awarded against
him on appeal; or if a stay of proceedings in the court of
limited jurisdiction be claimed, except by a county, city,
town or school district, a bond or undertaking, with two
or more personal sureties, or a surety company as surety,
to be approved by the court of limited jurisdiction, in a
sum equal to twice the amount of the judgment and
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costs, conditioned that the appellant will pay such judg-
ment, including costs, as may be rendered against him
on appeal, be so executed and filed.

(d) Stay of Proceedings. Upon an appeal being taken
and a bond filed to stay all proceedings, the court of
limited jurisdiction shall allow the same and make an
entry of such allowance, and all further proceedings on
the judgment in such court shall thereupon be suspend-
ed; and if in the meantime execution shall have been is-
sued, such court shall give the appellant a certificate that
such appeal has been allowed.

(e) Release of Property Taken on Execution. On such
certificate being presented to the officer holding the exe-
cution, he shall forthwith release the property of the
judgment debtor that may have been taken on execution.

(f) No Dismissal for Defective Bond. No appeal al-
lowed by a court of limited jurisdiction shall be dis-
missed on account of any defect in the bond on appeal, if
the appellant, before the motion is determined, shall ex-
ecute and file in the superior court such bond as he
should have executed at the time of taking the appeal,
and pay all costs that may have accrued by reason of
such defect.

(g) Judgment Against Appellant and Sureties. In all
cases of appeal to the superior court, if on the trial anew
in such court, the judgment be against the appellant in
whole or in part, such judgment shall be rendered
against him and his sureties on the bond on appeal.

Comment
The new rule is the same as the old rule. The title is
changed to make it clear that the rule applies only to a
trial de novo.

RULE 74
[RESERVED]

RULE 75

RECORD ON APPEAETOASUPERIOR-COURT
TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceed-
ings which are not subject to appellate review under the
Rules for Appeal of Decisions of Courts of Limited Ju-
risdiction (RALJ). The proceedings to which those rules
apply are defined by RALJ 1.1.

(b) Transcript; Procedure in Superior Court; Plead-
ings in Superior Court. Within 14 days after the notice
of appeal has been filed in a civil action or proceeding,
the appellant shall file with the clerk of the superior
court a transcript of all entries made in the docket of the
court of limited jurisdiction relating to the case, together
with all the process and other papers relating to the case
filed in the court of limited jurisdiction which shall be
made and certified by such court to be correct upon the
payment of the fees allowed by law therefor, and upon
the filing of such transcript the superior court shall be-
come possessed of the cause, and shall proceed in the
same manner, as near as may be, as in actions originally
commenced in that court, except as provided in these
rules. The issue before the court of limited jurisdiction
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shall be tried in the superior court without other or new
pleadings, unless otherwise directed by the superior
court.

(c) Transcript; Procedure on Failure To Make and
Certify; Amendment. If upon an appeal being taken the
court of limited jurisdiction fails, neglects or refuses,
upon the tender or payment of the fees allowed by law,
to make and certify the transcript, the appellant may
make application, supported by affidavit, to the superior
court and the court shall issue an order directing the
court of limited jurisdiction to make and certify such
transcript upon the payment of such fees. Whenever it
appears to the satisfaction of the superior court that the
return of the court of limited jurisdiction to such order is
substantially erroneous or defective it may order the
court of limited jurisdiction to amend the same. If the
judge of the court of limited jurisdiction fails, neglects or
refuses to comply with any order issued under the provi-
sions of this section he may be cited and punished for
contempt of court.

Comment
The new rule is the same as the old rule. The title is
changed to make it clear that the rule applies only to a
trial de novo.

RULE 76
[RESERVED]

10. COURT AND CLERKS
(RULES 77-80)

RULE 77
[RESERVED]

RULE 77.04
ADMINISTRATION OF OATH

The oaths or affirmations of all witnesses

(1) Shall be administered by the judge;

(2) Shall be administered to each witness on coming
to the stand, not to a group and in advance; and

(3) The witness shall stand while the oath or affirma-
tion is pronounced.

RULES 78-80
[RESERVED]

11. GENERAL PROVISIONS
(RULES 81-86)

RULE 8]

RESERVED}
APPLICABILITY IN GENERAL

(a) To What Proceedings Applicable. These rules
govern all civil proceedings except as provided in this
rule. These rules do not apply where inconsistent with
rules or statutes applicable to special proceedings, nor do
they apply to proceedings in small claims court. In a
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court in which the proceedings are not recorded and re-
view is by trial de novo, these rules apply to the extent
practicable; in these courts, rules referring to recording
or an appeal on the record should be disregarded.

(b) Conflicting Statutes and Rules. Subject to the
provisions of section (a) of this rule, these rules super-
sede all procedural statutes and other rules that may be
in conflict.

Comment
Section (a) is an adaptation of the rule applicable in
superior court. The definition of "special proceeding”
has never been very clear, but the cases construing the
superior court rule should be pertinent. Section (b) is the
same as the rule applicable in superior court.

RULE 82
JURISDICTION AND VENUE—UNAFFECTED

These rules shall not be construed to extend or limit
the jurisdiction of the courts of limited jurisdiction or
the venue of actions therein. Furisdictiomand-venueshatt

Comment

The new rule is substantially the same as the old rule.
It defers to statutes governing jurisdiction and venue in
courts of limited jurisdiction. Jurisdiction and venue are
governed by RCW 3.20.100, 3.20.110, 3.34.110, 3.50-
.280, 3.66.040, and 3.66.050. As to a default judgment
entered in a district of improper venue, see rule 55.

RULE 83
LOCAL RULES
[NEW RULE]

(a) Adoption. Each court of limited jurisdiction by
action of a majority of the judges may from time to time
make and amend local rules governing its practice not
inconsistent with these rules. .

(b) Filing With the Administrator for the Courts. Lo-
cal rules and amendments become effective only after
they are filed with the state Administrator for the
Courts in accordance with GR 7.

Comment
The rule is the same as the rule applicable in superior
court except that the reference to "superior court” is
changed to "court of limited jurisdiction.”

RULE 84
[RESERVED]

RULE 85
TITLE

These rules may be known and cited as Justice Court
Civil Rules and they may be referred to as JCR.

Comment
The new rule is the same as the old rule.
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RULE 86
EFFECTIVE DATE

These rules take effect on the dates specified by the
Supreme Court and thereafter all procedural laws in
conflict therewith shall be of no further force and effect.
They govern all proceedings in actions after they take
effect, and also all further proceedings in actions pend-
ing on their effective dates, except to the extent that in
the opinion of the court, expressed by its order, the ap-
plication of rules in a particular action pending when the
rules take effect would not be feasible or would work in-
justice, in which event the procedure existing at the time
the action was brought applies.

Comment
The new rule is the same as the old rule.

12. MISCELLANEOUS PROCEEDINGS RULES
(RULES 86.04-99.04)

RULES 86.04-99.04
[RESERVED]

Reviser's note: The spelling errors in the above material appeare:d
in the original copy filed by the Supreme Court and appear herein
pursuant to the requiréments of RCW 34.08.040.

Reviser's note: The typographical errors in the above material ap-
peared in the original copy filed by the Supreme Court and appear
herein pursuant to the requirements of RCW 34.08.040.

Reviser's note: The brackets in the above material appgared in the
original copy filed by the Supreme Court and appear herein pursuant
to the requirements of RCW 34.08.040.

WSR 84-16-002
RULES OF COURT
STATE SUPREME COURT
{June 19, 1984]

IN THE MATTER OF THE ADOPTION  NO. 25700-A—-357

OF AMENDMENTS TO CPR DR 9-102 ORDER

IOLTA

In December 1981, a Washington attorney petitioned
this court to establish an Interest on Lawyers' Trust Ac-
counts ("IOLTA") program, to be implemented by
amendments to CPR DR 9-102 of the Code of Profes-
sional Responsibility. After almost 2 years of studying
the concept and various alternative means of implement-
ing it, a proposed rule was drafted by a joint committee
of the Washington State Bar Association and the
Seattle-King County Bar Association. The joint draft
was submitted to this court, which published it for public
comment pursuant to General Rule 9. See 100 Wn.2d
Advance Sheet 8, ff. 1024 (1983). The court received
531 public comments, 424 of which (80 percent) sup-
ported the proposed IOLTA program. Following the ex-
piration of the public comment period, the court
published an order calling for briefs and oral arguments
on the proposed rule change, and designating the
Seattle-King County Bar Association to represent the
proponents of the proposed rule (hereinafter "propo-
nents") and the Walla Walla County Bar Association to
represent the opponents (hereinafter "opponents”). See
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100 Wn.2d Advance Sheet 13, ff. 1038 (1984). Oral ar-
gument was heard on May 14, 1984.

We hereby adopt the proposed amendments to CPR
DR 9-102 as set forth in the order following this opin-
ion. In so doing, we make clear that those fund available
for the IOLTA program are only those funds that can-
not, under any circumstances, earn net interest (after
deducting transaction and administrative costs and bank
fees) for the client.

1

Nearly half the states have some form of IOLTA
program, see National IJOLTA Clearinghouse, IOLTA
Update, Vol. 1, No. 3 (Winter 1984), at 11-13, as do all
the Canadian provinces. The highest courts of four states
have rejected IOLTA proposals. IOLTA Update, at 7.
The Washington proposal is largely patterned after the
Minnesota IOLTA program, which is a "mandatory”
program in which all attorneys are required to
participate.

Presently, the obligations of Washington lawyers with
respect to client trust funds are determined primarily by
CPR DR 9-102 of the Code of Professional Responsi-
bility and by the common law of trusts. In general, at-
torneys must hold client trust funds in accounts separate
from their own funds, and are obligated to maintain
complete records and pay the funds over to the clients or
others as soon as they are entitled to receive them. See
CPR DR 9-102. CPR DR 9-102 does not address the
question of whether attorneys must invest such funds for
the benefit of clients. In conformity with trust law, how-
ever, lawyers usually invest client trust funds in separate
interest—bearing accounts and pay the interest to the cli-
ents whenever the trust funds are large enough ir
amount or to be held for a long enough period of time to
make such investments economically feasible, that is,
when the amount of interest earned exceeds the bank
charges and costs of setting up the account. However,
when trust funds are so nominal in amount or to be held
for so short a period that the amount of interest that
could be earned would not justify the cost of creating
separate accounts, most attorneys simply deposit the
funds in a single noninterest—bearing trust checking ac-
count containing all such trust funds from all their cli-
ents. The funds in such accounts earn no interest for
either the client or the attorney. The banks, in contrast,
have received the interest—free use of client money.

The IOLTA program adopted b‘y this court contains
the following general requirements:

1. All client funds paid to any Washington lawyer or
law firm must be deposited in identifiable interest—bear-
ing trust accounts separate from any accounts containing
nontrust money of the lawyer or law firm. The program
is mandatory for all Washington lawyers. New CPR DR
9-102(A).

2. The new rule provides for two kinds of interest—
bearing trust accounts. The first type of account bears
interest to be paid, net of any transaction costs, to the
client. This type of account may be in the form of either
separate accounts for each client or a single pooled ac-
count with subaccounting to determine how much inter-
est is earned for each client. The second type of account
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is a pooled interest—bearing account with the interest to
be paid directly by the financial institution to the Legal
Foundation of Washington (hereinafter "the Founda-
tion"), a nonprofit entity to be established pursuant to
the order following this opinion. New CPR DR 9-
102(C)(1) and (2).

3. Determining whether client funds should be depos-
ited in accounts bearing interest for the benefit of the
client or the Foundation is left to the discretion of each
lawyer, but the new rule specifies that the lawyer shall
base his decision solely on whether the funds could be
invested to provide a positive net return to the client.
This determination is made by considering several enu-
merated factors: the amount of interest the funds would
earn during the period they are expected to be deposited,
the cost of establishing and administering the account,
and the capability of financial institutions to calculate
and pay interest to individual clients. New CPR DR 9-
102(C)(3).

4. A lawyer may, but is not required to, notify his or
her clients of the intended use of interest paid to the
Foundation. New CPR DR 9-102(C)(1).

5. Lawyers and law firms must direct the depository
institution to pay interest or dividends, net of any service
charges or fees, to the Foundation, and to send certain
regular reports to the Foundation and the lawyer or law
firm depositing the funds. New CPR DR 9-102(C)(4).

The Foundation must use all funds received from
lawyers' trust accounts for tax-exempt law-related
charitable and educational purposes within the meaning
of section 501(c)(3) of the Internal Revenue Code, as
directed by this court. See Articles of Incorporation and
Bylaws of the Legal Foundation of Washington, 100
Wn.2d Advance Sheet 13, ff. 1038 (1984).

The new rule also incorporates the "technical
changes” proposed by the Seattle-King County Bar As-
sociation. These changes do not affect the substance of
the program as published for public comment, but
merely make small improvements in ambiguous or re-
dundant wording, help reduce transaction costs, aid in
creating more effective oversight and administering by
this court, and bring the program into closer conformity
with the current accounting practices of Washington fi-
nancial institutions.

Opponents argue that the new IOLTA program is un-
constitutional, unethical, and would require attorneys to
violate their fiduciary duties to their clients. Opponents
also argue that the new program would lock us into the
current state of banking technology, and that any
IOLTA program created should require attorneys to ob-
tain the consent of each individual client before paying
over interest on his or her trust funds to the Foundation.
Each of these arguments will be addressed in turn.

11

It is contended by the opponents that the new IOLTA
program constitutes an unconstitutional taking of prop-
erty without due process or just compensation in viola-
tion of the United States and Washington Constitutions.
The primary issue here is whether the interest from
nominal or short—term client trust funds constitutes
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"property” within the meaning of the state or federal
constitutions.

Proponents make three arguments in response. They
first claim that clients have no "property" right to the
interest generated by short—term or nominal trust funds
held by their attorneys because such funds are inherently
unproductive. Second, they urge the interest on them is
either de minimus or illusory since it could not be real-
istically paid to individual clients once transaction costs
and lawyer's fees are taken into account. Third, they
claim that the IOLTA proposal would create property
where none existed before, and giving the client control
over whether his or her money will be permitted to earn
interest to be paid to the Foundation would merely con-
stitute a right to compel economic waste, which is not a
property right and has no market value for purposes of
just compensation. Opponents contend just as strongly
that money is property, and that once interest exists it is
the property of the person that owns the principal, no
matter how small the amount earned might be.

The weight of authority supports the view that interest
on nominal or short—term trust deposits is not property.
Opponents' argument that the interest is property rests
almost entirely on one case, Webb's Fabulous Pharma-
cies, Inc. v. Beckwith, 449 U.S. 155, 66 L. Ed. 2d 358,
101 S. Ct. 446 (1980).> In Webb's, the purchaser of a
corporation's assets tendered over $1.8 million into court
in an interpleader action. The payment into court was
required by Florida law, which also provided that a per-
centage fee totaling over $9,000 be charged for the clerk
of the court's services in receiving the fund into the reg-
istry. In addition, another state statute declared that all
interest from money deposited was deemed income of
the office of the clerk of the circuit court. Webb's, at 156
n.1. After the money had been held by the court for al-
most a year, and had earned over $90,000 in interest, the
court appointed a receiver for one of the parties and paid
over the principal of the fund to him. Webb's, at 157-
58. The receiver sued to recover the interest earned
while the court had possession of the money.

The Supreme Court defined the sole issue in
the case as whether it is constitutional for a
county to take as its own, under the author-
ity of a state statute, the interest accruing
on an interpleader fund deposited in the
registry of the county court, when a fee,
prescribed by another statute, is also
charged for the clerk's services in receiving
the fund into the registry.

Webb's, at 155-56.

The United States Supreme Court did not accept the
Florida Supreme Court's decision that the interest stat-
ute was "constitutional” because interpleaded funds
were "considered 'public money,'” the statute "takes
only what it creates”, and the interest created was not
"private property.” Webb's, at 158-59. Instead, the
Court engaged in its own analysis, beginning with the
proposition that "Florida's statutes would allow [the
county] to exact two tolls while the interpleader fund
was held by the clerk of the court." "Webb's, at 159.
The Court then noted that the principal sum deposited
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in the court registry was private property, that property
interests are created by state law, and that "a mere uni-
lateral expectation or an abstract need is not a property
interest entitled to protection.” Webb's, at 161. The
Court held that the creditors had much more than a
unilateral expectation of receiving the principal of the
fund, Webb's, at 161, and that the "usual and general
rule is that any interest on an interpleaded and deposited
fund follows the principal and is to be allocated to those
who are ultimately to be the owners of that principal.”
Webb's, at 162. The Court also stated that

[t}he earnings of a fund are incidents of
ownership of the fund itself and are property
just as the fund itself is property. The state
statute has the practical effect of appropri-
ating for the county the value of the use of
the fund for the period in which it is held in
the registry.

. . . This is the very kind of thing that
the Taking Clause of the Fifth Amendment
was meant to prevent.

Webb's, at 164. The Court then stated its holding as
follows:

We hold that under the narrow circum-
stances of this case—where there is a sepa-
rate and distinct state statute authorizing a
clerk's fee "for services rendered” based
upon the amount of principal deposited;
where the deposited fund itself concededly is
private; and where the deposit in the court's
registry is required by state statute in order
for the depositor to avail itself of statutory
protection from claims of creditors and oth-
ers—[the county's] taking unto
itself . . . the interest earned on the inter-
pleader fund while it was in the registry of
the court was a taking violative of the Fifth
and Fourteenth Amendments. We express
no view as to the constitutionality of a stat-
ute that prescribes a county's retention of
interest earned, where the interest would be
the only return to the county for services it
renders.

Webb's, at 164-65.

Although some of the language in Webb's supports
the broad general proposition that interest is property,
when taken in context and in light of the very narrow
and expressly limited holding, Webb's, we believe, is
distinguishable and was not intended to decide the issue
now before this court. Webb's dealt with an enormous
amount of money held over a long period of time that
generated tens of thousands of dollars in interest. Even
the proponents of IOLTA concede that interest in an
amount that could be feasibly and economically distrib-
uted to the owner of the principal that generated it is
"property.” In addition, the controlling factor for the
Supreme Court was the fact that two separate levies
were imposed by the Florida circuit court. See Webb's,
at 155-56, 159-60, 162, 164—65. Webb's is therefore not
applicable to the IOLTA context, which deals only with
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property rights in small amounts of interest on nominal
and short-term trust deposits.

A number of state supreme courts that have expressly
considered this question in the IOLTA context have ex-
plicitly or implicitly distinguished Webb's and held that
clients do not have property rights in the interest on
nominal, short—term client trust account deposits.

The Florida Supreme Court, for example, dismissed
the property right contention in a single paragraph:

With respect to constitutional concerns
regarding the [IOLTA] program, we see
none that bars implementation. There are
many distinguishing features between the
program today implemented for the genera-
tion of interest on lawyers' trust accounts,
and the legal requirements of state law
which led the United States Supreme Court
to invoke the fifth amendment "taking"”
clause for the protection of private property
in its Webb's decision. The most relevant
distinction, plainly, is the fact that no client
is compelled to part with "property" by rea-
son of a state directive, since the program
creates income where there had been none
before, and the income thus created would
never benefit the client under any set of
circumstances. . . . It follows that no cli-
ent has a "property interest,” in the consti-
tutional sense, which is being taken from
him by this program.”!

In re Interest on Trust Accounts, 402 So. 2d 389,
395-96 (Fla. 1981). See also In re New Hampshire Bar
Ass'n, 122 N.H. 971, 453 A.2d 1258, 1261 (1982),
where the New Hampshire Supreme Court agreed with
the Florida court's analysis distinguishing Webb's and
holding that IOLTA interest was not client "property".
The Minnesota Supreme Court dealt with this conten-
tion even more briefly:

We do not find that under the circumstances
here the client has any "property" that is
being taken without compensation or with-
out due process of law under either the Fifth
Amendment of the U.S. Constitution or un-
der Article 1, §§ 13, 7 of the Minnesota
Constitution. See Matter of Interest on
Trust Accounts, 402 So.2d 389 at 395 (Fla.
1981). There simply is no "property” now in
existence that would be taken [by the
IOLTA program].“]

In re Minnesota State Bar Ass'n, 332 N.W.2d 151,
158 (Minn. 1982). See also Minnesota Developments,
Minnesota's New Interest on Lawyer Trust Accounts
Program, 67 Minn. L. Rev. 1286, 1297-99 (1983); Spe-
cial Project, Interest on Lawyers' Trust Accounts: A
Proposal for Wisconsin, 66 Marq. L. Rev. 835, 8§47-48
(1983). But cf. Baker & Wood, "Taking" a Constitu-
tional Look at the State Bar of Texas Proposal to Col-
lect Interest on Attorney—Client Trust Accounts, 14 Tex.
Tech L. Rev. 327, 355-61 (1983).
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We hold that interest on short—term or nominal client
trust funds of the type that must be invested for the
benefit of the Foundation pursuant to the new DR 9-102
does not constitute "property” as defined by the United
States or Washington Constitutions. This holding makes
it unnecessary to consider whether the IOLTA program
requires or permits unconstitutional takings without due
process or just compensation.

I

Opponents also argue that it is "unethical” for law-
yers to use interest from nominal or short-term client
trust funds for anything other than the client's benefit.
Since this court has amended the Code of Professional
Responsibility to require lawyer participation in IOLTA,
such participation is by definition ethical. We are, nev-
ertheless, concerned with a claim that the program
would violate the spirit of the code, and create an ap-
pearance of impropriety to laymen.

Since neither this court nor the Washington State Bar
Association has previously considered this question, the
only real authority is ABA Formal Opinion 348, issued
by the APA Standing Committee on Ethics and Profes-
sional Responsibility on July 23, 1982, reprinted in 68
A.B.A. J. 1502 (1982).

The ABA Opinion began by holding that "nothing in
the model code [of professional responsibility] prohibits
a lawyer from placing clients' funds in interest-bearing
accounts so long as the other requirements of D.R. 9-
102 [virtually identical to Washington's present CPR
DR 9-102] are met." 68 A.B.A. J. at 1502.

The committee next held that "the model code does
not specify that a lawyer has the duty to invest clients'
nominal or short—term funds entrusted to the lawyer."
68 A.B.A. J. at 1503. However, the committee noted
that the model code does provide a basis for professional
discipline for extreme violations of lawyers' fiduciary
duties as trustees, which require that

where the amount of funds held for a spe-
cific client and the expected holding period
make it obvious that the interest which
would be earned would exceed the lawyer's
administrative costs and the bank charges,
the lawyer should consult the client and fol-
low the client's instructions as to investing.

68 A.B.A. J. at 1503 (citing CPR DR 6-101(A)(1),
CPR DR 6-101(A)(3), and CPR DR 7-101(A)(1)).

Regarding the lawyer's duty once an interest-bearing
account is established, the committee made it clear that
the full range of duties imposed by the model code ap-
plied, but that interest earned on nominal or short—term
trust money is to be treated as funds of the tax—exempt
organization to which it is paid rather than as funds of
the client. 68 A.B.A. J. at 1503. Therefore, in the
IOLTA context the duties established by the code are
duties that the attorney owes to the Foundation, not the
client.

On the ultimate question of whether lawyers may eth-
ically participate in IOLTA programs, the committee
considered a program distinguishable from the new
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Washington program only in that it was optional for at-
torneys. After reviewing the Florida IOLTA case and
relevant IRS rulings, which held that IOLTA interest is
not property and does not constitute taxable income to
the client, respectively, the committee concluded:

The model code does not establish
whether it is ethically permissible for law-
yers to participate in these programs. In the
opinion of the committee, however, the ra-
tionale for the ethical acceptability of these
programs is the same as the premise for ac-
ceptability in constitutional law and tax law.
The client has no right under the circum-
stances to require the payment of any inter-
est on the funds to himself or herself
because the amount of interest which the
funds could earn is likely to be less than the
appropriate charges for administering the
earnings. The practical effect of implement-
ing these programs is to shift a part of the
economic benefit from depository institutions
to tax—exempt organizations. There is no
economic injury to any client. The program
creates income where there was none before.
For these reasons, the interest is not client
funds in the ethical sense any more than the
interest is client property in the constitu-
tional sense or client income in the tax law
sense. Therefore, assuming that either a
court or a legislature has authorized a pro-
gram with the attributes described above
and thus, either implicitly or explicitly, has
made a determination that the interest
earned is not the clients' property, participa-
tion in the program by lawyers is ethical.

(Italics ours.) 68 A.B.A. J. at 1504-06. The committee
further held that

The model code also imposes no duty to ob-
tain prior consent or to notify clients of the
application of their funds in the programs
described above. . . . Furthermore, it is
ethically proper without the client's consent
to allow the application of a portion of the
earnings on these funds to reasonable bank
charges . . .

68 A.B.A. J. at 1506. See also In re Minnesota State
Bar Ass'n, 332 N.W.2d 151, 158 (Minn. 1982) (citing
the ABA Opinion as support for the "ethical basis” of
the Minnesota IOLTA program). We find the reasoning
of the ABA Opinion persuasive.

Another concern expressed by opponents is that the
IOLTA program will create an appearance of impropri-
ety. They cite no authority or facts to support this as-
sertion. The only evidence in the briefs on this point is
that the two largest newspapers in Washington have
published editorials lauding IOLTA. See Seattle Post—
Intelligencer, April 16, 1984, at A6; Seattle Times,
December 26, 1983. Given the press' role in molding
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public opinion, these editorials provide at least some evi-
dence that IOLTA would been seen by the public as
positive rather than improper.

We believe that the new IOLTA program is consistent
with both the spirit and letter of the Code of Profession-
al Responsibility.

v

Opponents contend that the new IOLTA program
would require attorneys to violate their fiduciary duties
as trustees in two different ways.

First, they allege that investing client trust money for
the benefit of the Foundation, allegedly to satisfy attor-
neys' ethical obligations to provide legal help to poor
Washingtonians, or to provide more work for
Washington lawyers, would be self—dealing or the selling
of investments to an "affiliated company or association,”
in violation of RCW 30.24.090.° Neither side cites any
authority on whether the Foundation is an "affiliated

. association" within the meaning of that statute.
However, the wording and context of the statute strongly
suggest that the statute was only meant to prohibit a
trustee or, in the case of a trustee who is an officer or
director of a corporation, bank or trust company, from
misusing trust funds for his or her own pecuniary ad-
vantage or the advantage of his or her corporation, bank
or trust company. Furthermore, the Foundation will be
"affiliated” with all Washington lawyers in only the most
tenuous nonlegal sense, and it would appear that any
additional lawyer "business” that might be created by
Foundation expenditures would inure mostly to the ben-
efit of lawyers other than (and not "affiliated” with)
those that hold substantial client trust funds. The pro-
posed rule does not permit consideration of general ethi-
cal duties to help poor people or the financial plight of
lawyers who serve such clients in making investment de-
cisions. See new CPR DR 9-102(c) (3).

The opponents' second fiduciary argument made by
opponents alleges that the factors listed in proposed
CPR DR 9-102(c) (3), as published for public comment
by the court, require attorneys to consider factors other
than their clients' best interests in determining whether
to invest trust funds for their clients or for the Founda-
tion. If true, the IOLTA program could well conflict
with trust law. An attorney who holds money in trust for
a client is subject to the same duties as all other trustees
to make the money held productive, and only the inter-
ests of the client (as opposed to the interests of the trus-
tee or a third party) can be considered. See 2 A. Scott,
Trusts § 181 (3d ed. 1967 & Supp. 1983); RCW 30.24-
.010; Tucker v. Brown, 20 Wn.2d 740, 768-69, 150 P.2d
604 (1944). In addressing this issue, the ABA Standing
Committee on Ethics and Professional Responsibility
stated:

where the amount of funds held for a spe-
cific client and the expected holding period
make it obvious that the interest which
would be earned would exceed the lawyer's
administrative costs and the bank charges,
the lawyer should consult the client and fol-
low the client's instructions as to investing.
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68 A.B.A. J. at 1503. Proponents answer the opponents'
argument by interpreting the proposed CPR DR 9-
102(C) (3) in a manner consistent with trust law:

Although the proposed amendments list
several factors an attorney should consider
in deciding how to invest his clients' trust
funds, . . . all of these factors are really
facets of a single question: Can the client's
money be invested so that it will produce a
net benefit for the client? If so, the attorney
must invest it to earn interest for the client.
Only if the money cannot earn net interest
for the client is the money to go into an
IOLTA account.

Reply Brief of Proponents, at 14. This is a
correct statement of an attorney's duty un-
der trust law, as well as a proper interpreta-
tion of the proposed rule as published for
public comment. However, in order to make
it even clearer that IOLTA funds are only
those funds that cannot, under any circum-
stances, earn net interest (after deducting
transaction and administrative costs and
bank fees) for the client, we have amended
the proposed rule accordingly. See new CPR
DR 9-102(C) (3). The new rule makes it
absolutely clear that the enumerated factors
are merely facets of the ultimate question of
whether client funds could be invested prof-
itably for the benefit of clients. If they can,
then investment for the client is mandatory.

With these changes, we believe that new CPR DR 9-
102 is consistent with lawyers' fiduciary obligations as
trustees.

\%

Opponents argue that the new IOLTA program ig-
nores sub-accounting techniques available at some
Washington financial institutions that make payment to
clients of interest on some short—term or nominal trust
funds practicable and cost effective. They also assert
that even if such techniques were not available or cost
effective now, they probably would be so in the future.
Opponents therefore fear that the validity of the IOLTA
program is tied to the current level of technology, pre-
sumably on the theory that failing to take advantage of
new sub—accounting techniques as they become available
would turn IOLTA participation into an unconstitution-
al taking of property that could have been distributed to
the client.

This argument is without merit, since "the capability
of financial institutions to calculate and pay interest to
individual clients" is a factor that the new rule expressly
directs attorneys to consider in deciding whether to place
client trust funds in an IOLTA account or in an account
to earn interest for the client. New CPR DR 9-102(C)
(3) (c). Thus, as cost effective sub—accounting services
become available, making it possible to earn net interest
for clients on increasingly smaller amounts held for in-
creasingly shorter periods of time, more trust money will
have to be invested for the clients' benefit under the new
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rule. The rule is therefore self-adjusting and is ade-
quately designed to accommodate changes in banking
technology without running afoul of the state or federal
constitutions.

Vi

Finally, opponents argue that the IOLTA program
should utilize only the interest from trust funds of clients
who expressly consent to their lawyers' participation in
the program. We decline to follow this approach. Under
the program as adopted, the Internal Revenue Service
will consider interest earned on short—term or nominal
client trust funds to be income to the tax—exempt Foun-
dation, not to the client. See Rev. Rul. 81-209, 1981-2
C.B. 16. If clients could veto the use of their trust money
to earn interest for the Foundation, the IRS would al-
most certainly classify all IOLTA interest as "assigned
income" taxable to the clients, even when the Founda-
tion was the actual recipient of the interest. In re Inter-
est on Trust Accounts, 402 So. 2d 389, 390-91 (Fla.
1981); see Rev. Rul. 81-209, supra. Such a result would
make the [OLTA program impracticable.

VII

NOW THEREFORE, IT IS HEREBY ORDERED:

1. That the Washington State Bar Association shall
incorporate and establish the legal Foundation of
Washington under the Articles of incorporation and By-
laws published by this court at 100 Wn.2d Advance
Sheet 13, ff. following 1038 (1984), and that such action
shall be accomplished no later than January 1, 1985;

2. That effective January 1, 1985, the new CPR DR
9-102 of the Code of Professional Responsibility is
adopted as follows:

[Additional and deletions to the present CPR DR 9-
102(A) are indicated by underlining and lining out re-
spectively. CPR DR 9-102(C) is totally new.]

'"The new rule itself is set forth at the end of this
opinion.

’Opponents also cite RCW 9A.04.110(21), which de-
fines property for purposes of the criminal code as "any-
thing of value, whether tangible or intangible, real or
personal”, and RCW 26.16.010, .20, which declare that
the rents, issues and profits of one spouse's separate
property shall not be subject to the other spouse's debts
or control, as support for the proposition that IOLTA
interest is property. These statutes provide weak and in-
direct support for opponents’ argument at best.

*The Florida court's holding may be best explained as
implicitly based on the rule that an interest must be
"sufficiently bound up with the reasonable expectations
of the claimant to constitute 'property’ for Fifth
Amendment purposes.” Penn Cent. Transp. Co. v. New
York, 438 U.S. 104, 125, 57 L. Ed. 2d 631, 98 S. Ct.
2646 (1978). Since the client had no reasonable "invest-
ment—backed expectation” of benefiting from any inter-
est on his trust funds, see Penn Central, at 124, he had
no property rights in such interest. This is especially true
of corporate clients, which are prohibited from benefit-
ing from NOW accounts under federal banking law. See
12 U.S.C. § 1832(a) (2).
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*Neither party cites any Washington cases to show
that the definition of "property" is different under the
Washington Constitution than under the United States
Constitution. Proponents imply that the meaning of
"property” is the same under both the state and federal
constitutions.

RCW 30.24.090 provides: "Unless the instrument
creating the trust expressly provides to the contrary, any
fiduciary in carrying out the obligations of the trust may
not buy or sell investments from or to himself or itself or
any affiliated or subsidiary company or association.”

DR 9-102 PRESERVING IDENTITY OF FUNDS
AND PROPERTY OF A CLIENT

(A) All funds of clients paid to a lawyer or law firm,
other—than including advances for costs and expenses,
shall be deposited in one or more identifiable interest—
bearing bamk trust accounts maintained as set forth in
CPR DR 9-102(C), inthe-state-mwhich—the—taw—office
ts-sttuated and no funds belonging to the lawyer or law
firm shall be deposited therein except as follows:

(1) Funds reasonably sufficient to pay bank charges
may be deposited therein.

(2) Funds belonging in part to a client and in part
presently or potentially to the lawyer or law firm must
be deposited therein, but the portion belonging to the
lawyer or law firm may be withdrawn when due unless
the right of the lawyer or law firm to receive it is dis-
puted by the client, in which event the disputed portion
shall not be withdrawn until the dispute is finally
resolved.

(B) A lawyer shall:

(1) Promptly notify a client of the receipt of his funds,
securities, or other properties.

(2) Identify and label securities and properties of a
client promptly upon receipt and place them in a safe
deposit box or other place of safekeeping as soon as
practicable.

(3) Maintain complete records of all funds, securities,
and other properties of a client coming into the posses-
sion of the lawyer and render appropriate accounts to his
client regarding them.

(4) Promptly pay or deliver to the client as requested
by a client the funds, securities, or other properties in
the possession of the lawyer which the client is entitled
to receive.

(C) Each trust account referred to in CPR DR 9-
102(A) shall be an interest-bearing trust account in any
bank, credit union or savings and loan association, se-
lected by a lawyer in the exercise of ordinary prudence,
authorized by federal or state law to do business in
Washington and insured by the Federal Deposit Insur-
ance Corporation, the National Credit Union Share In-
surance Fund, the Washington Credit Union Share
Guaranty Association, or the Federal Savings and Loan
Insurance Corporation, or which is a "qualified public
depository™ as defined in RCW 39.58.010(1). Interest—
bearing trust funds shall be placed in accounts in which
withdrawals or transfers can be made without delay
when such funds are required, subject only to any notice
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period which the depository institution is required to re-
serve by law or regulation.

(1) A lawyer who receives client funds shall maintain
a pooled interest-bearing trust account for deposit of
client funds that are nominal in amount or expected to
be held for a short period of time. The interest accruing
on this account, net of any transaction costs, shall be
paid to The Legal Foundation of Washington, as estab-
lished by the Supreme Court of Washington. A lawyer
may, but shall not be required to, notify the client of the
intended use of such funds.

(2) All client funds shall be deposited in the account
specified in subsection (1) unless they are deposited in:

(a) A separate interest—bearing trust account for
the particular client or client's matter on which the in-
terest will be paid to the client; or

(b) A pooled interest—bearing trust account with
subaccounting that will provide for computation of in-
terest earned by each client's funds and the payment
thereof to the client.

(3) In determining whether to use the account speci-
fied in subsection (1) or an account specified in subsec-
tion (2), a lawyer shall consider only whether the funds
to be invested could be utilized to provide a positive net
return to the client, as determined by taking into con-
sideration the following factors:

(a) The amount of interest that the funds would
earn during the period they are expected to be deposited;

(b) The cost of establishing and administering
the account, including the cost of the lawyer's services
and the cost of preparing any tax reports required for
interest accruing to a client's benefit; and

(¢) The capability of financial institutions to cal-
culate and pay interest to individual clients.

(4) As to accounts created under subsection (C)(1),
lawyers or law firms shall direct the depository institu-
tion:

(a) To remit interest or dividends, net of any
service charges or fees, on the average monthly balance
in the account, or as otherwise computed in accordance
with an institution's standard accounting practice, at
least quarterly, to The Legal Foundation of Washington
(the Foundation);

(b) To transmit with each remittance to the
Foundation a statement showing the name of the lawyer
or law firm for whom the remittance is sent, the rate of
interest applied, and the amount of service charges de-
ducted, if any, and the account balance(s) of the period
in which the report is made, with a copy of such state-
ment to be transmitted to the depositing lawyer or law
firm.

(5) The Foundation shall prepare an annual report to
the Supreme Court of Washington that summarizes the
Foundation's income, grants and operating expenses, im-
plementation of its corporate purposes, and any prob-
lems arising in the administration of the program
established by section (C) of this rule.

(6) The provisions of section (C) shall not relieve a
lawyer or law firm from any obligation imposed by these
rules with respect to safekeeping of clients' funds, in-
cluding the requirements of section (B) that a lawyer
shall promptly notify a client of the receipt of his funds
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and shall promptly pay or deliver to the client as re-
quested all funds in the possession of the lawyer which
the client is entitled to receive.

Dated at Olympia, Washington, this 19th day of June,
1984.

William H. Williams

CHIEF JUSTICE

We concur except for the mandatory re-
quirement. In our opinion it would be more
appropriate for the various bar associations
to have a local option.
Dimmick, J.
Rosellini, J.

Reviser's note: The brackets in the above material appeared in the
original copy filed by the Supreme Court and appear herein pursuant
to the requirements of RCW 34.08.040.

WSR 84-16-003
PROPOSED RULES

APPLE ADVERTISING COMMISSION
[Filed July 19, 1984]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Washington State
Apple Advertising Commission intends to adopt, amend,
or repeal rules concerning collection procedures for de-
linquent assessments;

that the agency will at 9:00 a.m., Thursday, Septem-
ber 13, 1984, in the Convention Center, Wenatchee,
Washington, conduct a public hearing on the proposed
rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 15.24.070(1).

The specific statute these rules are intended to imple-
ment is RCW 15.24.090 and 15.24.100.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before 9:00 a.m., September 13, 1984.

Dated: July 12, 1984
By: Thomas H. Hale
Executive Director

STATEMENT OF PURPOSE

Title: WAC 24-12-012 Collection of assessments.

Description of Purpose: To provide collection proce-
dures for delinquent assessments levied on apples.

Statutory Authority: RCW 15.24.070 (1) and (2).

Summary of Rule: To establish billing procedures for
assessments levied on apples, collection procedures for
delinquent assessments and imposition of penalties in-
cluding withholding of inspection service for
nonpayment.

Reasons Supporting Proposed Action: Existing collec-
tion procedures are inadequate.

Agency Personnel Responsible for Drafting: Pat
Drake, 229 South Wenatchee Avenue, Wenatchee,
Washington 98801, (509) 662-2213; Implementation
and Enforcement: Thomas H. Hale, 229 South
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Wenatchee Avenue, Wenatchee, Washington 98801,
(509) 662-2213.

Person or Organization Proposing Rule, and Whether
Public, Private or Governmental: Washington State Ap-
ple Advertising Commission, governmental state agency.

Agency Comments or Recommendations Regarding
Statutory Language, Implementation, Enforcement, Fis-
cal Matters: None.

Whether Rule is Necessary as Result of Federal Law
or Federal or State Court Action: No.

Small Business Economic Impact Statement: The
proposed rules for establishing collection procedures for
delinquent assessments levied on apples does not increase
the costs of equipment, supplies, labor or administrative
costs. Since the proposed rule equally affects each box of
apples, it is not anticipated there will be any significant
difference in the cost of compliance for small business
compared to the cost of compliance for the ten percent
of firms which are the largest businesses requested to
comply with the proposed new or amendatory rules.

TEXT OF RULE

AMENDATORY SECTION (Amending Order 13, filed 10/6/82)

WAC 24-12-010 AMOUNT OF ASSESSMENTS. There is
hereby levied upon all fresh apples grown annually in this state, and
upon all apples packed as Washington apples, an assessment of 32.6
cents on each one hundred pounds (100 lbs) gross billing weight. As-
sessments shall be payable ((whenshipped;)) as provided in WAC 24—
12-012, whether in bulk or loose in boxes or any other container, or
packed in any style package. The gross billing weights for the follow-
ing containers shall apply for the purpose of computing said
assessments:

GROSS

DESCRIPTION BILLING

OF CONTAINER WEIGHTS

1/3 Bushel Box (packed or loose) 15 lbs.
1/2 Bushel Box (loose) 23 lbs.
Bulk bushel container (loose) Net weight
plus 3 lbs. tare

9/4 and 12/3 Bag Containers 41 lbs.
13/3 Bag Container 44 lbs.
10/4 and 8/5 Bag Containers 45 lbs.
12/4 Bag Container 53 Ibs.
Standard Tray Pack Container 46 lbs.
Pocket Cell Tray Pack Container 46 lbs.
Cell Pack Containers, all counts 46 lbs.
2-Layer Tray Pack Container 23 lbs.
Single-Layer Tray Pack Container 12 Ibs.

NEW SECTION

WAC 24-12-012 COLLECTION OF ACCOUNTS. (1) The
Commission shall obtain from the Department of Agriculture a record
of all shipments of fresh apples and shall from this record periodically
invoice all apple dealers and handlers shown thereon for assessments
on apples levied pursuant to WAC 24-12-010. The date of the invoice
shall be known as the billing date.

(2) Assessments not paid within twenty (20) days from the billing
date shall be delinquent, and the Commission shall thereupon send a
notice of delinquency to the dealer or handler involved. A copy of the
notice of delinquency shall be sent at the same time to the district in-
spection office of the Department of Agriculture. If the delinquent as-
sessments are not paid within thirty-five (35) days from the billing
date, a second notice of delinquency shall be sent to the dealer or han-
dler involved with a copy to the district inspection office of the De-
partment of Agriculture stating that if the delinquent assessments are
not paid within forty—five (45) days from the billing date the dealer or
handler involved will thereafter be put on a cash basis until the delin-
quent assessments are paid, and that if the delinquent assessments are
not paid within sixty (60) days from the billing date, the Compliance
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Book of Compliance Certificates will be removed by the Department of
Agriculture and inspection service will be withdrawn. Inspection serv-
ice will be reinstated only upon mutual agreement of the Department
of Agriculture and the Commission and after all delinquent assess-
ments have been paid. Delinquent assessments not paid within thirty—
five (35) days of the billing date shall bear interest at the maximum
legal rate, not to exceed 1-1/2% per month, and in case of suit to col-
lect said delinquent assessments, the Commission shall be allowed, in
addition to any other relief granted, reasonable attorney fees and its
costs of suit.

(3) The foregoing procedure for collection of assessments shall apply
to all shipments of apples disclosed by Department of Agriculture re-
cords on or after September 7, 1984.

REPEALER

The following section of the Washington Administrative Code is
repealed:

(1) WAC 24-12-090 COLLECTION OF ASSESSMENTS.

WSR 84-16-004

PROPOSED RULES
DEPARTMENT OF TRANSPORTATION

[Filed July 19, 1984]

Notice is hereby given in accordance with the provi-
sions of RCW 34.04.025, that the Department of Trans-
portation intends to adopt, amend, or repeal rules
concerning chapter 468-12 WAC, (Transportation
Commission and Transportation Department State En-
vironmental Policy Act rules), adoption of new and
amended sections to chapter 468—12 WAC, and repeal
of WAC 468-12-025;

that the agency will at 10:00 a.m., Friday, September
14, 1984, in the Board Room, Transportation Building,
Olympia, Washington, conduct a public hearing on the
proposed rules.

The adoption, amendment, or repeal of the rules will
take place immediately following the hearing.

The authority under which these rules are proposed is
RCW 43.21C.120 and chapter 197-11 WAC.

Interested persons may submit data, views, or argu-
ments to this agency in writing to be received by this
agency before September 10, 1984.

Dated: July 19, 1984
By: Duane Berentson
Secretary

STATEMENT OF PURPOSE

Title: Chapter 468-12 WAC.

Description of Purpose: Adoption of amended rules to
chapter 468-12 WAC.

Statutory Authority: RCW 43.21C.120 and chapter
197-11 WAC.

Summary of Rule: This rule integrates the policies
and procedures of the State Environmental Policy Act
into the programs and actions of the Washington State
Transportation Commission and the Department of
Transportation.

Reason for Rule: This rule is promulgated so the De-
partment of Transportation may formulate its own im-
plementing SEPA rules in lieu of following WAC 197-
11-918 due to lack of agency procedures.
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Agency Proposing Rule: Washington State Depart-
ment of Transportation.

Department Personnel Responsible for Drafting and
Implementation: Mr. C. L. Slemmer, Project Develop-
ment Engineer, Department of Transportation, Room
2C3, Transportation Building, Olympia, Washington
98504, (206) 753-6135.

Agency Comments or Recommendations: None.

Whether Rule is Necessary as Result of Federal Law
or Federal or State Court Action: No.

Chapter 468-12 WAC
TRANSPORTATION COMMISSION AND TRANSPORTATION
DEPARTMENT STATE ENVIRONMENTAL POLICY ACT

RULES

WAC

468-12-010 Authority.

468-12-020 Purpose.

468-12-055 Timing of the ((E#S)) SEPA process.

468-12-060 Content of environmental review—Scope of ((z))
proposals ((and-its-tmpacts—for-the-purposcs-of-fcad
agency-determimation;-threshold-determination;
and-ElSpreparation)).

468-12-455 Issuance of draft EIS.

468-12-460 ((Avaitability)) Issuance of ((draft)) final EIS.

468-12-510 Public notice procedures.

468-12-660 Substantive authority and mitigation.

468-12-680 Administrative appeals.

468-12-704 Activities exempted from definition of "action”.

468-12-800 Categorical exemptions.

468-12-880 Exemptions for emergency actions.

468-12-904 Incorporation of chapter 197-11 WAC.

468-12-910 Designation of responsible official.

468-12-912 Procedures when consulted.

AMENDATORY SECTION (Amending DOT Order 10 and Comm.
Order 1, Resolution 13, filed 12/20/78)

WAC 468-12-010 AUTHORITY. This chapter is promulgated
pursuant to the authority granted in RCW 43.21C.120 and chapter
((197=19)) 197-11 WAC.

AMENDATORY SECTION (Amending DOT Order 10 and Comm.
Order 1, Resolution 13, filed 12/20/78)

WAC 468-12-020 PURPOSE. (1) The purpose of this chapter is
to establish rules pertaining to the integration of the policies and pro-
cedures of the State Environmental Policy Act ((ef+971)) (SEPA),
chapter 43.21C RCVW, into the _programs, aCllVlllCS, and actions of the

5)) department of trans-
portation (hereinafter referred to as the transportation department or
the department). The rules contained herein are intended to implement
and be consistent with the provisions and purposes of the SEPA guide-
lines (chapter ((#97=19)) 197-11 WAC).

(2) These rules are intended to establish procedures for implement-
ing SEPA ((ima—manner)) which reduce((s)) duplicative and wasteful
practices, ((establishes)) establish effective and uniform procedures,
encourage((s)) public involvement, and promote((s)) certainty with re-
spect to the requirements of SEPA.

AMENDATORY SECTION (Amending DOT Order 10 and Comm.
Order 1, Resolution 13, filed 12/20/78)

WAC 468-12-055 TIMING OF THE ((ElS)) SEPA PROCESS.
(1) As provided by WAC ((197=16=655)) 197-11-055, the ((E15))
SEPA process shall be completed before the transportation department
is irrevocably committed to a particular course of action. At the same
time, the ((£1S)) SEPA process should not be undertaken until a pro-
posal is sufficiently definite to permit meaningful environmental
analysis.

(2) The threshold determination and any required environmental
impact statement (EIS) for transportation department n onpr0|ec ac-
tions ((of—a—monprojectmaturc)) shall be completed prior to official

adoption of the action in question.
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(3) The threshold determination and any required (EIS) for licens-
ing actions of the transportation department shall be completed prior
to issuance of the license or licenses in question. Environmental review

WSR 84-16-004

complex. The determination that additional time is required for prepa-
ration of the final EIS shall be made in writing by the responsible offi-
cial or his designee and shall be accompanied by a brief statement

relating to licensing actions, when required, shall begin as soon as an

explaining the reason that additional time is required.

application is complete. Applicants shall provide all environmental and
design information necessary to prepare the appropriate environmental

(2) Availability of the final EIS shall be as stated under WAC 468
12-510.

document. No licensing actions of the department require the submis-
sion of environmental documents to planning commissions or similar
advisory bodies.

(4) The threshold determination and any required EIS for transpor-
tation department actions of a project nature shall in all cases be com-
pleted prior to the approval of the location or design of the project in
question. A draft EIS shall be prepared prior to the first public hearing
which may be held in connection with such project, and shall be made
available at such hearing. While the transportation department may
((tentativelyaffirm-thechotceof a—particutar)) present a preferred al-
ternate location or design ((based-upon—compicetionrof)) in a draft EIS,
final adoption of a particular location or design shall not occur until a
final threshold determination has been made or a final EIS has been
prepared.

AMENDATORY SECTION (Amending DOT Order 10 and Comm.
Order 1, Resolution 13, filed 12/20/78)

WAC 468-12-060 CONTENT OF ENVIRONMENTAL RE-
VIEW—SCOPE OF ((A)) PROPOSALS ((ANDIFSIMPACTES
FOR-TFHEPURPOSES-OF LEAD AGENCY DEFERMINATION;

?HRESHO:!:B—QE‘FERM*N—A‘HGN—A—NB—E!S—PREPA—R—A:HON)):

«

)) 1) Proposals which are not
) closely related to each other as to be, in effect, a single action, and
which are related to a large existing or planned network of highways,
streets, etc., may be separated, and((;)) the present proposal may be
treated as the total proposal, or only some of the future elements of a
proposed action may be selected for present consideration in a thresh-
old determination or EIS. These categorizations shall be logical with
relation to the design of the total system or network, and shall not be
made merely to divide a larger system into exempted fragments. These
categorizations shall (({D)) (a) connect logical termini (population
centers, major traffic generators, major crossroads, etc.); ((£2})) (b)
possess a reasonable degree of independent utility; and ((€3))) (c) pro-
mote a meaningful consideration of alternatives by avoiding the neces-
sity of considering numerous combinations of different alternatives.

(2) Functionally related actions which are not categorically exempt-
ed by the provisions of WAC 197-11-800, and whose impacts are
more significant and more readily analyzable on a "program” than on

n "individual action” basis, may be analyzed, for purposes of thresh-
old determinations and EIS preparation, as a total program.

NEW SECTION

WAC 468-12-455 ISSUANCE OF DRAFT EIS. In addition to
the circulation procedures specified by mandatory subsection of WAC
197-11-455(1), the draft EIS shall be made available at public librar-
ies or other public places determined by the department to be appro-
priate and stated in the notice of availability of the draft EIS. Notice
of the availability of the draft EIS shall be as stated under WAC 468-
12-510.

AMENDATORY SECTION (Amending DOT Order 10 and Comm.
Order 1, Resolution No. 13, filed 12/20/78)

WAC 468-12-460  ((AVAHEABIEITY)) ISSUANCE OF
((BR-AFP)) FINAL EIS. ((h—addmon—to—rhe—etmu*atm—procedurcs

(1) As permxtted in general terms by the provisions of WAC 197— ll—
460, the normal sixty—day period for preparation of a final EIS may be
extended whenever the proposal is unusually large in scope, or where
the environmental impact associated with the proposal is unusually
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NEW SECTION

WAC 468-12-510 PUBLIC NOTICE PROCEDURES. (1) The
department shall inform the public of actions requiring notice and in-
vitation to comment under WAC 197-11-502 and 197-11-510 in the
following manner:

(a) For a determination of nonsignificance (DNS) or a mitigated
DNS, issued under WAC 197-11-340(2) and 197-11-350 and requir-
ing public notice under WAC 197-11-502(3)(b); by (i) sending a copy
of the DNS and the letter of transmittal sent to the department of
ecology pursuant to WAC 197-11-508, to a newspaper of general cir-
culation in the county, city, or general area where the proposed action
is located; and (ii) sending a copy of the DNS to any agencies with
jurisdiction, affected Indian tribes, and any other agencies, members of
the public, and organizations who have commented on the proposed
action in writing to the department.

(b) For a determination of significance (DS) issued under WAC
197-11-360 and requiring public notice under WAC 197-11-
502(4)(a); by (i) publishing notice in a newspaper of general circula-
tion in the county, city, or general area where the proposed action is
located; (ii) sending a copy of the DS to any agencies with jurisdiction,
affected Indian tribes, and any other agencies, members of the public,
and organizations who have commented on the proposed action in
writing to the department or expressed in writing to the department an
interest in the proposed action; and (iii) using one or more of the other
methods specified in WAC 197-11-510 (1)(a), (d), (e), and (f), as se-
lected by the department;

(¢) For a draft EIS issued under WAC 197-11-455 and requiring
public notice under WAC 197-11-455(5) and for a public hearing
held under WAC 197-11-535 and requiring public notice under WAC
197-11-502(6); by (i) publishing notice in a newspaper of general cir-
culation in the county, city, or general area where the proposed action
is located; (ii) sending notice of the availability of the draft EIS or the
notice of the hearing to any agencies with jurisdiction, affected Indian
tribes, and any other agencies, members of the public, and organiza-
tions who have commented on the proposed action in writing to the
department or expressed in writing to the department an interest in the
proposed action; and (iii) using one or more of the other methods
specified in WAC 197-11-510 (1)(a), (d), (e), and (f), as selected by
the department;

(d) For a final EIS issued under WAC 197-11—460 the document
shall be sent to (i) the department of ecology (two copies), (ii) all
agencies with jurisdiction, (iii) all agencies who commented on the
draft EIS, and (iv) anyone requesting a copy of the final EIS. (As de-
termined by the department a fee may be charged for the final EIS in
accordance with WAC 197-11-504.)

(2) If the department selects WAC 197-11-510(1)(a), posting the
property, as a public notice procedure, it shall do so by posting notices
at major road and pedestrian intersections along the project.

(3) SEPA notices may be combined with other department notices.

NEW SECTION

WAC 468-12-660 SUBSTANTIVE AUTHORITY AND MITI-
GATION. (1) It is the policy of the department that significant ad-
verse economic, social, and environmental effects relating to any
proposed department action should be fully considered in planning and
implementing such action, and that final decisions on such action
should be made in the best overall public interest, and taking into con-
sideration (a) the need for fast, safe, efficient, and economical trans-
portation and public services reasonably responsive to the public's
preferences, (b) the adverse environmental, social, and economic ef-
fects of the proposed action and alternative courses of action, and (c)
the costs of eliminating or minimizing such adverse effects.

(2) The provisions of this chapter shall be interpreted in accord with
this policy. This policy shall also govern substantive decisions made by
the department.
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NEW SECTION

WAC 468-12-680 ADMINISTRATIVE APPEALS. (1) The ad-
ministrative appeals process described in this section shall apply only
to actions of the department for which notice of action is filed pursuant
to RCW 43.21C.080. The department shall file a notice of action for
all actions requiring preparation of an EIS. The department may, at its
discretion, file a notice of action for any other action.

(2) Any person aggrieved by the department's determination to pro-
ceed with such an action without preparation of an EIS or with prepa-
ration of an EIS alleged to be inadequate shall appeal such
determination administratively before seeking judicial review thereof.
Appeals of procedural and substantive determinations shall be com-
bined (for example, an appeal of the adequacy of an EIS or the neces-
sity of preparing an EIS must be combined with an appeal of the
department's decision on the proposed action).

(3) Any determination of the department (a) that it will proceed
with an action without preparation of an EIS, (b) that it will proceed
with an action after preparation of an EIS, or (c) that an EIS pre-
pared by the department is adequate, shall become final unless the ag-
grieved party serves on the project development engineer of the
department a written request for hearing thereon within thirty days of
the date of the filing of notice of action pursuant to RCW 43.21C.080.
Upon receipt of such a request, the department shall afford an ag-
grieved party a hearing in accordance with chapter 34.04 RCW and
chapter 468-10 WAC relating to contested cases. In reaching a deci-
sion based upon such a hearing, procedural determinations made by
the responsible official shall be entitled to substantial weight.

(4) If a party wishes to obtain judicial review of the administrative
appeal decision concerning that party, the aggrieved party shall first
submit a notice of intent to do so with the responsible official of the
department within the time period for commencing a judicial appeal as
provided in subsection (5) of this section.

(5) As provided in RCW 43.21C.075 and WAC 197-11-680, a
party desiring judicial review of the administrative appeal decision
concerning that party shall commence such appeal within (a) ninety
days of the issuance of notice of action by the department pursuant to
RCW 43.21C.080, or (b) thirty days after service of the final decision
of the department as provided in RCW 34.04.130, whichever is later.

NEW SECTION

WAC 468-12-704 ACTIVITIES EXEMPTED FROM DEFINI-
TION OF "ACTION". The following activities are exempted from the
definition of "action" because they are nonproject actions for which
approval must be obtained from a federal agency prior to implementa-
tion as provided in WAC 197-11-704(2)(b)(iii):

(1) National transportation studies;

(2) Federal-aid system designations;

(3) National functional classification of highways and determination
of needs.

NEW SECTION

WAC 468-12-800 CATEGORICAL EXEMPTIONS. The fol-
lowing activities of the department are within the categorical exemp-
tions contained in the indicated subsections of WAC 197-11-800:

(1) The repair, maintenance, or minor alteration of existing private
or public structures, facilities or equipment, as provided in WAC 197-
11-800(3), including but not limited to:

(a) Burning of weeds or brush within right of way limits;

(b) Preparation, storage, and application of sand and de-icing
chemicals;

(c) Disposal and/or treatment of sewage generated on transporta-
tion department property in accordance with state and local
regulations;

(d) Right of way mowings;

(e) Snow removal and avalanche control;

(f) Erosion control measures;

(g) Stormwater disposal procedures not involving significant changes
in existing drainage patterns and quantities outside of transportation
right of way;

(h) Street, road, rail, and airport cleaning and sweeping;

(i) Litter pickup and disposal;

(3) Removal and disposal of debris;

(k) Application of right of way fertilizer;

(1) Planting, thinning, and removal of roadside, railside, or airport
vegetation as required for landscaping and maintenance purposes;
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(m) Dead animal removal and disposal;

(n) Pavement burning;

(o) Maintenance and fencing of game crossings;

(p) Pit and sundry site reclamation;

(q) Waste oil disposal;

(r) Maintenance of chemical toilets;

(s) Control and disposal of roadway spills;

(t) The periodic application of approved pesticides to transportation
rights—of—way to maintain design conditions as provided in WAC 197-
11-800(24);

(u) All repair, maintenance, or minor alteration of existing trans-
portation pavement, drainage facilities, rails, earthwork, bridges, tun-
nels, guardrails, railroad protective devices, signs, paths, trails,
buildings, toll booths, radio and telephone equipment, air quality
equipment, rest area facilities, storage facilities, pit sites, airports, and
other physical features and structures within the jurisdiction of the
transportation department.

(2) Adoptions or approvals of utility, transportation, and solid waste
disposal rates, as provided in WAC 197-11-800(15), including, but
not limited to the establishment of or changes in toll rates.

(3) Information collection and research, as provided by WAC 197-
11-800(18), including but not limited to the development, adoption,
and revision of transportation plans and six-year construction pro-
grams, and any other studies, plans, and programs which lead to pro-
posals which have not yet been approved, adopted, or funded, and
which do not commit the transportation department to proceed with
the proposals contained therein.

NEW SECTION

WAC 468-12-880 EXEMPTIONS FOR EMERGENCY AC-
TIONS. The emergency exemptions defined in WAC 197-11-880 in-
clude, but are not limited to, the following emergency actions taken by
the department.

(1) Issuance of emergency load restrictions on highways and
bridges;

(2) Performance of emergency protection or restoration of highways
and other transportation facilities under circumstances defined in
RCW 47.28.170;

(3) Approval of funding for emergency projects;

(4) Emergency disposal of hazardous material;

(5) Emergency disaster maintenance;

(6) Installation, removal, or alteration of emergency generator
equipment;

(7) Restriction of use of bridges due to structural deterioration;

(8) Emergency removal of materials dangerous to highways, bridges,
or other transportation facilities.

NEW SECTION

WAC 468-12-904 INCORPORATION OF CHAPTER 197-11
WAC. (1) The provisions of chapter 197-11 WAC (SEPA guidelines
adopted by the department of ecology on January 26, 1984), are here-
by adopted by the department, and are incorporated in and made a
part of this chapter by reference herein, to the extent that the SEPA
guidelines are applicable to the programs, activities, and actions of the
department.

(2) The provisions of this chapter are intended to implement the
provisions of chapter 197-11 WAC, and to be consistent therewith.

NEW SECTION

WAC 468-12-910 DESIGNATION OF RESPONSIBLE OFFI-
CIAL. The responsible official for any project or nonproject actions not
described below shall be the secretary of the department. The respon-
sible official for all project and nonproject EIS's is the project develop-
ment engineer in Olympia. The responsible official for determinations
of significance and determinations of nonsignificance on project actions
is the district administrator in the district where the action is located.

NEW SECTION

WAC 468-12-912 PROCEDURES WHEN CONSULTED.
When a request by another agency for consultation is made pursuant
to the provisions of WAC 197-11-912, such request shall be referred
for response to the project development office of the department in
Olympia who shall coordinate the research and field investigations
which may be necessary, and supervise the transmittal of the requested
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information to the lead agency within the time periods specified by
WAC 197-11-502.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 468-12-025 SCOPE AND COVERAGE OF THIS
CHAPTER.

WSR 84-16-005
ADOPTED RULES
DEPARTMENT OF ECOLOGY
[Order DE 84-24—Filed July 19, 1984]

I, Glen Fiedler, deputy director of the Department of
Ecology, do promulgate and adopt at the Department of
Ecology, Lacey, Washington, the annexed rules relating
to used automotive oil recyclng sign requirements for
automotive oil sellers, chapter 173-330 WAC.

This action is taken pursuant to Notice Nos. WSR
84-10-061, 84-12-069 and 84-14-030 filed with the
code reviser on May 2, 1984, June 5, 1984, and June 27,
1984. These rules shall take effect thirty days after they
are filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated pursuant to chapter 19.114
RCW, used automotive oil recycling, and is intended to
administratively implement that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED July 19, 1984.

By Glen H. Fiedler
Deputy Director

USED AUTOMOTIVE OIL RECYCLING

SIGN REQUIREMENTS FOR AUTOMOTIVE OIL
SELLERS

NEW SECTION

WAC 173-330-010 PURPOSE. Pursuant to Chap-
ter 19.114 RCW it is recognized by the legislature that
used automotive oil is a limited resource that can be
collected and recycled. Further, improper disposal re-
sults in undesirable effects upon the economy and the
environment.

These rules provide minimum requirements for the
posting and maintaining of durable and legible signs in-
forming the public of proper collection and disposal of
used oil.

NEW SECTION

WAC 173-330-020 APPLICABILITY. All sellers
as defined in WAC 173-330-030 shall conform to the
provisions of this chapter.
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NEW SECTION

WAC 173-330-030 DEFINITIONS. Unless the
context clearly requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Used Oil" means automotive oil which through
use, storage, or handling has become unsuitabie for its
original purpose due to the presence of impurities or the
loss of original properties.

(2) "Recycle" means to prepare used oil for reuse as a
petroleum product by refining, rerefining, reclaiming, re-
processing, or other means or to use used oil as a substi-
tute for a petroleum product made from new oil,
provided that the preparation or use is operationally
safe, environmentally sound, and complies with all laws
and rules.

(3) "Department” means the Department of Ecology.

(4) "Director” means the director of the Department
of Ecology.

(5) "Person” means an individual, private or public
corporation, partnership, cooperative, association, estate,
municipality, political subdivision or governmental agen-
cy or instrumentality.

(6) "Seller" means any person selling oil within the
State of Washington who sells 100 gallons or more of
automotive oil per year for use off their premises.

NEW SECTION

WAC 173-330-040 RESPONSIBILITY TO PRO-
CURE AND POST SIGN. It shall be the responsibility
of all sellers to procure, post and maintain a sign in ac-
cordance with the provisions within this chapter. Signs
will be provided by the department.

NEW SECTION

WAC 173-330-050 SIGN CRITERIA. (1) A sign
shall be constructed of white card stock — 80# or of
equal or better weight and quality material and:

a. Be commercially printed;

b. Be size 11" x 14" or 3" x 5" shelf hangers;

c. Have type style — Helvetica;

d. Have type color — Green #345; and

e. Carry the Recycling logo.

(2) ALL SIGNS WILL CARRY THIS MESSAGE:

RECYCLE USED OIL
Prevent water pollution
Protect public health
Reuse limited resources
FOR MORE INFORMATION CALL 1-800-RECYCLE

(3) The sign shall indicate how and where used oil
may be properly disposed of including the location and
hours of operation of conveniently located used oil col-
lection facilities. This information may be clearly hand-
written in an information block on the sign.

(4) The sign shall be substantially in the form shown
in WAC 173-330-900 contained herein.

(5) Oil sellers may provide their own signs. Limited
variances from the sign criteria will be allowed, subject
to the department's approval. Proofs of the seller—pro-
vided signs must be submitted to the department for
written approval prior to posting.

*
*
*
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NEW SECTION

WAC 173-330-060 POSTING AND MAINTE-
NANCE OF SIGNS. (1) Signs shall be posted in a lo-
cation visible to the public at or near the point of sale.
This location shall either be at the automotive oil display
location within the store, at the cash register or on the
exterior window facing.

(2) Signs shall be maintained at the required location
and shall remain fully visible and legible at all times.

(3) Requests for replacement of damaged, lost or
misplaced signs will be made in a timely manner not to
exceed two business days. Seller—provided signs should
be replaced as soon as practical but not to exceed 14
days.

NEW SECTION

WAC 173-330-070 EFFECTIVE DATE AND
COMPLIANCE (1) This chapter shall become effective
October 1, 1984. Sellers shall post signs in accordance
with the provisions of this chapter as of that date.

(2) Sellers shall notify the department in writing by
January 1, 1985 of compliance.
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NEW SECTION
WAC 173-330-900 LOGO AND SIGN

“IMPROPER DISPOSAL OF USED OIL IS A
SIGNIFICANT SOURCE OF WATER POLLUTION,
CONTRIBUTES TO THE OVERALL SHORTAGE
OF ENERGY RESOURCES AND HAS A DETRIMENTAL
IMPACT ON GENERAL PUBLIC HEALTH"

=CHAPTER 173-330 WAC

RECYCLE USED OIL AT:

LOCATION
TIMES

FOR MORE INFORMATION CALL
THE WASHINGTON STATE DEPT. OF ECOLOGY
LITTER CONTROL AND RECYCLING PROGRAM

1-800-RECYCLE

WSR 84-16-006
ADOPTED RULES
DEPARTMENT OF ECOLOGY
[Order 84-20—Filed July 19, 1984)

I, Glen H. Fiedler, deputy director of the Department
of Ecology, do promulgate and adopt at Lacey,
Washington, the annexed rules relating to Blaine, city
of, WAC 173-19-4502.

This action is taken pursuant to Notice No. WSR 84—
13-035 filed with the code reviser on June 15, 1984.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).
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This rule is promulgated pursuant to RCW 90.58.120
and 90.58.200 and is intended to administratively imple-
ment that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED July 18, 1984,

By Glen H. Fiedler
Deputy Director

AMENDATORY SECTION (Amending Order DE
82-05, filed 4/23/82)

WAC 173-19-4502 BLAINE, CITY OF. City of
Blaine master program approved September 29, 1975.
Revision approved August 30, 1977. Revision approved
December 28, 1978. Revision approved June 26, 1980.
Revision approved April 6, 1982. Revision approved July
18, 1984.

WSR 84-16-007
EMERGENCY RULES
DEPARTMENT OF AGRICULTURE
[Order 1837—Filed July 20, 1984]

I, M. Keith Ellis, director of the Department of Agri-
culture, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to inspection
fees, chapter 16-212 WAC.

I, M. Keith Ellis, find that an emergency exists and
that this order is necessary for the preservation of the
public health, safety, or general welfare and that obser-
vance of the requirements of notice and opportunity to
present views on the proposed action would be contrary
to public interest. A statement of the facts constituting
the emergency is grain inspection and weighing services
are based on a fee—for—service charge to cover the costs
of this service. An emergency ten percent surcharge was
adopted until permanent fee increases could be imple-
mented on August 1, 1984. This emergency order con-
tinues that surcharge until the permanent fees are
adopted.

These rules are therefore adopted as emergency rules
to take effect upon filing with the code reviser.

This rule is promulgated pursuant to chapter 22.09
RCW and is intended to administratively implement
that statute.

The undersigned hereby declares that the agency has
complied with the provisions of the Open Public Meet-
ings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter 34.04 RCW) and the State Register
Act (chapter 34.08 RCW) in the adoption of these rules.

APPROVED AND ADOPTED July 20, 1984.

By M. Keith Ellis
Director

[63]

WSR 84-16-008

AMENDATORY SECTION (Amending Emergency
Order 1812 [1821], filed May 1, 1984)

WAC 16-212-087 SURCHARGE FEES. (1) In
addition to the basic fees provided for in WAC 16-212-
030 through WAC 16-212-090, the department shall
levy and collect a surcharge of ten percent on the basic
fees: PROVIDED, That the surcharge shall not be levied
on the basic fees provided for in WAC 16-212-030(2)
and WAC 16-212-084(1), (2), and (4)(c).

(2) This emergency order will be in effect only until

August 1, 1984.

Reviser's note:  The bracketed material preceding the section above
was supplied by the code reviser's office.

WSR 84-16-008
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 84-77—Filed July 20, 1984]

I, William R. Wilkerson, director of the Department
of Fisheries, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to personal use
rules.

I, William R. Wilkerson, find that an emergency ex-
ists and that this order is necessary for the preservation
of the public health, safety, or general welfare and that
observance of the requirements