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Doug Sutherland

Commissioner of Public Lands

January 12, 2009

Dear Members of the Legislature,

I am pleased to present you with the final recommendations of the Specialized Forest Products
Work Group. This group was convened in November of 2007 to begin the work of developing
recommendations to improve the Specialized Forest Products Law (RCW 76.48). Over the
course of the last 40 years this law has been amended numerous times as conditions have
changed and new uses for wood have developed and new products have required regulation.
This piecemeal approach has left the law a ragged patchwork. As directed by SHB 1909 the
Specialized Forest Products Work Group has developed recommendations and proposed
legislation to address these problems.

SHB 1909 directed the work group to “...review the current specialized forest products statute,
chapter 76.48 RCW...and make recommendations...to ensure that the specialized forest products
requirements:

= Provide reasonable tools for law enforcement,

» Reasonably protect landowners from theft;

* Are not unduly burdensome to harvesters, those possessing or transporting
specialized forest products, or cedar or specialty wood processors or buyers;

* Are clear and may be readily understood by law enforcement and the public;

* And are administered and enforced consistently throughout the state.”

The recommendations that this group have developed accomplish these goals. As the work group
members began deliberating, they quickly found that it was a difficult task because the issues are
complicated, interwoven and emotionally charged. Each section of the law required a
tremendous amount of dialogue as even small changes could have far reaching and unintended
consequences. This report contains both their full recommendations and the language of a
suggested re-write of this statute which you will soon have the chance to consider as House Bill
1038.

The work group consisted of 15 members representing law enforcement, industry, landowners,
and hobbyists. They quickly concluded that to be successful, they must develop solutions that
would meet the needs of all interests around the table so they chose to work through a consensus
approach. Their hard work has resulted in a list of recommendations that have not only been
thoroughly vetted but received the approval of the diversity of stakeholders that participated on
the work group.
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[ urge to you to carefully review the recommendations put forth by this group. This is a
significant industry in Washington State and the law that regulates it warrants careful
consideration. I also urge you to support House Bill 1038 which represents the culmination of
this group’s recommendations. Lastly, please join me in congratulating Representative Orcutt
and the specialized forest products work group for a job well done. I am inspired by the
commitment and dedication they showed to this difficult and exhausting process that took them
away from their normal work and livelihoods. They are to be commended for their efforts.

Sincerely, ﬂf
b/

Doug Sutherland
Commissioner of Public Lands
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This Report is humbly dedicated to the memory of Kristine Fairbanks in
honor of her indomitable spirit, dedication to public service and
commitment to the natural resources she spent her career protecting.

Kristine Fairbanks
1957 - 2008
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|. Executive Summary

1. The work group recommends that the statute (76.48 RCW, concerning
specialized forest products) should be reorganized and rewritten to
make it more easily understood.

2. The work group recommends that new definitions of specialized forest
products be added, others removed or clarified to make them clearer,
and exemptions be provided for those materials that are not a concern
for theft.

3. The work group recommends that a verifiable permit system be
adopted in addition to the existing system of pre-validated permits.
Additionally, the group recommends:

a. That these permits be mailed to the sheriff’s office and
postmarked within five days of harvest and that sheriff’s
offices keep a file of these permits. (see Appendix F: Table of
Counties That Issue Specialized Forest Products Permits)

b. That permittees be required to attach a statement from the
county assessor’s office demonstrating that the permittor is the
owner of the property where the harvest is to occur.

c. That the verifiable permit be made available via the internet at
such time as the financial resources become available.

4. The work group recommends that the exemption for products
harvested concurrently under a valid forest practices application be
expanded to include cut or picked evergreen foliage.

5. The work group recommends that the State significantly increase the
level of education and outreach about this statute so that those whom it
regulates are aware of the statutes and can comply with it.

6. The work group recommends that the harvest, transport, or possession
of less than 20 pounds of cut or picked evergreen foliage would not
require a permit (as currently outlined in 76.48.060).

7. The work group recommends that additional information be required
on a validated specialized forest products permit. See page 14 for the
full list.
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8. The work group recommends that the exemptions for non-commercial
maintenance of property and rights of way be amended to better reflect
the intent of the statute.

9. The work group recommends that the statute sections dealing with
seizure and confiscation be amended to more clearly state when and
under what circumstances property can be detained or seized, disposed
of or returned.

10. The work group recommends that alder logs up to 36 feet in length
should be included in the statute.

11. The work group recommends that specialized forest products buyers
provide documentation on bills of lading, sales invoices and use
authorizations that provide law enforcement with information that will
assist them during their investigations. Further, these documentation
requirements should be more consistent across segments of the
industry.

12. The work group recommends that each specialized forest products
buyer of specialty wood be required to display their master business
license issued by the Department of Licensing.

13. The work group recommends that it become a Class C Felony to
knowingly produce false documents when selling specialized forest
products.

14. The work group recommends that a judge’s authority to revoke a
convicted person’s ability to legally obtain a permit be highlighted and
recommended when the person is shown to be a repeat offender of this
statute.

g [ e, ‘.
Picture 2: Washington specialty woods. Left: Various turned items from a big leaf maple harvested from
the Governor's Mansion (photo courtesy of Larry Miller, Olympia Wood Turners). Middle: Artistic
carvings from a variety of woods (photo courtesy of Joaquin and Donna Quezada, Creative Wood
Sculptures). Right: ‘Quilted Maple,’ a particular variety of big leaf maple wood prized for its
characteristic rippled appearance (photo courtesy of Patti Case, Green Diamond Resources).
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15. The work group recommends that when specialized forest products are
imported into Washington they be accompanied by a properly filled
out bill of lading or documentation issued by another state, Canadian
province or the federal government indicating the origin of those
products.

16. The work group recommends that permits should expire on December
31 of the year in which they were issued.

17. Other recommendations including removing Scot’s Broom from the
statute, and various other minor changes. See page 20 for a complete
list.
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Il. Introduction and Background

In 2007, the Washington Legislature |
passed Substitute House Bill 1909 (see
Appendix A), sponsored by
Representative Ed Orcutt (R. 18th
District), relating to specialized forest
products. The bill amended the
specialized forest products law, RCW
76.48, and called for two work products
by the Washington State Department of
Natural Resources (DNR). One, an
assessment of the state of wild
huckleberries has been completed and
produced under separate cover. The
other, from Section 2 of the bill, was the
establishment of a Specialized Forest

Products Work Group to review the Picture 3: A silver fir from
current situation regarding specialized Washington State being erected in
forest products and make front of the U. S. Capitol in

Washington D.C. Photo: Mark

recommendations for legislative action.
g Savage / DNR

This report complies with the direction
related to the Specialized Forest Products Work Group.

The harvest and sale of specialized forest products is a significant industry in
Washington State. Some have estimated conservatively that product sales
exceed $100 million per year and much of this is exported. It is difficult to
accurately estimate the actual size of the industry or the number of jobs that it
sustains because much of this activity is considered informal or underground.
The US Forest Service alone estimates the wholesale value of specialized
forest products harvested from its lands in 2007 at $27 million. The demand
for specialized forest products (also called non timber forest products or
NTFP) has increased over the last 20 years which “...has been accompanied
by calls for increased regulation of NTFP harvesting and commerce™.”

The specialized forest products law was first enacted in 1967, and has been
amended numerous times over the years. The purpose of that law has
remained the same: “to protect a great natural resource and to provide a high
degree of protection to the landowners of the State of Washington from the
theft of specialized forest products.” The original list of specialized forest
products covered by the law included Christmas trees, cedar, cascara bark, and

! “Incorporating Understanding of Informal Economic Activity in Natural Resource and
Economic Development Policy” by Rebecca J. McLain, Susan J. Alexander, and Eric T.
Jones. General Technical Report PNW-GTR-755, June 2008.
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native ornamental shrubs. Over the years, items such as wild edible
mushrooms, bear grass, and specialty wood have been added to the definition.
The law was originally created and has been amended in response to evolving
economic interest in products from Washington’s forests other than timber.
This economic interest has waxed and waned over the years, has shifted from
one product to another, and inevitably has led to concerns over illegal
harvesting. For example, landowner and law-enforcement concern with illegal
harvesting focused on cedar in the 1970s and floral greens in the 1990s. The
specialized forest products law, RCW 76.48 was created, amended or
expanded in response to these concerns.

The concerns leading to passage of SHB 1909 arose as a result of
amendments to the law in 2005. The 2005 amendments were intended to
address concerns of large and small forest landowners about the theft and/or
damage to big leaf maple and Sitka spruce trees in response to economic
demand for wood for musical instruments and ornamental boxes. The 2005
law created new requirements for possessing and transporting broadly defined
“specialty wood.” Well-publicized cases occurred of law abiding citizens
running afoul of the new law and being caught up in the criminal justice
system. Calls for legal clarification ensued.

Simultaneously, increased commercial pressure on Washington’s huckleberry
resources were being felt, especially on National Forest lands in the Mt.
Adams area. In this case, Native American huckleberry gatherers, exercising
culturally important traditions, were feeling pressure from increasing numbers
of commercial pickers competing for the same berry fields and in many cases
using rakes or mechanical beaters which can damage huckleberry bushes.
Some berry-gathering areas set aside for traditional cultural use were being
harvested by non native pickers in advance of the time period designated for
exclusive Native American use.

SHB 1909 was intended to address both of these concerns. The legislature
expected the Specialized Forest Products Work Group to arrive at workable
solutions that could be enacted into law to clarify the provisions that were
leading to problems. Specifically, Section 2 of SHB 1909 calls for the work
group to “review the current specialized forest products statute . . . as well as
applicable theft laws. The Specialized Forest Products Work Group must
evaluate the statute, as well as its application, and make recommendations, if
any, to ensure that the specialized forest products requirements:

m Provide reasonable tools for law enforcement and reasonably protect
landowners from theft;

= Are not unduly burdensome to harvesters, those possessing or transporting
specialized forest products, or cedar or specialty wood processors or
buyers;

m Are clear and may be readily understood by law enforcement and the
public; and

m Are administered and enforced consistently throughout the state.”
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The work group is to be staffed by DNR, and was to provide a report to the
legislature containing its recommendations, as well as draft legislation
implementing its recommendations, by December 1, 2007. An initial report
was published in February 2008 but because of the complex nature of the
issues, no recommendations or proposed legislation were agreed to by this
preliminary work group. In addition, the principal DNR staff member
assigned to the work group retired just prior to December 1, 2007. This
combination of circumstances resulted in the preliminary report containing
primarily recommendations for continuing work group discussions.

The work group reconvened in April 2008 with the assistance of a facilitator,
a renewed group charge, a defined set of meeting processes, and a revised
membership. Membership of the final work group included representation
from law enforcement, industry, and labor. The work group met every three
weeks until November 13, 2008. See Appendix B for the final membership
list, attendance record of members, meeting schedule and all pertinent process
documents.

The group decided to work via a consensus-based process and all decisions
were made by consensus. In order to take conceptual-level agreements and
translate them into draft policy, Jason Callahan, Counsel to the House
Agriculture and Natural Resources Committee began attending meetings of
the work group at the invitation of Representative Orcutt to assist it in drafting
the policy recommendations.

PROTECT FHOM
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Picur4: Salal in the field (left) and being processed for
shipment (right). PHOTOS: Frank Duran / US Forest
Service and Mark Savage / DNR
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lll. Summary of Problems with the Statute

To help frame the work of the group, one of its early tasks was to identify and
accurately characterize the problems with the current statute. Following is a
list of problems that the group identified:

1. Problems related to the structure of the statute:

a.

76.48 RCW has a long history and additions have been made
over the years in a patchwork fashion.

It has been reported that some law enforcement officials have
found the law confusing to interpret.

All sections of the law need to be read to understand all the
requirements.

2. Problems related to the scope and applicability of the statute:

a.

g.

The scope of 76.48 RCW changes as new resources are added
to the list of specialized forest products.

The definition of “specialty wood” is overly inclusive.

The regulated quantities specified in the law apply to a large
number of unaware citizens.

The law currently applies to wood carvers, or even firewood
cutters carrying wood that’s been given to them.

The law currently applies to wood carvers and turners and
includes wood that may have been in their possession for many
years.

There is a potential for property, including vehicles, being
confiscated from law-abiding citizens.

The law appears to some to infringe on property rights.

3. Problems related to multiple jurisdictions:

a.

C.

With overlapping jurisdiction, it’s not clear “who’s in charge.”
There’s no central point of contact for information or oversight
of administration of the law.

There’s an appearance of inconsistent administration of the
permitting and administration of this law across counties.

DNR’s proprietary program can’t legally administer this
program, and it appears to be more of a general regulation
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against theft than an agency-specific regulatory program like
forest practices.

4. Problems related to the specific requirements of the law and its
administration:

a.

Some potential permittees feel the complex permit system is
logistically cumbersome, especially for individuals. It’s hard to
get permits and the paperwork requirements are difficult to
understand.

The law is confusing about what requirements apply at what
points in the chain of possession, such as requirements relating
to a bill of lading.

i. Buyers/processors are unable to obtain the “Certificate
of Registration” (referred to in the law section
76.48.098) from the Department of Revenue because it
no longer is available.

Enforcement officials feel there’s not enough information
required by the statute in the record-keeping section of the law
regarding buyers, which makes investigation difficult.

A separate federal permit is required for harvesting products
from US Forest Service land. Permit requirements are unclear
once harvesters move off of federal land.

Scot’s broom (also known as Scotch Broom) should be
removed from the statute since it is a noxious weed.

The quantities specified in the statute should be examined for
their validity as feasible minimums. It also does not specify the
species by including the Latin names of the plants specifically
referenced.

5. Problems related to enforcement and effectiveness of the law:

a.

C.

Law enforcement agencies are concerned that the law is an
unfunded mandate.

There’s a perception of inconsistent enforcement across
counties.

The lack of a specific U.S. Forest Service regulation governing
huckleberry harvest is seen as a problem.

Some have the perception that the law is not preventing theft of
resources. Inadequacies of the permit system are serving as a
means to cloak illegal activities.

6. Problems related to the diversity of individuals and organizations
involved with specialized forest products

a.

As products are added to the list of specialized forest products,
new populations are brought under the law’s purview.

Cultural and language issues exist with regard to immigrant
populations involved in harvest and buying.

10
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c. Cultural issues exist with regard to Native Americans and their
treaty gathering rights.

d. There’s a gray area between commercial and recreational
harvesters, with some harvesters falling in between.

e. Legal and illegal harvesters are comingled on the forest road
system, under common scrutiny under the law.

f. There’s a perceived disparity of organizational capacity among
different industry interests particularly immigrant populations
which leads to under-representation.

7. Problems related to the geographic focus of the law:

a. Enforcement at the point of harvest is lacking due to logistic
difficulties.

b. Some feel there should be more focus on the point at which the
specialized forest product is purchased by the first buyer.

R

Picture 5: Streamside theft. Here a large maple tree was illegally harvested and cut into
blocks. This highlights that much of the theft is occurring in protected riparian areas.
PHOTO: Patti Case / Green Diamond Resources
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IV. Summary of Recommendations of the
Specialized Forest Products Work Group

1. The work group recommends that the statute should be
reorganized and re-written to make it more easily understood.

The full text of the recommended re-write of this statute can be found
in Appendix D. This is the 4" and final draft that the work group
reviewed and finally approved. It is the sum total of the group’s 14
days of meetings which took place over the course of 14 months.

2. The work group recommends that the definitions of specialized
forest products in the statute be updated to make them clearer and
exempt those materials that are not a concern for theft. Following
is a summary of major work group recommendations to the
definitions sections:

a. Clarify the definition and role of specialized forest products
buyers by adding definitions for “first specialized forest
products buyers” and “secondary specialized forest products
buyer.”

b. Add a definition for “artistic cedar products.”

c. Remove the definition of “cedar processor” in favor of a more
inclusive definition of “specialty wood processor.”

d. Include a new definition of “cedar products” that is more
inclusive of the products requiring protection and which
negates the need for a separate definition for “cedar salvage.”

e. Revise the definition of “harvest.”

f. Add common names to the Latin names of the huckleberry
species that are currently listed.

g. Remove the definition of “permit area” which is not used in the
statute.

h. Add definitions of “permittee” and “permittor”, the latter to
replace “landowner” which is less precise but is currently used
in statute.

Report to the Legislature: Specialized Forest Products Work Group, December 2008 13



i. Enhance the definition of the term “processed cedar product”
to make it more descriptive and complete. Exempt these
products from the statute to reduce the risk to law abiding
citizens who could inadvertently be out of compliance with the
statute.

J.  Add a definition of “sales invoice” which is undefined but
mentioned repeatedly throughout the current statute.

k. Enhance the definition of “specialized forest product.” Most
importantly, this definition is recommended to include
minimum quantities requiring regulation.

I.  Simplify the definition of “specialized forest products permit.”

m. Provide a more precise definition of “specialty wood” that
reflects the minimum sizes required by the market.

n. Simplify the definition of “true copy.”
0. Add definitions for “validated” and “verifiable” permits.

3. The work group recommends that a verifiable permit system be
adopted in addition to the existing system of prevalidated permits.
Additionally, the group recommends:

a. That these permits be mailed to the county sheriff’s office and
postmarked within five days of harvest and that sheriff’s
offices keep a file of these permits.

b. That permittees be required to attach a statement from the
county assessor’s office that demonstrates that the permittor is
the owner of the property where harvest is to occur.

c. That DNR make the verifiable permit available via the internet
at such time as the financial resources become available.

d. That the parcel number of the area where the harvest will occur
also be mandatory on verifiable permits unless the permittor
lives on the property and it is less than one acre in size in
which case the address of the permittor will suffice.

Some in the specialized forest products industry including wood
carvers, crafters and some specialty wood processors find that a pre-
validated system is unduly burdensome. This is due to the time and
travel required to obtain the form, signatures and approvals that must
be in place prior to harvest. This is particularly true for businesses that
buy small lots of wood from many different sources. The time delay
can result in the degradation of the quality of the products (many of
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which are perishable) or erode profits through high costs. Also, some
sheriff’s offices issue these permits so infrequently that they are
unfamiliar with the statute or do not issue them at all. This leaves the
law-abiding citizen unable to follow the law.

The verifiable permit overcomes these problems. As envisioned by the
work group it would be a uniquely numbered document that would
require the driver’s license number of the landowner and the parcel
number of the property where harvest is to occur®. These two pieces of
information allow law enforcement officers to verify that the permittor
(the landowner) is an actual person (using the driver’s license number)
and that they indeed own the property where the harvest is to occur. It
was intended that both pieces of information could easily be verified
during a routine traffic stop. Many sheriffs’ offices are unable to verify
the parcel number in the field during non-business hours. To address
this, the work group recommends that a statement from the county
assessor’s office must be attached to the verifiable permit to
demonstrate that the permittor is indeed the owner of the property
where harvest is to occur.

The advantages of a verifiable permit system are that it can be
acquired very quickly without permittees or permittors losing profits in
complying with the law. Because the verifiable permit would be easy
to obtain, it would encourage compliance with the law. Another,
benefit of this system is that it would not replace the pre-validated
permit system. Some landowners like the added security of the pre-
validated permits which would still be available. The landowner may
choose which permit he or she prefers.

The work group also considered a recommendation for making both
the pre-validated and verifiable permits available online. This would
have the benefit of maintaining a database of those using verifiable
permits which would assist law enforcement, but would also make it
infinitely easier for the public to obtain a permit. A web-based system,
though technically feasible, would be expensive to develop and would
then require ongoing funding for maintenance. Members of the work
group recognized that this would be problematic given the budgetary
downturn that the state is experiencing. Therefore, the work group
recommends that a web-based permit system be implemented at such
time the State has the necessary financial resources to develop and
maintain it. It is felt by some members of the committee that a less
expensive alternative would be useful until the full-blown database
system could be funded. That alternative could consist of DNR
providing the form in some universally accessible format (like
Adobe’s “Portable Document Format” or PDF) as a downloadable

% The group came to consensus on one exception, namely that an address could replace the
parcel number if the permittor lived on the parcel and it was less than one acre in size. Since
law enforcement may need to verify that the products actually exist on that parcel, this is a
parcel size that can be easily assessed during a drive-by observation.
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document coupled with the capability to assign a unique sequential
number to each download.

. The work group recommends that the exemption for products

harvested concurrently under a valid forest practices application
be expanded to include cut or picked evergreen foliage. The group
further recommends that specialized forest products harvested
under a Forest Practices Application (FPA) would be accompanied
by a trip or load ticket, and the FPA number. Buyers of these
products would be required to document (in addition to normal
requirements) the forest practices permit number and the load
ticket number.

Currently, it is not lawful to harvest cut or picked evergreen foliage
concurrently under an FPA without a specialized forest products
permit. This recommendation would expand the exemption in 76.48
RCW for what products can be concurrently harvested under an FPA
and clarifies the documentation that must accompany these products.

. The work group recommends that the State significantly increase

the level of education and outreach about this statute so those
being regulated are aware of the rules. Furthermore, the group
recommends:

a. That funding for this effort come from a redirecting of monies
collected as fines from convictions. Specifically, one third of
the fines collected from the enforcement of this statute should
be distributed to a special account created within DNR that
would pay for education and outreach.

The full recommendations of the subcommittee on specialized forest
products education and outreach can be found in Appendix C.

. The work group recommends that the harvest, transport, or

possession of less than 20 pounds of cut or picked evergreen
foliage would not require a permit (as currently outlined in RCW
76.48.060).

This increases the amount exempted from the current five pounds to
20 pounds. The group affirmed the thresholds for other products in
RCW 76.48.060.

. The work group recommends that additional information be

required on or to accompany a validated specialized forest
products permit:

a. Specifically, up to three telephone numbers for the permittor
and permittee, original signature of the permittee, and a copy of
the permittee’s valid state identification.

16
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8. The work group recommends that the exemptions for non-
commercial maintenance of property and rights of way be
amended to better reflect the intent of the statute.

The group reached consensus that landowners harvesting, possessing
or transporting specialized forest products for non-commercial
purposes and in the process of conducting maintenance, should not be
required to obtain permits. Also, government entities and utility
companies or their agents should be exempted from needing permits
when they are clearing rights of way and may harvest, possess or
transport specialized forest products, such as cedar limbs during the
course of their work.

9. The work group recommends that the statute sections dealing with
seizure and confiscation be amended to more clearly state when
and under what circumstances property can be detained or seized,
disposed of or returned.

The rewrite combines parts of sections of RCW 76.48.075 and
76.48.110 into sections 20 and 21. The rewrite makes the
circumstances and procedures surrounding the detaining and seizure of
materials, tools, equipment, documentation and vehicles more explicit.

10. The work group r